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L.  R.  A.  CASES  AS  AUTHORITIES. 


OASES  IN  16  L.  R  A. 


16  L.  R.  A.  33,  CLEMANS  v.  SUPREME  ASSEMBLY  R.  S.  Gr.  F.  131  N.  Y.  485, 

30  N.  E.  496. 
Breacli   of  warranty  in  insurance  policy. 

Cited  in  Foley  v.  Royal  Arcanum,  78  Hun,  226,  28  N.  Y.  Supp.  952,  holding  that 
false  answers  to  questions  the  answers  to  which  have  been  warranted,  avoid  con- 
tract; Schane  v.  Metropolitan  L.  Ins.  Co.  76  App.  Div.  274,  78  N.  Y.  Supp.  582, 
holding  it  not  question  for  jury  whether  warranties  in  insurance  application  were 
material;  Gairies  v.  Fidelity  &  C.  Co.  93  App.  Div.  531,  87  N.  Y.  Supp.  821,  hold- 
ing policy  of  accident  insurance  rendered  void  by  breach  of  warranty  that  bene- 
ficiary was  wife  of  insured;  Hook  v.  Michigan  Mut.  L.  Ins.  Co.  44  Misc.  480,  90 
N.  Y.  Supp.  56,  holding  that  answers  made  to  medical  examiner  must  be  sub- 
stantially true  or  policy  is  void;  Webb  v.  Bankers'  L.  Ins.  Co.  19  Colo.  App.  458, 
76  Pac.  738,  holding  a  warranty,  in  an  insurance  application  that  applicants  had 
never  been  declined  by  any  insurance  company  to  avoid  policy  if  false. 

Cited  in  footnote  to  Globe  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649,  which  holds 
policy  not  avoided  by  false  statement  that  none  of  applicant's  brothers  dead. 

Cited  in  note  ( 6  Eng.  Rul.  Gas.  833 )  on  avoidance  of  insurance  contract  for  fail- 
ure of  insured  to  disclose  all  material  facts. 
—  As  to  encumbrances. 

Cited  in  King  v.  Tioga  County  Patrons  Fire  Relief  Asso.  35  App.  Div.  59,  54 
N.  Y.   Supp.   1057,  holding  false  answer  as  to  encumbrances  on  property  voids 
policy  because  answer  a  warranty. 
As   to   healtb. 

Cited  in  Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  618,  57  N.  E.  645, 
holding  false  answer  that  insured  had  not  consulted  physician  since  date  of  orig- 
inal application  voids  policy;  Brady  v.  Industrial  Ben.  Asso.  79  Hun,  158,  29  N. 
Y.  Supp.  768,  holding  false  answer  as  to  health,  breach  of  warranty  voiding  pol- 
icy; Woehrle  v.  Metropolitan  L.  Ins.  Co.  21  Misc.  90,  46  N.  Y.  Supp.  862,  holding 
false  answer  to  question  as  to  whether  insured  is  in  sound  health  voids  policy, 
although  he  may  not  know  it  to  be  untrue;  Boyle  v.  Northwestern  Mut.  Relief 
Asso.  95  Wis.  318,  70  N.  W.  351,  holding  untrue  answer  as  to  sound  health, 
though  believed  to  be  correct,  voids  policy;  Provident  Sav.  Life  Assur.  Soc.  v. 
Llewellyn,  7  C.  C.  A.  581,  16  U.  S.  App.  405,  58  Fed.  942,  holding  verdict  should 
have  been  directed  for  company  where  insured  shown  to  have  had  delirium  tre- 
mens,  when  application  stated  that  he  had  not,  and  who  died  two  months  there- 
after of  heart  failure  after  debauch. 

Distinguished  in  Jennings  v.  Supreme  Council  L.  A.  Ben.  Asso.  81  App.  Div. 
87,  81   N.  Y.   Supp.  90,   stating  that  answers  in  medical  examination  were  not 
warranties,  but  representations  as  to  their  truth  to  best  of  knowledge  and  belief. 
L.R.A.  Au.  Vol.  III.— 1. 
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As    to    application    for    other    insurance. 

Cited  in  Silver-man  v.  Empire  L.  Ins.  Co.  24  Misc.  402,  53  N.  Y.  Supp.  407,  hold- 
ing false  warranty  as  to  declination  by  other  insurance  company  voids  policy; 
Clemans  v.  Supreme  Assembly  R.  S.  G.  F.  50  N.  Y.  S.  R.  520,  21  N.  Y.  Supp.  348, 
holding  fraudulent  concealment  by  agent  of  insurance  company  that  application 
he  had  made  for  insured  to  another  company  had  been  declined  prevents  warranty 
from  being  false;  Robinson  v.  Supreme  Commandery,  U.  O.  G.  C.  38  Misc.  100, 
77  N.  Y.  Supp.  Ill,  holding  answer  given  to  question  as  propounded,  in  regard  to 
other  insurance,  not  false  because  only  one  of  two  other  policies  carried,  men- 
tioned; Aloe  v.  Mutual  Reserve  Life  Asso.  147  Mo.  579,  49  S.  W.  553,  holding  false 
answer  to  question  whether  insured  had  applied  to  other  companies  and  been  de- 
clined voids  policy;  Kemp  v.  Good  Templars'  Mut.  Ben.  Asso.  46  N.  Y.  S.  R.  431, 
19  N.  Y.  Supp.  435,  holding  verdict  properly  directed  for  insurer  where  insured 
warranted  he  had  not  been  declined  by  any  other  company,  though  application  de- 
clined without  his  knowledge. 

Cited  in  notes  (55  L.R.A.  125,  127,  131,  135,  137)  on  forfeiture  of  life  insur- 
ance by  false  representations  as  to  previous  applications  for  insurance;  (16 
L.R.A.  (N.S.)  1259)  on  parol  evidence  rule  as  to  varying  or  contracting  written 
contracts,  as  affected  by  doctrine  of  waiver  or  estoppel,  as  applied  to  insurance 
policies. 

Distinguished  in  Jacobs  v.  Northwestern  Life  Assur.  Co.  30  App.  Div.  286,  51 
X.  Y.  Supp.  967,  holding  false  statements  inserted  by  agents  and  medical  exam- 
iners after  correct  answer  by  insured,  as  to  applications  to  other  companies,  estop 
insurance  company. 
—  As  to  age. 

Cited  in  McCarthy  v.  Catholic  Knights,  102  Tenn.  352,  52  S.  W.  142,  holding 
policy  not  forfeited  when  insured  gave  false  answer  as  to  her  age,  when  it  appeared 
she  did  not  know  it. 
When   knowledge   of  agrent   imputed   to   principal. 

Cited  in  Desmond  v.  Supreme  Council,  C.  B.  L.  51  App.  Div.  94,  64  N".  Y.  Supp. 
406,  holding  knowledge  of  chief  examiner  of  insurance  company  that  application 
of  insured  to  another  company  had  been  declined  not  chargeable  to  insurer ;  Levell 
v.  Royal  Arcanum,  9  Misc.  260,  30  N.  Y.  Supp.  205,  holding  that  knowledge  by 
committee  of  society  of  false  answers  by  insured  cannot  be  imputed  to  society; 
Bennett  v.  Massachusetts  Mut.  L.  Ins.  Co.  107  Tenn.  377,  64  S.  W.  758,  holding 
that  insured  can  recover  premiums  paid  on  policy,  where  false  answers  written 
by  medical  examiner,  although  company  would  have  been  estopped  thereby;  Iver- 
son  v.  Metropolitan  L.  Ins.  Co.  151  Cal.  753,  13  L.R.A. (N.S.)  873,  91  Pac.  609, 
holding  false  answers  in  an  application  to  avoid  policy  though  known  to  be  false 
by  the  soliciting  agent  where  application  expressly  provides  against  authority 
of  agent  to  waive  conditions:  Mudge  v.  Supreme  Court  I.  O.  F.  149  Mich.  471,  14 
L.R.A. (N.S.)  283,  119  Am.  St.  Rep.  686,  112  N.  W.  1130,  holding  knowledge  of 
agent  of  insurance  company  of  falsity  of  answers  in  an  insurance  application 
will  not  estop  insurance  company  where  insured  was  a  party  to  the  deception. 

Cited  in  footnotes  to  Dailey  v.  Preferred  Masonic  Mut.  Acci.  Asso.  26  L.  R.  A. 
171,  which  holds  forfeiture  prevented  by  secretary's  knowledge  of  other  insurance; 
Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  318,  which  denies  insurer's 
right  to  rely  on  warranty  by  applicant  that  answers  properly  recorded,  where 
medical  examiner  knew  otherwise;  Home  Ins.  Co.  v.  Mendenhall.  36  L.  R.  A.  374, 
which  holds  notice  to  insurance  agent  of  material  facts,  notice  to  company;  Home 
Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds  statement  that  life  tenant  has 
fee-simple  title  to  insured  property  will  not  avoid  policy  where  agent  knew  facts. 
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Wittenbrock  v.  Parker,  24  L.  R.  A.  197,  which  holds  knowledge  by  one  member  of 
firm  of  lawyers  while  transacting  firm  business  imputed  to  other  members;  For- 
ward v.  Continental  Ins.  Co.  25  L.  R.  A.  637,  which  holds  agent's  knowledge  of  bill 
of  sale  takes  same  out  of  operation  of  condition  as  to  title  and  encumbrances; 
Michigan  Shingle  Co.  v.  State  Invest.  Ins.  Co.  22  L.  R.  A.  319,  which  holds  for- 
feiture for  breach  of  warranty  of  clear  space  prevented  by  agent's  knowledge. 
Appeal;  finding's. 

Cited  in  Langdon  v.  Northwestern  Mut.  L.  Ins.  Co.  199  N.  Y.  206,  92  N.  E. 
440  (dissenting  opinion),  on  lack  of  power  of  court  of  appeals  to  make  findings 
on  conflicting  evidence  to  support  judgment  on  theory  upon  which  it  was  not  de- 
cided in  court  below. 

16  L.  R.  A.  39,  McCARN  v.  INTERNATIONAL  &  G.  N.  R.  CO.  84  Tex.  352,  31 

Am.  St.  Rep.  51,  19  S.  W.  547. 
Limitation    of   currier's   liability. 

Cited  in  Hartley  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  115  Iowa,  617,  89  N.  W.  88, 
holding  carrier  not  liable  for  horse  injured  on  connecting  line,  when  it  had  lim- 
ited its  liability  to  its  own  road ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wilbanks,  7  Tex.  Civ. 
App.  495,  27  S.  W.  302,  holding  limitation  of  liability  to  its  own  line  does  not 
relieve  initial  carrier  from  liability  for  miscarriage  of  freight  by  connecting  line 
with  which  it  is  in  partnership;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Williams,  4  Tex.  Civ. 
App.  297,  23  S.  W.  626,  holding  carrier  not  liable  for  failure  to  deliver  cattle 
beyond  its  own  line,  if  contract  for  liability  limited  to  own  road;  International 
&  G.  N.  R.  Co.  v.  Mahula,  1  Tex.  Civ.  App.  185,  20  S.  W.  1002,  holding  contract 
limiting  liability  to  loss  upon  its  own  line  inures  to  benefit  of  each  carrier  to  end 
of  route;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ewing,  51  C.  C.  A.  687,  114  Fed.  1021 
(dissenting  opinion),  as  to  limitation  of  carrier's  liability  to  its  own  line;  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  New  York,  C.  &  St.  L.  R.  Co.  (Union  State  Bank  v. 
Fremont,  E.  &  M.  Valley  R.  Co.)  66  Neb.  165,  59  L.  R.  A.  941,  footnote  p.  939,  sus,- 
taining  initial  carrier's  right  to  limit  liability  to  own  line;  Houston  &  T.  C.  K- 
Co.  v.  Groves,  48  Tex.  Civ.  App.  47,  106  S.  W.  416;  Pittsburgh,  C.  C.  &  St.  L.  R, 
Co.  v.  Bryant,  36  Ind.  App.  344,  75  N.  E.  829, — holding  that  a  common  carrier 
may  contract  against  liability  for  loss  occurring  on  connecting  carriers'  lines; 
Texas  &  N.  O.  R.  Co.  v.  Gray,  45  Tex.  Civ.  App.  210,  99  S.  W.  1125,  sustaining  as 
to  interstate  commerce  a  contract  limiting  the  liability  of  each  carrier  on  its 
own  line. 

Cited  in  footnotes  to  Courteen  v.  Kanawha  Despatch,  55  L.  R.  A.  182,  which 
denies  carrier's  liability  for  accidental  destruction  of  property  while  in  warehouse 
on  pier,  awaiting  arrival  of  vessel  of  connecting  carrier ;  Taffe  v.  Oregon  R.  &  Nav. 
Co.  58  L.  R.  A.  187,  which  denies  initial  carrier's  liability  under  bill  of  lading  be- 
yond own  line ;  Kansas  City,  F.  S.  &  M.  R.  Co.  v.  Washington,  69  L.R.A.  65,  which 
holds  initial  carrier  checking  baggage  to  destination  on  through  ticket  liable  for 
loss  on  connecting  line;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Collidge,  67  L.R.A.  555, 
which  holds  that  delay  by  initial  carrier  in  transporting  goods  liable  to  injury 
by  climate  renders  it  liable  for  damage  to  goods  delivered  to  consignee  in  dam- 
aged condition,  unless  it  shows  that  such  delay  did  not  produce  the  injury  in 
whole  or  part,  notwithstanding  delay  of  connecting  carrier. 

Cited  in  note  (31  L.R.A.  (N.S.)  69)  on  liability  of  connecting  carrier  for  loss 
beyond  own  line. 

16  L.  R.  A.  43,  CLEMENTS  v.  LOUISIANA  ELECTRIC  LIGHT  CO.  44  La.  Ann. 

692,  32  Am.  St.  Rep.  348,  11  So.  51. 
Survival    of    action. 

Cited  in  American  Sugar-Ref.  Co.  v.  Johnson,  9  C.  C.  A.  120,  13  U.  S.  App.  681, 
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60  Fed.  513,  holding  that  action  for  negligently  causing  death  of  employee  survives 
for  acts  of  omission  as  well  as  of  commission. 
Liability    for    neg-ligence. 

Cited  in  McGuire  v.  Vicksburg,  S.  &  P.  R.  Co.  46  La.  Ann.  1556,  16  So.  457, 
holding  railroad  liable  for  killing  man  not  seen  until  he  was  right  under  wheels, 
although  locomotive,  with  good  headlight,  was  moving  at  man's  walking  gait; 
Mitchell  v.  Raleigh  Electric  Co.  129  N.  C.  170,  55  L.  R.  A.  400,  85  Am.  St.  Rep. 
735,  39  S.  E.  801,  holding  each  of  two  electric  companies  using  same  poles  bound 
to  see  that  its  wires  properly  insulated  to  protect  servants  of  either  company; 
Henry  v.  Brackenridge  Lumber  Co.  48  La.  Ann.  954.  20  So.  221,  holding  master 
not  liable  for  death  of  employee  caught  in  belting  which  he  was  lacing,  where 
nothing  is  shown  as  to  how  accident  happened;  Rucker  v.  Sherman  Oil  &  Cotton 
Co.  29  Tex.  Civ.  App.  420,  68  S.  W.  818,  holding  owner  of  uninsulated  electric 
wire  liable  for  killing  of  one  coming  in  contact  therewith,  while  lawfully  on  awn- 
ing; Geismann  v.  Missouri-Edison  Electric  Co.  173  Mo.  675,  73  S.  W.  654,  holding 
it  to  be  duty  of  electric  company  to  use  every  available  precaution  to  keep  wires 
properly  insulated;  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  456,  90 
•N.  W.  818,  holding  electric  company  liable  for  death  of  person,  due  to  improper 
insulation  of  its  wires;  Snider  v.  New  Orleans  &  C.  R.  Co.  48  La.  Ann.  11,  18  So. 
695,  holding  failure  in  duty  to  employ  competent  motorman  not  sufficient  to  sup- 
port recovery  for  injury  due  to  collision,  unless  caused  thereby;  Weider  v.  Illinois 
C.  R.  Co.  108  La.  157,  32  So.  366,  holding  carrier  not  liable  on  account  of  speed 
of  train  or  failure  to  post  lookout,  where  injured  flagman  would  have  been  run 
over  anyway;  Anderson  v.  Seattle-Tacoma  Interurban  R.  Co.  36  Wash.  395,  104 
Am.  -St.  Rep.  962,  78  Pac.  1013,  holding  company  liable  where  a  discharged  pas- 
senger came  in  contact  with  an  electrically  charged  third  rail;  Ohrstrorn  v. 
Tacoma,  57  Wash.  127,  106  Pac.  629,  holding  city  liable  where  an  employee  was 
injured  by  coming  in  contact  with  an  exposed  live  wire  of  which  the  city  had 
notice;  Burnett  v.  Ft.  Worth  Light  &  P.  Co.  102  Tex.  33,  19  L.R.A.  (N.S.)  505,  112 
S.  W.  1040,  holding  an  electric  company  not  liable  for  death  of  a  boy  trespassing 
upon  a  roof  though  death  is  caused  by  defective  insulation  of  wires;  Greenville  v. 
Pitts,  102  Tex.  3,  14  L.R.A. (N.S.)  979,  132  Am.  St.  Rep.  843,  107  S.  W.  50,  on 
duty  to  insulate  electric  live  wires;  Runyan  v.  Kanawha  Water  &  Light  Co.  68 
W.  Va.  611,  35  L.R.A. (N.S.)  432,  71  S.  E.  259,  holding  that  electric  light  com- 
pany is  liable  for  failure  to  keep  wires  on  iron  bridge  properly  insulated,  to  person 
who  is  injured  while  painting  bridge;  Blackburn  v.  Louisiana  R.  &  Nav.  Co.  128 
La.  332,  54  So.  865,  holding  that  where  it  is  doubtful  whether  person  killed  by 
accident  was  at  all  conscious  after  infliction  of  injury  amount  of  inherited  dam- 
ages will  be  necessarily  small. 

Cited  in  footnotes  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552, 
which  holds  reasonable  care  to  keep  electric  wires  safe  due  towards  persons 
licensed  to  approach  them;  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  vio- 
lation of  penal  statute  against  employing  children  of  certain  age  in  factory,  neg- 
ligence; Brown  v.  Edison  Electric  Illuminating  Co.  46  L.  R.  A.  745,  which  holds 
prima  facie  presumption  of  negligence  from  injury  to  boy  by  contact  with  exposed 
point  of  charged  wire  within  few  inches  of  small  roof  just  below  second-story  win- 
dow; Burt  v.  Douglas  County  Street  R.  Co.  18  L.  R.  A.  479,  which  holds  company 
liable  for  electric  shock  of  passenger,  due  to  imperfect  insulation;  Moran  v.  Cor- 
liss Steam-Engine  Co.  45  L.  R.  A.  267,  which  holds  employer  using  defectively 
insulated  wire  with  slight  current  liable  for  injury  to  employee,  due  to  outside 
contact  with  dangerous  current;  Giraudi  v.  Electric  Improv.  Co.  28  L.  R.  A.  596, 
which  holds  failure  to  raise  electric  light  wires  on  roof  of  hotel  high  enough  to  pre- 
sent shock,  negligence;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R,  A.  101,  which 
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holds  connection  of  barn  with  flagstaff  on  other  building  by  telephone  wire  renders 
company  liable  for  loss  of  barn  by  lightning  striking  flagstaff;  Frontier  Steam 
Laundry  Co.  v.  Connolly,  68  L.R.A.  425,  which  holds  owner's  failure  to  comply 
with  ordinance  requiring  fireproof  shutters  on  brick  buildings  not  such  negli- 
gence as  to  render  him  liable  for  destruction  by  fire  communicated  through  unpro- 
tected windows  of  goods  in  his  possession  as  bailee. 

Cited  in  notes  (32  L.  R.  A.  400)  on  negligence  as  to  electric  wires  on  or  in 
buildings;  (46  L.  R.  A.  71,  99)  on  right  of  servant  to  recover  damages  from  per- 
sons other  than  his  master  for  injuries  received  in  performance  of  duties;  (5 
L.R.A.  (N.S. )  260)  on  violation  of  police  ordinance  as  ground  for  private  action; 
(34  L.R.A.  (N.S.)  1089)  on  duty  of  company  maintaining  electric  wire  over  pri- 
vate property;  (100  Am.  St.  Rep.  521,  527)  on  duties  and  liabilities  of  electric 
corporations. 
Proof. 

Cited  in  Southwestern  Teleg.  &  Teleph.  Co.  v.  Myane,  86  Ark.  553,  111  S.  W. 
987,  holding  violation  of  a  valid  ordinance  to  be  prima  facie  negligence;  Mize 
v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont.  537,  129  Am.  St.  Rep.  659,  100  Pac. 
971,  16  A.  &  E.  Ann.  Cas.  1189,  holding  same  as  to  violation  of  an  ordinance  regu- 
lating live  wires;  La  Dow  v.  Oklahoma  Gas  &  Electric  Co.  28  Okla.  31,  119  Pac. 
250,  holding  that  absence  of  insulation  on  electric  wire,  in  violation  of  ordinance 
is  prima  facie  evidence  of  negligence;  Winkleman  v.  Kansas  City  Electric  Light 
Co.  110  Mo.  App.  189,  85  S.  W.  99,  holding  where  one  comes  in  contact  with  a  live 
wire  and  is  injured  it  is  conclusive  proof  of  negligence;  Memphis  Consol.  Gas  & 
Electric  Co.  v.  Letson,  68  C.  C.  A.  453,  135  Fed.  972,  holding  where  a  customer  is 
killed  by  a  live  wire  company  creating  it  is  presumed  negligent. 

Cited  in  note  (113  Am.  St.  Rep.  1014)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries. 
Contributory    negligence. 

Cited  in  McLaughlin  v.  Louisville  Electric  Light  Co.  100  Ky.  189,  34  L.  R.  A. 
816,  37  S.  W.  851,  holding  contributory  negligence  not  shown  by  painter  coming 
in  contact  while  painting  house,  with  electric  wire  improperly  insulated,  used  for 
lighting;  Bemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1675,  18  So.  711, 
holding  it  contributory  negligence  to  step  from  one  car  of  moving  train  to  another 
car  standing  near;  Perham  v.  Portland  Electric  Co.  33  Or.  472,  40  L.  R.  A.  808, 
72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  workman  on  top  of  bridge,  killed  by  com- 
ing in  contact  with  electric  wires  carrying  high  voltage,  not  guilty  of  contributory 
negligence  because  he  crossed  on  top  braces  of  bridge ;  Mitchell  v.  Raleigh  Electric 
Co.  129  N.  C.  172,  55  L.  R.  A.  400,  85  Am.  St.  Rep.  735,  39  S.  E.  801,  holding  em- 
ployee has  right  to  presume  electric  light  wires  properly  insulated;  Indiana 
Natural  Gas  &  Oil  Co.  v.  O'Brien,  160  Ind.  276,  65  N.  E.  918,  holding  plaintiff 
not  required  to  negative  knowledge  of  defective  bridge  in  action  for  damages  for 
resulting  injury;  Potts  v.  Shreveport  Belt  R.  Co.  110  La.  6,  98  Am.  St.  Rep.  452, 
34  So.  103,  holding  performance  of  dangerous  duties  of  lineman's  occupation  not 
of  itself  contributory  negligence;  Ryan  v.  St.  Louis  Transit  Co.  190  Mo.  635,  2 
L.R.A. (N.S.)  782,  89  S.  W.  865,  holding  that  one  is  not  negligent  in  attempting  to 
put  up  iron  pipes  near  live  electric  wires  where  they  appear  to  be  properly  in- 
sulated; Thomas  v.  Wheeling  Electrical  Co.  54  W.  Va.  400,  46  S.  E.  217,  holding 
that  one  taking  hold  of  a  defectively  insulated  wire  is  not  guilty  of  contributory 
negligence  where  he  does  not  know  fact;  Tipton  v.  Racobs,  47  Ind.  App.  687,  95 
N.  E.  265,  to  the  point  that  person  whose  duty  brings  him  in  proximity  to  com- 
pany's electric  wires  has  right  to  believe  that  they  are  properly  insulated;  Trout 
v.  Laclede  Gaslight  Co.  151  Mo.  App.  230,  132  S.  W.  58,  holding  that  in  order  to 
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constitute  contributory  negligence  on  part  of  lineman,  it  must  be  shown  that  he 
voluntarily  exposed  himself  to  danger;  Danville  v.  Thornton,  110  Va.  550,  66  S. 
E.  839,  holding  that  one  whose  duty  brings  him  into  close  proximity  with  elec- 
trical wire  is  not  guilty  of  contributory  negligence  by  coming  in  contact  there- 
with, unless  done  unnecessarily  or  without  proper  precaution;  Cumberland  Teleph. 
&  Teleg.  Co.  v.  Hatter,  44  Ind.  App.  627,  89  X.  E.  912,  holding  that  complaint 
of  patron  of  telephone  exchange  for  damages  sustained  from  falling  in  such  ex- 
change because  of  darkness,  need  not  negative  knowledge  of  such  darkness;  Dar- 
sam  v.  Kohlmann,  123  La,  172,  20  L.R.A.  (N.S.)  884,  48  So.  78],  holding  that  the 
imposition  of  a  duty  on  master  by  statute  does  not  abrogate  the  doctrine  of  con- 
tributory negligence. 

Cited  in  notes  (49  L.R.A.  57)  on  contributory  negligence  in  entering  or  re- 
maining in  employment;  (33  L.R.A.(N.S.)  1134,  1138)  on  burden  of  proof  as  to 
contributory  negligence. 

Distinguished  in  Smart  v.  Louisiana  Electric  Light  Co.  47  La.  Ann.  873,  17  So. 
346,  holding  electric  light  company  not  liable  for  death  by  shock  from  wire,  of 
experienced  lineman  employed  to  alter  position  of  two  live  wires;  Lopes  v. 
Sahuque,  114  La.  1012,  38  So.  810,  holding  rule  of  contributory  negligence  not 
abrogated  though  negligence  is  the  violation  of  an  ordinance;  Morrison  v.  Lee, 
16  N.  D.  384,  13  L.R.A.  (N.S.)  655,  113  N.  W.  1025,  holding  where  facts  relating 
to  contributory  negligence  are  not  in  dispute  and  but  one  inference  can  be  de- 
duced therefrom  question  of  contributory  negligence  becomes  one  of  law. 
Police  power. 

Cited  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May,  59  N. 
J.  L.  403,  36  L.  R.  A.  655,  36  Atl.  696,  holding  ordinance  requiring  use  of  fenders 
on  trolley  cars  reasonable. 

Cited  in  footnote  to  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  Street  R. 
Co.  22  L.  R.  A.  759,  which  upholds  right  to  compel  guard  wires  for  uninsulated 
trolley  wires  crossing  telephone  wires. 
Erection   of   wires   carrying^   dangerous   cnrrent. 

Cited  in  footnote  to  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light 
Co.  20  L.  R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction 
against  erection  of  wires  carrying  dangerous  current. 

18  L.  R.  A.  45,  VOREIS  v.  NUSSBAUM,  131  Ind.  267,  31  N.  E.  70. 
Contracts   of   married   women    and    contracts   voidable    by    statute. 

Cited  in  Leschen  v.  Guy,  149  Ind.  19,  48  N.  E.  344,  holding  that  notes  and  mort- 
gage executed  by  married  woman,  for  which  shares  of  stock  were  issued  to  her 
husband,  should  be  canceled;  Bowles  v.  Trapp,  139  Ind.  56,  38  N.  E.  406,  holding 
married  woman's  contract  as  surety  for  husband,  known  to  one  advancing  money, 
voidable  though  note  reads  "for  my  sole  use  and  benefit;"  Dickey  v.  Kalfsbeck,  20 
Ind.  App.  293,  50  N.  E.  590,  holding  complaint  need  not  plead  statute  in  enforc- 
ing liability  of  married  woman  in  conveyance  of  her  separate  property;  Kniss  v. 
Holbrook,  16  Ind.  App.  231,  44  N.  E.  563,  holding  maker  of  note  given  for  patent 
right  not  absolutely  void  in  hands  of  innocent  purchaser;  Irwin  v.  Marquett,  28 
Ind.  App.  393,  84  Am.  St.  Rep.  297,  59  N.  E.  38,  holding  check  given  for  winnings 
at  gambling  game  void;  John  C.  Groub  Co.  v.  Smith,  31  Ind.  App.  689,  68  N.  E. 
1030,  holding  action  not  maintainable  against  married  woman  as  accommodation 
indorser  of  husband's  note;  Guy  v.  Liberenz,  160  Ind.  529,  65  N.  E.  186,  holding 
wife,  signing  note  and  mortgage  with  husband,  surety  only,  where  husband  alone 
receives  consideration;  Field  v.  Campbell,  164  Ind.  401,  108  Am.  St.  Rep.  301,  72 
N.  E.  260,  holding  that  married  woman  could  not  waive  her  defense  to  a  pro- 
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hibited  surety  contract;  Harbaugh  v.  Tanner,  163  Ind.  579,  71  N.  E.  145,  holding 
where  married  woman  paid  indebtedness  for  which  she  was  surety  for  her  hus- 
band that  she  could  recover  exact  amount  so  paid;  Davis  v.  Neighbors,  34  Ind. 
App.  447,  73  N.  E.  151,  holding  fact  of  whether  wife  is  principal  or  surety 
is  to  be  determined  not  from  form  of  transaction  but  from  fact  of  who  received 
consideration. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

Cited  in  note   (11  Eng.  Rul.  Cas.  230)   on  parol  evidence  to  contradict  written 
instrument. 
Estoppel  agrainst  statutory   defense. 

Cited  in  Galvin  v.  Britton,  151  Ind.  14,  49  N.  E.  1064,  holding  estoppel  to  set- 
ting up  suretyship  shown  where  married  woman  induced  party  dealing  with  her 
husband  to  rely  on  his  representations  as  to  his  ownership;  Goff  v.  Hankins,  11 
Ind.  App.  460,  39  N.  E.  294,  holding  married  woman  not  estopped  to  assert  pledge 
of  her  organ  as  surety  for  husband's  debt,  when  pledgee  knew  fact  of  ownership; 
Cole  v.  Temple,  142  Ind.  502,  41  N.  E.  942,  holding  married  woman  not  estopped 
to  assert  invalidity  of  note  and  mortgage  executed  as  surety  for  husband,  where 
it  appears  on  its  face  that  she  is  tenant  in  common;  Coats  v.  Gordon,  144  Ind. 
22,  41  N.  E.  1044,  holding  married  woman  not  estopped  under  statute  to  assert 
invalidity  of  mortgage  executed  by  herself  and  husband  as  tenants  by  entirety, 
though  knowing  it  to  be  invalid;  Ft.  Wayne  Trust  Co.  v.  Sihler,  34  Ind.  App.  151, 
72  N.  E.  494,  holding  where  person  dealing  with  a  married  woman  knows  she  is 
dealing  with  her  property  contrary  to  common  law  and  unauthorized  by  statute 
fihe  is  not  estopped  to  show  whole  transaction. 
Effect  as  to  iionn  fide  holders  of  statute  declaring:  notes  -void. 

Cited  in  footnote  to  Lynchburg  Nat.  Bank  v.  Scott  Bros.  29  L.  R.  A.  827,  which 
holds  usury  forming  part  of  renewal  note  discounted  at  legal  rate  not  available  de- 
fense. 

16  L.  R.  A.  49,  SAYRE  v.  PHILLIPS,  148  Pa.  482,  33  Am.  St.  Rep.  842,  24  Atl.  76. 
Validity  of  statutes  in  regulation  of  trade  and  police  power. 

Followed  in  Com.  v.  Zacharias,  3  Pa.  Super.  Ct.  264,  39  W.  N.  C.  409,  holding 
act  regulating  sale  of  drugs,  but  exempting  personal  representatives  and  widows, 
invalid;  Com.  v.  Zacharias,  181  Pa.  131,  40  W.  N.  C.  170,  37  Atl.  185,  discussing 
invalidity  of  that  part  of  act  prohibiting  carrying  on  of  retail  drug  store  without 
license,  but  excepting  widows  of  pharmacists;  Densmore  v.  Erie,  20  Pa.  Co.  Ct. 
518,  7  Pa.  Dist.  R.  358,  holding  license  fee  for  riding  bicycles,  exacted  of  residents 
of  locality  only,  not  police  regulation,  and  invalid;  Ridley  Park  v.  Citizens'  Elec- 
tric Light  &  P.  Co.  7  Del.  Co.  Rep.  397,  9  Pa.  Super.  Ct.  619,  holding  that 
boroughs,  equally  with  cities,  can  impose  license  tax  on  electric  light  poles  erected 
in  borough  streets;  Clark's  Estate,  10  Pa.  Super.  Ct.  435,  44  W.  N.  C.  472,  Affirm- 
ing 7  Pa.  Dist.  R.  11,  20  Pa.  Co.  Ct.  444,  41  W.  N.  C.  280,  holding  act  providing 
that  executors  and  trustees  may  include  in  account  amount  paid  for  bond  of 
surety  company  as  part  of  lawful  expense,  unlawful  discrimination  against  indi- 
viduals; Com.  v.  Mintz,  19  Pa.  Super.  Ct.  285,  holding  act  regulating  sales  to 
junk-shop  keepers  and  second-hand  dealers,  except  when  made  by  plumbers  and 
house  owners,  valid;  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  367,  holding  that 
legislature,  by  incorporating  municipality,  imparts  to  it  powers  necessary  to  pro- 
tection of  persons  and  property,  including  power  to  prevent  playing  of  musical 
instruments  on  street;  Cairo  v.  Feuchter,  159  111.  162,  42  N.  E.  308,  holding 
license  fee  required  of  wholesale,  and  not  of  retail,  liquor  dealers  unreasonable; 
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State  v.  Montgomery,  94  Me.  201,  80  Am.  St.  Rep.  386,  47  Atl.  165,  holding  citi- 
zens of  one  state  can  go  into  another  state  to  engage  in  lawful  trade  without  moles- 
tation; Com.  v.  Densmore,  34  Pittsb.  L.  J.  N.  S.  345,  upholding  act  requiring  li- 
censing of  automobiles,  excepting  machines  in  stock. 

Cited  in  Meadville  v.  Miller,  29  Pa.  Co.  Ct.  518,  14  Pa.  Dist.  R.  27,  holding  that 
a  police  regulation  must  act  on  all  persons  engaged  in  business  against  which  it 
is  directed;  Edgewood  v.  Scott,  29  Pa.  Super.  Ct.  160.  holding  that  police  power 
must  be  exercised  in  a  reasonable  manner;  Mahanoy  City  v.  Hersker,  40  Pa. 
Super.  Ct.  55,  affirming  16  Pa.  Dist.  R.  325,  sustaining  an  ordinance  imposing  a 
license  fee  of  $3.00  per  pay  on  theatrical  exhibitions;  Com.  v.  Shafer,  32  Pa. 
Super.  Ct.  500,  sustaining  an  act  authorizing  boards  of  health  of  cities  to  pro- 
vide for  registration  of  journeymen  and  plumbers;  Frey  v.  Norristown,  22  Montg. 
Co.  L.  Rep.  119,  16  Pa.  Dist.  R.  137,  10  North.  Co.  Rep.  254,  holding  unconstitu- 
tional an  ordinance  forbidding  the  hanging  of  signs  over  street  by  any  persons 
except  innkeepers;  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  533,  holding  that  ordinance 
requiring  payment  of  fee  of  one  dollar  for  permit  for  burial  of  body  is  not  revenue 
measure,  and  is  valid;  Fulton  v.  Norteman,  60  W.  Va.  569,  9  L.R.A.(N.S-)  1201, 
55  S.  E.  658,  holding  an  ordinance  void  which  forbids  the  bringing  of  carcasses 
within  the  city  limits  for  manufacture  into  a  fertilizer  where  it  does  not  prohibit 
it  for  any  other  purpose  nor  prohibit  manufacture  of  carcasses  into  fertilizer; 
Com.  v.  Simm,  19  Pa.  Dist.  R.  733,  to  the  point  that  Act  of  April  13,  1868.  P.  L. 
982,  is  unconstitutional;  Carr  v.  State,  175  Ind.  266,  32  L.R,A.(N.S.)  1200,  93 
X.  E.  1071  (dissenting  opinion),  declaring  that  exempting  professionad  baseball 
players  from  operation  of  Sunday  laws  denies  equal  rights  and  privileges. 

Cited  in  footnotes  to  Re  Bohen,  36  L.  R.  A.  618,  which  holds  ordinance  prohib- 
iting future  burial,  except  on  lots  already  purchased,  void  for  discrimination; 
Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds  void,  exemption  from 
license  tax  of  contractors  and  real-estate  dealers  only,  whose  business  less  than 
$1,000;  Knisely  v.  Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fixing  different 
rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Broadfoot 
v.  Fayetteville,  39  L.  R.  A.  245,  which  sustains  statute  discriminating  in  favor 
of  nonresidents  of  city  as  to  allowing  stock  to  run  at  large ;  Carrollton  v.  Bazzette, 
31  L.  R.  A.  522,  which  holds  ordinance  requiring  license  from  persons  who  "tem- 
porarily reside  in  city"  before  selling  goods  void  for  discrimination;  Harrodsburg 
v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  imposing  greater  license 
fee  for  sale  of  liquors  on  main  street  of  town  than  elsewhere;  Re  Sipe,  17  L.  R.  A. 
184,  which  holds  invalid,  ordinance  against  importing  goods  into  city  to  sell  at  auc- 
tion, except  on  paying  license  fee;  Re  Haskell,  32  L.  R.  A.  527,  which  sustains  li- 
cense for  specified  amount  for  retailers  having  fixed  place  of  business  in  city, 
though  heavier  than  that  charged  regular  dealers  at  fixed  places. 

Cited  in  notes  (40  L.R.A.  (N.S.)  281,  289)  on  discrimination  against  nonresi- 
dents, in  imposing  license  or  occupation  tax;  (129  Am.  St.  Rep.  257)  on  constitu- 
tional limitations  on  power  to  impose  license  or  occupation  taxes;  (19  L.R.A. 
(N.S.)  302)  on  license  or  occupation  tax  on  hawkers,  peddlers,  and  persons  en- 
gaged in  soliciting  orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause. 

Distinguished  in  Com.  v.  Zacharias,  5  Pa.  Dist.  R.  477,  holding  act  regulating 
sale  of  drugs,  but  exempting  personal  representatives  and  widows  from  provi- 
sions, valid  police  regulation;  Com.  v.  Densmore,  29  Pa.  Co.  Ct.  218,  13  Pa.  Dist. 
R.  640,  upholding  a  provision  in  an  automobile  license  statute  that  it  shall  not 
apply  to  any  of  the  motor  vehicles  which  any  manufacturer  or  vendor  may  have 
in  stock  for  sale. 
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Peddlers. 

Followed  in  Wilcox  v.  Knoxville,  2  Pa.  Dist.  R.  721,  holding  borough  ordinance 
prohibiting  nonresidents  from  peddling,  void;  Shamokin  v.  Flannigan,  156  Pa.  43, 
26  Atl.  780,  holding  ordinance  prohibiting  peddling  without  license,  excepting  per- 
sons selling  products  of  own  farm  or  garden,  invalid. 

Cited  in  Com.  v.  Hance,  24  Pa.  Co.  Ct.  432,  holding  nonresident  merchant  solicit- 
ing orders  within  state  not  peddler  under  statute  regulating  sales  by  peddlers; 
Com.  v.  Snyder,  182  Pa.  633,  38  Atl.  356,  holding  local  act  which  exacts  heavy  li- 
cense fee  of  peddlers,  but  excepts  those  dealing  exclusively  with  merchants  of  cer- 
tain county,  unjust  discrimination;  Com.  v.  Harmel,  166  Pa.  94,  27  L.  R.  A.  389, 
36  W.  N.  C.  4,  5  Inters.  Com.  Rep.  92,  30  Atl.  1036,  holding  statute  regulating 
peddling  of  clocks  by  all  persons,  without  discrimination,  valid;  Danville  v. 
Weaver,  4  Pa.  Dist.  R.  769,  13  Lane.  L.  Rev.  86,  13  Lane.  L.  Rev.  246,  17  Pa.  Co. 
Ct.  18,  2  Lack.  Legal  News,  198,  holding  ordinance  prohibiting  peddling  in  streets, 
except  certain  kinds,  and  of  these  exacting  license  only  from  milk  peddlers,  valid; 
Com.  v.  Dunham,  4  Pa.  Super.  Ct.  77,  holding  act  prohibiting  sales  by  all  hawkers 
and  peddlers  in  certain  county  valid;  Port  Clinton  v.  Shafer,  5  Pa.  Dist.  R.  584, 
14  Lane.  L.  Rev.  29,  18  Pa.  Co.  Ct.  69,  holding  ordinance  requiring  canvassers  and 
peddlers  to  take  out  license,  but  excepting  persons  soliciting  orders  for  manufac- 
tures beyond  state  boundary,  invalid;  Com.  v.  Wormser,  7  Pa.  Dist.  R.  320; 
Allentown  v.  Diefenderfer,  6  Northampton  Co.  Rep.  97,  7  Del.  Co.  Rep.  88;  Worm- 
ser v.  Allentown,  7  Northampton  Co.  Rep.  39,  8  Pa.  Dist.  R.  650;  South  Bethle- 
hem v.  Hackett,  12  Lane.  L.  Rev.  199;  West  Pittston  v.  Dymond,  8  Kulp,  14, — 
holding  borough  ordinance  prohibiting  peddling  without  license,  except  by  those 
holding  mercantile  licenses,  invalid;  Warren  v.  Lewis,  16  Pa.  Co.  Ct.  177,  and  Com. 
v.  Hepner,  22  Pa.  Co.  Ct.  633,  holding  ordinance  permitting  sale  of  products  by 
farmers,  gardeners,  and  merchants  with  stores,  without  license  imposed  on  ail 
others  of  locality,  invalid;  State  v.  Mitchell,  97  Me.  73,  94  Am.  St.  Rep.  481,  53 
Atl.  887,  holding  peddlers'  license  act,  exempting  from  its  provisions  residents  of 
towns  paying  taxes  on  stock  to  amount  of  $25,  void;  State  v.  Wright,  53  Or.  350, 
21  L.R.A.  (N.S.)  353,  100  Pac.  296,  holding  void  a  license  statute  placing  a  large 
peddler's  license  on  certain  harmless  articles  peddled  and  where  other  articles 
whether  harmless  or  not  could  be  peddled  unrestricted;  Ex  parte  Deeds,  75  Ark. 
545,  87  S.  W.  1030,  holding  unconstitutional  a  prohibitive  peddling  act  applying 
to  all  persons  except  resident  merchants  of  county. 

Cited  in  footnote  to  State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds  void, 
statute  exempting  veterans  from  requirement  for  peddling  license. 

Cited  in  note  (35  L.R.A. (N.S.)  1076)  on  validity  of  license  tax  on  peddlers 
so  high  as  to  be  prohibitory. 

Distinguished  in  Com.  v.  Deinno,  20  Pa.  Co.  Ct.  372,  holding  act  forbidding 
hawking  and  peddling  in  certain  county,  but  excepting  those  selling  their  own 
manufactures,  valid;  South  Easton  v.  Moser,  14  Lane.  L.  Rev.  238,  18  Pa.  Co.  Ct. 
346,  holding  farmer  delivering  milk  to  customers  within  borough  limits  not  ped- 
dler within  ordinance;  Irwin  v.  Douglass,  30  Pittsb.  L.  J.  N.  S.  107,  8  Pa.  Dist. 
R.  506,  holding  proviso  that  license  fee  shall  not  be  required  of  farmers,  in  or- 
dinance requiring  fee  of  peddlers,  etc.,  not  an  exception;  Warden's  License,  24 
Pa.  Super.  Ct.  77,  holding  an  act  prohibiting  peddling  in  a  certain  county  to  be 
valid;  Mahanoy  v.  Olkin,  31  Pa.  Co.  Ct.  493,  sustaining  a  license  on  transient  re- 
tail merchants;  Phcenixville  v.  Eyrich,  42  Pa.  Super.  Ct.  243,  holding  that  ordi- 
nance prohibiting  sale  at  retail  without  license  on  streets,  of  goods,  wares  and 
merchandise,  etc.,  except  milk  is  valid  exercise  of  police  power. 
—  Canvassers. 

Cited  in  Mechanicsburg  v.  Koons,  18  Lane.  L.  Rev.  63,  holding  ordinance  prohib- 
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iting  any  person  from  doing  business  without  license,  but  exempting  those  selling 
to  locai  business  men,  valid  as  tending  to  suppress  hurtful  competition;  Cohen  v. 
Plymouth,  7  Kulp,  102,  holding  ordinance  requiring  license  to  solicit  orders  for  tea 
and  coffee  invalid;  Brownback  v.  North  Wales  (Pa.)  49  L.  R.  A.  446,  45  Atl.  660, 
Affirming  10  Pa.  Super.  Ct.  230,  44  W.  X.  C.  200,  which  Reversed  16  Lane.  L. 
Rev.  511,  7  Pa.  Dist.  R.  326,  holding  ordinance  requiring  license  fee  from  all  per- 
sons soliciting  orders  for  merchandise  from  house  to  house  valid. 
Auctioneers. 

Cited  in  Burnell  v.  Clark,  20  Pa.  Co.  Ct.  102,  holding  act  regulating  sale  of 
goods  at  auction  is  trade  regulation  discriminating  against  some  in  favor  of  other 
merchants;  Wormser  v.  Easton,  6  Xorthampton  Co.  Rep.  129,  holding  ordinances 
requiring  license  fees  from  merchants  selling  or  advertising  to  sell  their  goods  as 
auction  consignment,  bankrupt,  assignment,  fire,  goods,  etc.,  invalid  discrimination. 
Police  power  of  municipalities. 

Cited  in  Pennsylvania  R.  Go's  Case,  27  Pa.  Super.  Ct.  115,  holding  a  borough 
to  have  police  power  under  general  welfare  clause  of  borough  act;  Radnor  Twp.  v. 
Bell,  27  Pa.  Super.  Ct.  4,  holding  that  power  of  legislature  over  streets  and  high- 
ways may  be  delegated  to  local  municipalities. 

16  L.  R.  A.  51,  IXGALLS  v.  HOBBS,  156  Mass.  348,  32  Am.  St.  Rep.  460,  31  N. 

E.  286. 
Implied    warranty    in    lease. 

Cited  in  Jamison  v.  Ellsworth,  115  Iowa,  91,  87  X.  W.  723,  holding  that  lessee  of 
farm  cannot  recover  for  insufficient  water  supply  when  no  claim  made  that  suffi- 
cient water  supply  impliedly  warranted;  Littlehale  v.  Osgood,  161  Mass.  343,  37 
X.  E.  375,  holding  question  as  to  implied  warranty  that  house  was  in  good  sani- 
tary condition,  not  having  been  raised  at  trial,  not  available  on  appeal;  Rubens 
v.  Hill,  115  111.  App.  573,  holding  that  lessee  cannot  remain  in  possession  and  de- 
fend at  end  of  term  in  action  for  rent,  that  premises  were  uninhabitable. 

Cited  in  footnotes  to  Daly  v.  Wise,  16  L.  R.  A.  236,  which  holds  no  implied  cove 
nant  that  unfurnished  dwelling  leased  is  fit  for  residence;  Angevine  v.  Knox-Good- 
rich,  18  L.  R.  A.  264,  which  denies  implied  warranty  that  house  leased  for  dwelling 
is  habitable. 

Cited  in  notes  (33  L.R.A.  456)  on  implied  covenant  in  lease  as  to  fitness  of 
property  for  purpose  intended;  (9  Eng.  Rul.  Cas.  458)  on  implied  obligation  of 
landlord  to  repair,  and  implied  warranty  of  fitness  of  premises  for  purposes  for 
which  they  are  let;  (38  Am.  St.  Rep.  480)  on  what  justifies  tenant  in  abandoning 
leased  premises. 
Submission  of  canse  on  stipulation. 

Cited  in  Webber  v.  Cambridge  Sav.  Bank,  186  Mass.  315,  71  X.  E.  567,  holding 
where  case  was  submitted  on  an  agreed  statement  of  facts  with  provision  that 
court  draw  inference  as  warranted  that  appeal  presents  only  a  question  of 
law;  Harvard  Brewing  Co.  v.  Pratt,  185  Mass.  409,  70  X.  E.  435,  holding  where 
parties  agree  to  take  an  auditor's  report  the  only  question  for  court  is  whether 
auditor  was  bound  as  a  matter  of  law  to  come  to  a  different  conclusion. 

16  L.  R.  A.  53,  GEORGIA  SOUTHERX  &  F.  R.  CO.  v.  ASMORE,  88  Ga.  529,  15 

S.  E.  13. 
Ejecting   passengrer    for   nonpayment   of   fare. 

Cited  in  Phillips  v.  Southern  R.  Co.  114  Ga.  288,  40  S.  E.  268,  holding  that  pas- 
senger cannot  be  lawfully  ejected  for  not  paying  extra  fare  when  company  made  it 
impossible  for  him  to  purchase  ticket;  Coyle  v.  Southern  R.  Co.  112  Ga.  126,  37 
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S.  E.  163,  discussing  question  whether  railway  obliged  to  carry  passenger  after 
ejection,  upon  offering  full  fare;  Central  R.  &  Bkg.  Co.  v.  Strickland,  90  Ga.  568, 
16  S.  E.  352,  holding  it  question  for  jury  to  determine  whether  passenger  has  used 
proper  diligence  in  attempting  to  procure  ticket  before  boarding  train;  Garrison 
v.  United  R.  &  Electric  Co.  97  Md.  354,  99  Am.  St.  Rep.  452,  55  Atl.  371,  uphold- 
ing right  of  conductor  to  complete  ejection  of  passenger  refusing  to  pay  fare, 
although,  after  stopping  of  car,  friend  offers  to  pay;  Southern  R.  Co.  v.  Fleming, 
128  Ga.  243,  57  S.  E.  481,  10  A.  &  E.  Ann.  Cas.  921,  holding  where  failure  of  a 
passenger  to  obtain  a  ticket  is  not  due  to  negligence  of  carrier  that  passenger  may 
be  evicted;  Georgia  R.  &  Electric  Co.  v.  Davis,  6  Ga.  App.  646,  65  S.  E.  785,  hold- 
ing where  passenger  has  refused  a  rightful  demand  for  fare  he  cannot  avoid  expul- 
sion by  tendering  fare  after  train  has  been  stopped;  Missouri,  K.  &  T.  R.  Co.  v. 
Smith,  81  C.  C.  A.  598,  352  Fed.  613,  10  A.  &  E.  Ann.  Cas.  939;  Gates  v.  Quincy, 
0.  &  K.  C.  R.  Co.  125  Mo.  App.  339,  102  S.  W.  50, — holding  passenger  having  re- 
fused to  produce  ticket  or  pay  fare  and  after  acts  beginning  an  expulsion  have 
been  made  a  tender  will  not  revive  rights  to  passage;  Phillips  v.  Atlantic  Coast 
Line  R.  Co.  90  S.  C.  189,  38  L.R.A. (N.S.)  1151,  73  S.  E.  75,  holding  that  ejecting 
passenger  at  regular  station  for  refusal  to  pay  fare  does  not  entitle  him  to  re- 
enter  train  and  become  passenger  on  tendering  full  fare; -Harp  v.  Southern  R.  Co. 
119  Ga.  930,  100  Am.  St.  Rep.  212,  47  S.  E.  206,  holding  where  passenger  loses  his 
ticket  the  loss  falls  on  passenger. 

Cited  in  notes  (16  L.R.A.  55)  on  payment  of  back  fare  for  distance  already 
ridden  as  condition  of  being  carried  further;  (31  L.R.A. (N.S. )  992)  on  sufficiency 
of  tender  of  fare  to  prevent  ejection;  (24  L.R.A. (N.S.)  758)  on  rights  of  pas- 
senger unable  to  get  ticket  before  train  starts. 

16  L.  R.  A.  55,  MANNING  v.  LOUISVILLE  &  N.  R.  CO.  95  Ala.  392,  36  Am. 
St.  Rep.  225,  11  So.  8. 

Right    to    eject     |istss«'n.^«-r. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  Adams,  60  111.  App.  573,  holding  passenger 
may  be  rightfully  ejected  from  train  if  he  refuses  to  pay  fare  between  stations 
for  which  lie  holds  no  ticket;  McGhee  v.  Reynolds,  117  Ala.  420,  23  So.  68,  holding 
that  conductor  can  look  to  ticket  as  sole  contract  for  right  to  ride,  and,  if  void  on 
face,  can  expel  passenger  for  refusal  to  pay;  Pullman  Car  Co.  v.  Krauss,  145  Ala. 
402,  4  L.R.A.  (N.S.)  106,  40  So.  398,  8  A.  &  E.  Ann.  Cas.  218,  holding  valid  a  rule 
of  a  sleeping  car  company  not  to  admit  to  its  cars  persons  afflicted  with  contagious 
disease;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Riney,  41  Tex.  Civ.  App.  402,  92  S.  W.  54,  hold- 
ing where  one  attempted  to  ride  on  an  expired  excursion  ticket  that  conductor 
might  expel  party  unless  he  would  pay  for  entire  distance  traveled  since  ex- 
piration; Wright  v.  Orange  &  P.  V.  R.  Co.  77  N.  J.  L.  778,  23  L.R.A. (N.S.)  573, 
73  Atl.  517,  holding  where  a  passenger  on  a  street  car  which  turns  back  before 
reaching  destination  elects  to  remain  on  car  for  return  journey  he  must  pay  his 
fare;  Shortsleeves  v.  Capital  Traction  Co.  28  App.  D.  C.  374,  8  L.R.A. (N.S.)  291, 
sustaining  right  of  a  street  railway  company  to  limit  point  of  transfer. 

Cited  in  notes  (16  L.R.A.  53)  on  right  of  passenger  to  pay  fare  after  train 
begins  to  stop  for  purpose  of  ejecting  him;  (31  L.R.A. (N.S.)  995)  on  sufficiency 
of  tender  of  fare  to  prevent  ejection. 

16  L.  R.  A.  56,  LIVERPOOL  &  L.  &  G.  INS.  CO.  v.  BOARD  OF  ASSESSORS,  44 

La.  Ann.  760,  11  So.  91. 
Where  property   taxable. 

Followed  in  Parker  v.  Strauss,  49  La.  Ann.  1175,  22  So.  329,  holding  money  de- 
posited in  bank  to  credit  of  nonresident  firm  to  purchase  cotton,  taxable. 
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Cited  in  Clason  v.  New  Orleans,  46  La.  Ann.  4,  14  So.  306,  holding  money  of  non- 
resident firm  deposited  in  bank  to  its  credit  for  purchase  of  cotton,  taxable  where 
deposited;  Bluefields  Banana  Co.  v.  New  Orleans,  49  La.  Ann.  46,  21  So.  627,  hold- 
ing money  of  nonresident  corporation  in  hands  of  agent,  taxable;  State  ex  rel. 
Mechanics  &  T.  Ins.  Co.  v.  Board  of  Assessors,  47  La.  Ann.  1545,  IS  So.  519,  hold- 
ing bonds  of  another  state,  held  there  as  security  for  insurance  company's  busi- 
ness, taxable  at  domicil  of  company;  Railey  v.  Board  of  Assessors,  44  La.  Ann. 
769,  11  So.  93,  holding  tax  on  "credits"  of  nonresident  void;  State  ex  rel.  Mechan- 
ics &  T.  Ins.  Co.  v.  Board  of  Assessors,  47  La.  Ann.  1508,  18  So.  462,  holding  pre- 
miums of  insurance  company  in  process  of  collection  taxable  where  collected;  New 
Orleans  v.  Stempel,  175  U.  S.  313,  44  L.  ed.  177,  20  Sup.  Ct.  Rep.  110,  holding  cred- 
its in  form  of  notes  secured  by  mortgages  in  possession  of  nonresident's  agent, 
to  be  reinvested  when  collected,  taxable  in  his  possession;  Holland  v.  Silver  Bow 
County,  15  Mont.  462,  27  L.  R.  A.  798,  39  Pac.  575,  holding  real  estate  mortgages 
owned  by  nonresident  not  taxable;  Pyle  v.  Brcnneman,  60  C.  C.  A.  411,  122  Fed. 
789,  holding  bank  deposit  taxable  at  depositor's  domicil;  Metropolitan  L.  Ins.  Co. 
v.  Board  of  Assessors,  115  La.  703,  9  L.R.A.  (X.S.)  1243,  116  Am.  St.  Rep.  179, 
39  So.  846,  sustaining  right  of  domestic  state  to  tax  a  foreign  corporation  on 
loans  made  in  state  evidenced  by  notes  though  notes  are  taken  to  a  foreign  state ; 
Phoenix  Assur.  Co.  v.  Ludwig,  87  Ark.  469,  113  S.  W.  34,  holding  that  a  foreign 
corporation  by  being  admitted  to  do  business  in  state  does  not  acquire -a  perma- 
nent domicil  in  state. 

Cited  in  footnotes  to  Grigsby  Constr.  Co.  v.  Freeman,  58  L.  R.  A.  349,  which 
holds  contractor's  outfit,  brought  into  state  for  use  for  several  months  in  con- 
structing railroad,  taxable  in  state;  Re  Whiting,  34  L.  R.  A.  232,  which  holds 
bonds  of  foreign  corporation  within  state,  though  owned  by  nonresident,  subject 
to  transfer  tax;  Myers  v.  Baltimore  County,  34  L.  R.  A.  309,  which  sustains  taxa- 
tion of  average  amount  of  live  stock  received  weekly  by  dealers. 

Cited  in  notes  (26  L.R.A.  (N.S.)  1122)  on  nonresident's  bank  deposit  as  sub- 
ject of  local  taxation;  (69  L.R.A.  442)  on  situs,  for  taxing  purposes,  of  tangible 
personalty  of  domestic  corporations;  (62  Am.  St.  Rep.  450,  456)  on  situs  of  per- 
sonal property  for  purposes  of  taxation. 

Distinguished  in  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  51  La. 
Ann.  1032,  45  L.  R.  A.  526,  72  Am.  St.  Rep.  483,  25  So.  970,  holding  uncollected 
premiums  of  nonresident  insurance  company  not  taxable;  General  Electric  Co.  v. 
Board  of  Assessors,  121  La.  134,  46  So,  122;  National  F.  Ins.  Co.  v.  Board  of 
Assessors,  121  La.  113,  126  Am.  St.  Rep.  313,  46  So.  117, — holding  an  open  account 
taxable  at  domicil  of  debtor  where  it  arose  out  of  business  carried  on  in  that 
state. 

16  L.  R.  A.  59,  DETROIT  v.  RENTZ,  91  Mich.  78,  51  N.  W.  787. 
Taxation   of  real   estate   mortgages  and  other  property. 

Cited  in  Savings  &  Loan  Soc.  v.  Multnomah  County,  169  U.  S.  428,  42  L.  ed. 
805,  18  Sup.  Ct.  Rep.  392,  holding  that  mortgage  interest  may  be  taxed  as  real 
estate,  though  held  by  nonresident;  Standard  Life  &  Acci.  Ins.  Co.  v.  Board  of  As- 
sessors, 95  Mich.  467,  55  N.  W.  112,  holding  act  attempting  to  provide  that  banks 
and  insurance  companies  shall  not  have  deducted  from  assets  amount  of  real 
estate  mortgages  contravenes  right  to  uniformity  of  taxation;  Standard  Life  & 
Acci.  Ins.  Co.  v.  Board  of  Assessors,  91  Mich.  518,  52  N.  W.  17,  holding  that  value 
of  mortgages  assessed  as  real  estate  must  be  deducted  from  taxable  net  assets  of 
insurance  companies;  Latham  v.  Board  of  Assessors.  91  Mich.  513,  52  N.  W.  15, 
holding  that  assessors  must  assess  to  banks  the  mortgage  interests  they  hold, 
and  deduct  value  from  value  of  capital  stock;  Michigan  Sav.  Bank  v.  Detroit,  107 
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Mich.  248,  65  X.  W.  101,  holding  bank  should  have  appealed  for  review  of  illegal 
assessment  as  provided  by  law.  to  entitle  it  to  recover  taxes  paid  under  protest; 
Re  Merriam  (Bradley  v.  Merriam)  147  Mich.  632,  9  L.R.A.  (N.S.)  1106.  118  Am. 
St.  Rep.  561,  111  N.  W.  196,  11  A.  &  E.  Ann.  Cas.  119,  holding  a  note  secured  by  a 
mortgage  subject  to  transfer  tax  of  state  where  land  is  situated;  Chicago  &  N.  W. 
R.  Co.  v.  State,  128  Wis.  647,  108  N.  W.  557.  on  difference  between  an  indebtedness 
secured  by  mortgage  on  real  property  another  indebtedness,  for  purpose  of 
taxation;  Stumpf  v.  Storz,  156  Mich.  234,  23  L.R.A.  (N.S.)  158,  130  Am.  St.  Rep. 
521,  120  N.  W.  618,  holding  the  taxation  of  mortgages  and  also  the  real  estate 
covered  by  the  mortgage  to  be  valid;  Teagan  Transp.  Co.  v.  Board  of  Assessors, 
139  Mich.  11,  69  L.R.A.  445,  111  Am.  St.  Rep.  391,  102  N.  W.  273,  holding  uncon- 
stitutional for  lack  of  uniformity  a  statute  exempting  from  taxation  the  property 
of  corporations  engaged  in  maritime  commerce. 

Cited  in  footnotes  to  San  Gabriel  Valley  Land  &  Water  Co.  v.  Witmer  Bros.  Co. 
18  L.  R.  A.  465,  which  holds  mortgage's  duty  to  pay  tax  not  discharged  by  assign- 
ment before  tax  levied;  Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sus- 
tains right  of  state  to  tax  nonresident  mortgagee's  interest  in  land  within  state; 
Ful lor  v.  Kane,  34  L.  R.  A.  308,  which  holds  stipulation  for  mortgagor  paying  all 
taxes  does  not  bind  him  to  pay  taxes  required  of  mortgagee  by  subsequent  stat- 
ute; Holland  v.  Silver  Bow  County,  27  L.  R.  A.  797,  which  holds  not  subject  to 
taxation,  real  estate  mortgage  owned  by  nonresident;  Liverpool  &  L.  &  G.  Ins.  Co. 
v.  Board  of  Assessors,  16  L.  R.  A.  56,  which  holds  nonresident  not  taxable  for  debt 
due  from  resident ;  Buck  v.  Miller.  37  L.  R.  A.  384,  which  holds  money  and  securi- 
ties retained  in  state  in  business  of  buying  and  selling  property  taxable  there 
though  owner  domiciled  elsewhere;  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  wThic!i 
holds  void,  statute  for  taxation  of  personal  judgments  with  specified  exceptions; 
Kingsley  v.  Merrill,  67  L.R.A.  200,  which  holds  taxation  of  solvent  credits  not 
double  taxation,  though  tax  is  also  levied  on  debtor. 

Cited  in  note  (23  L.R.A.  (N.S.)  153)  on  taxation  of  mortgage  and  real  estate 
at  full  value  as  double  taxation. 

Distinguished  in  Holland  v.  Silver  Bow  County,  15  Mont.  462,  27  L.  R.  A.  798, 
39  Pac.  575,  holding  mortgages  and  other  securities  for  debt  held  by  nonresidents 
not  subject  to  taxation;  Adams  v.  Colonial  &  U.  S.  Mortg.  Co.  82 .Miss.  403,  100 
Am.  St.  Rep.  633,  34  So.  482,  holding  money  of  nonresidents  loaned  in  state  not 
taxable;  Adams  v.  Colonial  &  U.  S.  Mortg.  Co.  82  Miss.  403,  17  L.R.A. (N.S.) 
153,  100  Am.  St.  Rep.  633,  34  So.  482,  holding  statute  for  the  assessment  and 
taxation  of  money  loaned  applies  only  to  resident  lenders  of  money  such  as  have 
a  place  of  business  or  be  temporarily  located  in  this  state  or  whose  property  has 
a  situs  here. 
Necessary  formalities  for  valid  act. 

Cited  in  Colin  v.  Kingsley,  5  Idaho,  454,  38  L.  R.  A.  92,  49  Pac.  985,  dissenting 
opinion),  majority  holding  journals  of  both  houses  must  show  affirmatively  that 
constitutional  provisions  regarding  passage  of  bills  complied  with;  Norman  v. 
Kentucky  Bd.  of  Managers,  93  Ky.  576,  18  L.  R.  A.  566,  20  S.  W.  901  (dissenting 
opinion),  majority  holding  bill  cannot  become  law  unless  two  fifths  of  all  mem- 
bers of  legislature  vote  for  it,  vote  taken  by  yeas  ami  nays  and  entered  in  jour- 
nal; New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  69,  47  S.  E.  411,  hold-, 
ing  journals  of  assembly  conclusive  evidence  of  passage  of  law;  Wade  v.  Atlantic 
Lumber  Co.  51  Fla.  640,  41  So.  75,  holding  parol  evidence  not  admissible  to  dis- 
put  showing  of  legislative  journal. 

Cited  in  note  (23  L.  R.  A.  342)   on  conclusiveness  of  enrolled  bill. 
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•raxes  as  an  element  of  nsury. 

Distinguished  in  Green  v.  Grant,  134  Mich.  465,  96  N.  W.  583,  holding  an  agree- 
ment to  pay  tax  assessed  upon  mortgage  as  a  personal  tax  must  be  included  as 
interest  on  loan  secured  in  determining  usury. 

16  L.  R.  A.  81,  LATAH  COUNTY  v.  PETERSON,  3  Idaho,  398,  29  Pac.  1089. 
Public   ways  and  rights  of  way. 

Cited  in  Towns  v.  Klamath  County,  33  Or.  232,  53  Pac.  604,  holding  act  provid- 
ing for  open  public  way  to  be  laid  out,  paid  for,  and  kept  in  repair  by  petitioner 
as  public  road,  valid;  Towns  v.  Klamath  County,  33  Or.  232,  53  Pac.  604,  uphold- 
ing statute  authorizing  taking  of  property  for  public  roads,  upon  petition; 
Chesapeake  Stone  Co.  v.  Moreland,  126  Ky.  664,  16  L.R.A. (N.S.)  481,  104  S.  W. 
762,  allowing  the  condemnation  of  land  for  a  private  tramway ;  Westport  Stone 
Co.  v.  Thomas,  175  Ind.  324,  35  L.R.A. (N.S.)  651,  94  N.  E.  406,  holding  that 
lateral  railroad  to  stone  quarry,  which,  under  statute,  will  be  subject  to  govern- 
mental control  and  open  to  anyone  wishing  to  use  it,  is  a  public  use,  although 
number  requring  its  use  be  small;  Baillie  v.  Larson,  138  Fed.  180,  on  right  of 
owner  of  land  to  force  a  private  outlet  from  his  land;  Latah  County  v.  Has- 
further,  12  Idaho,  804,  88  Pac.  433,  holding  under  statute  that  by-roads  might 
be  opened  for  convenience  of  one  or  more  residents  of  road  district. 

Cited  in  footnotes  to  Bradley  v.  Pharr,  19  L.  R.  A.  647,  which  denies  power  to 
construct  private  railroad  on  public  road;  Bell  v.  Lamborn,  20  L.  R.  A.  241,  which 
authorizes  taking  by  eminent  domain  of  right  of  way  to  carry  water  to  electric 
light  plant;  Wisconsin  Water  Co.  v.  Winans,  20  L.  R.  A.  662,  which  denies  water- 
supply  company's  right  to  condemn  land  for  pipe  line;  Ex  parte  Bacot,  16  L.  R.  A. 
586.  which  authorizes  condemnation  of  right  of  way  to  connect  manufacturing  es- 
tablishment with  railroad;  Paxton  &  H.  Irrigating  Canal  &  Land  Co.  v.  Farmers' 
&  M.  Irrig.  &  Land  Co.  29  L.  R.  A.  853,  which  holds  condemnation  of  land  for  ir- 
rigating ditches  to  be  "for"  public  purpose;  Welton  v.  Dickson,  22  L.  R.  A.  496, 
which  denies  right  to  condemn  land  for  private  road  from  land  cut  off  from  pub- 
lic highway;  Clark  v.  Mitchell  County  Comrs.  66  L.R.A.  965,  which  upholds  stat- 
ute permitting  condemnation  of  private  property  for  establishing  private  road  or 
highway;  Arnsperger  v.  Crawford,  70  L.R.A.  497,  which  holds  acquisition  of  mere 
private  way  to  connect  private  estate  with  public  highway  not  a  purpose  for 
which  right  of  eminent  domain  may  be  delegated. 

Cited  in  notes  (35  L.R.A. (N.S.)  650)  on  constitutionality  of  statute  conferring 
eminent  domain  on  private  person  or  corporation  or  other  than  railroad  for  spur 
or  lateral  track;  (22  L.R.A. (N.S.)  28,  99,  103,  110)  on  judicial  power  over 
eminent  domain. 

16  L.  R.  A.  85,  UNION  STOVE  &  MACH.  WORKS  v.  CASWELL,  48  Kan.  689, 

29  Pac.  1072. 

Second  appeal  in  50  Kan.  789,  32  Pac.  362. 
Principal    debtor   as   surety. 

Cited  in  Hall  v.  Johnston,  6  Tex.  Civ.  App.  114,  24  S.  W.  861,  holding  exten- 
sion by  creditor  of  time  for  payment  of  indebtedness  due  from  firm  after  retire- 
ment of  partner  releases  him;  Miller  v.  Kennedy,  12  S.  D.  482,  81  N.  W.  906,  hold- 
ing agreement  by  mortgagee  with  purchaser,  against  objection  of  mortgagor,  to 
extend  time  of  payment  of  mortgage  assumed  by  purchaser  discharges  mortgagor ; 
Mulvane  v.  Sedgley,  63  Kan.  112,  55  L.  R.  A.  555,  footnote  p.  552,  64  Pac.  1038, 
holding  action  on  notes  and  to  foreclose  mortgage  security  barred  when  action 
against  purchaser  assuming  mortgage  barred  by  limitation;  Bowling  v.  Garrett, 
49  Kan.  520,  33  Am.  St.  Rep.  377,  31  Pac.  135,  holding  purchaser  of  real  estate 
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assuming  mortgage  indebtedness  becomes  principal  debtor  and  mortgagor,  surety; 
Lang  v.  Patton,  43  Tex.  Civ.  App.  10,  93  S.  W.  519;  Iowa  Loan  &  T.  Co.  v. 
Schnose,  19  S.  D.  258,  103  N.  W.  22,  9  A.  &  E.  Ann.  Cas.  255,— holding  where 
grantee  assumed  to  pay  mortgage  that  an  extension  of  time,  to  grantee  releases 
original  mortgagor;  Hoffman  v.  Habighorst,  49  Or.  397,  91  Pac.  20,  holding 
relation  of  creditor  and  debtor  to  exist  where  promise  is  made  to  surety  and 
thereafter  to  creditor  and  then  acted  on  by  creditor;  McKittrick  Dry  Goods  Co.  v. 
Goodman,  55  Fla.  369,  45  So.  995,  holding  that  a  collateral  obligation  of  one 
party  to  pay  debt  of  another  may  be  enforced  without  effecting  a  discharge  of 
original  obligor;  Fisher  v.  Spillman,  85  Kan.  553,  118  Pac.  65,  holding  that 
where  purchaser  agrees  with  vendor  to  pay  creditor  of  vendor  such  indebtedness, 
creditor  by  accepting  arrangement  becomes  creditor  of  such  purchaser,  and 
original  debtor  becomes  surety. 

Cited  in  note  (4  L.R.A.  (N.S.)  666)  on  effect  upon  mortgagor's  obligation  of 
modification  between  mortgagee  and  subsequent  grantee. 

16  L.  R.  A.  90,  CENTRAL  TRUST  CO.  v.  MARIETTA  &  N.  G.  R.  CO.  51  Fed.  15. 
"When   receiver  bound   by   previous   agreements. 

Cited  in  United  States  v.  De  Coursey,  82  Fed.  304,  holding  receiver,  not  party 
to  tariff  agreement  in  which  railroad  had  entered,  not  criminally  liable  for  failure 
to  follow  it;  Commercial  Pub.  Co.  v.  Beckwith,  167  N.  Y.  336,  60  N.  E.  642,  hold- 
ing that  receiver  of  publishing  company  who  adopts  its  contracts  incurs  its  obli- 
gations; Wightman  v.  Evanston  Yaryan  Co.  217  111.  381,  108  Am.  St.  Rep.  258, 
75  N.  E.  502,  3  Ann.  Cas.  1089, — on  the  inability  of  court  to  compel  receiver  of 
a  railroad  to  carry  out  a  rate  contract. 

Cited  in  footnote  to  Bell  v.  American  Protective  League,  28  L.  R.  A.  452,  \vhich 
denies  receiver's  liability  on  covenants  of  lease  as  assignee  of  term. 

16  L.  R.  A.  91,  RICHMOND  &  D.  R.  CO.  v.  SCOTT,  88  Va.  958,  14  S.  E.  763. 
Negligence  of  passenger. 

Cited  in  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  170,  59  L.  R.  A. 

122,  42  S.  E.  405,  holding  negligent  act  of  mail  car  employee,  while  passing  let- 
ters out  under  grab  on  side  of  car,  proximate  cause  of  resulting  injury  to  hand; 
Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  86  Minn.  228,  57  L.  R.  A.  641,  91  Am.  St. 
Rep.  345,  90  N.  W.  360,  holding  one  thrusting  his  head  beyond  line  of  moving  car, 
whereby  his  head  comes  in  contact  with  post,  negligent. 

Cited  in  footnotes,  to  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  24  L.  R.  A.  50, 
which  holds  that  negligence  in  protruding  arm  from  car  window  will  not  prevent 
recovery  for  injury  if  danger  known  to  carrier;  Benedict  v.  Minneapolis  &  St.  L. 
R.  Co.  57  L.  R.  A.  639,  which  holds  exposure  of  body  beyond  side  of  moving  train, 
by  passenger  on  platform,  negligence;  Clark  v.  Louisville  &  N.  R.  Co.  36  L.  R.  A. 

123,  which  holds  slight  projection  of  elbow  from  car  window  while  passing  through 
tunnel,  negligence. 

Cited  in  note   (116  Am.  St.  Rep.  721)   on  negligence  of  passenger  in  projecting 
a  member  of  body  out  of  car  window. 
Negligence   of  carrier. 

Cited  in  footnotes  to  Kird  v.  New  Orleans  &  N.  W.  R.  Co.  60  L.  R.  A.  727, 
which  holds  construction  of  freight  platform  so  near  track  that  passenger's  elbow, 
protruding  slightly,  comes  in  contact,  gross  negligence;  Elliott  v.  Newport  Street 
R,  Co.  23  L.  R.  A.  208,  which  holds  passenger  permitted  to  ride  on  footboard  not 
bound  to  anticipate  danger  from  trolley  poles. 
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16  L.  R.  A.  94,  EDGERTON  v.  EDGERTON,  12  Mont.  122,  33  Am.  St.  Rep.  557, 

29  Pac.  966. 
Collateral  attack  on  judgments. 

Followed  in  State  ex  rel.  Giroux  v.  Giroux,  19  Mont.  158,  47  Pac.  798,  holding 
decree  of  divorce  by  another  state  voidable  only. 

Cited  in  Johnson  v.  Puritan  Min.  Co.  19  Mont.  47,  47  Pac.  337,  denying  right 
to  make  collateral  attack  on  judgment;  Haupt  v.  Simington,  27  Mont.  485,  94  Am. 
St.  Rep.  839,  71  Pac.  672,  holding  that  judgment  valid  on  its  face  cannot  be  at- 
tacked collaterally,  although  it  may  be  void  for  want  of  service  of  summons. 

Cited  in  note  (11  Eng.  Rul.  Cas.  235)   on  parol  evidence  to  contradict  written 
instrument. 
Husband's  liability  for  wife's  support. 

Cited  in  Baier  v.  Baier,  91  Minn.  170,  97  N.  W.  671,  holding  that  a  wife  who 
is  living  separate  from  her  husband  for  a  cause  justifying  her  in  so  doing  may 
maintain  an  equitable  action  against  him  for  an  allowance  for  her  separate 
support. 

Cited  in  footnote  to  Kirk  v.  Chinstrand,  56  L.  R.  A.  333,  which  holds  husband 
refusing  to  permit  wife  to  live  with  him  liable  for  her  support  where  she  chooses 
to  live. 

Cited  in  notes   (38  L.R.A.  (N.S.)   955,  958)   on  power,  in  absence  of  statute,  to 
decree  alimony  or  maintenance,   independently  of   proceedings  for  divorce;    (77 
Am.  St.  Rep.  232)    on  wife's  right  to  maintain  separate  suit  for  maintenance 
independent  of  suit  for  divorce. 
Appeal   from   orders   for  payment   of  alimony. 

Cited  in  Lesh  v.  Lesh,  21  App.  D.  C.  485,  holding  order  for  payment  of  alimony 
pcndente  lite  appealable. 

16  L.  R.  A.  103,  SPARROW  v.  POND,  49  Minn.  412,  32  Am.  St.  Rep.  571,  52  N. 

W.  36. 
Levy  on,  and  sale  of,  crops. 

Cited  in  notes  (23  L.  R.  A.  258,  259)  on  crops  as  personal  property  for  purpose 
of  levy  and  sale;   (23  L.  R.  A. '452,  477)  on  sale  or  mortgage  of  future  crops. 
Products  belonging-  to   land. 

Cited  in  Kirkeby  v.  Erickson,  90  Minn.  300,  101  Am.  St.  Rep.  411,  96  X.  W. 
705,  holding  wild  grass  part  of  realty;  Simmons  v.  Williford,  60  Fla.  361,  53  So. 
452,  Ann.  Cas.  1912  C,  735,  to  the  point  that  fruit  growing  on  trees  are  parts  of 
realty  and  cannot  be  levied  upon  under  execution. 

Cited  in  footnote  to  Cannon  v.  Mathews,  69  L.R.A.  827,  which  holds  that 
replevin  lies  for  growing  strawberry  plants. 

Cited -in  note  (131  Am.  St.  Rep.  618)  on  passing  of  crops  by  deed,  devise,  or 
descent  of  lands. 

Distinguished  in  Simanek  v.  Nemetz,  120  Wis.  48,  97  X.  W.  508,  holding  crops, 
such  as  vegetables,  which  require  to  be  planted  or  sown  annually  are  no  part  of 
the  realty,  and  a  sale  of  such  growing  crops  operates  to  sever  it  from  the  realty. 

16  L.  R,  A.  106,  HERR  v.  LEBANON,  149  Pa.  222,  34  Am.  St.  Rep.  603,  24  Atl. 

207. 
Proximate  canse  of  injury. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  400,  58  L.  R.  A.  404,  69  Pac. 
338,  holding  severe  gale  proximate  cause  of  grain  doors  being  blown  onto  tracks, 
which  resulted  in  derailment  of  engine,  and  injury;  Storey  v.  Now  York,  29  App. 
Div.  321,  51  N.  Y.  Supp.  580,  holding  mound  in  street,  caused  by  excavation  of  dirt, 
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obstructing  view  of  child  and  driver  of  cart  approaching,  not  proximate  cause  of 
death  of  child,  run  over  by  cart;  Habecker  v.  Lancaster  T\vp.  16  Lane.  L.  Rev.  180, 
9  Pa.  Super.  Ct.  556,  44  W.  N.  C.  53,  holding  breaking  of  hold-back  strap  proxi- 
mate cause  of  horse  veering  to  one  side  into  unguarded  quarry  hole;  Cage  v. 
Franklin  Twp.  11  Pa.  Super.  Ct.  538,  holding  township  not  liable  for  injury  caused 
by  horse  balking  and  backing  70  feet,  over  unguarded  wing  wall  of  bridge ;  Closser 
v.  Washington  Twp.  11  Pa.  Super.  Ct.  126,  holding  that  jury's  finding  that  proxi- 
mate cause  of  horse  backing  over  embankment  was  narrowness  of  way  and  absence 
of  guard  rails  justified  recovery;  Dixon  v.  Butler  Twp.  4  Pa.  Super.  Ct.  340,  40  W. 
N.  C.  212,  holding  township  not  liable  for  death  caused  by  frightened  horses,  owing 
to  absence  of  rail  between  highway  and  railway  track;  Swanson  v.  Crandall,  2  Pa. 
Super.  Ct.  89,  39  W.  N.  C.  26,  holding  keeping  of  revolver  in  drawer,  where  child 
found  and  discharged  it,  not  proximate  cause  of  resulting  injury;  Boone  v.  East 
Norwegian  Twp.  192  Pa.  209,  44  W.  N.  C.  285,  43  Atl.  1025,  holding  absence  of 
guard  rail  at  side  of  road  proximate  cause  of  accident,  where  horse  kicked  over  shaft 
and  went  down  embankment;  Card  v.  Columbia  Twp.  191  Pa.  270,  43  Atl.  217,  hold- 
ing township  not  liable  where  accident  occurred  by  traces  dropping  from  whiffletree, 
causing  horses  to  run  away  and  throw  vehicle  over  unguarded  bank;  Schaeffer 
v.  Jackson  Twp.  150  Pa.  150,  18  L.  R.  A.  103,  30  Am.  St.  Rep.  792,  24  Atl.  629, 
holding  defect  in  highway  not  proximate  cause  of  injury  to  traveler  thrown  from 
buggy j  where  buggy  wrecked  by  running  horse  before  defect  reached;  Conner  v. 
Fleer,  28  Pa.  Co.  Ct.  503,  holding  bars  on  windows,  preventing  one  from  escaping 
after  discovery  of  danger,  not  proximate  cause  of  injury  by  explosion;  Pautz  v. 
Plankinton  Packing  Co.  118  Wis.  51,  94  N.  W.  654,  holding  defective  wooden 
wheel,  causing  iron  wheel  to  break,  proximate  cause  of  injury  resulting  there- 
from; Wadesz  v.  Peoples  Bros.  30  Pa.  Co.  Ct.  21,  13  Pa.  Dist.  R.  335,  holding 
that  two  distinct  causes  unrelated  in  their  operation  cannot  be  concurring; 
Burnite  v.  Redstone  Twp.  37  Pa.  Co.  Ct  455,  58  Pittsb.  L.  J.  51,  to  the  point 
that  if  two  distinct  causes  are  operating  at  same  time  to  produce  given  result, 
which  might  have  been  produced  by  either,  they  are  concurrent  causes;  Bowden 
v.  Derby,  99  Me.  212,  58  Atl.  993,  holding  where  two  causes  operate  at  the  same 
time  to  produce  a  result  which  might  be  produced  by  either,  each  is  the  proxi- 
mate cause;  Hoffman  v.  Delaware,  L.  &  W.  R.  Co.  11  North.  Co.  Rep.  101,  to 
the  point  it  is  only  when  causes  are  successive  and  unrelated  that  one  must  be 
taken  as  proximate  and  other  remote;  Conner  v.  Fleer,  12  Pa.  Dist.  R.  300, 
holding  bars  on  window  not  proximate  cause  of  an  injury  which  an  employee 
could  have  escaped  by  having  jumped  out  through  window;  Rhine  v.  Phila- 
delphia, 24  Pa.  Super.  Ct.  567,  holding  where  one  was  pushed  from  walk  by  im- 
pact of  a  slipping  girl  behind  him  that  lack  of  a  guard  rail  was  not  proximate 
cause;  Curry  v.  Luzerne,  24  Pa.  Super.  Ct.  519,  holding  where  a  horse  became 
frightened  on  a  narrow  road  and  shied  over  an  unguarded  embankment  which 
should  have  been  guarded  that  the  lack  of  a  guard  was  proximate  cause  of  in- 
juries resulting;  Nichols  v.  Pittsfield  Twp.  209  Pa.  243,  58  Atl.  283,  holding 
municipality  not  liable  where  horse  became  frightened  and  ran  over  an  un- 
guarded embankment;  Russell  v.  Westmoreland  County,  26  Pa.  Super.  Ct. 
430,  holding  that  street  is  to  be  provided  only  for  such  things  as  ordinarily  exist 
or  such  as  may  be  reasonably  expected  to  occur;  St.  Louis  &  S.  F.  R.  Co.  v. 
Justice,  80  Kan.  20,  101  Pac.  469,  holding  where  one  is  hurt  by  reason  of  icy 
condition  of  ground  near  track  over  which  railroad  had  no  control  that  railroad 
company  is  not  liable;  Merrill  v.  Los  Angeles  Gas  &  Electric  Co.  158  Cal.  506, 
31  L.R.A. (N.S.)  563,  139  Am.  St.  Rep.  134,  111  Pac.  534,  holding  that  gas  com- 
pany is  liable  to  person  injured  by  explosion  of  gas  leaking  in  restaurant  even 
though  gas  was  exploded  by  failure  of  restauranter  to  extinguish  fire  in  build- 
L.R.A.  Au.  Vol.  III.— 2. 
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ing;  Goldstein  v.  East  Fallonfield  Twp.  43  Pa.  Super.  Ct.  166,  holding  that 
question  of  negligence  of  town  is  for  jury  where  horse  takes  fright  at  piece  of 
tin  roof  lying  near  roadbed  and  backs  over  unguarded  precipice. 

Cited  in  notes  (36  Am.  St.  Rep.  836)  on  proximate  and  remote  cause;  (8 
L.R.A.  (N.S.)  87)  on  liability  of  municipality  for  injury  to  person  or  property 
of  one  whose  horse  is  frightened  without  fault  of  either  upon  defective  highway; 
{18  L.R.A. (N.S.)  1145)  on  what  injuries  may  be  deemed  proximately  caused 
by  absence  of  guard  rail  in  highway;  (20  L.R.A. (N.S.)  542,  744)  on  liability 
of  municipality  for  defects  or  obstructions  in  streets;  (103  Am.  St.  Rep.  293) 
on  municipal  liability  to  persons  injured  by  defects  in,  or  want  of  repair  of 
streets. 

Distinguished  in  Yoders  v.  Amwell  Twp.  172  Pa.  456,  37  W.  N.  C.  513,  51  Am. 
St.  Rep.  750,  33  Atl.  1017,  holding  township  not  relieved  for  failure  to  put  guard 
rails  on  bridge,  off  which  horse  backed  vehicle,  because  such  accident  could  not 
have  been  foreseen. 
Contributory  negligence. 

Cited  in  Kitchen  v.  Union  Twp.  171  Pa.  157,  33  Atl.  76,  holding  township  not 
relieved  from  responsibility  by  reason  of  any  concurring  negligence  of  injured, 
when  accident  caused  by  frightened  horse  dashing  over  unguarded  bank;  Thayne 
v.  Scranton  Traction  Co.  8  Pa.  Super.  Ct.  455  (dissenting  opinion),  majority  hold- 
ing presence  of  passenger  on  rear  platform  contributed  to  accident  by  which  he 
was  injured. 

16  L.  R.  A.  108,  LANGENBERG  v.  DECKER,  131  Ind.  471,  31  N.  E.  190. 
Limit   of  legislative,  executive,  and  judicial  powers. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  658,  33  N.  E. 
432,  and  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  547,  18  L.  R.  A. 
743,  33  N.  E.  421,  denying  judicial  powers  to  state  board  of  tax  commissioners; 
Re  Sims,  54  Kan.  6,  25  L.  R.  A.  112,  footnote  p.  110,  45  Am.  St.  Rep.  261,  37  Pac. 
135,  declaring  invalid,  statute  conferring  on  county  attorney  power  to  imprison 
for  contempt;  Ellis  v.  Steuben  County,  153  Ind.  92,  54  N.  E.  382,  upholding,  as 
not  imposing  judicial  power,  statute  requiring  county  surveyor  to  inspect  and  ac- 
cept drains;  Purnell  v.  Mann,  105  Ky.  116,  50  S.  W.  264,  sustaining  validity  of 
act  providing  for  election  of  county  commissioners  by  state  board  of  three  mem- 
bers; Vigo  County  v.  Stout,  136  Ind.  59,  22  L.  R.  A.  401,  35  N.  E.  683,  holding 
that  court  can,  by  order,  regulate  running  of  elevator  in  courthouse,  and  that 
county  officials  cannot  discontinue  its  use;  Re  Huron,  58  Kan.  157,  36  L.  R.  A.  824, 
62  Am.  St.  Rep.  614,  48  Pac.  574  (dissenting  opinion),  majority  holding  statute 
conferring  on  notary  public  power  to  commit  witness  for  contempt,  invalid;  People 
ex  rel.  MacDonald  v.  Leubischer,  34  App.  Div.  593,  54  N.  Y.  Supp.  869  ( concurring 
opinion)  holding  commissioner  appointed  by  another  state  to  take  deposition  has 
no  power  to  commit  witness  for  contempt;  Pratt  v.  Breckenridge,  112  Ky.  11,  65 
S.  W.  136,  holding  act,  so  far  as  providing  for  appointment  of  election  commission- 
ers by  legislature,  invalid. 

Cited  in  footnotes  to  People  ex  rel.  Kern  v.  Chase,  36  L.  R.  A.  105,  which  holds 
Torrens  law  unconstitutional  as  attempt  to  delegate  judicial  power  to  registrar  of 
titles ;  Re  Clark,  28  L.  R.  A.  242,  which  upholds  right  to  summarily  enforce  answer 
by  imprisoning  witness;  State  ex  rel.  Ellis  v.  Thorne,  55  L.  R.  A.  956,  which  sus- 
tains statute  for  appointing  commissioners  by  circuit  judge  to  review  and  correct 
apportionment  of  state  and  county  taxes. 

Cited  in  note  (117  Am.  St.  Rep.  958)  on  courts,  tribunals  and  persons 
authorized  to  punish  contempts. 
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Distinguished  in  Indianapolis  v.  State,  172  Ind.  476,  82  X.  E.  687,  holding 
•constitutional  a  statute  requiring  judges  to  appoint  appraisers  to  assess  benefits 
.and  damages  in  street  improvement  proceedings. 

16  L.  R.  A.  115,  FRANK  v.  FRAYLOR,  130  Ind.  145,  29  N.  E.  486. 
^Surety's   right   of   subrogation   and   contribution. 

Cited  in  Zimmerman  v.  Gaumer,  152  Ind.  563,  53  N.  E.  829,  holding  that  one 
defendant,  assignee  of  judgment  he  has  paid,  cannot  have  execution  until  it  is 
judicially  settled  that  he  is  so  entitled  as  against  other  defendants;  Peirce  v. 
Garrett,  65  111.  App.  687,  holding  that  surety  who  has  paid  mortgage  can  assign 
his  right  of  subrogation  to  third  party;  Ogleby  v.  Todd,  166  Ind.  256,  76  X.  E. 
238,  holding  an  assignment  of  a  judgment  to  surety  made  on  margin  of  judg- 
ment record,  notice  of  rights  of  surety. 

Cited  in  footnotes  to  Merchants'  Xat.  Bank  v.  Great  Falls  Opera  House  Co.  45 
L.  R.  A.  285,  which  authorizes  surety  to  take  assignment  of  judgment  paid  by 
him  as  basis  for  contribution  from  cosureties ;  Pace  v.  Pace,  44  L.  R.  A.  459,  which 
sustains  right  of  surety  paying  obligation,  to  receive  dividend  on  entire  debt 
from  cosurety's  insolvent  estate. 

Cited  in  notes  (99  Am.  St.  Rep.  511)  on  right  of  subrogation;  (68  L.R.A. 
514)  on  extinction  of  judgments  against  principals  by  sureties'  payment.  ' 

16  L.  R.  A.  119,  SAXBORX  v.  DETROIT,  B.  C.  &  A.  R.  CO.  91  Mich.  538,  52  N. 

W.  153. 

Report  of  second  appeal  in  99  Mich.  2,  57  N.  W.  1047. 
A  fivli«»'iit-e   in   not   giving  signals  at   crossings. 

Cited  in  Philadelphia  &  B.  C.  R.  Co.  v.  Holden,  93  Md.  423,  49  Atl.  625,  holding 
failure  to  blow  whistle  at  station  2,000  feet  from  private  crossing  not  negligence 
as  to  one  using  crossing;  Lonergan  v.  Illinois  C.  R.  Co.  87  Iowa,  762,  17  L.  R.  A. 
258.  53  X.  W.  236,  holding  railroad  negligent  in  running  train  past  team  unload- 
ing on  railway  land,  without  ringing  bell  at  crossing  near  by;  Lau  v.  Lake  Shore 
&  M.  S.  R.  Co.  120  Mich.  125,  79  N.  W.  13  (dissenting  opinion),  majority  holding 
bicyclist  guilty  of  contributory  negligence  in  not  dismounting  to  look  and  listen 
when  view  obstructed,  instead  of  assuming  signals  would  be  given;  Lepard  v. 
Michigan  C.  R.  Co.  166  Mich.  383,  40  L.R.A.(X.S.)  1110,  130  X.  W.  668,  hold- 
ing section  men  not  entitled  to  benefit  of  statute  requiring  crossing  signals, 
although  under  statute  company  is  liable  in  damages  for  failure  to  give  signal. 

Cited  in  footnotes  to  Vandewater  v.  Xew  York  &  X.  E.  R.  Co.  18  L.  R.  A.  772, 
which  holds  that  engineer's  failure  to  give  statutory  signals  at  crossing  will  not 
render  company  liable  per  se:  Butcher  v.  West  Virginia  &  P.  R.  Co.  18  L.  R.  A. 
519,  which  holds  company  not  liable  for  failure  to  give  crossing  signal  unless  in- 
jury proximate  result;  Czech  v.  Great  Xorthern  R.  Co.  38  L.  R.  A.  302,  which 
holds  company  liable  for  failure  to  give  signals  at  particularly  dangerous  farm 
crossings,  when  required  in  exercise  of  reasonable  care;  Wragge  v.  South  Caro- 
lina &  G.  R.  Co.  33  L.  R.  A.  191,  which  holds  company  liable  for  failure  to  give 
crossing  signal,  contributing  to  collision;  Lillstrom  v.  Xorthern  P.  R.  Co.  20  L. 
R.  A.  587,  which  holds,  as  highway  crossing  railroad,  road  openly  used  and  recog- 
nized as  such;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  17  L.  R.  A.  539,  which  holds 
railroad  company  continuing  farm  crossing  required  to  use  care  to  make  it  safe; 
Louisville  &  X.  R.  Co.  v.  Bodine,  56  L.  R.  A.  506,  which  requires  signals  for  pecu- 
liarly dangerous  special  train  at  private  crossing  used  by  public;  Reynolds  v. 
Great  Xorthern  R.  Co.  29  L.  R.  A.  695,  which  denies  duty  to  signal  train's  ap- 
proach at  private  crossing  as  to  one  driving  on  highway  parallel  with  track. 
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Cited  in  note  (17  L.  R.  A.  254,  255)  as  to  whose  benefit  signals  by  approaching 
trains  are  required  by  statute  at  railway  crossings. 

Distinguished  in  Everett  v.  Great  Northern  R.  Co.  100  Minn.  325,  9  L.R.A. 
(X.S.)  711,  111  N.  W.  281,  10  A.  &  E.  Ann.  Cas.  294,  holding  statutory  require- 
ment of  railway  company  to  signal  at  crossings  not  to  apply  in  benefit  of  one 
driving  on  road  parallel  to  railroad;  Heise  v.  Chicago.  Great  Western  R.  Co. 
141  Iowa,  95,  119  X.  W.  371  (dissenting  opinion),  on  duty  of  railroad  to  give 
signal  on  approaching  crossing. 
Admissibilitj  of  evidence. 

Cited  in  Sanborn  v.  Detroit,  B.  C.  &  A.  R.  Co.  99  Mich.  2,  57  X.  W.  1047,  holding 
evidence  that  immediately  after  accident  it  was  talked  over  by  witnesses  that 
statutory  signal  not  given,  properly  rejected. 

16  L.  R.  A.  130,  STATE  v.  CUTSHALL,  110  N.  C.  538,  15  S.  E.  261. 
Jurisdiction  of  crime. 

Cited  in  State  v.  Buchanan,  130  N.  C.  662.  41  S.  E.  107.  holding  prisoner  en- 
titled to  show  crime  charged  was  committed  in  another  state  by  evidence  of 
prosecution  tending  to  establish  such  defense;  State  v.  Hall,  114  X.  C.  912.  23  L. 
R.  A.  59,  41  Am.  St.  Rep.  822,  19  S.  E.  602,  holding  that  one  shooting  across  bor- 
der and  killing  person  in  another  state  cannot  be  convicted  of  murder  in  state 
from  which  shot  fired;  State  v.  Hall,  115  X.  C.  817,  28  L.  R.  A.  292,  44  Am.  St. 
Rep.  501,  20  S.  E.  729.  holding  that  one  shooting  across  border  and  killing  person 
in  another  state  cannot  be  extradited  as  fugitive  from  justice  from  state  where 
shot  fired  to  state  where  murder  committed;  Watson's  Petition,  19  R,  I.  345,  33 
Atl.  873,  holding  that  bigamy  can  only  be  committed  in  county  and  state  where 
sf-cond  marriage  takes  place-.  State  v.  Ray,  151  X.  C.  712.  139  Am.  St.  Rep. 
1005,  66  S.  E.  204,  holding  under  statute  defining  bigamy  as  marriage  during 
life  of  spouse  state  courts  have  no  jurisdiction  of  bigamous  marriage  committed 
elsewhere  though  the  parties  return  and  cohabit  within  the  state. 

Cited  in  note  (28  L.  R.  A.  60)  on  locality  of  crime  committed  by  shooting  or 
striking  across  state  boundary. 

Distinguished  in  State  v.  Caldwell,  115  N.  C.  803,  20  S.  E.  523.  holding  act 
valid  which  provides  for  punishment  in  county  where  death  happens  as  result  of 
violence  inflicted,  or  poison  administered,  without  state:  State  v.  Long.  143 
X.  C.  672.  57  S.  E.  349,  holding  bigamy  under  statute  where  man  having  lawful 
wife  marries  in  another  state  and  lives  with  second  wife  in  this  state. 
When  person  entitled  to  office. 

Cited  in  State  ex  rel.  Greene  v.  Owen.  125  X.  C.  215.  34  S.  E.  424,  holding 
elected  member  of  board  of  education  entitled  to  office  until  expiration  of  term, 
notwithstanding  amendments  changing  board;  Walser  ex  rel.  Wilson  v.  Jordan.  124 
X.  C.  709.  33  S.  E.  139,  holding  clerk  of  court  elected  for  term  not  expired  entitled 
to  hold  his  office  as  property  under  law  of  land,  notwithstanding  amendments  abol- 
ishing office. 

16  L.  R.  A.  136,  PALMERI  v.  MANHATTAN  R.  CO.  133  X.  Y.  261,  28  Am.  St. 

Rep.  632,  30  X.  E.  1001. 
Liability   of   principal    for   torts   of   agents. 

Cited  in  Flora  v.  Russell,  138  Ind.  161,  37  X.  E.  593,  holding  that  acts  of  rail- 
road's agents  in  obtaining  search  warrant  for  tobacco  which  defendant  accused  of 
taking  were  acts  of  principal;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  55  Kan. 
7-23.  29  L.  R.  A.  467,  footnote  p.  465,  41  Pac.  952,  holding  railroad  liable  for  false 
imprisonment  of  passengers,  caused  by  conductor  acting  in  line  of  authority: 
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Richberger  v.  American  Exp.  Co.  73  Miss.  169,  31  L.  R.  A.  301,  55  Am.  St.  Rep. 
522,  18  So.  922,  holding  express  company  liable  for  maltreatment  and  abuse  of 
customer  by  one  of  its  servants  immediately  after  delivery  to  him  of  receipt  for 
amount  of  overcharge;  West  Chicago  Street  R.  Co.  v.  Luleich,  85  111.  App.  652, 
holding  railway  liable  for  false  arrest  of  passenger  by  request  of  conductor,  for 
alleged  passing  of  counterfeit  money  for  fare;  Murray  v.  Lehigh  Valley  R.  Co.  66 
Conn.  519,  32  L.  R.  A.  539,  34  Atl.  506,  holding  railroad  liable  for  negligence  of 
servants  of  another  road  over  which  its  train  is  running  under  contract,  causing 
injury  to  passenger ;  Monnier  v.  New  York  C.  &  H.  R.  R.  Co.  70  App.  Div.  409,  75  X. 
Y.  Supp.  521,  holding  railroad  liable  for  ejection  from  train  of  passenger  who  re- 
fused to  pay  on  train  fare  to  his  station,  after  inability  to  purchase  ticket  at  station ; 
McLeod  v.  New  York,  C.  &  St.  L.  R.  Co.  72  App.  Div.  119,  76  N.  Y.  Supp.  347, 
holding  railroad  liable  for  false  arrest  of  passenger  accused  of  theft  by  one  of  its 
detectives  on  train;  Hart  v.  Metropolitan  Street  R.  Co.  65  App.  Div.  495,  72  N.  Y. 
Supp.  797.  holding  carrier  liable  for  injury  to  passenger  thrown  by  gripman  from 
front  platform  of  car  he  had  safely  boarded;  Nowack  v.  Metropolitan  Street  R. 
Co.  166  N.  Y.  440,  54  L.  R.  A.  595,  82  Am.  St.  Rep.  691,  60  N.  E.  32,  holding  evi- 
dence admissible  against  corporation  that  its  agent  attempted  to  bribe  witnesses, 
where  it  was  shown  he  was  engaged  to  "see  to  the  witnesses"  and  took  this  method 
to  get  evidence;  Craven  v.  Bloomingdale,  54  App.  Div.  269,  66  N.  Y.  Supp.  525, 
holding  master  liable  for  arrest  caused  by  his  driver,  of  one  in  whose  rightful  pos- 
session was  oven  which  driver  had  delivered;  Dupre  v.  Childs,  52  App.  Div.  309, 
65  N.  Y.  Supp.  179,  holding  restaurant  keeper  liable  for  arrest  by  its  manager  of 
guest  leaving  restaurant  without  being  served,  and  not  stopping  at  cashier's  desk 
in  accordance  with  rule;  Warren  v.  Dennett,  17  Misc.  90,  39  N.  Y.  Supp.  830, 
holding  restaurant  keeper  liable  for  false  imprisonment  of  guest,  arrested  and  held 
by  police  officer  at  request  of  manager;  Van  Siclen  v.  Jamaica  Electric  Light  Co. 
45  App.  Div.  4,  61  N.  Y.  Supp.  210,  holding  company  liable  for  trespass  of  its 
workmen  in  cutting  trees  to  string  wires  under  direction  of  its  manager;  Scott  v. 
New  York,  27  App.  Div,  245,  50  N.  Y.  Supp.  191,  holding  city  liable  for  agent's 
forcibly  taking  from  passing  boy,  satchel  mistakenly  supposed  to  be  one  of  those 
agent  was  engaged  in  removing  to  place  of  detention;  Miller  v.  King,  21  App. 
Div.  200,  47  N.  Y.  Supp.  534  (concurring  opinion),  majority  holding  company  not 
liable  for  expulsion  from  train  of  passenger  with  ticket  to  station  at  which  train 
did  not  stop;  O'Connell  v.  Samuel,  81  Hun,  360,  30  N.  Y.  Supp.  889,  holding  that 
agent  of  credit  house,  who  assaulted  woman  resisting  his  entrance  to  house  to  re- 
take possession  of  property,  may  have  been  within  scope  of  authority;  Tierney  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  85  Hun,  152,  32  N.  Y.  Supp.  627,  holding  it  question 
for  jury  whether  switchman  acting  within  scope  of  duty  when,  through  mistake, 
he  switches  train  onto  siding;  Lang  v.  New  York,  L.  E.  &  W.  R.  Co.  80  Hun,  277, 
30  N.  Y.  Supp.  137,  holding  it  for  jury  to  determine  whether  brakeman  on  coal 
train,  hitting  boy  in  back  with  piece  of  coal,  was  within  his  duty  in  removing  him 
from  train;  Penny  v.  New  York  C.  &  H.  R.  R.  Co.  34  App.  Div.  13,  53  N.  Y.  Supp. 
1043,  holding  railroad  not  liable  for  arrest  and  detention  of  one  not  passenger,  by 
detectives  not  in  its  employ  or  directed  by  it  to  make  arrest;  Franklin  v.  Third 
Ave.  R.  Co.  52  App.  Div.  514,  65  N.  Y.  Supp.  434,  holding  that  carrier  was  bound 
to  protect  passenger  from  brutal  assault  by  conductor;  Fogarty  v.  Wanamaker, 
60  App.  Div.  437,  69  N.  Y.  Supp.  883,  holding  sufficient,  complaint  for  damages 
for  false  arrest  and  detention  which  alleged  that  it  took  place  in  defendant's  store 
with  sanction  of  superintendent  while  acting  in  his  employ;  Jenkins  v.  Brooklyn 
Heights  R.  Co.  29  App.  Div.  16,  51  N.  Y.  Supp.  216,  holding  evidence  of  passen- 
ger's arrest,  transportation  in  patrol  wagon,  and  subsequent  discharge  admissible 
as  bearing  on  damages  for  ejection  from  car;  Gillespie  v.  Brooklyn  Heights  R.  Co. 
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178  N.  Y.  359,  66  L.  R,  A.  623,  70  X.  E.  857,  holding  carrier  liable  for  injury  suf- 
fered by  passenger  through  insulting  and  abusive  language  of  conductor;  Willis 
v.  Metropolitan  Street  R.  Co.  76  App.  Div.  344,  78  N.  Y.  Supp.  478,  holding  rail- 
way company  liable  for  injuries  due  to  assault  and  wrongful  ejectiJjn  of  passen- 
ger; Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687,  footnote  p.  685,  56  Atl.  999, 
holding  partnership  not  liable  for  wrongful  arrest  of  accused  at  instance  of  super- 
intendent, three  months  after  alleged  crime;  Collins  v.  Butler,  83  App.  Div.  18,  81 
X.  Y.  Supp.  1074,  holding  merchant  liable  for  Avrongful  assault  upon  customer  by 
clerk;  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  578,  9  L.R.A.(X.S.)  931,  124  Am. 
St.  Rep.  90,  43  So.  210,  holding  master  not  liable  for  slander  by  servant  where 
no  contract  relation  existed;  Sawyer  v.  Xorfolk  &  S.  R.  Co.  142  X.  C.  5,  115 
Am.  St.  Rep.  716,  54  S.  E.  793,  9  A.  &  E.  Ann.  Cas.  440,  on  liability  of  corpo- 
rations for  slander;  De  Wolf  v.  Ford,  119  App.  Div.  813,  104  X.  Y.  Supp.  876 
(dissenting  opinion),  on  liability  of  innkeeper  for  assault  of  guest  by  servant: 
Collins  v.  Butler,  179  X.  Y.  161,  71  X.  E.  746,  holding  master  liable  for  assault 
committed  by  clerk  within  scope  of  his  employment;  De  Wolf  v.  Ford,  193  X. 
Y.  408,  21  L.R.A.  (X.S.)  864,  127  Am.  St.  Rep.  969.  86  X.  E.  527,  holding  inn- 
keeper liable  for  abusive  language  of  servant  in  requiring  guest  to  leave  inn; 
Busch  v.  Interborough  Rapid  Transit  Co.  110  App.  Div.  708,  96  X.  Y.  Supp. 
747,  holding  carrier  -of  passengers  liable  for  false  imprisonment  at  instigation  of 
servant;  Zeccardi  v.  Yonkers  R.  Co.  190  X.  Y.  393,  17  L.R.A.(X.S.)  773,  83  N. 
E.  31  (dissenting  opinion),  on  liability  of  carrier  for  assault  on  passenger  by 
motorman;  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  209,  30  L.R.A.  (X.S.) 
630,  140  Am.  St.  Rep.  470,  127  X.  W.  926,  holding  that  liability  of  railroad  to 
minor  was  for  jury  where  he  was  thrown  from  train  by  brakeman,  it  appearing 
that  he  was  really  trespasser  but  not  apparently  so;  Regg  v.  Buckley-Xewhall 
Co.  72  Misc.  389,  130  X.  Y.  Supp.  172,  to  the  point  that  though  injury  and 
insult  are  acts  in  departure  from  authority  conferred,  nevertheless  as  they  oc- 
cur in  course  of  employment  master  becomes  responsible. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Brewer,  27  L.  R.  A.  63,  which  denies 
implied  authority  of  street  railway  superintendent  to  cause  arrest  for  giving  coun- 
terfeit money;  Eichengreen  v.  Louisville  &  X.  R.  Co.  31  L.  R.  A.  702,  which  holds 
carrier  liable  for  false  imprisonment  procured  by  railroad  detective;  Little  Rock 
Traction  &  Electric  Co.  v.  Walker,  40  L.  R.  A.  473,  which  denies  carrier's  liabil- 
ity for  arrest  for  nonpayment  of  fare  of  street  car  passenger  by  policeman  called 
by  conductor,  who  was  only  authorized  to  put  delinquent  passengers  off  car; 
Farber  v.  Missouri  P.  R.  Co.  20  L.  R.  A.  350,  which  holds  driving  of  trespasser 
from  freight  train  by  brakeman  not  to  be  within  scope  of  employment;  Staple* 
v.  Schmid,  19  L.  R.  A.  824,  which  holds  salesman  within  scope  of  employment  in 
causing  arrest  and  search  of  person  for  stolen  property;  Baltimore  &  0.  R.  Co.  v. 
Cain,  28  L.  R.  A.  688,  which  holds  officer's  arrest  of  disorderly  passenger  without 
warrant,  in  response  to  telegram  by  conductor,  who  pointed  out  person  to  be  ar- 
rested, not  unlawful ;  Palmer  v.  Maine  C.  R.  Co.  44  L.  R.  A.  673,  which  holds  pas- 
senger's unreasonable  refusal  to  tell  whether  name  on  mileage  ticket  is  his  own  na 
justification  for  procuring  his  arrest;  Daniel  v.  Atlantic  C.  L.  R.  Co.  67  L.R.A. 
455,  which  holds  railroad  company  not  liable  for  arrest  by  cashier  with  power 
to  collect  money,  give  receipts,  sell  tickets,  care  for  money  received  and  forward 
it  to  treasurer,  of  innocent  person  whom  he  suspects  of  having  stolen  money 
which  has  come  into  his  possession:  Texas  Midland  Railroad  v.  Dean,  70  L.R.A. 
943,  which  holds  railroad  company  liable  for  act  of  baggage  master  in  assisting 
in  wrongful  arrest  at  instance  of  city  authorities  of  passenger  waiting  at 
station  for  train ;  Markley  v.  Snow,  64  L.R.A.  685,  which  denies  liability  of  a 
mining  partnership  for  acts  of  employees  in  causing  arrest  for  vindication  of 
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law  of  one  suspected  of  having  set  fire  to  a  building  belonging  to  a  partnership. 

Cited  in  notes  (7  L.R.A.  (N.S.)  165)  on  liability  of  carrier  for  arrest  of  pas- 
senger by  servant;  (9  L.R.A.  (N.S.)  930)  on  liability  of  master  for  slander 
by  servant;  (4  L.R.A. (N.S.)  500)  on  liability  for  malicious  act  of  servant  when 
master  owes  special  duty  to  party  injured;  (40  L.R.A. (N.S.)  1036,  1037,  1050) 
on  liability  of  carrier  for  wilful  torts  of  servants  to  passengers;  (25  Eng.  RuL 
Cas.  143)  on  master's  liability  for  tort  committed  by  servant;  (32  Am.  St. 
Rep.  96)  on  carrier's  duty  to  protect  passengers  from  assault;  88  Am.  St.  Rep. 
793,  794)  on  liability  of  principal  for  unauthorized  acts  of  agent;  (17  Eng. 
Rul.  Cas.  278,  280)  on  master's  liability  for  acts  of  servant. 

Distinguished  in  Kennedy  v.  White,  91  App.  Div.  478,  86  N.  Y.  Supp.  852,  hold- 
ing tenement  owner  not  liable  for  injury  caused  by  janitor  throwing  stick  of  wood 
at  boy  in  street. 
Carrier's  liability   for   wrongful   arrest   of   passenger   by   third   persons. 

Cited  in  footnote  to  Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L.  R.  A.  714,  which 
denies  carrier's  liability  for  failure  to  prevent  illegal  arrest  by  officers,  or  for 
stopping  train  to  permit  removal. 
Cross-examination. 

Cited  in  note  (82  Am.  St.  Rep.  32)  on  evidence  to  show  credibility  or  bias 
of  witness. 

16  L.  R.  A.  138,  COOPER  v.  UNITED  STATES  MUT.  ACCI.  ASSO.  132  N.  Y.  334, 

44  N.  Y.  S.  R.  553,  28  Am.  St.  Rep.  581,  30  N.  E.  833. 
Limitation  of  action  on  policy. 

Cited  in  Provident  Fund  Soc.  v.  Howell,  110  Ala.  510,  18  So.  105,  holding  that 
action  on  policy  cannot  be  brought  seven  months  after  receipt  of  proofs  of  loss,, 
when  policy  stipulated  limitation  of  six  months;  McFarland  v.  Railway  Officials- 
&  E.  Acci.  Asso.  5  Wyo.  145,  27  L.  R.  A.  55,  63  Am.  St.  Rep.  29,  38  Pac.  347, 
holding  that  limitation  of  action  within  one  year  from  happening  of  alleged  in- 
jury means  from  death  of  injured;  Allen  v.  Dutchess  County  Mut.  Ins.  Co.  95 
App.  Div.  87,  88  N.  Y.  Supp.  530,  holding  that  twelve  months  limitation  begins 
to  run  from  day  of  fire. 

Cited  in  notes  (47  L.  R.  A.  706)  on  stipulation  limiting  time  for  suit  on  insur- 
ance policy,  when  begins  to  run;   (26  L.  R.  A.  112)  as  to  when  liability  on  accident 
insurance  policy  becomes  fixed. 
Failure  to  furnish  proofs  of  loss  or  notice  of  accident  or  death. 

Cited  in  Meagher  v.  Life  Union,  65  Hun,  360,  20  N.  Y.  Supp.  247,  holding  bene- 
ficiary excused  from  furnishing  proofs  of  loss,  where  company  has  refused  to  fur- 
nish blanks  on  ground  policy  void;  Moest  v.  Continental  Casualty  Co.  55  Misc. 
129,  104  N.  Y.  Supp.  553,  on  date  before  which  notice  of  death,  from  accidental 
injury  must  be  given;  Fidelity  &  C.  Co.  v.  Brown,  4  Ind.  Terr.  409,  69  S.  W. 
915,  holding  in  suit  on  an  accident  policy  that  no  notice  of  a  death  loss  need 
be  given  before  death;  United  Commercial  Travelers  v.  Sain,  108  C.  C.  A.  317, 
186  Fed.  276,  to  the  point  that  rights  under  benefit  certificate  is  forfeited  if 
notice  of  death  is  not  given  as  prescribed  by  by-laws,  unless  waived. 

Cited  in  footnotes  to  Woodmen  Acci.  Asso.  v.  Byers,  55  L.  R.  A.  291,  which  hold* 
failure  to  give  notice  of  injury  excused  by  derangement  of  insured;  Foster  v.  Fi- 
delity &  C.  Co.  40  L.  R.  A.  833,  which  holds  twenty-nine  days'  delay  in  giving  no- 
tice of  accident  fatal  under  policy  requiring  immediate  notice;  Trippe  v.  Provi- 
dent Fund  Soc.  22  L.  R,  A.  432,  which  holds  time  for  giving  notice  of  death  runs 
from  time  when  fact  of  death  known. 
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16  L.  R.  A.  140,  STATE  ex  rel.  LYSOXS  v.  RUFF,  4  Wash.  234,  29  Pac.  999. 
Forfeiture  and  vacancies   in   office. 

Cited  in  Duffy  v.  State,  60  Neb.  825,  84  N.  W.  264,  holding  elected  officer  taking 
statutory,  but  not  constitutional,  oath  in  time  does  not  forfeit  office. 

Cited  in  footnotes  to  State  ex  rel.  Standish  v.  Boucher,  21  L.  R.  A.  539,  which 
holds  vacancy  not  created  by  senate's  adjournment  without  confirming  appoint- 
ment of  successor  to  officer  holding  over;  State  ex  rel,  Berge  v.  Lansing,  35  L. 
R.  A.  124,  which  holds  vacancy  created  by  failure  to  file  official  bond  in  time;  Re 
Drury,  39  Misc.  290,  79  N.  Y.  Supp.  498,  holding  office  not  forfeited  by  failure  of 
town  clerk  elect  to  take  and  file  oath  of  office  within  statutory  time. 

Criticized  in  State  ex  rel.  Berge  v.  Lansing,  46  Neb.  524,  35  L.  R.  A.  128,  64  X. 
W.  1104,  holding  office  vacant  ipso  facto  for  failure  to  file  bond  within  time  di- 
rected by  statute. 
Powers   of   deputies. 

Cited  in  Tower  v.  Welker,  93  Mich.  335,  53  X.  W.  527,  holding  city  clerk  with 
power  to  administer  oath  may  appoint  a  deputy  with  full  power  to  perform  all  of 
his  duties. 

16  L.  R.  A.  143,  REEVE  v.  FIRST  NAT.  BANK,  54  N.  J.  L.  208,  33  Am.  St.  Rep. 

675,  23  Atl.  853. 
When    obligation    personal    or    corporate. 

Cited  in  Terhune  v.  Parrott,  59  X.  J.  L.  17,  35  Atl.  4,  holding  indorsement  by 
party,  "President  of"  etc.,  prima  facie  denotes  personal  liability;  Simanton  v. 
Vliet,  61  N.  J.  L.  597,  40  Atl.  595,  holding  parol  evidence  admissible  to  determine 
whether  note  signed  by  trustees  was  corporate  or  personal;  Vliet  v.  Simanton,  63 
N.  J.  L.  463,  43  Atl.  738,  refusing  to  disturb  verdict  that  note  made  and  signed 
by  trustees  of  grange  was  their  personal  obligation  where  note  was  ambiguous,  and 
parol  evidence  was  admitted  to  show  intent  of  makers;  Derby  v.  Gustafson,  131 
111.  App.  283,  holding  following  prima  facie  a  corporate  obligation,  "Double 
Use  Mitten  Co.  S.  O.  Derby,  treasurer;"  Second  Xat.  Bank  v.  Snoqualmie  Trust 
Co.  83  Xeb.  648,  120  N.  W.  182,  holding  same  as  to  an  instrument  signed 
"Snoqualmie  Trust  Co.,  By  T.  J.  Doyle,  Sec.;"  English  &  S.  A.  Mortg.  Invest. 
Co.  v.  Globe  Loan  &  T.  Co.  70  Xeb.  436,  97  X.  W.  612,  6  A.  &  E.  Ann.  Cas.  999, 
holding  a  note  signed  "Globe  Loan  &  Trust  Co.,  H.  O.  Davies,  Presdt.,  W.  B. 
Taylor,  Secy.,"  prima  facie  no  personal  liability  on  part  of  officers  signing: 
Aungst  v.  Creque,  72  Ohio  St.  558,  74  X.  E.  1073,  holding  same  as  to  a  note 
signed  "The  Akron  White  Sand  &  Stone  Co.,  L.  K.  Mihills,  Secy.  &  Treas.,  D. 
B.  Aungst,  Prest." 

Cited  in  footnote  to  Kline  v.  Bank  of  Tescott,  18  L.  R.  A.  533,  which  holds  ex- 
trinsic evidence  admissible  that  indorsers  described  as  directors  and  officers 
signed  solely  as  corporate  officers. 

Cited  in  notes  (19  L.  R.  A.  676)  on  personal  liability  of  officers  on  note  made 
for  corporation;  (20  L.  R.  A.  705)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note;  (21  L.R.A.(X.S.)  1054,  1085)  on  liability  of 
principal  on  negotiable  paper  executed  by  agent;  (48  Am.  St.  Rep.  919)  on 
personal  liability  of  corporate  officers  to  third  persons;  (4  Eng.  Rul.  Cas.  284) 
on  liability  of  one  signing  bill  or  note  as  agent. 

16  L.  R.  A.  145,  ARCHER  v.  SALIXAS  CITY,  93  Cal.  43,  28  Pac.  839. 
Land  dedicated  to  public. 

Cited  in  Los  Angeles  v.  Kysor,  125  Cal.  467,  58  Pac.  90,  denying  dedication  of 
park  to  public  when  owners  continued  to  deal  with  it,  and  no  act  of  acceptance  by 
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city  shown;  Conkling  v.  Mackinaw  City,  120  Mich.  77,  79  N.  W.  6,  holding  ded- 
ication shown  when  owner  of  wild  land  plats  it  with  lots  and  streets,  indicating 
park,  and  sells  lots  with  reference  thereto,  although  formal  acceptance  not  indi- 
cated; London  &  S.  F.  Bank  v.  Oakland,  33  C.  C.  A.  246,  61  U.  S.  App.  224,  90 
Fed.  700,  holding  map  duly  filed  and  recorded,  showing  street,  sufficient  dedication 
to  public  when  deeds  refer  to  it  and  owners  adopt  it;  Frauenthal  v.  Slaten, 
91  Ark.  357,  121  S.  W.  395;  Florida  East  Coast  R.  Co.  v.  Worley,  49  Fla.  306, 
38  So.  618;  Riverside  v.  MacLain,  210  111.  321,  66  L.R.A.  294,  102  Am.  St.  Rep. 
164,  71  N.  E.  408;  Rhodes  v.  Brightwood,  145  Ind.  32,  43  N.  E.  942;  Buschman 
v.  St.  Louis,  121  Mo.  536,  26  S.  W.  687;  Steel  v.  Portland,  23  Or.  184,  31  Pac. 
479;  Sanborn  v.  Amarillo,  42  Tex.  Civ.  App.  117,  93  S.  W.  473;  Davies  v. 
Epstein,  77  Ark.  224,  92  S.  W.  19, — holding  one  selling  lots  with  reference  to  a 
plat  to  dedicate  to  public  places  marked  on  plat;  Schmitt  v.  San  Francisco,  100 
Cal.  306,  34  Pac.  961,  holding  where  lots  are  conveyed  having  no  reference  to  a 
street  that  this  conveyance  will  not  estop  offer  of  dedication  from  being  re- 
voked; Danielson  v.  Sykes,  157  Cal.  690,  28  L.R.A.  ( N.S. )  1028,  109  Pac.  87, 
holding  when  one  lays  out  a  tract  of  land  into  lots  and  streets  and  sells  lots  by 
reference  to  a  map  which  exhibits  them  as  they  lie  with  relation  to  each  other, 
the  purchasers  have  a  private  easement  not  only  in  the  streets  and  ways  abut- 
ting on  their  lots  and  leading  therefrom  to  some  public  place  or  highway,  but 
also  in  streets  and  ways  leading  to  other  lots;  Cole  v.  Minnesota  Loan  &  T.  Co. 
17  N.  D.  427,  117  N.  W.  354,  17  A.  &  E.  Ann.  Cas.  304,  holding  that  a  dedication  of 
a  public  square  may  be  made  by  estoppel ;  McCarthy  Co.  v.  Moir,  12  Cal.  App.  444, 
]07  Pac.  628,  holding  a  street  an  appurtenance  to  lots  sold  with  reference  thereto; 
Currier -v.  Howes,  103  Cal.  435,  37  Pac.  521,  on  what  constitutes  a  dedication  to 
public  as  to  purchasers. 
—  Acceptance  and  reverter. 

Cited  in  Anaheim  v.  Langenberger,  134  Cal.  610,  66  Pac.  855,  holding  action  by 
city  to  quiet  title  to  tract  of  land  as  public  park  twenty  years  after  offer  of  dedi- 
cation not  evidence  of  acceptance;  London  &  S.  F.  Bank  v.  Oakland,  33  C.  C.  A. 
248,  61  U.  S.  App.  224,  90  Fed.  702,  holding  street  accepted,  when  ordinance 
adopted  setting  forth  stipulation  which  included  part  of  it;  Dallas  v.  Gibbs,  27 
Tex.  Civ.  App.  278,  65  S.  W.  81,  holding  that  land  dedicated  for  street  vests  in 
public  upon  acceptance  by  city;  McAlpine  v.  Chicago  G.  W.  R.  Co.  68  Kan.  214,  64 
L.R.A.  88,  75  Pac.  73,  holding  that  land  dedicated  to  public  use  does  not  revert 
because  of  mere  misuse  or  nonuse;  Myers  v.  Oceanside,  7  Cal.  App.  92,  93  Pac. 
686,  holding  an  intention  on  part  of  public  to  accept  an  offer  of  dedication  must 
be  shown;  People  ex  rel.  Harbor  Comrs.  v.  Kerber,  152  Cal.  734,  125  Am.  St. 
Rep.  93,  93  Pac.  878,  holding  that  to  have  an  abandonment  by  public  it  must 
be  by  competent  authority;  Thorndike  v.  Milwaukee  Auditorium  Co.  143  Wis. 
33,  126  N.  W.  881,  holding  that  diversion  or  misuser  of  trust  property  does  not 
operate  to  forfeit  title  of  trustee  in  absence  of  express  condition  in  conveyance. 

Distinguished   in   Koshland  v.  Spring,  116   Cal.   697,  48   Pac.  58,   holding  an 
offer  of  dedication  not  revoked  by  conveyance  of  tract  by  exterior  boundaries 
where  contract  was  made  before  offer  of  dedication. 
Title  by  adverse  posBcssion  and  prescription. 

Cited  in  Proctor  v.  San  Francisco,  40  C.  C.  A.  401,  100  Fed.  351,  holding  evi- 
dence of  title  by  adverse  possession  of  land  dedicated  to  public  use  does  not  sus- 
tain allegation  of  ownership  in  fee  simple  in  ejectment;  Southern  P.  Co.  v.  Hyatt,. 
132  Cal.  244,  54  L.  R.  A.  525,  64  Pac.  272,  holding  individuals  cannot  acquire  pre- 
scriptive rights  over  railroad  right  of  way. 
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16  L.  R.  A.  148,  COM.  v.  ALLEN,  148  Pa.  358,  33  Am.  St.  Rep.  830,  23  Atl.  1115. 
•Unusual  use  of  highways. 

Cited  in  Missouri-Edison  Electric  Co.  v.  Weber,  102  Mo.  App.  102,  76  S.  W.  736, 
holding  one  driving  unusually  heavy  load  over  street  liable  for  breaking  manholes 
owned  by  private  corporations;  Pool  v.  Van,  38  Pa.  Super.  Ct.  406,  holding 
question  whether  use  of  street  by  a  band  constitutes  negligence  making  party 
liable  for  fright  of  horse  to  be  a  question  for  jury;  McCarter  v.  Ludlum  Steel 
&  Spring  Co.  71  N.  J.  Eq.  343,  63  Atl.  761,  holding  that  the  driving  of  a  steam 
traction  engine  and  trailers  in  the  street  of  a  city  not  a  nuisance  per  se;  Coving- 
ton  County  v.  Collins,  92  Miss.  339,  14  L.R.A.  (N.S.)  1089,  131  Am.  St.  Rep. 
527,  45  So.  854,  15  A.  &  E.  Ann.  Cas.  1072,  holding  that  the  use  of  a  traction 
engine  to  draw  a  train  of  wagons  loaded  with  lumber  along  highway  might  be 
prohibited;  Central  District  &  Printing  Teleg.  Co.  v.  Davis,  17  Pa.  Dist.  R. 
1042,  holding  a  telegraph  company  not  required  to  raise  its  wires  and  cables 
at  its  own  expense  to  permit  the  moving  of  a  building  under  them;  Radnor 
Twp.  v.  Bell,  27  Pa.  Super.  Ct.  7,  sustaining  an  ordinance  regulating  speed  of 
automobiles  to  ten  miles  per  hour. 

Cited  in  notes  (27  L.R.A.  (N.S.)  833)  on  municipal  duty  to  construct  and 
maintain  bridges  in  condition  to  sustain  unusual  weight;  (131  Am.  St.  Rep. 
537)  on  purposes  for  which  highways  may  not  be  used:  (31  L.R.A. (N.S.)  1211) 
on  duty  to  prevent  escape  of  steam  from  engine  in  highway  so  as  to  freighten 
horses. 
Care  of  highways  and  bridges. 

Explained  in  Coulter  v.  Pine  Twp.  164  Pa.  547,  35  W.  N.  C.  399,  30  Atl.  490, 
holding  instruction  proper  that  liability  for  collapse  of  bridge  turns  upon  question 
whether  traction  engine,  breaking  through,  had  become  the  usual  and  ordinary 
mode  of  travel  when  bridge  reconstructed. 

Cited  in  Hardin  County  v.  Coffman,  60  Ohio  St.  534,  48  L.  R.  A.  458,  54  N.  E. 
1054,  holding  liability  of  highway  commissioners  for  death  of  persons  running 
traction  engine  over  bridge  depends  upon  whether  they  used  ordinary  care  of  rea- 
sonably prudent  persons  in  their  position,  as  to  repair  of  bridge. 

Cited  in  footnotes  to  Clulow  v.  McClelland,  17  L.  R.  A.  650,  which  holds  town- 
ship officer's  ignorance  of  defect  of  bridge,  not  disclosed  by  examination  by  one  in- 
tending to  take  traction  engine  over,  not  negligence;  Hall  v.  Concord,  58  L.  R.  A. 
455,  which  denies  city's  liability  for  negligent  management  of  steam  roller  in  re- 
pairing city  street  under  supervision  of  state  superintendent;  Stewart  v.  Cali- 
fornia Improv.  Co.  52  L.  R.  A.  205,  which  holds  owner  of  steam  roller  liable  for 
engineer's  neglect  to  warn  travelers,  though  roller  hired  by  city. 

Cited  in  note  (39  L.  R.  A.  621)  on  municipal  control  over  public  nuisances  upon 
public  streets  and  highways  created  by  street  railroad  and  other  electrical  com- 
panies. 

16  L.  R.  A.  150,  STATE  v.  HASLEDAHL,  2  N.  D.  521,  52  N.  W.  315. 

Report  of  second  appeal  in  3  N.  D.  36,  53  N.  W.  430,  holding  that  new  informa- 
tion can  be  filed  to  cure  defect  hitherto  adjudged,  without  preliminary  examina- 
tion of  accused. 
Challenges  to  jury. 

Cited  in  People  v.  Zeigler,  135  Cal.  464,  56  L.  R.  A.  883,  footnote  p.  882,  67 
Pac.  754,  holding  defendant  in  murder  trial  entitled  to  full  number  of  peremptory 
challenges  where  juror  excused  for  sickness  before  jury  fully  impaneled. 

Cited  in  footnote  to  Stevens  v.  Union  R.  Co.  66  L.R.A.  465,  which  holds  that 
atatute  allowing  peremptory  challenge  of  one  in  four  of  "any  qualified  jurors 
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-called"   refers   to   those   not  subject  to   the   challenge  for   cause   including   those 
.substituted    for   persons   peremptorily    challenged. 
\\  In  ii    cause  on   trinl. 

Cited  in  Second  Nat.  Bank  v.  First  Nat.  Bank,  8  N.  D.  55,  76  N.  W.  504,  which 
holds  case  was  "tried"  before  statute  went  into  effect,  where  testimony  all  in,  al- 
though findings  not  signed  until  subsequently;  State  v.  Kent,  5  N.  D.  531,  sub 
nom.  State  v.  Pancoast,  35  L.  R.  A.  524,  67  N.  W.  1052,  construing  statute  to 
mean  that  trial  had  not  begun  when  application  was  made  for  change  of  venue 
before  jury  impaneled;  State  v.  Bronkol,  5  N.  D.  513,  67  N.  W.  680,  which  holds 
plea  of  jeopardy  not  sustained  where  jury  discharged  on  motion  of  state's  attorney 
before  accused  had  pleaded  to  information;  State  v.  Johnson,  24  S.  D.  598, 
124  N.  W.  847,  to  the  point  before  cause  is  submitted  new  juror  may  be  called 
to  take  place  of  one  who  becomes  sick. 

Cited  in  note    (25  L.R.A.  (N.S.)    39)    on  right  to  proceed  with  criminal  trial 
after  substituting  another  for  disabled  or  incompetent  juror. 
Sufficiency  of  indictment. 

Cited  in  note  (26  L.R.A. (N.S. )  1034)  on  necessity  that  indictment  or  infor- 
mation show  on  face  that  prosecution  carried  on  in  name  and  by  authority  of 
state. 

Distinguished  in  State  v.  Thompson,  4  S.  D.  99,  55  N.  W.  725,  sustaining  indict- 
ment entitled  in  name  of  state  against  defendant,  and  found  by  grand  jury  under 
sanction  of  state's  attorney;  State  v.  Kerr,  3  N.  D.  525,  58  N.  W.  27,  which  holds 
indictment  need  not  specifically  set  forth  that  prosecution  is  carried  on  in  name 
and  by  authority  of  state,  if  fact  appears  indirectly,  but  certainly. 

16  L.  R.  A.  154,  BAKER  v.  FLINT  &  P.  M.  R.  CO.  91  Mich.  298,  30  Am.  St.  Rep. 

471,  51  N.  W.  897. 
Karn  in  j;s    of    married    women    and    minors. 

Cited  in  Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  495,  87  N.  W.  626  (dis- 
senting opinion),  as  to  correctness  of  receiving  testimony  as  to  wages  earned  by 
minor  suing  by  next  friend;  Kucera  v.  Merril  Lumber  Co.  91  Wis.  645,  65  N.  W. 
374,  raising  without  deciding,  question  of  estoppel  on  father  by  reason  of  waiver 
of  right  of  action  for  loss  of  services  of  minor  child;  Chicago  Screw  Co.  v.  Weiss, 
203  111.  542,  68  N.  E.  54,  Affirming  107  111.  App.  46,  holding  right  to  earnings  of 
minor  relinquished  by  father  suing  for  damages  as  next  friend;  Galveston,  H.  & 
8.  A.  R.  Co.  v.  Jackson,  31  Tex.  Civ.  App.  343,  71  S.  W.  991,  holding  that  action 
for  recovery  by  parent  as  next  friend  for  loss  of  services  during  minority  must 
clearly  seek  such  recovery,  to  bar  recovery  therefor  by  parent;  Daly  v.  Everett 
Pulp  &  Paper  Co.  31  Wash.  259,  71  Pac.  1014,  holding  father  participating  in  suit 
by  son  estopped  from  maintaining  action  for  loss  of  services  by  reason  of  injury  to 
latter;  Central  R.  Co.  v.  McNab,  150  Ala.  340,  43  So.  222,  holding  where  parent 
sued  as  next  friend  for  injuries  to  a  minor  that  expense  of  medical  attendance 
could  be  shown  as  an  element  of  damages;  Chesapeake  &  0.  R.  Co.  v.  Davis,  119 
Ky.  647,  60  S.  W.  14,  holding  same  as  to  damages  for  the  impairment  of  boy's 
ability  to  earn  money;  Hammer  v.  Caine,  47  Wash.  674,  92  Pac.  441,  holding 
same  as  to  loss  of  time;  Zongker  v.  Peoples'  Union  Mercantile  Co.  110  Mo. 
App.  390,  86  S.  W.  486,  holding  question  of  emancipation  a  question  of  fact  for 
jury. 

Cited  in  footnote  to  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486, 
which  holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her 
refusal,  after  attaining  majority,  to  submit  to  physical  examination. 

Cited  in  note    (6  L.R.A. (N.S.)   554)   on  right  of  infant  to  recover  for  loss  of 
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services  or  diminished  earning  capacity,  during  minority,  from  personal  injury. 

Distinguished  in  Tunnicliffe  v.  Bay  Cities  Consol.  R.  Co.  102  Mich.  628.  32  L. 
R.  A.  145,  61  N.  W.  11,  which  holds  evidence  by  plaintiff,  a  married  woman,  of 
impairment  of  her  earning  capacity  inadmissible  because  husband  prinia  facie  en- 
titled to  her  earnings;  Comer  v.  Ritter  Lumber  Co.  59  W.  Va.  690,  6  L.R.A. 
(N.S.)  555,  53  S.  E.  906,  8  A.  &  E.  Ann.  Cas.  DOS,  holding  that  a  minor  can- 
not recover  for  loss  of  services  during  minority  arising  from  personal  injury. 
Party  to  case  bound  by  proceeding's. 

Cited  in  Walsh  v.  Robinson,  135  Mich.  21,  97  N.  W.  55,  holding  a  trustee 
holding  three  junior  mortgages  bound  individually  by  the  decree  in  foreclosure 
of  the  senior  mortgages  in  which  he  is  trustee. 

16  L.  R.  A.  159,  LOWENBERG  v.  LEVINE,  93  Cal.  215,  28  Pac.  941. 

16  L.  R.  A.  161,  DOUGHERTY  v.  AUSTIN,  94  Cal.  601,  28  Pac.  834,  29  Pac.  1092. 
Limitation   upon   powers   of   supervisors. 

Cited  in  Agard  v.  Shaffer,  141  Cal.  727,  75  Pac.  343,  holding  unconstitutional, 
statute  directing  supervisors,  when  necessary,  to  provide  additions  to  clerical  force 
for  specified  work;  Butte  County  v.  Merrill,  141  Cal.  397,  74  Pac.  1036,  holding 
county  ordinance  permitting  tax  collector  to  retain  commission  for  collection  of 
license  taxes  void;  State  ex  rel.  Workman  v.  Goldthait,  172  Ind.  224,  87  N.  E. 
133,  holding  that  "tax  ferrets"  could  not  be  employed  to  do  identical  duties  re- 
quired of  county  assessor. 
Compensation  of  officers. 

Cited  in  Lattin  v.  Gillette,  95  Cal.  332,  29  Am.  St.  Rep.  115,  30  Pac.  545, 
holding  that  legislature  has  full  power  to  fix  salaries  of  county  officers;  Thorn 
v.  Los  Angeles  County,  136  Cal.  378,  69  Pac.  18,  holding  constitutional  a  pro- 
vision that  county  board  of  supervisors  should  allow  members  of  board  of  edu- 
cation five  dollars  per  day  for  services;  Orange  County  v.  Harris,  97  Cal.  602, 
32  Pac.  594,  holding  provision  of  in  statute  for  extra  compensation  of  tax  col- 
lector to  be  unconstitutional. 

Distinguished  in  Brookings  County  v.  Murphy,  23  S.  D.  318,  121  N.  W.  793, 
holding  that  courts  cannot  interfere  with  exercise  of  legislative  power  to  pre- 
scribe  rule  by  which  board  of  county  commissioners  may   fix  compensation  of 
county  officers  so  long  as  its  action  is  within  constitutional  limits. 
Of  deputies. 

Cited  in  San  Francisco  v.  Broderick,  125  Cal.  193,  57  Pac.  887,  denying  right  of 
county  clerk  to  have  audited,  wages  paid  to  additional  copyists  appointed  by  him 
under  statute. 
Increase   during;  term   of  office. 

Cited  in  Smith  v.  Mathews,  155  Cal.  756,  103  Pac.  199,  holding  that  an  in- 
cumbent of  an  office  cannot  claim  an  increase  of  compensation;  Welsh  v.  Bram- 
let,  98  Cal.  221,  33  Pac.  66,  holding  a  statute  providing  for  compensation  of  an 
assistant  district  attorney  to  be  unconstitutional  as  an  increase  of  compensa- 
tion during  term  of  office;  Manson  v.  Underbill,  12  Cal.  App.  547,  107  Pac. 
1016,  holding  unconstitutional  a  law  passed  during  term  of  office  providing  for 
payment  of  expenses  of  deputies  out  of  treasury;  Humiston  v".  Shaffer,  145  Cal. 
197,  78  Pac.  651,  to  the  point  allowance  by  board  of  supervisors  of  fifty  dollars 
per  month  to  deputy  county  clerk,  was  increase  of  compensation  of  county 
clerk  after  election,  and  void. 

Distinguished  in  Newman  v.  Lester,  11  Cal.  App.  579,  105  Pac.  785,  holding 
that  a  change  in  expenses  allowed  deputies  could  be  made  during  term. 
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Delegation   of  power. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Wheeler,  136  Cal.  655,  69  Pac.  435,  which 
holds  legislative  duty  of  providing  for  election  and  fixing  term  of  officers  cannot 
be  delegated  to  board  of  supervisors;  Dwyer  v.  Parker,  115  Cal.  550,  47  Pac. 
372,  holding  unconstitutional  a  provision  giving  district  attorney  power  over 
fees  and  bills  of  justices  and  constables;  People  ex  rel.  Atkinson  v.  Johnson, 
95  Cal.  474,  31  Pac.  611,  holding  under  constitution  that  power  of  legislature 
to  fix  salaries  of  officers  could  not  be  delegated  to  board  of  supervisors;  Doherty 
v.  Ransom  County,  5  N.  D.  4,  63  N.  W.  148,  holding  that  power  to  fix  salary  of 
state's  attorneys  could  not  be  delegated  to  county  commissioners. 

Cited  in  footnotes  to  Haigh  v.  Bell,  31  L.  R.  A.  131,  which  authorizes  delegation 
to  county  court  of  exercise  of  police  power  of  county;  Pueblo  County  v.  Smith,  33 
L.  R.  A.  465,  which  sustains  statute  authorizing  county  commissioners  to  provide 
additional  justices  of  peace  when  necessary. 

Distinguished  in  Tulare  County  v.  May,  118  Cal.  306,  50  Pac.  527,  holding  act 
giving  power  to  certain  officer  of  a  certain  class  of  counties  to  appoint  a  certain 
number  of  deputies  at  a  designated  salary  payable  out  of  county  treasury. 

Disapproved  in  Nelson  v.  Troy,  11  Wash.  440,  39. Pac.  974,  holding  constitu- 
tional  an   act  authorizing  county  commissioners  •  to  employ  deputies  of  county 
officers. 
Special    legislation. 

Cited  in  Tulare  v.  Hevren,  126  Cal.  232,  58  Pac.  530,  denying  validity  of  section 
of  general  statute  confined  to  one  of  six  classes  of  municipal  corporations;  Turner 
v.  Siskiyou  County,  109  Cal.  334,  42  Pac.  434,  holding  unconstitutional  a  statute 
giving  unlimited  discretion  to  the  judge  of  counties  of  a  particular  class  as  to 
allowance  of  witness  fees  in  criminal  cases;  Dardy  v.  San  Jose,  104  Cal.  645,  38 
Pac.  500,  holding  invalid  an  act  creating  a  class  of  cities  of  a  population  of  be- 
tween ten  thousand  and  twenty-five  thousand  for  purpose  of  increasing  salaries 
of  policemen  of  a  particular  city;  Bloss  v.  Lewis,  109  Cal.  497,  41  Pac.  1081, 
holding  unconstitutional  a  statute  providing  that  in  counties  of  a  particular 
class  clerk  shall  collect  a  certain  percentage  of  estate  of  deceased  persons  as  a 
fee:  Marsh  v.  Hanly,  111  Cal.  370,  43  Pac.  975,  holding  same  as  to  a  statute  pro- 
viding a  primary  election  law  for  counties  of  a  particular  class;  Cullen  v. 
Glendora  Water  Co.  113  Cal.  514,  39  Pac.  769,  holding  same  as  to  an  act  pro- 
viding that  in  a  particular  class  of  cases  that  a  motion  for  a  new  trial  should 
be  made  on  minutes  of  court;  Pratt  v.  Browne,  135  Cal.  652,  67  Pac.  1082, 
holding  same  as  to  an  act  fixing  salaries  of  official  reporters  of  counties  of  a 
certain  class;  Murnane  v.  St.  Louis,  123  Mo.  495,  27  S.  W.  711,  holding  a 
special  assessment  law  applying  only  to  charters  now  existing,  unconstitutional. 

16  L.  R.  A.  174,  COLEMAN  v.  NEW  ORLEANS  INS.  CO.  49  Ohio  St.  310,  34  Am. 
St.  Rep.  565,  31  N.  E.  279. 

Followed  without  discussion  in  Insurance  Co.  v.  Cohn,  63  Ohio  St.  597,  60  N.  E. 
1131. 
Severability  of  insurance  contract. 

Cited  in  Trabue  v.  Dwelling  House  Ins.  Co.  121  Mo.  86,  23  L.  R.  A.  722,  42  Am. 
St.  Rep.  523,  25  S.  W.  848,  holding  severable  policy  not  avoided  as  to  personal 
property,  because  of  additional  word  "entire"  before  policy;  Phillips  v.  Ohio 
Farmer's  Ins.  Co.  13  Ohio  C.  C.  686,  holding  policy  on  real  and  personal  property 
severable  for  breach  of  condition  subsequent — as,  by  change  of  title;  Phillips  v. 
Ohio  Farmer's  Ins.  Co.  13  Ohio  C.  C.  682,  683,  holding  policy  covering  both  real 
and  personal  property  severable,  entitling  insured  to  recover  on  personal;  Georgia 
Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  App.  11,  37  S.  W.  606,  holding  policy 
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covering  storehouse  and  merchandise  severable;  Goorberg  v.  Western  Assur, 
Co.  150  Cal.  514,  10  L.R.A. (N.S.)  876,  119  Am.  St.  Rep.  246,  89  Pac.  130,  11 
Ann.  Cas.  801,  holding  contract  of  insurance  on  building  and  contents  of  build- 
ing severable;  Miller  v.  Delaware  Ins.  Co.  14  Okla.  87,  65  L.R.A.  176,  75  Pac, 
1121,  2  Ann.  Cas.  17,  holding  same  where  different  classes  of  property  are  in- 
sured, each  class  for  a  specific  amount. 

Distinguished  in  Home  Ins.  Co.  v.  Connelly,  104  Tenn.  98,  56  S.  W.  828,  denying: 
right  to  recover  for  loss  of  real  property  in  severable  policy,  when  insured  fraud- 
ulently increased  loss  for  personal  property ;  Germania  F.  Ins.  Co.  v.  Schild,  69> 
Ohio  St.  140,  100  Am.  St.  Rep.  663,  68  N.  E.  706,  holding  risk  not  severable  where 
stipulation  for  forfeiture  provided:  "This  entire  policy  shall  be  void." 
Of  a  contract. 

Cited  in  Gilmore  &  Co.  v.  Samuels  &  Co.  135  Ky.  720,  123  S.  W.  271,  holding 
a  contract  as  to  selling  the  produce  of  a  distillery  and  the  sale  of  the  distillery 
severable. 

Cited  in  note   (59  Am.  St.  Rep.  277)   on  complete  performance  as  essential  to 
cause  of  action  on  entire  contract. 
Construction    of    insurance    contract. 

Cited  in  Queens  Ins.  Co.  v.  Excelsior  Mill  Co.  69  Kan.  116,  76  Pac.  423,  hold- 
ing that  forfeitures  in  an  insurance  policy  are  not  favored. 

16  L.  R.  A.  178,  PEOPLE  ex  rel.  GOLF  AX  v.  MAXTON,  139  111.  306,  28  N.  E. 

1074. 
Estoppel. 

Cited  in  Chicago  v.  Union  Stock  Yards  &  Transit  Co.  164  111.  232,  35  L.  R.  A. 
285,  45  N.  E.  430,  holding  city  estopped  to  deny  that  railroad  acquired  consent 
to  lay  tracks  across  street,  after  twenty  years'  use  and  expenditure  in  improve- 
ments at  crossings;  Maltman  v.  Chicago,  M.  &  St.  P.  R.  Co.  72  111.  App.  388, 
holding  railroad  estopped  to  allege  that  land  it  had  applied  for  as  street,  for  right. 
of  way,  was  not  street;  Doane  v.  Lake  Street  Elev.  R.  Co.  165  111.  524,  36  L.  R.  A. 
104,  56  Am.  St.  Rep.  265,  46  N.  E.  520,  holding  that  elevated  railroad  having 
availed  itself  of  right  to  use  street  would  be  estopped  from  claiming  structure 
unlawful;  People  ex  rel.  James  v.  Chicago,  B.  &  Q.  R.  Co.  231  111.  466,  83  N.  E. 
219,  holding  mere  fact  that  village  passes  an  ordinance  purporting  to  discon- 
nect territory  does  not  preclude  a  denial  of  its  validity;  State  ex  rel.  Minot  v. 
Willis,  18  N.  D.  80,  118  N.  W.  820;  Missouri  River  Teleph.  Co.  v.  Mitchell,  22 
S.  D.  199,  116  N.  W.  67, — holding  that  municipality  may  estop  itself  by  its 
conduct,  to  deny  validity  of  ordinance  which  it  led  others  to  believe  was  legally 
adopted. 

Distinguished   in  People  ex  rel.  Cline  v.  Rhodes,  231   111.  275,   83   N.  E.   176r 
holding   village    not   estopped   to   deny   validity   of   an   ordinance    disconnecting 
party's  property  where  it  is  not  shown  that  party  altered  his  position  in  belief 
in  validity  of  ordinance. 
Parties    in    mandamus    proceedings. 

Cited  in  People  ex  rel.  Rinne  v.  Blocki,  203  111.  368,  67  N.  E.  809,  holding  third 
party,  interested  in  maintenance  of  switch  tracks  sought  to  be  removed,  properly 
made  defendant  in  mandamus  proceeding. 

16  L.  R.  A.  180,  Re  STREET  OPENING,  133  N.  Y.  329,  45  N.  Y.  S.  R.  213,  28  Am. 

St.  Rep.  640,  31  N.  E.  102. 
Liability    for    disinterment    of    bodies. 

Cited  in  note  (42  L.  R.  A.  731)  on  liability  for  disinterment  of  dead  bodies, 
and  actions  relating  thereto. 


31  L.  R.  A.  CASES  AS  AUTHORITIES.  [16  L.R.A.  183 

Construction    of   statutes. 

Cited  in  dissenting  opinions  in  Holloway  v.  McWilliams,  97  App.  Div.  363,  89 
N.  Y.  Supp.  1074;  Dieterich  v.  Fargo,  119  App.  Div.  320,  104  N.  Y.  Supp.  334, — 
on  intent  of  legislature  as  controlling  construction  of  statute;  Lantry  v. 
Mede,  58  Misc.  223,  108  N.  Y.  Supp.  1099,  holding  that  whole  section  of  statute 
must  be  considered  in  making  the  construction. 
Diverting:  dedicated  land  to  other  public  use. 

Cited  in  Re  East  161st  Street,  52  Misc.  599,  102  N.  Y.  Supp.  500,  holding  that 
land  having  been  set  apart  for  a  specific  public  purpose  cannot  be  devoted  to 
another  use  except  the  power  be  expressly  conferred  by  legislative  grant; 
St.  James  African  M.  E.  Church  v.  Baltimore  &  0.  R.  Co.  114  Md.  448,  79  Atl. 
35,  holding  that  railroad  has  right  to  condemn  for  its  use  unoccupied  part  of 
private  cemetery  owned  by  religious  corporation. 

Distinguished  in  Memphis  State  Line  R.  Co.  v.  Forest  Hill  Cemetery  Co.  116 
Term.  418,  94  S.  W.  69,  holding  cemeteries  not  subject  to  be  taken  for  another 
public  use. 

16  L.  R.  A.  183,  PEOPLE  ex  rel.  WINCHESTER  v.  COLEMAN,  133  N.  Y.  279,  45 

N.  Y.  S.  R.  217,  31  N.  E.  96. 
Joint  stock  associations  and  limited  partnerships. 

Cited  in  State  ex  rel.  Railroad  &  Warehouse  Commission  v.  United  States  Exp. 
Co.  81  Minn.  90,  50  L.  R.  A.  668,  footnote  p.  667,  83  Am.  St.  Rep.  366,  83  N.  W. 
465,  denying  right  of  state  to  compel  foreign  joint  stock  association  to  answer 
questions  as  to  its  interstate  business;  Messier  v.  Schwarzkopf,  35  Misc.  73,  71 
N.  Y.  Supp.  241,  granting  plaintiff  right  to  amend  complaint  by  designating  offi- 
cer of  joint  stock  association  by  proper  title;  Francis  v.  Taylor,  31  Misc.  188,  65 
N.  Y.  Supp.  28,  upholding  right  of  joint  stock  association  to  dissolve  by  consent 
of  its  stockholders;  Raymond  v.  Colton,  43  C.  C.  A.  508,  104  Fed.  226,  upholding 
right  of  officers  of  joint  stock  association  to  sell  its  assets  with  approval  of  all 
interested;  Cotton  v.  Raymond,  41  Misc.  583,  85  N.  Y.  Supp.  210,  holding  joint 
stock  association  dissolvable  by  court  only  for  fraud  in  management,  or  for  good 
cause  shown;  Blue  Mountain  Forest  Asso.  v.  Borrowe,  71  N.  H.  73,  51  Atl.  670, 
holding  by-law  of  private  corporations  providing  for  assessments  on  capital  stock 
to  make  up  deficiency  in  income  binding  upon  shareholders;  Snyder  v.  Lindsey, 
92  Hun,  433,  36  N.  Y.  Supp.  1037,  holding  action  maintainable  by  member  for  dis- 
solution of  joint  stock  association;  Hibbs  v.  Brown,  112  App.  Div.  219,  98  N. 
Y.  Supp.  353,  holding  that  joint  stock  associations  are  in  all  essentials,  except 
personal  liability  of  stockholders,  like  corporations;  Bishop  v.  Bishop,  81  Conn. 
526,  71  .Atl.  583,  treating  a  joint  stock  company  as  if  it  were  a  corporation  in 
determining  rights  of  life  beneficiaries  in  its  bonds;  Hibbs  v.  Brown,  190  N.  Y. 
179,  82  N.  E.  1108,  holding  that  bonds  of  a  joint  stock  company  are  negotiable 
though  individual  liability  of  members  is  excluded;  Saunders  v.  Adams  Exp. 
Co.  71  N.  J.  L.  521,  58  Atl.  1101,  holding  that  Adams  Express  Company  though 
an  unincorporated  association  might  be  sued  in  that  name;  Saunders  v. 
Adams  Exp.  Co.  71  N.  J.  L.  273,  57  Atl.  899,  holding  that  the  title  by  which  a 
joint  stock  company  is  sued  is  a  question  of  procedure  governed  by  law  of  forum; 
People  ex  rel.  Barney  v.  Whalen,  56  Misc.  282,  106  N.  Y.  Supp.  434,  on  difference 
between  a  corporation  and  a  voluntary  association;  Spotswood  v.  Morris,  12 
Idaho,  374,  6  L.R.A.  (N.S.)  670,  85  Pac.  1094,  holding  word  "corporation"  in 
constitution  not  to  apply  to  joint  stock  company. 

Cited  in  footnotes  to  Rouse,  H.  &  Co.  v.  Donovan,  27  L.  R.  A.  577,  which  holds 
valid,  provision  for  execution  against  limited  partners  for  unpaid  subscriptions 
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after  return  of  execution  against  partnership ;  Edwards  v.  Warren  Linoline  &  Gas- 
oline Works,  38  L.  R.  A.  791,  which  holds  partnership  association  organized  under 
laws  of  Pennsylvania  regarded  as  partnership  instead  of  corporation  in  Massachu- 
setts; State  ex  rel.  Railroad  &  W.  Commission  v.  Adams  Exp.  Co.  38  L.  R.  A.  225, 
which  holds  service  011  nonresident  joint  stock  association  properly  made  on  local 
agent;  State,  Tide  Water  Pipe  Co.,  Prosecutor,  v.  State  Assessors,  27  L.  R.  A. 
684,  which  holds  limited  partnership  a  corporation  for  purpose  of  taxation. 

Cited  in  notes  (22  L.R.A.  478)  on  tax  on  partnership  property;  (G  L.R.A. 
(N.S.)  665)  on  legality  of  joint  stock  company  at  common  law. 

Limited  in  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  295,  58  U. 
S.  App.  444,  86  Fed.  587,  retaining  jurisdiction  of  Federal  court  over  joint  stock 
association,  because  of  diversity  of  citizenship. 
Shares  in  joint  stock  associations. 

Cited  in  Re  Jones,  172  N.  Y.  579,  60  L.  R.  A.  477,  footnote  p.  476,  65  N.  E.  570, 
Reversing  69  App.  Div.  241,  74  N.  Y.  Supp.  702,  sustaining  transfer  tax  on  shares 
of  joint  stock  association  as  personalty,  though  invested  in  real  estate;  Lane  v. 
Albertson,  78  App.  Div.  616,  79  N.  Y.  Supp.  947,  sustaining  right  of  residuary 
legatee  to  shares  of  joint  stock  association  willed  to  him,  notwithstanding  pro- 
vision in  articles  as  to  sale  or  transfer  by  member;  Gregg  v.  Sanford,  12  C.  C.  A. 
526,  28  U.  S.  App.  313,  65  Fed.  153,  denying  right  to  tax  shares  of  joint  stock  as- 
sociation under  statute  imposing  tax  on  capital  stock  of  "incorporated" 
companies. 
Rights  and  liabilities  of  corporation  and  its  members. 

Cited  in  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  69  App.  Div.  148,  74  N.  Y.  Supp. 
617,  denying  to  stockholder  right  to  bring  action  individually  for  wrong  done 
corporation;  Camp  Mfg.  Co.  v.  Harriman,  18  Misc.  724,  43  N.  Y.  Supp.  673,  and 
National  Bank  v.  Dillingham,  147  N.  Y.  611,  49  Am.  St.  Rep.  692,  42  N.  E.  338, 
holding  that  liability  of  trustees  of  corporation  for  failure  to  file  report  is 
secondary;  Boatmen's  Bank  v.  Gillespie,  209  Mo.  251,  108  S.  W.  74,  holding  that 
upon  incorporation  individuality  of  corporators  is  merged  into  corporation. 

Cited  in  notes  (57  L.  R.  A.  75)  on  taxation  of  corporate  franchise  in  United 
States;  (58  L.  R.  A.  526)  on  taxation  of  capital  stock  of  corporations  in  United 
States;  (76  Am.  St.  Rep.  129)  on  right  of  corporation  to  assess  stockholders. 

16  L.  R.  A.  186,  RYDER  v.  HORSTING,  130  Ind.  104,  29  N.  E.  567. 
Right   to   notice   in   condemnation   proceedings. 

Cited  in  Aldredge  v.  School  Dist.  No.  16,  10  Okla.  698,  65  Pac.  96,  holding 
owner  of  property  to  be  taken  for  public  use  entitled  to  notice;  Brigham  City 
v.  Chase,  30  Utah,  421,  85  Pac.  436,  holding  fact  that  all  o\vners  of  land  in  con- 
demnation proceedings  are  not  parties  is  not  fatal  to  action ;  Baldwin  v.  Moroney, 
173  Ind.  582,  30  L.R.A. (N.S.)  770,  91  N.  E.  3,  to  the  point  that  it  is  not  neces- 
sary to  make  owner  party  to  petition  for  vacation  of  highway  if  occupant  or 
agent  is  named  as  party. 
Acts  of  county  commissioners. 

Cited  in  Brooks  v.  Morgan,  36  Ind.  App.  679,  76  N.  E.  331,  holding  where  an 
attack  is  made  upon  action  of  county  commissioners  that  jurisdiction  of  board 
is  presumed;  State  ex  rel.  Pagett  v.  Superior  Court,  47  Wash.  15,  91  Pac.  241, 
holding  that  findings  of  county  commissioners  in  a  proceeding  to  establish  a 
county  road  cannot  be  collaterally  attacked. 
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16  L.  R.  A.  188,  FAY  v.  PACIFIC  IMPROV.  CO.  93  Cal.  253,  27  Am.  St.  Rep.  198, 

26  Pac.  1099,  28  Pac.  943. 
Liability   for   loss   of   personal   property. 

Cited  in  Pope  v.  Farmers'  Union  &  Mill.  Co.  130  Cal.  141,  53  L.  R.  A.  677,  80 
Am.  St.  Rep.  87,  62  Pac.  384,  sustaining  right  to  recover  value  of  wheat  lost  by 
fire,  under  contract  with  warehouseman  to  restore  it,  damage  by  elements 
excepted. 

Cited  in  footnotes  to  Libby  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds  un- 
precedented flood,  causing  washout  of  railroad  culvert,  act  of  God;  Lang  v.  Penn- 
sylvania R.  Co.  20  L.  R.  A.  360,  which  holds  theft  or  destruction  of  whiskey  after 
train  wrecked  by  flood  not  due  to  inevitable  accident;  Bradley  Livery  Co.  v. 
Snook,  55  L.  R.  A.  208,  which  denies  innkeeper's  liability  for  team  tied  under  shed 
without  his  attention  being  called  to  fact;  Rains  v.  Maxwell  House  Co.  64 
L.R.A.  471,  which  holds  watch  within  operation  of  a  statute  providing  that 
the  retention  of  jewels  by  a  guest  at  a  hotel  shall  be  at  his  own  risk. 

Cited  in  notes    (99  Am.   St.  Rep.   583)    on  liability  of  innkeepers  for  injury 
to  or  loss  of,  guest's  property;    (136  Am.  St.  Rep.  230)    on  duty  of  warehouse- 
man in  care  of  property. 
Public  inn. 

Cited  in  Humburd  v.  Crawford,  128  Iowa,  745,  105  N.  W.  330,  holding  an 
eating  house  where  previous  agreement  is  not  necessary  in  order  to  become  a 
guest,  is  within  civil  rights  statute ;  Holstein  v.  Phillips,  146  N.  C.  372,  14 
L.R.A.(N.S.)  478,  59  S.  E.  1037,  14  A.  &  E.  Ann.  Cas.  323,  holding  a  stranger 
staying  at  a  summer  hotel  a  guest  though  paying  board  by  week. 

Cited  in  note   (105  Am.  St.  Rep.  939)   on  who  are  guests  at  inn. 

16  L.  R.  A.  189,  GRATIOT  v.  MISSOURI  P.  R.  CO.  16  Mo.  384,  19  S.  W.  31. 

Affirmed  in  bane  in  116  Mo.  450,  21  S.  W.  1094. 
"When   n«'«  I  i««-i!«'t-  question  for  jury. 

Cited  in  Kunz  v.  Oregon  R.  &  Nav.  Co.  51  Or.  201,  93  Pac.  141,  holding  that 
negligence  may  be  inferred  by  jury,  where  train  is  run  at  30  miles  per  hour 
across  street  in  city  in  violation  of  ordinance;  Stearns  v.  Boston  &  M.  R.  Co. 
75  N.  H.  45,  71  Atl.  21,  21  Ann.  Cas.  1166,  holding  that  question  whether  traveler 
was  guilty  of  contributory  negligence  in  crossing  track,  is  for  jury,  when  it  ap- 
pears train  was  running  at  twice  its  proper  speed;  Clark  v.  St.  Louis  &  S.  F.  R. 
Co.  24  Okla.  771,  108  Pac.  361,  to  the  point  that  question  of  negligence  is  for 
jury  where  traveler  is  struck  by  train  while  crossing  even  though  he  failed  to 
look  constantly  in  both  directions;  Kansas  City-Lea venworth  R.  Co.  v.  Gallagher, 
68  Kan.  430,  64  L.R.A.  348,  75  Pac.  469,  declaring  it  ordinarily  to  be  for  the  jury 
to  decide  whether  or  not  a  person  is  negligent  in  attempting  to  cross  track  in 
front  of  approaching  car;  Wilkinson  v.  Oregon  Short  Line  R.  Co.  35  Utah,  136, 
99  Pac.  466  (dissenting  opinion),  on  necessity  of  traveler  looking  constantly  for 
approaching  trains  while  crossing  railroad  tracks. 

Cited  in  footnotes  to  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753, 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before 
crossing  railroad  track,  for  jury;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A. 
803,  which  holds  recovery  not  prevented  by  failure  to  look  when  within  30  feet  of 
track;  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look 
for  train  when  within  35  feet  of  track,  negligence;  Colorado  &  Southern  R.  Co.  v. 
Thomas,  70  L.R.A.  681,  which  holds  failure  to  look  and  listen  before  crossing 
track  not  excused  by  existence  of  building  adjoining  highway  which  would  ob- 
L.R.A.  Au.  Vol.  III.— 3. 
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struct  view  of  tracks  and  by  noise  created  therein  which  would  prevent  hearing 
approaching  train. 

Cited  in  note  in  (17  L.R.A.  (X.S.)  563)  on  power  of  municipality  to  regulate 
speed  of,  and  signals  from,  trains  at  crossings. 

Distinguished  in  St.  Louis  &  S.  F.  R.  Co.  v.  Johnson,  59  Ark.  129,  26  S.  W- 
593,  holding  that  person  alighting  from  train  at  station   is  not  guilty  of  con- 
tributory negligence   for   failure  to  look  and  listen  before  attempting  to  cross, 
main  track. 
\  (I  in  issiliili  t  >•  of  and  demurrer  to  evidence. 

Cited  in  footnote  to  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  32  L.  R.  A.  354r 
which  sustains  practice  of  demurring  to  evidence. 
Excessive  verdict. 

Cited  in  note  (14  L.R.A.  680)  on  excessive  verdicts  in  suits  for  personal  in- 
juries. 

16  L.  R.  A.  198,  RICE  v.  MOORE,  48  Kan.  590,  30  Am.  St.  Rep.  318,  30  Pac.  10. 
Revivor  of  judgment. 

Cited  in  Bankers  L.  Ins.  Co.  v.  Robbins,  59  Neb.  173,  80  N.  W.  484,  permitting 
revivor  of  judgment  more  than  five  years  after  issuance  of  execution,  because  spe- 
cial limitation  not  applicable. 

Cited  in  note    (37  L.R.A.  (N.S.)    1164)    on  service  of  notice  in  proceedings  to 
revive  judgment. 
"What    law    governs    actions    on    judgments. 

Cited  in  notes  (48  L.  R.  A.  633)  as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country;  (5  Eng.  Rul.  Cas.  944)  on  law  governing 
remedies. 

16  L.  R.  A.  200,  WILSON  v.  TRENTON,  53  N.  J.  L.  645,  23  Atl.  278. 
Notice. 

Cited  in  Blanchard  v.  Ely,  179  Mass.  588,  61  N.  E.  218,  holding  service  of  de- 
mand by  mail  before  enforcing  lien  for  keeping  horse,  sufficient;  Lehigh  Valley  R, 
Co.  v.  Snyder,  56  N.  J.  L.  331,  28  Atl.  376,  holding  it  error  to  exclude  exidence  of 
posting  on  bulletin  notice  of  new  regulation  as  affecting  right  to  discharge  em- 
ployee of  railroad;  Bank  of  Columbia  v.  Portland,  41  Or.  7,  67  Pac.  1112,  holding; 
sufficient,  notice  of  street  improvement  substantially  complying  with  requirement, 
of  charter. 

Cited  in  footnotes  to  Savings  Bank  v.  Authier,  18  L.  R.  A.  498,  which  holds 
summons  mailed  defendant  by  third  person,  served  by  mistake,  insufficient;  Treftz. 
v.  Stahl,  18  L.  R.  A.  500,  which  holds  defective  service  of  notice  of  motion  to  place 
case  on  short-cause  calendar,  by  leaving  with  occupant  of  office,  waived  by  permit- 
ting trial  without  objection. 
Validity  of  assessment. 

Cited  in  State,  Roebling,  Prosecutor,  v.  Trenton,  58  N.  J.  L.  42,  32  Atl.  685r 
vacating  assessment  for  benefits  because  not  made  in  relation  to  increase  in  mar- 
ket value  of  property. 

16  L.  R.  A.  203,  PURCELL  v.  ST.  PAUL  CITY  R.  CO.  48  Minn.  134,  50  N.  W, 

1034. 
Liability  for  injury  due  to  mental  shock. 

Cited  with  special  approval  in  Stewart  v.  Arkansas  Southern  R.  Co.  112  La. 
768,  36  So.  676,  upholding  right  to  recover  where  there  was  fright  and  a  violent 
shock  to  which  illness  of  plaintiff  was  traced;  Simone  v.  Rhode  Island  Co.  28  R. 
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I.  198,  9  L.R.A.  (X.S.)  746,  CG  Atl.  202,  holding  that  liability  exists  where  negli- 
gence causes  fright  and  as  a  natural  consequence  of  the  fright  physical  ills  follow, 
or  if  fright  cause  nervous  troubles  and  those  in  turn  physical  ones. 

Cited  in  Mitchell  v.  Rochester  R.  Co.  4  Misc.  581,  25  N.  Y.  Supp.  744,  upholding 
liability  for  miscarriage  as  direct  result  of  fright  of  woman  nearly  run  down  by 
horses  of  street  railway  while  waiting  to  board  another  car;  Mack  v.  South  Bound 
R.  Co.  52  S.  C.  334,  40  L.  R.  A.  084,  08  Am.  St.  Rep.  913,  29  S.  E.  905,  which  holds 
railroad  liable  for  physical  injuries,  sustained  by  lad  in  jumping  from  track  in 
fright  at  sudden  approach  of  train;  Sloane  v.  Southern  California  R.  Co.  Ill  CaJ. 
682,  32  L.  R.  A.  197,  44  Pac.  320,  sustaining  judgment  for  damages  to  woman  for 
nervous  shock,  superinduced  by  mental  excitement  due  to  being  compelled  to  leave 
car  on  which  rightfully  a  passenger;  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  542, 
60  L.  R.  A.  620,  42  S.  E.  983,  sustaining  right  of  action  by  woman  for  physical 
injury  caused  by  fright  due  to  throwing  rock  tipon  her  house  while  blasting;  Den- 
ver &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  85,  41  C.  C.  A.  34,  100  Fed.  750,  uphold- 
ing instruction  that  recovery  may  be  had  for  nervous  shock  caused  by  fright  in 
railway  collision;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  242,  47  L.  R.  A.  326, 
77  Am.  St.  Rep.  856,  54  S.  W.  944,  sustaining  judgment  for  damages  from  neu- 
rasthenia as  result  of  mental  shock  to  passenger  in  derailed  car;  Watson  v.  Dilts, 
116  Iowa,  252,  57  L.  R.  A.  561,  93  Am.  St.  Rep.  239,  89  N.  W.  1068,  sustaining 
right  of  woman  to  recover  for  nervous  prostration  caused  by  fright  at  stealthy 
approach  of  defendant  on  husband's  property;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49 
L.  R.  A.  85,  41  C.  C.  A.  40,  100  Fed.  755,  upholding  admissibility  on  question  of 
fright  or  nervous  shock  of  evidence  of  what  was  seen  and  heard  by  plaintiff  after 
leaving  car  in  railway  wreck;  Bacon  v.  Pullman  Co.  16  L.R.A. (NiS.)  582,  89  C.  C. 

A.  1,  159  Fed.  7,  14  A.  &  E.  Ann.  Cas.  516,  on  right  to  recover  for  physical  in- 
juries resulting  solely   from  right  or  other   mental  disturbances;    Philadelphia, 

B.  &  W.  R.  Co.  v.  Mitchell,  107  Md.  607,  17  L.R.A.  (N.S.)  977,  69  Atl.  422,  as  to 
whether   there   can   be   a   recovery   for   physical   injuries   from   fright;    Lesch   v. 
Great  Northern  R.  Co.  97  Minn.  506,  7  L.R.A.  (N.S.)   94,  106  N.  W.  955,  denying 
right   to   recover   for   fright   resulting   in   physical   injuries,   in   absence   of   con- 
temporaneous injury  unless  fright  is  proximate  result  of  a  wrong  to  plaintiff: 
Kimberly  v.  Rowland,  143  N.  C.  405,  7  L.R.A. (N.S.)   548,  55  S.  E.  778,  uphold- 
ing right  of  action  for  negligent  act  causing  fright,  resulting  in  physical  injury 
not  contemporaneous  but  directly  traceable  to  it;  Green  v.  Shoemaker  &  Co.  Ill 
Md.  82,  23  L.R.A. (N.S.)   673,  73  Atl.  688,  holding  damages  recoverable  for  actual 
physical   injuries   resulting   from   fright   caused   by   blasting,   although   there   is. 
no  direct  physical  impact;   Prescott  v.  Robinson,  74  N.  H.  462,  17  L.R.A.  (N.S.) 
596,  124  Am.  St.  Rep.  987,  69  Atl.  522,  holding  that  ignorance  of  the  pregnant 
condition  of  a  woman  run  down  by  automobile  does  not  lessen  liability  for  natural 
consequences  of  negligence;   Pankopf  v.  Hinkley,  141  Wis.  149,  24  L.R.A. (N.S. ) 
1161,   123  N.  W.   625,  holding  miscarriage  following  fright  or  shock  caused  by 
negligence  will  entitle   the   one  who   suffers   to   recover   although  there   was  no 
physical  contact  with  the  person. 

Cited  in  notes  (32  L.  R.  A.  143)  on  recovery  of  damages  for  miscarriage;  (8 
Eng.  Rul.  Cas.  418)  on  remoteness  of  damages. 

Distinguished  in  Nelson  v.  Crawford,  122  Mich.  470,  80  Am.  St.  Rep.  577,  81  N. 
W.  335,  denying  right  of  recovery  for  miscarriage  superinduced  by  fright  at  man 
dressed  in  woman's  clothes;  Bucknam  v.  Great  Northern  R.  Co.  76  Minn.  378,  79 
N.  W.  98,  denying  right  of  action  for  sickness  of  wife,  caused  by  abusive  and  vio- 
lent language  to  husband  by  railway  employee;  Sanderson  v.  Northern  P.  R.  Co. 
38  Minn.  166,  60  L.  R.  A.  405,  97  Am.  St.  Rep.  509,  92  N.  W.  542,  holding  dam- 
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ages  not  recoverable  for  fright  of  mother,  due  to  attempt  of  conductor  to  put  child 
off  train. 

Disapproved  in  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  290,  38  -L.  R.  A.  514,  60 
Am.  St.  Rep.  393,  47  X.  E.  88,  denying  right  of  action  for  physical  injuries  due 
solely  to  fright  and  mental  disturbance  caused  by  negligence;  Braun  v.  Craven, 
175  111.  417,  42  L.  R.  A.  205,  51  X.  E.  657,  denying  liability  consequent  on  mere 
fright,  superinducing  nervous  shock,  if  it  could  not  be  reasonably  anticipated  to 
result  from  action  or  language  producing  it. 
Previous  condition  of  health  as  affecting-  right  of  recovery  for  injury. 

Cited  in  Watson  v.  Rinderknecht,  82  Minn.  239,  84  X.  W.  798,  holding  victim 
of  assault  entitled  to  damages  directly  resulting  from  it,  though  more  liable  to 
suffer  damage  because  of  previous  injury;  Turner  v.  Nassau  Electric  R.  Co.  41 
App.  Div.  217,  58  N.  Y.  Supp.  490,  sustaining  liability  of  railroad  for  death  of 
traveler  whose  skull  was  fractured,'  precipitating  delirium  tremens,  which  was  the 
direct  cause  of  death;  Basham  v.  Hammond  Packing  Co.  107  Mo.  App.  551,  81 
S.  W.  1227,  holding  a  servant  with  curvature  of  the  spine  and  tuberculosis 
whose  lungs  were  congested  by  falling  of  elevator,  could  recover  though  ordi- 
nary person  would  not  have  been  injured;  Texas  &  X.  0.  R.  Co.  v.  Lee,  32  Tex. 
Civ.  App.  27,  74  S.  W.  345,  holding  that  mere  fact  of  physical  condition  such 
as  to  render  injured  person  more  succeptible  to  injury,  will  not  defeat  liability 
for  negligence  proximately  causing  injury. 
Liability  for  mental  suffering-. 

Cited  in  Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  207,  63  Am.  St.  Rep.  343, 
47  N.  E.  694,  denying  liability  for  mental  anguish  unaccompanied  by  physical 
suffering;  Xewman  v.  Western  U.  Teleg.  Co.  54  Mo.  App.  442,  denying  right  to 
recover  for  mental  anxiety  induced  by  nondelivery  of  telegram;  Cowan  v.  Western 
U.  Teleg.  Co.  122  Iowa,  382,  64  L.  R.  A.  549,  101  Am.  St.  Rep.  268,  98  X.  W.  281, 
holding  damages  for  mental  anguish,  resulting  from  negligent  transmission  of 
telegram,  recoverable;  Beaulieu  v.  Great  Xorthern  R.  Co.  103  Minn.  49,  19 
L.R.A. (X.S.)  567,  114  N.  W.  353,  14  A.  &  E.  Ann.  Cas.  462,  holding  carrier's 
breach  of  contract  to  carry  a  corpse  not  ground  for  allowing  recovery  for  mental 
suffering  in  absence  of  wilful  or  malicious  conduct;  Shellabarger  v.  Morris, 
115  Mo.  App.  571,  91  S.  W.  1005,  holding  bodily  impact  not  material  where 
mental  fright  or  hurt  springs  from  a  direct  wrong  or  wilful  tort;  Bouillon  v. 
Laclede  Gaslight  Co.  148  Mo.  App.  472,  ]29  S.  W.  401,  holding  that  fright  and 
mental  anguish  arising  from  trespass  to  person  or  property  are  proper  elements 
of  damage  in  action  for  trespass;  Geiger  v.  Grand  Trunk  R.  Co.  10  Ont.  L.  Rep. 
579,  holding  that  where  defendant  suffered  no  visible  bodily  injuries  except 
slight  bruises,  but  complained  of  mental  shock  recovery  for  mental  shock 
would  not  be  permitted. 

Cited  in  footnote  to  Haile  v.  Texas  &  P.  R.  Co.  23  L.  R.  A.  774,  which  denies  li- 
ability for  insanity  resulting  from  shock  and  excitement,  without  bodily  injury. 

Cited  in  note  (77  Am.  St.  Rep.  869)  on  fright  as  element  of  recoverable 
damages. 

Distinguished  in  Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  771,  17  L.  R.  A.  433, 
30  Am.  St.  Rep.  183,  15  S.  E.  901,  denying  damages  for  mental  anguish  to  receiver 
of  delayed  telegram  announcing  mortal  illness  of  brother. 
\\  lin t  is  an  intervening  cause. 

Cited  in  St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Xeb.  458.  62  X.  W.  887,  holding 
that,  an  intervening  cause  must  be  one  not  produced  by  the  alleged  wrongful 
act  but  independent  of  it  and  adequate  to  produce  the  result  in  question. 
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Proximate  cause  as  a   question   for   the   jury. 

Cited  in  Omaha  Street  R.  Co.  v.  Larson,  70  Xeb.  595,  97  N.  W.  824,  hold- 
ing question  whether  failure  to  use  diligence  in  stopping  car  after  collision  was 
direct  cause  of  injury,  one  for  jury. 

Cited  in  note   (3G  Am.  St.  Rep.  828)  on  proximate  and  remote  cause. 
Contributory  negligence  in  face  of  imminent  peril. 

Cited  in  Dolson  v.  Dunham,  96  Minn.  229,  104  N.  W.  964,  holding  mere  fact 
that  choice  was  not  the  best  means,  immaterial  where  there  are  different  lines 
of  action,  one  of  which  must  be  taken. 

16  L.  R.  A.  205,  BUTLER  v.  JOYCE,  9  Mackey,  191. 
Hiiihi     of    recovery    on    lost    instrument. 

Cited  in  footnotes  to  Kirkwood  v.  First  Xat.  Bank,  24  L.  R.  A.  444,  which  holds 
indemnity  bond  required  as  condition  for  recovery  on  negotiable  instrument  lost 
before  maturity;  Haug  v.  Riley,  40  L.  R.  A.  244,  which  holds  right  to  prove  lost 
note  by  copy  not  taken  away  by  statute;  Bank  of  Gilby  v.  Farnsworth,  38  L.  R.  A. 
843,  which  holds  drawer  of  draft  lost  in  mails  during  transportation  from  payee 
for  collection  discharged  by  delay  in  discovering  loss. 

Cited  in  notes  (4  Eng.  Rul.  Cas.  653)  on  right  of  action  on  lost  note  or  bill; 
(35  L.R.A.  (X.S.)  110)  on  payment  by  commercial  paper. 

16  L.  R.  A.  209,  WROXKOW  v.  OAKLEY,  133  N.  Y.  505,  28  Am.  St.  Rep.  661, 

31  X.  E.  521. 
Release    of    dower. 

Cited  in  Danaher  v.  Hildebrand,  72  Misc.  242,  131  N.  Y.  Supp.  127,  holding 
that  where  title  involves  legal  questions  as  to  construction  of  written  instruments 
they  may  be  determined  in  action  for  specific  performance. 

Cited  in  footnote  to  Lewis  v.  Apperson,  68  L.R.A.  867,  which  holds  dower  right 
not  barred  by  deed  signed  by  wife  and  a  court  commissioner  conveying  husband's 
real  estate. 

Cited  in  note  (84  Am.  St.  Rep.  763,  765,  769)  on  power  of  attorney  by  married 
woman. 

Distinguished  in  Security  Sav.  Bank  v.  Smith,  38  Or.  77,  84  Am.  St.  Rep.  756, 
62  Pac.  794,  denying  power  to  release  inchoate  right  of  dower  under  power  of  at- 
torney to  sell  and  mortgage  "my  lands." 

16  L.  R.  A.  214,  STATE  ex  rel,  WIESEXTHAL  v.  DEXXY,  4  Wash.  135,  29  Pac. 

991. 
Municipal  charters. 

Cited  in  Reeves  v.  Anderson,  13  Wash.  22,  42  Pac.  625,  holding  right  to  make 
new  charter  included  in  right  to  "frame  charter,"  though  act  concerning  amend- 
ments invalid;  State  ex  rel.  Major  v.  Kansas  City,  233  Mo.  181,  134  S.  W.  1007, 
holding  that  where  constitution  declares  what  proportion  of  voters  may  amend 
city  charter,  provision  in  charter  fixing  different  proportion  is  void. 

16  L.  R.  A.  220,  HAEUSSLER  v.  MISSOURI  IROX  CO.  110  Mo.  188,  33  Am.  St. 

Rep.  431,  19  S.  W.  75. 
Adverse   possession. 

Cited  in  footnote  to  Davis  v.  Williams,  54  L.  R.  A.  749,  which  sustains  agent's 
right  to  acquire  adverse  title  to  principal's  property  occupied  as  part  of  contract 
of  service. 
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Partition. 

Cited  in  Finch  v.  Smith,  146  Ala.  651,  41  So.  819,  9  A.  &  E.  Ann.  Cas.  1026,  on 
partition  of  property  where  a  lease  exists. 

Cited  in  footnotes  to  Caldwell  v.  Snyder,  35  L.  R.  A.  198,  which  holds  right  of 
devisee  to  partition  precluded  by  provision  of  will ;  Crocker  v.  Cotting,  39  L.  R.  A. 
215,  which  holds  agreement  against  partitioning  land  not  implied  on  purchase 
in  common  of  land  subject  to  easement  belonging  to  purchaser. 

Cited  in  note  (95  Am.  St.  Rep.  218)  on  validity  of  conditions  and  restrictions 
in  deed. 

16  L.  R.  A.  223,  NICHOLSON  v.  NATIONAL  BANK,  92  Ky.  251,  17  S.  W.  627. 
"When    negotiable   paper   purchased. 

Cited  in  footnote  to  Warman  v.  First  Nat.  Bank,  49  L.  R.  A.  412,  which  holds 
bank  discounting  negotiable  paper  and  placing  amount  to  holder's,  credit  as  de- 
posit not  purchaser. 
Usury. 

Cited  in  footnote  to  Danforth  v.  National  State  Bank,  17  L.  R.  A.  622,  which 
holds  national  bank  prohibited  from  discounting  paper  at  more  than  lawful  rate 
of  interest. 

Cited  in  note  (56  L.  R.  A.  679)  on  forfeiture  or  other  effect  of  taking  or  reserv- 
ing illegal  interest  by  national  bank. 

16  L.  R.  A.  225,  SHIDELER  v.  STATE,  129  Ind.  523,  28  Am.  St.  Rep.  206,  28  N. 

E.  537,  29  N.  E.  36. 
Bar    of    former    conviction. 

Cited  in  DeBord  v.  People,  27  Colo.  380,  83  Am.  St.  Rep.  89,  61  Pac.  599,  which 
holds  person  accusing  himself  of  assault  before  justice,  and  being  fined,  not  in 
jeopardy  so  as  to  successfully  defend  against  prosecution  for  same  offense;  Com. 
v.  Pflueger,  10  Pa.  Dist.  R.  718,  on  effect  of  an  acquittal  obtained  by  a  sham 
prosecution  instigated  by  defendant  himself. 

Cited  in  footnote  to  Cooper  v.  Com.  45  L.  R.  A.  216,  which  holds  acquittal  on 
criminal  charge  bar  to  prosecution  for  perjury  in  denying  commission  of  offense. 

Distinguished  in  Godding  v.  State,  39  Ind.  App.  47,  78  N.  E.  257,  holding  in 
bastardy  proceedings  that  former  adjudication  was  no  answer  where  state  was 
not  represented  nor  given  an  opportunity  to  appear. 

16  L.  R.  A.  228,  VERMILLION  COUNTY  v.  CHIPPS,  131  Ind.  56,  29  N.  E.  1066. 
County    liability    for    negligence. 

Cited  in  note   (39  L.  R.  A.  39)   on  liability  of  counties  in  actions  for  torts  and 
negligence. 
Defective  bridges. 

Cited  in  Parke  County  v.  Wagner,  138  Ind.  611,  38  N.  E.  171,  holding  that  coun- 
ty's liability  for  injury  to  horse  because  of  negligence  in  keeping  bridge  in  repair 
lias  become  law  of  land;  Jasper  County  v.  Allman,  142  Ind.  577,  39  L.  R.  A.  62, 
42  N.  E.  206,  denying  implied  liability  of  counties  for  damages  for  failure  to  keep 
bridges  in  repair;  Bailey  v.  Lawrence  County,  5  S.  D.  398,  49  Am.  St.  Rep.  881, 
59  N.  W.  219,  denying  liability  of  county  for  failure  to  keep  bridge  in  repair,  al- 
though made  its  duty  to  repair;  Johnson  County  v.  Reinier,  18  Ind.  App.  121,  47 
N.  E.  642,  sustaining  demurrer  to  complaint  for  want  of  facts  when  negligence 
in  construction  of  bridge  was  failure  to  maintain  railing;  Reinhart  v.  Martin 
County,  9  Ind.  App.  573,  37  N.  E.  38,  denying  liability  of  county  for  failure  to 
keep  in  repair  bridge  over  ditch,  which  complaint  showed  not  to  be  county  bridge; 


39  L.  R.  A.  CASES  AS  AUTHORITIES.  [1C  L.R.A.  228 

Shelby  County  v.  Blair,  8  Ind.  App.  579,  36  N.  E.  216,  denying  county's  liability 
for  acts  of  agents  unless  imposed  by  statute,  but  sustaining  judgment  for  acci- 
dent of  bridge  over  mill  race  ovit  of  repair;  Parke  County  v.  Sappenfield,  6  Ind. 
App.  579,  33  X.  E.  1012,  affirming  county's  liability  for  failure  to  keep  bridge  and 
approaches  in  repair;  Allen  County  v.  Creviston,  133  Ind.  43,  32  N.  E.  735,  hold- 
ing county  liable  in  damages  for  causing  by  death,  due  to  bridge,  constructed'  of 
defective  material,  being  allowed  to  become  rotten;  Bonebrake  v.  Huntington 
County,  141  Ind.  67,  40  N.  E.  141,  holding  that  bridge  must  have  been  constructed 
in  anticipation  of  its  use  by  traction  engines  to  render  county  liable;  Hardin 
County  v.  Coffman,  60  Ohio  St.  535,  48  L.  R.  A.  458,  footnote  p.  455,  54  N.  E. 
1054,  holding  it  question  for  jury  whether  use  of  bridge  by  traction  engine  should 
have  been  anticipated  by  comissioners;  Ft.  Wayne  v.  Merriman,  45  Ind.  App.  288, 
90  N.  E.  781,  holding  that  city  owes  no  duty  to  person  injured  by  reason  of  de- 
fective bridge,  unless  such  person  was  using  it  for  proper  purpose;  M'Guire  v. 
Lehigh  Valley  R.  Co.  215  Pa.  622,  64  Atl.  825,  holding  that  railway  company  is 
not  liable  for  faulty  construction  of  a  bridge  unless  negligence  is  shown  in  its 
construction. 

Cited  in  note   (27  L.R.A.  (N.S.)   832,  833)   on  municipal  duty  to  construct  and 
maintain  bridges  in  condition  to  sustain  unusual  weight. 
Defective  roads. 

Cited  in  Cones  v.  Benton  County,  137  Ind.  406,  37  N.  E.  272,  holding  county  not 
liable  for  injuries  due  to  defects  in  construction  of  free  gravel  roads. 
Defective  buildings. 

Cited  in  Vigo  County  v.  Daily,  132  Ind.  74,  31  N.  E.  531,  which  holds  county 
not  liable  for  negligence  in  care  and  control  of  courthouse;  Morris  v.  Switzerland 
County,  131  Ind.  286,  31  N.  E.  77,  denying  liability  of  county  to  a  prisoner,  for 
failure  to  keep  jail  in  wholesome  condition. 
Contributory   negligence. 

Cited  in  Korrady  v.  Lake  Shore  &  M.  S.  R.  Co.  131  Ind.  263,  29  N.  E.  1069,  hold- 
ing contributory  negligence  shown  by  traveler  attempting  to  cross  track  in  front 
of  rapidly  approaching  train,  which  he  saw;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Gnunes,  8  Ind.  App.  136,  34  N.  E.  613,  holding  contributory  negligence  not  shown 
where  traveler  at  crossing  was  struck  by  train  he  could  not  have  seen  or  heard  on 
account  of  obstructions;  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  143  Ind.  408,  32  L. 
R.  A.  150,  42  N.  E.  736,  upholding  direction  of  verdict  against  traveler  who,  with 
unobstructed  view,  tried  to  drive  across  track  in  front  of  engine ;  Chicago  v.  Kohl- 
hof,  64  111.  App.  353,  refusing  to  sustain  judgment  against  city  for  injury  due  to 
breaking  of  board  walk  over  which  safe  weighing  1,400  pounds  was  being  moved. 
Demnrrer. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath,  22  Ind.  App.  56,  53  N.  E.  198, 
holding  sustaining  of  demurrer  to  paragraph  of  answer  harmless  error,  where  all 
material  facts  provable  under  general  denial;  Tomlinson  v.  Bainaka,  163  Ind. 
115,  70  N.  E.  155,  holding  the  erroneous  sustaining  of  a  demurrer  to  certain  para- 
graphs of  an  answer  no  ground  for  appeal  where  there  is  a  general  denial  since  arl 
evidence  is  admissible  under  general  denial;  Wilson  v.  Record,  45  Ind.  App.  374, 
30  X.  E.  906,  to  the  point  that  where  complaint  is  questioned  for  first  time  on  ap- 
peal, it  will  withstand  attack  if  it  be  sufficient  to  bar  another  action  for  same 
cause. 
Evidence  of  similar  facts. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right  to 
-jshow  effect  on  different  horses  of  suspended  flag. 
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Property    in 

Cited  in  Missouri-Edison  Electric  Co.  v.  Weber,  102  Mo.  App.  105,  76  S.  W.  736, 
holding  action  maintainable  by  owner  of  manhole  covers  for  their  injury  by  un- 
usually heavy  load  driven  upon  them. 

16  L.  R.  A.  231,  MOYER  v.  BUCKS,  2  Ind.  App.  571,  50  Am.  St.  Rep.  251,  28  X. 

E.  992. 
"When  personal  judgment  allowable. 

Cited  in  Beckett  v.  State,  4  Ind.  App.  137,  30  N.  E.  536,  declaring  void,  judg- 
ment in  bastardy  proceedings  upon  constructive  notice  not  authorized  by  statute; 
Louisville,  X.  A.  &  C.  R.  Co.  v.  State..  8  Ind.  App.  387,  35  X.  E.  916  (dissenting 
opinion),  majority  holding  personal  judgment  proper  against  railroad  in  action 
to  foreclose  drainage  lien;  Jessup  v.  Jessup,  7  Ind.  App.  577,  34  X.  E.  1017r 
which  holds  guardian  cannot  be  appointed  for  insane  person  without  process- 
served  upon  him  or  his  production  in  court. 

Cited  in  footnotes  to  Greenstreet  v.  Thornton,  27  L.  R.  A.   735,  which  holds 
void,  decree  based  on  summons  against  dead  man;  Cabanne  v.  Graf,  59  L.  R.  A. 
735,   which  holds  void,  act  authorizing  service,  in  personal  action  against  non- 
resident, on  agent  in  charge  of  business  in  state  without  seizure  of  property. 
Substituted   service. 

Cited  in  footnotes  to  Tillinghast  v.  Boston  &  P.  R.  Lumber  Co.  22  L.  R.  A.  49T 
wrhich  holds  insufficient,  service  in  other  state  on  foreign  corporation  after  order 
of  publication;  Murray  v.  Murray,  37  L.  R.  A.  626,  which  holds  jurisdiction  to 
subject  property  within  territorial  jurisdiction  of  court  acquired  by  service  by 
publication  and  appointment  of  receiver;  Xational  Teleph.  Mfg.  Co.  v.  Du  Bois, 
30  L.  R.  A.  628,  which  declines  jurisdiction  on  service  by  publication  in  suit  by 
foreign  corporation  against  nonresident;  De  La  Montanya  v.  De  La  Montanya, 
32  L.  R.  A.  82,  which  denies  jurisdiction  to  award  alimony  and  custody  of  children 
in  divorce  suit  on  constructive  service  ;  Bickerdike  v.  Allen,  29  L.  R.  A.  782, 
which  holds  mailing  and  publishing  notice  of  proceeding  to  revive  judgment  suffi- 
cient as  against  resident  who  cannot  be  found;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  58  L.  R.  A.  173,  Avhich  denies  right  to  execution  against  other  property  in 
state  for  unpaid  part  of  judgment  against  nonresident  served  by  attachment  and 
publication;  Capital  City  Bank  v.  Parent,  18  L.  R.  A.  240,  which  holds  creditor's 
bill  cannot  be  based  on  judgment  for  money  only,  in  attachment  suit  against  non- 
resident served  by  publication;  Bernhardt  v.  Brown,  36  L.  R.  A.  402,  which  holds 
execution  sale  under  judgment  on  service  by  publication  invalid  as  to  property 
not  attached  in  action;  Hartzell  v.  Vigen,  35  L.  R.  A.  451,  which  holds  require- 
ment, in  cases  of  service  by  publication,  that  affidavit  be  made  of  jurisdiction  of 
"subject  of  the  action,"  relates  to  the  controversy  between  the  parties:  Silver 
Camp  Min.  Co.  v.  Dickert,  67  L.R.A.  940,  which  holds  jurisdiction  to  compel  non- 
resident to  perform  contract  to  convey  land  within  state  not  conferred  by  service 
by  publication. 

Cited  in  note  (50  L.  R.  A.  577,  578)  on  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law. 

16  L.  R.  A.  236,  DALY  v.  WISE,  132  X.  Y.  306,  44  N.  Y.  S.  R.  422,  30  X.  E.  837. 
False  representations. 

Cited  in  Stein  v.  Rice,  23  Misc.  350,  51  X.  Y.  Supp.  320,  holding  there  was  no 
fraudulent  concealment  of  usual  decrease  in  water  supply  justifying  rescission  of 
lease;  Frank  v.  Bradley  &  C.  Co.  42  App.  Div.  181,  58  X.  Y.  Supp.  1032.  sus- 
taining right  of  action  for  deceit  in  representing  cellar  of  house  being  sold  "as 
dry  as  a  nut,"  when  in  fact  it  was  wet;  Ryder  v.  Wall,  29  Misc.  381,  60  X.  Y. 
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Supp.  535,  sustaining  right  to  recover  disbursements  in  repair  of  house  purchased 
under  contract  by  one  relying  on  false  statement  of  facts  made  innocently; 
Meserole  v.  Hoyt,  161  X.  Y.  62,  55  N.  E.  274,  holding  that  leased  premises  may 
be  abandoned,  where  cellar  floor  covered  with  water  after  rain  and  walls  always 
damp;  Mitchell  v.  Stewart,  187  Pa.  220,  40  Atl.  799,  denying  liability  of  lessor 
for  explosion  of  gas  in  leased  house,  where  secret  defects  or  deficiency  in  gas 
apparatus  not  known ;  Beers  v.  Hamburg- American  Packet  Co.  62  Fed.  472,  sus- 
taining right  to  recover  for  false  answer  by  agent  of  steamship  company,  upon 
which  he  knew  booked  passenger  would  rely;  Kountze  v.  Kennedy,  72  Hun,  315, 
25  N.  Y.  Supp.  682,  which  holds  knowledge  of  falsity  of  representations  by  per- 
son making  them,  necessary  element  in  action  founded  thereon;  Meyers  v.  Rosen- 
back,  5  Misc.  347,  25  N.  Y.  Supp.  521,  holding  evidence  of  false  representations 
as  to  strength  of  building  leased  admissible  in  action  for  rent;  Myers  v.  Rosen- 
back,  13  Misc.  147,  34  N.  Y.  Supp.  63,  upholding  liability  for  false  representations 
as  to  facts  not  known  to  be  true;  Prahar  v.  Tousey,  93  App.  Div.  510,  87  N.  Y. 
Supp.  845,  holding  lessee  not  relieved  from  contract  where  representations  as  to 
weight  floors  would  bear  were  untrue. 

Cited  in  footnote  to  Angevine  v.  Knox-Goodrich,  18  L.  R.  A.  264  which  denies 
implied  warranty  that  house  leased  for  dwelling,  habitable. 

Cited  in  note   (33  L.  R.  A.  453)   on  implied  covenant  in  lease  as  to  fitness  of 
property  for  purpose  intended. 
Appeal    \vhen    vertlict    flirected. 

Cited  in  Tallapoosa  Lumber  Co.  v.  Holbert,  5  App.  Div.  561,  39  N.  Y.  Supp. 
432,  holding  linding  conclusive  on  appeal  when  all  contested  facts  submitted  to 
court;  Howland  v.  Bates,  3  Misc.  610,  22  N.  Y.  Supp.  557,  holding  that  on  appeal 
from  judgment  directed  without  request  to  go  to  jury,  only  inquiry  is  whether 
evidence  sufficient  to  sustain  verdict;  Mosher  v.  Providence  Washington  Ins.  Co. 
12  Misc.  106,  33  N.  Y.  Supp.  85,  holding  that  on  appeal  from  judgment  directed, 
essential  facts  assumed  to  have  been  found  for  successful  party. 

Distinguished  in  Sigua  Iron  Co.  v.  Greene,  31  C.  C.  A.  480,  59  U.  S.  App.  555, 
88  Fed.  210,  holding  that  plaintiff  can  contend  that  material  facts  are  withdrawn 
from  jury  when  court  announces  that  only  one  question  will  be  left  to  it,  after 
denying  motion  to  direct  verdict. 
Landlord's    duty   to    disclose    latent    defects. 

Cited  in  Smith  v.  Donnelly,  93  App.  Div.  573,  87  N.  Y.  Supp.  893,  holding 
landlord  not  absolutely  liable  for  injury  resulting  from  ^failure  to  call  tenant's 
attention  to  latent  defect  in  premises;  Ash  v.  Meeks,  134  App.  Div.  15.6,  118  N. 
Y.  Supp.  821,  holding  where  lessor  knows  of  a  hidden  defect  in  his  premises  he 
is  bound  to  make  it  known  to  his  tenant. 

Cited  in  notes  (9  Eng.  Rul.  Cas.  457)  on  implied  obligation  of  landlord  to  re- 
pair, and  implied  warranty  of  fitness  of  premises  for  purposes  for  which  they  are 
let;  (38  Am.  St.  Rep.  477,  480)  on  what  justifies  tenant  in  abandoning  leased 
premises. 

16  L.  R.  A.  239.  HOYT  v.  PEOPLE,  140  111.  588,  30  N.  E.  315. 
Continuance    in    criminal    cases. 

Cited  in  Keating  v.  People,  160  111.  482,  43  N.  E.  724,  upholding  validity  of 
act  regulating  granting  of  continuances  in  criminal  cases. 

Cited  in  footnotes  to  Fanton  v.  State,  36  L.  R.  A.  158,  which  holds  denial  of 
continuance  authorized  by  agreement  for  reading  of  statement  as  to  what  absent 
witnesses  would  testify  to;  Atkins  v.  Com.  32  L.  R.  A.  108,  which  authorizes 
denial  of  continuance  on  admission  that  absent  witnesses  will  testify  as  alleged. 
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Conviction    on    uncorroborated    evidence   of   accomplice. 

Cited  in  Cohn  v.  People,  197  111.  484,  64  N.  E.  306..  refusing  to  sustain  con- 
viction for  receiving  stolen  goods  on  uncorroborated  evidence  of  the  confessed 
thief;  Conley  v.  People,  170  111.  593,  48  X.  E.  911,  refusing  to  sustain  conviction 
for  murder  of  illegitimate  child  on  unsupported  evidence  of  codefendant  unable 
to  distinguish  between  right  and  wrong;  Campbell  v.  People,  159  111.  26,  50  Am. 
St.  Rep.  134,  42  N.  E.  123,  holding  guilt  of  murder  of  infant  not  established  upon 
uncorroborated  evidence  of  depraved  woman  accusing  herself  as  accomplice,  in 
connection  with  other  circumstances;  Juretich  v.  People,  223  111.  488,  79  N.  E. 
181,  holding  that  uncorroborated  testimony  of  an  accomplice  if  believed  by  jury 
is  sufficient  to  sustain  a  conviction;  People  v.  Feinberg.  237  111.  354,  86  N.  E. 
584,  holding  that  uncorroborated  testimony  of  an  accomplice  should  be  acted  upon 
with  utmost  caution. 
Sufficiency  of  indictment. 

Cited  in  Cochran  v.  People,  175  111.  31,  51  N.  E.  845,  holding  indictment  for 
procuring  miscarriage  insufficient  where  it  alleges  "certain  instrument"  was  ad- 
ministered. 

Distinguished  in  Graff  v.  People,  208  111.  324,  70  N.  E.  299,  upholding  con- 
viction for  conspiracy  to  defraud  insurance  company,  although  arson  charged  as 
overt  act. 

Instruction  on   credibility   of  witness. 

Cited  in  Stevens  v.  People,  215  111.  603,  74  N.  E.  786,  holding  it  error  to  refuse  a 
proper  instruction  as  to  the  credibility  of  an  impeached  witness. 

16  L.  R.  A.  243,  FLINT  v.  HUTCHINSON  SMOKE  BURNER  CO.  110  Mo.  492, 

33  Am.  St.  Rep.  476,  19  S.  W.  804. 
Slander  of  title. 

Cited  in  Linville  v.  Rhoades,  73  Mo.  App.  222,  which  holds  malice  charged  in 
slander  of  title  to  land  where  allegation  is  that  defendant  "wrongfully,  intention^ 
ally,  and  without  just  cause"  made  the  statements;  Thummel  v.  Holden,  149  Mo. 
685,  51  S.  W.  404,  holding  that  court  of  equity  has  not  power,  as  a  rule,  to  restrain 
libel  on  title. 

Cited  in  note  (9  Eng.  Rul.  Cas.  185)  on  malice  as  essential  to  slander  of  title. 
"What  questions  for  equity. 

Cited  in  Chicago  City  R.  Co.  v.  General  Electric  Co.  74  111.  App.  474,  refusing 
to  enjoin  alleged  libelous  and  derogatory  statements  claimed  to  be  circulated  to 
destroy  property  rights  of  corporation;  Walker  v.  Backus  Heating  Co.  97  \Vis. 
163,  72  N.  W.  230,  holding  court  of  equity  should  not  interfere  in  case  which 
involves  infringement  of  patents,  until  controverted  questions  settled  at  law; 
Citizens  Light,  Heat  &  P.  Co.  v.  Montgomery  Light  &  Water  Power  Co.  171  Fed. 
557,  holding  that  court  has  no  jurisdiction  to  enjoin  false  statements  as  to  credit. 
Cited  in  footnotes  to  Shoemaker  v.  South  Bend  Spark  Arrester  Co.  22  L.  R.  A. 
332,  which  authorizes  injunction  against  false  claim  of  title  to  patent;  Dailev 
v.  Superior  Court,  32  L.  R.  A.  273,  which  denies  right  to  enjoin  play  in  theater,, 
based  on  facts  of  criminal  case  on  trial;  Marlin  Firearms  Co.  v.  Shields,  59  L.  R' 
A.  310,  which  denies  right  to  injunction  against  publishing  unjust  and  malicious' 
criticism  of  manufactured  article;  Grand  Rapids  School  Furniture  Co  v  Haney 
School  Furniture  Co.  16  L.  R.  A.  721,  which  authorizes  injunction  against  using- 
decree  in  patent  case,  obtained  by  fraud  and  collusion;  A.  B.  Farquhar  Co  v 
National  Harrow  Co.  49  L.  R.  A.  755,  which  sustains  right  to  enjoin  letters  or 
notices  by  owner  of  patent  to  destroy  another's  business  by  threatening  suit  for 
infringement. 
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Cited  in  notes  (28  L.  R.  A.  4G6)  on  injunction  against  strikes;  (32  L.  R.  A. 
833,  834)  on  constitutional  freedom  of  speech  and  of  the  press. 

Distinguished  in  Christian  Hospital  v.  People,  ]25  111.  App.  644,  sustaining  an 
injunction  enjoining  a  libelous  use  of  complainant's  name. 

16  L.  R.  A.  247,  SEAGER  v.  McCABE,  92  Mich.  186,  52  N.  W.  299. 
Rights  of  dowress  in  oil  and  gas  wells. 

Cited  in  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C.  C.  A.  273,  113  Fed.  439,  holding 
dowress  of  yi8  of  land  entitled  to  accounting  for  oil  taken  from  oil  field  by  re- 
maindermen to  prejudice  of  her  life  estate;  Stewart  v.  Tennant,  52  W.  Va.  580, 

44  S.  E.  223    (dissenting  opinion),  majority  holding  widow  has  interest  in  oil 
taken  from  land  before  assignment  of  dower. 

Cited  in  footnotes  to  Marshall  v.  Mellon,  35  L.  R.  A.  816,  which  holds  life 
tenant's  right  to  operate  for  oil  and  gas  limited  to  operations  begun  before  life 
tenancy  accrued;  Koen  v.  Bartlett,  31  L.  R.  A.  128,  which  .holds  royalty  on  oil 
and  gas  lease  incident  of  life  estate;  Williamson  v.  Jones,  38  L.  R.  A.  694,  which 
holds  life  tenant,  who  is  also  cotenant  of  reversion,  liable  to  account  for  oil 
extracted  under  belief  of  sole  ownership. 
Right  of  surviving  spouse  in  natural  products  of  land. 

Cited  in  Delaney  v.  Manshum,  146  Mich.  528,  109  N.  W.  1051,  holding  that  a 
widow  is  entitled  to  dower  in  growing  trees;  Deffenbaugh  v.  Hess,  225  Pa.  643, 
36  L.R.A. (N.S.)  1105,  74  Atl.  608,  35  Pa.  Co.  Ct.  10,  holding  that  rights  of  a 
tenant  by  courtesy  extends  to  coal  in  ground. 

Cited  in  footnote  to  Swayne  v.  Lone  Acre  Oil  Co.  69  L.R.A.  986,  which  denies 
right  of  one  entitled  to  undivided  life  estate  as  surviving  husband  or  wife  to 
demand  absolutely  any  part  of  production  of  oil  wells  subsequently  opened  by 
remaindermen. 

Cited  in  note  (36  L.R.A. (N.S.)   1101,  1107)   on  mineral  rights  of  life  tenant. 

Disapproved  in  Swayne  v.  Lone  Acre  Oil  Co.  98  Tex.  607,  69  L.R.A.  991,  86 
S.  W.  740,  8  A.  &  E.  Ann.  Cas.  1117,  holding  spouse  holding  statutory  life  interest 
not  entitled  because  thereof  to  any  part  of  production  of  well. 

16  L.  R.  A.  251,  LOUISVILLE,  N.  O.  &  T.  R.  CO.  v.  JORDAN,  69  Miss.  939,  34 

Am.  St.  Rep.  599,  11  So.  111. 
Service  of  process  on   infant. 

Cited  in  footnote  to  Sloane  v.  Martin,  28  L.  R.  A.  347,  which  denies  necessity 
of  actual  service  on  infants  in  suit  for  sale  of  land  in  which  they  have  interest. 
Limit   of   legislative   power. 

Cited  in  footnotes  to  People  ex  rel.  Kern  v.  Chase,  36  L.  R.  A.  105,  which  holds 
Torrens  law  unconstitutional  as  attempt  to  delegate  judicial  power  to  registrar  of 
titles;  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds  unconstitutional, 
act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no  obliga- 
tion exists. 
Corporations;  consolidation. 

Cited  in  notes  (89  Am.  St.  Rep.  624)  on  effect  of  consolidation  of  corporations; 
(59  Am.  St.  Rop.  555)  as  to  when  corporation  becomes  liable  for  debts  of  pre- 
ceding corporation  or  partnership. 

16  L.  R.  A.  256,  COM.  v.  GRAVES,  155  Mass.  163,  29  N.  E.  579.  ^  J'f 

Habitual    criminal  statutes  and   ex    post    facto   laws. 

Followed  in  Sturtevant  v.  Com.  158  Mass.  599,  33  N.  E.  648;  Com.  v.  Cody, 
165  Mass.  138,  42  N.  E.  575,  upholding  validity  of  statute  punishing  habitual 
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criminals,  when  date  of  larcenies  in  indictment  subsequent  to  time  statute  went 
into  effect;  Com.  v.  Walker,  163  Mass.  228,  39  X.  E.  1014,  sustaining  necessity  of 
allegations  of  former  convictions  and  sentences  in  indictment  charging  prisoner 
with  being  habitual  criminal;  McDonald  v.  Massachusetts,  180  U.  S.  313,  45 
L.  ed.  547,  21  Sup.  Ct.  Rep.  389,  Affirming  173  Mass.  326,  73  Am.  St.  Rep.  293, 
53  N.  E.  874,  upholding  statute  punishing  habitual  criminal;  Re  Miller,  110  Mich. 
678,  34  L.  R.  A.  408,  64  Am.  St.  Rep.  376,  68  N.  W.  990,  upholding  statute  as 
not  ex  post  facto,  passed  while  prisoner  serving  one  sentence,  which  deprived  him 
of  time  allowance  for  second  conviction  after  passage  of  act;  Blackburn  v.  State, 
50  Ohio  St.  438,  36  N.  E.  18,  sustaining  sentence  for  life  under  statute  pro- 
viding for  punishment  of  habitual  criminal,  passed  after  two  convictions;  Iowa 
ex  rel.  Gregory  v.  Jones,  128  Fed.  628,  holding  law  providing  term  of  imprison- 
ment for  one  twice  convicted  of  larceny  constitutional,  although  applying  to 
former  convictions  before  passage  of  act. 

Cited  in  State  v.  Dowden,  137  Iowa,  576,  115  N.  W.  211,  holding  constitutional 
an  act  providing  that  a  defendant  who  has  been  twice  convicted  shall  suffer  an 
increased  punishment,  on  a  subsequent  conviction  for  felony;  Com.  v.  Ellis,  207 
Mass.  576,  93  N.  E.  823,  holding  that  previous  commission  of  crime  may  be  made 
element  in  providing  for  punishment  for  later  crime,  without  making  statute 
ex  post  facto  law;  Com.  v.  Aul,  18  Pa.  Dist.  R.  1047,  on  constitutionality  of  stat- 
ute imposing  heavier  penalty  for  second  offense. 

Cited  in  footnotes  to  People  ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834, 
which  holds  statute  not  ex  post  facto  for  abrogating  provision  for  change  of 
magistrate  or  of  venue  for  prejudice;  State  v.  Kyle,  56  L.  R.  A.  115,  which  sus- 
tains statute  authorizing  prosecution  by  information  of  crimes  already  com- 
mitted; People  v.  Hayes,  23  L.  R.  A.  830,  which  holds  change  in  statute  author- 
izing slighter  punishment  not  ex  post  facto  law;  French  v.  Deane,  24  L.  R.  A. 
388,  which  holds  void,  act  giving  right  to  punitive  damages  as  to  existing  cause 
of  action. 

Cited  in  notes  (34  L.R.A.  399,  403)  on  enhancing  penalty  of  crime  when  com- 
mitted by  habitual  criminals  or  prior  offenders;  (45  L.  ed.  U.  S.  543)  on  con- 
struction of  statutes  enhancing  penalty  for  habitual  offenders;  (64  Am.  St.  Rep. 
380,  381)  on  constitutionality  of  statutes  imposing  heavier  penalty  for  second  of- 
fense; (37  Am.  St.  Rep.  589)  on  ex  post  facto  laws. 

16  L.  R.  A.  257,  SHELDEN  v.  FOX,  48  Kan.  356,  29  Pac.  759. 
Contracts   by    public   officials   beyond   term    of    office. 

Cited  in  Coffey  County  v.  Smith,  50  Kan.  354,  32  Pac.  30,  holding  county  board 
about  to  be  dissolved  by  operation  of  law  cannot  contract  for  official  newspaper 
for  following  year. 

Cited  in  footnotes  to  Vincennes  v.  Citizens'  Gaslight  &  Coke  Co.  16  L.  R.  A.  485, 
•which  holds  city  empowered  to  contract  for  gas  or  water  supply  beyond  term  of 
office  of  members  of  council;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  upholds 
•contract  for  term  beyond  limit  of  municipal  board  making  same ;  Gillan  v.  Normal 
School,  24  L.  R.  A.  336,  which  holds  power  of  board  of  regents  to  remove  normal 
school  teacher  at  pleasure  cannot  be  limited  by  by-law  or  contract  of  board; 
Millikin  v.  Edgar  County,  18  L.  R.  A.  447,  which  holds  contract  to  employ  power- 
liouse  keeper  for  term  beyond  term  of  supervisors  unauthorized;  Illinois  Trust 
&  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  518,  which  holds  that  city  may  con- 
tract for  water  for  period  beyond  terms  of  office  of  members  of  its  legislative 
board;  Westminster  Water  Co.  v.  Westminster,  64  L.R.A.  630,  which  holds  that 
perpetual  contract  for  municipal  water  supply  cannot  be  construed  as  having 
been  intended  to  exist  only  for  the  life  time  of  the  water  company. 


45  L.  R.  A.  CASES  AS  AUTHORITIES.  [16  L.R.A.  261 

Cited  in  note  (29  L.R.A.  (N.S.)  65G)  on  power  of  board  to  appoint  officer  or 
make  contract  for  term  extending  beyond  its  own. 

Distinguished  in  Picket  Pub.  Co.  v.  Carbon  County,  36  Mont.  190,  13  L.R.A. 
(N.S.)  1115,  122  Am.  St.  Rep.  352,  92  Pac.  524,  holding  county  board  to  have 
power  to  enter  into  printing  contract  extending  after  expiration  of  term  of 
members. 

Explained  in  Manley  v.  Scott,  108  Minn.  144,  29  L.R.A. (N.S.)  655,  121  N.  W. 
628,  as  not  conflicting  with  rule  that  county  board  may  contract  beyond  term  of 
its  members. 

16  L.  R.  A.  261,  HENDRICKSON  v.  GREAT  NORTHERN  R.  CO.  49  Minn.  245, 
32  Am.  St.  Rep.  540,  51  X.  W.  1044. 

\  <•:_•,  I  i« <!!<•«•  and    presumptions  as  to. 

Cited  in  Hendrickson  v.  Great  Northern  R.  Co.  52  Minn.  341,  54  N.  W.  189, 
holding  contributory  negligence  of  intestate  qviestion  for  jury,  when  only  evidence 
of  it  is  that  he  could  have  seen  train  on  hill  nearly  400  feet  from  crossing; 
Hooper  v.  Great  Northern  R.  Co.  80  Minn.  401,  83  N.  W.  440,  sustaining  verdict 
where  brakeman  was  killed  while  uncoupling  cars  by  negligence  of  engineer  in 
failing  to  give  signals  before  backing;  Lane  v.  Missouri  P.  R.  Co.  132  Mo.  31, 
33  S.  W.  1128  (dissenting  opinion),  majority  holding  that  running  away  of  team 
which  bolted  into  train  could  not  be  laid  to  negligence  of  railroad:  Nichols  v. 
Baltimore  &  0.  S.  W.  R.  Co.  33  Ind.  App.  241,  71  N.  E.  170;  Wolf  v.  Nauman  Co. 
128  Iowa,  263,  103  N.  W.  785;  Grimm  v.  Omaha  Electric  Light  &  P.  Co.  79  Neb. 
396,  114  N.  W.  769, — holding  person  injured  presumed  to  have  exercised  ordinary 
care;  Gray  v.  Chicago,  R.  I.  &  P.  R.  Co.  143  Iowa,  278,  121  N.  W.  1097,  holding 
that  presumption  arises  that  person  killed  at  crossing,  was  in  exercise  of  due  care, 
and  question  such  presumption  was  overcome  was  for  jury;  Korar  v.  Chicago, 
R.  I.  &  P.  R.  Co.  149  Iowa,  718,  41  L.R.A. (N.S.)  38,  128  N.  W.  529,  holding  that 
presumption  of  reasonable  care  arising  from  natural  instinct  of  self-preservation 
is  sufficient  to  sustain  verdict  in  favor  of  trainman  who  was  killed  while  attempt- 
ing to  board  train;  Lewis  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  Ill  Minn.  511,  127  N. 
W.  180,  holding  that  where  man  is  killed  by  negligence  of  another,  presumption 
arises  that  decedent  was  in  exercise  of  due  care;  Kunkel  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  18  N.  D.  378,  121  N.  W.  830,  holding  that  negligence  is  for 
jury  where  there  is  substantial  conflict  of  testimony  and  where  different  minds 
might  reasonably  draw  different  conclusions;  Shumm  v.  Rutland  R.  Co.  81  Vt.  208, 
19  L.R.A. (N.S.)  983,  69  Atl.  945,  holding  that  one  killed  at  crossing,  where  there 
was  no  witness,  cannot  be  presumed  to  have  used  due  care,  where  burden  of  show- 
ing due  care  is  on  plaintiff;  Libaire  v.  Minneapolis  &  St.  L.  R.  Co.  113  Minn. 
522,  130  N.  W.  8,  to  the  point  that  failure  of  railroad  to  give  signals  on  approach 
of  train  to  crossing  is  negligence. 

Cited  in  footnotes  to  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  715,  which  holds 
no  presumption  of  company's  negligence  from  finding  of  child's  body  on  track; 
Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  which  holds  presumption  of  negli- 
gence from  killing  person  on  track  overcome  by  showing  that  person  sitting  or 
lying  on  track  at  night;  Donald  v.  Chicago,  B.  &  Q.  R.  Co.  33  L.  R.  A.  492,  which 
holds  no  presumption  against  railroad  raised  by  failure  to  prove  height  of  cars 
from  which  employee  knocked  by  bridge;  Dixon  v.  Pluns,  20  L.  R.  A.  699,  which 
upholds  presumption  of  negligence  arising  from  fall  of  chisel  on  sidewalk  from 
scaffold;  McLane  v.  Perkins,  43  L.  R.  A.  487,  which  denies  presumption  of  free- 
dom from  contributory  negligence  of  employee  drowned  while  using  leaky  punk 

Cited  in  note  (33  L.R.A.(N.S.)  1105,  1109,  1116)  on  burden  of  proof  as  to  con- 
tributory negligence. 
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Duty  to  look  and  listen  at  crossing1. 

Cited  in  Woehrle  v.  Minnesota  Transfer  R.  Co.  82  Minn.  169,  52  L.  R.  A.  352, 
footnote  p.  34!?,  84  N.  W.  791,  relieving  traveler  of  necessity  of  stopping  to  look 
and  listen,  when  he  knew  it  was  customary  to  have  flagman  out  of  sight  when 
track  clear;  Schneider  v.  Northern  P.  R.  Co.  81  Minn.  386.  84  N.  W.  124,  refusing 
to  hold  one  relieved  from  duty  of  looking  at  crossing,  though  he  was  relieved  from 
listening,  on  account  of  noise;  Klotz  v.  Winona  &  St.  P.  R.  Co.  68  Minn.  349, 
71  N.  W.  257,  holding  traveler  not  necessarily  negligent  at  crossing  when  noises 
of  mill  close  by,  and  whistling  of  engine,  might  have  distracted  attention;  Struck 
v.  Chicago,  M.  &  St.  P.  R.  Co.  58  Minn.  300,  59  N.  W.  1022,  which  holds  failure 
of  deceased  to  look  and  listen  cannot  be  assumed  when  he  was  obliged  to  approach 
crossing  through  hollow,  close  to  track;  Tuthill  v.  Northern  P.  R.  Co.  50  Minn. 
115,  52  N.  W.  384,  leaving  to  jury  question  of  contributory  negligence  of  girl  in 
charge  of  cattle  not  riding  forward  to  crossing  before  cattle  driven  over;  Ames 
v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  655,  95  N.  W.  161  (dissenting 
opinion),  majority  holding  that  presumption  of  exercise  of  instinct  of  self  pres- 
ervation not  affirmative  evidence  of  due  care  at  crossing. 

Cited  in  footnotes  to  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753, 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before 
crossing  railroad  track,  for  jury;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A. 
803,  which  holds  recovery  not  prevented  by  failure  to  look  when  within  30  feet 
of  track;  Van  Auken  v.  Chicago  &  W.  M.  R.  Co.  22  L.  R.  A.  33,  which  holds  that 
failure  to  look  and  listen  on  dark  night  will  not  prevent  recovery  for  injury  by 
engine  running  backward;  Betts  v.  Lehigh  Valley  R.  Co.  45  L.  R.  A.  261,  which 
sustains  right  of  person  approaching  crossing  where  train  is  receiving  or  dis- 
charging passengers,  to  rely  on  rule  requiring  other  train  to  stop;  Colorado  & 
Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  holds  failure  to  look  and 
listen  before  crossing  track  not  excused  by  existence  of  building  adjoining  high- 
way which  would  obstruct  view  of  tracks  and  by  noise  created  therein  which  would 
prevent  hearing  approaching  train. 

Distinguished  in  Carlson  v.  Chicago  &  N.  W.  R.  Co.  96  Minn.  508,  4  L.R.A. 
(N.S.)   351,  113  Am.  St.  Rep.  655,  105  N.  W.  555,  holding  under  facts  plaintiff 
was  guilty  of  contributory  negligence. 
Bnrtlen   of   proof   as   to   cause   of   death. 

Cited  in  footnote  to  Anthony  v.  Mercantile  Mut.  Acci.  Asso.  26  L.  R.  A.  406, 
which  throws  on  insurance  company  burden  of  proving  that  accidental  death  was 
from  excepted  cause. 

16  L.  R.  A.  268,  LOUISVILLE  &  N.  R.  CO.  v.  NORTH1NGTON,  91  Tenn.  56,  17 

S.  W.  880. 
Safety   of   appliances. 

Cited  in  Gann  v.  Nashville,  C.  &  St.  L.  R.  Co.  101  Tenn.  380,  70  Am.  St.  Rep. 
687,  47  S.  W.  493,  holding  railroad  liable  for  injury  to  employee  from  failure  to 
provide  safe  appliances. 

Cited  in  note  (113  Am.  St.  Rep.  1007)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries. 
Assumption    of    risk. 

Distinguished  in  Gann  v.  Nashville,  C.  &  St.  L.  R.  Co.  101  Tenn.'  387,  70  Am. 
St.  Rep.  687,  47  S.  W.  493,  which  holds  section  hand  assumed  risk  of  defective 
brake,  of  which  defects  he  had  previous  knowledge. 
Elements  of  damagre. 

Cited  in  Ross  v.  Great  Northern  R.  Co.  101  Minn.  125,  111  N.  W.  951,  allow- 
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ing  recovery  for  injury  thoagn  greater  because  of  a  diseased  condition  of  body 
before  accident. 

Injuries    :II-I-I-!IT:I  I  i  MH    dentil. 

Cited  in  Meekins  v.  Norfolk  &  S.  R.  Co.  134  N.  C.  219,  46  S.  E.  493,  holding 
injury  hastening  death  from  disease,  actionable. 

Cited  in  footnote  to  Butler  v.  Manhattan  R.  Co.  26  L.  R.  A.  46,  which  holds 
miscarriage  not  element  of  recovery  in  action  for  personal  injuries  to  wife. 

Cited  in  notes   (69  L.R.A.  513)  on  care  due  to  sick,  infirm,  or  helpless  persons, 
witli  whom  no  contract  relation  is  sustained;    (36  Am.  St.  Rep.  829)    on  proxi- 
mate and  remote  cause. 
Fellow   SIT \  11  ii  ts. 

Cited  in  Ohio  River  &  C.  R.  Co.  v.  Edwards,  111  Tenn.  44,  76  S.  W.  897,  holding 
a  subforeman  bringing  in  a  lever  car  to  be  a  fellow  servant  of  one  of  crew;  Louis- 
ville &  N.  R.  Co.  v.  Dillard,  114  Tenn.  243,  69  L.R.A.  746,  108  Am.  St.  Rep.  894, 
86  S.  W.  313,  holding  conductor  and  brakeman  fellow  servants. 

Cited  in  note   (75  Am.  St.  Rep.  633)   on  who  is  a  vice  principal.  *  ,, 

16  L.  R.  A.  271,  MANNING  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  329,  32  Am. 

St.  Rep.  859,  15  S.  E.  81. 
Liability   for   Injury   to   licennee. 

Followed  in  Holland  v.  Sparks,  92  Ga.  759,  18  S.  E.  990,  sustaining  nonsuit 
where  boy  standing  some  distance  from  track  was  killed  by  derailment  of  train. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  266,  43  L.  R.  A.  151,  31  S.  E.  993,  sus- 
taining verdict  directed  for  defendant,  where  child  was  drowned  in  city  reservoir 
while  trespassing;  Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  124,  65  N.  E.  656, 
Affirming  100  111.  App.  596,  holding  party  injured  by  falling  over  skid  on  un- 
lighted  platform,  while  on  way  to  furnish  meals  to  mail  clerks,  not  mere  licensee; 
Poling  v.  Ohio  River  R.  Co.  38  W.  Va.  660,  24  L.  R.  A.  222,  18  S.  E.  782,  setting 
aside  verdict  where  decedent  was  a  mere  looker-on  when  struck  by  arm  of  mail 
crane  broken  off  from  moving  train  when  postal  clerk  caught  mail  sack;  Man- 
love  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65  N.  E.  212,  holding 
carrier  not  liable  for  accidental  killing  of  one  using  footpath  witb  implied  license; 
Snyder  v.  Philadelphia  Co.  54  W.  Va.  153,  63  L.R.A.  898,  46  S.  E.  366,  holding 
owner  of  oil  well  liable  for  injury  to  one  using  highway  close  by,  through  negli- 
gent blowing  off  of  well;  Glaser  v.  Rothschild,  106  Mo.  App.  428,  80  S.  W.  332, 
holding  that  a  mere  licensee  takes  risk  of  premises  as  he  finds  them ;  Chesley  v. 
Rocheford,  4  Neb.  (Unof.)  775,  96  N.  W.  241,  holding  that  not  to  willfully  or 
wantonly  injure  is  only  duty  owed  a  mere  licensee;  Carr  v.  Missouri  P.  R.  Co. 
395  Mo.  228,  92  S.  W.  874,  holding  railroad  company  not  liable  to  one  walking 
on  a  path  along  track  except  for  wanton  injury;  Illinois  C.  R.  Co.  v.  Watson, 
117  Ky.  380,  78  S.  W.  175,  denying  right  of  recovery  to  a  trespasser  injured  by 
a  rick  of  staves  falling  over  him;  Casey  v.  Adams,  137  111.  App.  410,  holding  a 
police  officer  entering  premises  not  on  an  official  errant  or  by  invitation  cannot 
recover  because  of  negligent  maintenance  of  an  elevator;  Gainesville  &  G.  R. 
Co.  v.  Peck,  55  Fla.  409,  46  So.  1019,  holding  that  a  licensee  on  a  railroad  train 
is  neither  a  passenger,  servant  or  trespasser;  Watson  v.  Manitou  &  P.  P.  R.  Co. 
41  Colo.  143,  17  L.R.A. (N.S.)  021,  97  Pac.  17,  holding  railroad  company  not 
liable  for  injury  to  guest  of  adjoining  hotel  injured  by  a  retaining  wall  between 
premises;  Muse  v.  Seaboard  Air  Line  R.  Co.  149  N.  C.  447,  19  L.R.A. (N.S.) 
455,  63  S.  E.  102,  holding  railroad  company  not  liable  for  injury  to  licensee  in- 
jured by  a  flying  timber  the  danger  from  which  he  saw  in  time  to  avoid;  Mon- 
roe v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  376,  27  L.R.A. (N.S.)  194,  66  S.  E. 
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315,  holding  property  owner  not  liable  to  one  falling   into  an   excavation  near 
path  which  public  has  been  allowed  to  use. 

Cited  in  footnotes  to  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which 
denies  right  of  recovery  to  student  falling  into  uncovered  vat  while  class  in- 
specting power  house  under  permission;  Gibson  v.  Leonard,  17  L.  R.  A.  588, 
which  holds  owner  not  liable  for  injury  to  fire  insurance  patrolman  entering  burn- 
ing building  to  save  property;  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which 
denies  liability  of  owner  for  injury  to  one  using  premises  for  purpose  not  au- 
thorized by  invitation. 

Cited  in  notes  (17  L.R.A.  (N.S.)  917)  on  duty  of  owner  of  premises  to  pro- 
tect licensee  against  hidden  dangers;  (24  L.R.A. (X.S.)  497)  on  duty  and  liabil- 
ity of  owner  of  premises  to  visitor  of  employee;  (100  Am.  St.  Rep.  192)  on 
right  to  recover  for  negligence  in  absence  of  privity. 

Distinguished  in  Sesler  v.  Rolfe  Coal  &  Coke  Co.  51  W.  Va.  321,  41  S.  E.  216, 
holding  owner  liable  for  negligent  injury  to  contractor  repairing  coal  tipple; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Cogswell,  23  Okla.  184,  20  L.R.A.  (N.S.)  839,  99 
Pac.  923,  holding  railroad  company  bound  to  exercise  ordinary  care  for  safety 
of  persons  meeting  incoming  passengers. 
Injury  to  employees. 

Cited  in  Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  612,  37  S.  E.  G83,  sus- 
taining direction  of  verdict  for  defendant  where  loaded  car,  left  on  track,  ran 
away  and  into  hand  car  on  which  section  hand  was  injured;  Hopkins  v.  Xash- 
ville,  C.  &  St.  L.  R.  Co.  96  Tenn.  436,  32  L.  R.  A.  362,  34  S.  W.  1029,  sustaining 
demurrer  to  evidence  and  dismissal  of  suit  where  deceased  brakeman,  after  giving 
danger  signal,  fell  from  car  upon  sudden  shutting  off  of  steam  by  engineer. 
When  negligence  for  jury. 

Cited  in  Thomas  v.  Wheeling  Electrical  Co.  54  W.  Va.  399,  46  S.  E.  217, 
holding  that  where  there  is  no  controversy  as  to  facts  or  inferences  to  be  drawn 
that  negligence  is  a  question  of  law. 

16  L.  R.  A.  277,  GANDOLFO  v.  HARTMAN,  49  Fed.  181. 
Illegality   of  contracts. 

Cited  in  footnote  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 
Rights   of   aliens. 

Cited  in  notes  (31  L.  R.  A.  177)  on  alien's  right  to  inherit;  (31  L.  R.  A.  85) 
on  effect  of  state  Constitutions  and  statutes  on  question  of  inheritance  by  or 
from  alien;  (32  L.  R.  A.  177)  on  effect  of  treaties  on  alien's  right  to  inherit. 

16  L.  R.  A.  278,  STATE  ex  rel.  MIZE  v.  McELROY,  44  La.  Ann.  796,  32  Am. 

St.  Rep.  355,  11  So.  133. 
Election   acts  and   defective   ballots. 

Cited  in  Morris  v.  Board  of  Canvassers,  49  W.  Va.  257,  38  S.  E.  500,  which 
holds  provisions  requiring  names  of  candidates  to  be  voted  for  to  be  in  one 
column,  mandatory;  Hendry  v.  Democratic  Executive  Committee,  128  La.  467, 
54  So.  943,  holding  that  ballot  cast  under  statute  providing  that  voter  shall 
designate  his  choice  by  cross  on  right  of  name  of  candidate,  was  properly  re- 
jected because  stamped  on  left  side. 

Cited  in  footnotes  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election;  Lindstrom  v.  Manistee  County, 
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19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette;  State 
ex  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  304,  in  which  various  decisions  as  to  validity 
of  ballots  are  made;  State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires 
rejection  in  municipal  election  of  ballots  with  device  upon  them;  Eaton  v.  Brown, 
17  L.  R.  A.  697,  which  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  bal- 
lot marked  opposite  name  of  political  party. 

Cited  in  notes  (25  L.R.A.  484)  on  how  far  right  to  vote  is  absolute;  (91  Am. 
St.  Rep.  685)  on  right  of  elector  to  vote  for  candidate  not  named  on  official 
ballot. 

Criticized  in  State  ex  rel.  Orr  v.  Fawcett,  17  Wash.  205,  49  Pac.  346,  holding 
ballots  marked  on  wrong  side  of  name,  or  with  waving  lines,  or  where  mistakes 
evidently  intended  to  be  corrected,  should  not  be  rejected. 

16  L.  R.  A.  281,  WILLIS  v.  ST.  PAUL  SANITATION  CO.  48  Minn.  140,  31  Am. 

St.  Rep.  626,  50  N.  W.  1110. 
Stockholder's    liability. 

Cited  in  Eau  Claire  Nat.  Bank  v.  Benson,  106  Wis.  030,  82  N.  W7.  604,  declar- 
ing stockholder's  liability  joint  and  to  be  decided  for  benefit  of  all  creditors  in 
action  in  equity;  Hanson  v.  Davison,  73  Minn.  461,  76  N.  W.  254,  permitting  an- 
cillary action  by  creditor  of  corporation  to  collect  corporate  debt  out  of  property 
of  nonresident  stockholder;  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kilbourne  Boot  &  Shoe 
Co.  80  Minn.  138,  83  N.  W.  36,  upholding  power  of  legislation  to  modify  or  change 
existing  remedy  against  stockholders;  Re  Marshall  Paper  Co.  95  Fed.  423,  holding 
that  creditors  may  obtain  judgment  against  bankrupt  corporation  as  prerequisite 
to  enforcing  statutory  liability  of  directors;  Parker  v.  Carolina  Sav.  Bank,  53 
S.  C.  591,  69  Am.  St.  Rep.  888,  31  S.  E.  673,  holding  liability  of  stockholders  not 
dependent  on  their  stock,  but  amount  of  their  stock;  Finney  v.  Guy,  106  Wis.  278, 
49  L.  R.  A.  495,  82  N.  W.  595  (dissenting  opinion),  majority  refusing  to  enforce 
in  ancillary  action,  liability  of  stockholder  under  laws  of  sister  state  with  same 
provisions;  Converse  v.  ^Etna  Nat.  Bank,  79  Conn.  181,  64  Atl.  341,  7  A.  &  E. 
Ann.  Cas.  75  (dissenting  opinion),  on  interpretation  of  constitution  of  Minne- 
sota as  to  liability  of  stockholders;  Bernheimer  v.  Converse,  206  U.  S.  529,  51  L. 
ed.  1174,  27  Sup.  Ct.  Rep.  755,  on  measurement  of  a  stockholder's  liability  in 
Minnesota  by  constitution. 

Cited  in  note   (38  L.R.A.  (N.S.)   649 J    on  discharge  of  corporation  as  affecting 
stockholder's  liability  for  its  debts. 
Title   of  act   expressing  subject. 

Cited  in  State  v.  Courtney,  27  Mont.  385,  71  Pac.  308,  upholding  act  as  ex- 
pressing its  subject  in  title,  where  it  amended  sections  of  Political  Code  relating 
to  liquor,  and  added  a  section  "regarding  licenses;"  Kelly  v.  Minneapolis  City,  57 
Minn.  300,  26  L.  R.  A.  97,  47  Am.  St.  Rep.  605,  59  N.  W.  304,  holding  subject 
relating  to  damages  for  changing  grade  of  street  and  providing  assessment,  ex- 
pressed in  act  "amending"  section  of  city  charter;  Winters  v.  Duluth,  82  Minn. 
130,  84  N.  W.  788,  holding  words  "other  public  grounds,'.'  following  word  "streets" 
in  title  of  act,  not  indication  that  statute  limited  to  public  grounds  of  same  kind 
as  streets;  South  St.  Paul  v.  Lamprecht  Bros.  Co.  31  C.  C.  A.  587,  60  U.  S.  App. 
78,88  Fed.  451,  upholding  act,  as  expressing  but  one  subject  in  its  title,  "to  Amend 
'an  Act  to  Incorporate'  "  city  "and  to  Authorize  said  City  to  Issue  Bonds;"  Meul 
v.  People,  198  111.  260,  64  N.  E.  1106,  declaring  amendment  including  "wild  fowl 
and  birds"  in  game  laws  intended  to  protect  birds  other  than  game  birds. 

Cited  in  notes   (64  Am.  St.  Rep.  78)  on  sufficiency  of  title  of  statute;    (79  Am. 
St.  Rep.  481 )   as  to  when  title  of  statute  embraces  only  one  subject,  and  what 
L.R.A.  Au.  Vol.  III.— 4. 
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may  be  included  thereunder;    (86  Am.  St.  Rep.  268,  270)   on  constitutionality  of 

code  amendment  or  revision. 

Effect    of    Constitution    or    statute    on    prior    obligations. 

Cited  in  Minneapolis  &  St.  L.  R.  Co.  v.  Gardner,  177  U.  S.  341,  44  L.  ed.  798,  20 
Sup.  Ct.  Rep.  656,  holding  self-executing  provision  of  Constitution  imposing  lia- 
bility on  stockholders  does  not  exempt  stockholders  of  new  corporation  formed 
by  consolidation  of  old  ones. 

Cited  in  footnotes  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy,  Inter- 
national Bldg.  &  L.  Asso.  v.  Hardy,  24  L.  R.  A.  284,  which  denies  legislative  power 
to  change  remedy  for  enforcing  trust  deed;  Jones  v.  German  Ins.  Co.  46  L.  R.  A. 
860,  which  sustains  statute  shortening  time  of  insurance  company's  immunity 
from  suit,  without  extending  period  of  limitations;  Criswell  v.  Montana  C.  R.  Co. 

33  L.  R.  A.  554,  which  holds  act  imposing  liability  on  domestic  railroad  companies 
for  fellow  servant's  negligence  abrogated  by  adopting  Constitution  against  special 
privileges   to   foreign   corporations;    Miners'   &   Merchants'    Bank  v.   Snyder,   68 
L.R.A.   312,   which   holds   corporate   creditor's   contract   rights   not   impaired   by 
statute  requiring  all  creditors  to  unite  in  one  suit  against  all  stockholders  for 
equitable  distribution  of  liability  fund  among  creditors. 

When    Constitution   self-executing-. 

Cited  in  State  v.  Kyle,  166  Mo.  302,  56  L.  R.  A.  120,  footnote  p.  115,  65  S.  W. 
763,  declaring  amendment  that  ''no  person  shall  be  prosecuted  criminally.  .  . 
otherwise  than  by  indictment  or  information"  self-executing;  McKusick  v.  Sey- 
mour, S.  &  Co.  48  Minn.  167,  50  N.  W.  1114,  declaring  section  creating  liability 
of  stockholders  for  corporate  debts  self-executing,  and  such  debts  recoverable  in 
sequestration  proceeding;  Nickerson  v.  Crawford,  74  Minn.  369,  73  Am.  St.  Rep. 
354,  77  N.  W.  292,  holding  provisions  declaring  property  exempted  from  debt  shall 
be  liable  for  certain  classes  of  debts,  self-executing;  Illinois  C.  R.  Co.  v.  Ihlenberg, 

34  L.  R.  A.  397,  footnote  p.  393,  21  C.  C.  A.  552,  43  U.  S.  App.  726,  75  Fed.  879, 
holding  clause,  that  knowledge  by  employee  injured  of  unsafe  condition  of  ma- 
chinery and  appliances  is  no  defense,  self-executing ;  Anderson  v.  Whatcom  County, 
15  Wash.  53,  33  L.  R.  A.  140,  footnote  p.  137,  45  Pac.  665,  holding  provision  that 
cities  of  certain  population  entitled  to  salaried  justices  of  peace,  self-executing; 
Whitman  v.  National  Bank,  176  U.  S.  562,  44  L.  ed.  590,  20  Sup.  Ct.  Rep.  477, 
holding  that  words  "shall  be  secured"  declare  liability  of  stockholders,  and  to  that 
extent  is  self-executing;  Lamborn  v.  Bell,  18  Colo.  349,  20  L.  R.  A.  242,  32  Pac. 
989,  upholding  right  to  condemn  right  of  way  for  ditch  to  convey  water  for  private 
use  under  self-executing  Constitution  granting  such  right  of  way  to  all  persons; 
Russell  v.  Ayer,  120  N.  C.  196,  37  L.  R.  A.  251,  27  S.  E.  133   (dissenting  opinion), 
majority  holding  provisions  that  Assembly  shall  levy  capitation  tax  not  self-exe- 
cuting so  as  to  overrule  different  ratio  in  statute;  Middletown  Nat.  Bank  v.  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  62  C.  C.  A.  87,  127  Fed.  87,  certifying  questions  to  Su- 
preme Court  whether  provision  in  state  Constitution  self-executing,  there  being 
no  decision  of  state  supreme  court  on  question;   Taylor  v.  Hutchinson,  145  Ala. 
206,  40  So.  108,  holding  a  provision  giving  "holders  of  bank  notes  and  depositors 
who   have   not   stipulated   for   interest"   a  preference   over   other   creditors,   self- 
executing;   Day  v.  Day,  12  Idaho,  562,  86  Pac.  531,  ]0  A.  &  E.  Ann.  Cas.  260, 
holding  provisions  as  to  administration  of  justice  by  courts  without  prejudice 
and  without  delay  self -executing;  State  ex  rel.  Burns  v.  Gibson,  195  Mo.  260,  94 
S.  W.  513,   holding  provision  that  "General   assembly  may   provide"  for  town- 
ship organization  under  certain  circumstances  was,  not  self -executing;    Stevens 
v.  Benson,  50  Or.  272,  91  Pac.  577,  holding  provisions,  reserving  initiative  and 
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referendum  powers  to  people  and  providing  for  submission  to  voters,  self- 
executing;  Ex  parte  Wagner,  21  Okla.  37,  1  Okla.  Crim.  Rep.  152,  95  Pac.  435, 
holding  that  initiative  and  referendum  provisions  of  constitution  are  not  self- 
executing;  Harrison  v.  Remington  Paper  Co.  3  L.R.A.  (N.S.)  9.30,  72  C.  C.  A. 
405,  140  Fed.  388,  5  A.  &  E.  Ann.  Cas.  314,  holding  provision  that  dues  from 
corporations  shall  be  secured  by  individual  liability  to  amount  of  stock  owned, 
self -executing;  Converse  v.  Aver,  197  Mass.  453,  84  X.  E.  98,  on  self-execution  of 
provision  of  Mimiesota  constitution  as  to  stockholder's  liability;  Re  McXaught, 
1  Okla.  Crim.  Rep.  557,  99  Pac.  241 ;  Ex  parte  McXaught,  23  Okla.  289,  1  Okla. 
Crim.  Rep.  263,  100  Pac.  27, — holding  that  provision  in  constitution  is  self- 
executing  if  it  supplies  sufficient  rule  by  means  of  which  right  given  may  be 
enjoyed  and  protected;  Kitchin  v.  Wood,  154  N.  C.  568,  70  S.  E.  995;  Rea  v. 
•State,  3  Okla.  Crim.  Rep.  278,  139  Am.  St.  Rep.  954,  105  Pac.  384, — to  the  point 
that  all  negative  or  prohibitive  clauses  in  constitution  are  self-executing. 

Cited  in  footnotes  to  Washingtonian  Home  v.  Chicago,  29  L.  R.  A.  798,  which 
holds  constitutional  prohibition  of  municipalities  from  making  donation  to  pri- 
vate corporations,  self-executing;  People  ex  rel.  McClelland  v.  Roberts,  31  L.  R. 
A.  399,  which  holds  unnecessary,  re-enactment  of  civil  service  law  after  adoption 
of  Constitution  containing  self-executing  provisions. 

Cited  in  note   (44  L.  ed.  U.  S.  588)    on  self-executing  nature  of  constitutional 
provisions  declaring  the  liability  of  stockholders. 
Legislation   in   aid   of  self-executing   constitutional   provisions. 

Cited  in  Stevens  v.  Benson,  50  Or.  269,  91  Pac.  577,  holding  that,  while  sup- 
plemental legislation  may  be  permitted  in  case  of  self-executing  provision  any 
legislation  that  limits  or  defeats  rights  given  cannot  be  permitted  to  stand , 
State  ex  rel.  Caldwell  v.  Hooker,  22  Okla.  719,  98  Pac.  964,  holding  that  though 
constitutional  provision  may  be  self-executing,  legislature  may  provide  for  better 
protection  of  right  secured  and  for  more  specific  and  convenient  remedy. 
Doctrine  of  ejusdem  generis. 

Cited  in  Xephi  Plaster  &  Mfg.  Co.  v.  Juab  County,  33  Utah,  126,  14  L.R.A. 
(N.S.)  1048,  93  Pac.  53,  holding  doctrine  of  ejusdem  generis  but  a  rule  of  con- 
struction and  that  general  object  of  statute  may  require  final  general  term  to  be 
unrestricted  by  more  specific  predecessors;  United  States  Cement  Co.  v.  Cooper, 
172  Ind.  609,  88  X.  E.  69,  holding  that  rule  ejusdem  generis  requires  restriction 
of  general  words  to  same  kind  or  genus  as  preceding  particular  words;  Pein 
v.  Miznerr,  41  Ind.  App.  258,  83  X.  E.  784,  holding  that  doctrine  of  ejusdem 
generis  is  rule  of  construction  merely  and  does  not  warrant  courts  in  evading 
x;lear  legislative  intent;  Kaiser  v.  Idleman,  57  Or.  230,  28  L.R.A. (X.S.)  175, 
108  Pac.  193,  holding  words, — "Payment  on  an  existing  contract,  whether  it 
be  bill  of  exchange,  promissory  note,  bond  or  other  evidence  of  indebtedness" 
included  mortgage  or  the  note  secured  by  it;  Re  Hull,  18  Idaho,  479,  30  L.R.A. 
^N.S. )  470,  110  Pac.  256,  to  the  point  that  intent  of  legislature  is  to  be  found 
in  ordinary  meaning  of  words  of  statute. 

16  L.  R.  A.  288,  MILLER  v.  STODDARD,  50  Minn.  272,  52  N.  W.  895. 
Priority  of  liens. 

Cited  in  Miller  v.  Stoddard,  54  Minn.  489,  56  N.  W.  131,  holding  first  mortgage 
superior  to  mechanics'  liens,  though  unrecorded,  but  inferior  to  second  mortgage, 
recorded,  which  is  subordinate  to  mechanics'  liens  for  work  begun  before  made; 
Fletcher  v.  Kelly,  88  Iowa,  492,  21  L.  R.  A.  353,  55  N.  W.  474,  giving  priority  to 
unrecorded  mortgage  over  mechanic's  lien;  Peninsular  General  Electric  Co.  v. 
Norris,  100  Mich.  505,  59  N."  W.  151,  holding  mechanic's  lien  inferior  to  unre- 
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corded  lease;  Xoerenberg  v.  Johnson,  51  Minn.  79,  52  N.  W.  1069,  which  holds 
unrecorded  mortgage  superior  to  mechanic's  lien;  Ortonville  v.  Geer,  93  Minn. 
503,  106  Am.  St.  Rep.  445,  101  N  .W.  963,  holding  mortgage  given  subsequent  to 
commencement  of  construction  of  building  but  before  items  of  labor  and  ma- 
terials were  furnished  is  subordinate  to  liens  for  such  material  and  labor. 

16  L.  R.  A.  291,  GERMAN  AMERICAN  INS.  CO.  v.  COMMERCIAL  F.  INS.  CO. 

95  Ala.  469,  11  So.  117. 
Contracting  with  reference  to  custom. 

Cited  in  Anderson  v.  Whittaker,  97  Ala.  692,  11  So.  919,  which  holds  alleged 
custom  in  building  houses  in  locality  which  permits  all  kinds  of  defects,  unrea- 
sonable; Simon  v.  Johnson,  101  Ala.  373,  13  So.  491,  holding  that  custom  of  paying 
traveling  salesmen  for  goods  ordered  does  not  authorize  payment  to  such  agent 
unless  principal  shown  to  have  had  notice  of  it;  Buyck  v.  Schwing,  100  Ala.  359, 
14  So.  48,  refusing  to  uphold  instruction  that  parties  contracted  with  reference  to 
custom  of  insuring,  when  nothing  shown  as  to  length  of  time  of  custom  or  knowl- 
edge of  one  party  as  to  its  existence;  Redwine  v.  Sides,  95  Ala.  569,  11  So.  210, 
which  holds  that  parties  contracted  with  reference  to  well-known  custom  in  serv- 
ing mare;  Gould  v.  C'ates  Chair  Co.  147  Ala.  636,  41  So.  675,  holding  that  a  cus- 
tom between  salesmen  could  not  be  shown  as  between  principal  and  salesman ; 
Swern  v.  Churchill,  155  111.  App.  507.  holding  that  facts  and  circumstances  may 
be  shown  which  raise  presumption  of  knowledge  of  existence  of  custom  alleged 
to  have  been  part  of  contract. 

Cited  in  footnote  to  Delaware  Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co.  65 
L.R.A.  388,  which  holds  marine  policy  providing  that  no  risk  shall  attach  until 
amount  and  description  is  approved  and  indorsed  thereon,  not  changed  into 
open  and  unrestricted  policy  covering  all  property  assured  elects  to  report,  by 
adopting  agreement  fixing  uniform  premium,  supplying  blanks  on  which  to 
report  risks,  and  a  long  continued  custom  of  reporting  risks  by  assured  when 
convenient,  and  uniform  acceptance  by  insurer. 
Reinsurance. 

Cited  in  footnotes  to  Chalaron  v.  Insurance  Co.  of  N.  A.  36  L.  R.  A:  742,  whicii 
holds  that  failure  of  original  insurer  to  bear  any  part  of  risk,  because  entire  cargo 
not  put  on  board  as  expected,  will  not  avoid  reinsurance  for  fraud;  Hunt  v.  New 
Hampshire  Fire  Underwriters'  Asso.  38  L.  R.  A.  514,  which  holds  reinsurer  liable 
for  whole  amount  of  loss  on  insolvency  of  prior  insurer. 

Cited  in  note   (8  L.R.A.  (N.S.)   851)   on  liability  of  reinsurer. 

16  L.  R.  A.  295,  MT.  MANSFIELD  HOTEL  CO.  v.  BAILEY,  64  Vt.  151,  24  Atl. 

136. 
Indorser's   liability. 

Cited  in  footnote  to  Leonard  v.  Olson,  35  L.  R.  A.  381,  which  requires  notice  to 
indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state. 

16  L.  R.  A.  299,  HENDERSON  v.  PHILADELPHIA  &  R.  R.  CO.  144  Pa.  461,  27 

Am.  St.  Rep.  652,  22  Atl.  851. 
Proof  of  similar  acts  of  negrligrence. 

Followed  in  Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &  A.  Air-Line  R.  Co.  126  N. 
C.  800,  36  S.  E.  279,  holding  it  error  to  admit  evidence  of  other  fires  set  by  other 
engines  before  and  after  fire  in  question,  where  evidence  clearly  pointed  to  par- 
ticular engine. 

Approved  in  Alabama  G.  S.  R.  Co.  v.  Johnson,  128  Ala,  295,  29  So.  771,  hold- 
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ing  evidence  admissible  that  engines  of  defendant's  road  habitually  threw  large 
amount  of  sparks  going  up  grade,  where  offending  engine  unidentified. 

Cited  in  Thomas  v.  New  York  C.  &  St.  L.  R.  Co.  182  Pa.  543,  41  W.  N.  C.  146, 
38  Atl.  413,  holding  evidence  admissible  of  fires  set  by  certain  engine  on  same  day 
fire  occurred  on  plaintiff's  land;  Van  Steuben  v.  Central  R.  Co.  178  Pa.  377,  34 
L.  R.  A.  580,  39  W.  N.  C.  221,  35  Atl.  992,  holding  admissible,  evidence  that  sparks 
were  thrown  to  considerable  distance  by  certain  engine,  though  provided  with 
spark  arrester;  Matthews  v.  Pittsburg  &  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  15,  ad- 
mitting evidence  that  sparks  causing  fire  were  emitted  from  particular  locomotive, 
notwithstanding  testimony  to  sufficiency  of  spark  arrester;  Brown  v.  Benson,  101 
Ga.  758,  29  S.  E.  215,  holding  admissible,  evidence  of  defective  condition  of  loco- 
motive in  setting  out  fires  two  months,  and  also  ten  days,  before  fire  in  question; 
Thatcher  v.  Maine  C.  R.  Co.  85  Me.  510,  27  Atl.  519,  which  holds  evidence  of  fires 
set  by  several  locomotives  about  time  of  fire  in  question  admissible,  before  engine 
setting  fire  identified;  First  Nat.  Bank  v.  Lake  Erie  &  W.  R.  Co.  174  111.  41,  50  N. 
E.  1023,  declaring  inadmissible,  evidence  of  fires  set  by  other  engines  than  that 
identified  at  other  places  on  the  line;  Chicago,  I.  &  L.  R.  Co.  v.  Gilmore,  22  Ind. 
App.  469,  53  N.  E.  1078,  holding  it  error  to  refuse  instruction  that,  if  evidence 
disclosed  fire  set  by  particular  engine,  testimony  of  other  fires  not  set  by  that  en 
gine  should  be  disregarded;  Dunning  v.  Maine  C.  R.  Co.  91  Me.  99,  64  Am.  St.  Rep. 
208,  39  Atl.  352,  which  holds  that  when  engine  setting  fire  not  fully  identified,  evi- 
dence that  fires  were  set  in  vicinity  by  other  locomotives  admissible  to  show  that 
fires  may  ba  set  by  locomotives;  Chicago  &  E.  I.  R.  Co.  v.  Ross,  24  Ind.  App.  226,  56 
N.  E.  451,  excluding  evidence  of  other  fires  set  by  particular  engine  at  other  places, 
when  it  was  not  identified"  as  engine  setting  this  fire;  Menominee  River  Sash  & 
Door  Co.  v.  Milwaukee  &  N.  R.  Co.  91  Wis.  463,  65  N.  W.  176,  which  holds  inad- 
missible, evidence  of  fire  set  to  pine  stump  by  particular  engine,  prior  to  fire  in 
question,  where  sparks  not  shown  to  be  of  unusual  size  or  thrown  to  unusual  dis- 
tance; Lake  Street  Elev.  R.  Co.  v.  Peterson,  93  111.  App.  121,  holding  admissible, 
evidence  that  engines  of  defendant's  road  habitually  threw  large  amount  of  sparks 
going  up  grade,  when  offending  engine  unidentified ;  Van  Steuben  v.  Central  R. 
Co.  178  Pa.  377,  34  L.  R.  A.  580,  39  W.  N.  C.  221,  35  Atl.  992,  holding  inadmis- 
sible, evidence  of  cinders  falling  from  engines  of  elevated  road  fourteen  months 
to  two  years  before  injury;  Baker  v.  Hagey,  177  Pa.  140,  42  W.  N.  C.  302,  55  Am. 
St.  Rep.  712,  35  Atl.  705,  permitting  evidence  in  action  for  injury,  of  prior  dis- 
charges of  steel  from  building  where  ingot  steel  broken  by  dynamite;  Stephenson 
v.  Pennsylvania  R.  Co.  20  Pa.  Super.  Ct.  164,  holding  negligence  of  railway  in 
causing  loss  by  fire  provable  by  circumstantial  evidence;  Galveston,  H.  &  S.  A.  R. 
Co.  v.  Chittim,  31  Tex.  Civ.  App.  45,  71  S.  W.  294,  holding  evidence  of  dropping 
of  sparks  by  passing  engines  competent  on  question  of  cause  of  fire;  Sprague 
v.  Atchison,  T.  &  S.  F.  R.  Co.  70  Kan.  363,  78  Pac.  828;  Smith  v.  Central  Ver- 
mont R.  Co.  80  Vt.  214,  67  Atl.  535;  Missouri,  K.  &  T.  R.  Co.  v.  Wilder,  3  Ind. 
Terr.  100,  53  S.  W.  490, — holding  where  particular  engine  is  identified  evidence 
•of  other  engines  emitting  sparks  on  other  occasion  is  incompetent;  Norfolk  &  W. 
R.  Co.  v.  Briggs,  103  Va.  110,  48  S.  E.  521;  Shelly  v.  Philadelphia  &  R.  R.  Co. 
•211  Pa.  164,  60  Atl.  581,  21  Montg.  Co.  L.  Rep.  23, — holding  where  inquiry  is  limit- 
ed to  a  particular  engine,  evidence  of  defects  of  other  engines  is  irrelevant;  Loui?- 
ville  &  N.  R.  Co.  v.  Fort,  112  Tenn.  449,  80  S.  W.  429,  holding  where  particular 
locomotive  is  unknown  evidence  that  other  locomotives  communicated  fires,  is 
-competent;  Com.  v.  Bardino,  20  Pa.  Dist.  R.  477,  to  the  point  that  proof  of  emis- 
sion of  and  of  fires  set  by  sparks  from  locomotives  of  defendant  generally  ia 
competent  in  cases  for  fire  alleged  to  be  set  from  sparks  by  locomotive;  Osburn 
v.  Oregon  R.  &  Nav.  Co.  15  Idaho,  482,  19  L.R.A.(N.S.)  744,  98  Pac.  627,  16  A.  & 
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E.  Ann.  Cas.  870,  where  evidence  of  emitting  of  sparks  by  other  locomotives  was- 
admitted;  John  Hancock  Ice  Co.  v.  Perkiomen  R.  Co.  231  Pa.  123,  80  Atl.  63r 
to  the  point  that  where  injury  is  shown  to  have  been  caused  by  sparks  from 
engine  which  is  identified,  evidence  should  be  confined  to  condition  of  that  engine- 
and  its  management. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right  to- 
show  effect  on  different  horses  of  suspended  flag. 

Cited  in  notes   (17  L.R.A.  38)   on  effect  of  concurring  negligence  of  third  per- 
son on  liability  of  one  sued  for  negligently  causing   injury;    (32   L.R.A. (N.S.) 
1155,  1]56)    on  admissibility  of  evidence  of  condition  before  and  after  accident 
of  property  whose  defects  alleged  to  have  caused  injury. 
Rule   as    to    appliances    for    safety. 

Cited  in  Buente  v.  Pittsburg,  A.  &  M.  Traction  Co.  2  Pa.  Super.  Ct.  190r 
stating  rule  as  to  pilots,  fenders,  and  like  appliances  for  safety  to  be  adoption  of 
best  precautions  in  general  use,  and  which  experience  has  shown  to  be  effectual ; 
Fritseh  v.  New  York  &  I.  C.  R.  Co.  93  App.  Div.  558,  87  N.  Y.  Supp.  942,  holding 
that  absence  of  fenders  may  be  considered  upon  question  of  negligence  in  running: 
over  boy. 
Proof  of  fire  from  locomotive. 

Cited  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Star  Flouring  Mills  Co.  77  C.  C.  A.  203r 
146  Fed.  957,  holding  burden  of  proof  on  complainant  to  show  negligence  causing 
fire;  Southern  R.  Co.  v.  Dickens,  161  Ala.  149,  49  So.  766,  holding  mere  fact  that 
a  fire  occurred  and  that  defendant's  locomotive  passed  along  at  time  of  fire  not 
sufficient  proof  that  fire  was  caused  by  locomotive;  John  Hancock  Ice  Co.  v.  Per- 
Kiomen  R.  Co.  224  Pa.  78,  73  Atl.  194,  holding  evidence  of  emission  of  sparks  by 
particular  engine  immediately  before  and  after  fire  sufficient  to  take  case  to  jury; 
Mellinger  v.  Pennsylvania  R.  Co.  26  Lane.  L.  Rev.  234,  to  the  point  that  it  need 
not  be  shown  that  any  particular  engine  was  at  fault,  but  it  will  be  sufficient  if 
fire  is  proved  to  have  been  set  by  any  engine  on  defendant's  road ;  Byers  v.  Balti- 
more &  0.  R.  Co.  222  Pa.  553,  72  Atl.  245,  holding  evidence  of  sound  of  sparks  fall- 
ing on  house  at  time  train  is  passing  and  emission  by  engine  immediately  after 
sufficient  to  take  case  to  jury;  Badman  v.  Pennsylvania  R.  Co.  42  Pa.  Super.  Ct- 
535;  Hunter  v.  Pennsylvania  R.  Co.  45  Pa.  Super.  Ct.  474, — holding  that  ques- 
tion as  to  whether  fire  was  started  by  sparks  from  engine  is  for  jury  where  evi- 
dence showed  that  dry  grass  and  leaves  accumulated  along  right  of  way  and  that 
engine  gave  out  sparks;  Mellinger  v.  Pennsylvania  R.  Co.  229  Pa.  126,  78  Atl.. 
66,  27  Lane.  L.  Rev.  364,  holding  that  in  action  against  railroad  for  damage;-, 
alleged  to  be  caused  by  negligent  operation  of  engine  it  may  be  shown  that 
engine  which  passed  fifteen  minutes  before  fire  threw  out  large  sparks;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co.  1  L.R.A. (N.S.)  540,  71  C.  C. 
A.  316,  139  Fed.  537,  holding  evidence  of  the  emitting  of  larger  sparks  than- 
usual  to  raise  presumption  of  negligence;  Zercher  v.  Philadelphia  Rapid  Transit: 
Co.  20  Pa.  Dist.  R.  17,  to  the  point  way  in  which  injury  is  done  may  be  such- 
that  negligence  is  most  probable  hypothesis  by  which  it  can  be  explained,  anct 
when  this  is  so  defendant  must  disprove  negligence. 

16  L.  R.  A.  305,  LEONARD  v.  CLOUGH,  133  N.  Y.  292,  31  N.  E.  93. 
"What   passes   with   conveyance. 

Cited  in  Banta  v.  Merchant,  45  App.  Div.  143,  61  N.  Y.  Supp.  218,  holding- 
that  tenant  in  common  can  recover  value  of  interest  in  crop  growing  on  land  of 
another,  sold  in  partition  with  notice  to  purchaser  that  interest  in  crop  reserved; 
Kirchman  v.  Lapp,  46  N.  Y.  S.  R.  689,  19  N.  Y.  Supp.  831,  which  holds  that  play 
house  constructed  by  boys  upon  no  foundation  and  nailed  to  fence  does  not  pass. 
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with  deed  of  real  estate;  Hawver  v.  Wright,  21  Misc.  213,  79  N.  Y.  S.  R.  659,  45 
X.  Y.  Supp.  659,  holding  evidence  of  parol  reservation  of  life  interest  in  real 
estate  conveyed  by  absolute  deed  inadmissible;  Mahaffey  v.  J.  L.  Rumbarger 
Lumber  Co.  61  W.  Va.  583,  8  L.R.A.  (X.S.)  1268,  56  S.  E.  893,  holding  that  if 
grantor  intends  to  reserve  a  building  he  must  do  so  by  an  agreement  that  will 
comply  Avith  statute  of  frauds;  State  Security  Bank  v.  Hoskins,  130  Iowa,  346, 
8  L.R.A. (X.S.)  .384,  ]06  X.  W.  764,  holding  that  a  reservation  cannot  be  added 
to  a  deed  by  parol  evidence;  Barnes  v.  Hosmer,  196  Mass.  325,  82  X.  E.  27, 
holding  where  a  building  had  become  real  property  it  cannot  be  converted  into 
personalty  by  any  parol  agreement  without  a  severance;  Beck  v.  McLane,  129 
App.  Div.  747,  114  X.  Y.  Supp.  44,  holding  where  rye  is  sown  by  tenant  under  an 
agreement  with  landlord  that  tenant  might  harvest  after  expiration  of  lease 
that  there  was  a  constructive  severance. 

Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Xittany  Valley  R.  Co.  29  L. 
R.  A.  423,  which  holds  intention  of  parties  controlling  in  determining  whether  cov- 
enant runs  with  land;  Peaks  v.  Plutchinson,  59  L.  R.  A.  279,  which  holds  that 
building  on  stone  posts,  erected  under  parol  agreement  that  it  shall  remain  build- 
er's, does  not  pass  to  bona  fide  purchaser  of  land;  Beeler  v.  C.  C.  Mercantile  Co. 
60  L.  R,  A.  283,  which  holds  that  hotel  building  affixed  to  and  conveyed  with  land 
cannot  afterward  become  chattel  by  mere  agreement  of  parties. 

Cited  in  notes  (11  Eng.  Rul.  Cas.  233)  on  parol  evidence  to  contradict  written 
instrument;  (102  Am.  St.  Rep.  233)  on  contract  for  sale  of  land  within  statute 
of  frauds. 

16  L.  R.  A.  308,  HULL  v.  STATE,  29  Fla.  79,  30  Am.  St.  Rep.  95,  11  So.  97. 
Legislative   power  over  vested    rii;li<s. 

Followed  in  State  ex  rel.  Stieff  v.  Bradshaw,  39  Fla.  141,  22  So.  296,  holding 
purchaser  at  tax  sale  entitled  to  deed  at  expiration  of  redemption  period,  notwith- 
standing statute  extending  period. 

Cited  in  State  ex  rel.  Lewis  v.  Bradshaw,  35  Fla.  314,  17  So.  642,  allowing  man- 
damus to  compel  issuance  of  tax  deed  to  which  tax  purchaser  entitled  prior  to  pas- 
sage of  act  extending  period  of  redemption;  State  ex  rel.  Waldo  v.  Fylpaa,  3  S~ 
D.  588,  54  N.  W.  599,  holding  act  extending  time  for  redemption  of  lands  sold  for 
taxes  inapplicable  to  prior  sales;  Brown  v.  Atlanta  Xat.  Bldg.  &  L.  Asso.  46 
Fla.  497,  35  So.  403,  holding  state  cannot  take  from  purchaser  at  tax  sale  con- 
tract rights  vested  in  him  by  such  sale;  Starks  v.  Sawyer,  56  Fla.  599,  47  So. 
513,  holding  statute  subsequently  passed  cannot  constitutionally  impair  sub- 
stantial rights  secured  to  private  holder  of  tax  certificate  by  laws  existing  at. 
time  of  its  acquisition;  Barker  v.  Muehler,  55  Wash.  414,  104  Pac.  637,  holding 
legislature  cannot  convert  certificate  of  tax  sale  into  mere  certificate  of  delin- 
quency. 

Cited  in  footnotes  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit,  without  ex- 
tending period  of  limitations;  International  Bldg.  &  L.  Asso.  v.  Hardy,  24  L.  R. 
A.  284,  which  denies  legislative  power  to  change  remedy  for  enforcing  trust  deed^ 
Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains,  as  to  prior  obligations,  statute 
exempting  wages  for  sixty  days  preceding  levy;  Miners'  &  Merchants'  Bank  v. 
Snyder,  68  L.R.A.  312.  which  holds  corporate  creditor's  contract  rights  not  im- 
paired by  statute  requiring  all  creditors  to  unite  in  one  suit  against  all  stock- 
holders for  equitable  distribution  of  liability  fund  among  creditors. 

16  L.  R.  A.  313,  LOVETT  v.  STATE,  29  Fla.  384,  11  So.  176. 
Jurisdiction   of  appellate  court. 

Cited  in  Underbill  v.  Jericho,  66  Vt.  186,  28  Atl.  879,  holding  that  appellate 
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court,  having  heard  cause  and  remanded  it  to  lower  court,  exhausted  its  jurisdic- 
tion; Brown  v.  State,  29  Fla.  498.  11  So.  181,  which  holds  that  appellate  court 
has  lost  jurisdiction  of  cause  after  remittitur  issued  and  filed  in  inferior  court; 
Merchants'  "Nat.  Bank  v.  Grunthal,  39  Fla.  396,  22  So.  685,  holding  that  appli- 
cation to  correct  record  on  certiorari  must  be  made  in  time  or  it  will  be  denied ; 
French  v.  State,  85  Wis.  409,  21  L.  R.  A.  405,  39  Am.  St.  Rep.  855,  55  X.  W.  566, 
holding  record  must  show  that  one  convicted  of  crime  was  present  at  trial  and  in 
court  when  verdict  rendered  or  sentence  pronounced:  State  v.  Marsh,  134  N.  C.  185, 
47  S.  E.  6,  restoring  criminal  case  to  docket  upon  discovery  that  it  was  decided 
upon  false  record;  State  v.  Marsh,  134  N.  C.  204,  67  L.R.A.  186,  47  S.  E.  6, 
holding  supreme  court  which  has  arrested  a  judgment  of  conviction  in  a  criminal 
case  because  of  a  fatal  defect  in  the  indictment  as  presented  to  it  may,  even 
after  close  of  term,  grant  the  state  the  opportunity  to  correct  the  record  so  as 
to  show  that  the  alleged  defect  did  not  exist  and  proceed  to  hear  the  appeal 
upon  the  corrected  record. 

Distinguished  in  Glaser  v.  Hackett,  38  Fla.  89,  20  So.  820,  which  holds  cor- 
rections to  bill  of  exceptions  must  be  made  in  lower  court,  and  amended  record 
brought  up  by  certiorari. 
Preparing-  case  for  appellate  court. 

Cited  in  Akin  v.  Morgan,  50  Fla.  176,  39  So.  535,  holding  it  duty  of  counsel 
to  see  that  transcripts  of  proceedings  in  court  below  are  properly  made  up  and 
correctly  certified  by  clerk  of  trial  court  before  being  filed  in  appellate  court. 

16  L.  R.  A.  318,  GULF,  C.  &  S.  F.  R.  CO.  v.  HENRY,  84  Tex.  678,  19  S.  W.  870. 
Passenger's  rigvhts  on  ticket. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Kinsley,  27  Ind.  App.  147,  87  Am.  St. 
Hep.  245,  60  N.  E.  169,  holding  passenger  purchasing  ticket  good  for  return  on 
certain  date,  having  begun  return  in  time,  cannot  be  refused  carriage  through  fault 
of  railroad  employee,  where  compelled  to  change  cars;  International  &  G.  N.  R. 
Co.  v.  Best,  93  Tex.  348,  55  S.  W.  315,  holding  passenger  not  entitled  to  stop  over 
•on  continuous  passage  ticket,  notwithstanding  statement  to  that  effect  by  conduc- 
tor; Gulf,  C.  &  S.  F.  R.  Co.  v.  Riney,  41  Tex.  Civ.  App.  401,  92  S.  W.  54,  holding 
holder  of  ticket  required  to  know  contents  and  legal  effect  thereof. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Parry,  22  L.  R.  A.  251,  which  holds 
round-trip  ticket  by  specified  "branch,"  good  on  main  line  only  on  trains  con- 
necting with  branch  trains. 

Cited  in  notes  (28  L.R.A.  776)  on  right  of  passenger  to  stop  over;  (19  L.R.A. 
(N.S.)  704)  on  rights  of  passenger  boarding  car  or  train  destined  for  point 
short  of  his  destination;  (61  Am.  St.  Rep.  101)  on  who  are  passengers  and  when 
they  become  such. 

16  L.  R.  A.  321,  BINGEL  v.  VOLZ,  142  111.  214,  34  Am.  St.  Rep.  64,  31  N.  E.  13. 
Construction  and  reformation  of  wills. 

Cited  in  Eckford  v.  Eckford,  91  Iowa,  62,  26  L.  R.  A.  373,  footnote  p.  270,  58 
N.  W.  1093  (dissenting  opinion),  majority  holding  that  quarter  section  of  land 
passes  under  devise  erroneously  describing  quarter,  but  correctly  describing  sec- 
tion; Fox  v.  Fox,  102  Tenn.  85,  50  S.  W.  765,  holding  surplus  under  will  falling  to 
improvident  son  not  intended  to  be  impressed  with  trusts  and  limitations  defined 
in  prior  specific  bequest  to  him;  Re  Young,  123  Cal.  344,  55  Pac.  1011,  holding 
clause  directing  that  two  deeds  be  handed  to  husband  of  testatrix,  and,  on  his 
death,  to  another  person,  does  not  devise  land  owned  by  her;  Williams  v.  Wil- 
liams, 189  111.  509,  59  N.  E.  966,  refusing  to  reform  will  by  bringing  together 
descriptions  of  three  parcels  of  land  in  order  to  give  effect  to  devise  of 


57  L.  R.  A.  CASES  AS  AUTHORITIES.  [16  L.R.A.  321 

wrongly  described;  Henderson  v.  Harness,  176  111.  306,  52  N.  E.  68,  which  holds 
devise  to  one  for  life,  without  intervention  of  trustee,  subjects  interest  to  Hen  of 
judgments  against  life  tenant  prior  to  death  of  testator;  Perry  v.  Bowman,  151 
111.  33,  37  N.  E.  680,  permitting  evidence  of  what  "certain  real  estate  advanced" 
by  testator  was,  to  give  effect  to  his  intention;  Schlottman  v.  Hoffman,  73  Miss, 
198,  55  Am.  St.  Rep.  527,  18  So.  893,  holding  evidence  admissible  to  explain 
whether  figures  used  designated  legacy  of  $5  or  $500,  and  referring  particularly 
to  annotation  in  16  L.  R.  A.  321;  Vestal  v.  Garrett,  197  111.  405,  64  N.  E.  345, 
holding  evidence  of  extraneous  facts  inadmissible  to  vary  unambiguous  words  of 
will;  Re  Lynch,  142  Cal.  377,  75  Pac.  1086,  holding  devise  of  land  rendered  inef- 
fective by  false  description;  Bond  v.  Moore,  236  111.  580,  19  L.R.A. (N.S.)  542, 
86  N.  E.  386,  holding  in  the  construction  of  wills  the  intention  sought  is  not 
that  which  by  inference  may  be  presumed  to  have  existed  in  the  mind  of  the 
testator  but  that  which  by  the  words  used  in  the  will  he  has  expressed;  Re 
Lynch,  142  Cal.  377,  75  Pac.  1086,  holding  will  cannot  be  made  operative  by  in- 
serting therein  by  construction  words  showing  intention  of  testator  to  dispose 
of  his  own  property  only;  Oliver  v.  Henderson,  121  Ga.  839,  104  Am.  St.  Rep. 
185,  49  S.  E.  743,  holding  where  testator  devised  lot  of  certain  number  in  cer- 
tain district,  which  he  did  not  own,  parol  evidence  was  inadmissible  to  show  in- 
tention to  devise  lot  in  such  district  which  he  did  own;  Lomax  v.  Lomax,  218 
111.  633,  6  L.R.A. (N.S.)  949,  75  N.  E.  1076,  holding  parol  evidence  inadmissible 
to  show  section  number  used  in  description  of  land  was  intended  to  be  different 
number;  Hollenbeck  v.  Smith,  231  111.  489,  83  N.  E.  206,  holding  homestead  passed 
by  residuary  clause  of  will,  notwithstanding  circumstances  indicating  intention 
of  testator  it  should  not;  Gano  v.  Gano,  239  111.  546,  22  L.R.A. (N.S.)  452,  88  N. 
E.  146  (dissenting  opinion)  on  inadmissibility  of  extrinsic  evidence  to  alter 
terms  of  will;  Gilmore  v.  Jenkins,  129  Iowa,  693,  ]06  N.  W.  193,  6  A.  &  E. 
Ann.  Cas.  1008,  holding  court  without  power  to  correct  mistake  of  scrivener 
where  will  gave  only  undivided  one  fifth  of  tract  to  five  daughters  of  testator 
though  other  language  indicated  intention  to  give  each  one  fifth  of  whole ;  White- 
house  v.  Whitehouse,  136  Iowa,  170,  125  Am.  St.  Rep.  250,  113  N.  W.  759,  on 
ascertainment  of  land  devised  where  description  in  will  is  erroneous;  Re  Turner, 
142  App.  Div.  647,  127  N.  Y.  Supp.  641,  holding  that  bequest  of  "one  house"  to 
each  son  is  too  indefinite;  Graves  v.  Rose,  246  111.  80,  30  L.R.A. (N.S.)  305,  92 
N.  E.  601,  holding  that  parol  evidence  is  admissible  to  supply  township,  county, 
range  and  state  in  case  devise  of  land  is  described  merely  as  parts  of  certain 
sections;  Carpenter  v.  Carpenter  (Carpenter  v.  Sturgeon)  119  Ky.  586,  68  L.R.A. 
638,  115  Am.  St.  Rep.  275,  84  S.  W.  737,  holding  extrinsic  evidence  inadmissible 
to  show  unexpressed  motive  for  creating  trust  in  will;  Howard  v.  Cole,  124  Ky. 
816,  100  S.  W.  225,  holding  wife  took  only  life  estate  under  clause  in  will  giving 
her  life  estate  in  property  to  own  and  do  with  as  she  pleased:  Coberly  v.  Earle, 
60  W.  Va.  302,  54  S.  E.  336,  holding  testator  intestate  as  to  portion  of  his  prop- 
erty not  disposed  of  in  will. 

Cited  in  footnotes  to  Whitcomb  v.  Rodman,  28  L.R.A.  149,  which  holds  extrinsie 
evidence  admissible  to  identify  land  devised  by  incorrect  description;  Pate  v. 
Bushong,  63  L.R.A.  593,  which  holds  that  mistake  as  to  section  in  which  land 
is  located  will  not  defeat  attempted  devise  of  same. 

Cited  in  notes  (50  Am.  St.  Rep.  280,  281,  283.  284,  285,  289.  290,  291)  on  ex- 
trinsic evidence  to  explain  wills;  (6  L.R.A.  (N.S.)  943,  944,  970)  on  correction 
of  misdescription  of  land  in  will;  (28  L.R.A. (N.S.)  871)  on  relief  from  mistake 
of  law  as  to  effect  of  instrument;  (65  Am.  St.  Rep.  522)  on  reformation  of  con- 
tracts; (14  Eng.  Rul.  Cas.  815)  on  rejection  of  part  of  description  in  deed  as 
falsa  demonstratio. 
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Distinguished  in  Huffman  v.  Young,  170  111.  297,  49  1ST.  E.  570,  striking  out 
of  will  certain  false  words  in  description  of  premises,  in  order  to  arrive  at  inten- 
tion of  testator;  Douglas  v.  Bolinger,  228  111.  27,  119  Am.  St.  Rep.  409,  81  N.  E. 
787,  holding  word  "north"  used  in  description  of  land  as  north  half  of  certain 
quarter  section  might  he  stricken  out  of  will  where  testator  owned  west  half  of 
such  quarter;  Collins  v.  Capps,  235  111.  565,  126  Am.  St.  Rep.  232,  85  X.  E.  934, 
holding  word  "west"  used  in  description  of  land  as  west  half  of  certain  quarter 
section  might  be  stricken  out  of  will  where  part  of  description  remaining  was 
sufficient  to  identify  land  intended  to  be  devised. 

16  L.  R.  A.  326,  SONTAG  v.  BIGELOW,  142  111.  143,  31  X.  E.  674. 
Rig'hts   of  cotenants. 

Cited  in  Berry  v.  Seawall,  13  C.  C.  A.  110,  31  U.  S.  App.  30,  65  Fed.  751, 
holding  that  parol  partition,  acquiesced  in  for  any  considerable  time,  estops  any- 
one joining  in  it  and  accepting  exclusive  possession,  from  asserting  right  in  viola- 
tion thereof;  Brumback  v.  Brumback,  198  111.  76,  64  N.  E.  741,  holding  that  pur- 
chaser of  interest  of  tenant  in  common  acquires  no  rights  against  cotenant  by 
possession,  without  actual  notice  that  it  is  adverse ;  Converse  v.  Calumet  River  R. 
Co.  195  111.  207,  62  N.  E.  887,  which  holds  judgment  in  condemnation,  followed 
by  payment,  is  not  color  of.title  within  statute  of  limitations;  Rann  v.  McTiernan, 
187  111.  197,  58  N.  E.  390,  which  holds  that  parol  partition  to  vest  legal  title  in 
severalty  must  be  accompanied  by  deed;  Boyd  v.  Boyd,  176  111.  45,  68  Am.  St.  Rep. 
169,  51  N.  E.  782,  holding  possession  not  adverse  where  cotenant,  a  minor,  had  no 
knowledge  of  his  rights,  and  assertion  of  title  was  not  absolutely  hostile  to  him; 
McMahill  v.  Torrence,  163  111.  282,  45  N.  E.  269,  refusing  to  recognize  statute  of 
limitations  as  bar  to  action  for  partition,  where  cotenant's  interest  was  recognized 
within  period;  Van  Buskirk  v.  Van  Buskirk,  148  111.  24,  35  N.  E.  383,  which  holds 
that  trust  results  in  favor  of  one  of  two  brothers  living  on  same  property,  who 
contributed  half  of  purchase  money  toward  purchase,  where  title  taken  in  name  of 
other  brother,  whether  parol  partition  or  not;  Donason  v.  Barbero,  230  111.  153, 
82  N.  E.  620,  holding  acts  of  cotenant  insufficient  to  give  other  cotenants  notice 
of  his  claiming  adversely;  Carpenter  v.  Fletcher,  239  111.  446,  88  N.  E.  162, 
holding  cotenant  in  possession  cannot  acquire  and  rely  upon  color  of  title  as 
against  his  cotenants;  Duffy  v.  Duffy,  243  111.  478,  90  N.  E.  697,  holding  parol 
partition  of  their  real  estate  by  tenants  in  common  enforceable  in  equity  if  fol- 
lowed by  several  possession  in  accordance  with  agreement  of  partition. 

Cited  in  notes  ( 18  L.R.A.  789 )  on  what  title  or  interest  will  support  action 
of  ejectment;  (109  Am.  St.  Rep.  616)  on  creation  of  prescriptive  title  by  adverse 
possession  by  one  cotenant;  (88  Am.  St.  Rep.  726)  on  color  of  title. 

16  L.  R.  A.  330,  LARSON  v.  METROPOLITAN  STREET  R.  CO.   110  Mo.  234, 

33  Am.  St.  Rep.  439,  19  S.  W.  416. 
Inability  for  damage  to  landowner. 

Cited  in  Mosier  v.  Oregon  Nav.  Co.  39  Or.  261,  87  Am.  St.  Rep.  652,  64  Pac.  453, 
"holding  railroad  liable  for  sliding  of  earth  of  adjoining  owner  into  excavation 
made  by  it  while  repairing  right  of  way;  Springfield  Waterworks  Co.  v.  Jenkins, 
€2  Mo.  App.  82,  holding  that  owner  of  land  cannot  affect  natural  flow  of  stream 
percolating  into  subterranean  channel,  so  as  to  injure  one  whose  springs  are 
fed  therefrom. 
Duty  to  support  bnildingr. 

Cited  in  Delaney  v.  Bowman,  82  Mo.  App.  256,  holding  that  owner  of  building 
has  right  to  rely  on  voluntary  promise  by  adjoining  owner  that  he  will  protect 
wall  while  excavating  on  own  premises;  Gildersleeve  v.  Hammond,  109  Mich.  439, 
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33  L.  R.  A.  52,  67  X.  W.  519,  holding  owner  of  building  relieved  of  necessity  of 
shoring  it  up  when  adjoining  owner  promised  to  support  it  while  excavating; 
Walters  v.  Hamilton.  75  Mo.  App.  247,  holding  that  owner  of  land  has  no  natural 
easement  for  support  of  his  building  upon  land  of  his  neighbor;  Eads  v.  Gains, 
58  Mo.  App.  591,  upholding  right  of  one  excavating  own  land,  to  recover  expenses 
of  shoring  up  adjoining  owner's  wall  after  timely  notice  of  intention  to  excavate; 
Gildersleeve  v.  Hammond,  109  Mich.  436,  33  L.  R.  A.  49,  67  N.  W.  519,  sustaining 
right  of  action  for  damages  caused  by  fall  of  building  standing  nearly  5  feet 
from  boundary  in  sandy  soil,  undermined  by  excavating  on  adjoining  lot  without 
.supporting  side  of  excavation;  Davis  v.  Summerfield,  131  N.  C.  353,  63  L.  R.  A. 
493,  footnote  p.  493,  92  Am.  St.  Rep.  781,  42  S.  E.  818,  45  S.  E.  654,  holding  it 
to  be  duty  of  one  about  to  excavate  to  notify  adjoining  owner  of  proposed  extent 
thereof;  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  490,  77  S.  W.  1004,  holding 
•duty  devolves  upon  owner,  upon  notice  of  another's  intention  to  excavate,  to  pro- 
tect buildings;  Pohlman  v.  Chicago,  M.  &  St.  P.  R.  Co.  131  Iowa,  95,  6  L.R.A. 
•(N.S.)  149,  107  N".  W.  1025,  holding  term  "lateral  support"  has  reference  to 
support  which  in  state  of  nature,  soil  of  one  owner  receives  at  boundary  line 
from  soil  of  his  neighbor;  Gerst  v.  St.  Louis,  185  Mo.  209,  105  Am.  St.  Rep. 
580,  84  S.  W.  34,  holding  one  proposing  to  excavate  on  his  own  premises  in  such 
way  as  to  endanger  neighbor's  building  bound  to  give  latter  notice;  McGrath 
v.  St.  Louis  &  H.  Constr.  Co.  215  Mo.  212,  114  S.  W.  611,.  holding  necessity  of 
formal  notice  of  excavation  dispensed  with  by  property  owner's  knowledge 
thereof;  Gates  v.  Fulkerson,  129  Mo.  App.  624,  107  S.  W.  1032,  holding  mere  fact 
lot  is  excavated  up  to  line  of  lot  adjoining  and  lateral  support  of  latter  thereby 
removed  gives  no  cause  of  action;  failure  to  use  ordinary  care  resulting  in  in- 
jury must  also  be  shown;  Flanagan  Bros.  Mfg.  Co.  v.  Levine,  142  Mo.  App.  245, 
125  S.  W.  1172,  holding  lot  owner  is  not  liable  to  contractor  constructing  build- 
ing on  adjoining  lot  for  cost  of  shoring  and  protecting  lot  owner's  house;  Han- 
nicker  v.  Lepper,  20  S.  D.  375,  6  L.R.A. (N.S.)  245,  129  Am.  St.  Rep.  938,  107 
N.  W.  202,  holding  damages  recoverable  by  lot  owner  for  injury  to  land  and 
buildings  due  to  negligence  in  excavating  on  adjoining  lot;  Malone  v.  Pierce,  231 
Pa.  537,  80  Atl.  979,  holding  that  owner  about  to  excavate,  who  agrees  with 
owner  of  adjoining  land  to  do  work  in  particular  manner  so  as  not  to  injure 
buildings,  and  neglects  to  have  it  done  that  way  to  injury  of  adjoining  owner, 
is  liable  to  latter  for  injury;  Walker  v.  Strosnider,  67  W.  Va.  44,  67  S.  E.  1087, 
21  Ann.  Gas.  1,  holding  that  person  making  excavation  is  not  liable  for  fall  of 
building  on  adjoining  land  provided  he  exercised  prudence,  care  and  caution  in 
making  excavation;  Farnandis  v.  Great  Northern  R.  Co.  41  Wash.  493,  5 
-L.R.A. (N.S.)  1088,  111  Am.  St.  Rep.  1027,  84  Pac.  18,  holding  railroad  company 
-causing  land  120  feet  away  to  subside  and  building  thereon  to  collapse  in  digging 
tunnel  liable  for  damage  regardless  of  question  of  negligence,  also  citing  note  on 
this  point;  Schmoe  v.  Cotton,  167  Ind.  368,  79  N.  E.  184,  holding  while  right 
of  action  for  deprivation  of  lateral  support  is  not  based  upon  negligence,  but 
upon  violation  of  absolute  right;  recovery  for  damages  to  artificial  structures 
cannot  be  had  except  upon  basis  of  negligence;  Burk  Bros.  Meat  &  Provision 
Co.  v.  Foster,  159  Mo.  App.  542,  141  S.  W.  442,  holding  that  personal  knowledge 
of  progress  of  excavation  on  adjoining  land  is  equivalent  to  notice  and  owner  of 
building  adjoining  cannot  complain  of  lack  of  formal  notice. 

Cited  in  footnote  to  Clemens  v.  Speed,  19  L.  R.  A.  240,  which  denies  to  party- 
wall  owners,  reciprocal  easement  from  support  of  buildings. 

Cited  in  notes  (10  Eng.  Rul.  Cas.  161,  162)  on  right  to  support  of  land  in  its 
natural  state  and  to  support  of  buildings  thereon;  (136  Am.  St.  Rep.  681)  on 
creation  and  conveyance  of  easements  appurtenant;  (34  Am.  St.  Rep,  708)  on 
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implied  grant  of  easements  by  severance  and  sale  of  property;  (126  Am.  St. 
Rep.  955)  on  operation  of  statute  of  limitations  where  cause  of  action  for 
nominal  damages  subsequently  ripens  into  right  to  actual  damages;  (25  Eng. 
Rul.  Cas.  344)  on  presumption  of  grant  from  public  acts  of  user. 

Distinguished  in  Harper  v.  Lenoir,  152  X.  C.  727,  68  S.  E.  228.  holding  rule 
that  claim  for  damages  for  removal  of  lateral  support  does  not  arise  until  there 
has  been  appreciable  injury  to  plaintiff's  property  inapplicable  to  case  of 
municipal  corporation  changing  established  grade  of  street;  also  referring  ta 
note. 
Independent  contractor. 

Cited  in  Scott  v.  Springfield,  81  Mo.  App.  325,  holding  city  liable  for  negligent 
injury  to  contractor's  servant  when  city's  engineer  had  supervision,  which  in- 
cluded even  discharge  of  employees;  Independence  v.  Slack,  134  Mo.  78,  34  S.  W, 
1094,  holding  lot  owner  not  liable  for  negligence  of  independent  contractor  laying 
sidewalk,  because  engaging  person  to  supervise  the  work ;  Gayle  v.  Missouri  Car  & 
Foundry  Co.  177  Mo.  448,  76  S.  W.  987,  holding  independent  contractor  not  ren- 
dered servant  by  fact  that  work  is  supervised  by  employer:  Scharff  v.  Southern 
Illinois  Constr.  Co.  115  Mo.  App.  167,  92  S.  W.  126,  holding  one  contracting  to 
erect  hotel,  hiring  and  discharging  employes  at  will,  pursuing  his  own  methods 
and  subject  to  employer's  control  only  as  to  results  of  work,  is  independent  con- 
tractor. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.  R.  A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury  from 
freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former,  though 
building  heated  by  independent  contractor;  Boomer  v.  Wilbur,  53  L.  R.  A.  172,. 
which  denies  owner's  liability  for  injury  by  fall  of  bricks  through  negligence  of 
independent  contractor  repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A. 
285.  which  holds  landlord  liable  for  independent  contractor's  negligence  in  putting 
in  automatic  fire  extinguisher;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which  holds 
property  owner  not  liable  for  injuries  to  traveler  by  negligent  obstruction  of  street 
by  independent  contractor;  Davis  v.  Summerfield,  63  L.R.A.  492.  which  holds  lot- 
owner  liable  for  injury  to  adjoining  building  due  to  negligent  excavation  on  his 
own  lot  by  an  independent  contractor. 

Cited  in  notes  (65  L.R.A.  479,  492)  as  to  who  are  independent  contractors; 
(66  L.R.A.  954)  on  liability  for  injuries  occurring  in  performance  of  work  by 
independent  contractor  where  employer's  own  act  is  a  proximate  cause:  (7(i 
Am.  St.  Rep.  398,  424)  on  liability  for  negligence  and  torts  of  independent  con- 
tractors. 

Distinguished  in  Ege  v.  Phoenix  Brick  &  Constr.  Co.  118  Mo.  App.  634,  94  S. 
W.  999,  holding  reservation  of  right  in  city  engineer  to  discharge  persons  en- 
gaged in  work  for  which  city  lets-  contract  does  not  make  subcontractor  inde- 
pendent. 
Res    Hi-si  .•!•. 

Cited  in  Eagle  Constr.  Co.  v.  ^Yabash  R.  Co.  71  Mo.  App.  631,  holding  state- 
ments of  one's  servants  while  in  act  of  conversion  admissible. 
Directed  verdict. 

Cited  in  Phelan  v.  Granite  Bituminous  Paving  Co.  115  Mo.  App.  432,  91  S.  W. 
440,  holding  motion  for  instruction  that  under  law  and  evidence  plaintiff  is  not 
entitled  to  recover  is  in  nature  of  demurrer  to  evidence  and  plaintiff  entitled 
to  most  favorable  view  of  his  case  that  evidence  warrants. 
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16  L.  R.  A.  335,  GLASS  v.  FREEBURG,  50  Minn.  386,  52  N.  W.  900. 
Priority   of   liens. 

Cited  in  Wentworth  v.  Tubbs,  53  Minn.  305,  55  N.  W.  543,  declaring  mechanic's 
lien  for  making  plans  in  architect's  office  not  superior  to  mortgage  given  before 
work  on  ground  begun;  Miller  v.  Stoddard,  54  Minn.  489,  56  N.  W.  131,  granting 
preference  to  mechanics'  liens  over  mortgage  executed  after  work  begun;  Orton- 
ville  v.  Geer,  93  Minn.  503,  106  Am.  St.  Rep.  445,  101  N.  W.  963,  holding  mort- 
.gage  subsequent  to  commencement  of  construction  subordinate  to  liens  of  those 
contributing  to  completion  of  structure;  Phelan  v.  Terry,  101  Minn.  459,  112 
^N".  W.  872,  holding  if  creditor  causes  execution  to  be  levied  upon  crops  of  his 
•debtor,  or  chattel  mortgage  to  be  taken  thereon,  rights  thus  acquired  are  sub- 
ject to  thresher's  lien;  Spengler  v.  Stiles-Tull  Lumber  Co.  94  Miss.  812,  48  So. 
966.  to  the  point  that  mortgage  on  house  not  in  existence  cannot  prevail  over  lien 
of  mechanics  and  materialmen. 

Cited  in  footnotes  to  Smith  v.  Neubauer,  33  L.  R.  A.  685,  which  authorizes  lien 
for  materials  furnished  to  subcontractors  as  well  as  to  contractors;  Hightower  v. 
Bailey,  49  L.  R.  A.  255,  which  sustains  lien  to  subcontractors  or  material  men, 
irrespective  of  notice  of  claim  or  state  of  account  between  owner  and  principal 
•contractor;  Green  v.  Williams,  19  L.  R.  A.  478,  which  holds  subcontractor's  right 
to  lien  not  lost  by  contractor's  waiver  or  estoppel. 

Distinguished  in  Gardner  v.  Leek,  52  Minn.  525,  54  N.  W.  746,  subordinating 
to  all  mechanics'  liens  mortgages  made  subsequent  to  work  begun  or  material  fur- 
nished on  ground;  Allis-Chambers  Co.  v.  Central  Trust  Co.  39  L.R.A.(N.S.)  90, 
111  C.  C.  A.  428,  190  Fed.  707,  holding  subcontractor  not  entitled  to  priority 
over  mortgage  executed  to  secure  bonds  delivered  to  principal  contractor  to 
pay  for  work  to  be  done  by  him  after  date  of  principal  contract,  where  no  work 
wa~s  done  under  subcontract  until  after  rights  of  mortgagee  were  perfected. 

16  L.  R.  A.  337,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  v.  GALVIN,  29  Fla.  636 

11  So.  231. 
Liability  of  railroad  for  negligence. 

Cited  in  Wilkinson  v.  Pensacola  &  A.  R.  Co.  35  Fla.  87,  17  So.  71,  sustaining 
judgment  for  defendant  where  evidence  failed  to  prove  allegation  that  fireman 
threw  piece  of  wood  from  passing  train,  by  which  traveler  injured;  Walsh  v. 
Western  R.  Co.  34  Fla.  11,  15  So.  686,  sustaining  allegations  of  neglect  in  con- 
structing track  and  in  constructing  cars  so  that  plaintiff's  intestate  was  thrown 
.from  his  engine  by  train  breaking  apart. 

Cited  in  footnote  to  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  22  L.  R.  A.  292,  which 
holds  railroad  company  not  liable  for  injury  to  brakeman  by  load  projecting  be- 
yond end  of  flat  car. 

Cited  in  note   (13  L.R.A.  (N.S.)   385)    on  liability  of  railroad  to  employee  for 
injuries  caused  by  defectively  loaded  car. 
"Who  are  fellow  servants. 

Cited  in  footnote  to  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  16  L.  R.  A.  342,  which 
.holds  car  inspector  and  brakeman  not  fellrw  servants. 

.Cited  in  note  (18  L.  R.  A.  794)   on  what  constitutes  common  employment. 
Issues  not  raised  by  pleading-s. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Guyton,  47  Fla.  193,  36  So.  84,  holding  in- 
structions authorizing  jury  to  base  verdict  on  phases  of  negligence  not  relied 
upon  or  alleged  as  cause  of  action  erroneous. 
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16  L.  R.  A.  342,  DEWEY  v.  DETROIT,  G.  H.  &  M.  R.  CO.  97  Mich.  343,  52  N. 

W.  942. 
2VegIigence    of    felloTV    servants. 

Cited  on  rehearing  in  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich.  329,  22  L. 
R.  A.  293,  footnote  p.  292,  37  Am.  St.  Rep.  348,  56  N.  W.  756,  holding  company  not 
liable  for  injury  to  brakeman  from  load  projecting  beyond  end  of  flat  car,  due  to 
negligence  of  inspector. 

Cited  in  Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich.  212,  27  L.  R.  A.  271,  61  X.  W.- 
658,  holding  that  ship  riveter  cannot  recover  for  injuries  caused  by  negligence  of 
carpenters  in  constructing  scaffold. 
"Who   are    fellow   servants. 

Cited  in  footnotes  to  Clarke  v.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds 
section  boss  of  one  gang  and  member  of  another  gang  fellow  servants;  Buck  v. 
New  Jersey  Zinc  Co.  60  L.  R.  A.  453,  which  holds  blacksmith  in  factory  working 
link  for  chain  to  keep  box  of  dump  car  in  position,  fellow  sen-ant  of  one  using 
car;  Lellis  v.  Michigan  C.  R.  Co.  70  L.R.A.  598,  which  holds  car  inspector  and 
switchman  fellow  servants. 
Knowledge  of  danger  as  affecting:  liability. 

Cited  in  notes  (41  L.  R.  A.  123)  on  knowledge  as  element  of  employer's  liability 
to  injured  servant. 

Distinguished  in  Brennan  v.  Michigan  C.  R.  Co.  93  Mich.  159,  53  N.  W.  358, 
denying  right  of  recovery  for  death  of  brakeman  coupling  cars  loaded  with  logs, 
with  knowledge  of  rule  calling  attention  to  method  of  transporting  same,  and  re- 
quiring him  to  use  stick. 
Vice  prlncipalship. 

Cited  in  note  (54  L.  R.  A.  161)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 

16  L.  R.  A.  345,  HEFFRON*   v.  DETROIT  CITY  R.  CO.  92  Mich.  406,  31  Am. 
St.  Rep.  601,  52  N.  W.  802. 

Passenger's    right    of    transportation. 

Cited  in  Van  Dusan  v.  Grand  Trunk  R.  Co.  97  Mich.  442,  37  Am.  St.  Rep.  354, 
56  N.  W.  848.  limiting  recovery  for  peaceable  ejection  from  train  to  value  of  return 
ticket  passenger  was  deprived  of  by  mistake  of  conductor;  Jenkins  v.  Brooklyn 
Heights  R.  Co.  29  App.  Div.  12,  51  N.  Y.  Supp.  216,  holding  acceptance  of  transfer 
ticket  from  one  line  of  street  to  another  does  not  alter  rights  of  passenger  who  haa 
paid  his  fare;  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  187,  100  Am.  St.  Rep. 
261,  66  N.  E.  950  (dissenting  opinion),  majority  holding  ejection  of  passenger 
tendering  transfer  on  wrong  line,  given  through  negligence  of  another  conductor, 
unjustifiable;  Brown  v.  Rapid  R.  Co.  130  Mich.  486,  90  N.  W.  290,  holding  only 
extra  fare  paid  after  ejection  recoverable  by  passenger  tendering  wrong  coupon 
tickets  on  return  trip,  through  mistake  of  first  conductor;  Sanden  v.  Northern 
P.  R.  Co.  43  Mont.  218,  34  L.R.A.  (N.S.)  714,  115  Pac.  408,  to  the  point  that 
person  who  accepts  contract  of  carriage  and  proceeds  to  avail  himself  of  its  pro- 
visions is  bound  by  its  reasonable  conditions;  Brown  v.  Rapid  R.  Co.  134  Mich. 
593,  96  N.  W.  925,  holding  where  conductor  refuses  to  honor  ticket  owing  to 
mistake  of  previous  conductor  in  tearing  off  wrong  portion  thereof  and  ejects 
passenger,  passenger's  recovery  limited  to  additional  fare;  Hornesby  v.  Georgia 
R.  &  Electric  Co.  120  Ga.  914,  48  S.  E.  339,  1  A.  &  E.  Ann.  Cas.  391,  holding  in 
absence  of  law  or  ordinance  requiring  street  railroad  company  to  issue  transfers, 
or  of  holding  out  it  will  issue  transfers  without  restriction,  regulations  requir- 
ing right  to  ride  on  car  to  which  transfer  made  to  be  evidenced  by  transfer  and 
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limiting  time  for  use  of  transfer  are  reasonable;  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.  18  Pa.  Dist.  R.  109,  holding  giving  of  transfer  by  street  rail- 
way company  is  regulation  and  not  change  of  rate. 

Cited  in  footnotes  to  Pine  v.  St.  Paul  City  R.  Co.  16  L.  R.  A.  347,  which  holds 
passenger  entitled  to  transportation  over  any  line  to  which  transfer  ticket  appli- 
cable; Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R.  A.  451,  which  denies  authority  to 
eject  passenger  who,  after  paying  fare  inside  station,  enters  car  which  has  stopped 
just  outside  station;  Curtis  v.  Louisville  City  R.  Co.  21  L.  R.  A.  649,  which  denies 
right  to  eject  for  nonpayment  of  fare,  passenger  receiving  45  cents  as  change  for 
50-cent  piece;  Mahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A.  335,  which  authorizes 
ejection  of  one  refusing  to  pay  fare,  and  claiming  right  of  carriage  on  transfer, 
without  transfer  ticket;  O'Rouke  v.  Citizens'  Street  R.  Co.  46  L.  R.  A.  614,  which 
holds  void,  conditions  on  transfer  check  requiring  passengers  to  ascertain  correct- 
ness of  date,  time,  and  direction. 

Cited  in  notes  (61  Am.  St.  Rep.  101,  102)  on  who  are  passengers  and  when 
they  become  such;  (8  L.R.A.  (N.S.)  288)  on  right  of  street  car  company  to  limit 
time  or  point  of  transfer. 

Disapproved  in  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  368,  123  Am. 
St.  Rep.  341,  115  N.  W.  395,  holding  street  railroad  company  liable  in  damages 
to  passenger  where  conductor  on  car  to  which  transfer  made  refused  to  recognize 
transfer,  destroyed  same,  and  ejected  passenger. 
Wrongful    disposition    of   street   railway   transfers. 

Cited  in  footnote  to  Ex  parie  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer. 

16  L.  R.  A.  347,  PINE  v.  ST.  PAUL  CITY  R.  CO.  50  Minn.  144,  52  N.  W.  392. 
Passenger's    right    of    transportation. 

Cited  in  Vicksburg  R.  Power  &  Mfg.  Co.  v.  Marlett,  78  Miss.  874,  29  So.  62, 
refusing  exemplary  damages  for  ejecting  passenger  presenting  unpunched  transfer 
ticket;  Percy  v.  Metropolitan  Street  R.  Co.  58  Mo.  App.  79,  upholding  right  of 
railway  to  expel  passenger  for  failure  to  pay  fare,  when  he  boarded  car  at  point 
not  indicated  on  ticket;  Appleby  v.  St.  Paul  City  R.  Co.  54  Minn.  171,  40  Am.  St. 
Rep.  308,  55  N.  W.  1117,  holding  passenger  entitled  to  recover  for  expulsion  from 
car  which  he  had  taken  after  one  he  had  boarded  with  transfer  had  been  with- 
drawn; Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  181,  100  Am.  St.  Rep.  261, 
06  X.  E.  950  (dissenting  opinion),  majority  holding  ejection  of  passenger  tender- 
ing transfer  on  wrong  line,  given  through  negligence  of  another  conductor,  unjus- 
tifiable. 

Cited  in  footnotes  to  O'Rouke  v.  Citizens'  Street  R.  Co.  46  L.  R.  A.  614,  which 
holds  void,  conditions  on  transfer  check  requiring  passengers  to  ascertain  correct- 
ness of  date,  time,  and  direction ;  Mahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A. 
335,  which  authorizes  ejection  of  one  refusing  to  pay  fare,  and  claiming  right  to 
carriage  on  transfer,  without  transfer  ticket;  Curtis  v.  Louisville  City  R.  Co.  21 
L.  R.  A.  649,  which  denies  right  to  eject  for  nonpayment  of  fare,  passenger  receiv- 
ing 45  cents  as  change  for  50-cent  piece;  Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R. 
A.  451,  which  denies  authority  to  eject  passenger  who,  after  paying  fare  inside 
station,. enters  car  wliich  has  stopped  just  outside  station. 
Restrictions  as  to  nse  of  street  car  transfers. 

Cited  in  footnotes  to  Ex  parte  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer;  Heff- 
ron  v.  Detroit  City  R.  Oo.  16  L.  R.  A.  345,  which  holds  restriction  for  use  of  street 
car  transfer  within  fifteen  minutes  valid. 
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Liability  of  street  car  company  to   passenger  ejected   for   want  of  proper 
transfer. 

Cited  in  Norton  v.  Consolidated  R.  Co.  79  Conn.  114,  118  Am.  St.  Rep.  132,  63 
Atl.  1087,  6  A.  &  E.  Ann.  Cas.  943,  holding  after  demands  by  conductor  it  is 
passenger's  duty  to  either  pay  his  fare  or  peaceably  leave  car. 

Distinguished  in  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  380,  123  Am. 
St.  Rep.  341,  115  N.  W.  395,  holding  transfer  slip  is  not  sole  and  exclusive  evi- 
dence of  right  of  holder  to  ride  on  street  car,  and  passenger  is  not  bound  to 
examine  it  to  see  if  it  is  correct. 
—  Measure   of  damages. 

Cited  in  notes  (37  L.  ed.  U.  S.  99)  on  liability  of  railroad  or  other  corporation 
for  punitive  or  exemplary  damages;  (59  Am.  St.  Rep.  608)  on  exemplary  dam- 
ages against  corporations. 

Disapproved  in  Georgia  R.  &  Electric  Co.  v.  Baker,  125  Ga.  570,  7  L.R.A. 
(N.S.)  107,  114  Am.  St.  Rep.  246,  54  S.  E.  639,  3  A.  &  E.  Ann.  Cas.  484,  holding 
passenger  entitled  to  substantial  damages  as  for  inexcusable  trespass. 

16  L.  R.  A.  349,  GILLESPIE  v.  LINCOLN,  35  Xeb.  34,  52  N.  W.  811. 
Liability    of    municipality    in    governmental    capacity. 

Cited  in  Ulrich  v.  St.  Louis,  112  Mo.  148,  34  Am.  St.  Rep.  372,  20  S.  W.  466, 
holding  that  workhouse  inmate,  kicked  by  mule  which  he  was  directed  by  superin- 
tendent to  harness,  cannot  recover  of  city,  though  mule  known  by  superintendent 
to  be  vicious;  Shanewerk  v.  Ft.  Worth,  11  Tex.  Civ.  App.  272,  32  S.  W.  918,  deny- 
ing city's  liability  for  injuries  to  engineer  of  fire  engine  negligently  driven  by  its 
driver  into  hose  cart  while  in  discharge  of  duty;  Saunders  v.  Ft.  Madison,  111 
Iowa,  105,  82  N.  W.  428,  holding  city  not  liable  for  injury  due  to  runaway  horse 
frightened  at  wanton  ringing  of  bell  by  fireman  while  passing  engine  house;  Nich- 
olson v.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  X.  W.  695,  denying  liability  of 
city  for  death  of  employee  from  smallpox  contracted  while  tearing  down  small- 
pox hospital  to  erect  another  under  statute  requiring  it ;  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  289,  43  L.  R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding  city  re- 
sponsible for  goods  destroyed  by  bursting  of  water  main  in  system  from  which  it 
derives  profit;  Workman  v.  New  York,  179  U.  S.  580,  45  L.  ed.  328,  21  Sup.  Ct. 
Rep.  212  (dissenting  opinion),  majority  holding  city  liable  for  damages  to  owner 
of  vessel  run  into  by  fire  tug  hastening  to  put  out  fire  on  vessel  in  harbor ;  Sim- 
mons v.  Chadron,  93  C.  C.  A.  384,  167  Fed.  974,  on  nonliability  of  municipal  cor- 
poration for  acts  in  performance  of  governmental  function;  Higgins  v.  Superior. 
134  Wis.  268,  13  L.R.A. (N.S.)  996,  114  N.  W.  490,  holding  city  not  liable  to  per- 
son injured  through  negligence  of  driver  of  fire  department  team;  State  ex  rel. 
Haberlan  v.  Love,  89  Neb.  152,  34  L.R.A. (N.S.)  611,  131  N.  W.  196,  Ann.  Cas.  1912 
C,  542,  to  the  point  that  firemen  are  public  or  state  officers,  and  that  duties  they 
perform  do  not  relate  to  corporate  functions  of  municipality. 

Cited  in  notes  (4  L.R.A. (N.S.)  630)  on  municipal  liability  for  acts  or  negli- 
gence of  fire  department;  (45  L.  ed.  U.  S.  315)  on  liability  of  municipal  corpora- 
tions for  acts  of  fireman;  (108  Am.  St.  Rep.  166)  as  to  what  municipal  corpora- 
tions are  answerable  for  injuries  due  to  defects  in  streets  and  other  public 
places. 

Distinguished  in  Burke  v.  South  Omaha,  79  Neb.  795,  113  N.  W.  241,  holding 
city  liable  to  employe  engaged  in  repair  of  streets  for  negligence  resulting  in  his 
injury;  Tewksbury  v.  Lincoln,  84  Neb.  574,  23  L.R.A. (N.S.)  285,  121  N.  W.  994, 
holding  city  liable  to  person  injured  by  fall  on  ice  formed  on  sidewalk  from  water 
which  escaped  from  hydrant  where  hose  was  attached  to  it  to  flush  sewer, 
though  city  not  given  notice  of  defect. 
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Management   and   control   of   police   and   fire   departments. 

Distinguished  in  State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb.  519,  41  L.  R.  A. 
637,  76  N.  W.  175,  declaring  invalid,  act  authorizing  governor  to  appoint  police 
and  fire  commissioners  in  metropolitan  cities. 
"When  city   estopped. 

Cited  in  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  03  Neb.  28G,  57  L.  R.  A.  153, 
89  Am.  St.  Rep.  442,  88  N.  W.  523,  refusing  to  estop  municipality  from  collect- 
ing taxes  due  and  unpaid,  because  by  mistake  they  were  marked  paid  on  records. 

16  L.  R.  A.  353,  TAPPAN  v.  BOSTON  WATER  POWER  CO.  157  Mass.  24,  31  N. 

E.  703. 
Land   under  navigable  stream. 

Cited  in  People  ex  rel.  Cornwall  v.  Woodruff,  30  App.  Div.  47,  51  N.  Y.  Supp. 
515,  holding  riparian  owner  taking  grant  from  state  of  land  under  water  in  navi- 
gable river  takes  it  subject  to  right  of  adjacent  owner  to  receive  grant  of  land 
under  water  adjacent  to  his  upland;  Forest  River  Lead  Co.  v.  Salem,  165  Mass. 
200,  42  N.  E.  802,  establishing  boundary  between  towns  for  purpose  of  taxation  at 
high-water  mark  of  river,  on  one  side  thereof,  in  accordance  with  general  repute 
and  acquiescence. 

Cited  in  notes  (45  L.  R.  A.  239)  on  title  to  land  between  high  and  low  water 
marks;  (21  L.  R.  A.  777,  778)  on  division  of  water  front,  alluvion,  and  flats  be- 
tween adjoining  riparian  owners;  (122  Am.  St.  Rep.  984)  on  apportionment  of 
accretions. 

Distinguished  in  Thomas  v.  Ashland,  S.  &  L  River  Logging  R.  Co.   122  Wis. 
524,  106  Am.  St.  Rep.  1000,  100  N.  W.  993,  holding  each  riparian  owner  must 
have  his  due  proportion  of  line  bounding  navigability  and  course  of  access  to  it 
from  shore  exclusive  of  other  owners. 
Plea  of  nnl  disseisin. 

Cited  in  Murphy  v.  Com.  187  Mass.  370,  73  N.  E.  524,  holding  plea  of  nul 
disseisin  is  assertion  of  possession  under  title. 

16  L.  R.  A.  358,  CRAIG  v.  STATE,  49  Ohio  St.  415,  30  N.  E.  1120. 
Form   of  indictment   for  murder. 

Cited  in  State  v.  Almy,  67  N.  H.  275,  22  L.  R.  A.  748,  28  Atl.  372,  which  holds 
that  indictment  alleging  murder  in  same  form  as  at  common  law  will  support  ver- 
dict of  guilty  under  act  dividing  it  into  degrees. 
Error  as  to  Jury. 

Cited  in  Bender  v.  Buehrer,  S  Ohio  C.  C.  246,  4  Ohio  C.  D.  508,  on  error  in  con- 
nection with  view  of  premises  by  jury. 
Right   to   sentence   accused   on   plea   of  guilty. 

Cited  in  note  (35  L.R.A. (N.S.)  1147,  1150)  on  right  to  sentence  accused  upon 
plea  of  guilty. 

16  L.  R.  A.  361,  DUNLAP  v.  STEERE,  92  Cal.  344,  27  Am.  St.  Rep.  143,  28  Pac. 

563. 
When   judgment   conclusive. 

Cited  in  Sullivan  v.  Lumsden,  118  Cal.  668,  50  Pac.  777,  granting  repartition  of 
lands  where,  by  mistake  of  referee  in  former  partition,  there  was  division  of  lands 
to  which  there  was  no  title;  Miller  v.  Margerie,  79  C.  C.  A.  382,  149  Fed.  698, 
on  vacation  of  judgments;  People  v.  Perris  Irrig.  Dist.  142  Cal.  60<3,  76  Pac. 
381,  holding  judgments  procured  by  extrinsic  frauds  upon  court  rendering  them 
may  be  set  aside  by  resort  to  court  of  equity;  Hanley  v.  Hanley,  4  Cof.  Prob. 
L.R.A.  Au*  Vol.  III.— 5. 
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Dec.  Anno.  479,  holding  equity  may  "grant  relief  from  order  of  court  setting 
apart  homestead  where  order  procured  by  fraud  on  court;  Smith  v.  Collis,  42 
Mont.  364,  112  Pac.  1070,  Ann.  Cas.  1912  A,  1158,  to  the  point  that  judgment 
obtained  on  service  by  publication  will  be  set  aside  where  false  statements  were 
made  to  obtain  order  of  publication  and  defendant  had  no  notice;  Doyle  v.  Hamp- 
ton, 159  Cal.  733,  116  Pac.  39,  holding  that  unconscionable  judgment  based  solely 
upon  constructive  service  obtained  without  defendant's  knowledge,  where  order 
for  publication  was  obtained  by  wilful  false  statements;  Bell  v.  Thompson,  147 
Cal.  694,  82  Pac.  327,  holding  complaint  in  action  to  vacate  decree  must  aver 
plaintiff  had  defense  to  action  in  which  decree  rendered;  Tracy  v.  Muir,  151  Cal. 
371,  121  Am.  St.  Rep.  117,  90  Pac.  832,  stating  case  of  heir  without  knowledge 
of  probate  proceedings  as  possible  exception  to  rule  that  question  of  genuineness 
of  will  is  exclusively  for  court  in  which  will  was  proved. 

Cited  in  note  (54  Am.  St.  Rep.  240,  246)  on  relief  in  equity  against  judgments 
and  other  judicial  determinations. 

Distinguished  in  Fealey  v.  Fealey,  104  Cal.  362,  43  Am.  St.  Rep.  Ill,  38  Pac. 
49,  holding  plaintiff  in  action  to  annul  order  was  bound  by  judgment  though  in- 
competent when  it  was  made,  where  plaintiff's  guardian  had  notice  of  proceed- 
ing. 
Constructive    service    of    process. 

Cited  in  Parsons  v.  Weis,  144  Cal.  415,  77  Pac.  1007,  holding  affidavit  for  serv- 
ice by  publication  stating  person  is  nonresident,  need  not  state  that  such  person 
cannot  be  found  in  state  with  due  diligence;  McKnight  v.  Grant,  13  Idaho,  640, 
121  Am.  St.  Rep.  287,  92  Pac.  989,  holding  sufficient  diligence  in  search  for 
defendant  is  shown  by  locating  him  in  foreign  state. 

Cited  in  footnote  to  Capital  City  Bank  v.  Parent,  18  L.  R.  A.  240,  which  holds 
creditor's  bill  cannot  be  based  on  judgment  for  money  only,  when  jurisdiction  only 
obtained  by  attachment  against  nonresident. 

Cited  in  note  (29  L.R.A.  (N.S.)  626)  as  to  whether  jurisdiction  of  suit  to 
quiet  title  or  remove  cloud  on  title  of  land  within  territorial  jurisdiction  may 
rest  upon  constructive  service  of  nonresident. 

Distinguished  in  Mulcahey  v.  Dow,  131  Cal.  77,  63  Pac.  158,  which  holds  decree 
distributing  estate  of  decedent  a  proceeding  in  rem  and  conclusive,  unless  appealed 
from,  upon  those  with  only  constructive  notice  of  hearing. 

16  L.  R.  A.  367,  COTTING  v.  DisSARTIGES,  17  R.  I.  668,  24  Atl.  530. 
Execution   of   power   under   Trill. 

Cited  in  Morffew  v.  San  Francisco  &  S.  R.  R.  Co.  107  Cal.  597,  40  Pac.  810, 
holding  extrinsic  evidence  admissible  to  determine  whether  deed  executed  by  donee 
of  power,  who  had  also  an  interest  in  fee;  Mason  v.  Wheeler,  19  R.  I.  23,  61  Am. 
St.  Rep.  734,  31  Atl.  426,  holding  that  testatrix  did  not  intend  to  execute  by  will, 
power  of  disposition  of  real  estate  given  to  her  in  will  of  her  mother,  by  use  of 
words  "real  estate"  in  devise  of  residue;  Lane  v.  Lane,  4  Penn.  (Del.)  378,  64 
L.R.A.  865,  55  Atl.  184.  holding  that  question  as  to  execution  of  power  of  appoint- 
ment of  personal  property  are  to  be  decided  by  law  of  domicil  of  donor;  Heineman 
v.  D'Wolf,  25  R.  I.  249,  55  Atl.  707,  holding  where  intention  of  testatrix  in  ap- 
pointment clause  was  to  exercise  power  of  appointment  only,  and  not  dispose  of 
her  own  absolute  estate,  interest  in  latter  passed  under  residuary  clause  of  her 
will. 

Cited  in  note  (64  L.  R.  A.  865,  892)  on  what  is  sufficient  execution  by  will  of 
power  of  appointment. 
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L,aw   governing1   beneficiary    of   gift    or   trust. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A. 
140,  which  holds  interests  of  beneficiary  governed  by  laws  of  state  where  trust 
created,  trustee  appointed,  and  parties  interested  reside;  Hope  v.  Brewer,  18  L. 
R.  A.  458,  which  holds  valid,  gift  to  charity  in  foreign  country  if  valid  therein. 

16  L.  R.  A.  371,  NICHOLS  v.  ANN  ARBOR  &  Y.  STREET  R.  CO.  87  Mich.  361, 

49  N.  W.  538. 
Abutting  owner's  right  in   street. 

Cited  in  Howe  v.  West  End  Street  R.  Co.  167  Mass.  50,  44  N.  E.  386,  holding 
construction  of  surface  street  railways  under  proper  regulations  not  new  under- 
taking entitling  abutters  to  damages;  Zehren  v.  Milwaukee  Electric  R.  &  Light 
Co.  99  Wis.  94,  41  L.  R.  A.  579,  67  Am.  St.  Rep.  844,  74  N.  W.  538,  holding  street 
railway  cannot  change  grade  of  highway  to  suit  itself  and  cut  off  owner's  right 
of  access  to  property,  through  merely  nominal  act  of  town  board;  La  Crosse  City 
R.  Co.  v.  Higbee,  107  Wis.  395,  51  L.  R.  A.  927,  83  N.  W.  701,  permitting  trolley 
pole  to  be  set  in  front  of  sidewalk  without  permission  of  owner  of  lot,  where  not 
materially  interfering  with  convenience ;  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ. 
App.  37,  66  S.  W.  324,  holding  abutting  owner  entitled  to  damages  occasioned 
property  by  use  of  street  by  railway  for  transporting  freight. 

Cited  in  footnote  to  Montgomery  v.  Santa  Ana  &  W.  R.  Co.  25  L.  R.  A.  654, 
which  holds  railroad  on  street  not  additional  burden. 

Cited  in  notes   (17  L.R.A.  475,  478)   on  what  use  of  street  or  highway  consti- 
tutes additional  burden;    (106  Am.  St.  Rep.  245,  246,  256,  258,  259)   on  what  are 
additional  servitudes  in  highways;    (37  L.  ed.  U.  S.  157)   on  damages  to  abutting 
owners  in  exercise  of  right  of  eminent  domain. 
Use  of  streets  by  railway. 

Cited  in  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  163  Ind.  277,  66  L.R.A. 
115,  106  Am.  St.  Rep.  222,  71  N.  E.  642,  2  A.  &  E.  Ann.  Cas.  967,  holding  electric 
interurban  railroad  not  additional  burden  upon  street;  Kinsey  v.  Union  Trac- 
tion Co.  169  Ind.  630,  81  N.  E.  922,  as  to  when  railroad  in  street  is  additional 
burden;  Marquette  &  S.  E.  R.  Co.  v.  Longyear,  133  Mich.  106,  94  N.  W.  670, 
holding  owner  of  property  adjoining  street  where  street  railroad  tracks  are  to  be 
placed  entitled  to  damages  and  compensation  under  statute  before  construction 
of  road. 

Cited  in  notes  (36  L.R.A. (N.S.)  713,  796,  815)  on  abutter's  right  to  compensa- 
tion for  railroads  in  streets;  (25  L.R.A.  (N.S.)  1266)  on  right  of  abutter  to 
damages  for  special  injuries  where  street  railway  not  considered  additional 
burden. 

Distinguished  in  Nieman  v.  Detroit  Suburban  Street  R.  Co.  103  Mich.  260,  61 
N.  W.  519,  holding  commercial  character  of  electric  street  railway  not  determined 
merely  by  use  of  T-rail;  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Railroad  Comrs.  127 
Mich.  230,  62  L.  R.  A.  154,  86  N.  W.  842,  holding  that  street  railway  can  be  com- 
pelled to  bear  portion  of  expense  necessary  to  maintain  safeguards  at  crossing  of 
its  line  by  railroad;  Austin  v.  Detroit,  Y.  &  A.  A.  R.  Co.  134  Mich.  ]56,  96  N. 
W.  35,  2  A.  &  E.  Ann.  Cas.  530,  holding  abutting  owner  cannot  recover  damages 
for  lowering  grade  of  highway  in  front  of  his  property  for  purposes  of  street 
railroad,  where  road  required  to  conform  to  grade  of  highway  by  statute. 
Distinction  between  railroad  and  street  railway. 

Cited  in  Minneapolis  &  St.  P.  Suburban  R.  Co.  v.  Manitou  Forest  Syndicate, 
101  Minn.  147,  112  N.  W.  13,  holding  essential  and  predominant  distinction  is 
that  street  railway  is  operated  upon  street  in  aid  of  street  as  highway;  Simoneau. 
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v.  Pacific  Electric  R.  Co.  159  Cal.  499,  115  Pac.  320,  holding  that  term  street 
railway  applies  only  to  such  roads,  rails  of  which  are  laid  to  conform  to  grade 
and  surface  of  street,  and  carries  passengers  only  from  one  part  of  city  or  town 
to  another;  People  v.  Beebehyser,  157  Mich.  241,  121  X.  W.  751,  holding  prosecu- 
tion for  embezzlement  of  street  raihvay  transfer  checks  cannot  be  brought  un- 
der statute  relating  to  embezzlement  of  railroad  tickets. 
Acquisition  land  for  railway  purposes. 

Cited  in  Freud  v.  Detroit  &  P.  R.  Co.  133  Mich.  418,  95  X.  W.  559,  holding  land 
•cannot  be  taken  by  force  for  purposes  of  railway  track. 
Rig-lit  of  individual  to  question  corporate  authority. 

Cited  in  Re  Wintergreen  Alley,  11  Pa.  Co.  Ct.  129,  1  Pa.  Dist.  R.  271,  holding 
Individual  may  question  right  of  borough  to  exercise  power  of  eminent  domain 
•when  borough  not  given  such  power  by  charter. 

16  L.  R.  A.  376,  JOANNIN  v.  OGILVIE,  49  Minn.  564,  32  Am.  St.  Rep.  581,  52 

N.  W.  217. 
What   amounts   to   duress. 

Cited  in  Minneapolis  Land  Co.  v.  McMillan,  79  Minn.  290,  82  X.  W.  591,  holding 
duress  in  making  and  indorsing  notes  not  shown  where  bond  against  company, 
not  due,  was  presented  and  payment  demanded,  with  threat  of  having  receiver  ap- 
pointed; American  Baptist  Missionary  Union  v.  Hastings,  67  Minn.  308,  69  X.  W. 
1078,  holding  money  paid  to  redeem  property  from  tax  sale  involuntary,  where 
there  was  no  time  to  prove  it  invalid  before  tax  title  would  become  absolute; 
Minneapolis  Stock-Yards  &  Packing  Co.  v.  Cunningham,  59  Minn.  329,  Gl  X.  W. 
329,  holding  duress  not  shown  in  allegations  that  owner  of  building  charged 
office  rent  after  agreement  to  allow  room  rent  free,  when  no  threats  of  any  kind 
alleged;  Panton  v.  Duluth  Gas  &  Water  Co.  50  Minn.  177,  36  Am.  St.  Rep.  635,  52 
X.  W.  527,  holding  duress  shown  in  act  of  water  company  threatening  to  shut  off 
water  supply  of  building  unless  amount  demanded  was  paid,  although  owner 
claimed  water  meter  defective;  Vereycken  v.  Yamlenbrooks,  102  Mich.  121,  60  X. 
W.  687,  holding  no  duress  shown  where  maker  of  note  paid  excess  of  interest 
demanded  over  agreed  reduction  for  extension  after  foreclosure  begun,  because  he 
could  on  hearing  have  shown  amount  due;  '\Yells  v.  Adams,  88  Mo.  App.  225, declar- 
ing it  moral  duress  to  compel  one  who  has  made  a  note  secured  by  mortgage  on 
real  estate,  to  give  large  bonus  to  discharge  debt  before  due,  where,  through  fraud 
of  mortgagee,- privilege  to  pay  after  short  period  was  not  included;  Pembroke  v. 
Hayes,  114  Iowa,  578,  87  X.  W.  492,  refusing  to  interfere  with  verdict  of  jury  that 
note  was  not  paid  under  duress,  when  supported  by  evidence ;  Manning  v.  Poling. 
114  Iowa,  23,  83  X.  W.  895,  holding  payment  of  judgment  to  redeem  land  sold 
•under  it  not  involuntary  when  restraining  order  could  have  been  obtained ; 
First  Xat.  Bank  v.  Sargeant,  65  Xeb.  604,  59  L.R.A.  300,  91  X.  YV.  595,  holding 
refusal  of  grantee  in  deed  given  to  secure  debt,  to  reconvey  to  debtor  to  enable 
him  to  complete  sale  to  purchaser,  except  upon  payment  in  excess  of  amount 
due,  duress;  Foote  v.  De  Poy,  126  Iowa,  372,  68  L.R.A.  305,  106  Am.  St. 
Rep.  365,  102  X.  W.  112,  holding  under  facts  contract  was  made  under  duress 
and  could  be  cancelled;  Lumaghi  v.  Abt.  120  Mo.  App.  228,  103  S.  W.  104. 
holding  payment  of  judgment  in  order  to  relieve  land  of  lien  so  it  could  be 
conveyed,  involuntary;  Callendar  Sav.  Bank  v.  Loos,  142  Iowa,  6,  120  X.  W.  317, 
holding  that  there  may  be  duress  of  property  as  well  as  of  person  which  is  prov- 
able in  defense  of  contract  induced  thereby;  Callendar  Sav.  Bank  v.  Loos,  142 
Iowa,  6,  120  X.  W.  317,  holding  that  evidence  of  duress  in  defense  of  suit  on 
promissory  note  may  be  sufficient  to  take  issue  to  jury. 
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Cited  in  footnotes  to  Springfield  F.  &  M.  Iiv,3.  Co.  v.  Hull,  25  L.  R.  A.  37,  which 
upholds  right  to  maintain  suit  for  balance  due  on  policy  without  tendering  back 
less  sum,  accepted  under  threats  of  groundless  prosecution;  Flack  v.  National  Bank 
of  Commerce,  17  L.  R.  A.  583.  which  holds  threat  by  bank  to  institute  proceedings 
to  collect  unmatured  note  not  duress. 

Cited  in  note  (94  Am.  St.  Rep.  412,  416,  420)  on  recovery  back  of  voluntary 
payment. 

Distinguished  in  Wessel  v.  D.  S.  B.  Johnston  Land  &  Mortg.  Co.  3  N.  D.  163, 
44  Am.  St.  Rep.  529,  54  N.  W.  922,  which  holds  protest  unavailing  to  make  pay- 
ment, not  under,  duress  in  fact  or  in  law,  involuntary. 

16  L.  R.  A.  379,  STEEG  v.  ST.  PAUL  CITY  R.  CO.  50  Minn.  149,  52  N.  W.  393. 
Negfllft'enee  In  starting  car. 

Cited  in  Miller  v.  St.  Paul  City  R.  Co.  66  Minn.  193,  68  N.  W.  862,  sustaining 
verdict  for  plaintiff  for  injury  from  starting  car  and  then  stopping  suddenly,  so- 
as  to  throw  passenger  on  arm  of  seat,  from  which  septicaemia  was  induced;  Citi- 
zen's Street  R.  Co.  v.  Merl,  26  Ind.  App.  291,  59  N.  E.  491,  holding  carriers  re- 
quired to  give  passengers  ample  time  to  get  on  and  off  cars;  Birmingham  R. 
Light  &  Power  Co.  v.  Hawkins,  153  Ala.  89,  16  L.R.A.  (N.S.)  1078,  44  So.  983r 
holding  under  ordinary  conditions  passenger  is  considered  to  have  reached 
place  of  safety  when  he  or  she  has  gotten  on  car;  Stoddard  v.  St.  Louis  &  M, 
River  R.  Co.  105  Mo.  App.  522,  80  S.  W.  33,  holding  prima  facie  case  of  negli- 
gence made  out  where  evidence  showed  plaintiff  was  thrown  and  hurt  after  get- 
ting on  platform  by  sudden  lurch  of  car;  Kroner  v.  St.  Louis  Transit  Co.  107  Mo, 
App.  46,  80  S.  W.  915,  holding  street  car  company  liable  to  passenger  injured  by 
reason  of  car  being  put  in  motion  with  such  violence  as  to  throw  passenger  be- 
fore passenger  had  reasonable  time  to  alight;  Louisville  R.  Co.  v.  Wilder,  143 
Ky.  440,  136  S.  W.  892,  holding  that  operators  of  street  cars  must  exercise  high- 
est degree  of  care  to  discover  situation  and  condition  of  passengers  so  that  they 
may  be  enabled  to  exercise  in  each  case  degree  of  care  situation  demands. 

Cited  in  note  (  42  L.  R.  A.  294,  296  )  on  starting  car  before  passenger  is  seated. 

16  L.  R.  A.  380,  PITTSBURGH,  C.  &  ST.  L.  R.  CO.  v.  STATE,  49  Ohio  St.  189,  30 

N.  E.  435. 

'•'•'''  •'     "•        '  at 


.      .      . 

Corporate    taxation. 

Cited  in  Ashley  v.  Ryan,  49  Ohio  St.  525,  31  1ST.  E.  721,  which  holds  fee  for  filing 
articles  of  incorporation,  based  on  percentage  of  capitalization,  valid;  Southern 
Gum  Co.  v.  Laylin,  66  Ohio  St.  597,  64  N.  E.  564,  holding  tax  based  on  percentage 
of  capital  stock  a  franchise  tax,  and  not  tax  on  property;  Pittsburgh  R.  Co.  v. 
Pittsburgh,  211  Pa.  485,  60  Atl.  1077,  on  taxing  property  of  corporation. 

Cited  in  footnote  to  Knoxville  &  0.  Ry.  v.  Harris,  53  L.R.A.  921,  which  holds 
exemption  from  privilege  tax  not  included  in  exemption  from  ad  valorem  tax. 

Cited  in  note   (60  L.  R.  A.  359)   on  constitiitional  equality  in  United  States  in 
relation  to  corporate  taxation. 
Governmental    Interference    -with    private    property. 

Cited  in  Ellis  v.  Frazier,  38  Or.  471,  53  L.  R.  A.  458,  63  Pac.  642,  declaring 
invalid,  fixed  tax  on  all  bicycles,  regardless  of  their  value;  State  ex  rel.  Schwartz 
v.  Ferris,  53  Ohio  St.  335,  30  L.  R.  A.  223,  41  N.  E.  579,  declaring  invalid,  act  to 
impose  direct  inheritance  tax  by  taxing,  at  higher  rate,  right  to  succeed  to  estates 
of  larger  than  those  of  smaller  value;  State  v.  Klectzen,  8  N.  D.  291,  78  N.  W. 
984,  declaring  invalid,  act  taxing  occupation  of  hawking  and  peddling  because  not 
stating  object  of  tax. 

Cited  in  footnotes  to  Health  Department  v.  Trinity  Church,  27  L.  R.  A.  710, 
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which  upholds  act  compelling  tenement-house  owners  to  provide  water  on  every 
floor;  Sioux  Falls  v.  Kirby,  25  L.  R.  A.  621,  which  holds  void,  ordinance  making 
owner's  right  to  improve  and  use  property  depend  on  decision  of  city  inspector. 

Distinguished  in  Mitchell  v.  Champaign  County,  5  Ohio  N.  P.   159,  upholding 
act  providing  for  taxation  for  the  suppression  of  mob  violence. 
Requisites  of  valid  tax. 

Cited  in  Reser  v.  Umatilla  County,  48  Or.  331,  120  Am.  St.  Rep.  815,  86  Pac. 
595,  holding  law  taxing  foreign  sheep  coming  into  state  void  because  tax  not 
uniform  nor  equal,  nor  levied  with  reference  to  value  of  property. 

16  L.  R.  A.  383,  DANIEL  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  397,  32  Am. 

St.  Rep.  870,  15  S.  E.  162. 
Who  are   fellow   servants. 

Cited  in  Young  v.  West  Virginia  C.  &  P.  R.  Co.  42  W.  Va.  125,  24  S.  E.  615, 
holding  brakeman  on  same  freight  train  fellow  servants ;  Haney  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  38  W.  Va.  578,  18  S.  E.  748,  holding  telegraph  operator  of  block 
system  and  conductor  of  extra  train  not  fellow  servants  with  workman  on  work 
train;  Turner  v.  Norfolk  &  W.  R.  Co.  40  W.  Va.  690,  22  S.  E.  83,  which  holds 
engineer  and  fireman  of  "wild"  or  special  engine  not  fellow  servants  of  section 
hand  on  track;  Flannegan  v.  Chesapeake  &  O.  R.  Co.  40  W.  Va.  440,  52  Am.  St. 
Rep.  896,  21  S.  E.  1028,  holding  telegraph  operator  controlling  movements  of 
trains  in  block  not  fellow  servant  of  brakeman  injured  on  one  of  such  trains; 
Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va.  392,  46  L.  R.  A.  348,  27  S.  E.  278, 
holding  conductor  and  brakeman  on  freight  train  fellow  servants;  Harris  v. 
City  &  E.  G.  R.  Co.  69  W.  Va.  72,  —  L.R.A.  (N.S.)  — ,  70  S.  E.  859,  holding  that 
servant  in  power  house  who  is  furnished  with  pass,  is  passenger  while  riding 
to  place  of  labor  and  not  fellow  servant  of  motorman. 

Cited  in  footnotes  to  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds 
assistant  roadmaster  not  fellow  servant  of  gang  of  men  working  under  him; 
Clarke  v.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds  section  boss  of  one  gang 
and  member  of  another  gang  fellow  servants;  Louisville  &  N.  R.  Co.  v.  Dillard, 
•69  L.R.A.  746,  which  holds  conductor  of  passenger  train  a  fellow  servant  of  a 
brakeman  of  freight  train  with  which  former  train  collides. 

Cited  in  note  (46  L.  R.  A.  355,  361)  as  to  when  conductor  is  deemed  to  be 
coservant  of  other  railroad  employees. 

Distinguished  in  Ward  v.  Chesapeake  &  O.  R.  Co.  39  W.  Va.  50,  19  S.  E.  389, 
liolding  brakeman  and  conductor  coemployees  as  to  matter  of  keeping  lookout  for 
signals,  as  required  by  rules  of  carrier. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Dillard,   114  Tenn.  248,  69   L.R.A. 
748,  108  Am.  St.  Rep.  894,  86  S.  W.  313,  4  A.  &  E.  Ann.  Cas.  1028,  holding  con- 
ductor of  passenger  train  and  brakeman  of  freight  train  fellow  servants. 
Vice   principalship. 

Cited  in  notes   (51  L.R.A.  515,  516,  591,  621)   on  vice  principalship  considered 
Avith  reference  to  superior  rank  of  negligent  servant;    (75  Am,  St.  Rep.  588,  593, 
595,  597,  608,  640)   on  who  is  a  vice  principal. 
Duty   of   master   to   provide   for   servants'    safety. 

Cited  in  Beall  v.  Pittsburgh  C.  &  St.  L.  R.  Co.  38  WT.  Va.  529,  18  S.  E.  729, 
liolding  carrier  not  liable  for  injury  to  brakeman  using  brake  without  nut  on 
standard  to  keep  it  down,  where  he  could  have  observed  defect ;  Core  v.  Ohio  River 
H.  Co.  38  W.  Va.  469,  18  S.  E.  596,  holding  carrier  liable  for  injuries  to  brake- 
man,  if  due  to  engineer  placing  incompetent  fireman  in  charge  of  engine; 
Schwarzschild  &  S.  Co.  v.  Weeks,  72  Kan.  194,  4  L.R.A. (N.S.)  519,  83  Pac.  406, 
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holding  packing  company  liable  to  employee  in  packing  house  upon  whom  carcass 
of  beef  fell  owing  to  unskilful  operation  of  hoist  by  workman  ignorant  of  proper 
method. 

16  L.  R.  A.  392,  LAVALLE  v.  SOCIfiTfi  ST.  JEAN  BAPTISTS,   17  R.  I.  680, 

24  Atl.  467. 
Fraternal   benefit   associations. 

Cited  in  Pepin  v.  Societe  St.  Jean  Baptiste,  24  R.  I.  551,  60  L.  R.  A.  628,  54  Atl. 
147,  holding  member  of  benefit  society,  duly  notified  of  hearing  of  charges  against 
him,  and  making  no  defense,  properly  expelled;  Golden  Star  Lodge  No.  1  v. 
Watterson,  158  Mich.  702,  ]33  Am.  St.  Rep.  404,  123  N.  W.  610,  holding  man- 
damus will  lie  to  compel  vacation  by  grand  officers  of  order  revoking  charter  of 
subordinate  lodge;  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  200,  123  N.  W. 
224,  to  the  point  that  mandamus  is  proper  remedy  to  restore  person  to  member- 
ship in  benefit  society. 

Cited  in  footnotes  to  Wellenvoss  v.  Grand  Lodge,  K.  of  P.  40  L.R.A.  488,  which 
denies  power  "of  equity"  to  compel  giving  of  secret  password  of  grand  lodge  to 
delegate  of  subordinate  lodge;  Lahiff  v.  Saint  Joseph's  Total  Abstinence  &  Benev. 
Soc.  65  L.R.A.  92,  which  holds  member  wrongfully  expelled  from  benefit  society 
entitled  to  abandon  all  claims  to  reinstatement  and  resort  to  damages  from  the 
expulsion. 

Cited  in  note  (25  L.  R.  A.  150)  on  effect  of  expulsion  from  society  to  destroy 
right  to  insurance  connected  therewith. 

Distinguished  in  Ebert  v.  Mutual  Reserve  Fund  Life  Asso.  81  Minn.  127,  83  N. 
W.  506,  holding  association  with  large  reserve,  accumulating  proporty,  and  with 
implied  power  to  meet  its  obligations,  more  than  fraternal  benefit  association. 

Disapproved  in  Lahiff  v.  St.  Joseph's  Total  Abstinence  &  Benev.  Soc.  76  Conn. 
653,  65  L.R.A.  94,  100  Am.  St.  Rep.  1012,  57  Atl.  692,  holding  expelled  member 
had  right  to  abandon  all  claim  to  reinstatement  in  society  and  resort  to  action 
for  damages  for  injury  due  to  illegal  expulsion;  Thompson  v.  Grand  International 
Brotherhood,  L.  E.  41  Tex.  Civ.  App.  190,  91  S.  W.  834,  holding  action  for  damages 
for  wrongful  expulsion  of  member  from  brotherhood  of  locomotive  engineers  may 
be  brought  by  member  before  exhausting  his  remedies  within  the  order. 
Waiver  of  illegality  of  act. 

Cited  in  Niles  v.  Brown,  25  R.  I.  541,  56  Atl.  1030,  holding  that  if  one  waive 
illegality  of  act,  he  cannot  hold  wrongdoer  responsible  for  consequences  of  such 
act. 
Election  of  remedies. 

Cited  in  Whipple  v.  Stephens,  25  R.  I.  565,  57  Atl.  375,  holding  assumpsit  not 
maintainable  where  converted  goods  were  destroyed  by  fire  after  demand  and 
while  in  defendant's  possession. 

16  L.  R.  A.  395,  SCANLONv.  WEDGER,  156  Mass.  462,  31  N.  E.  642. 
Dnng-erous   agencies. 

Cited  in  footnotes  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  re- 
quires system  of  inspection  by  gas  company  which  will  insure  reasonable  prompt- 
ness in  detecting  leaks;  Knottnerus  v.  North  Park  Street  R.  Co.  17  L.  R.  A.  726, 
which  holds  roller  coaster  not  dangerous  agency  making  owner  of  pleasure  resort 
where  used  liable  for  coaster  owner's  negligence. 

Distinguished  in  O'Callaghan  v.  Deelwood  Park  Co.  242  111.  345,  26  L.R.A. 
(N.S.)  1057,  134  Am.  St.  Rep.  331,  89  N.  E.  1005,  17  A.  &  E.  Ann.  Cas.  407, 
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holding  the  operator  of  a  scenic  railway  is  bound  to  use  the  highest  degree  of 
care  and  caution  for  the  safety  of  its  patrons. 
Liability    for    injuries    front    fireworks. 

Followed  in  Frost  v.  Josselyn,  180  Mass.  392,  62  X.  E.  469,  denying  right  of  re- 
covery of  voluntary  spectator  injured  at  unauthorized  display  of  fireworks  in 
street. 

Cited  in  Crowley  v.  Rochester  Fireworks  Co.  95  App.  Div.  15,  88  X.  Y.  Supp. 
483,  holding  party  discharging  fire  works  in  public  park  not  liable  to  spectator 
who  is  struck  and  injured  by  falling  stick  of  exploded  rocket,  in  absence  of  neg- 
ligence. 

Cited  in  footnotes  to  Aron  v.  Wausau,  40  L.  R.  A.  733,  which  denies  city's  lia- 
bility for  injury  by  explosion  of  cannon  cracker  on  Fourth  of  July,  in  violation  of 
ordinance;  Fifield  v.  Phoenix,  24  L.  R.  A.  430,  which  denies  city's  liability  for 
explosion  of  fireworks  in  street,  under  permit  by  city  officer;  Speir  v.  Brooklyn, 
21  L.  R.  A.  641,  which  holds  city  liable  for  injury  by  explosion  of  fireworks  during 
display  made  under  mayor's  permit;  Bartlett  v.  Clarksburg,  43  L.  R.  A.  295. 
which  denies  liability  of  town  for  injuries  from  fireworks,  etc.,  fired  on  streets 
with  consent  of  town  authorities;  Wyllie  v.  Palmer,  19  L.  R.  A.  285,  which  holds 
dealer  in  fireworks  furnishing  assistant  in  discharging  same  not  liable  for  negli- 
gence in  discharge;  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's  liability 
for  acts  of  servants  in  managing  fireworks;  Madisonville  v.  Bishop,  57  L.  R.  A. 
130,  which  holds  city  liable  for  injuries  from  fireworks  by  unorganized  crowd  of 
merrymakers. 

Cited  in  notes  (3  L.R.A.  (N.S.)  761)  on  liability  for  injury  caused  by  placing 
or  exploding  bomb  or  fireworks  in  highway;  (3  L.R.A.(X.S.)  331)  on  negligence 
in  displaying  fireworks;  (16  L.R.A.  (X.S.)  621.  622)  on  display  of  fireworks  in 
city  street  as  nuisance;  (3  L.R.A. (N.S.)  1099)  on  assumption  by  tenant's  em- 
ployee of  risk  of  unsafe  portions  of  building  in  landlord's  possession. 
Liability  (or  injury  at  exhibition  Involving  danger  to  spectators. 

Cited  in  Johnson  v.  Xew  York,  186  N.  Y.  149,  116  Am.  St.  Rep.  545.  78  X.  E. 
715,  9  A.  &  E.  Ann.  Cas.  824,  holding  illegality  of  conducting  automobile  races 
on  highway  will  not  of  itself  create  liability  to  spectator  injured  by  being  struck 
by  machine  deflected  from  its  course. 

16  L.  R.  A.  398,  ATTY.  GEX.  ex  rel.  GAS  &  ELECTRIC  LIGHT  COMRS.  v.  WAL- 

WORTH  LIGHT  &  POWER  CO.  157  Mass.  86,  31  X.  E.  482. 
Power    of    legislature    over    public    streets. 

Cited  in  New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Terminal  Co.  182  Mass.  400, 
65  N.  E.  835,  refusing  land  damages  for  terminating  right  to  use  street,  by  its  dis- 
continuance, for  electric  wire  conduits;  Weld  v.  Board  of  Gas  &  Electric  Light 
Comrs.  197  Mass.  559,  84  X.  E.  101,  on  legislation  limiting  to  single  company 
right  to  run  lines  of  gas  pipe  and  conduits  for  electric  wires. 

16  L.  R.  A.  400,  COM.  v.  ROBERTS,  155  Mass.  281,  29  N.  E.  522. 
Police  power. 

Cited  in  Health  Department  v.  Trinity  Church,  145  N.  Y.  46,  27  L.  R.  A.  715, 
45  Am.  St.  Rep.  579,  39  X.  E.  833,  upholding  requirement  that  tenements  previ- 
ously erected  be  supplied  with  Croton  water  at  owner's  expense  when  health  board 
so  directed;  Harrington  v.  Providence,  20  R.  I.  239,  240,  38  L.  R.  A.  313,  38  Atl. 
1,  upholding  act  requiring  drainage  into  sewer  and  discontinuance  of  cesspools 
and  privy  vaults;  Cartwright  v.  Cohoes,  39  App.  Div.  72,  56  X.  Y.  Supp.  731, 
holding  regulation  of  board  of  health  in  relation  to  privy  vaults  reasonable :  Com. 
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v.  Abbott,  ]GO  Mass.  284,  35  X.  E.  782,  holding  act  forbidding  maintenance  of 
building  not  connected  with  public  sewer,  constitutional;  Com.  v.  Danziger,  176 
Mass.  291,  57  N.  E.  401,  declaring  it  to  be  within  police  power  to  regulate  loan- 
ing of  money  on  pledges  of  personal  property;  Sprigg  v.  Garrett  Park,  89  Md.  413, 
43  Atl.  813,  holding  that  owner  has  no  such  vested  right  in  cesspool  that  munici- 
pality cannot  order  its  discontinuance;  Newton  v.  Joyce,  166  Mass.  84,  55  Am.  St. 
Rep.  385,  44  N.  E.  116,  holding  that  licensing  stables  is  within  police  power; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Xeb.  571,  41  L.  R.  A.  485,  53  Am.  St.  Rep.  557. 
66  N.  VV.  624,  holding  ordinance  directing  railroad  to  repair  portion  of  viaduct, 
valid  exercise  of  police  power;  Tenement  House  Department  v.  Moeschen,  89  App. 
Div.  532,  85  N.  Y.  Supp.  704,  upholding  act  requiring  school  sinks  in  New  York 
city  to  be  replaced  by  individual  waterclosets;  Allman  v.  Mobile,  162  Ala.  233,  50 
So.  238,  holding  it  competent  for  legislature  to  empower  municipal  corporations 
to  compel  property  owners  to  connect  their  property  with  sewerage  sys- 
tem; Lower  Merion  Twp.  v.  Becker,  25  Montg.  Co.  L.  Rep.  157,  holding  that 
ordinance  requiring  all  householders  to  connect  with  sewer  in  abutting  street 
when  necessary  for  public  health  is  valid;  Lower  Merion  Twp.  v.  Becker,  42 
Pa.  Super.  Ct.  208,  holding  that  ordinance  of  township  imposing  penalty  upon 
land  owner  for  failure  to  connect  house  with  sewer  after  notice,  is  reasonable; 
Moeschen  v.  Tenement  House  Dept.  203  U.  S.  584,  51  L.  ed.  328,  27  Sup.  Ct.  Rep. 
781,  affirming  179  N.  Y.  334,  70  L.R.A.  710,  103  Am.  St.  Rep.  910,  72  N.  E.  231, 
1  A.  &  E.  Ann.  Cas.  439,  which  sustains  statute  requiring  substitution  of  in- 
dividual water-closets  for  school  sinks,  privy  vaults  and  other  similar  recep- 
tacles in  tenement  houses;  Seattle  v.  Hinckley,  40  Wash.  472,  2  L.R.A. (N.S.) 
400,  82  Pac.  747,  holding  ordinance  requiring  certain  kind  of  fire  escape  applicable 
to  buildings  which,  at  time  of  its  passage,  were  equipped  with  fire  escape  called 
for  by  previous  ordinance;  Clarke  v.  Chicago,  159  111.  App.  23,  holding  that  city 
has  power  to  cause  closing  of  theater  building  which  has  not  been  made  to 
comply  with  valid  existing  ordinance;  Ewing  v.  Chase,  37  App.  D.  C.  58,  holding 
that  police  regulation  requiring  floors  of  existing  theaters  to  be  made  by  in- 
cline and  not  steps,  is  constitutional;  Com.  v.  Sisson,  189  Mass.  254,  1  L.R.A. 
(N.S.)  756,  109  Am.  St.  Rep.  630,  75  N.  E.  619,  sustaining  order  of  board  of  fish 
and  game  commissioners  requiring  that  discharge  of  sawdust  into  stream  con- 
taining edible  fish  be  discontinued  and  prohibiting  accumulation  of  sawdust  on 
bank  of  stream,  though  order  was  made  without  taking  sworn  evidence  or  al- 
lowing hearing  to  mill  owner;  Durgin  v.  Minot,  203  Mass.  31,  24  L.R.A. (N.S. ) 
245,  133  Am.  St.  Rep.  276,  89  N.  E.  144,  on  impairment  of  vested  rights  by 
legislation  attempted  in  pursuance  of  police  power. 

Cited  in  footnotes  to  Bostock  v.  Sams,  59  L.R.A.  282,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conforming  in 
size,  appearance,  etc.,  to  existing  buildings;  Tenement  House  Department  of 
City  of  X.  Y.  v.  Moeschen,  70  L.R.A.  704,  which  holds  requirement  that  water- 
closets  be  substituted  for  school  sinks  in  tenement  houses  proper  exercise  of 
police  power. 

Cited  in  notes  (17  L.R.A.  (N.S. )  486)  on  constitutionality  of  statutory  regu- 
lations as  to  safety  and  sanitary  conditions  of  tenement,  lodging,  and  boarding 
houses ;  ( 47  Am.  St.  Rep.  544 )  on  quarantine  and  health  laws  and  regulations ; 
(80  Am.  St.  Rep.  226)  on  powers  which  may  be  delegated  to  boards  of  health; 
(93  Am.  St.  Rep.  410,  411)  on  constitutionality  of  building  regulations;  (107 
Am.  St.  Rep.  237 )  on  what  are  public  nuisances. 

16  L.  R.  A.  402,  GIDDINGS  v.  BLACKER,  93  Mich.  1,  52  N.  W.  944. 
Review    of   legislative   anil   executive   acts. 

Cited  in  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  assuming 
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jurisdiction  to  determine  validity  of  apportionment  acts;  Parker  v.  State,  133. 
Ind.  186,  18  L.  R.  A.  571,  footnote  p.  567,  32  N.  E.  838,  upholding  jurisdiction, 
to  determine  validity  of  apportionment  act;  Fesler  v.  Brayton,  145  Ind.  92,  32  L. 
R.  A.  584,  44  N.  E.  37  (dissenting  opinion),  majority  upholding  former  apportion- 
ment act,  although  legislature  failed  to  perform  duty  by  passing  unconstitutional 
acts  on  several  occasions;  Re  Gunn,  50  Kan.  196,  19  L.  R.  A.  529,  32  Pac.  470r 
upholding  jurisdiction  to  determine  whether  member  of  state  legislature  rightly 
under  arrest  of  sergeant-at-arms;  State  ex  rel.  Morris  v.  Wrightson,  56  N.  J.  L_ 
188,  22  L.  R.  A.  550.  28  Atl.  56,  upholding  jurisdiction  to  determine  constitution- 
ality of  act  to  regulate  elections;  State  ex  rel.  Lamb  v.  Cunningham,  83  Wis.  130r 

17  L.  R.  A.  164,  35  Am.  St.  Rep.  27,  53  N.  W.  35,  upholding  jurisdiction  of  court 
on  relation  of  private  citizen  to  restrain  secretary  of  state  from  publishing  no- 
tices of  election,  when  attorney  general  refused  to  act;   Parmeter  v.  Bourne,  8- 
Wash.  63,  35  Pac.  757   (dissenting  opinion),  majority  holding  court  without  ju- 
risdiction to  enjoin  removal  of  county  seat  because  of  fraud  in  election  therefor; 
People  v.  McClees,  20  Colo.  410,  26  L.  R.  A.  648,  38  Pac.  468,  upholding  jurisdic- 
tion of  proceeding  on  relation  of  private  citizen  for  injunction  to  restrain  secre- 
tary of  state  from  issuing  certificate  of  election  to  district  judges;  People  ex  rel. 
Carter  v.  Rice,  135  N.  Y.  521,  16  L.  R.  A.  857,  footnote  p.  836,  31  N.  E.  921   (dis- 
senting opinion),  majority  upholding  apportionment  act  where,  on  account  of  in- 
validity of  former  acts,  it  might  require  election  under  act  quarter  of  century  old; 
People  ex  rel.  Pond  v.  Monroe  County,  65  Hun,  276,  19  N.  Y.  Supp.  978,  sustain- 
ing right  to  review  acts  of  apportionment;  People  ex  rel.  Woodyatt  v.  Thompson, 
155  111.  475,  483,  40  N.  E.  307,  holding  that  legislature  cannot  be  compelled  to- 
pass  an  apportionment  act;  Sherrill  v.  O'Brien,  188  N.  Y.  196,  117  Am.  St.  Rep. 
841,  81  N.  E.  124,  holding  court  has  power  to  determine  constitutionality  of  ap- 
portionment acts;  Re  Reynolds,  144  App.  Div.  463,  129  X.  Y.  Supp.  629,  to  the 
point  that  court  has  broad  powers  in  passing  upon  validity  of   apportionment 
act;   People  ex  rel.  Hillel  Lodge  No.  72,  I.  O.  B.  B.  v.  Rose,  207  111.  375,  69  N. 
E.    762    (dissenting   opinion),   on   determination   of   constitutionality   of   act   of 
legislature  in  proceeding  by  mandamus;   Atty.  Gen.  ex  rel.  Hudson  v.  Detroit, 
164  Mich.  375,  129  N.  W.  879,  to  the  point  that  where  relator  prayed  for  both 
injunctive  and  active  relief  he  may  be  required  to  give  notice  required  by  law. 

Cited  in  footnotes  to  Hough  ton  County  v.  Blacker,  16  L.  R.  A.  432,  which  holds. 
apportionment  act  unlawfully  dividing  county  wholly  void;  State  ex  rel.  Morris 
v.  Wrightson,  22  L.  R.  A.  548,  which  holds  constitutionality  of  apportionment 
act  subject  to  judicial  inquiry. 

Cited  in  notes  (35  Am.  St.  Rep.  66)  on  judicial  investigation  of  constitutional- 
ity of  legislative  apportionments;  (10  L.R.A. (N.S.)  1184)  on  effect  of  laches  in 
questioning  apportionment  of  election  districts;  (3  L.R.A. (N.S.)  384)  on  inter- 
ference by  equity  in  matters  preceding  elections. 

Distinguished  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  475,  40  N.  E. 
307,  sustaining  formation  of  senatorial  districts  although  they  might  have  been 
made  more  nearly  equal  in  number  of  inhabitants,  and  more  compact. 
Mandamus. 

Cited  in  State  ex  rel.  Winnie  v.  Stoddard,  25  Nev.  457,  51  L.  R.  A.  231,  footnote 
p.  229,  62  Pac.  237,  denying  mandamus  to  compel  county  commissioners  to  issue 
notice  of  election  for  legislature  where  apportionment  act  subject  to  same  objec- 
tion as  prior  act;  People  ex  rel.  Pond  v.  Monroe  County,  65  Hun,  265,  19  N.  Y. 
Supp.  978,  upholding,  as  proper  remedy,  writ  of  mandamus  on  relation  of  citizen 
and  elector  to  compel  supervisors  to  divide  county  into  proper  assembly  districts; 
Brophy  v.  Schindler,  126  Mich.  348,  85  N.  W.  1114,  holding  that  relators  had  spe- 
cial interest  in  asking  for  mandamus  to  have  bridge  built,  where  boat  had  to  be 
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used  to  get  children  to  school;  People  ex  rel.  Hillel  Lodge,  No.  72,  I.  O.  B.  B.  v. 
Rose,  207  111.  375,  69  N.  E.  762  (dissenting  opinion),  as  to  testing  by  mandamus, 
validity  of  act  requiring  annual  reports  from  corporations;  Williams  v.  Secre- 
tary of  State,  145  Mich.  449,  108  X.  W.  749,  on  jurisdiction  in  mandamus  pro- 
ceedings and  right  of  private  citizen  to  apply  for  relief  thereby  in  his  own  name; 
Gowan  v.  Smith,  157  Mich.  448,  122  N.  W.  286  (dissenting  opinion),  on  right 
of  private  citizen  to  maintain  mandamus  proceedings;  State  ex  rel.  Robbins  v. 
Parker,  147  Iowa,  88,  125  N.  W.  856,  holding  that  mandamus  is  proper, remedy 
to  compel  county  auditor  to  place  name  of  candidate  for  office  upon  official 
ballot;  State  ex  rel.  Sullivan  v.  Schnitger,  16  Wyo.  522,  95  Pac.  698,  denying  man- 
damus to  compel  election  of  members  of  legislature  in  disregard  of  alleged  in- 
valid apportionment  acts  where  prior  apportionment  relied  on  was  that  con- 
tained in  constitution  and  it  was  inapplicable  to  existing  conditions. 

Cited  in  note  (16  L.R.A.  (N.S.)  267)  on  right  of  relator  in  mandamus  to  attack 
constitutionality  of  statute  relied  upon. 
Apportionment. 

Cited  in  Ragland  v.  Anderson,  125  Ky.  159,  128  Am.  St.  Rep.  242,  100  S.  W. 
865,  holding  act  dividing  state  into  representative  districts  void  for  inequality  of 
representation;  Valley  City  Desk  Co.  v.  Travelers'  Ins.  Co.  143  Mich.  533,  106 
N.  W.  1125,  holding  rights  of  electors  of  territory  designated  by  statute  for 
annexation  to  city  at  future  date  determined  until  annexation  by  apportionment 
law  existing  at  time  of  passage  of  annexation  statute  and  not  by  apportionment 
law  passed  subsequent  to  such  statute;  Williams  v.  Secretary  of  State,  145  Mich. 
449,  108'  N.  W.  749,  holding  where  apportionment  acts  are  invalid  because  of 
gross  inequalities  valid  apportionment  remains  in  force  until  supplanted  by  sub- 
sequent valid  act. 

16  L.  R.  A.  410,  T1TTMAN  v.  THORNTON,  107  Mo.  500,  17  S.  W.  979. 

Second  appeal  in  53  Mo.  App.  513. 
Suit  in  representative  character. 

Cited  in  Knoche  v.  Perry,  90  Mo.  App.  485,  holding  that  representative  charac- 
ter of  plaintiff  need  not  be  proved  in  action  before  justice  of  peace,  merely  because 
in  his  complaint  he  alleges  he  holds  property  in  representative  character;  Hare 
v.  O'Brien,  58  Pittsb.  L.  J.  362,  holding  that  judgment  rendered  in  favor  of  ad- 
ministrator so  merges  debt  that  it  may  be  treated  as  his  personal  effect  so  far 
as  to  authorize  him  to  sue  on  it  in  another  state. 

Cited  in  notes  (39  L.R.A.  (N.S.)  431,  432)  on  right  of  domiciliary  adminis- 
trator to  sue  on  judgment  in  another  state;  (2  Eng.  Rul.  Cas.  91)  on  law  govern- 
ing succession  and  administration. 

Distinguished  in  Miller  v.  Hoover,  121  Mo.  App.  572,  97  S.  W.  210,  holding- 
foreign  administrator  cannot  maintain  action  on  judgment  recovered  in  foreign 

state  by  his  intestate. 

p;    ;"ittJvfnh«jg    M'Titx.   -jiVr    h,  ,,n. ......  ... 

Evidence;    proof   of   execution   of  instrument. 

Cited  in  Scotland  County  Nat.  Bank  v.  Hohn,  146  Mo.  App.  704,  125  S.  W. 
539,  holding  that  instrument  relied  on  to  prove  authority  of  agent  to  indorse 
note  for  payee  is  not  competent  evidence  until  proof  is  made  that  it  was  executed 
by  payee. 

Records  of  other  states. 

Cited  in  note  (5  L.R.A. (N.S.)  969,  983)  on  admissibility  in  evidence  of  copies 
of  records  of  other  states. 
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]Vew  trial  for  mistake  of  counsel. 

Cited  in  Parker  v.  Britton,  133  Mo.  App.  275,  113  S.  W.  259,  holding  new  trial 
improperly  awarded  on  account  of  mistake  of  counsel. 

16  L.  R.  A.  413,  STATE  ex  rel.  HITCHCOCK  v.  HEWITT,  3  S.  D.  187,  44  Am.  St. 

Rep.  788,  .52  N.  W.  875. 
Rights    of    public    officers. 

Cited- in  State  ex  rel.  Ayers  v.  Kipp,  10  S.  D.  502.  74  X.  W.  440,  holding  that 
tenure  of  office  referred  to  in  Constitution  applies  only  to  offices  provided  for, 
not  to  offices  thereafter  to  be  created  by  legislature;  State  ex  rel.  Moore  v.  Arch- 
ibald, 5  N.  D.  377,  66  N.  W.  234,  upholding  jurisdiction  of  court  to  compel  by  man- 
damus, on  relation  of  citizen,  superintendent  of  public  office  to  vacate  office  when 
attorney  general  has  refused  to  apply  for  it;  Pratt  v.  Police  &  Fire  Comrs.  15 
Utah,  12,  49  Pac.  747,  holding  that  police  board  cannot  arbitrarily  remove  chief  of 
police  without  hearing;  Snyder  v.  Emerson,  19  Utah,  325,  57  Pac.  300,  denying 
right  of  compensation  to  one  who  is  not  shown  to  be  de  jure  officer,  although  per- 
forming services  for  public  board;  McCully  v.  State,  102  Tenn.  521,  46  L.  R.  A. 
571,  53  S.  W.  134,  holding  that  removal  for  "cause"  contemplates  charge,  trial, 
and  judgment;  Hagerty  v.  Shedd,  75  N.  H.  396,  139  Am.  St.  Rep.  725,  74  Atl. 
1055,  holding  that  statute  providing  that  mayor  may  remove  officer  for  cause  con- 
fers judicial  power  and  means  for  legal  cause  after  due  notice  and  hearing;  State 
ex  rel.  Hamilton  v.  Grant,  14  Wyo.  56,  1  L.R.A.(N.S.)  594,  116  Am.  St.  Rep. 
982,  81  Pac.  795,  holding  superintendent  of  water  division  not  among  officers 
removable  only  by  impeachment. 

Cited  in  footnote  as  to  Re  Advisory  Opinion,  18  L.  R.  A.  594,  which  holds  right 
to  hold  office  not  affected  by  suspension  from  same  office  during  preceding  term. 

Cited  in  notes    (29  L.R.A.  384)    on  nature  of  directors,  trustees,  and  officers 
of  incorporated  institutions  belonging  to  state;    (68  Am.  St.  Rep.   112)    on   re- 
moval of  officers. 
Mandamus. 

Cited  in  note  (58  L.  R.  A.  850)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  cases. 

16  L.  R.  A.  418,  BOARD  OF  IMPROVEMENT  v.  SCHOOL  DISTRICT,  56  Ark. 

354,  35  Am.  St.  Rep.  108,  19  S.  W.  969. 
"When    public    property    assessable. 

Cited  in  Pittsburg  v.  Sterrett  Subdist.  School,  204  Pa.  642,  61  L.  R.  A.  186,  54 
Atl.  463,  holding  school  district  property  exempt  from  local  improvement  assess- 
ment; Stiewel  v.  Fencing  Dist.  No.  6,  71  Ark.  21,  70  S.  W.  308,  holding  county 
pauper  farm  exempt  from  local  improvement  assessment ;  Re  Howard  Ave.  North, 
44  Wash.  66,  86  Pac.  1117,  12  A.  &  E.  Ann.  Cas.  417,  holding  school  property 
assessable  for  widening  and  extending  street;  Butte  v.  School  Dist.  No.  1,  29 
Mont.  342,  74  Pac.  869,  holding  property  of  school  district  not  subject  to  special 
assessment  for  street  sprinkling;  Ft.  Smith  v.  Sisters  of  Mercy,  86  Ark.  112, 
109  S.  W.  1165,  15  A.  &  E.  Ann.  Cas.  347,  holding  property  of  academy  exempt 
from  taxation  by  statute  not  exempt  from  assessment  for  local  improvements. 

Cited  in  notes  (35  L.R.A.  39)  on  liability  to  local  assessments  for  benefit,  of 
property  exempt  from  general  taxation;  (44  L.  ed.  U.  S.  98)  on  liability  of 
public  property  to  assessment  for  public  improvements;  (33  Am.  St.  Rep.  407, 
12)  on  taxation  and  assessment  of  public  property;  (132  Am.  St.  Rep.  300,  312, 
317)  on  exemption  from  taxation  or  assessment  of  lands  owned  by  governmental 
bodies,  or  in  which  they  have  an  interest;  (3  L.R.A.  (N.S.)  838)  on  special  as- 
sessment as  tax. 
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Distinguished  in  School  District  v.  Board  of  Improvement,  65  Ark.  349,  46  S. 
W.  418.,  declaring  school  property,  not  actually  and  exclusively  used  for  public 
purposes,  not  exempt  from  liability  for  improvement  assessments;  Edward?  v.  W. 
Constr.  Co.  v.  Jasper  Co.  117  Iowa,  374,  94  Am.  St.  Rep.  301,  90  X.  W.  1006, 
holding,  under  statute,  county  property  not  exempt  from  local  improvement 
assessments. 

16  L.  R.  A.  423.  BUCKLEY  v.  HUMASON,  50  Minn.  195,  36  Am.  St.  Rep.  637,  52 

N.  W.  385. 
Invalidity   of   contracts  vlolative   of   statute. 

Cited    in   Urwan    v.    Northwestern    Xat.    Ins.    Co.    125    Wis.    360,    103   N.    W. 
1102,  holding  insurance  contract  contrary  to  statute  void;   Rothwell  v.  Gibson, 
121  Mo.  App.  284,  98  S.  W.  801,  holding  real  estate  broker  verbally  authorized 
'to  make  sale  of  realty  could  not  recover  commission  for  making  sale  where  stat- 
ute required  authority  to  sell  to  be  in  writing. 

Cited  in  note    (117   Am.  St.  Rep.  507)    on  contracts,  consideration  for  which 
has  partly  failed,  or  is  partly  illegal. 
Validity  of  unlicensed  contracts. 

Cited  in  Fairly  v.  Wappoo  Mills.  44  S.  C.  258.  29  L.R.A.  225,  footnote  p.  215, 
22  S.  E.  108,  sustaining  right  of  unlicensed  broker  to  recover  commissions,  when 
object  of  statute  requiring  license  is  to  enforce  payment  of  license  tax  by  impos- 
ing penalty  on  person  engaging  in  business;  Richardson  v.  Brix,  94  Iowa,  629,  63 
N.  W.  325,  refusing  to  unlicensed  broker  recovery  of  commission;  Smith  v.  Robert- 
son, 106  Ky.  474,  45  L.  R.  A.  511,  footnote  p.  510,  50  S.  W.  852,  denying  right 
of  recovery  of  owner  of  unlicensed  stallion  for  service  of  same. 

Cited  in  footnotes  to  Denning  v.  Yount,  50  L.  R.  A.  103,  which  denies  right  of 
unlicensed  brokers^  to  recover  commissions;  Randall  v.  Tuell,  38  L.  R.  A.  143, 
which  denies  right  of  unlicensed  innholder  to  recover  for  board  and  lodging;  Ver- 
mont Loan  &  T.  Co.  v.  Hoffman,  37  L.  R.  A.  509,  which  holds  loan  of  money  with- 
out license  valid,  though  misdemeanor  under  statute;  Citizens'  State  Bank  v. 
Nore,  60  L.  R.  A.  737,  which  authorizes  recovery  by  bona  fide  purchaser  of  note 
for  medical  services  by  unlicensed  practitioner;  Black  v.  Security  Mut.  Life  Asso. 
54  L.  R.  A.  939,  which  denies  right  to  commissions  of  one  securing  applications 
for  insurance  before  license,  although  same  granted  before  policies  issued. 

Cited  in  note  (1  L.R.A.  (N.S.)  1159)  on  validity  of  contract  made  in  business 
carried  on  without  required  license. 

Disapproved  in  Ober  v.  Stephens,  54  W.  Va.  358,  46  S.  E.  195,  holding  real 
estate  broker  doing  business  without  required  license  can  make  contract  to  sell 
realty  which  is  not  absolutely  void. 
Recovery   of   price   of  property    sold    for   Illegal   use. 

Cited  in  footnote  to  Wind  v.  Her,  27  L.  R.  A.  219,  which  holds  statutory  right 
to  recover  money  paid  on  unlawful  purchase  not  applicable  to  purchase  valid  in 
state  where  made. 

16  L.  R.  A.  426,  BROWN  v.  REPUBLICAN  MOUNTAIN  SILVER  MINES,  17 

Colo.  421,  30  Pac.  66. 
Recovery    for    services    of    special    character. 

Approved  in  Dial  v.  Island  Logging  Co.  52  Wash.  85,  100  Pac.  157,  holding 
where  by-laws  make  it  duty  of  trustee  of  corporation  to  supervise  officers,  agents 
and  employees,  he  is  not  entitled  to  compensation  for  such  services  other  than 
traveling  expenses,  in  absence  of  express  or  implied  contract  to  pay  him. 

Cited  in  Taussig  v.  St.  Louis  &  K.  R.  Co.  166  Mo.  35,  89  Am.  St.  Rep.  674,  65- 
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S.  W.  969,  permitting  recovery  by  director  of  railroad  company  for  services  as 
attornev  at  law,  upon  employment  by  general  manager;  Symmes  v.  Union  Trust 
Co.  60  Fed.  867.  holding  that  board  of  trustees  of  corporation  can  employ  officer  of 
company  to  get  it  out  of  financial  straits,  and  agree  to  pay  him  for  services; 
McCarthy  v.  Mt.  Tecarte  Land  &  Water  Co.  Ill  Cal.  341,  43  Pac.  956,  admitting 
evidence  tending  to  show  whether  director  was  to  receive  compensation  as  super- 
intendent or  manager  of  corporation;  Wagner  v.  Edison  Electric  Illuminating  Co. 
177  Mo.  62,  75  S.  W.  966,  upholding  right  of  engineer  of  one  corporation,  to  re- 
cover reasonable  value  of  services  rendered  another  corporation  engaged  in  joint 
enterprise:  Grumaer  v.  Cripple  Creek  Tunnel,  Transp.  &  Min.  Co.  40  Colo.  15, 
122  Am.  St.  Rep.  1024,  90  Pac.  81,  13  A.  &  E.  Ann.  Cas.  781,  holding  president 
of  corporation  entitled  to  compensation  for  services  performed  outside  those  re- 
quired of  president  or  director  and  similar  to  those  of  general  manager;  Bell 
v.  Peper  Tobacco  Warehouse  Co.  205  Mo.  492,  103  S.  W.  1014,  as  to  when  director 
or  officer  of  corporation  may  recover  upon  implied  contract  for  services  outside 
scope  of  his  duties  as  such:  Monmouth  Invest.  Co.  v.  Means,  80  C.  C.  A.  527,  151 
Fed.  167,  holding  presumption  is  that  president  and  director  of  corporation  per- 
forms his  services  without  salary  in  absence  of  direct  authorization  or  employ- 
ment by  governing  board;  Steele  v.  Gold  Fissure  Gold  Min.  Co.  42  Colo.  533,  126 
Am.  St.  Rep.  177,  95  Pac.  349,  holding  president  and  directors  of  corporation 
not  entitled  to  compensation  for  their  services  in  that  capacity  in  discharging 
their  ordinary  duties,  unless  it  is  legally  provided  for. 

Cited  in  footnote  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights. 

Cited  in  notes  (136  Am.  St.  Rep.  913,  924)  on  right  of  corporate  officers  to 
compensation  for  services  rendered:  (7  Eng.  Rul.  Cas.  612)  on  service  by,  and 
remuneration  of,  directors  of  corporation. 

Distinguished  in  Ruby  Chief  Min.  &  Mill.  Co.  v.  Prentice,  25  Colo.  6,  52  Pac. 
210,  sustaining  recovery  for  services  by  general  manager  or  superintendent  of  min- 
ing company,  who  is  also  director;  Henry  v.  Michigan  Sanitarium  &  Benev. 
Asso.  147  Mich.  145.  110  X.  W.  523,  holding  trustee  of  corporation  not  entitled 
to  compensation  for  alleged  services  outside  his  duties  as  trustee,  where  not  em- 
ployed as  required  by  charter  of  corporation. 

16  L.  R.  A.  429,  ILLINOIS  WATCH  CASE  CO.  v.  PEARSON,  140  HI.  423,  31  N. 

E.  400. 
When  mandamus    will    issue. 

Cited  in  People  ex  rel.  Dickinson  v.  Board  of  Trade.  193  111.  591,  62  N.  E.  196, 
refusing  mandamus  to  compel  reinstating  of  member  of  board  of  trade ;  Harrison 
v.  People.  97  111.  App.  433  i  dissenting  opinion) ,  majority  granting  writ  to  compel 
mayor  of  city  to  issue  license  for  dramshop,  where  applicant  complied  with  pre- 
requisites; Kenneally  v.  Chicago,  220  111.  503,  77  N.  E.  155.  holding  writ  of 
mandamus  to  compel  restoration  of  person  to  office  of  police  patrolman  may  be 
denied  on  ground  of  laches. 

Distinguished  in  effect  ir  People  ex  rel.  Greenwell  v.  Clark  County,  234  111.  67, 
84  N.  E.  695.  holding  relief  granted  by  mandamus  must  be  within  the  prayer 
for  relief. 
Rijcht    to   corporate    name. 

Cited  in  People  ex  rel.  Power  v.  Rose,  219  111.  59.  76  N.  E.  42,  holding  writ 
of  mandamus  will  not  issue  to  compel  secretary  of  state  to  issue  certificate  of 
incorporation  to  new  company  which  existing  concern  could  enjoin  from  using 
proposed  name:  Elgin  Nat.  Watch  Co.  v.  Eppenstein,  1  111.  C.  C.  604,  enjoining 
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use  of  name  "The  Elgin  National  Watch  Case  Co.,  of  Elgin,  Illinois*'  at  suit  of 
"Elgin  National  Watch  Co." 

Cited  in  footnote  to  Paulino  v.  Portuguese  Beneficial  Asso.  20  L.  R,  A.  272, 
which  holds  corporate  right  to  use  of  name  cannot  be  annulled  at  suit  of  private 
person. 

Distinguished  in  People  ex  rel.  Traders'  Ins,  Co.  v.  Van  Cleave,  1S3  111.  334,  47 
L,  R.  A.  798,  55  N.  E.  678.  granting  mandamus  to  compel  issuance  of  license  to 
foreign  insurance  company  to  do  business  with  name  similar  to  one  in  use, 
"When   corporation    deemed   organized. 

Cited  in  Elgin  Nat.  Watch  Co.  v.  Eppenstein,  1  111.  C.  C.  6O4,  holding  action 
of  secretary  of  state  in  granting  final  certificate  not  final  and  conclusive. 

16  L.  R,  A.  432,  HOUGHTON  COUNTY  v.  BLACKER,  92  Mich.  638,  52  N.  W.  951. 

Apportionment    a-ct*. 

Cited  in  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929.  holding 
that  court  has  jurisdiction  to  decide  validity  of  apportionment  act;  People  fx  rel. 
Woodyatt  v.  Thompson,  155  111.  433,  40  N.  E.  307,  holding  legislature  cannot  be 
compelled  to  pass  apportionment  act;  People  ear  rel.  Carter  v.  Rice,  135  N.  Y.  521, 
16  L.  R.  A.  857.  footnote  p.  856,  31  N.  E.  921  (dissenting  opinion),  majority  up- 
holding apportionment  act  when,  otherwise  it  might  require  election  to  be  held 
under  act  twenty-five  years  old:  State  e-x  rel.  Winnie  v.  Stoddard,  25  Nev.  461,  51 
L.  R.  A.  233,  footnote  p.  229,  62  Pac.  237,  refusing  mandamus  to  compel  county 
commissioners  to  issue  notice  of  election,  where  apportionment  act  subject  to  same 
objection  as  in  prior  act:  Parmeter  v.  Bourne,  8  Wash.  63,  35  Pac,  757  (dissent- 
ing opinion),  as  to  jurisdiction  of  court  to  determine  validity  of  apportionment 
act;  Sherrill  v.  O'Brien,  188  N.  Y.  196,  117  Am.  St.  Rep.  841,  81  N.  E.  124, 
holding  court  has  power  to  determine  constitutionality  of  apportionment  acts; 
Brooks  v.  State,  162  Ind.  577,  70  N.  E.  980,  holding  courts  have  right  to  determine 
whether  discretion  of  legislature  in  disposition  of  fractions  of  unit  of  representa- 
tion has  been  exercised  according  to  constitutional  restrictions:  Ragland  v. 
Anderson,  125  Ky.  159,  128  Am.  St.  Rep.  242,  100  S.  W.  865,  holding  reappor- 
tionment  act  invalid  because  of  inequality  of  representation  as  between  dis- 
tricts; Re  Payne,  51  Misc.  401,  101  N.  Y.  Supp.  367,  holding  requirement  of  con- 
tiguity met  by  joining  one  county  to  another  as  near  to  it  as  possible,  though 
counties  be  not  immediately  adjoining  each  other;  State  ex  rel.  Sullivan  v. 
Schnitger,  16  Wyo.  522.  95  Pac.  698,  denying  mandamus  to  compel  election  of 
members  of  legislature  in  disregard  of  alleged  invalid  apportionment  acts,  where 
prior  apportionment  relied  on  was  that  contained  in  constitution  and  it  was 
inapplicable  to  existing  conditions. 

Cited  in  footnotes  to  Parker  v.  State,  18  L.  R,  A.  567,  which  holds  invalid, 
scheme  for  allowing  county  with  less  than  unit  of  population  to  vote  for  two 
senators;  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which  holds  consti- 
tutionality of  apportionment  act  subject  to  judicial  inquiry. 

Cited  in  note  (35  Am.  St.  Rep.  66)  on  judicial  investigation  of  constitutional- 
ity of  legislative  apportionments. 

Constitutional     limitation*    on    legislature. 

Distinguished  in  Hunt  ex  rel.  Snow  v.  Buhrer,  133  Mich.  110,  94  N.  W.  589, 
holding  constitutional  provision  that  terms  of  officers  are  to  begin  at  certain 
date  not  permanent  limitation  upon  power  of  legislature  to  change  time  for 
terms  of  county  officers  to  begin. 
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16  L.  R.  A.  437,  JONES  v.  PORTLAND,  88  Mich.  598,  50  N.  W.  731. 
Compensation    of    witness    as    bearing-    upon    competency. 

Cited  in  Allen  B.  Wrisley  Co.  v.  Burke,  203  111.  258,  67  N.  E.  818,  holding  fact 
that  examining  physician  was  paid  by  party  calling  him  as  witness,  competent; 
People  v.  Tomalty,  14  Cal.  App.  235,  111  Pac.  513,  holding  that  fact  that  expert 
is  paid  by  party  calling  him,  is  proper  matter  for  cross-examination  for  con- 
sideration by  jury  to  affect  credibility  of  expert. 

Cited  in  note   (82  Am.  St.  Rep.  57)   on  evidence  to  show  credibility  or  bias  of 
witness. 
Testimony  of  physicians. 

Cited  in  McKormick  v.  West  Bay  City,  110  Mich.  271,  68  N.  W.  148,  denying 
admissibility  of  testimony  of  physician  called  to  examine  injured  person  just  be- 
fore trial,  as  to  exclamations  and  conduct  indicating  suffering;  Chicago,  R.  I.  & 
P.  R.  Co.  v.  Sheldon,  6  Kan.  App.  350,  51  Pac.  808,  holding  it  error  to  admit  evi- 
dence of  physician  whether  condition  of  plaintiff  was  direct  result  of  collision; 
Davidson  v.  Cornell,  132  N.  Y.  237,  30  N.  E.  573;  Consolidated  Traction  Co.  v. 
Lambertson,  60  N.  J.  L.  454.  38  Atl.  683;  Abbot  v.  Heath,  84  Wis.  321,  54  N.  W. 
574, — holding  that  physician  called  to-  examine  injured  person,  to  qualify  as  wit- 
ness for  him,  cannot  testify  to  statements  made  to  him  as  to  symptoms  and 
condition;  McCormick  v.  Detroit,  G.  H.  &  M.  R.  Co.  141  Mich.  23,  104  N.  W. 
390,  on  admissibility  of  testimony  as  to  exclamations  of  pain  and  suffering:  Coin- 
stock  v.  Georgetown,  137  Mich.  560,  100  N.  W.  788,  holding  physician's  testi- 
mony as  to  flinching  of  plaintiff  when  he  touched  him  in  examination  to  obtain 
information  as  basis  for  testimony  inadmissible;  Smith  v.  Detroit  United  R.  Co. 
155  Mich.  473,  119  N.  W.  640,  on  question  calling  for  opinion  of  witness;  Lyon 
v.  Grand  Rapids,  121  Wis.  620,  99  N.  W.  311,  on  questions  calling  for  answers 
tending  to  pass  upon  some  ultimate  question  to  be  submitted  to  jury;  Chicago 
v.  Powers,  117  111.  App.  457,  holding  it  improper  to  ask  medical  expert  in 
action  for  damages  due  to  personal  injury  what  was  cause  of  plaintiff's  present 
condition,  where  such  question  called  for  direct  testimony  on  question  of  fact 
for  jury;  Herbeck  v.  Germain,  144  Mich.  160,  107  X.  W.  901,  on  putting  lengthy 
question  to  witness. 

Cited  in  note  (21  L.R.A.  (N.S.)  827)  on  admissibility  as  res  gestre  of  state- 
ments or  declarations  by  injured  person  to  physician  examining  him  in  order  to 
qualify  as  witness. 

Distinguished  in  Strudgeon  v.  Sand  Beach,  107  Mich.  500,  65  N.  W.  616,  admit- 
ting testimony  of  exclamations  of  pain  made  by  child  of  tender  years,  though  after 
controversy  begun;  Heddle  v.  City  Electric  R.  Co.  112  Mich.  550,  70  N.  W.  1096, 
holding  testimony  of  physician  admissible  as  to  exclamations  of  pain  uttered 
while  treating  injured  person;  Lacas  v.  Detroit  City  R.  Co.  92  Mich.  417,  52  N. 
W.  745,  admitting  testimony  of  physician  as  to  displacement  of  womb,  as  tending 
to  show  character  of  cause  which  might  have  produced  injury;  Missouri,  K.  &  T. 
R.  Co.  v.  Johnson,  95  Tex.  412,  67  S.  W.  768,  holding  instinctive  expressions  of 
party,  evidencing  pain  during  examination  by  his  own  medical  expert,  admissi- 
ble; Mississippi  C.  R.  Co.  v.  Turnage,  95  Miss.  859,  24  L.R.A. (N.S.)  259,  49  So. 
840,  holding  a  nonexpert  witness  may  testify  as  to  expressions  of  present  pain 
and  suffering  by  one  injured  by  another's  negligence,  although  they  occur  some- 
time after  injury. 
Hearsay;  party's  ovrn  declarations. 

Cited  in  Gilbert  v.  Ann  Arbor  R.  Co.  161  Mich.  78,  125  N.  W.  745,  holding 
that  statement  made  by  intestate,  knowing  that  he  was  dying,  immediately  after 
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being  carried  400  feet  from  place  of  injury,  that  he  stepped  into  hole  in  defend- 
ant's scales  on  track,  are  competent  in  action  for  death  while  acting  as  brake- 
man;  Drake  Coal  Co.  v.  Croze,  165  Mich.  125,  130  N.  W.  355,  holding  that  self- 
serving  declaration  to  third  person,  in  absence  of  party  to  suit  are  inadmissible 
when  they  relate  past  occurrences  and  constitute  no  part  of  res  gestse. 

16  L.  R.  A.  443.  PEOPLE'S  GAS  CO.  v.  TYNER,  131  Ind.  277,  31  Am.  St.  Rep. 

433,  31  N.  E.  59. 
Rig-lit   to   increase   flow   of  gas. 

Followed  in  Greenfield  Gas  Co.  v.  People's  Gas  Co.  131  Ind.  599,  31  N.  E.  61, 
and  Tyner  v.  People's  Gas  Co.  131  Ind.  412,  31  N.  E.  61,  upholding  right  to  ex- 
plode nitro-glycerin  in  well  to  increase  flow  of  gas. 

Cited  in  footnote  to  Jones  v.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes 
use  of  gas  pump  to  increase  production  of  oil  well,  though  production  of  adjoining 
wells  diminished. 

Cited  in  note   (107  Am.  St.  Rep.  245)   on  what  are  public  nuisances. 
Ownership    of    oil    and    gas. 

Cited  in  Williamson  v.  Jones,  39  W.  Va.  258,  25  L.  R.  A.  233,  19  S.  E.  436,  hold- 
ing petroleum  in  strata  part  of  inheritance  and  that  unlawful  taking  of  it  will  be 
lasting  damage  to  remainderman;  Federal  Oil  Co.  v.  Western  Oil  Co.  57  C.  C.  A. 
429,  121  Fed.  675,  holding  oil  lease  to  be  mere  grant  of  use  for  purpose  of  prospect- 
ing. 

Cited  in  note  (25  L.R.A.  223)  on  nature  of  property  in  mineral  oil  or  gas. 

Criticized  in  State  v.  Ohio  Oil  Co.  150  Ind.  30,  47  L.  R.  A.  632,  49  N.  E.  809> 
holding  that  title  to  natural  gas  does  not  vest  in  any  private  owner  until  it  is 
reduced  to  actual  possession. 
Wasting   natural   gas. 

Cited  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  206,  44  L.  ed.  738,  20  Sup.  Ct.  Rep. 
576,  sustaining  act  to  prevent  waste  of  natural  gas;  Townsend  v.  State,  147  Ind. 
628,  37  L.  R.  A.  298,  62  Am.  St.  Rep.  477,  47  N.  E.  19,  sustaining  conviction  under 
statute  prohibiting  waste  of  natural  gas. 

Cited  in  note  (29  L.  R.  A.  337)  on  liability  for  negligence  in  escape  and  explo- 
sion of  gas. 
Subterranean   minerals. 

Cited  in  Hathorn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  338,  23  L.R.A.  (N.S.) 
444,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16  A.  &  E.  Ann.  Cas.  989,  holding  sub- 
terranean  waters   treated   as   mineral   and   no   distinction   made   on   account   of 
peculiar  character  and  quantity  of  salts  and  gases  in  solution. 
Right    of   action    dependent    npon    special    damage. 

Cited  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  993,  granting  temporary  in- 
junction restraining  diversion  of  water,  exclusive  right  to  use  of  which  belongs 
to  another;  Simpson  v.  Pittsburgh  Plate  Glass  Co.  28  Ind.  App.  352,  62  N.  E.  753, 
granting  injunction  to  restrain  cutting  off  of  lessor's  supply  of  natural  gas  under 
lease;  Ewing  v.  Webster  City,  103  Iowa,  231,  72  N.  W.  511,  denying  injunction  to 
restrain  city  from  enforcing  ordinance  compelling  corn  to  be  Avcighed  on  city 
scales,  becaiise  it  interferes  somewhat  with  plaintiff's  business;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Noftsger,  148  Ind.  104,  47  N.  E.  332,  sustaining  right  of  action 
for  special  damage  to  lot  owner  for  building  switch  in  highway;  Pennsylvania 
Co.  v.  Stanley,  10  Ind.  App.  424,  37  N.  E.  288,  awarding  damages  against  railroad 
for  closing  one  end  of  alley,  by  which  access  to  rear  of  lots  diminished. 
L.R.A.  Au.  Vol.  III.— 6. 
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Cited  in  note   (37  L.  R.  A.  784)   on  whether  court  of  equity  can  protect  per- 
sonal rights. 
Injunction   against  acts   punishable   as   crimes. 

Cited  in  Columbian  Athletic  Club  v.  State,  143  Ind.  107,  28  L.  R.  A.  731,  52 
Am.  St.  Rep.  407,  40  N.  E.  914,  granting  injunction  to  prevent  prize  fighting, 
although  act  constitutes  crime. 

Cited  in  footnote  to  State  v.  O'Leary,  52  L.  R.  A.  299,  which  denies  state's  right 
to  injunction  to  suppress  gambling  house. 

Cited  in  note  (3  L.R.A.  (N.S.)  624)  on  injunction  against  commission  of  crime 
when  property  right  involved. 
Injunction   suits. 

Cited  in  Cherokee  Constr.  Co.  v.  Harris,  92  Ark.  265,  135  Am.  St.  Rep.  177,  122 
S.  W.  485,  holding  that  during  continuance  of  homestead  estate  of  widow  and 
minor  children  they  have  no  right  to  open  new  mines  on  land  and  to  mine  and 
sell  coal  therefrom;  Gagnon  v.  French  Lick  Springs  Hotel  Co.  163  Ind.  690,  68 
L.R.A.  177,  72  N.  E.  849,  holding  upon  appeal  from  order  granting  or  refusing 
to  modify  injunction,  case  entitling  plaintiff  to  relief  on  final  hearing  need  not 
be  made  out,  showing  on  pleadings  and  evidence  of  transaction  proper  for  in- 
vestigation by  equity  court  sufficient;  Blaney  v.  Seaton,  20  Pa.  Dist.  R.  101, 
to  the  point  that  upon  application  for  preliminary  injunction  it  is  sufficient  that 
court  finds  from  pleadings  and  evidence  case  proper  for  further  investigation  in 
court  of  equity. 

Cited  in  note  (19  Eng.  Rul.  Cas.  305)  as  to  when  injunction  against  nuisance 
will  be  granted. 
Negligence    in    manufacture    of    explosives. 

Cited  in  note  (29  L.  R.  A.  721)   on  negligence  in  manufacture  and  storage  of 
gun  powder,  nitro-glycerin,  and  other  explosives. 
Use  of  one's  property  so  as  to  injure  another. 

Cited  in  Central  Iron  &  Coal  Co.  v.  Vandenheuk,  147  Ala.  548,  6  L.R.A. (N.S.) 
571,  119  Am.  St.  Rep.  102,  41  So.  145,  11  A.  &  E.  Ann.  Cas.  346,  enjoining  blast- 
ing so  as  to  throw  rocks  and  debris  upon  complainant's  house;  Keefer  v.  State, 
174  Ind.  590,  92  N.  E.  656,  holding  that  blasting  rock  in  quarries,  thereby  cast- 
ing stone  upon  surrounding  land  constitutes  nuisance  at  common  law. 
Excess  or  abuse  of  corporate  powers. 

Cited  in  Madison  v.  Madison  Gas  &  Electric  Co.  129  VVis.  263,  8  L.R.A. (N.S.) 
535,  116  Am.  St.  Rep.  944,  108  N.  W.  65,  9  A.  &  E.  Ann.  Cas.  819,  holding  private 
parties  may  by  injunction  restrain  in  excess  and  abuse  of  corporate  franchises 
and  privileges. 

16  L.  R.  A.  446,  STEVER  v.  PEOPLE'S  MUT.  ACCI.  INS.  ASSO.  150  Pa.  132,  24 

Atl.  662. 
When   full   accident   insurance   allowed. 

Cited  in  Fuller  v.  Locomotive  Engineers'  Mut.  L.  &  Acci.  Ins.  Asso.  122  Mich. 
551,  48  L.  R.  A.  87,  footnote  p.  86,  80  Am.  St.  Rep.  598,  81  N.  W.  326,  refusing 
full  amount  of  insurance  for  amputation  of  only  part  of  foot,  though  use  lost, 
when  policy  reads  for  amputation  "(whole  hand  or  foot)." 

Cited  in  footnotes  to  Lord  v.  American  Mut.  Acci.  Asso.  26  L.  R.  A.  741,  which 
holds  it  question  for  jury  whether  entire  loss  of  hand  caused  by  injury,  without 
amputation  above  wrist;  Mog6  v.  Societe"  De  Bienfaisance  St.  Jean  Baptiste,  35 
L.  R,  A.  736,  which  holds  total  blindness  resulting  from  accident  covered  by 
policy. 

Cited  in  note  (38  L.  R.  A.  537)  on  what  constitutes  total  disability  of  insured. 
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Construction  of  Insnrance  policy. 

Cited  in  Peterson  v.  Modern  Brotherhood,  125  Iowa,  566,  67  L.R.A.  633,  101 
N.  W.  289,  holding  breaking  of  one  bone  between  knee  and  ankle  joints  and  dis- 
location of  other  not  within  policy  denning  breaking  of  leg  as  breaking  of  shafts 
of  both  bones  between  knee  and  ankle  joints  or  breaking  of  shaft  of  thigh  be- 
tween hip  and  knee. 

Cited  in  footnote  to  Peterson  v.  Modern  Brotherhood  of  America,  67  L.R.A. 
631,  which  holds  a  Pott's  fracture  not  covered  by  policy  providing  indemnity 
in  case  of  breaking  of  shafts  of  both  bones  between  knee  and  ankle  joints. 

Cited  in  note  (14  Eng.  Rul.  Cas.  24)  on  rules  for  construing  insurance 
policies. 

16  L.  R.  A.  449,  NORTHERN  C.  R.  CO.  v.  O'CONNER,  76  Md.  207,  35  Am.  St. 

Rep.  422,  24  Atl.  449. 
Carrier's  dnty  of  transportation. 

Cited  in  Dalton  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  78  Kan.  235,  17  L.R.A. 
(N.S.)  123,  96  Pac.  475,  16  A.  &  E.  Ann.  Cas.  185,  holding  damages  in  action 
for  carrying  passenger  by  destination  limited  to  those  proper  in  case  of  breach 
of  contract,  in  absence  of  objectionable  conduct  on  part  of  carrier's  employees  or 
physical  injury. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Hardesty,  57  L.  R.  A.  276,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book. 

Cited  in  note  (5  Eng.  Rul.  Caa.  430)  on  carrier's  duty  to  carry  passenger  to 
destination  within  schedule  time. 

16  L.  R,  A.  451,  WOODRUFF  v.  PAINTER,  150  Pa.  91,  30  Am.  St.  Rep.  786,  24 

Atl.  621. 
Rights   of   parties   to   bailment. 

Cited  in  McAllister  v.  Simon,  27  Misc.  217,  57  N.  Y.  Supp.  733,  holding  store- 
keeper not  liable  for  loss  of  purse  which  does  not  actually  or  constructively  come 
into  his  possession;  Higman  v.  Camody,  112  Ala.  272,  57  Am.  St.  Rep.  33,  20  So. 
480,  holding  bailee  for  hire  liable  for  damages  to  barge  which  he  continued  to 
use  after  discovering  serious  leak;  Sulpho-Saline  Bath  Co.  v.  Allen,  66  Neb.  298, 
92  N.  W.  354,  1  A.  &  E.  Ann.  Cas.  21,  holding  operator  of  bath-house  liable  to 
patron  for  valuables  left  in  drawer  at  office  key  to  which  given  patron  and  taken 
from  his  dressing  room ;  Hoyt  v.  Clinton  Hotel  Co.  35  Pa.  Super.  Co.  300,  holding 
hotel  liable  to  guest  for  trunk  placed  in  storeroom  which  disappeared  and  was 
not  accounted  for;  Hollander  v.  Sundheim,  19  Pa.  Dist.  R.  280,  to  the  point  that 
bailee  who  fails  to  give  explanation  of  neglect  to  restore  property  ought  to  be 
held  to  prove  that  he  exercised  ordinary  diligence  in  care  of  it;  Vogel  v. 
Braudrick,  25  Okla.  262,  105  Pac.  197,  holding  that  keeper  of  cotton  yard  who 
received  10  cents  for  weighing  each  bail  and  15  cents  for  hauling  it  to  railway 
station,  was  bailee  for  hire  although  he  received  nothing  for  actual  storage. 

Cited  in  footnotes  to  Sattler  v.  Hallock,  46  L.  R.  A.  679,  which  holds  bailment, 
not  sale,  created  by  contract  by  which  farmers  deliver  produce  at  their  own  fac- 
tory for  manufacture,  and  divide  proceeds;  Tombler  v.  Koelling,  27  L.  R.  A.  502, 
which  holds  check  given  to  customer  of  bath  house  for  valuables  insufficient  to 
show  right  thereto. 

Distinguished  in  Hunter  v.  Reed,  12  Pa.  Super.  Ct.  114,  holding  rule  that  retail 
clothiers  responsible  for  property  of  customer  left  in  booth  does  not  apply  to 
diamond  ring  carried  in  fob  pocket. 
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Storekeeper's   duty   to   cnstoiner. 

Cited  in  Polenske  v.  Lit  Bros.  18  Pa.  Super.  Ct.  476,  affirming  judgment  for 
personal  injuries  incurred  by  customer  tripping  over  covered  pipes  extending 
about  2  inches  above  floor  of  department  store. 

Cited  in  note   (10  L.R.A.  (N.S.)   314,  316)   on  liability  of  storekeeper  for  theft 
from  customer. 
Duty  of  owner  of  premises  to  one  coming  npon  them  l>y  invitation. 

Cited  in  Hotchkiss  v.  Erdrich,  214  Pa.  466,  10  L.R.A.(N.S.)  509,  G3  Atl.  1035 
(dissenting  opinion),  on  duty  of  reasonable  care  due  from  owner  of  premises 
to  one  coming  upon  them  by  invitation. 

16  L.  R.  A.  453,  FISH  BROS.  WAGON  CO.  v.  FISH,  82  Wis.  546,  33  Am.  St.  Rep. 

72,  52  N.  W.  595. 
Trade-name,  trade-mark,  and  good  Trill. 

Reaffirmed  in  Federal  court  in  Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.  37 
C.  C.  A.  146,  95  Fed.  458,  holding  prior  judgment  on  merits  as  to  right  to  use 
name  conclusive  as  to  all  matters  that  might  have  been  litigated. 

Cited  in  Listman  Mill  Co.  v.  William  Listman  Mill.  Co.  88  Wis.  340,  43  Am.  St. 
Rep.  907,  60  N.  W.  261,  granting  injunction  to  restrain  use  of  word  "Marvel"  for 
flour  brand,  which  passed  with  good  will  in  conveyance  of  business;  Bank  of 
Tomah  v.  Warren,  94  Wis.  160,  68  N.  W.  549,  enjoining  use  of  name  "Bank  of 
Tomah"  by  rival  bank  after  failure  of  other  bank  and  sale  by  assignee  of  building, 
good  will,  and  "name  of  Bank  of  Tomah;"  Allegretti  v.  Allegretti  Chocolate  Cream 
Co.  177  111.  132,  52  N.  E.  487,  Affirming  76  111.  App.  588,  holding  transfer  of  busi- 
ness from  firm  to  corporation  composed  largely  of  former  owners  carried  with  it 
trade-name  "Allegretti,"  without  formal  transfer;  Fish  Bros.  Wagon  Co.  v.  Fish 
Bros.  Mfg.  Co.  87  Fed.  205,  enjoining  use  of  word  "genuine"  by  one  of  two  firms 
entitled  to  manufacture  wagons,  as  indicating  that  it  alone  is  manufacturing  the 
original  wagons;  Richmond  Nervine  Co.  v.  Richmond,  159  U.  S.  302,  40  L.  ed.  161, 
16  Sup.  Ct.  Rep.  30,  holding  portrait  of  one's  self,  used  as  trade-mark,  assignable 
with  business;  Grand  Lodge,  A.  O.  U.  W.  v.  Graham,  96  Iowa,  610,  31  L.  R.  A. 
139,  65  N.  W.  837,  holding  fraternal  insurance  society  seceding  from  lodge  and  be- 
coming incorporated  under  name  it  formerly  had,  not  entitled  to  exclusive  use  of 
that  name;  Robinson  v.  Storm,  103  Tenn.  55,  52  S.  W.  880,  enjoining  use  of  man's 
own  name  in  connection  with  liver  regulator,  which  had  become  trade-name  of 
another;  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  368,  deny- 
ing right  of  corporation  to  use  trade-name  ''Bissell,"  before  employed  by  another 
corporation  to  designate  certain  plow;  Millspaugh  Laundry  v.  First  Nat.  Bank, 
120  Iowa,  5,  94  N.  W.  262,  holding  use  of  name  "National  Laundry,  formerly 
owned  by  Millspaugh,"  not  conversion  of  name  ''Millspaugh  Laundry;"  Slater  v. 
Slater,  61  L.  R.  A.  796,  which  holds  firm  name  not  sole  property  of  surviving 
partner;  Van  Stan's  Stratena  Co.  v.  Van  Stan,  209  Pa.  569,  103  Am.  St.  Rep. 
1018,  58  Atl.  1064,  holding  where  father  and  son  are  in  partnership  and  son 
joins  in  transfer  by  father  of  right  to  use  name,  son  is  precluded  from  after- 
wards using  name  to  injury  of  purchaser;  Rowell  v.  Rowell,  122  Wis.  16,  99 
N.  W.  473,  holding  good  will  belongs  to  association  of  individuals  conducting 
business,  and,  if  of  money  value,  is  asset. of  association;  Avenarius  v.  Kornely, 
139  Wis.  265,  121  N.  W.  336,  holding  arbitrary  word  newly  coined  and  adopted 
by  person  to  distinguish  his  production  from  that  of  others  is  valid  trade-mark. 

Cited  in  footnotes  to  Brass  &  Iron  Works  Co.  v.  Payne,  19  L.  R.  A.  82,  which 
holds  good  will  of  partnership  transferred  on  dissolution,  by  one  partner's  trans- 
fer of  interest  to  other  partners;  Watkins  v.  Landon,  19  L.  R.  A.  236,  which  holds 
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purchaser  of  formula  of  unpatented  medicine  has  no  right  to  exclusively  appropri- 
ate name  of  original  manufacturer;  Bagby  &  R.  Co.  v.  Rivers,  40  L.  R.  A.  632, 
which  denies  assignability  of  continuing  partner's  right  to  use  retiring  partner's 
name;  Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name  an  asset  of  part- 
nership which  executor  of  deceased  partner  has  right  to  have  sold;  Millbrae  Co.  v. 
Taylor,  25  L.  R.  A.  193,  which  holds  exclusive  right  to  use  name  "Millbrae"  not 
pass  on  division  of  milk  business  with  partner ;  Knoedler  v.  Glaenzer,  20  L.  R.  A. 
733,  which  upholds  right  of  vendor  of  good  will  to  establish  similar  business  in 
same  place  under  own  name;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.  27  L.  R.  A. 
42,  which  denies  right  to  use  name  "Higgins  Soap  Co."  where  name  "Chas.  S.  Hig- 
gins Co."  previously  used  by  manufacturers  of  soap;  Lamb  Knit-Goods  Co.  v. 
Lamb  Glove  &  Mitten  Co.  44  L.  R.  A.  841,  which  denies  right  to  use  own  name  so 
as  to  deceive  public  as  to  business  rightfully  engaged  in  by  another. 

Cited  in  notes  (46  L.R.A.  546)  on  transfer  of  trade-mark  by  bankruptcy  or 
insolvency  assignment;  (1  L.R.A.  (N.S.)  717,  720)  on  sale  of  trademark;  (1 
L.R.A.  (N.S.)  663;  52  L.  ed.  U.  S.  486)  on  limitation  of  right  to  use  one's  own 
name  as  tradename;  (5  L.R.A.  (N.S.)  1078)  on  good  will  as  impliedly  passing 
with  transfer  of  business;  (19  L.R.A.  (N.S.)  763,  765,  766,  767)  on  sale  of  busi- 
ness and  good  will  as  limitation  upon  right  of  vendor  to  compete;  (40  Am.  St. 

Rep.  570,  571)   on  powers,  rights,  liabilities  and  remedies  of  partners. 

r          '  r  r  ->j.  ttwHoJ 

16  L.  R.  A.  461,  SPOONER  v.  PHILLIPS.  62  Conn.  62,  24  Atl.  524. 

Hiivlits    of    life    tenants    and    remaindermen    to    accumulations    of    estate. 

Cited  in  Mills  v.  Britton,  64  Conn.  12,  24  L.  R.  A.  537,  footnote  p.  536,  29  Atl. 
231,  holding  forty  shares  of  4  per  cent  stock  issued  in  place  of  twenty  shares  of 
8  per  cent  stock,  stock  dividend  belonging  to  capital  going  to  remainderman; 
Greene  v.  Huntington,  73  Conn.  115,  46  Atl.  883,  holding  that  rent  and  dividends 
from  savings  banks  since  death  of  life  tenant,  as  income  of  trust,  do  not  belong 
to  estate  of  life  tenant;  Pritchitt  v.  Nashville  Trust  Co.  96  Tenn.  486,  33  L.  R.  A. 
802,  footnote  p.  856,  36  S.  W.  1064,  holding  life  tenant  entitled  to  stock  dividends 
from  net  earnings  of  stock,  after  respective  rights  of  life  tenant  and  remainder- 
man have  attached;  Boardman  v.  Mansfield,  79  Conn.  637,  12  L.R.A. (N.S.) 
795,  118  Am.  St.  Rep.  178,  66  Atl.  169,  holding  one  taking  right  to  income  of 
property  for  life  not  entitled  to  increase  in  market  value  of  principal. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which 
holds  life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  ac- 
cumulated during  testator's  life;  McLouth  v.  Hunt,  39  L.  R.  A.  230,  which  holds 
life  tenants  entitled  to  stock  certificates  for  accumulated  earnings  of  corporation ; 
Hite  v.  Hite,  19  L.  R.  A.  173,  which  holds  privilege  of  taking  additional  stock 
part  of  capital  belonging  to  remainderman ;  Greene  v.  Greene,  35  L.  R.  A.  790, 
which  requires  apportionment  between  life  tenants  and  remaindermen  of  portion 
of  trust  fund  recovered  from  insolvent's  estate;  -Distinguished  in  Re  Rogers,  22 
App.  Div.  432,  48  N.  Y.  Supp.  175,  holding  that  as  between  life  tenant  and  re- 
rnaitutfcrmen.  stock  of  new  company,  apportioned  among  shareholders  of  old  cor- 
poration, represents  capital,  and  cash  and  securities  of  old  company  divided  among 
stockholders  represent  profits  of  income;  Smith  v.  Dana,  69  L.R.A.  76,  which 
liolds  life  tenants  entitled  to  cash  dividends  on  corporate  stock  although  de- 
rived from  sale  of  permanent  property  in  which  profits  had  "been  invested. 

Cited  in  note  (12  L.R.A. (N.S.)  769,  803)  on  right,  as  between  life  tenant 
and  remainderman,  in  dividends  or  distributions  by  corporations. 

Disapproved  in  De  Koven  v.  Alsop,  205  111.  313,  63  L.  R.  A.  590,  68  N.  E.  930, 
Affirming  107  111.  App.  208,  holding  that  declared  stock  dividends  go  to  remain- 
derman. 
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Title   to   stock   dividends. 

Cited  in  Kalbach  v.  Clark,  133  Iowa,  218,  12  L.R.A.  (N.S.)  810,  110  N.  W.  599, 
12  A.  &  E.  Ann.  Cas.  647,  holding  so-called  stock  dividend,  representing  change 
in  form  of  ownership  of  corporate  capital  merely,  goes  to  remainderman. 

Cited  in  footnote  to  Clark  v.  Campbell,  54  L.  R.  A.  508,  which  holds  purchaser 
of  stock  by  writing,  providing  for  delivery  on  payment  by  certain  date,  not  enti- 
tled to  dividends  till  payment. 
What    constitutes    income. 

Cited  in  Re  Murphy,  80  App.  App.  242,  80  N.  Y.  Supp.  530,  construing  word 
"interest"  as  used  in  bequest,  to  mean  "income;"  Smith  v.  Hooper,  95  Md.  26,  51 
Atl.  844,  holding  life  tenant,  bequeathed  income  from  sura  of  money,  not  entitled 
to  profits  arising  from  sale  of  trust  property;  Boardman  v.  Mansfield,  79  Conn. 
637,  12  L.R.A.(N.S-)  795,  118  Am.  St.  Rep.  178,  66  Atl.  169,  holding  words  "divi- 
dends, rents  and  profits"  not  more  comprehensive  in  meaning  than  "net  in- 
come;" Re  Moor,  163  Mich.  358,  128  N.  W.  198,  holding  that  term  "use"  of  money 
refers  to  interest  and  not  money  itself  or  any  part  of  it. 

Cited  in  footnote  to  De  Koven  v.  Alsop,   63  L.R.A.  587,  which   holds  money 
earned  during  stockholder's  lifetime  and  distributed  as  dividends  after  his  death, 
income  going  to  life  tenant. 
Construction  of  deed  of  gift. 

Cited  in  Mercer  v.  Buchanan,  132  Fed.  502,  35  Pittsb.  L.  J.  N.  S.  122,  holding 
in  deeds  of  gift,  as  in  wills,  intent  of  donor  prevails, 

16  L.  R.  A.  468,  WALTON  PLOW  CO.  v.  CAMPBELL,  35  Xeb.  173,  52  N.  W.  883. 
Alteration   of   Instruments. 

Cited  in  Courcamp  v.  Weber,  39  Neb.  539,  58  N.  W.  187,  holding  evidence  of 
material  alteration  of  note  admissible  to  show  it  was  made  after  execution,  with- 
out authority;  Fisherdick  v.  Hutton,  44  Neb.  127,  62  N.  W.  488,  holding  that 
immaterial  alteration  in  written  instrument  does  not  invalidate  it;  Foxworthy 
v.  Colby,  64  Neb.  219,  62  L.  R.  A.  394,  footnote  p.  393,  89  N.  W.  800,  holding 
unauthorized  insertion  of  word  "gold"  before  dollars,  material  alteration  of  in- 
strument; First  Nat.  Bank  v.  Laughlin,  4  N.  D.  397,  61  N.  W.  473,  holding  erasure 
of  words  to  make  non-negotiable  note  negotiable,  material  alteration;  Richardson 
v.  Fellner,  9  Okla.  521,  60  Pac.  270,  holding  change  of  word  "on"  to  "and,"  where 
original  instrument  reads,  "purchase  price  of  the  buildings  on  lot  1,"  material 
alteration;  Colby  v.  Foxworthy,  72  Neb.  381,  100  N.  W.  798,  holding  where  con- 
tents of  written  contract  is  ascertainable,  it  will  not  be  avoided  by  alteration 
thereof  by  stranger  without  privity  or  consent  of  parties  interested. 

Cited  in  footnotes  to  Simmons  v.  Atkinson  &  L.  Co.  23  L.  R.  A.  599,  which 
holds  insertion  of  words  "or  bearer"  and  place  of  payment,  material  alteration; 
Brown  v.  Johnson  Bros.  51  L.  R.  A.  403,  which  holds  maker  released  by  payee'* 
addition  of  name  of  other  person  as  comaker;  Gleason  v.  Hamilton,  21  L.  R.  A. 
210,  which  holds  mortgage  not  invalidated  by  alteration  by  attorney  drawing  same, 
without  mortgagee's  knowledge;  Rochford  v.  McGee,  61  L.  R.  A.  335,  which  holds 
removal  of  note  at  foot  of  application  for  insurance,  material  alteration;  Fox- 
worthy  v.  Colby,  62  L.R.A.  393,  which  holds  unauthorized  insertion  of  word 
"gold"  before  word  "dollars." 

Cited  in  notes   (86  Am.  St.  Rep.  95)   on  unauthorized  alteration  of  written  in- 
struments;    (2    Eng.    Rul.    Cas.    695)    on    invalidity    of    instrument    materially 
altered. 
Oeneral   denial. 

Cited  in  Graves  v.  Norfolk  Nat.  Bank,  49  Neb.  438,  68  N.  W.  612,  holding  gen- 
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eral  denial  puts  in  issue  genuineness  of  indorsement  in  action  against  indorsers; 
Ohio  Nat.  Bank  v.  Gill  Bros.  85  Xeb.  722,  124  N.  W.  152,  holding  burden  of  proof 
is  on  plaintiff  under  general  denial  to  show  defendants  signed  note  in  form  de- 
clared; Bothell  v.  Miller,  87  Neb.  837,  128  N.  W.  628,  holding  that  general  denial 
puts  in  issue  every  material  averment  of  petition  in  action  upon  written 
acceptance  of  bill  of  exchange. 

16  L.  R.  R.  471,  GULF,  C.  &  S.  F.  R.  CO.  v.  LOONEY,  85  Tex.  158,  34  Am.  St. 

Rep.  787,  19  S.  W.  1039. 
Passengrer's    right   of   transportation. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  St.  John,  13  Tex.  Civ.  App.  263,  35  S.  W.  501, 
sustaining  right  of  railway  to  limit  its  liability  for  transportation  to  its  own  line 
on  excursion  ticket;  Texas  &  P.  R.  Co.  v.  Dennis,  4  Tex.  Civ.  App.  94,  23  S.  W.  400, 
holding  person  induced  to  attend  sale  of  lots  by  advertisement  of  reduced  railroad 
rates  should  have  reasonable  time  after  sale  to  use  limited  ticket;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Wright,  2  Tex.  Civ.  App.  470,  21  S.  W.  399,  holding  journey  must  be 
completed  within  time  limited,  unless  it  be  unreasonable;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Kinsley,  27  Ind.  App.  146,  87  Am.  St.  Rep.  245,  60  N.  E.  169,  holding 
one  with  ticket  for  continuous  passage,  and  obliged  to  change  cars,  a  passenger 
when  presenting  same  at  gateway  of  railroad,  notwithstanding  doubt  as  to  right 
of  transportation  on  ticket;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ewing,  51  C.  C.  A.  687, 
114  Fed.  1021  (dissenting  opinion),  as  to  obligation  of  carrier,  and  liability  for 
damage  to  passenger,  extending  only  to  its  own  line;  Brian  v.  Oregon  Short  Line 
R.  Co.  40  Mont.  119,  25  L.R.A. (N.S.)  464,  105  Pac.  489,  holding  body  of  ticket 
and  each  coupon  separate  contract  between  passenger  and  particular  line  of 
road  over  which  coupon  furnishes  transportation;  International  &  G.  N.  R.  Co. 
v.  Duncan,  55  Tex.  Civ.  App.  449,  121  S.  W.  362,  to  the  point  that  passenger 
traveling  on  ticket  limited  as  to  time  is  not  entitled  to  carriage  over  of  con- 
necting line  if  time  limit  has  expired  before  ticket  is  presented;  Boling  v.  St. 
Louis  &  S.  F.  R.  Co.  189  Mo.  240,  88  S.  W.  35,  holding  that  company  selling 
through  round  trip  ticket  is  not  liable  for  misrepresentations  of  agent  of  an- 
other company  as  to  scope  of  ticket. 

Cited  in  footnotes  to  Chicago  &  A.  R.  Co.  v.  Mulford,  35  L.  R.  A.  599,  which 
denies  liability  of  company  selling  tickets  for  failure  of  connecting  roads  to  honor 
same;  Pennsylvania  R.  Co.  v.  Parry,  22  L.  R.  A.  251,  which  holds  round-trip 
ticket  by  specified  "branch,"  good  on  main  line  only  on  trains  connecting  with 
branch  trains;  Kansas  City  F.  S.  &  M.  R.  Co.  v.  Washington,  69  L.R.A.  65, 
which  holds  initial  carrier  checking  baggage  to  destination  on  through  ticket 
liable  for  loss  on  connecting  line. 

Cited  in  notes  (25  L.R.A. (N.S.)  460)  on  duty  to  passenger  holding  coupon 
ticket,  as  affected  by  delay  of  other  carriers;  (61  Am.  St.  Rep.  101,  102)  on  who 
are  passengers  and  when  they  become  such. 

Distinguished  in  Rutherford  v.  St.  Louis  S.  W.  R.  Co.  28  Tex.  Civ.  App.  628, 
67  S.  W.  161,  holding  purchaser  of  excursion  ticket  beginning  return  trip  within 
time  limited  entitled  to  ride  thereon,  although  not  reaching  destination  until  after 
expiration  thereof. 
Liability  of  Initial  and  connecting;   carriers. 

Cited  in  Texas  &  N.  0.  R.  Co.  v.  Gray,  45  Tex.  Civ.  App.  211,  99  S.  W.  1125, 
holding  contract  of  carriage  providing  initial  and  each  connecting  carrier  is  re- 
sponsible for  loss  or  damage  occurring  on  its  own  road  inconsistent  with  existence 
of  partnership  between  connecting  lines. 
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16  L.  R.  A.  475,  McPHERSON  v.  BLACKER,  92  Mich.  377,  31  Am.  St.  Rep.  587, 
51  N.  W.  469. 

Affirmed  in  146  U.  S.  1,  36  L.  ed.  869,  13  Sup.  Ct.  Rep.  3. 
Presidential   electors   state   officers. 

Cited  in  footnotes  to  Todd  v.  Johnson,  33  L.  R.  A.  399,  which  holds  presidential 
electors  state  officers  within  provision  for  filling  vacancies. 
Validity  of  apportionment   acts. 

Cited  in  footnotes  to  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which 
holds  that  constitutionality  of  apportionment  act  is  subject  to  judicial  inquiry, 
and  not  mere  political  question;  Houghton  County  v.  Blacker,  16  L.  R.  A.  432, 
which  holds  apportionment  act  unlawfully  dividing  county  wholly  void;  People 
ex  rel.  Carter  v.  Rice,  16  L.  R.  A.  836,  which  upholds  apportionment  of  members 
of  Assembly  as  against  inequalities  in  distributing  members,  after  each  county 
given  member  for  every  full  ratio  of  representation. 
Title  of  statute. 

Cited  in  notes   (64  Am.  St.  Rep.  77,  95)   on  sufficiency  of  title  of  statute;    (79 
Am.  St.  Rep.  456)    as  to  when  title  of  statute  embraces  only  one  subject,  and 
what  may  be  included  thereunder. 
Contemporaneous   construction. 

Cited  in  Pfeiffer  v.  Board  of  Education,  118  Mich,  564,  42  L.  R.  A.  537,  77  N. 
W.  250,  upholding  reading  of  extracts  from  Bible  in  public  schools  as  within  con- 
templation of  framers  of  Constitution;  Pingree  v.  Auditor  General,  120  Mich.  104, 
44  L.  R.  A.  685,  78  N.  W.  1025,  refusing  contemporaneous  construction  of  statute 
relating  to  taxation,  where  taxation  not  uniform. 
Statutes  and  ordinances  valid  in  part. 

Cited  in  Scott  v.  Flowers,  61  Neb.  623,  85  N.  W.  857,  upholding  that  part  of 
statute  committing  children  to  industrial  school  which  is  not  repugnant  to  Con- 
stitution; Morgan  v.  State,  64  Neb.  370,  90  N.  W.  108,  holding  billiard  ordinance 
valid  as  to  license  feature,  although  imposing  small  license  fee  not  clearly  ex- 
pressed in  title. 
"When  statute  takes  effect. 

Cited  in  Detroit  v.  Chapin,  108  Mich.  151,  37  L.  R.  A.  401,  66  N.  W.  587   (dis- 
senting opinion),  majority  holding  act  passed  previous  to  last  five  days  of  session, 
and  approved  after  adjournment  and  within  ten  days  after  passage,  became  law 
under  Constitution. 
PoTver    to    acquire    railways. 

Cited  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  571,  46  L.  R.  A.  417, 
79  N.  W.  814,  declaring  void,  act  permitting  city  council  to  appoint  railway  com- 
mission to  acquire  street  railways. 
Compensation  of  state  officers. 

Cited  in  Warner  v.  Auditor  General,  129  Mich.  658,  89  N.  W.  591,  holding  act 
providing  additional  compensation  for  certain  state  officers,  acting  as  board  of 
auditors,  unconstitutional. 

16  L.  R.  A.  482,  TUFTS  v.  TUFTS,  8  Utah,  142,  30  Pac.  309. 
Effect  of  repeal  of  statute  on  pending?  actions. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Wells,  58  L.  R.  A.  651, 
which  sustains  statute  repealing  act  allowing  penalties,  made  applicable  to  pend- 
ing actions. 
Vested  right. 

Cited  in  Brennan  v.  Electrical  Installation  Co.  120  111.  App.  469,  holding 
accrued  cause  of  action  creates  vested  right. 
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16  L.  R.  A.  485,  VINCENNES  v.  CITIZENS'  GASLIGHT  &  COKE  CO.  132  Ind. 

114,  31  N.  E.  573. 
Time   contract   with   city. 

Cited  in  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  525,  22  C.  C. 
A.  183,  40  U.  S.  App.  257,  76  Fed.  283,  holding  twenty-one-year  contract  by  city 
with  water  company  for  use  of  streets  for  mains,  and  for  water  rentals,  reason- 
able; Michigan  City  v.  Leeds,  24  Ind.  App.  273,  55  N.  E.  799,  sustaining  right  of 
city  to  lease  rooms  for  city  offices  for  period  of  ten  years;  Hester  v.  Greenwood, 
172  Ind.  286,  88  N.  E.  498,  holding  grant  of  water  and  light-franchise  for  fifty 
years  valid,  though  statutes  provided  contract  should  not  be  for  more  than 
twenty-five  years,  but  d-id  not  expressly  limit  term  for  which  franchise  to  use 
public  ways  and  places  might  be  granted;  Tanner  v.  Auburn,  37  Wash.  41,  7& 
Pac.  494,  holding  town  council  has  power  to  enter  into  contract  for  light,  for 
three  years  and  beyond  term  of  officers  executing  contract,  in  absence  of  constitu- 
tional or  statutory  provision. 

Cited  in  footnote  to  Westminster  Water  Co.  v.  Westminster,  64  L.  R.  A.  630,. 
which  holds  municipal  corporation  without  power  to  enter  into  perpetual  con- 
tract with  water  company  for  water  supply. 

Cited   in   note    (29   L.R.A.  (N.S.)    654)    on   power  of   board  to  appoint  officer 
or  make  contract  for  term  extending  beyond  its  own, 
Construction    of    contracts. 

Cited  in  Gardner  v.  Caylor,  24  Ind.  App.  525,  56  N.  E.  134,  and  Diamond  Plate 
Glass  Co.  v.  Tennell,  22  Ind.  App.  138,  52  N.  E.  168,  holding  construction  put 
upon  lease  by  parties  to  it  not  binding  where  no  ambiguity;  Pikes  Peak  Power 
Co.  v.  Colorado  Springs,  44  C.  C.  A.  343,  105  Fed.  11,  and  Illinois  Trust  &  Sav. 
Bank  v.  Arkansas  City,  34  L.  R.  A.  525,  22  C.  C.  A.  182,  40  U.  S.  App.  257,  76  Fed. 
282,  holding  city  in  its  proprietary  character  governed  by  same  rules  in  its. 
contracts  as  individual  or  private  corporation;  Fidelity  &  C.  Co.  v.  Teter,  13& 
Ind.  677,  36  N.  E.  283,  denying  recovery  for  injury  in  falling  from  hay  loft,  under 
policy  insuring  against  hazard  of  travel  as  passenger  of  common  carrier;  Rosen- 
berry  v.  Fidelity  &  C.  Co.  14  Ind.  App.  630,  43  N.  E.  317,  denying  recovery  of  "in- 
demnity" to  representatives  of  insured  dying  some  time  after,  but  as  result  of,, 
injury;  Ragsdale  v.  Barnett,  10  Ind.  App.  492,  37  N.  E.  1109,  construing  antenup- 
tial contract  to  give  surviving  husband  life  interest  in  personal  property,  with 
remainder  to  heirs  of  wife;  Kennedy  v.  Kennedy,  150  Ind.  644,  50  N.  E.  756,  hold- 
ing antenuptial  agreement  may  determine  rights  of  wife  in  land  of  husband  with- 
out alluding  to  her  rights  under  law;  Cambria  Iron  Co.  v.  Union  Trust  Co.  154 
Ind.  301,  48  L.  R.  A.  46,  55  N.  E.  745,  holding  that  conditions  in  franchise  ordi- 
nance relating  to  paving  between  tracks  of  street  railway  cannot  be  read  as  cove- 
nants on  part  of  city;  Arthur  Jordan  Co.  v.  Caylor,  36  Ind.  App.  647,  76  N.  E. 
419,  construing  expense  of  feeding,  shoeing  and  caring  for  horses,  and  repairing 
of  wagons  an  incident  to  city  ice  business,  where  contract  was  so  construed  by 
parties;  Fulton  County  v.  Gibson,  158  Ind.  485,  63  X.  E.  982,  holding  practical 
construction  put  upon  contract  by  parties  of  great  influence  in  determining  its 
scope;  Northrop  v.  Richmond,  105  Va.  339,  53  S.  E.  962,  construing  ordinance  re- 
quiring street  railway  company  to  place  tickets  on  sale  at  certain  rate  for  pupils 
enrolled  in  some  school  as  including  pupils  enrolled  in  business  college,  where 
such  pupils  had  previously  enjoyed  use  of  such  tickets. 

Distinguished  in  Ralya  v.  Atkins,  157  Ind.  335,  61  N.  E.  726,  holding  that  un- 
ambiguous written  contract  cannot  be  altered  by  allegations  of  different  construc- 
tion put  on  it  by  parties. 
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Power   of   courts   to   review    discretionary   action   of   board. 

Cited  in  Fidelity  Trust  &  G.  Co.  v.  Fowler  Water  Co.  113  Fed.  567,  holding  ac- 
tion of  board  of  trustees  in  making  contracts  for  water  supply  of  city  cannot 
be  reviewed  by  courts,  in  absence  of  fraud  or  abuse  of  discretion. 
Contract   with   municipal   corporation. 

Cited  in  Weller  v.  Gadsden,  141  Ala.  660,  37  So.  682,  3  A.  &  E.  Ann.  Cas.  981, 
holding  ordinance  conferring  right  to  construct  and  operate  water  works  in  city 
is  contract,  not  mere  grant  of  franchise;  Cady  v.  SanBernardino  &  Lytle  Creek 
Power  Co.  153  Cal.  28,  94  Pac.  242,  holding  council  in  calling  for  bids  to  furnish 
light  need  not  fix  absolute  number  of  lights  required;  Ogden  City  v.  Bear  Lake  & 
River  Waterworks  &  Irrig.  Co.  28  Utah,  43,  76  Pac.  1069,  holding  where  municipal 
corporation  makes  authorized  contract  in  exercise  of  its  business  powers,  its 
rights,  remedies  and  obligations  thereunder  are  same  as  those  of  individuals; 
Des  Moines  v.  Welsbach  Street  Lighting  Co.  110  C.  C.  A.  540,  188  Fed.  907, 
holding  that  city  may  be  estopped  to  set  up  irregular  execution  of  contract 
under  which  it  received  benefits. 
Validity  of  ordinance. 

Cited  in  Tahlequah  v.  Guinn,  5  Ind.  Torr.  516,  82  S.  W.  886,  holding  reasonable- 
ness of  ordinance  passed  in  pursuance  of  express  legislative  authority  not  inquired 
into  by  courts  in  absence  of  fraud  or  gross  wrong. 
Nt-w   trial;  assigning  cause   for. 

Cited  in  Baker  v.  Anderson  Tool  Co.  45  Ind.  App.  621,  91  N.  E.  514,  holding 
that  question  of  too  large  a  recovery  on  contract  is  properly  raised  by  making 
such  amount  ground  for  new  trial,  without  moving  to  modify  judgment. 

16  L.  R.  A.  490,  CREAMER  v.  WEST  END  STREET  R.  CO.  156  Mass.  320,  32 

Am.  St.  Rep.  456,  31  N.  E.  391. 
Who    are    passengers. 

Cited  in  Mitchell  v.  Rochester  R.  Co.  4  Misc.  576,  25  N.  Y.  Supp.  744,  holding 
one  about  to  board  car,  and  injured  by  fright  at  approaching  car  on  same  line, 
not  passenger;  Donovan  v.  Hartford  Street  R.  Co.  65  Conn.  214,  29  L.  R.  A.  300, 
32  Atl.  350,  holding  relation  of  carrier  and  passenger  does  not  exist  where  woman 
was  run  into  on  crossing  as  car  was  slowing  up  to  take  her  aboard;  Baltimore 
Traction  Co.  v.  State,  78  Md.  427,  28  Atl.  397,  holding  one  attempting  to  board 
rapidly  moving  street  car  not  a  passenger;  Bigelow  v.  West  End  Street  R.  Co.  161 
Mass.  395,  37  N.  E.  367,  holding  one  alighting  from  car  stopped  at  crossing  on 
her  signal,  and  injured  by  stepping  off  into  excavation,  not  passenger;  Smith  v. 
City  &  Suburban  R.  Co.  29  Or.  546,  46  Pac.  136;  Gargan  v.  West  End  Street 
R.  Co.  176  Mass.  107,  49  L.  R.  A.  422,  footnote  p.  421,  79  Am.  St.  Rep.  298,  57 
N.  E.  217;  West  Chicago  Street  R.  Co.  v.  Walsh,  78  111.  App.  599,— holding 
relation  of  carrier  and  passenger  ceases  as  soon  as  passenger  alights  from  car 
stopped  at  safe  place;  Chattanooga  Electric  R.  Co.  v.  Boddy,  105  Tenn.  670,  51 
L.  R,  A.  886,  footnote  p.  885,  58  S.  W.  646,  holding  relation  of  carrier  and  pas- 
senger terminates  when  passenger  steps  from  car  to  ground  at  street  crossing; 
Powers  v.  Connecticut  Co.  82  Conn.  669,  26  L.R.A.(N.S.)  408,  74  Atl.  931,  hold- 
ing passenger  on  street  car  ceases  to  be  such,  when  at  end  of  his  trip,  he 
steps  from  car  upon  street;  Conroy  v.  Boston  Elev.  R.  Co.  188  Mass.  412,  74  N. 
E.  672,  holding  person  ceases  to  be  passenger  upon  alighting  from  car  upon 
reserved  space  of  grass  in  center  of  road;  White  v.  Lewiston,  A.  &  W.  Street 
R.  Co.  107  Me.  415,  78  Atl.  473,  holding  that  relation  of  passenger  and  carrier 
terminates  upon  alighting  from  car  and  company  is  not  liable  for  injury  there- 
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after  unless  it  is  charged  with  keeping  part  of  street  upon  which  passenger  alights 
in  repair. 

Cited  in  note  (104  Am.  St.  Rep.  589)  on  who  are  passengers  on  street  rail- 
ways. 

Distinguished  in  Augusta  R.  Co.  v.  Glover,  92  Ga.  148,  18  S.  E.  406,  sustaining 
verdict  for  death  of  boy  killed  while  alighting  upon  parallel  track,  by  another 
car;  Keator  v.  Scranton  Traction  Co.  191  Pa.  108,  71  Am.  St.  Rep.  758,  43  Atl. 
86,  holding  one  passing  in  highway  from  one  street  car  to  another  with  transfer, 
a  passenger;  Chicago  Union  Traction  Co.  v.  Rosenthal,  118  111.  App.  280, 
holding  relation  of  passenger  and  carrier  not  ended  by  fact  passenger  reaches 
street  unhurt,  where  passenger  gets  both  feet  on  ground  and  turns  to  take  child 
from  car,  which  starts  before  he  can  do  so;  Spangler  v.  Saginaw  Valley  Traction 
Co.  152  Mich.  410,  116  N.  W.  373,  holding  street  railway  company  liable  to  pas- 
senger injured  by  fall  caused  by  stepping  off  car  at  night  into  excavation  in 
street  made  by  company. 
Duty  of  street  rail-way  as  to  safety  of  passengers. 

Cited  in  Palmer  v.  Winston-Salem  R.  &  Elec.  Co.  131  N.  C.  251,  42  S.  E.  604, 
holding  street  railway  not  liable  for  assault  by  motorman  after  injured  man 
had  ceased  to  be  passenger;  Conway  v.  Lewiston  &  A.  H.  R.  Co.  87  Me.  287,  32 
Atl.  901,  holding  erroneous,  instruction  that  street  railway  company  must  in 
any  event  provide  safe  place  for  passenger  to  alight;  Finseth  v.  Suburban  R. 
Co.  32  Or.  4,  39  L.  R.  A.  518,  51  Pac.  84,  holding  that  jury  should  determine 
whether  temporary  passageway  built  by  street  railway  company  from  walk  over 
submerged  street  to  track  was  reasonably  safe;  Sligo  v.  Philadelphia  Rapid 
Transit  Co.  224  Pa.  141,  73  Atl.  211  (dissenting  opinion),  on  duty  of  street  rail- 
way company  to  exercise  care  in  selection  of  place  for  discharge  of  passengers; 
Thompson  v.  Gardner  W.  &  F.  Street  R.  Co.  193  Mass.  134,  118  Am.  St.  Rep. 
459,  78  N.  E.  854,  holding  street  car  not  liable  to  passenger,  who  in  alighting 
from  car  stepped  into  gutter  in  street,  fell  and  was  injured;  Jackson  v.  Old 
Colony  Street  R.  Co.  206  Mass.  483,  30  L.R.A.  (N.S.)  1047,  92  N.  E.  725,  19  Ann. 
Cas.  615,  holding  that  carrier  is  not  liable  for  assault  on  former  passenger  after 
he  left  car,  for  what  had  transpired  on  car;  Robertson  v.  West  Jersey  &  S.  R. 
Co.  79  N.  J.  L.  188,  74  Atl.  300,  holding  that  street  car  company's  duty  towards 
passenger  ends  when  he  has  alighted  upon  public  highway  provided  place  is  rea- 
sonably safe. 

Cited  in  notes  (32  L.R.A.  (N.S.)  887)  on  duty  of  street  railway  as  to  condi- 
tion of  approaches  to  cars;  (118  Am.  St.  Rep.  464)  on  duties  and  liabilities  of 
street  railway  companies  toward  passengers;  (4  L.R.A. (N.S.)  729,  732)  on  in- 
jury to  street  car  passenger  who  upon  alighting,  passes  around  end  of  car,  and 
is  struck  by  car  on  other  track. 

Distinguished  in  Carter  v.  Rockford  &  I.  R.  Co.  147  Wis.  90,  132  N.  W.  598, 
holding  that  street  car  passenger  is  entitled  to  reasonably  safe  passage  from 
platform  of  company  upon  whicli  ho  alighted  to  traveled  portion  of  street; 
Topp  v.  United  R.  &  Electric  Co.  99  Md.  636,  59  Atl.  52,  1  A.  &  E.  Ann.  Cas.  912, 
where  railway  was  upon  private  right  of  way  of  carrier  at  place  car  stopped  for 
passenger  to  alight. 
Contributory  negligence. 

Cited  in  Kelly  v.  Wakefield  &  S.  Street  R.  Co.  175  Mass.  333,  56  N.  E.  285, 
holding  it  contributory  negligence  to  drive  onto  track  without  looking  for  car 
which  might  have  passed  behind  impenetrable  line  of  trees;  Robbins  v.  Spring- 
field Street  R.  Co.  165  Mass.  37,  42  N.  E.  334,  holding  rule  of  looking  and 
listening  before  crossing  track  of  street  railway  not  necessarily  applicable  be- 
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cause  electricity  is  used;  Mathes  v.  Lowell,  L.  &  H.  Street  R.  Co.  177  Mass.  420r 
59  N.  E.  77,  sustaining  direction  of  verdict  for  defendant  where  deceased  at- 
tempted to  cross  street  ahead  of  street  car  plainly  seen  approaching  at  rapid  rate; 
Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  115  Cal.  125,  34  L.  R.  A.  356,  43 
Pac.  209,  denying  right  of  recovery  for  death  of  bicyclist  riding  in  street  car 
track,  and  killed  by  following  car;  Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
493,  37  L.  R.  A.  539,  37  Atl.  379,  sustaining  judgment  for  injury  by  street  car 
to  man  compelled  to  drive  onto  one  track  from  another  on  narrow  drawbridge  ,- 
Sewell  v.  New  York,  N".  H.  &  H.  R.  Co.  171  Mass.  303,  50  X.  E.  541,  denying 
right  of  recovery  to  boy  of  thirteen  ridrng  headlong,  without  looking,  into  passing 
train  at  crossing;  McGee  v.  Consolidated  Street  R.  Co.  102  Mich.  115,  26  L.  R.  A. 
304,  47  Am.  St.  Rep.  507,  60  N.  W.  293,  denying  right  of  recovery  for  injury 
where  traveler  failed  to  look  before  crossing  in  front  of  lighted  street  car;  At- 
lanta Consol.  Street  R.  Co.  v.  Bates,  103  Ga.  352,  30  S.  E.  41,  holding  it  for  jury 
to  determine  contributory  negligence  of  deaf  man  struck  by  car  on  parallel  track 
while  in  act  of  alighting;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa, 
643,  95  N.  W.  161,  holding  one  killed  in  crossing  track  with  unobstructed  view 
conclusively  presumed  negligent;  Gleason  v.  \Yorcester  Consol.  Street  R.  Co.  184 
Mass.  291,  68  N,  E.  225,  holding  affirmative  proof  that  one  killed  by  stepping  in 
front  of  car  used  due  care,  requisite  to  recovery;  Senf  v.  St.  Louis  &  S.  R.  Co. 
112  Mo.  App.  83,  86  S.  W.  887,  holding  if  plaintiff's  whole  evidence  shows  he 
was  guilty  of  contributory  negligence  which  directly  contributed  to  his 
injury  he  cannot  recover;  Merchants  Ice  &  Cold  Storage  Co.  v.  Bargholt,  12& 
Ky.  67,  310  S.  W.  364,  16  A.  &  E.  Ann.  Cas.  965,  holding  it  is  only  where  whole 
evidence  introduced  by  plaintiff  has  no  tendency  to  show  care  on  his  part,  or,  on 
contrary  shows  want  of  care,  that  court  should  direct  verdict  for  defendant; 
Quinlan  v.  Newton  &  B.  Street  R.  Co.  191  Mass.  58,  77  N.  E.  486,  holding  pas- 
senger, who  in  stepping  off  car,  pays  no  attention  to  place  at  which  he  is 
alighting,  and  falls  into  gutter,  cannot  recover  from  street  railway  company; 
Knoxville  Traction  Co.  v.  Brown.  115  Tenn.  332,  89  S.  W.  319,  on  duty  of  person 
to  look  and  listen  before  crossing  street  car  track;  Swanson  v.  Dulutli  Street  R. 
Co.  109  Minn.  467,  124  X.  W.  219  (dissenting  opinion),  on  care  required  of  per- 
son alighting  from  street  car  and  passing  behind  it  to  cross  street  over  track 
of  cars  bound  in  opposite  direction;  Hornstein  v.  United  R.  Co.  195  Mo.  456,  4' 
L.R.A.  (N.S.)  738,  113  Am.  St.  Rep.  693,  92  S.  W.  884,  6  A.  &  E.  Ann.  Cas.  699r 
holding  it  contributory  negligence  for  passenger  alighting  from  street  car  to 
attempt  to  pass  over  track  for  cars  running  in  opposite  direction  without  paus- 
ing and  looking  for  approaching  cars;  Itzkowitz  v.  Boston  Elev.  R.  Co.  186 
Mass.  143,  71  N.  E.  298,  holding  person  stepping  in  front  of  moving  car  at  middle 
of  day  in  crowded  street  not  in  exercise  of  due  care;  Foreman  v.  Norfolk.  P. 
&  N.  News  Co.  106  Va.  774,  56  S.  E.:805,  holding  passenger  who  stepped  from  mov- 
ing car  in  front  of  another  car  coming  from  opposite  direction  when  it.  was  within: 
four  or  five  feet  of  him  without  seeing  it  guilty  of  contributory  negligence; 
Briggs  v.  Boston  &  M.  R.  Co.  188  Mass.  465,  74  N.  E.  667,  holding  bicyclist  who. 
started  to  ride  over  crossing  at  which  gates  were  partly  up  without  looking  or 
listening,  and  was  struck  by  gate  descending,  not  in  exercise  of  due  care. 

Cited  in  notes  (38  L.R.A.  787)  on  negligence  in  getting  on  or  off  moving  street 
car;  (15  L.R.A. (M.S. )  260)  on  duty  to  look  and  listen  before  crossing  electric 
road;  (33  L.R.A.(N.S.)  1134)  on  burden  of  proof  as  to  contributory  negligence; 
(19  Eng.  Rul.  Cas.  205)  on  contributory  negligence  as  bar  to  recovery. 

Distinguished  in  Hennessey  v.  Taylor,  189  Mass.  585,  3  L.R.A.  (N.S.)  347,  76 
N.  E.  224,  4  A.  &  E.  Ann.  Cas.  396,  holding  owner  of  automobile  liable  in  dam- 
ages for  running  down  pedestrian  in  act  of  crossing  street  for  purpose  of  tak- 
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ing  electric  car;  Bremer  v.  St.  Paul  C.  R.  Co.  107  Minn.  332,  21  L.R.A.(N.S.) 
895,  120  N.  W.  382,  holding  street  car  company  liable  for  injury  of  passenger 
who  alighted  from  car  in  street  and  in  crossing  other  track  was  struck  by  work 
car  and  injured,  such  passenger  has  right  to  rely  on  exercise  of  due  care  on  part 
of  motorman  in  giving  signals,  having  car  under  control  and  going  at  slow 
speed. 

16  L.  R.  A.  492,  FRORER  v.  PEOPLE.  141  111.  171,  31  N.  E.  395. 
Police  power  and  right   of  contract. 

Cited  in  Bailey  v.  People,  190  111.  33,  54  L.  R.  A.  840,  83  Am.  St.  Rep.  116,  60 
N.  E.  98,  holding  privilege  to  contract  for  right  to  use  property  is  a  liberty  and 
property  right;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.  R.  A. 
754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  statute  invalid  which  forbids 
employer  to  discharge  employee  because  member  of  labor  organization;  Adams  v. 
Brenan,  177  111.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314,  holding 
invalid,  attempted  contract  for  employment  of  union  workmen  only  by  public 
school  board,  entered  into  under  agreement  with  trades  union;  Com.  v.  Vrooman, 
164  Pa.  309,  35  W.  N.  C.  98,  44  Am.  St.  Rep.  603,  30  Atl.  217,  Reversing  15  Pa. 
Co.  Ct.  95,  3  Pa.  Dist.  R.  342,  declaring  valid,  act  prohibiting  issue  of  policies 
for  fire  and  lightning  insurance  except  by  corporations;  Ruhstrat  v.  People,  185 
111.  140,  49  L.  R.  A.  183,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  holding  invalid,  act 
prohibiting  use  of  national  flag  for  advertising  purposes;  People  ex  rel.  Mcllhany 
v.  Chicago  Live  Stock  Exchange,  170  111.  567,  39  L.  R.  A.  376,  62  Am.  St.  Rep. 
104,  48  N.  E.  1062,  holding  invalid,  by-law  of  commercial  exchange  attempting  to 
restrict  employment  of  solicitors,  as  restriction  on  freedom  of  trade  and  business; 
Chicago  v.  Netcher,  183  111.  110,  48  L.  R.  A.  264,  75  Am.  St.  Rep.  93,  55  N.  E. 
707,  holding  ordinances  prohibiting  sale  of  certain  foodstuffs  by  department  stores 
not  regulation  of  sale  as  health  measure;  State  v.  Dalton,  22  R.  I.  86,  48  L.  R.  A. 
780,  84  Am.  St.  Rep.  818,  46  Atl.  234,  refusing  to  sustain  act  prohibiting  giving 
of  trading  stamps  as  under  police  power;  Eden  v.  People,  161  111.  303,  32  L.  R.  A. 
662,  52  Am.  St.  Rep.  365,  43  N.  E.  1108,  holding  act  to  close  barber  shops  on 
Sunday  not  within  police  power;  Booth  v.  People,  186  111.  48,  50  L.  R.  A.  763, 
78  Am.  St.  Rep.  229,  57  N.  E.  798,  upholding  statute  against  gambling  options, 
although  it  includes  kinds  of  property  not  before  subject  to  options;  Swigart  v. 
People,  50  111.  App.  187,  holding  section  of  criminal  act  prohibiting  gaming 
within  2  miles  of  certain  fairs  not  repealed  by  act  to  prohibit  bookmaking  and 
pool-selling;  State  v.  Smiley,  65  Kan.  284,  69  Pac.  199,  holding  "anti-trust"  laws 
valid;  State  v.  Smiley,  65  Kan.  284,  67  L.R.A.  920,  69  Pac.  199  (dissenting 
opinion),  as  to  right  of  state  to  regulate  power  to  contract;  Withey  v.  Bloem, 
163  Mich.  426,  35  L.R.A.  (N.S.)  632,  128  N.  W.  913,  to  the  point  that  right  of 
individual  to  contract  with  reference  to  labor  is  property  right  within  meaning 
of  constitution;  People  v.  Steele,  231  111.  346,  14  L.R.A. (N.S.)  36G,  121  Am.  St. 
Rep.  321,  83  N.  E.  236,  holding  act  to  prohibit  sale  of  theater  tickets  for  more 
than  price  printed  thereon  invalid;  Tolliver  v.  Blizzard,  143  Ky.  776,  34  L.R.A. 
(N.S.)  894,  137  S.  W.  509,  holding  that  police  power  does  not  extend  to  prohibi- 
tion of  sale  of  soft  drinks;  Kemp  v.  Division  No.  241,  A.  A.  S.  &  E.  R.  E.  153 
111.  App.  371,  to  the  point  that  trade  unions  may  cease  to  work,  but  if  they  com- 
'bine  to  prevent  others  from  obtaining  work  by  threats  of  strike,  they  combine  to 
accomplish  unlawful  purpose  and  may  be  restrained. 

Cited  in  notes  (87  Am.  St.  Rep.  213)  on  statute  regulating  relations  of 
master  and  servant;  (62  Am.  St.  Rep.  178)  on  protection  of  corporations  from 
special  and  hostile  legislation;  (78  Am.  St.  Rep.  244)  on  acts  which  legislature 
may  declare  criminal. 
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Distinguished  in  Meadowcroft  v.  People,  163  111.  63,  35  L.  R.  A.  179,  54  Am. 
St.  Rep.  447,  45  N.  E.  303,  sustaining  conviction  under  act  forbidding  taking  of 
deposits  by  insolvent  bank;  State  v.  Nelson,  52  Ohio  St.  103,  26  L.  R.  A.  320, 
39  N.  E.  22,  upholding  act  requiring  owners  and  operators  of  street  cars  to  provide 
for  well-being  of  employees. 

As    to    hour*. 

Cited  in  Low  v.  Rees  Printing  Co.  41  Neb.  141,  24  L.  R.  A.  708,  43  Am.  St.  Rep. 
670,  59  N.  W.  362,  declaring  unconstitutional,  sections  of  act  limiting  hours  of 
work  except  of  farm  and  domestic  laborers;  Ritchie  v.  People,  155  111.  104,  29 
L.  R.  A.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  declaring  void,  section  of  act 
providing  that  women  shall  work  only  eight  hours  a  day;  State  v.  Holden,  14 
Utah,  93,  37  L.  R.  A.  107,  46  Pac.  756,  holding  valid,  act  limiting  hours  of 
laborers  in  underground  mines ;  Re  Morgan,  26  Colo.  443,  47  L.  R.  A.  64,  77  Am. 
St.  Rep.  269,  58  Pac.  1071,  holding  act  limiting  working  hours  in  underground 
mines  invalid;  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111.  519,  27  L.R.A.(N.S.) 
998,  91  N.  E.  695,  sustaining  a  ten-hour  labor  law  for  women;  State  v.  Muller, 
48  Or.  253,  120  Am.  St.  Rep.  805,  85  Pac.  855,  11  A.  &  E.  Ann.  Cas.  88,  sustain- 
ing statute  prescribing  ten-hour  day  for  females  employed  in  mechanical  estab- 
lishment, factory  or  laundry. 
Am  to  wagres. 

Cited  in  Braceville  Coal  Co.  v.  People,  147  111.  71,  22  L.  R.  A.  341,  37  Am. 
St.  Rep.  206,  35  N.  E.  62,  holding  invalid,  act  which  requires  monthly  payment 
of  wages  by  certain  kinds  of  corporations;  State  v.  Loomis,  115  Mo.  319,  21 
L.  R.  A.  805,  22  S.  W.  350,  and  State  v.  Haun,  61  Kan.  158,  47  L.  R.  A.  374, 
59  Pac.  340,  holding  invalid,  act  requiring  payment  to  laborers  in  money  only; 
State  v.  Peel  Splint  Coal  Co.  36  W.  Va.  851,  17  L.  R.  A.  401,  15  S.  E.  1000 
(dissenting  opinions),  majority  sustaining  acts  providing  for  payment  of  wages 
in  money  only,  and  requiring  payment  for  mining  coal  before  screening;  Com.  v. 
Brown,  8  Pa.  Super.  Ct.  355,  43  W.  N.  C.  75,  holding  invalid,  act  making  it 
unlawful  for  owners  and  operators  of  mines  to  screen  coal  before  weighing  and 
crediting  amount  to  miner;  Ramsey  v.  People,  142  111.  384,  17  L.  R.  A.  854, 
32  N.  E.  364,  and  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  declaring  in- 
valid, act  compelling  payment  at  pit  mouth  for  all  coal  unscreened;  Harding  v. 
People,  160  111.  464,  32  L.  R.  A.  447,  52  Am.  St.  Rep.  344,  43  N.  E.  624,  holding 
unconstitutional,  act  requiring  weighing  of  coal  before  screening,  where  coal  is 
to  be  shipped  by  rail  or  water;  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  19, 
52  L.  R.  A.  822,  82  Am.  St.  Rep.  605,  59  N.  E.  716,  holding  void,  act  fixing 
compensation  city  must  pay  for  labor  or  other  services;  Leep  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  58  Ark.  420,  23  L.  R.  A.  269,  41  Am.  St.  Rep.  109,  25  S.  W.  75, 
holding  act  requiring  payment  of  wages  due  employee  upon  discharge,  and  pro- 
viding, as  penalty  for  default,  for  continuance  of  wages  until  paid,  unconstitu- 
tional as  to  private  persons,  but  valid  as  to  corporations;  Luman  v.  Hitchens 
Bros.  Co.  90  Md.  26,  46  L.  R.  A.  396,  44  Atl.  1051,  holding  invalid,  act  pro- 
hibiting mining  and  railroad  corporations  from  selling  goods  and  merchandise 
to  their  employees;  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853, 
holding  that  provisions  of  act  for  payment  of  coal  miners  "at  such  prices  as  may 
be  agreed  upon  by  respective  parties"  do  not  apply  to  contract  for  payment  on 
different  basis  than  specified  in  act;  Leischke  v.  Miller,  100  111.  App.  141,  hold- 
ing act  requiring  all  claims  in  suit  before  justice  to  be  brought  forward  by  each 
party,  or  be  debarred,  not  applicable  to  suit  for  wages;  Mallin  v.  Wenham,  209 
111.  256,  65  L.  R.  A.  605,  101  Am.  St.  Rep.  233,  70  N.  E.  564,  and  Brewer  v. 
Griesheimer,  104  111.  App.  331,  holding  assignment  by  workman  of  unearned  wages 
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not  contrary  to  public  policy;  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95 
Am.  St.  Rep.  309,  65  X.  E.  518,  holding  act  prohibiting  payment  of  miners  in 
trade  checks  unconstitutional;  Kellyville  Coal  Co.  v.  Harrier,  207  111.  627,  99 
Am.  St.  Rep.  240,  69  N.  E.  927,  holding  unconstitutional,  act  prohibiting  em- 
ployers from  setting  off  debts  against  claims  for  wages;  Massie  v.  Cessna,  239 
111.  358,  28  L.R.A.  (X.S.)  1111,  130  Am.  St.  Rep.  234,  88  N.  E.  152,  holding  act 
relative  to  assignment  of  wages,  income  or  salary,  designed  to  prevent  wage 
earners  from  becoming  victims  of  "loan  sharks"  unconstitutional;  State  v.  Mis- 
souri Tie  &  Timber  Co.  181  Mo.  555,  65  L.R.A.  594,  103  Am.  St.  Rep.  614,  80  S. 
W.  933,  2  A.  &  E.  Ann.  Cas.  119,  holding  statute  making  it  unlawful  to  issue, 
pay  out  or  circulate  for  payment  of  wages,  a  medium  of  payment  not  negotiable 
or  redeemable  at  its  face  value  in  lawful  money  of  the  United  States  invalid; 
Jordan  v.  State,  51  Tex.  Crim.  Rep.  535,  31  L.R.A. (N.S.)  606,  103  S.  W.  633,  14 
A.  &  E.  Ann.  Cas.  616,  holding  act  prohibiting  issuance  of  ticket,  check  or  writ- 
ing obligatory  for  labor  performed,  redeemable  or  payable  in  goods  or  merchan- 
dise, invalid. 

Cited  in  notes    (28   L.R.A.  274)    on  validity   and  effect  of  statutes   requiring 
wages  to  be  paid  in  lawful  money;    (122  Am.  St.  Rep.  907)   on  constitutionality 
of  statutes  regulating  time  and  method  of  payment  of  wages. 
Discrimination. 

Cited  in  Bailey  v.  People,  190  111.  33,  54  L.  R.  A.  840,  83  Am.  St.  Rep.  116,  60  N.  E. 
98,  holding  invalid,  provisions  in  act  restricting  number  of  persons  sleeping  in  same 
room  of  lodging  house,  because  aimed  at  lodging  houses  only;  Johnson  v.  Goodyear 
Min.  Co.  127  Cal.  15,  47  L.  R.  A.  343,  78  Am.  St.  Rep.  17,  59  Pac.  304,  holding  in- 
valid, act  giving  preference  to  liens  of  laborers  for  corporation  over  all  other 
liens;  Waters  v.  Wolf,  162  Pa.  168,  42  Am.  St.  Rep.  815,  29  Atl.  646,  which 
holds  invalid,  act  giving  lien  for  work  and  material  contracted  for  by  subcon- 
tractor, notwithstanding  agreement  between  owner  and  contractor;  Palmer  v. 
Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  invalid,  mechanic's  lien  act  giving 
lien  for  labor  and  materials  under  contract  with  contractor;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Ellis,  165  U.  S.  164,  41  L.  ed.  671,  17  Sup.  Ct.  Rep.  255,  holding  invalid, 
act  giving  attorney's  fees  in  successful  suits  against  railroad  companies ;  Starne 
v.  People,  222  111.  193,  113  Am.  St.  Rep.  389,  78  N.  E.  61,  holding  act  requiring 
mine  owners  and  operators  to  maintain  wash-room  at  top  of  each  mine  invalid 
as  being  special  legislation;  Josma  v.  Western  Steel  Car  &  Foundry  Co.  249  111. 
515,  94  N.  E.  945,  holding  invalid  statute  which  imposes  upon  employers  of 
workmen  coming  from  another  place  different  measure  of  liability  civil  and 
criminal  for  wrongful  acts  from  that  imposed  upon  other  persons;  Off  &  Co.  v. 
Morehead,  235  111.  44,  20  L.R.A. (N.S.)  169,  126  Am.  St.  Rep.  184,  85  N.  E.  264, 
14  A.  &  E.  Ann.  Cas.  434,  holding  bulk  sales  law  invalid  as  being  special  class 
legislation  affecting  buyers  and  sellers  of  stocks  of  merchandise  only;  People  v. 
Richards  &  K.  Mfg.  Co.  1  111.  C.  Ct.  178,  holding  determination  of  legislature  as 
to  proper  classification  of  corporations  concerning  which  power  to  amend  charters 
is  to  be  exercised,  subject  to  review  by  courts. 

Distinguished  in  Vogel  v.  Pekoe,  157  111.  344,  30  L.  R.  A.  494,  42  N.  E.  386, 
declaring  valid,  act  providing  for  attorney's  fee  in  successful  suits  by  working- 
men  for  wages;  Lawrence  v.  Rutland  R.  Co.  80  Vt.  389,  15  L.R.A.(N.S.)  358, 
67  Atl.  1091,  13  A.  &  E.  Ann.  Cas.  475,  sustaining  law  requiring  certain  corpo- 
rations to  pay  employees  weekly,  forbidding  payment  in  script,  vouchers,  due- 
bills  or  store  orders,  and  forbidding  assignment  of  future  wages  to  such  corpo- 
rations. 
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Due  process  of  law. 

Cited  in  Union  Drainage  Dist.  v.  Smith,  233  111.  424,  16  L.R.A.  (N.S.)  295, 
84  X.  E.  376,  holding  statute  empowering  court  to  direct  commissioner  of 
drainage  district  to  act  with  other  commissioners  in  assessing  benefits  when 
lands  of  first  commissioner  are  or  may  be  subject  to  assessment  violation  of  con- 
stitutional provision  against  depriving  person  of  property  without  due  process 
of  law;  People  v.  Richards  &  K.  Mfg.  Co.  1  111.  C.  C.  178,  holding  "law"  as 
used  in  phrase  "due  process  of  law"  means  general  public  law  binding  upon  all 
members  of  community  under  all  circumstances. 

16  L.  R.  A.  497,  LOKER  v.  GERALD,  157  Mass.  42,  34  Am.  St.  Rep.  252,  31  N.  E. 

709. 
Jurisdiction. 

Cited  in  Chase  v.  Henry,  166  Mass.  581,  55  Am.  St.  Rep.  423,  44  N.  E.  988 
(dissenting  opinion),  majority  holding  discharge  in  insolvency  no  bar  to  action 
on  debt  due  partnership,  one  member  of  which  never  resided  in  state  where  dis- 
charge granted. 
Of   action    for    divorce. 

Cited  in  Clark  v.  Clark,  191  Mass.  132,  77  N.  E.  702,  holding  every  state  has 
jurisdiction  to  decree  divorce  for  proper  cause  in  favor  of  its  own  citizens,  for 
purpose  of  determining  and  establishing  status  of  the  citizen,  even  though  other 
party  to  marriage  is  nonresident;  Hull  v.  Hull,  30  Pittsb.  L.  J.  N.  S.  209,  8  Pa. 
Dist.  R.  422,  23  Pa.  Co.  Ct.  76,  holding  where  respondent  in  divorce  suit  is 
nonresident,  and  cannot  be  personally  served  with  summons  proceeding  is  in  rem 
and  valid  as  to  status  of  complainant. 

Cited  in  footnotes  to  Miller  v.  Miller,  24  L.  R.  A.  137,  which  holds  require- 
ment of  two  years'  residence  to  give  jurisdiction  of  suit  for  divorce  not  applicable 
to  suit  for  alimony;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  juris- 
diction in  state  where  parties  married  and  wife  resides,  ol  suit  to  enjoin  fraudu- 
lent divorce  suit  by  husband  in  other  state. 

Cited  in  notes  (59  L.  R.  A.  164)  on  conflict  of  laws  on  subject  of  divorce; 
(19  L.  R.  A.  815)  on  validity  of  decree  of  divorce  obtained  on  publication  or 
service  out  of  state,  where  defendant  did  not  appear;  (19  L.  R.  A.  518)  on 
validity  of  divorce  decree  granted  by  court  of  foreign  country;  (53  Am.  St.  Rep. 
183)  on  jurisdiction  over  absent  citizens. 

Distinguished  in  Dickinson  v.  Dickinson,  167  Mass.  476,  45  N.  E.  1091,  sus- 
taining divorce  by  woman  from  husband  who  went  to  another  state,  obtained 
divorce,  and  returned  to  state  to  reside. 

Criticized  in  Hekking  v.  Pfaff,  82  Fed.  405,  holding  subsequent  marriage  of  one 
divorced  by  court  of  another  state  having  no  jurisdiction  over  him  does  not 
operate  in  any  way  to  prevent  his  denying  jurisdiction  of  suit  to  award  alimony. 
Domicil  of  married  woman. 

Cited  in  Kendrick  v.  Kendrick,  188  Mass.  555,  74  N.  E.  598,  holding  where  wife 
fails  to  sustain  burden  of  proof  of  desertion  by  husband,  her  domicil  is  taken 
to  have  followed  that  of  her  husband. 

Cited  in  footnotes  to  Re  Wickes,  49  L.  R.  A.  138,  which  denies  right  of  woman 
placing  husband  in  home  for  incurables,  to  acquire  separate  domicil ;  Atherton  v. 
Atherton,  40  L.  R.  A.  291,  which  holds  matrimonial  domicil  of  wife  leaving  hus- 
band for  cruelty  may  be  changed  by  removal  to  other  state. 

Cited  in  notes  (9  Eng.  Rul.  Cas.  727)  on  domicil  of  married  woman:  (84 
Am.  St.  Rep.  29)  on  exceptions  to  rule  that  husband's  domicil  is  that  of  wife. 


97  L.  R.  A.  CASES  AS  AUTHORITIES.  [16  L.R.A.  505 

10  L.  R.  A.  500,  DELAFOILE  v.  STATE,  54  N.  J.  L.  381,  24  Atl.  557. 
iliulii     of    nrrest. 

Cited  in  Com.  v.  Krubeck,  8  Pa.  Dist.  R.  523,  23  Pa.  Co.  Ct.  38,  5  Lack.  Legal 
News,  345,  holding  that  peace  officer  cannot  enter  private  inclosure  and  arrest 
person  making  noise,  unless  affray  occurring  or  imminent. 

Cited  in  footnotes  to  Cabell  v.  Arnold,  22  L.  R.  A.  87,  which  holds  deputy 
marshal  not  justified  in  making  arrest  on  warrant  in  marshal's  hands;  State  v. 
Lewis,  19  L.  R.  A.  449,  which  denies  officer's  right  to  arrest  for  breach  of  peace 
not  committed  in  his  presence. 

Cited  in  note   (51  L.  R  A.  216)   on  liability  of  officer  for  making  arrest. 

16  L.  R.  A.  505,  SHELBYVILLE  WATER  CO.  v.  PEOPLE,  140  111.  545,  30  N.  E. 

678. 
"Waterworks    as    personal     property. 

Cited  in  Smith  v.  Chicago,   107  111.  App.  278,  holding  that  private  system  of 
waterworks  in  dedicated  streets  did  not  pass  to  city  upon  annexation  of  terri- 
tory containing  same. 
When    and    Tvhere    property    taxable. 

Cited  in  Knopf  v.  Lake  Street  Elev.  R.  Co.  197  111.  214,  64  N.  E.  340,  holding 
elevated  railroads  are  railroads  for  purposes  of  taxation,  to  be  assessed  by  state 
board  and  not  locally. 

Cited  in  footnotes  to  Paris  v.  Norway  Water  Co.  21  L.  R.  A.  525,  which  holds 
water  mains,  pipes,  etc.,  taxable  where  located;  Fond  du  Lac  Water  Co.  v.  Fond 
du  Lac,  16  L.  R.  A.  581,  which  holds  assessment  of  pumping  station  and  works, 
apart  from  water  mains,  franchises,  and  other  property  constituting  water  plant, 
erroneous. 

Cited  in  notes  (60  L.R.A.  855)  on  taxation  of  municipal  waterworks;  (69 
L.R.A.  432)  on  situs,  for  taxing  purposes,  of  tangible  personalty  of  domestic 
corporations;  (66  L.R.A.  57)  on  nature  of  railroad  as  realty  or  personalty;  (1 
L.R.A.  (N.S.)  264)  on  taxes  on  easements  of  corporation  in  highway  as  real 
estate. 
Presnmptioii  of  performance  of  public  dnty. 

Cited  in  Cairo,  V.  &  C.  R.  Co.  v.  Mathews  152  111.  155,  38  N.  E.  623,  holding 
presumption  that  collector  attempted  to  collect  tax  out  of  personal  property  not 
rebutted  by  testimony  of  deputy  that  he  made  no  effort  to  so  collect;  Adams  v. 
Osgood,  60  Neb.  782,  84  N.  W.  257,  assuming  that  board  of  equalization  did  its 
duty  in  holding  sessions  in  years  when  taxes  complained  of  were  laid. 

Distinguished   in  Mt.   Carmel   Light  &  Water  Co.  v.   People,   166  111.  202,  46 
N.  E.  722,  holding  that  personal  property  tax  cannot  be  charged  to  real  estate 
when  it  is  admitted  by   collector  that  he  made  no  attempt   to  collect  it  from 
personal  property. 
Amendment  of  record. 

Cited  in  Hoover  v.  People,   171   111.   187,  49  N.  E.  367,  holding  that  copy  of 
ordinance  authorizing  improvement  can  be  filed  by  order  of  court  before  hearing, 
as  amendment  to  report  of  clerk. 
Electric  poles  as  realty. 

Cited  in  Streator  Independent  Teleph.  &  Teleg.  Co.  v.  Interstate  Independent 
Teleph.  &  Teleg.  Co.  142  111.  App.  191,  holding  freehold  not  involved  in  claim 
of  right  to  have  cross-arms,  wires  and  other  fixtures  attached  to  poles  on  right 
of  way  of  telephone  and  telegraph  company. 
L.R.A.   Au.  Vol.   III.— 7. 
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16  L.  R.  A.  507,  EIDAM  v.  FINNEGAN,  48  Minn.  53,  50  N.  W.  933 
Stipulations,    admissions,    ami    waivers    in    actions. 

Cited  in  Southern  Kansas  R.  Co.  v.  Pavey,  57  Kan.  529,  46  Pac.  969,  holding 
client  bound  by  stipulations  of  attorney  continuing  case,  and  providing  for  con- 
clusiveness  of  judgment  in  certain  events;  Stone  v.  Bank  of  Commerce,  174 
U.  S.  422,  43  L.  ed.  1032,  19  Sup.  Ct.  Rep.  747,  Reversing  88  Fed.  405,  denying 
authority  of  attorney  to  bind  party  until  he  has  been  retained  as  such  in  action 
begun;  Grand  Lodge,  I.  0.  F.  S.  I.  v.  Ohnstein,  110  111.  App.  329,  holding 
promise  of  attorney  to  one  claimant  to  pay  claim  upon  discontinuance  of  suit, 
if  other  claimant  successful,  binding  on  client:  Brown  v.  Arnold,  127  Fed.  392, 
holding  attorney  employed  to  defend  action,  without  power,  after  judgment  and 
termination  of  term  of  court,  to  bind  client  by  stipulation;  Gibson  v.  Nelson,  111 
Minn.  187,  31  L.R.A. (N.S.)  529,  137  Am.  St.  Rep.  549,  126  N.  W.  731,  holding 
that  attorney  has  no  implied  power  to  compromise  cause  of  action,  except  in 
emergency  to  protect  client's  interests;  Brown  v.  Arnold,  67  C.  C.  A.  125,  131 
Fed.  724,  holding  stipulation  to  abide  by  final  decision  in  another  ca'se  within 
the  general  power  of  attorneys  conducting  several  cases  involving  the  same  issue; 
Wilson  v.  Northwestern.  Nat.  L.  Ins.  Co.  103  Minn.  39,  114  N.  W.  251,  on  effect 
of  stipulations  in  actions;  Lieberknecht  v.  Great  Northern  R.  Co.  110  Minn.  460, 
126  N.  W.  71,  holding  that  motion  to  set  aside  stipulation  made  between  counsel 
that  particular  action  shall  abide  result  of  one  on  trial  is  addressed  to  discre- 
tion of  trial  court. 

Cited  in  notes  (32  L.R.A.  678,  679)  on  admissions  and  waivers  of  fiduciaries 
in  actions;  (132  Am.  St.  Rep.  158)  on  implied  authority  of  attorney  in  con- 
ducting litigation. 

16  L.  R.  A.  510,  MINOT  v.  RUSS,  156  Mass.  458,  32  Am.  St.  Rep.  472,  31  N.  E. 

489. 
Liability  of  drawer  of  cheelc. 

Followed  without  discussion  in  Randolph  Nat.  Bank  v.  Hornblower,  160  Mass. 
402,  35  N.  E.  850. 

Cited  in  Oyster  &  Fish  Co.  v.  National  Lafayette  Bank,  51  Ohio  St.  113,  46  Am. 
St.  Rep.  560,  36  N.  E.  833,  holding  drawer  of  check  having  it  certified  liable  to 
payee  on  failure  of  drawee  before  presentment;  Schlesinger  v.  Kurzrok,  47  Misc. 
640,  94  N.  Y.  Supp.  442  (dissenting  opinion),  on  difference  between  effect  of 
certification  at  instance  of  drawer  and  at  instance  of  payee  or  holder;  Farmers' 
&  M.  Nat.  Bank  v.  Elizabethtown  Nat.  Bank,  30  Pa.  Super.  Ct.  273,  22  Lane. 
L.  Rep.  315,  on  effect  of  certification  of  check  upon  liability  of  drawer. 

Cited  in  note  (128  Am.  St.  Rep.  697)   on  certified  checks. 

Distinguished  in  Times  Square  Automobile  Co.  v.  Rutherford  Nat.  Bank,  77 
N.  J.  L.  650,  134  Am.  St.  Rep.  811,  73  Atl.  479,  holding  where  check  is  certified 
by  bank  at  request  of  holder,  bank  cannot,  when  sued  by  holder  on  contract  of 
certification,  defend  on  ground  that  check  was  given  in  purchase  procured  by 
false  representations. 

16  L.  R.  A.  512,  SIZER  v.  QUINLAN,  82  Wis.  390,  33  Am.  St.  Rep.  55.  52  N.  W. 

590. 
U  ij;ht    of   owner   of   soil   subject   to   way. 

Cited  in  Dyer  v.  Walker,  99  Wis.  408,  75  N.  W.  79,  and  Wille  v.  Bartz,  8S 
Wis.  428,  60  N.  W.  789,  holding  that  owner  of  land  may  maintain  gate  across 
right  of  way  over  it  if  it  does  not  unreasonably  interfere  with  way;  Boyd  v. 
Bloom,  152  Ind.  154,  52  N.  E.  751,  holding  that  grant  of  "free  and  undisturbed 
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right  to  use"  way  does  not  prevent  maintenance  of  gates  across  it,  not  interfering 
with  use. 

Cited  in  note  (95  Am.  St.  Rep.  329)  on  rights  and  obligations  of  parties  to 
private  ways. 

16  L.  R.  A.  514,  KELLY  v.  LYNCHBURG  &  D.  R.  CO.  110  N.  C.  431,  15  S.  E.  200. 

16  L.  R.  A.  516,  MUTUAL  ACCI.  ASSO.  v.  JACOBS,  141  111.  261,  33  Am.  St. 

Rep.  302,  31  N.  E.  414. 
Trust     funds    and    bank    deposits. 

Cited  in  Whitbeck  v.  Ramsay,  74  111.  App.  544,  holding  that  sureties  of  state 
treasurer  cannot  recover  from  administrator  of  his  estate  money  withdrawn  by 
him  and  mingled  with  funds  of  estate,  until  they  identify  it  as  special  deposit; 
Woodhouse  v.  Crandall,  197  111.  110,  58  L.  R.  A.  387,  footnote  p.  385,  64  N.  E. 
292,  Reversing  99  111.  App.  555,  holding  that  special  deposit  in  trust  need  not  be 
identified  specifically,  if  the  money  is  in  the  bank,  though  mingled  with  other 
funds;  Lang  v.  Metzger,  101  111  App.  387,  holding  that  owner  of  misapplied  trust 
fund,  to  make  it  charge  on  real  estate  taken  by  executor,  must  show  that  the 
money  was  invested  in  the  property;  Weir  v.  Mowe,  81  111.  App.  297,  holding  that 
fund  deposited  in  bank  and  used  indiscriminately  by  banker  cannot  be  said  to  be 
represented  by  overdrafts;  Seiter  v.  Mowe,  182  111.  356,  55  N.  E.  526,  Affirming 
81  111.  App.  353,  holding  that  money  of  cestui  qiti  trust  cannot  be  followed  into 
hands  of  assignee  of  insolvent  trustee,  who  has  mingled  it  with  own  funds; 
Kneisley  v.  Weir,  81  111.  App.  257,  holding  owner  of  trust  fund  mingled  with 
other  funds  in  bank  not  preferred  over  other  creditors  of  general  fund;  Moninger 
v.  Security  Title  &  T.  Co.  90  111.  App.  249,  holding  that  trust  fund  mingled  with 
general  funds  has  lost  its  identity  as  specific  trust  fund;  Lanterman  v.  Travous, 
174  111.  464,  51  N.  E.  805,  Affirming  73  111.  App.  678,  holding  that  insolvency  of 
depositing  bank,  known  to  it,  does  not  make  depositor  whose  funds  are  mingled 
with  other  depositors  a  preferred  creditor;  Bayor  v.  American  Trust  &  Sav. 
Bank,  157  111.  69,  41  N.  E.  622,  holding  that  mere  promise  by  banker,  unfulfilled, 
to  keep  deposit  in  separate  package,  does  not  make  it  special  deposit;  Clemmer 
v.  Drovers'  Nat.  Bank,  157  111.  215,  41  N.  E.  728,  Reversing  57  111.  App.  110, 
holding  that  bank  decreed  to  be  trustee  of  deposit  in  action  in  which  it  invoked 
equitable  jurisdiction  cannot  deny  that  jurisdiction  in  action  to  have  fund  dis- 
tributed; Geuder  &  P.  Mfg.  Co.  v.  American  Trust  &  Sav.  Bank,  51  111.  App. 
350,  holding  drawer  of  check  payable  to  its  order  and  indorsed  for  deposit  with 
banker's  firm  to  credit  of  drawer  is  entitled  to  its  return  on  insolvency  of  de- 
positor; Bayor  v.  Schaffney,  51  111.  App.  185,  holding  that  deposit  of  money 
mingled  with  funds  of  bank  passes  to  assignee  of  bank  notwithstanding  certificate 
of  deposit;  Cherry  v.  Territory,  17  Okla.  228,  8  L.R.A.  (N.S.)  1258,  89  Pac.  192, 
holding  preference  denied  depositor  in  insolvent  bank  where  he  fails  to  show 
that  cash,  checks  or  drafts  deposited  or  proceeds  thereof  went  into  hands  of  re- 
ceiver; Scully  v.  Colean  Mfg.  Co.  160  111.  App.  289,  to  the  point  that  deposit  is 
not  special  because  certificate  shows  it  was  made  to  secure  banker  against  liabil- 
ity as  surety,  where  depositor  knows  that  money  is  mingled  with  funds  of  bank. 

Cited  in  footnotes  to  Beal  v.  Somerville,  17  L.  R.  A.  291,  which  holds  no  title 
to  check  passes  by  depositing  for  collection;  Merchants  Nat.  Bank  v.  Guilmartin, 
17  L.  R.  A.  322,  which  holds  special  deposit  accepted  for  depositor's  accommoda- 
tion, gratuitous;  State  ex  rel.  First  Nat.  Bank  v.  Bartley,  23  L.  R.  A.  67,  which 
holds  as  loan,  money  deposited  on  open  account  subject  to  check;  Heironimus  v. 
Sweeney,  33  L.  R.  A.  99,  which  requires  repayment  of  special  deposit  with  sav- 
ings institution  before  regular  depositors  are  entitled  to  dividend;  Leaphart  v_ 


16  L.R.A.  510]  L.  R.  A.  CASES  AS  AUTHORITIES.  100 

Commercial  Bank,  33  L.  R.  A.  700,  which  holds  money  deposited  in.  bank  by  one 
described  as  "manager"  subject  to  check;  Allibone  v.  Ames,  33  L.  R.  A.  585, 
which  holds  deposit  of  public  money  by  county  treasurer  in  bank  designated  as 
depository  not  unlawful  loan;  Muhlenberg  v.  Northwest  Loan  &  T.  Co.  29  L.  R.  A. 
667,  which  denies  equitable  lien  of  special  depositor  on  funds  of  bank  in  hands 
of  receiver;  Kimmel  v.  Dickson,  25  L.  R.  A.  309,  which  holds  trust  fund  con- 
stituted by  deposit  in  bank  for  payment  to  specific  person  on  presentation  of 
deed;  Anderson  v.  Pacific  Bank,  32  L.  R.  A.  479,  which  holds  deposit  of  gold  coin 
in  pledge,  to  secure  obligation  on  bail  bond,  special. 

Cited  in  notes  (46  Am.  St.  Rep.  608)  on  right  to  follow  trust  funds;  (86  Am. 
St.  Rep.  804)  on  right  to  recover  money  deposited  with  or  collected  by  bank 
upon  its  insolvency;  (86  Am.  St.  Rep.  777,  778,  781)  on  title  of  bank  to  money 
deposited  with  or  collected  by  it. 

Distinguished  in  Anderson  v.  Pacific  Bank,  112  Cal.  602,  32  L.  R.  A.  480,  53 
Am.  St.  Rep.  228,  44  Pac.  1063,  holding  that  money  deposited  with  bank  to  se- 
cure it  from  loss  for  furnishing  bail  is  special  deposit  which  bank  cannot 
mingle  with  common  funds  without  consent  of  depositor. 

16  L.  R.  A.  519,  FISHER  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  22  Or.  533, 

30  Pac.  425. 
Expert  testimony. 

Cited  in  First  Nat.  Bank  v.  Fire  Asso.  33  Or.  181,  53  Pac.  8,  holding  export 
testimony  employed  where  question  of  science,  art,  or  trade  involved,  and  witness 
possesses  especial  skill  or  knowledge  therein;  Farmers'  Nat.  Bank  v.  Woodell, 
38  Or.  299,  61  Pac.  837,  holding  opinion  evidence  admissible  on  cultivation  of 
sugar  beets  where  preliminary  examination  disclosed  witness  had  cultivated  them 
one  year  and  observed  growth  another;  Metropolitan  L.  Ins.  Co.  v.  Wagner,  50 
Tex.  Civ.  App.  241,  109  S.  W.  1120,  holding  testimony  of  surgeon  that  wounds 
on  body  of  deceased  were  self  inflicted  inadmissible. 
Who  are  fellow  servants. 

Cited  in  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  77,  55  L.  R.  A.  102,  87  Am. 
St.  Rep.  547,  61  N.  E.  143,  holding  that  mine  boss  cannot  delegate  his  duties  to 
miner  so  that  latter  in  that  capacity  is  fellow  servant  of  other  miners;  Brunell 
v.  Southern  P.  Co.  34  Or.  205,  56  Pac.  129,  holding  section  hands,  men  operating 
hand  car,  and  overseer  of  surfacing  gang  of  railroad,  fellow  servants :  Mast  v. 
Kern,  34  Or.  251,  75  Ain.  St.  Rep.  580,  54  Pac.  950,' holding  superintendent  and 
manager  of  quarry  fellow  servant  of  workman  with  whom  he  is  engaged  in 
blasting. 

Cited  in  footnotes  to  Baltimore  &  0.  R.  Co.  v.  Andrews,  17  L.  R.  A.  190,  which 
holds  conductor  and  engineer  fellow  servants  of  brakcman  on  other  train^  Palmer 
v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds  assistant  roadmaster  not  fellow 
servant  of  gang  of  men  working  under  him;  Clarke  v.  Pennsylvania  Co.  17  L.  R. 
A.  811,  which  holds  section  boss  of  one  gang  and  member  of  another  gang  fellow 
servants. 

Cited  in  notes   (18  L.R.A.  794)  on  what  constitutes  common  employment;    (75 
Am.  St.  Rep.  628,  629,  633 )  on  who  is  a  vice  principal. 
Bills  of   exceptions. 

Cited  in  Beeman  v.  Hamlin,  23  Or.  319,  31  Pac.  707,  declaring  bill  of  exceptions 
should  not  contain  whole  proceedings  on  trial  in  extenso. 
Master's    liability    to    servant. 

Cited  in  notes  (54  L.  R.  A.  103)  on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  injury;  (17  L.  R.  A.  607)  on  reliance 
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upon  orders  as  affecting  contributory  negligence  of  employee;  (41  L.  R.  A.  45) 
on  knowledge  as  element  of  employer's  liability  to  injured  servant;  (25  L.R.A. 
(X.S.)  322)  on  applicability  of  rule  as  to  safe  place,  where  servants  engaged  in 
removing  dangerous  conditions. 

Distinguished  in  Kinzel  v.  Atlanta.  K.  &  X.  R.  Co.  69  L.R.A.  759,  70  C.  C.  A. 
73,  137  Fed.  491,  holding  railroad  company  not  responsible  for  death  of  engineer 
killed  in  landslide,  where  roadbed  was  properly  constructed  and  track  excep- 
tionally well  patrolled  on  night  of  accident. 

16  L.  R.  A.  526,  GILKERSOX-SLOSS  COMMISSIOX  CO.  v.  SALINGER,  56  Ark. 

294,  35  Am.  St.  Rep.  105,  19  S.  W.  747. 
II  iislci  utf's    liability    for    antenuptial    debts    of    wife. 

Cited  in  Kies  v.  Young,  64  Ark.  385,  62  Am.  St.  Rep.  198,  42  S.  W.  669,  hold- 
ing married  man  liable  for  antenuptial  debts  of  wife,  where  married  woman's 
act  did  not  expressly  relieve  him. 
Husband    ami    wife    as    copartners. 

Cited  in  Haggett  v.  Hurley,  91  Me.  557,  41  L.  R.  A.  367,  footnote  p.  362,  40" 
Atl.  561,  holding  that  married  woman  cannot  enter  into  partnership  with  hus- 
band so  as  to  subject  her  separate  estate  to  partnership  debts;  Hoaglin  v.  Hen- 
derson, 119  Iowa,  725,  61  L.  R.  A.  758,  footnote  p.  756,  97  Am.  St.  Rep.  335,  94 
X.  W.  247,  sustaining  wife's  right  to  enter  into  partnership  agreement  with 
husband. 

Cited  in  footnotes  to  Seattle  Board  of  Trade  v.  Hayden,  16  L.  R.  A.  530,  which 
holds  partnership  between  husband  and  wife  not  authorized;  Fuller  &  F.  Co.  v 
McHenry,  18  L.R.A.  512,  which  denies  wife's  right  to  become  husband's  partner; 
Morrison  v.  Dickey,  69  L.R.A.  87,  which  holds  that  a  subpartnership  may  exist 
between  husband  and  wife  in  reference  to  profits  of  a  business  in  which  the  hus- 
band is  a  partner. 

Cited  in  notes  (31  Am.  St.  Rep.  935)  on  married  woman  as  partner;   (115  Am. 
St.  Rep.  412)   on  what  constitutes  a  partnership. 
It  iultis   and  liabilities   of  married   women. 

Cited  in  Allen-West  Commission  Co.  v.  Grumbles,  161  Fed.  463,  holding  at  law 
personal  judgment  cannot  be  rendered  against  married  woman  for  her  hus- 
band's debt  for  which  she  has  been  garnished,  under  Arkansas  law;  Re  Suckle, 
176  Fed.  829,  holding  wife  not  entitled  to  payment  for  services  in  her  husband's- 
store  as  clerk  under  contract  with  him  as  against  her  husband's  creditors. 

16  L.  R.  A.  530,  SEATTLE  BD.  OF  TRADE  v.  HAYDEN,  4  Wash.  263,  31  Am. 

St.  Rep.  919,  30  Pac.  87,  32  Pac.  224. 
Partnership    contracts    between    husband    and    wife. 

Cited  in  Haggett  v.  Hurley,  91  Me.  558,  41  L.  R.  A.  367,  40  Atl.  561,  holding 
that  married  woman  cannot  become  partner  of  husband  so  as  to  subject  her 
separate  property  to  partnership  debts. 

Cited  in  footnote  to  Fuller  &  F.  Co.  v.  McHenry,  18  L.  R.  A.  512,  which  denies 
wife's  right  to  become  husband's  partner. 

Cited  in  notes  (16  L.R.A.  527)  on  partnership  between  husband  and  wife  in 
business;  (34  Am.  St.  Rep.  339)  on  power  of  married  women  to  be  partners; 
(115  Am.  St.  Rep.  412)  on  what  constitutes  a  partnership. 

Distinguished  in  Elliott  v.  Hawley,  34  Wash.  591,  101  Am.  St.  Rep.  1016,  76 
Pac.  93,  holding  wife  entitled  to  increase  upon  investment  of  her  separate  money 
made  in  partnership  wherein  herself,  husband  and  another  were  partners. 

Disapproved  in  Hoaglin  v.  Henderson,  119  Iowa,  728,  61  L.  R.  A.  759,  97  Am. 
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St.  Rep.  335,  94  N.  W.  247,  sustaining  wife's  right  to  enter  into  partnership  agree- 
ment with  husband. 

16  L.  R.  A.  538,  SMITH'S  APPEAL,  61  Conn.  420,  24  Atl.  273. 
Disqualification   of   executor. 

Cited  in  Kidd  v.  Bates,  120  Ala.  85,  41  L.  R.  A.  155,  74  Am.  St.  Rep.  17,  23 
So.  735,  holding  disabilities  mentioned  in  statute  the  only  ones  which  authorize 
refusal  of  issue  of  letters  testamentary  to  executor  named  in  will ;  Terry's  Ap- 
peal, 67  Conn.  184,  34  Atl.  1032,  holding  that  executor,  capable  of  service,  ac- 
cepting trust  and  qualifying,  should  have  sole  administration  of  estate;  Farmers' 
Loan  &  T.  Co.  v.  Smith,  74  Conn.  627,  51  Atl.  609,  denying  right  of  foreign  trust 
company  to  act  as  executor;  Saxe  v.  Saxe,  119  Wis.  561,  97  N.  W.  187,  holding 
that  letters  testamentary  must  be  issued  to  executor  named  in  will,  if  legally 
competent;  Clark  v.  Patterson,  114  111.  App.  317,  holding  woman  alleged  to  have 
maintained  illicit  relations  with  testator  and  to  have  received  property  from 
him  in  which  her  interest  was  adverse  to  the  estate  entitled  to  appointment  as 
executrix;  Breen  v.  Kehoe,  142  Mich.  60,  1  L.R.A.(N.S.)  351,  113  Am.  St.  Rep. 
558,  105  N.  W.  28,  holding  under  statute  a  nonresident  alien  is  not  absolutely 
disqualified  from  serving  as  executor,  but  his  nonresidence  is  ground  for  the  exer- 
cise of  a  discretion  in  probate  judge  in  matters  of  appointing  him  or  revoking 
his  letters. 

Cited  in  footnote  to  Kidd  v.  Bates,  41  L.  R.  A.  154,  which  holds  that  disputed 
indebtedness  to  estate  does  not  disqualify  one  as  executor. 

16  L.  R.  A.  542,  ROSS  v.  MORROW,  85  Tex.  172,  19  S.  W.  1090. 
Innocent   purchasers. 

Cited  in  New  York  &  T.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  609,  28  S.  W. 
206,  holding  that  innocent  purchaser  from  part  of  heirs  to  exclusion  of  others 
must  show  both  ignorance  of,  and  diligence  to  ascertain,  their  existence. 
Computation    of    time. 

Cited  in  Linhart  v.  State,  33  Tex.  Crim.  Rep.  508,  27  S.  W.  260,  holding  boy 
thirteen  years  old  on  day  before  thirteenth  anniversary  of  birth ;  Frost  v.  State, 
153  Ala.  664,  45  So.  203,  assuming  that  person  reaches  designated  age  on  day 
preceding  anniversary  of  his  birth;  Erwin  v.  Benton,  120  Ky.  550,  87  S.  W.  291, 
.9  Ann.  Cas.  264,  holding  in  law  man  is  twenty-one  years  old  on  day  preceding  his 
twenty-first  birthday;  Com.  v.  Howe,  35  Pa.  Super.  Ct.  565,  holding  girl  sixteen 
years  of  age  on  day  preceding  sixteenth  anniversary  of  her  birth. 

Cited  in  footnote  to  Montoya  de  Antonio  v.  Miller,  21  L.  R.  A.  699,  which  holds 
that  marriage  does  not  make  girl  of  legal  age. 

Cited  in  notes  (49  L.R.A.  215)  on  rule  as  to  first  and  last  days  in  computation 
of  time;  (78  Am.  St.  Rep.  377)  on  computation  of  time. 

16  L.  R.  A.  545,  SOUTHWESTERN  TELEG.  &  TELEPH.   CO.  v.  ROBINSON, 
1  C.  C.  A.  684,  2  U.  S.  App.  205,  50  Fed.  810. 


Cited  in  Ahern  v.  Oregon  Teleph.  &  Teleg.  Co.  24  Or.  293,  22  L.  R.  A.  640, 
footnote  p.  635,  33  Pac.  403,  holding  negligence  in  leaving  telephone  wire,'  where 
it  is  touched  by  traveler  on  sidewalk,  proximate  cause  of  injury. 
Concurrent  causes. 

Cited  in  Selleck  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  379,  18  L.  R.  A.  157, 
53  N.  W.  556,  holding  smoke  and  steam  enveloping  train  concurrent  causes,  leav- 
ing it  for  jury  to  determine  whether  horses  were  frightened  by  train  so  enveloped ; 
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Central  U.  Teleph.  Co.  v.  Sokola,  34  Ind.  App.  437,  73  N.  E.  143,  holding  negli- 
gence which  contributes  to  injury  at  time  and  place  thereof  cannot  be  said  to  be 
remote  cause;  Bacon  v.  Pullman  Co.  16  L.R.A.  (X.S.)  582,  89  C.  C.  A.  1,  159  Fed. 
6,  14  Ann.  Cas.  516,  holding  sleeping  car  company  liable  for  suffering  of  pas- 
senger in  diseased  condition  due  to  deprivation  of  relief  which  would  have 
been  afforded  by  medicines  and  stimulants  contained  in  hand  bag  stolen  by  porter. 
Liability  for  nes-lig-enee  in  employment  of  dangerous  agencies. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  312,  31  L.  R.  A.  576,  51  Am. 
St.  Rep.  464,  33  Atl.  763,  holding  telegraph  company  prima  facie  liable  for  injury 
from  contact  with  broken  wire  hanging  across  feed  wire  of  electric  railway;  Citi- 
zens Teleph.  Co.  v.  Thomas,  45  Tex.  Civ.  App.  24,  99  S.  W,  879,  holding  where 
telephone  wire  is  so  constructed  that  it  will  probably  fall  on  wire  of  another 
company  and  become  charged  with  electric  current,  telephone  company  held  to 
same  degree  of  care  as  though  its  own  wire  was  charged  originally  with  such 
current;  Norfolk  &  P.  Traction  Co.  v.  Daily,  111  Va.  676,  69  S.  E.  963,  holding 
that  traction  company  in  extending  wire  from  trolley  wire  to  building  for  light- 
ing purposes  is  not  required  to  guarantee  safety  of  wire  against  accident  from 
lightning  but  must  exercise  due  and  ordinary  care;  Finch  v.  Ottawa,  111  C.  C. 
A.  199,  190  Fed.  302,  holding  that  city  is  bound  to  exercise  reasonable  care  to 
prevent  injuries  to  third  persons  on  street,  from  electricity  conducted  along  street 
by  wires  for  electric  lighting. 

Cited  in  footnotes  to  Haynes  v.  Raleigh  Gas  Co.  26  L.  R.  A.  810,  which  holds 
negligence  shown  by  guy  wire  charged  with  deadly  current  hanging  to  ground 
from  tree;  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552,  which  holds 
reasonable  care  to  keep  electric  wires  safe,  due  towards  persons  licensed  to  ap- 
proach them;  Knottnerus  v.  North  Park  Street  R.  Co.  17  L.  R.  A.  726,  which 
holds  roller  coaster  not  dangerous  agency  making  owner  of  pleasure  resort  where 
used  liable  for  coaster  owner's  negligence;  Jackson  v.  Wisconsin  Teleph.  Co.  26 
L.  R.  A.  101,  which  holds  connection  of  barn  with  flag-staff  on  other  building 
by  telephone  wire  renders  company  liable  for  loss  of  barn  by  lightning  striking 
flag-staff;  Burt  v. Douglas  County  Street  R.  Co.  18  L.  R.  A.  479,  which  holds 
company  liable  for  electric  shock  of  passenger  due  to  imperfect  insulation; 
Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires  system  of  inspection 
by  gas  company  which  will  insure  reasonable  promptness  in  detecting  leaks; 
Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light  Co.  20  L.  R.  A.  821, 
which  holds  electric  light  company  entitled  to  injunction  against  erection  of 
wires  carrying  dangerous  current. 

Cited  in  notes  (31  L.R.A.  588)  on  liability  for  injuries  by  electric  wire  in 
highways;  (1  Brit.  Rul.  Cas.  806,  809)  on  duty  to  protect  traveler  from  elec- 
tricity from  wires  on  highway;  (100  Am.  St.  Rep.  523)  on  duties  and  liabilities 
of  electric  corporations. 

16  L.  R.  A.  547,  FLACK  v.  GOSNELL,  76  Md.  88,  35  Am.  St.  Rep.  413,  24  Atl.  414. 
Liability    of    cotenant    to    account    for    rent    and    profits. 

Cited  in  Vaughan  v.  Langford,  81  S.  C.  287,  128  Am.  St.  Rep.  912,  62  S.  E. 
316,  16  Ann.  Cas.  91,  holding  rents  due  one  cotenant  by  another  do  not  constitute 
outstanding  lien  or  incumbrance  on  latter's  moiety;  Hogan  v.  McMahon,  115 
Md.  203,  80  Atl.  695,  Ann.  Cas.  1912  C,  1260,  to  the  point  that  no  lien  exists 
in  favor  of  rents  due  by  one  cotenant  to  another.  Cascaden  v.  Dunbar,  3  Alaska, 
688,  holding  lis  pendens  cannot  serve  as  lien  on  any  portion  of  property  owned 
by  a  number  of  persons  except  portion  in  controversy. 

Cited  in  notes    (28  L.R.A.  841,  849;   29  L.R.A. (N.S.   )236)   on  liability  of  co- 
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tenant  to  account  for  use  and  occupation,  and  rent  and  profits;    (35  Am.  St.  Rep. 
417)   on  lien  of  cotenant  on  moiety  of  another;    (99  Am.  St.  Rep.  532)   on  right 
of  subrogation. 
Distribution    of    estate. 

Distinguished  in  Gosnell  v.  Flack,  76  Md.  427,  18  L.  R.  A.  160,  25  Atl.  411, 
holding  that  distributee  of  estate,  who  is  also  debtor,  cannot  receive  his  share 
without  payment  of  debt. 

16  L.  R.  A.  550,  STATE  v.  MURPHY,  17  R.  I.  698,  24  Atl.  473. 
Duplicity   in    indictment. 

Cited  in  State  v.  Fidler,  148  Ind.  222,  47  X.  E.  464,  holding  charging  several 
things  conjunctively  in  single  count  which,  disjunctively,  make  a  crime,  not 
duplicity;  Knowles  v.  United  States,  95  C.  C.  A.  579,  170  Fed.  411,  holding 
writing  to  be  within  statute  prohibiting  use  of  mails  for  circulation  of  obscener 
lewd  or  lascivious  literature,  need  not  be  obscene,  lewd  and  lascivious;  State  v.. 
Smith,  29  R.  I.  524,  72  Atl.  710,  on  use  of  word  "and"  instead  of  ''or." 
Sufficiency  of  indictment. 

Cited  in  State  v.  Clark,  141  Iowa,  302,  119  N.  W.  719,  holding  that  indictment 
for  obtaining  money  or  property  by  false  pretenses  must  expressly  state  name  of 
person  wronged;  State  v.  Weaver,  149  Iowa,  408,  31  L.R.A.(X.S.)  1051,  128  X. 
W.  559,  Ann.  Cas.  1912  C,  1137,  holding  that  under  statute  indictment  for 
uttering  forged  instrument  need  not  designate  person  to  whom  instrument  was 
uttered;  Wright  v.  United  States,  18  Okla.  515,  90  Pac.  732,  11  Ann.  Cas.  995, 
on  necessity  of  use  of  word  "feloniously"  in  indictment;  Tucker  v.  State,  59  Tex.. 
Crim.  Rep.  292,  128  S.  W.  617,  holding  that  in  prosecution  for  swindling  private 
banking  corporation,  it  is  necessary  to  prove  incorporation  of  bank. 

Cited  in  notes  (8  Eng.  Rul.  Cas.  116)  on  sufficiency  of  indictment;  (31  L.R.A. 
(N.S.)  1047)  on  necessity  in  indictment  for  forgery,  or  uttering  forged  instru- 
ment, of  naming  person  to  whom  instrument  passed. 

Distinguished  in  State  v.  Tourjee,  26  R.  I.  235,  58  Atl.  767,  holding  indictment 
for  unlawfully  and  carnally  knowing  girl  under  sixteen  need  not  charge  act  was- 
feloniously  done  where  offense  is  one  created  by  statute. 
Classification  of  crimes. 

Cited  in  State  v.  Nichols,  27  R.  I.  78,  60  Atl.  763,  alluding  to  fact  forgery  at 
common  law  was  only  misdemeanor  as  illustration  of  change  of  public  opinion 
as  to  what  is  infamous  crime;  Com.  v.  Moll,  39  Pa.  Super.  Ct.  109.  affirming  on. 
this  point  17  Pa.  Dist.  R.  939,  holding  concealment  of  death  of  bastard  child 
misdemeanor  in  absence  of  statute  making  it  felony. 
Records  of  corporation  as  evidence. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Deepwater  R.  Co.  57  W.  Va.  683,  50  S.  E_ 
890,  on  introduction  in  evidence  of  records  and  books  of  corporation. 

16  L.  R.  A.  554,  GATES  v.  PEXNSYLVANIA  R.  CO.  150  Pa.  50,  24  Atl.  638. 

Report  of  second  appeal  in  154  Pa.  571,  32  W.  N.  C.  334,  26  Atl.  598. 
Viaducts  over  railway  tracks. 

Cited  in  Pennsylvania  R.  Co.  v.  Parkersburg  &  C.  Street  R.  Co.  26  Pa.  Super., 
Ct.  165,  enjoining  street  railway  company  from  placing  its  tracks  on   overhead 
bridge  by  which  street  carried  over  complainant  railway  company's  tracks. 
—Liability   for  defects. 

Cited  in  Smith  v.  Pennsylvania  R.  Co.  201  Pa.  134,  50  Atl.  829,  holding  rail- 
road not  liable  for  death  by  negligent  construction  of  bridge  by  railroad,  which 
occurred  long  after  acceptance  of  bridge  by  borough;  Wetherbee  v.  Michigan  C. 
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R.  Co.  122  Mich.  4,  80  X.  W.  787,  holding  railroad  company  not  liable  for  injury 
due  to  defective  planking  in  bridge  erected  by  it  over  tracks,  under  agreement 
with  city,  after  bridge  passed  under  control  of  city. 

Distinguished   in   Francis  v.   Franklin  Twp.   179   Pa.  201,   36  Atl.  202,  as  in 
applicable  to  the  case  of  comparative  liability  of  county  and  township  for  defects 
in  county  bridge. 
Joint    liability. 

Cited  in  Aiken  v.  Philadelphia,  9  Pa,  Super.  Ct.  506,  43  W.  N.  C.  503,  holding 
that  injured  party  can  bring  action  against  city  for  injury  in  driving  into  un- 
guarded ditch,  if  city  ultimately  liable;  Fowler  v.  Jersey  Shore,  17  Pa.  Super. 
Ct.  373,  holding  injured  party  can  elect  which  of  two,  jointly  liable,  he  will 
proceed  against ;  Rahenkamp  v.  United  Traction  Co.  14  Pa.  Super.  Ct.  040,  hold- 
ing that  one  of  two  street  railways  jointly  and  severally  liable  cannot  defend 
by  alleging  that  suit  can  be  brought  against  other,  who  can  settle  with  it;  Button 
v.  Lansdowne,  10  Pa.  Super.  Ct.  210,  44  W.  N.  C.  293,  7  Del.  Co.  Rep.  402,  hold- 
ing that  parties  jointly  and  severally  liable  for  negligence  may  be  joined  in  same 
action;  Com.  v.  Philadelphia,  H.  &  P.  R.  Co.  23  Pa.  Super.  Ct.  210,  holding  ordi- 
nance requiring  railroad  company  to  keep  watchman  at  crossing  in  open  country 
unreasonable;  Bucher  v.  Sunbury,  216  Pa.  95,  64  Atl.  906,  holding  borough  re- 
sponsible for  injuries  due  to  slippery  walk  regardless  of  question  whether  abut- 
ting owner  liable;  Homestead  v.  Homestead  Lumber  Co.  47  Pa.  Super.  Ct.  502, 
holding  that  in  proper  case  municipality  can  maintain  suit  against  wrongdoer 
who  caused  injury  for  which  it  was  compelled  to  respond  in  damages. 
Responsibility  for  unsafe  condition  of  high-way. 

Cited  in  Milton  v.  Bangor  R.  &  Electric  Co.  103  Me.  222,  15  L.R.A.  (N.S.)  205, 
125  Am.  St.  Rep.  293,  68  Atl.  826,  holding  street  railway  company  liable  for 
injury  sustained  by  traveler  by  reason  of  defective  crossing,  though  company 
without  notice  of  defect  or  injury  and  by  charter  entitled  to  same  rights  as 
towns  in  such  actions. 

Cited  in  footnote  to  O'Hanlin  v.  Carter  Oil  Co.  66  L.R.A.  893,  which  holds 
person  maintaining  steam  pipe  beneath  highway  liable  for  injury  to  child  pre- 
cipitated into  opening  on  giving  away  of  earth  over  such  pipe  and  burned  by 
steam  escaping  from  break  in  pipe,  although  the  city  permitted  its  placing  in 
highway. 

16  L.  R.  A.  557,  HART  v.  COLE,  156  Mass.  475,  31  N.  E.  644. 
Inability   for   injury    to    trespassers    or   licensees. 

Cited  in  Coupe  v.  Platt,  172  Mass.  459,  70  Am.  St.  Rep.  293,  52  N.  E.  526, 
sustaining  recovery  against  owner  for  personal  injuries  to  visitor  of  tenant  call- 
ing on  latter's  invitation;  Blackstone  v.  Chelmsford  Foundry  Co.  170  Mass.  322, 
49  N.  E.  635,  holding  employee  of  owner,  injured  on  uncompleted  staircase  of 
house  which  contractor  has  not  turned  over,  mere  licensee;  Ganley  v.  Hall,  168 
Mass.  514,  47  N.  E.  416,  denying  right  of  recovery  to  mere  licensees  for  damages 
for  slipping  on  ice  formed  by  water  which  dripped  from  defective  gutters  of 
tenement;  Barman  v.  Spencer  (Ind.)  44  L.  R.  A.  818,  49  N.  E.  9,  holding  that 
guest  at  private  residence  has  right  of  action  against  owner,  where  he  fell  into 
unguarded  well  at  night  on  way  to  privy;  Wilcox  v.  Zane,  167  Mass.  306,  45  N.  E. 
923,  holding  owner  of  building  liable  for  injury  to  servant  of  tenant,  due  to  break- 
ing of  rotten  board  on  roof  used  in  common  by  tenants  as  drying  ground ;  Cum- 
berland Tel  eg.  &  Teleph.  Co.  v.  Martin,  25  Ky.  L.  Rep.  789,  63  L.  R.  A.  470, 
76  S.  W.  394,  holding  telephone  company  not  liable  for  death  of  pedestrian  killed 
by  lightning  conducted  under  store  porch  by  uninsulated  wire;  West  v.  Poor, 
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196  Mass.  185,  11  L.R.A.  (X.S.)  937,  124  Am.  St.  Rep.  541,  81  N.  E.  960,  holding 
milkman,  who  found  children  in  his  wagon  on  returning  from  making  delivery  at 
house  and  gave  them  ride,  not  liable  for  injury  of  one  of  them  caused  by  horse 
starting  up  while  he  was  trying  to  help  child  out;  Beaning  v.  South  Bend  Elec- 
tric Co.  45  Ind.  App.  276,  90  X.  E.  786,  holding  that  city  employee  engaged  in 
disentangling  city's  police  telephone  wires  from  telephone  company's  wires  has- 
implied  invitation  to  climb  company's  poles;  Xorris  v.  Hugh  Xawn  Contracting 
Co.  206  Mass.  61,  31  L.R.A.  (X.S.)  624,  91  X.  E.  886,  19  Ann.  Cas.  424,  holding 
that  owner  of  stone  quarry  is  not  liable  for  injury  to  newsboy  by  fall  of  derrick, 
where  boy  was  on  premises  at  invitation  of  foreman  to  sell  latter  paper;  Lunt. 
v.  Post  Printing  &  Pub.  Co.  48  Colo.  322,  30  L.R.A. (X.S.)  67,  110  Pac.  203,  21 
Ann.  Cas.  492,  holding  that  owner  of  property  upon  which  indications  of  fire 
are  present  does  not  by  turning  in  fire  alarm  extend  invitation  to  firemen  to- 
enter  premises  within  rule  regulating  owner's  liability  for  safe  conditions  of 
premises. 

Cited  in  footnotes  to  Baddeley  v.  Shea,  33  L.  R.  A.  747,  which  denies  liability 
for  injury  to  man  refusing  assistance  in  carrying  trunk,  by  breaking  of  platform 
in  apparently  good  condition;  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,. 
which  denies  recovery  to  student  falling  into  uncovered  vat  while  class  inspecting 
power  house  under  permission;  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds 
lessor  of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Sterger  v_ 
Van  Siclen,  16  L.  R.  A.  640,  which  holds  property  owner  not  required  to  have 
stairways  safe  as  to  person  on  premises  in  search  of  child ;  McGinley  v.  Alliance- 
Trust  Co.  56  L.  R.  A.  334,  which  holds  lessor  of  apartment  house  retaining  con- 
trol of  stairways  liable  for  injury  to  tenants  from  lack  of  repair  of  stair  railing; 
Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liability  of  owner  for  injury 
to  one  using  premises  for  purpose  not  authorized  by  invitation. 

Cited  in  notes  (23  L.R.A.  157)  on  landlord's  liability  as  to  condition  of  part, 
of  premises  not  controlled  by  tenant;  (9  Eng.  Rul.  Cas.  458)  on  implied  obliga- 
tion of  landlord  to  repair,  and  implied  warranty  of  fitness  of  premises  for  pur- 
poses for  which  they  are  let;  (19  Eng.  Rul.  Cas.  99,  100)  on  liability  to  licensee 
for  injury  by  defective  or  dangerous  premises. 

Distinguished  in  Parsons  v.  Manser,  119  Iowa,  93,  62  L.  R.  A.  135,  97  Am.. 
St.  Rep.  283,  93  X.  W.  86,  holding  owner  of  bees  liable  for  injuries  resulting  from- 
attack  upon  horses  standing  in  road. 

16  L.  R.  A.  558,  YOUNGER  v.  JUDAH,  111  Mo.  303,  33  Am.  St.  Rep.  527,  19' 

S.  W.  1109. 
Violation   of   civil    riivh  is   act. 

Cited  in  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  92,  19  L.  R.  A.  271,  21 
S.  W.  457,  holding  regulation  of  railroad  forbidding  negroes  to  ride  in  same- 
cars  with  whites  reasonable,  where  safe  and  commodious  cars  for  them  are  pro- 
vided; Morrison  v.  State,  116  Tenn.  550,  95  S.  W.  494,  sustaining  statute  requir- 
ing that  separate  seats  be  set  apart  in  street  cars  for  white  and  colored  persons; 
Hammer  v.  State,  173  Ind.  199,  24  L.R.A. (X.S.)  798,  89  X.  E.  850,  140  Am. 
St.  Rep.  248,  21  Ann.  Cas.  1034,  holding  no  constitutional  privileges  or  immunities 
are  denied  a  citizen  by  forbidding  him  to  wear  the  badge  of  a  secret  society  of 
which  he  is  not  a  member  nor  are  exclusive  privileges  unlawfully  conferred  by 
such  legislation. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water  is  sold  not  place  of  accommodation  and  amusement  within  civil 
rights  act. 


107  L.  R.  A.  CASES  AS  AUTHORITIES.  [16  L.R.A.  561 

Cited  in  notes  (1  L.R.A.(X.S.)  1185)  on  rights  of  holder  of  theater  ticket;  (1 
L.R.A.  (N.S.)  1189)  on  right  of  manager  to  impose  restrictions  upon  admission 
to  theater;  (110  Am.  St.  Rep.  535)  on  law  of  theaters  and  similar  shows. 

Distinguished  in  McLain  v.  St.  Louis  &  G.  R.  Co.  131  Mo.  App.  737,  111  S.  W. 
835,  where  no  regulation  of  company  appeared  in  proof. 

16  L.  R.  A.  561,  SOUTHARD  v.  CURLEY,  134  N.  Y.  148,  30  Am.  St.  Rep.  642, 

31  N.  E.  330. 
Reformation    of    contract. 

Cited  in  Weed  v.  Whitehead,  1  App.  Div.  195,  37  N.  Y.  Supp.  178;  Santa 
Clara  Female  Academy  v.  Delaware  Ins.  Co.  93  Wis.  67,  66  N.  W.  1140;  Koen 
v.  Kerns,  47  W.  Va.  580,  35  S.  E.  902 ;  Johnstown  Min.  Co.  v.  Butte  &  B.  Consol. 
Min.  Co.  60  App.  Div.  347,  70  X.  Y.  Supp.  257;  Simpkins  v.  Taylor,  81  Hun,  468, 
31  N.  Y.  Supp.  169;  Christopher  &  T.  Street  R.  Co.  v.  Twenty-third  Street  R. 
Co.  149  N.  Y.  58,  43  N.  E.  538,  Affirming  78  Hun,  467,  29  N.  Y.  Supp.  233; 
Dougherty  v.  Lion  F.  Ins.  Co.  41  Misc.  287,  84  N.  Y.  Supp.  10;  McGuigan  v. 
Gaines,  71  Ark.  617,  77  S.  W.  52, —  declaring  evidence  required  to  reform  written, 
contract  on  ground  of  mistake  must  be  of  "most  substantial  and  convincing 
character;"  Kelley  v.  Root,  74  App.  Div.  505,  77  N.  Y.  Supp.  431  (dissenting 
opinion),  majority  holding  right  to  have  contract  of  sale  of  stock  reformed  not 
shown,  although  it  does  not  embody  entire  contract;  Jamaica  Sav.  Bank  v. 
Taylor,  72  App.  Div.  568,  76  N.  Y.  Supp.  790,  holding  that  right  to  reform  land 
contract  for  mutual  mistake  in  description  does  not  require  more  than  satisfac- 
tory preponderance  of  evidence;  Burt  v.  Quackenbush,  72  App.  Div.  549,  75  N.  Y. 
Supp.  1031,  refusing  to  reform  condition  of  agreement  to  procure  "building  loan 
or  other  loan,"  where  evidence  does  not  disclose  mutual  mistake;  Darmour  v. 
Chapman,  2  App.  Div.  115,  37  N.  Y.  Supp.  674,  permitting  reformation  for  mutual 
mistake  of  bond  which  should  have  contained  certain  condition  as  provided  by 
declaration  of  trust;  Webb  v.  Morrison,  92  Hun,  605,  37  N.  Y.  Supp.  449,  re- 
forming and  enforcing  contract  for  purchase  of  land;  Cortland  Howe  Ventilating 
Stove  Co.  v.  Howe,  92  Hun,  117,  36  N.  Y.  Supp.  701,  reforming  contract  where 
evidence  disclosed  fact  that  instrument  did  not  contain  actual  agreement;  Stern 
v.  Ladew,  47  App.  Div.  340,  62  N.  Y.  Supp.  267,  holding  that  mutual  mistake  as 
to  price  of  hides  in  contract  must  be  established  by  party  asserting  it;  Greene 
v.  Smith,  13  App.  Div.  465,  43  N.  Y.  Supp.  610,  refusing  to  reform  contract  in- 
serting important  provisions,  on  contradictory  evidence  of  parties  to  it,  when  it 
has  existed  twenty  years  unchallenged ;  Doane  v.  Dunham,  64  Neb.  136,  89  N.  W. 
640,  holding  parol  evidence  of  resulting  trust,  upon  conveyance  of  land  by  husband 
to  wife,  must  be  clear  and  convincing;  Duke  v.  Stuart,  45  Misc.  125,  91  N.  Y. 
Supp.  885,  holding  burden  of  proof  on  plaintiff  to  establish  mistake  in  written 
instrument  which  he  seeks  to  reform;  proof  must  be  clear,  positive  and  convinc- 
ing; mere  preponderance  of  testimony  insufficient;  House  v.  Wechsler,  104  App. 
Div.  132,  93  N.  Y.  Supp.  593  (dissenting  opinion),  on  proof  of  mistake  in  written 
contract. 

Cited  in  notes  (28  L.R.A. (N.S.)  917)  on  relief  from  mistake  of  law  as  to  effect 
of  instrument;    (65  Am.  St.  Rep.  494)  on  reformation  of  contracts. 
Evidence  required  to   establish   uiit    causa  mortlt*. 

Cited  in  Reynolds  v.  Reynolds,  20  Misc.  257,  45  N.  Y.  Supp.  338,  which  holds 
gift  causa  mortis  may  be  established  by  fair  preponderance  of  evidence;  Gibbs  v. 
Carnahan,  4  Misc.  567,  25  N.  Y.  Supp.  786,  holding  that  gift  causa  mortis  does 
not  require  to  be  proved  by  "clearest,  strongest,  and  most  unequivocal  evidence;" 
Cook  v.  Dowling,  6  Misc.  273,  26  N.  Y.  Supp.  764,  which  holds  burden  of  proof 
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to  establish  right  of  possession  of  bonds  is  on  executor  of  decedent,  where  it  is 
claimed  they  had  been  given  to  the  one  in  possession  of  them. 
Clear  and.  convincing  proof. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Hogue,  105  Va.  363,  54  S.  E.  8,  holding 
clear  and  satisfactory  proof  in  cases  involving  fraud  or  false  swearing  is  pre- 
ponderance of  evidence  sufficient  to  overcome  presumption  of  innocence  of  moral 
turpitude  or  crime;  Baird  v.  Erie  R.  Co.  72  Misc.  164,  129  N.  Y.  Supp.  329, 
holding  that  evidence  must  be  clear,  and  convincing  in  order  to  establish  case  for 
reformation  of  contract;  Liberty  v.  Haines,  103  Me.  191,  68  Atl.  738,  holding  to 
establish  ante  mortem  contract  that  results  in  post  mortem  disposition  of  estate 
proof  must  be  clear,  convincing  and  satisfactory. 

Cited  in  note  (31  Am.  St.  Rep.  180)  on  evidence  converting  absolute  deed  into 
mortgage. 

16  L.  R.  A.  564,  GAY  v.  BRTERFIELD  COAL  &  I.  CO.  94  Ala.  303,  33  Am.  St. 

Rep.  122,  11  So.  353. 
Right  of  \vidotv  under  forecloswre. 

Cited  in  McGough  v.  Sweetser,  97  Ala.  364,  19  L.  R.  A.  471,  12  So.  162,  hold- 
ing that  widow  who  has  not  been  made  party  to  foreclosure  proceedings  has  same 
rights  as  she  would  have  had  before  proceedings  begun. 
Actions   pending    in   courts   of   concurrent   jurisdiction. 

Cited  in  Rodgers  v.  Pitt.  96  Fed.  677,  holding  that  state  and  Federal  courts 
do  not  belong  to  same  system,  in  so  far  as  jurisdiction  is  concurrent;  Craig  v. 
Hoge,  95  Va.  280,  28  S.  E.  317,  and  Troy  Fertilizer  Co.  v.  Prestwood,  116  Ala. 
123,  22  So.  262,  holding  that  court  will  not  attempt  to  interfere  with  proceedings 
first  instituted  in  another  court  of  concurrent  jurisdiction;  Southern  Granite 
Co.  v.  Wadsworth,  115  Ala.  575,  22  So.  157,  refusing  to  entertain  jurisdiction  of 
action  against  receiver  appointed  by  Federal  court;  Gardner  v.  Caldwell,  16  Mont. 
233,  40  Pac.  590,  holding  that  judgment  creditor  has  no  right  to  levy  execution 
on  property  of  debtor  in  custody  of  receiver  in  another  judicial  district;  Tur- 
rentine  v.  Blackwood,  125  Ala.  441,  82  Am.  St.  Rep.  254,  28  So.  95,  holding  that 
•state  court  will  not  interfere  with  bankrupt's  property  when  Federal  court  has 
acquired  jurisdiction;  Gay  v.  Brierfield  Coal  &  I.  Co.  106  Ala.  620,  17  So.  618, 
holding  that  creditors  can  reach  all  of  debtor's  property  in  hands  of  alleged 
fraudulent  purchasers,  when  latter  shall  have  ceased  to  hold  it  under  claim  bond 
executed  in  another  court;  Williams  v.  Dismukes,  106  Ala.  409,  17  So.  620, 
holding  that  property  in  custody  of  law  under  process  of  one  court  cannot  be 
seized  under  process  of  another  court  of  co-ordinate  jurisdiction;  George  v. 
Central  R.  &  Bkg.  Co.  101  Ala.  623,  14  So.  752,  holding  that  court  of  equity  has 
jurisdiction  to  enjoin  use  of  stock  of  one  railroad  by  another,  though  that  rail- 
road is  in  hands  of  receiver  appointed  by  another  court;  Rodgers  v.  Pitt,  96  Fed. 
670,  upholding  jurisdiction  of  Federal  court  where  state  court  had  not  exclusive 
possession  of  property,  and  no  process  against  property  haa  been  issued,  or  re- 
ceiver appointed,  or  injunction  granted;  Gray  v.  South  &  North  Ala.  R.  Co.  151 
Ala.  224,  11  L.R.A.(N.S.)  584,  43  So.  859,  holding  when  jurisdiction  of  county 
chancery  court  has  once  attached,  its  jurisdiction  will  not  be  disturbed  by  that 
of  another  court  of  equal  powers;  Brooke  v.  Ketler,  166  Ala.  82,  51  So.  940,  to 
the  point  that  state  court  had  power  to  hear  question  of  validity  of  bonds  held 
by  receiver  appointed  by  Federal  court,  but  would  so  mould  decree  as  not  to  in- 
terfere with  property  lawfully  in  receiver's  hands;  Gillen  v.  Illinois  C.  R.  Co. 
137  Ky.  383,  125  S.  W.  1047,  holding  that  answering  to  merits  is  waiver  of  ob- 
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jection  that  land  injured  was  not  located  in  county  in  which  action  for  injury 
to  it  was  brought. 

Cited  in  notes  (73  Am.  St.  Rep.  356)  on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements;  (74  Am.  St.  Rep.  286,  293,  296)  on 
action  without  leave  of  court  against  receiver  or  person  for  whom  he  is  ap- 
pointed. 

Distinguished  in  Leigh  v.  Green,  62  Neb.  354,  89  Am.  St.  Rep.  751,  86  N.  W. 
1093,  holding  that  tax  lien  foreclosure  may  be  prosecuted  to  sale  of  land,  not- 
withstanding pending  action  in  Federal  court  wherein  lands  have  been  levied  upon 
under  attachment:  Parsons  v.  Snider,  42  W.  Va.  520,  26  S.  E.  285,  holding  that 
giving  notice  by  trustee  of  sale  of  property  in  trust  deed  does  not  prevent  court's 
taking  possession,  to  administer  for  benefit  of  lienors. 

Limited  in  Davis  Coal  &  Coke  Co.  v.  Hess,  30  Pa.  Super.  Ct.  196,  holding  under 
Federal   statute   state  court  may  establish   debt  against  receivership,   where  re- 
ceiver was  appointed  by  federal  court,  but  its  process  cannot  be  used  to  wrest 
property  from  receiver  and  gain  preference. 
Judgment  on  appeal. 

Cited  in  Ft.  Payne   Furnace  Co.  v.  Ft.  Payne  Coal  &  I.  Co.  96  Ala.  476,  38 
Am.  St.  Rep.  109,  11  So.  439.  refusing  to  dismiss  bill  when  it  is  not  clear  whether 
facts  authorize  amendment  of  bill  to  give  it  equity. 
Creditors'  actions. 

Cited  in  Alabama  Iron  &  Steel  Co.  v.  McKeever,  112  Ala.  143,  20  So.  84,  hold- 
ing that  simple  contract  creditor  may  file  bill  to  reach  assets  of  insolvent  debtor 
fraudulently  conveyed,  or  in  respect  to  which  suit  has  been  brought  to  hinder 
and  delay  creditors;  First  Nat.  Bank  v.  Pullen,  129  Ala.  642,  29  So.  685,  hold- 
ing that  stranger  to  collusive  judgment  may  attack  it  collaterally  when  it  im- 
perils his  rights  in  subject-matter. 
Power  of  receiver  to  create  liens. 

Cited  in  note  (16  L.  R.  A.  603)  on  power  to  permit  receiver  of  private  cor- 
porations to  create  lien  on  its  property. 

16  L.  R.  A.  576,  CROCKER  v.  SMITH,  94  Ala.  295,  10  So.  258. 
"When  instrument  will  or  deed. 

Cited  in  Abney  v.  Moore,  106  Ala.  134,  18  So.  60,  holding  instrument  in  form 
of  deed,  not  witnessed,  delivered  to  children  named  as  grantees  and  stating  title  to 
vest  on  them  at  death,  deed,  not  will;  Murray  v.  Cazier,  23  Ind.  App.  603,  53  N.  E. 
476,  holding  attempted  disposition  of  rents  in  lease  after  husband's  death  testa- 
mentary, requiring  statutory  formalities;  Moore  v.  Campbell,  102  Ala.  452,  14 
So.  780,  holding  parol  trust  cannot  take  effect  as  testamentary  bequest  or  devise; 
Kelly  v.  Richardson,  100  Ala.  595,  13  So.  785,  holding  instrument  making,  gift 
of  real  estate,  but  retaining  use  during  life,  void  as  deed,  but  operative  as 
codicil  if  formally  executed;  Tuttle  v.  Raish,  116  Iowa,  335,  90  N.  W.  66,  con- 
struing instrument  in  form  of  deed  to  be  attempt  at  testamentary  disposition  of 
property;  Griswold  v.  Griswold,  148  Ala.  242,  121  Am.  St.  Rep.  64,  42  So.  554, 
holding  instrument  purporting  to  be  deed  on  its  face  will  be  treated  as  such  in 
absence  of  proof  of  contrary  intention,  provided  it  has  been  delivered;  McLain  v. 
Garrison,  39  Tex.  Civ.  App.  442,  89  S.  W.  284,  construing  as  a  deed  an  instrument 
in  form  a  deed  which  contained  clause  "to  have  and  to  hold  after  my  death;" 
Heaston  v.  Krieg,  167  Ind.  116,  119  Am.  St.  Rep.  475,  77  N.  E.  805,  holding  in- 
terpretation which  would  nullify  instrument  duly  witnessed  according  to  law 
of  wills  not  to  be  adopted  if  reasonably  avoidable. 

Cited  in  footnote  to  Ferris  v.  Neville,  54  L.  B.  A.  464,  which  holds  sufficient* 
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paper  executed  as  will,  stating  that  it  is  good  to  specified  person  for  specified 
amount  from  writer's  estate. 

Cited  in  note  (89  Am.  St.  Rep.  496)  on  what  constitutes  a  testamentary  writ- 
ing. 

Distinguished  in  Strickland  v.  Griswold,  149  Ala.  329,  43  So.  105,  holding 
paper  in  form  a  deed,  indicating  no  intention  it  should  be  will  delivered  to  third 
person  for  grantee  is  deed;  Clay  v.  Layton,  134  Mich.  342,  96  X.  W.  458,  holding 
instrument  plainly  a  deed  conveying  present  interest  cannot  be  contradicted  as 
means  of  establishing  it  as  will. 

16  L.  R.  A.  578,  COM.  v.  GRAHAM,  157  Mass.  73,  34  Am.  St.  Rep.  255,  31  X.  E. 

706. 
Validity    of    extraterritorial    marriage. 

Cited  in  Tyler  v.  Tyler,  170  Mass.  151,  48  N.  E.  1075,  holding  marriage  by 
divorced  people  outside  of  state,  to  evade  its  laws,  void  under  statute;  Jackson 
v.  Jackson,  82  Md.  30,  34  L.  R.  A.  775,  33  Atl.  317,  sustaining  common-law 
marriage,  valid  when  consummated;  State  ex  rel.  Wilkinson  v.  Bellinger,  126 
N.  C.  465,  35  S.  E.  819,  holding  that  marriage  of  female  after  reaching  marriage- 
able age  emancipates  her  from  parental  control;  Sturgis  v.  Sturgis,  51  Or.  16, 
15  L.R.A.(N.S.)  1037,  131  Am.  St.  Rep.  724,  93  Pac.  696,  holding  extraterritorial 
marriage  valid  though  parties  leave  state  to  avoid  its  marriage  laws;  Dudley 
v.  Dudley,  151  Iowa,  145,  32  L.R.A.(N.S.)  1172,  130  N.  W.  785,  holding  that 
marriage  of  divorced  person  in  state  where  such  marriage  is  valid,  is  valid  in 
state  where  divorce  was  granted  although  decree  prohibited  his  remarriage;  Earle 
v.  Earle,  141  App.  Div.  614,  126  X.  Y.  Supp.  317,  to  the  point  that  lex  loci  con- 
tractus  governs  as  to  validity  of  marriage  unless  marriage  be  odious  by  common 
consent  of  nations. 

Cited  in  footnotes  to  Jackson  v.  Jackson,  34  L.  R.  A.  773,  which  sustains  mar- 
riage, valid  in  state  where  contracted;  State  ex  rel.  Scott  v.  Lowell,  46  L.  R.  A. 
440,  which  denies  father's  right  to  prevent  girl,  marrying  under  statutory  age, 
from  living  with  her  husband  if  she  so  elects;  Xorman  v.  Xorman,  42  L.  R.  A. 
343,  which  holds  marriage  on  high  seas  by  parties  leaving  land  to  evade  laws  of 
residence  invalid;  Re  Stull,  39  L.  R.  A.  539,  which  holds  invalid,  marriage  be- 
tween man  and  paramour  in  other  state  to  avoid  laws  of  domicil. 

Cited  in  notes  (57  L.R.A.  172)  on  conflict  of  laws  as  to  validity  of  marriage; 
(5  Eng.  Rul.  Cas.  829)  on  law  governing  validity  of  marriage;  (60  Am.  St. 
Hep.  944)  on  validity  of  foreign  marriage  in  violation  of  laws  of  place  where 
parties  reside;  (124  Am.  St.  Rep.  106)  on  common  law  marriages;  (79  Am.  St. 
Hep.  365,  367)  on  what  marriages  are  void;  (67  L.R.A.  48)  on  how  case  deter- 
mined when  proper  foreign  law  not  proved;  (5  Eng.  Rul.  Cas.  867)  on  law  govern- 
ing validity  of  contracts. 
n  i:_  h  i-  and  liabilities  of  Infants. 

Cited  in  Peck  v.  Cain,  27  Tex.  Civ.  App.  40,  63  S.  W.  177,  holding  infant  leas- 
ing premises  for  term  of  years  not  liable  for  rent  after  abandonment;  Cochran 
v.  Cochran,  196  X.  Y.  89,  24  L.R.A.  iX.S.)  163,  89  X.  E.  470,  17  Ann.  Cas.  782, 
holding  right  of  infant  husband  to  his  wages  as  against  father  necessarily  results 
from  husband's  duty  of  support. 

Cited  in  notes  (24  L.R.A.  (X.S.)  160)  on  marriage  of  infant  as  working 
emancipation;  (113  Am.  St.  Rep.  119)  on  emancipation  of  infants. 
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16  L.  R.  A.  581,  FOND  DU  LAC  WATER  CO.  v.  FOND  DU  LAC,  82  Wis.  322, 

52  N.  W.  439. 
Assessment    of    property    of    quasi-public    corporation. 

Cited  in  State  ex  rel.  Milwaukee  Street  R..  Co.  v.  Anderson,  90  Wis.  563,  63 
N.  W.  746,  holding  that  franchise  of  street  railway  and  property  necessary  for 
its  use  and  enjoyment  are  to  be  assessed  as  an  entirety;  Detroit  Citizens'  Street 
R.  Co.  v.  Detroit,  125  Mich.  692,  84  Am.  St.  Rep.  589,  85  N.  W.  96,  upholding 
assessment  of  tangible  property  of  street  railway  as  enhanced  by  its  franchise; 
Monroe  Waterworks  Co.  v.  Monroe,  110  Wis.  19,  85  N.  W.  685,  holding  that  con- 
tract between  city  and  water  company  to  pay  part  of  taxes  against  company  as 
rental  cannot  be  enforced  where  this  part  cannot  be  separated  from  whole; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  514,  28  L.  R.  A.  254,  62  N.  W. 
417,  holding  provision  of  city  charter  relating  to  taxation  does  not  authorize 
assessment  for  local  improvement  on  tracks  and  right  of  way  of  railroad;  State 
ex  rel.  Ashland  Water  Co.  v.  Wharton,  115  Wis.  461,  91  N.  W.  976,  holding 
assessment  of  entire  property  of  water  company  valid,  although  classed  as  real 
estate;  Merrill  R.  &  Lighting  Co.  y.  Merrill,  119  Wis.  256,  96  N.  W.  686,  holding 
land  leased,  "owned''  within  meaning  of  statute  relating  to  taxation  of  street 
railways;  Southwestern  Teleg.  &  Teleph.  Co.  v.  San  Antonio,  32  Tex.  Civ.  App. 
103,  73  S.  W.  859,  holding  corporate  franchises  taxable  under  statute  requiring 
all  property  in  state  not  exempt  to  be  taxed;  Washburn  v.  Washburn  Water- 
works Co.  120  Wis.  585,  98  N.  W.  539,  holding  lands,  water  mains,  franchises 
and  other  property  of  water  company  in  use  and  for  use  in  performing  duties 
upon  it  are  personal  property  for  purposes  of  taxation;  Chicago  &  N.  W.  R.  Co. 
v.  State,  128  Wis.  619,  108  N.  W.  557,  holding  evidence  of  valuation  of  corpo- 
rate or  other  business  property  in  use  as  it  is  seen  necessarily  implies  valuation 
of  intangible  elements. 

Cited  in  footnote  to  Paris  v.  Norway  Water  Co.  21  L.  R.  A.  525,  which  holds 
water  mains,  pipes,  etc.,  taxable  where  located. 

Cited  in  notes  (60  L.  R.  A.  851)  on  taxation  of  municipal  waterworks;  (17 
L.  R.  A.  93)  on  what  property  is  part  of  corporate  franchise  for  purposes  of 
taxation;  (57  L.  R.  A.  38,  46)  on  taxation  of  corporate  franchise  in  United 
States;  (60  L.  R.  A.  333)  on  constitutional  equality  in  United  States  in  rela- 
tion to  corporate  franchise;  (131  Am.  St.  Rep.  873)  on  taxation  of  franchises. 
Liens  on  property  of  auasi-public  corporation. 

Cited  in  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  45, 
holding  plant  for  water  supply  of  city  an  entirety,  and  lien  cannot  be  maintained 
on  piping  alone,  but  attaches  to  entire  plant;  Chapman  Valve  MIfg.  Co.  v. 
Oconto  Water  Co.  89  Wis.  273,  46  Am.  St.  Rep.  830,  60  N.  W.  1004,  refusing 
mechanic's  lien  on  either  portion  or  entire  plant  of  public  water  supply  com- 
pany; Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  &  Light  Co.  110 
Wis.  643,  84  Am.  St.  Rep.  948,  86  N.  W.  592,  holding  lien  may  be  enforced  against 
such  property  of  railway  as  not  necessary  to  use  as  railway;  National  Foundry 
&  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  56,  holding  that  franchise  of  water 
supply  company,  being  inseparable  from  its  plant,  may  be  sold  to  enforce  me- 
chanic's lien;  National  Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply 
Co.  51  C.  C.  A.  473,  113  Fed.  801,  holding  lien  laws  of  state  have  no  application 
to  city  water  supply  companies. 

Distinguished  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
568,  63  N.  W.  746,  holding  that  assessment  of  power  houses  and  lots  separately 
from  franchises  of  company  rendered  tax  void. 
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Review    of    assessment. 

Cited  in  Brown  v.  Oneida  County,  103  Wis.  158,  79  X.  W.  216,  declaring  tax 
illegal  when  board  of  review,  without  evidence,  arbitrarily  raised  assessor's  valua- 
tion; State  ex  rel.  John  R.  Davis  Lumber  Co.  v.  Sackett,  117  Wis.  585,  94  X.  W. 
314,  holding  change  in  assessor's  valuation  of  logs,  by  board  of  review,  without 
sufficient  evidence,  invalid. 
Appurtenant  rights  as  property. 

Cited  in  Waterbury  v.  Rigney,  79  Conn.  65;  63  Atl.  775,  holding  right  to  take 
water  from  pond  will  not  pass  as  appurtenance  unless  necessary  to  enjoyment 
of  land  granted. 

Cited  in  note   (81  Am.  St.  Rep.  764)   on  appurtenances. 

16  L.  R.  A.  586,  Ex  parte  BACOT,  36  S.  C.  125,  15  S.  E.  204. 
Right    of    condemnation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  13,  56  L.  R.  A.  245, 
88  Am.  St.  Rep.  918,  87  N.  W.  849,  sustaining  right  to  condemn  land  for  spur 
of  railway  for  use  of  single  industry;  Leitzsey  v.  Columbia  Water  Power  Co. 
47  S.  C.  479,  34  L.  R.  A.  220,  25  S.  E.  744,  holding  that  statute  directing  im- 
provement of  canal  and  construction  of  dam  to  raise  water  included  right  to  con- 
demn land  necessary  for  those  purposes ;  Boyd  \.  Winnsboro  Grahite  Co.  06  S.  C. 
439,  45  S.  E.  10,  holding  charter  of  private  corporation  amended  by  later  Consti- 
tution and  statute,  so  as  to  take  away  right  to  acquire  property  by  condem- 
nation; Westport  Stone  Co.  v.  Thomas,  175  Ind.  324,  35  L.R.A.  (N.S.)  651,  94 
X.  E.  406,  holding  lateral  railroad  to  stone  quarry,  which,  under  statute,  is  sub- 
ject to  governmental  control  and  open  to  anyone  desiring  to  use  it,  is  a  public 
use,  although  number  requiring  its  use  be  small. 

Cited  in  footnote  to  Re  Rhode  Island  Suburban  R.  Co.  52  L.  R.  A.  879,  winch 
denies  power  to  condemn  land  for  power  house  and  coal  pockets  in  city  5  miles 
from  street  railway  lines. 

Cited  in  notes    (102  Am.  St.  Rep.  825)    on  uses  for  which  power  of  eminent 
domain  cannot  be  exercised;    (88  Am.  St.  Rep.  931)    on  existence  of  public  use 
as  question  for  courts;    (35  L.R.A. (N.S.)    648)    on  constitutionality   of   statute 
conferring  eminent  domain  or  other  than  railroad  for  spur  or  lateral  track. 
Subject    of   act    expressed    iu    title. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  408,  38  S.  E.  11  (circuit  court  decree,  af- 
firmed on  appeal),  prescribing  powers  to  be  exercised  by  municipal  corporations, 
which  was  entitled  "an  act  relating  to  the  powers  of  certain  corporations;" 
Riley  v.  Charleston  Union  Station  Co.  71  S.  C.  488,  110  Am.  St.  Rep.  5"9,  51  S. 
E.  485,  holding  when  creation  of  corporation  is  subject  of  legislative  act,  powers 
to  be  given  corporation  is  necessarily  included. 

Cited  in  notes  (55  L.  R.  A.  839)  on  power  of  legislature  to  enact  a  Code  or 
compilation  of  laws,  or  amend  many  or  undesignated  sections  thereof  by  single 
statute;  (64  Am.  St.  Rep.  75,  86)  on  sufficiency  of  title  of  statute;  (79  Am.  St. 
Rep.  468)  as  to  when  title  of  statute  embraces  only  one  subject  and  what  may 
be  included  thereunder. 
Supervisory  control  over  inferior  tribunal. 

Cited  in  note  (51  L.  R.  A.  66)  on  superintending  control  and  supervisory  juris- 
diction of  superior  over  inferior  or  subordinate  tribunal. 

16  L.  R.  A.  591,  STANWOOD  v.  MALDEN,  157  Mass.  17,  31  N.  E.  702. 
Damages  for  diminishing  value  of  land. 

Cited  in  Rand  v.  Boston,  164  Mass.  356,  41  N.  E.  484,  denying  right  of  recovery 
for  lessening  value  of  land  by  obstruction  of  light,  air,  etc.,  by  building  embank- 
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ment  on  land  on  opposite  side  of  street;  Cram  v.  Laconia,  71  N.  H.  48,  57  L.R.A. 
286,  51  Atl.  635;  Dantzer  v.  Indianapolis  Union  R.  Co.  141  Ind.  614,  34  L.R.A.  772, 
5'0  Am.  St.  Rep.  343,  39  N.  E.  223 ;  Newton  v.  New  York,  N.  H.  &  H.  R.  Co.  72  Conn. 
428,  44  Atl.  813;  Re  Melon  Street  (Pa.)  38  L.  R.  A.  278,  38  Atl.  482,  Reversing  1  Pa. 
Supor.  Ct.  79, — holding  abutting  owner  on  street  discontinued  at  another  point 
not  damaged  where  he  has  free  access  to  lot;  Buhl  v.  Fort  Street  Union  Depot  Co. 
98  Mich.  604,  23  L.  R.  A.  395,  57  N.  W.  829,  holding  that  inconvenience  of  abut- 
ting owner  on  street,  another  portion  of  which  is  discontinued,  being  common  with 
all  other  abutters,  is  damnum  absque  injuria;  Sawyer  v.  Com.  182  Mass.  247,  59 
L.  R.  A.  727,  65  N.  E.  52,  holding  business  not  property  within  statute  providing 
for  jury  trial  to  determine  damage  in  case  of  injury  to  property  by  exercise  of 
right  of  eminent  domain;  Taft  v.  Com.  158  Mass.  548,  35  N.  E.  1046,  discussing 
measure  of  damages  for  diminution  in  value  of  land  because  of  sewer  under  public 
way;  Wellington  v.  Boston  &  M.  R.  Co.  158  Mass.  189,  33  N.  E.  393,  denying  dam- 
ages for  narrowing  private  way,  to  owners  not  on  way  or  having  easement  in  it; 
Emerson  v.  Somerville,  166  Mass.  117,  44  N.  E.  110,  holding  owner  of  buildings 
erected  on  land  of  another,  without  right  to  purchase  it,  not  entitled  to  damages 
for  taking  of  such  land  for  park  after  notice  to  remove  buildings;  Natick  Gas- 
light Co.  v.  Natick,  175  Mass.  250,  56  N.  E.  292,  holding  town  liable  to  abutting 
owner  only  for  diminution  in  value  of  his  land  because  of  discontinuance  of  way, 
due  to  right  to  keep  its  main  pipe  in  street;  Sears  v.  Street  Comrs.  180  Mass. 
282,  62  L.  R.  A.  149,  62  N.  E.  397,  holding  failure  to  provide  for  loss  of  value  by 
diversion  of  travel  due  to  public  improvement,  no  objection  to  constitutionality  of 
act  providing  for  it;  Robinson  v.  Brown,  182  Mass.  268,  65  N.  E.  377,  holding  action 
not  maintainable  by  abutting  owner  for  damages  for  obstructions  to  way  not  op- 
posite his  premises;  Putnam  v.  Boston  &  P.  R.  Co.  182  Mass.  354,  65  N".  E.  790, 
upholding  right  of  abutter  to  recover  damages  for  temporary  cutting  off  of  access 
to  streets  of  city  by  obstruction  not  in  front  of  his  property ;  Sheehan  v.  Fall 
River,  187  Mass.  359,  73  N.  E.  544,  on  right  of  recovery  for  injury  to  interest  in 
real  estate  other  than  fee;  Scrutchfield  v.  Choctaw,  O.  &  W.  R.  Co.  18  Okla.  315, 
9  L.  R.  A.  (N.S.)  500,  88  Pac.  1048,  holding  land  owner  cannot  recover  damages 
for  construction  of  railroad  in  street  where  his  only  grievance  consists  in  not 
having  free  access  to  his  premises  on  one  particular  street  in  one  direction; 
Highbarger  v.  Milford,  71  Kan.  344,  80  Pac.  633  (dissenting  opinion),  on  absence 
of  right  of  landowner  to  damages  for  vacation  of  highway  when  he  has  other 
means  of  access  to  public  way;  Ponischill  v.  Hoquiam  Sash  &  Door  Co.  41  Wash. 
309,  83  Pac.  316,  holding  lot  owners  not  entitled  to  damages  for  vacation  of 
street  where  they  have  other  means  of  ingress  and  egress;  Newark  v.  Hatt,  77 
N.  J.  L.  53,  71  Atl.  330,  holding  only  damages  to  land  caused  by  vacation  of 
street  covered  by  statute  are  direct  damages  arising  when  owner's  access  is  com- 
pletely cut  off;  Re  Ruscomb  Street,  31  Pa.  Co.  Ct.  66,  14  Pa.  Dist.  R.  186,  hold- 
ing properties  not  situated  in  block  where  vacation  of  street  takes  place,  not 
entitled  to  damages;  Muhlker  v.  New  York  &  H.  R.  Co.  197  U.  S.  573,  49  L.  ed. 
879,  25  Sup.  Ct.  Rep.  522  (dissenting  opinion),  on  distinction  between  com- 
mercial advantage  of  expectation  street  will  remain  open  and  right  in  rem 
that  it  shall  remain  so;  Albes  v.  Southern  R.  Co.  164  Ala.  363,  51  So.  327,  to 
the  point  that  abutter  is  entitled  to  compensation  for  closing  of  street  if  access 
to  premises  from  public  street  are  seriously  interfered  with;  Newark  v.  Hatt, 
79  N.  J.  L.  551,  30  L.R.A.(N.S.)  641,  77  Atl.  47,  holding  that  where  part  of 
street  between  two  adjacent  cross  streets  is  vacated,  all  land  between  cross 
streets  bounding  on  partly  vacated  streets  suffer  special  injury  for  which  dam- 
ages may  be  recovered;  Home  for  Aged  Women  v.  Com.  202  Mass.  433,  24  L.R.A. 
(N.S.)  85,  89  N.  E.  124,  on  greater  liberality  of  English  as  compared  with 
L.R.A.  Au.  Vol.  III.— 8. 


16  L.R.A.  591]  L.  R.  A.  CASES  AS  AUTHORITIES.  114 

Massachusetts   law   in   awarding   damages   for   interference   with   advantages   in 
use  of  private  property. 

Cited  in  notes  (26  L.  R.  A.  664)  on  effect  of  abandonment  of  highway;  (109 
Am.  St.  Rep.  913)  on  what  constitutes  "damage"  to  property  within  provision 
that  property  shall  not  be  taken  or  damaged  for  public  use  without  compen- 
sation. 

Criticized  in  Lincoln  v.  Com.  164  Mass.  375,  41  N.  E.  489,  sustaining  damages  to 
land  by  taking  adjoining  land  for  construction  of  sewer. 
Assessments    for    improvements. 

Cited  in  Lincoln  v.  Street  Comrs.  176  Mass.  213,  57  X.  E.  356,  holding  evidence 
inadmissible  that  other  estates,  not  assessed,  were  benefited,  if  those  benefits  were 
common  to  all  and  not  special. 
Right   of   way   by   prescription. 

Cited  in  Hamlen  v.  Keith,  171  Mass.  81,  50  N.  E.  462,  refusing  to  enjoin  exten- 
sion of  front  of  building  on  ground  of  public  right  of  way  by  prescription  or  dedica- 
tion. 

16  L.  R.  A.  593,  SKOTTOWE  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  22  Or. 

430,  30  Pac.  222. 
Duty    to    provide    safe    ways,    stations,    and    platforms. 

Cited  in  Haselton  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  71  N.  H.  591,  53  Atl. 
1016,  holding  street  railway  must  maintain  platform  which  it  uses  for  passengers 
in  reasonably  safe  condition,  although  it  may  be  within  limits  of  highway;  Union 
P.  R.  Co.  v.  Evans,  52  Neb.  54,  71  N.  W.  1062,  holding  railway  must  keep  approach 
to  platform  reasonably  safe  for  passengers;  Georgia  Southern  &  F.  R.  Co.  v.  Cart- 
ledge,  116  Ga.  166,  59  L.  R.  A.  120,  footnote  p.  118,  42  S.  E.  405,  holding  evidence 
inadmissible  that  after  injury  railway  moved  further  from  track,  post  used  for  let- 
ter-pouch grab;  Alabama  G.  S.  R.  Co.  v.  Godfrey,  156  Ala.  215,  130  Am.  St. 
Rep.  76,  47  So.  185,  on  liability  of  railroad  company  for  injury  to  person  coming 
on  its  premises  by  invitation,  also  citing  annotation  on  this  point;  Diamond 
Rubber  Co.  v.  Harryman,  41  Colo.  419,  15  L.R.A.(N.S.)  779,  92  Pac.  922,  on 
admissibility  of  evidence  that  obstruction  in  sidewalk  was  under  control  of  de- 
fendant where  issue  is  as  to  whether  defendant  placed  obstruction  there. 

Cited  in  footnotes  to  Hunter  v.  Weston,  17  L.  R.  A.  633,  which  holds  alley  exist- 
ing only  on  city  plat  not  within  ordinance  prohibiting  uncovered  excavaton  near 
alley;  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  607,  which  denies  negligence  of 
carrier  in  constructing  door  in  such  a  way  as  not  to  prevent  stranger's  rude  act  in 
pushing  it  against  person  while  hurrying  to  train;  Cotant  v.  Boone  Suburban 
R.  Co.  69  L.R.A.  982,  which  holds  railroad  company  inviting  passengers  to  use 
stile  over  wire  fence  in  leaving  grounds  bound  to  use  at  least  ordinary  care  to 
see  that  it  is  fit  for  the  purpose  intended. 

Cited  in  notes  (24  L.  R.  A.  521)  as  to  when  person  who  has  started  for  train 
becomes  passenger;  (23  L.R.A. (N.S.)  633)  on  right  of  passenger  using  approach 
to  station  provided  by  carrier;  (33  L.R.A. (N.S.)  865,  867)  on  degree  of  care 
toward  passenger  at  station;  (32  L.R.A. (N.S.)  .1142)  on  admissibility  of  evi- 
dence of  condition  before  and  after  accident  of  property  whose  defects  alleged 
to  have  caused  injury. 
Recovery  of  damages. 

Cited  in  note  (15  L.R.A. (N.S.)  452)  on  recovery  in  administrator's  action  for 
benefit  of  estate,  of  probable  accumulations  of  deceased  as  damages  for  death. 
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16  L.  R.  A.  600,  HUGHES  v.  TORGERSON,  96  Ala.  346,  38  Am.  St.  Rep.  105,  11 

So.  209. 
Rights  of  Honors. 

Cited  in  Little  Rock,  H.  S.  <S;  T.  R.  Co.  v.  Spencer,  65  Ark.  203,  42  L.  R.  A.  342, 
47  S.  W.  196,  holding  that  lien  can  be  established  without  showing  work  was  done 
with  claimant's  own  hands;  Post  v.  Miles,  7  N.  M.  332,  34  Pac.  586  (dissenting 
•opinion),  majority  holding  mechanic's  lien  notice  complying  exactly  with  statute 
sufficient,  although  infant  heirs  of  former  owner  not  named;  Western  Iron 
Works  v.  Montana  Pulp  &  Paper  Co.  30  Mont.  556,  77  Pac.  413,  holding  descrip- 
tion of  property  in  notice  of  lien  as  "two-story  brick  mill  building,  with  lots 
upon  which  same  is  situated"  followed  by  more  particular  description  of  land 
sufficient;  Johnson  v.  McClure,  10  X.  M.  521,  62  Pac.  983;  Friedlander  v.  Taintor, 
14  N.  D.  396,  116  Am.  St.  Rep.  697,  104  N.  W.  527,  9  Ann.  Cas.  96,— holding 
architect  entitled  to  lien  statutory  upon  building  for  services  in  drawing  plans 
and  specifications  and  supervising  construction;  Joplin  Supply  Co.  v.  West, 
149  Mo.  App.  90,  130  S.  W.  156,  to  the  point  that  mechanics  and  materialmen 
have  lien  under  statute  even  where  land  and  buildings  are  owned  by  different 
persons. 

Cited  in  notes  (62  L.  R.  A.  370)  on  mechanics'  liens  upon  buildings  distinct  from 
land;  (18  L.  R.  A.  310)  on  who  are  laborers,  employees,  or  servants  within  mean- 
ing of  statutes  giving  them  preferences;  (36  L.R.A.  (N.S.)  354)  on  right  of 
architect  to  mechanics'  lien. 

16  L.  R.  A.  603,  FARMERS  LOAN  &  T.  CO.  v.  GRAPE  CREEK  COAL  CO.  50  Fed. 

481. 
Priority    of    liens    or    claims. 

Cited  in  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  73;  Newton  v.  Eagle 
&  P.  Mfg.  Co.  76  Fed.  419;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Roanoke  Iron  Co. 
«8  Fed.  626;  Hanna  v.  State  Trust  Co.  30  L.  R.  A.  204,  16  C.  C.  A.  590,  36  U.  S. 
App.  61,  70  Fed.  6;  Hooper  v.  Central  Trust  Co.  81  Md.  591,  29  L.  R.  A.  272,  32 
Atl.  505;  United  States  Invest.  Corp.  v.  Portland  Hospital,  40  Or.  533,  56  L.  R. 
A.  629,  67  Pac.  194;  International  Trust  Co.  v.  United  Coal  Co.  27  Colo.  257,  83 
Am.  St.  Rep.  59,  60  Pac.  621 ;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  32  C.  C. 
A.  547,  61  U.  S.  App.  636,  90  Fed.  147, — refusing  to  authorize  issue  of  certificates 
by  receiver  of  private  corporation,  which  will  be  paramount  lien  as  against  exist- 
ing lienors ;  Snively  v.  Loomis  Coal  Co.  69  Fed.  205,  denying  priority  of  claims  for 
labor  and  materials  to  mining  company  over  mortgage  bonds  or  vendor's  lien; 
Dalliba  v.  Winschell,  11  Idaho,  371,  114  Am.  St.  Rep.  267/82  Pac.  107,  holding 
court  of  equity  without  authority  to  place  receiver  in  charge  of  mining  prop- 
erty, and  operate  same,  and  charge  resulting  loss  as  preferred  claim  and  lien 
against  the  property  to  prejudice  of  prior  recorded  liens;  Lockport  Felt  Co.  v. 
United  Box  Board  &  Paper  Co.  74  N.  J.  Eq.  693,  70  Atl.  980,  holding  court  may 
not  authorize  receiver  of  private  corporation  to  borrow  money  on  property  of 
corporation  and  issue  securities  which  will  displace  prior  liens  and  encum- 
brances except  for  preservation  of  property  and  expenses  of  realizing  upon  it 
:by  sale;  Lazear  v.  Ohio  Valley  Steel  Foundry  Co.  65  W.  Va.  119,  63  S.  E.  772, 
holding  rights  of  holders  of  receiver's  certificates  are  vested  to  extent  that  court 
•cannot  divest  them  any  more  than  it  can  displace  prior  lien  without  consent  of 
lienor;  International  Trust  Co.  v.  Decker  Bros.  11  L.R.A. (N.S.)  156,  81  C.  C. 
A.  302,  152  Fed.  83,  holding  in  case  of  private  corporation  court  without  au- 
thority, except  by  consent  of  mortgage  lien  holders,  to  supplant  their  liens  by 
Deceiver's  certificates  issued  for  obligations  other  than  those  for  expenses  of 
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realization  and  to  preserve  property;  Re  Clark  Coal  &  Coke  Co.  173  Fed.  663,. 
holding  by  analogy  court  of  bankruptcy  cannot,  without  notice,  take  money  of. 
lien  creditor  to  pay  expenses  of  general  estate  or  provide  fund  for  distribution 
among  general  creditors;  Re  Vulcan  Foundry  &  Machine  Co.  103  C.  C.  A.  637,. 
180  Fed.  674,  holding  by  analogy  lien  creditors  in  bankruptcy  proceedings  have 
interests  which  cannot  be  affected  without  their  consent  in  effort  to  benefit 
general  creditors;  Re  Vulcan  Foundry  &  Mach.  Co.  58  Pittsb.  L.  J.  18,  to  the 
point  that  mortgage  creditors  of  private  corporation  should  not  have  security 
displaced  by  receiver's  certificates;  Fisher  v.  Southern  Loan  &  T.  Co.  138  X. 
C.  103,  50  S.  E.  592,  holding  court  has  no  power  to  authorize  receiver  to  issue 
certificates  to  administratrix. 

Cited  in  footnotes  to  St.  Louis  Trust  Co.  v.  Riley,  30  L.  R.  A.  456,  which  denies 
right  to  prefer  claim  for  personal  injuries  over  mortgage  debt  in  receiver's  earn- 
ings; Houston  &  T.  C.  R.  Co.  v.  Crawford,  28  L.  R.  A.  761,  which  holds  earning 
of  railroad  while  operated  by  receiver  subject  to  equitable  lieu  for  company's  in- 
debtedness; Hanna  v.  State  Trust  Co.  30  L.  R.  A.  201,  which  denies  power  to  au- 
thorize receiver  to  borrow  money  to  carry  on  business  by  issuing  certificates  supe- 
rior to  first  mortgage;  United  States  Invest.  Corp.  v.  Portland  Hospital,  56  L.  R. 
A.  627,  which  denies  authority  of  receiver  continuing  operation  of  hospital,  to  con- 
tract debts  taking  precedence  over  prior  claims;  Drennen  &  Co.  v.  Mercantile  Trust 
&  D.  Co.  39  L.  R.  A.  623,  which  holds  employee  of  manufacturing  or  mining  com- 
pany entitled  to  priority  for  wages  earned  within  six  months  before  receiver 
appointed;  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds  preference 
to  railroad  mortgages  not  gained  by  paying  judgment  for  damages  against  com- 
pany by  surety  on  supersedeas  bond. 

Cited  in  notes  (2  L.R.A.  (X.S.)  1057,  1064)  on  priority  of  claims  against 
property  in  hands  of  receiver  over  recorded  liens;  (71  Am.  St.  Rep.  380)  on 
relation  of  receivers  to  pre-existing  liens  and  remedies  for  their  enforcements: 
(54  Am.  St.  Rep.  432)  on  claims  taking  precedence  over  mortgages  of  railways 
and  similar  property;  (128  Am.  St.  Rep.  108)  on  receiver's  certificates. 

Distinguished  in  Laughlin  v.  United  States  Rolling-Stock  Co.  64  Fed.  26,  re- 
fusing priority  of  lien  to  holders  of  certificates  of  receivers  of  private  corporation. 

16  L.  R.  A.  605,  BOURGET  v.  CAMBRIDGE,  156  Mass.  391,  31  X.  E.  390. 
Right,    duties,   and   liabilities   as    to   use   of   electricity   or    vrater. 

Cited  in  Bourget  v.  Cambridge,  159  Mass.  389,  34  X.  E.  455,  holding  city  liable 
for  defect  in  highway  caused  by  loosely  hanging  wire,  though  defect  caused  by 
another;  White  v.  Lewiston,  A.  &  W.  Street  R.  Co.  107  Me.  417,  78  Atl.  473, 
holding  that  street  car  company  is  liable  for  injury  to  passengers  caused  by 
dangerous  condition  of  place  where  passengers  alight,  where  they  are  charged 
with  keeping  streets  in  repair. 

Cited  in  footnotes  to  Burt  v.  Douglas  County  Street  R.  Co.  18  L.  R.  A.  479, 
which  holds  company  liable  for  electric  shock  of  passenger,  due  to  imperfect  in- 
sulation; Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light  Co.  20  L. 
R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction  against  erec- 
tion of  wires  carrying  dangerous  current;  Illingsworth  v.  Boston  Electric  Light 
Co.  25  L.  R.  A.  552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due 
towards  persons  licensed  to  approach  them;  Ahern  v.  Oregon  Teleph.  &  Teleg.  Co. 
22  L.  R.  A.  635,  which  holds  telephone  company  liable  for  injury  from  electric  wire 
left  hanging  on  electric  light  company's  pole;  Haynes  v.  Raleigh  Gas  Co.  26  L.  R. 
A.  810,  which  holds  negligence  shown  by  guy  wire  charged  with  deadly  current 
hanging  to  ground  from  tree;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R.  A.  101,. 
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•which  holds  connection  of  barn  with  flag-staff  on  other  building  by  telephone  wire 
renders  company  liable  for  loss  of  barn  by  lightning  striking  flag-staff. 

Cited  in  note  (31  L.R.A.  574,  589)  on  liability  for  injuries  by  electric  wires  in 
highways;  (1  Brit.  Rul.  Cas.  804,  809,  812)  on  duty  to  protect  traveler  from 
•electricity  from  wires  on  highway. 

Distinguished  in  Greenville  v.  Jones,  19  Tex.  Civ.  App.  81,  45  S.  W.  970,  which 
holds  city  not  liable  for  damage  to  building  by  use  of  water  at  water  station 
•erected  without  its  consent,  although  it  has  failed  to  remove  nuisance. 
]Veglisrence    of    travelers    in    touching    electric    wires. 

Cited  in  Klages  v.  Gillette-Herzog  Mfg.  Co.  86  Minn.  466,  90  N.  W.  1117,  hold- 
ing contributory  negligence  not  shown  by  one  attracted  to  spot  attempting  to  push 
loose  part  of  derrick  cable,  charged  with  electricity,  from  street  into  gutter; 
Prince  v.  Lowell  Electric  Light  Corp.  201  Mass.  282,  87  N.  E.  558,  holding 
manner  in  which  traveler  comes  in  contact  with  live  wire,  which  may  be  found 
to  be  a  defect  in  way  for  which  defendant  is  responsible  is  not  material,  if 
traveler  was  not  negligent;  Linton  v.  Weymouth  Light  &  P.  Co.  188  Mass.  278,  74 
N.  E.  321,  holding  whether  plaintiff's  or  defendant's  theory  of  how  plaintiff 
came  in  contact  with  live  wire  is  correct  is  a  question  for  jury. 

Cited  in  note  (6  L.R.A.  (N.S.)  291)  on  contributory  negligence  of  volunteer 
as  to  electric  wire  or  apparatus. 

16  L.  R.  A.  606,  PEOPLE  ex  rel.  BRADLEY  v.  SHAW,  133  if.  Y.  493,  31  N.  E. 

512. 
Validity    of    ballots    and    elections. 

Cited  in  State  ex  rel.  Crow  v.  Hostetter,  137  Mo.  645,  38  L.  R.  A.  216,  59  Am. 
St.  Rep.  515,  39  S.  W.  270,  holding  that  electors  are  not  restricted  to  names  or 
offices  printed  on  official  ballot;  Sanner  v.  Patton,  155  111.  565,  40  N.  E.  290,  hold- 
ing legal  ballots,  cast  for  person  not  nominated,  but  whose  name  was  written  in 
blank  space  on  printed  ticket;  Montgomery  v.  O'Dell,  67  Hun,  176,  22  N.  Y.  Supp. 
412,  holding  ballot  pasted  on  regular  official  ballot  valid,  although  person  voted 
for  not  regularly  nominated;  State  ex  rel.  Norton  v.  Van  Camp,  36  Neb.  105,  54 
N.  W.  113,  holding  court  cannot  go  behind  returns  of  canvassing  board  in  man- 
damus proceeding;  People  ex  rel.  Goring  v.  Wappingers  Falls,  144  N.  Y.  619,  39 
N.  E.  641,  sustaining  right  of  voter  to  write  or  paste  on  official  ballot  office 
omitted,  and  name  of  person  voter  wishes  to  fill  it;  People  ex  rel.  Bradley  v.  Essex 
County,  69  Hun,  407,  23  N.  Y.  Supp.  654,  holding  board  of  supervisors  cannot  de- 
termine contest  to  seat  of  duly  elected  and  qualified  member,  after  rights  substan- 
tially passed  on  by  court  of  appeals;  Re  Hirsh,  14  Misc.  382,  36  N.  Y.  Supp.  19, 
holding  court  cannot  pass  upon  ballots  as  marked  for  identification,  unless  chal- 
lenged and  returned  as  marked;  People  ex  rel.  Howard  v.  Erie  County,  42  App. 
Div.  514,  59  N.  Y.  Supp.  476,  holding  that  right  of  supervisor  who  has  received 
certificate  of  election  to  seat  on  board  must  be  determined  by  mandamus;  People 
ex  rel.  Bush  v.  McKenzie,  66  Hun,  270,  48  N.  Y.  S.  R.  793,  21  N.  Y.  Supp.  279, 
holding  inspectors  of  election  not  authorized  to  attach  ballots  to  statement  of 
result  unless  election  officer  or  watcher  at  canvass  declares  his  belief  that  they 
were  marked  for  identification;  Re  McDade,  43  App.  Div.  315,  60  N.  Y.  Supp.  333, 
doubting  whether  ballots  "protested  on  account  of  parties"  were  "marked  for 
identification;"  People  ex  rel.  Deister  v.  Wintermute,  194  N.  Y.  108,  86  N.  E. 
818,  holding  constitutional  rights  of  voter  not  necessarily  impaired  by  use  of 
voting  machine;  People  ex  rel.  McLaughlin  v.  Aumenwerth,  135  App.  Div.  895, 
120  N.  Y.  Supp.  295,  holding  mandamus  proper  remedy  to  compel  board  of  in- 
spectors to  complete  imperfect  canvass  uncompleted  because  of  failure  to  count 
ballots  marked  for  identification;  Re  Callahan,  200  N.  Y.  61,  140  Am.  St.  Rep. 
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626,  93  N.  E.  262,  holding  that  provisions  if  election  laws  forbidding  party 
committee  or  independent  body  authorized  to  make  nominations  to  nominate 
candidate  of  another  party  is  invalid. 

Cited  in  footnotes  to  State  ex  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  364,  in  which 
various  decisions  as  to  validity  of  ballots  are  made;  Lindstrom  v.  Manistee  Coun- 
ty, 19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette; 
State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of  ballots 
with  device  upon  them  in  municipal  election;  Eaton  v.  Brown,  17  L.  R.  A.  697, 
which  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  ballot  marked  op- 
posite name  of  political  party;  Re  Contested  Election,  27  L.  R.  A.  234,  which  de- 
nies right  to  paste  slip  ticket  over  printed  matter  on  ballot ;  Chamberlin  v.  Woodr 
56  L.  R.  A.  187,  which  authorizes  limitation  of  votes  to  candidates  whose  names  ore 
official  ballot. 

Cited  in  notes  (91  Am.  St.  Rep.  686)  on  right  of  elector  to  vote  for  candi- 
date not  named  on  official  ballot;  (49  Am.  St.  Rep.  247)  on  distinguishing: 
marks  invalidating  ballot. 

Distinguished  in  Fletcher  v.  Wall,  172  111.  434,  40  L.R.A.  621,  footnote  p.  617, 
50  N.  E.  230,  upholding  action  of  board  of  canvassers  in  rejecting  paster  ballots ; 
State  ex  rel.  Bennett  v.  Barber,  4  Wyo.  81,  32  Pac.  14,  holding  that  validity  of 
election  cannot  be  determined  when  mandamus  is  asked  by  one  elected  to  office, 
to  compel  canvass  of  returns;  Vallier  v.  Brakke,  7  S.  D.  553,  64  N.  W.  1119,  re- 
fusing rehearing  where  elector  did  not  follow  directions  of  election  law  in  voting 
for  candidate. 

Disapproved  in  Chamberlain  v.  Wood,  15  S.  D.  227,  56  L.  R.  A.  190,  91  Am. 
St.  Rep.  674,  88  N.  W.  109,  limiting  right  to  vote  to  candidates  on  official  ballot, 
unless  right  to  vote  for  others  secured  by  Constitution. 
Title  to  and  possession   of  office. 

Cited  in  Williams  v.  Boynton,  71  Hun,  316,  25  N.  Y.  Supp.  60,  holding  member 
of  public  board  not  officer  de  facto  whose  claims  to  office  have  been  denied  by  court 
of  last  resort;  Re  Bradley,  141  N.  Y.  530,  36  N.  E.  598,  holding  one  who  has  re- 
ceived certificate  of  election  to  office,  and  qualified,  entitled  to  delivery  of  books 
and  money  from  predecessor. 

16  L.  R.  A.  608,  HOEFLING  v.  SAN  ANTONIO,  85  Tex.  228,  20  S.  W.  85. 
Uniformity  of  taxation. 

Cited  in  Ex  parte  Terrell,  40  Tex.  Crim.  Rep.  30.  48  S.  W.  504,  denying  power 
of  city  to  levy  occupation  tax  upon  business  not  taxed  by  state;  Brown  v. 
Galveston,  97  Tex.  16,  75  S.  W.  488,  holding  ordinance  levying  occupation  tax 
upon  vehicles  owned  and  kept  in  city  void,  where  state  has  levied  no  occu- 
pation tax  on  keepers  of  such  vehicles;  Ex  parte  Woods,  52  Tex.  Crim.  Rep.. 
583.  16  L.R.A. (N.S.)  454,  124  Am.  St.  Rep.  1107,  108  S.  W.  1171,  holding  act 
imposing  occupation  tax  on  non-intoxicating  liquor  in  local  option  territory, 
excepting  druggists  and  pharmacists  from  its  operation,  violates  requirement, 
of  uniformity  and  equality  in  taxation ;  Owens  v.  State.  53  Tex.  Crim.  Rep.. 
108,  126  Am.  St.  Rep.  772,  112  S.  W.  1075,  holding  act  levying  occupation  tax 
on  business  of  procuring  assignments  and  transfers  of  unearned  wages  and 
excepting  a  certain  class  from  its  operation  invalid,  because  violative  of  consti- 
tutional requirement  that  taxes  be  uniform  and  equal. 

Cited  in  footnote  to  Re  Snyder,  68  L.R.A.  708.  which  sustains  right  of 
farmer  to  sell  products  of  his  farm  in  city  without  license. 

Cited  in  note  (129  Am.  St.  Rep.  253)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
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Recovery   of   illegal   taxes. 

Cited  in  footnotes  to  St.  Anthony  &  D.  Elevator  Co.  v.  Soucie,  50  L.  R.  A. 
262,  which  sustains  right  to  recover  illegal  taxes  paid  under  protest  to  prevent 
tax  collector's  sale  of  personal  property;  C.  &  J.  Michel  Brewing  Co.  v.  State, 
70  L.R.A.  911,  which  holds  that  requiring  foreign  corporation  to  pay  license 
fee  as  condition  precedent  to  sale  of  products  within  state  or  subject  itself  to 
penalties  supposed  to  be  prescribed  by  statute  not  such  compulsion  as  will 
entitle  it  to  recover  amounts  paid  on  statute  being  held  unconstitutional. 

16  L.  R.  A.  611,  STATE  ex  rel.  ATTY.  GEN.  v.  FIDELITY  &  C.  INS.  CO.  49 

Ohio  St.  440,  34  Am.  St.  Rep.  573,  31  N.  E.-658. 
Uiti'hi    of    foreign    corporation    to    do    business    in    state. 

Cited  in  People  ex  rel.  Traders'  Ins.  Co.  v.  Van  Cleave,  183  111.  335,  47  L.  R. 
A.  798,  55  N.  E.  698,  holding  that  superintendent  of  insurance  cannot  refuse  li- 
cense to  foreign  insurance  company  because  of  similarity  of  name  with  that  of 
domestic  company;  Mannington  v.  Hocking  Valley  R.  Co.  183  Fed.  157,  holding 
that  ownership  by  foreign  railroad  of  controlling  interest  in  domestic  railroad 
does  not  constitute  transaction  of  business  in  state. 

Cited  in  notes   (24  L.  R.  A.  304)   on  restrictions  on  business  of  foreign  insur- 
ance companies;   (24  L.  R.  A.  295)  on  recognition  or  exclusion  of  foreign  corpora- 
tions. 
<i  u<>  warranto  against  foreign  corporation. 

Cited  in  Woods  v.  Equitable  Debenture  Co.  8  Ohio  N.  P.  128,  11  Ohio  S.  & 
C.  P.  Dec.  166,  holding  that  quo  warranto  will  lie  against  foreign  corporation; 
Atty.  Gen.  ex  rel.  Wolverine  Fish  Co.  v.  Booth  &  Co.  143  Mich.  103,  106  N. 
W.  868,  holding  proceedings  in  nature  of  quo  warranto  appropriate  proceeding 
by  which  to  test  acts  of  foreign  corporation  alleged  to  be  done  without  charter, 
and  its  right  to  do  business  in  state;  Mannington  v.  Hocking  Valley  R.  Co. 
383  Fed.  157,  to  the  point  that  foreign  corporations  may  be  ousted  by  qua 
warranto  if  in  doing  business  here  they  exercise  franchises  in  contravention  of 
local  law;  State  ex  rel.  Gates  v.  Standard  Oil  Co.  120  Tenn.  135,  110  S.  W. 
565,  holding  filing  of  bill  in  equity  to  oust  foreign  corporation  from  state  under 
statute  is  only  method  by  which  such  litigation  can  be  inaugurated  or  con- 
ducted under  Tennessee  practice;  People  ex  rel.  Atty.  Gen.  v.  Michigan  Sani- 
tarium &  Benev.  Asso.  151  Mich.  464,  115  N.  W.  423,  holding  quo  warranto 
proper  remedy  to  test  liability  of  corporation  to  pay  taxes,  where  such  remedy 
and  remedy  by  equity  are  both  provided  for  by  statute. 
"What  is  necessary  to  create  corporation. 

Cited  in  Cincinnati  v.  Queen  City  Teleph.  Co.  2  Ohio  N.  P.  N.  S.  360,  15- 
Ohio  S.  &  C.  P.  Dec.  52,  holding  that  telephone  company  has  not  sufficient 
organization  to  bring  appropriation  proceedings,  where  its  directors  were  elect- 
ed by  stockkholders  who  had  not  paid  in  statutory  ten  per  cent  on  stock. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copies  entitled  to- 
all  rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

16  L.  R.  A.  614,  MORGAN  v.  BELL,  3  Wash.  554,  28  Pac.  925. 
Mistake   as   to   legral   rights. 

Cited  in  Cunningham  v.  Duncan,  4  Wash.  508,  30  Pac.  647,  holding  one  not 
aware  of  inability  of  other  party  to  convey,  entitled  to  recover  money  paid  on  con- 
tract after  action  begun  for  specific  performance;  Morgan  v.  Morgan,  10  Wash. 
122,  38  Pac.  1054  (dissenting  opinion),  majority  holding  that  statute  of  limi- 
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tations  had  run  against  action  by  divorced  wife,  resident  of  another 
state,  against  former  husband  to  set  aside  deed  of  community  land,  although 
ignorant  of  law  of  land  at  time  oi'  conveyance;  Ormsby  v.  Graham,  123 
Iowa,  209,  98  N.  W.  724,  holding  vendee  not  entitled  to  specific  performance  of 
contract  to  reconvey  title  which  vendor  does  not  possess;  Rauen  v.  Prudential 
Ins.  Co.  129  Iowa,  740,  106  N.  W.  198,  holding  rule  by  which  party  presumed 
to  know  law  has  no  reference  to  law  of  another  state  or  county;  Bolinger  v. 
Beacham,  81  Kan.  751,  106  Pac.  1094,  holding  ignorance  of  laws  of  another 
state  deemed  ignorance  of  fact. 

Cited  in  footnote  to  Alton  v.  First  Nat.  Bank,  18  L.  R.  A.  144,  which  denies  in- 
dorsee's right  to  recover  back  amount  paid  under  mistaken  belief  as  to  liability. 

Cited  in  note  (55  Am.  St.  Rep.  496,  506)  on  ignorance  of  one's  rights  as  a 
ground  of  relief. 

Distinguished  in  Konnerup  v.  Frandsen,  8  Wash.  555,  36  Pac.  493,  upholding 
right  to  specific  performance  of  contract  to  convey  community  land  where  wife 
encouraged  and  consented  to  contract,  ratified  performance,  and  accepted  bene- 
fits; Ashlers  v.  Estherville,  130  Iowa,  273,  104  N.  VV.  453,  holding  taxes  paid 
under  mistake  as  to  law  regarding  sale  of  intoxicating  liquors  not  recoverable. 
Damages. 

Cited  in  Engstrom  v.  Merriam,  25  Wash.  77,  64  Pac.  914,  holding  measure  of 
damages  for  failure  to  give  possession  of  leased  premises  for  new  business  is  dif- 
ference between  rent  and  rental  value;  West  Coast  Mfg.  &  Invest.  Co.  v.  West 
Coast  Improv.  Co.  31  Wash.  613,  72  Pac.  455,  holding  damages  for  breach  of  war- 
ranty to  be  proportionate  value  of  part  of  land  as  to  which  title  failed  to  whole 
tract;  Empire  Realty  Corp.  v.  Sayre,  107  App.  Div.  422,  95  N.  Y.  Supp.  371, 
holding  where  vendor,  without  fraud  on  his  part,  is  unable  to  convey  market- 
able title,  vendee  not  entitled  to  damages  for  loss  of  bargain  beyond  money 
paid  with  interest,  expenses  due  to  obligation  itself,  and  expense  of  examining 
title;  Babcock,  C.  &  Co.  v.  Urquhart,  53  Wash.  177,  101  Pac.  713,  holding 
where  seller  is  free  from  false  representations,  fraud  and  bad  faith,  purchaser 
cannot  recover  for  loss  of  bargain,  but  can  recover  moneys  paid  on  purchase 
price  and  expenses  incurred  in  pursuance  of  contract  with  interest;  Roberts 
v.  McFadden,  32  Tex.  Civ.  App.  55,  74  S.  W.  105,  on  English  rule  of  damages 
for  breach  of  warranty  in  contracts  for  sale  of  real  estate. 

Cited  in  footnotes  to  Arentsen  v.  Moreland,  65  L.R.A.  973,  which  holds  that 
knowledge  by  one  contracting  to  purchase  land  that  the  vendor  has  only  an 
option  contract  to  purchase  and  has  contracted  to  sell  the  saw  timber  to  a 
third  person  will  not  deprive  him  of  his  right  to  damages,  where  vendor  re- 
fuses to  convey  more  than  the  land  free  from  the  timber;  Gerbert  v.  Congre- 
gation of  the  Sons  of  Abraham,  69  L.  R.  A.  764,  which  denies  vendee's  right 
to  recover  value  of  buildings  placed  on  land  without  vendor's  request  before 
time  fixed  for  conveyance  on  title  proving  defective. 

Cited  in  notes  (20  L.  R.  A.  757)  on  damages  in  lieu  of  injunction;  (52  L.  R.  A. 
241)  on  loss  of  profits  of  sale  or  purchase  as  damages;  (106  Am.  St.  Rep.  972) 
on  measure  of  vendee's  damages  on  branch  of  contract  to  convey  realty. 

Distinguished  in  Belden  v.  Krom,  34  Wash.  185,  75  Pac.  636,  holding  where 
vendor  in  sale  of  personalty  refuses  to  deliver  property  after  payment  of  pur- 
chase price,  measure  of  damages  market  value  of  property  at  time  of  default. 
Right  to  Jury  trial. 

Cited  in  Goldthwait  v.  Lynch,  9  Utah,  191,  33  Pac.  699,  holding  that  action  for 
damages  for  breach  of  contract  is  one  at  law,  to  be  tried  by  jury  where  such  trial 
demand;  Leisch  v.  Baer,  24  S.  D.  186,  123  N.  W.  719,  holding  that  defendant 
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is  entitled   to   jury   trial   where   plaintiff  knowing   that   specific   performance   is 
impossible   asks   for  damages   and   specific   performance. 
Specific   performance. 

Cited  in  Peters  v.  Van  Horn,  37  Wash.  553,  79  Pac.  1110,  holding  action  for 
specific  performance  of  contract  to  convey  realty  or  damages  in  lieu  thereof 
not  maintainable  by  one  who  knows  before  action  commenced  that  other  party 
cannot  perform  for  want  of  title;  Morrisey  v.  Strom,  57  Wash.  488,  107  Pac. 
191,  holding  if  seller  not  in  fact  owner  of  realty  and  unable  to  perform  contract, 
buyer  has  no  right  to  specific  performance;  Smith  v.  Flathead  River  Coal  Co. 
64  Wash.  643,  117  Pac.  475,  holding  that  decree  of  specific  performance  of  con- 
tract of  corporation  to  issue  stock,  will  be  denied  where  corporation  had  no 
power  to  issue  the  stock;  Silver  Camp  Min.  Co.  v.  Dickert,  31  Mont.  494,  67 
L.R.A.  943,  78  Pac.  967,  3  Ann.  Cas.  1000,  holding  action  for  specific  perform- 
ance to  convey  realty  is  in  personam ;  Wright  v.  Suydam,  59  Wash.  536,  108 
Pac.  610,  holding  that  damages  for  breach  of  contract  to  convey  cannot  be 
awarded  in  action  for  specific  performance,  where  plaintiff  knew  specific  per- 
formance was  impossible. 

Cited  in  notes  (15  L.R.A.  (N.S.)  85)  on  effect  of  defendant's  mistake  of  fact 
on  specific  performance  of  contract  induced  thereby;  (23  L.R.A. (N.S.)  1135) 
as  to  whether  jurisdiction  of  suit  for  specific  performance  of  land  contract  with- 
in territorial  jurisdiction,  may  rest  upon  constructive  service  upon  nonresident. 
Venue  of  action. 

Cited  in  Sheppard  v.  Coeur  d'Alene  Lumber  Co.  62  Wash.  14,  —  L.R.A. 
(N.S.)  — ,  112  Pac.  932,  Ann.  Cas.  1912  C,  909,  holding  that  action  under  Rem 
&  Bal.  Code,  section  8805,  for  recovery  of  rent  from  tenant  by  sufferance,  is. 
transitory;  Rosenbaum  v.  Evans,  63  Wash.  508,  115  Pac.  1054  holding  that 
action  to  reform  deed  is  transitory  action. 

16  L.  R.  A.  625,  MOORE  v.  ROLIN,  89  Va.  107,  15  S.  E.  520. 
Libel. 

Cited  in  note   (116  Am.  St.  Rep.  816)   on  what  words  are  libelous  per  se. 

16  L.  R.  A.  627,  ILLINOIS  C.  R.  CO.  v.  MINOR,  69  Miss.  710,  11  So.  101. 
Carrier's   liability   to   passengers. 

Cited  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254,  47  L.  R.  A.  122,  foot- 
note p.  120,  44  Atl.  1007,  holding  carrier  not  liable  for  shooting  of  passenger  by 
fellow  passenger  quarreling  over  game  of  cards;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shields, 
9  Tex.  Civ.  App.  656,  28  S.  W.  709,  holding  that  railway  employee  must  exercise 
highest  care  and  diligence  to  prevent  jug  ol  alcohol  from  being  spilled  in  car, 
so  that  it  shall  not  ignite  and  burn  passenger;  Maryland  &  P.  R.  Co.  v.  Tucker, 
115  Md.  60,  80  Atl.  688,  holding  that  carrier  is  bound  to  use  due  care  in  selec- 
tion of  their  agents  so  as  to  protect  passengers  from  injury  by  them;  Grimsley 
v.  Atlantic  Coast  Line  R.  Co.  1  Ga.  App.  559,  57  S.  E.  943,  holding  carrier  not 
free  from  negligence  as  matter  of  law  where  drunken  and  disorderly  passenger 
whose  condition  is  known  to  servants  in  charge  of  train  discharges  revolver 
and  injures  passenger. 

Cited  in  footnotes  to  United  R.  &  Electric  Co.  v.  State,  54  L.  R.  A.  942, 
which  holds  carrier  liable  for  injuries  inflicted  on  passenger  by  drunken  passenger 
permitted  to  return  and  remain  after  removal;  Richmond  &  D.  R.  Co.  v.  Jeffer- 
son, 17  L.  R.  A.  571,  which  holds  colored  passenger  entitled  with  white  passenger 
to  protection;  Savannah,  F.  &  W.  R.  Co.  v.  Boyle,  59  L.  R.  A.  104,  which  denies 
carrier's  liability  for  shooting  of  passenger  by  negro  tramp  attempting  to  escape 
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from  arrest  for  stealing  ride;  Sullivan  v.  Jefferson  Ave.  R.  Co.  32  L.  R.  A.  167, 
which  denies  carrier's  liability  for  injury  to  passenger  whose  dress  ignites  by 
match  carelessly  thrown  by  other  passenger;  Spangler  v.  St.  Joseph  &  G.  I.  R. 
Co.  63  L.  R.  A.  634,  which  holds  carrier  bound  to  protect  passengers  after 
alighting,  from  misconduct  and  assault  of  fellow  passengers  reasonably  to  be 
anticipated. 

Cited  in  notes  (55  L.  R.  A.  719)  on  carrier's  liability  for  assault  on  pas- 
senger by  strikers,  mob,  or  third  persons;  (2  L.R.A. (  (X.S.)  105)  on  liability 
of  carrier  for  stranger's  assault  on  passenger;  (32  L.R.A.  (N.S.)  1206)  on 
carrier's  liability  for  assault  by  fellow  passenger;  (32  Am.  St.  Rep.  92)  on 
carrier's  duty  to  protect  passengers  from  assault. 
Objections  to  instructions. 

Cited  in  Alexander  v.  Flood,  77  Miss.  926,  28  So.  787,  refusing  to  consider  objec- 
tions to  instructions  not  made  in  court  below. 

16  L.  R.  A.  631,  FLORIDA  SOUTHERN  R.  CO.  v.  HIRST,  30  Fla.  1,  32  Am.  St. 

Rep.  17,  11  So.  506. 
Direction    of    verdict. 

Cited  in  De  Graffenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  holding  that 
court,  in  setting  aside  verdict  for  plaintiff,  should  direct  verdict  for  defendant; 
De  Graffenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  holding  that  court 
should  direct  verdict  for  defendant,  if  evidence  such  that  contrary  verdict  should 
be  set  aside. 
Relation  of  carrier  and  passenger. 

Cited  in  Jackson  v.  Grand  Ave.  R.  Co.  118  Mo.  220,  24  S.  W.  192,  holding  it  not 
unreasonable  that  passengers  should  acquaint  themselves  with  rules  adopted  for 
their  safety;  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  304,  25  S.  W.  229  (dissenting 
opinion),  as  to  right  of  public  to  determine  when  an  exigency  may  demand  suspen- 
sion of  rules  of  railway  company;  Rawlings  v.  Wabash  R.  Co.  97  Mo.  App.  518, 
71  S.  W.  534,  holding  passenger  entitled  to  recover  for  inconvenience,  loss  of  time, 
labor,  and  necessary  expense  caused  by  being  carried  beyond  station ;  Atlantic 
€oast  Line  R.  Co.  v.  Crosby,  53  Fla.  435,  43  So.  318,  holding  purchase  of  ticket 
or  payment  of  fare  not  essential  to  status  of  one  as  passenger  on  railroad  train. 

Cited  in  note    (61  Am.  St.  Rep.  85,  90,  91,  100)    on  who  are  passengers  and 
•when  they  become  such. 
JVegligenee   of   passenger. 

Cil;ed  in  McLean  v.  Atlantic  Cost  Line  R.  Co.  81  S.  C.  110,  18  L.R.A. (N.S.) 
766,  128  Am.  St.  Rep.  892,  61  S.  E.  900,  holding  it  is  negligence  per  se  for 
passenger  to  ride  on  top  of  caboose  car. 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for  negroes. 

Distinguished  in  Atlantic  Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  448,  43  So.  318, 
holding  book   of   rules   containing   rule   as  to  duty  of   conductors   to  keep   pas- 
sengers  in   proper   place   and   not   allow   them  to   violate   rules  of   company   in- 
admissible in  evidence. 
Risks  assumed  by   passenger. 

Cited  in  note  (19  L.R.A.  311)  on  what  risk  is  assumed  by  passenger  on  freight 
train. 
Meaning    of    gross    negligence. 

Cited  in  Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  59,  79  Am.  St.  Rep.  149, 
25  So.  338,  upholding  instruction  using  term  "gross  negligence"  where  it  appears 
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that  it  was  not  intended  to  imply  that  injury  was  due  to  sole  fault  of  defendant; 
Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  665,  95  N.  W.  161  (dis- 
senting opinion),  as  to  liability  in  case  of  gross  negligence. 

Cited   in   note    (69   L.R.A.   602)    on   right  to   recover  for   ordinary   negligence 
tinder  allegation  of  gross,  wilful  or  wanton  negligence,  or  vice  versa. 
\Vilful    injury. 

Cited  in  Aiken  v.  Holyoke  Street  R.  Co.  184  Mass.  272,  68  N.  E.  238,  holding 
failure  of  one  injured  to  exercise  due  care,  no  defense  to  action  for  wanton  and 
wilful  injury;  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  129,  52  So. 
377,  20  Ann.  Cas.  3047,  on  question  of  reckless  or  wilful  negligence. 

Cited  in  note   (110  Am.  St.  Rep.  280)    on  imputed  negligence. 
Injuries    due    to    joint    negrlig-ence    of    plaintiff    and    defendant. 

Cited  in  Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  56,  79  Am.  St.  Rep.  149, 
:25  So.  338,  holding  that  statute  allowing  recovery  for  injuries  due  to  negligence 
of  railroad  company,  contributed  to  by  one  injured,  applies  to  action  brought  by 
latter's  representative. 
Punitive  or  exemplary  damages. 

Cited  in  Florida  C.  &  P.  R.  Co.  v.  Mooney,  40  Fla.  35,  24  So.  148,  refusing 
punitive  damage  to  employees  injured  through  carelessness,  not  wanton,  reckless 
indifference  of  engineer  of  shifting  engine. 

Cited  in  note  (59  Am.  St.  Rep.  596,  598)  on  exemplary  damages  against 
corporations. 

16  L.  R.  A.  640,  STERGER  v.  VAN  SICLEN,  132  N.  Y.  499,  28  Am.  St.  Rep. 

594,  30  N.  E.  987. 
Liability    for    injury    to    licensee    or    trespasser. 

Cited  in  Flanagan  v.  Atlantic  Alcatraz  Asphalt  Co.  37  App.  Div.  480,  56  N. 
Y.  Supp.  18,  holding  owner  not  liable  to  servant  of  contractor  doing  work  on  prem- 
ises and  injured  by  fall  of  gate  while  engaged  on  business  of  his  own;  Reynolds  v. 
Van  Beuren,  155  N.  Y.  125,  42  L.  R.  A.  131,  49  N.  E.  263,  denying  right  of  re- 
covery against  advertisers  using  sign-board  on  building,  for  injuries  due  to  fall  of 
sign;  McCann  v.  Thilemann,  36  Misc.  148,  72  N.  Y.  Supp.  1076,  holding  that 
owner  of  vacant,  unfenced  lot  who  does  not  object  to  use  of  way  over  it  is  only 
required  to  protect  mere  licensee  from  wanton,  wilful  injury;  Wells  v.  Brooklyn 
Heights  R.  Co.  34  Misc.  46,  68  N.  Y.  Supp.  305,  holding  that  elevated  railroad 
company  owes  duty  to  licensee  to  avoid  running  him  down  with  locomotive;  Greene 
-v.  Linton,  7  Misc.  274,  27  N.  Y.  Supp.  891,  holding  owner  of  vacant  lots  not  liable 
for  drowning  of  child  in  cesspool  at  some  distance  from  street;  Moran  v.  Pull- 
man Palace  Car  Co.  134  Mo.  652,  33  L.  R.  A.  759,  56  Am.  St.  Rep.  543,  36  S. 
W.  659,  holding  owner  of  premises  on  which  pond  of  water  accumulated  not  liable 
for  drowning  of  lad  playing  in  pond;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex. 
•63,  38  L.  R.  A.  575,  66  Am.  St.  Rep.  856,  41  S.  \V.  62,  holding  railway  company 
not  liable  for  drowning  of  infant  in  pool  of  water  allowed  to  accumulate  on  its 
right  of  way;  Huebner  v.  Hammond,  80  App.  Div.  129,  80  N.  Y.  Supp.  295  (dis- 
senting opinion),  majority  holding  that  longshoreman  has  no  right  of  recovery  for 
injury  due  to  uptilted  grating  on  lighter,  upon  which  he  was  sent  by  his  foreman 
without  request  from  crew  of  lighter ;  Speckman  v.  Boehm,  36  App.  Div.  264,  56 
N.  Y.  Supp.  758,  holding  erroneous,  instruction  that  lessor  liable  though  he  "did 
not  actually  know  of  decayed  condition  of  floor"  of  basement  into  which  injured 
party  was  sent  by  tenant  of  another  floor;  Jehle  v.  Ellicott  Square  Co.  31  App. 
Div.  345,  52  N.  Y.  Supp.  366,  sustaining  nonsuit  against  owner  where  person 
Jcilled  was  employee  of  independent  contractor  using  elevator  in  uncompleted  and 
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unaccepted  building;  Sunderlin  v.  Hollister,  4  App.  Div.  486,  38  N.  Y.  Supp.  682,, 
holding  it  error  to  dismiss  complaint  when  evidence  disclosed  that  plaintiff  fell 
into  unguarded  elevator  hole  while  in  store  to  make  purchase.  McXeven  v.  Ar- 
nott,  4  App.  Div.  137,  38  N.  Y.  Supp.  759,  refusing  recovery  for  death  of  trespasser 
falling  from  runway  across  excavation  near  sidewalk;  Castoriano  v.  Miller,  15 
Misc.  255,  71  N.  Y.  S.  R.  471,  36  N.  Y.  Supp.  419,  which  holds  brewery  not  liable 
for  injury  to  child  scalded  by  falling  into  slop  box  while  going  through  passage- 
way where  he  had  no  business  to  be;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.. 
413,  54  L.  R.  A.  321,  39  S.  E.  82,  holding  owner  of  lot  not  bound  to  guard  excava- 
tion from  children  coming  upon  it  as  mere  trespassers;  Clapp  v.  La  Grill,  103 
Tenn.  174,  52  S.  W.  134,  holding  owner  not  liable  for  injuries  to  one  rightfully  on 
premises  and  stepping  on  grating  that  gave  way  and  let  him  into  cellar,  when- 
owner  could  not  have  known  condition  with  ordinary  care;  Deyo  v.  Kingston  Con- 
sol.  R.  Co.  94  App.  Div.  584,  88  N.  Y.  Supp.  487  (dissenting  opinion),  majority- 
holding  street  car  company  not  liable  for  negligence  of  servant  of  independent  con- 
tractor firing  skyrocket  injuring  spectator  paying  way  into  public  park; 
Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  25  Ky.  L.  Rep.  789,  63  L.  R.  A.  470^ 
76  S.  W.  394,  holding  telephone  company  not  liable  for  death  of  pedestrian  by 
lightning  conducted  by  uninsulated  wire  under  stone  porch;  Flaherty  v.  Xie- 
man,  125  Iowa,  548,  101  N.  W.  280,  holding  wife  of  tenant  occupying  defective- 
platform  as  licensee  cannot  recover  from  landlord  for  injuries  caused  by  fall- 
thereof;  Barry  v.  Calvary  Cemetery  Asso.  106  Mo.  App.  364,  80  S.  W.  709,- 
holding  person  passing  over  cemetery  grounds  by  implied  license,  cutting  across- 
lots  for  convenience,  cannot  recover  from  cemeterv  association  for  injury  due 
to  stepping  in  hole;  Glaser  v.  Rothschild,  106  Mo.  App.  426,  80  S.  W.  332,  hold- 
ing one  on  business  visit  at  wholesale  house  given  key  to  toilet  room  in  base- 
ment at  his  request  cannot  recover  for  injury  due  to  fall  into  elevator  pit  in 
basement;  Racine  v.  Morris,  136  App.  Div.  470,  121  X.  Y.  Supp.  146,  holding 
action  to  recover  for  death  of  policeman  who  discovered  door  to  defendant'^ 
premises  ajar,  entered  to  make  search  and  was  precipitated  into  elevator 
shaft,  not  maintainable  under  principles  of  common  law;  Stinson  v.  Edgewater 
Saw  Mills  Co.  339  App.  Div.  171,  123  N.  Y.  Supp.  745,  holding  that  sawmill 
company  in  control  of  pier  is  liable  for  injury  to  federal  customs  inspector 
who  was  injured  by  stepping  through  loose  plank  on  pier  while  in  performance 
of  duty;  Birch  v.  New  York,  190  X.  Y.  404,  18  L.R.A.(X.S-)  599,  83  N.  E.  51,. 
holding  city  owning  pier  upon  which  public  not  invited  to  come,  not  liable  for 
death  of  person  falling  through  hole  therein  and  drowning;  McConkey  v.. 
Oregon  R.  &  Xav.  Co.  35  Wash.  60,  76  Pac.  526,  holding  one  crossing  railroad 
bridge  for  his  own  benefit,  assuming  to  do  so  because  privilege  not  denied,  takes 
situation  as  he  finds  it;  Breen  v.  Gill,  125  App.  Div.  644,  3  30  X.  Y.  Supp.  64 
(dissenting  opinion),  on  exercise  of  license  under  surrounding  circumstances, 
by  licensee;  Glaser  v.  Rothschild,  221  Mo.  223,  22  L.R.A.  (X.S.)  1061,  120  S. 
W.  1,  17  Ann.  Cas.  576,  on  absence  of  duty  on  part  of  owner  of  premises  to 
licensee;  Carroll  v.  State,  73  Misc.  521,  133  X.  Y.  Supp.  274  (dissenting  opin- 
ion ) ,  on  liability  of  owner  to  trespasser  for  injury  caused  by  defective  premises ; 
Englehardt  v.  Central  Xew  England  R.  Co.  139  App.  Div.  789,  124  X'.  Y.  Supp. 
494,  holding  that  in  absence  of  invitation  one  using  private  property  by  bare 
permission  must  take  it  as  he  finds  it. 

Cited  in  footnote  to  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which 
denies  recovery  to  student  falling  into  uncovered  vat  while  class  inspecting  power 
house  under  permission. 

Cited  in  notes  (36  L.R.A. (X.S.)   502)  on  liability  to  trespasser  or  bare  licensee 
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from  active  negligence;    (92  Am.  St.  Rep.  506,  507,  515)    on  liability  to  third 
persons  of  lessors  of  real  or  personal  property. 

Distinguished  in  Schollhamer  v.  Hamburger,  63  Misc.  310,  116  N.  Y.  Supp. 
738,  holding  where  plaintiff  was  instructed  by  defendant  to  go  through  defend- 
ant's building  when  he  had  occasion  to  use  light  shaft  obstructed  by  defendant's 
building  operations  and  plaintiff  fell  while  walking  across  plank,  dismissal  of 
suit  on  ground  plaintiff  mere  licensee,  erroneous. 
Duty  of  owner  to  keep  premises  reasonably  safe. 

Cited  in  Fogarty  v.  Bogart,  59  App.  Div.  119,  69  N.  Y.  Supp.  47,  holding  that 
owner  of  apartment  house  owes  duty  of  keeping  place  reasonably  safe  for  one 
coming  to  inquire  about  rooms;  McGovern  v.  Standard  Oil  Co.  11  App.  Div.  593, 
42  N.  Y.  Supp.  595,  sustaining  verdict  for  death  of  brakeman  swept  off  car  passing 
under  cross-beam  placed  within  4  feet  of  top  of  car;  Taylor  v.  Constable,  57  Hun, 
373,  10  N.  Y.  Supp.  607,  holding  that  overseer,  directed  by  commissioner  of  high- 
ways to  repair  bridge,  may  recover  for  personal  injuries  in  breaking  of  bridge 
while  driving  across  with  loaded  wagon;  Barrett  v.  Lake  Ontario  Beach  Improv. 
Co.  68  App.  Div.  613,  74  N.  Y.  Supp.  301  (dissenting  opinion),  majority  holding 
company  not  liable  for  death  of  boy  falling  from  toboggan  slide  by  slipping  be- 
neath lower  strip  of  guard  railing;  Frank  v.  Mandel,  76  App.  Div.  418,  78  N.  Y. 
Supp.  855;  Brady  v.  Klein,  133  Mich.  426,  62  L.  R.  A.  911,  95  N.  W.  557,  holding 
that  covenant  of  landlord  to  repair  does  not  inure  to  benefit  of  guest  or  licensee  of 
tenant;  Hickok  v.  Auburn  Light,  Heat  &  P.  Co.  200  N.  Y.  471,  93  N.  E.  1113, 
to  the  point  property  owner  owes  no  duty  to  trespasser  to  keep  premises  in  safe 
condition;  Washington  v.  Episcopal  Church  of  St.  Peter's,  111  App.  Div.  403, 
97  N.  Y.  Supp.  1072,  holding  lessor  of  premises  owed  no  duty  to  person  injured 
by  fall  through  elevator  opening  where  lessor  did  not  maintain  elevator  and 
there  was  no  evidence  tending  to  show  faulty  condition  on  demise  of  premises. 

Cited  in  footnote  to  Baddeley  v.  Shea,  33  L.  R.  A.  747,  which  denies  liability  for 
injury  to  man  refusing  assistance  in  carrying  trunk,  by  breaking  of  platform  in 
apparently  good  condition. 

Distinguished  in  Delaney  v.  Pennsylvania  R.  Co.  78  Hun,  396,  29  N.  Y.  Supp. 
226,  holding  lessees  of  wharves  in  New  York  bound  to  keep  them  in  repair  for  pub- 
lic safety,  and  to  give  warning  when  they  are  being  repaired. 

16  L.  R.  A.  643,  DARLING  v.  NEW  YORK,  P.  &  B.  R.  CO.  17  R.  I.  708,  24  Atl. 

462. 
•Contribntory  negli&ence. 

Cited  in  Whipple  v.  New  York,  N.  H.  &  H.  R  .Co.  19  R.  I.  592,  61  Am.  St.  Rep. 
796,  35  Atl.  305,  holding  injury  to  brakeman  brushed  from  ladder  of  car  by  tele- 
graph pole  too  near  track  not  due  to  his  negligence,  where  he  had  no  warning  of 
its  proximity;  Nicholas  v.  Peck,  21  R.  I.  406,  43  Atl.  1038,  holding  it  contributory 
negligence  to  walk  into  defect  in  sidewalk,  perfectly  obvious,  in  broad  daylight; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Rowan,  55  Kan.  286,  39  Pac.  1010,  holding  it  foi 
jury  to  determine  negligence  of  brakeman  killed  by  striking  beams  of  low  bridge 
while  on  top  of  high  furniture  car,  when  no  warning  had  been  given;  McGarrit? 
v.  New  York,  N.  H.  &  H.  R.  Co.  25  R.  I.  279,  55  Atl.  718,  holding  instruction 
that  brakeman  assumed  risk  of  looping  of  tell-tale  properly  refused  where  jury 
might  find  his  duties  were  so  engrossing  as  to  take  away  thought  of  danger. 

Cited  in  note  (41  L.  R.  A.  38)  on  kno\\  ledge  as  element  of  employer's  liability 
to  injured  servant. 

Distinguished  in  Piper  v.  Cambria  Iron  Co.  78  Md.  252,  27  Atl.  939,  which  holds 
•master  not  liable  for  injury  to  employee  who  stepped  into  space  between  car  and 
^platform  while  unloading  car. 
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Coercion   of  jury. 

Cited  in  Edwards  v.  Murray,  5  Wyo.  159,  38  Pac.  681,  refusing  reversal  because 
bailiff  answered  question  of  juryman  as  to  when  judge  would  call  them  into  court: 
"I  suppose,  some  time  next  week." 

Cited  in  footnote  to  People  v.  Sheldon,  41  L.  R.  A.  644,  which  holds  jury  coerced 
where  they  have  been  kept  for  eighty-four  hours  in  small  room,  without  beds,  and 
have  reason  to  believe  still  further  detention  liable  unless  they  agree. 
Master's  duty  to  servant. 

Cited  in  Wilson  v.  New  York,  X.  H.  &  H.  R.  Co.  29  R.  I.  167,  69  Atl.  364r 
holding  it  negligence  for  railroad  company  to  place  post  too  near  tracks  to  be 
reasonably  safe  for  brakemen  properly  discharging  duties  on  passing  freight 
trains. 

Cited  in  note  (98  Am.  St.  Rep.  310)  on  liability  to  servant  for  injuries  due  to 
defective  machinery  and  appliances. 

16  L.  R.  A.  646,  ALLEN  v.  ALLEN,  95  Cal.  184,  30  Pac.  213. 

Cited  in  Allen  v.  Allen,  106  Cal.  138,  39  Pac.  436,  holding  in  subsequent  action 
in  ejectment  between   same   parties   the   judgment  in   cited   case  was   a   bar   to 
equities  set  up  as  defense  and  counterclaim. 
When    rights    are    vented. 

Cited  in  Falconer  v.  Simmons,  51  W.  Va.  176,  41  S.  E.  193,  holding  party  has  no 
vested  right  in  writ  of  certiorari  granted  on  strength  of  former  decision  which  has 
been  overruled;  Weston  v.  Ralston,  48  W.  Va.  190,  36  S.  E.  446,  holding  that  prop- 
erty cannot  vest  under  decision  which  is  later  declared  erroneous;  Allen  v.  Allen, 
38  C.  C.  A.  338,  97  Fed.  527,  holding  that  equitable  action  in  Federal  court  cannofc 
be  maintained  to  set  aside  judgment  in  state  court  because  of  impairment  of  obli- 
gation; Green  v.  Thornton,  8  Cal.  App.  165,  96  Pac.  382,  holding  when  debt  se- 
cured by  deed  intended  as  mortgage  is  barred  by  statute  of  limitations,  the 
right  to  redeem  is  also  barred,  statute  extending  time  to  redeem  enacted  after 
coveyance  being  inapplicable;  Johnson  v.  Taylor,  150  Cal.  207,  10  L.R.A. (X.S.) 
822,  119  Am.  St.  Rep.  181,  88  Pac.  903,  holding  law  authorizing  making  of  tax 
deed  at  fixed  time,  where,  under  law  in  force  at  date  of  sale,  deed  could  not  be 
made  until  thirty  days  after  giving  of  notice  by  purchaser,  affects  substance  of 
owner's  right. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term, 
for  services  during  second  term  under  different  statute. 

Cited  in  note    (11  L.R.A.  (X.S.)    826)    on  effect  of  debt  becoming  barred  upon 
rights  and  remedies  under  conveyance  absolute  on  face,  intended  as  mortgage. 
Effect  of  statute  of  limitation  of  another  state  upon   riu  h  i   of  action. 

Cited  in  Lilly-Brackett  Co.  v.  Sonnemann,  157  Cal.  199,  106  Pac.  715,  21 
Ann.  Cas.  1279,  holding  that  if  action  is  barred  on  note  secured  by  mortgage 
by  law  of  state  where  made,  action  to  foreclose  is  also  barred  here. 

Cited  in  note   (48  L.  R.  A.  637)   as  to  when  statute  of  limitations  will  govern 
actions  in  another  state  or  country. 
When  court   decision  part  of  contract. 

Cited  in  Green  v.  Thornton,  8  Cal.  App.  166,  96  Pac.  382,  holding  parties  to 
deed  intended  as  mortgage  are  deemed  to  have  contracted  in  view  of  rule  laid 
down  by  decisions  for  interpretation  of  such  instruments;  Storrie  v.  Cortes, 
90  Tex.  291,  35  L.R.A.  670,  38  S.  W.  154,  holding  decision  of  court  is  not  law, 
and,  if  erroneously  made,  cannot  make  law;  Crigler  v.  Shepler,  79  Kan.  840,  23 
L.R.A. (X.S.)  505,  101  Pac.  619,  holding  former  decision  between  other  parties. 
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holding  statute  in  violation  of  which  contract  was  made  invalid,  does  not  give 
right  to  recover  thereon  in  action  wherein  same  statute  is  held  valid;  Pickens 
v.  Coal  River  Boom  &  Timber  Co.  66  W.  Va.  24,  24  L.R.A.  (N.S.)  362,  65  S.  E. 
865  (dissenting  opinion),  as  to  their  being  no  justification  for  court  following 
a  former  erroneous  decision  not  entering  into  contract  rights  of  parties. 

Cited  in  footnotes  to  Haskett  v.  Maxey,  19  L.  R.  A.  379,  which  holds  construc- 
tion of  statute  of  descents  at  time  heirs  give  quitclaim  becomes  part  of  contract. 

Cited  in  notes    (5  L.R.A.  (N.S.)    860;   44  L.  ed.  U.  S.  886)    on  change  of  de- 
cision of  state  court  as  impairing  obligation  of  contract. 
Construction    of    statute. 

Cited   in   San   Francisco   Sav.   Union  v.   Reclamation   Dist.   No.   124,   144   Cal. 
647,  79  Pac.  374,  holding  where  nothing  in  act  indicates  different  construction, 
it  should  be  given  only  prospective  operation. 

16  L.  R.  A.  655,  DAVIS  v.  BRONSOX,  2  N.  D.  300,  33  Am.  St.  Rep.  783,  50  1ST. 

W.  836. 
Repudiation    or    rescission    of    contracts. 

Cited  in  Gibbons  v.  Bente,  51  Minn.  505,  22  L.  R.  A.  85,  footnote  p.  83,  53  N. 
W.  756,  holding  that  party  to  executory  contract  may  stop  performance,  subject 
to  compensate  other  party  in  damages  for  breach;  Ault  v.  Dustin,  100  Tenn.  383, 
45  S.  W.  981,  holding  that  party  to  contract  for  manufacture  of  rope  can  renounce 
it,  and  manufacturer  cannot  complete  and  recover,  but  must  sue  for  damages 
for  breach;  Ward  v.  American  Health  Food  Co.  119  Wis.  25,  96  N.  W.  388,  hold- 
ing recovery  upon  breach  of  executory  advertising  contract  limited  to  damages 
sustained  thereby;  McCall  Co.  v.  Jennings,  26  Utah,  465,  73  Pac.  639,  holding  ven- 
dee under  executory  contract  of  sale  liable  on  breach  only  for  resulting  damages; 
Davis  v.  State,  146  Ala.  124,  41  So.  681,  on  effect  of  one  party  putting  end  to 
contract  upon  rights  of  other  party,  annotation,  also  cited  on  this  point;  Chi- 
cago Bldg.  &  Mfg.  Co.  v.  Peterson,  133  Ky.  606,  118  S.  W.  384,  on  right  to  with- 
draw from  contract  while  it  remains  executory;  Poling  v.  Condon-Lane  Boom 
&  Lumber  Co.  55  W.  Va.  543,  47  S.  E.  279,  holding  language  of  letter  relative 
to  purchase  of  logs  did  not  constitute  renunciation  of  contract;  Comstock  v.  J. 
R.  Droney  Lumber  Co.  69  W.  Va.  106,  71  S.  E.  255,  holding  that  employer  may 
terminate  contract  subject  to  liability  for  compensation  for  work  done,  and  dam- 
ages in  form  of  profits  or  gains  prevented. 

Cited  in  notes  (30  L.  R.  A.  70)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default;  (94  Am.  St.  Rep.  121)  on  countermand  of  executory 
contract  of  sale. 

Distinguished  in  P.  P.  Emory  Mfg.  Co.  v.  Salomon,  178  Mass.  584,  60  N.  E.  377, 
holding  that  anticipatory  notice  of  intention  not  to  fulfil  contract  to  deliver  goods 
by  certain  date  does  not  bind  other  party  as  conclusive  of  failure;  Stanford  v. 
McGill,  6  N.  D.  567,  38  L.  R.  A.  771,  72  N.  W.  938,  holding  rescission  of  contract 
before  performance  not  breach,  but  dispenses  with  offer  to  perform;  Barker  &  S. 
Lumber  Co.  v.  Edward  Hines  Lumber  Co.  137  Fed.  309,  where  there  was  breach 
of  independent  promise,  by  destruction  of  part  of  subject  matter  making  further 
performance  as  to  this  impossible,  but  not  giving  right  to  abandon  performance 
of  the  balance. 
Damages  for  breach  of  contract. 

Cited  in  Southern  Cotton-Oil  Co.  v.  Heflin,  39  C.  C.  A.  551,  99  Fed.  345,  holding 
measure  of  damages  on  breach  of  contract  for  failure  to  take  cotton-seed  meal  is 
difference  between  contract  price  and  market  price;  Oklahoma  Vinegar  Co.  v.  Car- 
ter, 116  Ga.  145,  59  L.  R.  A.  124,  footnote  p.  122,  94  Am.  St.  Rep.  112,  42  S.  E. 
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378,  holding  damages  for  breach,  only  remedy  of  vendor  receiving  notice  before 
shipment  that  goods  will  not  be  received;  Official  Catalogue  Co.  v.  American 
Car  &  Foundry  Co.  120  Mo.  App.  580,  97  S.  W.  231,  holding  one  who  takes  con- 
tract to  print  advertisement  for  another  and  after  other's  withdrawal,  never- 
theless prints  advertisement,  cannot  recover  contract  price,  his  remedy  being  to 
sue  for  damages;  Woodman  v.  Blue  Grass  Land  Co.  125  Wis.  45)4,  103  N.  W. 
236,  as  to  time  when  action  to  recover  for  breach  may  be  brought  after  re- 
pudiation. 

Distinguished  in  Martin  v.  Meles,  179  Mass.  118,  60  N.  E.  397,  holding  damages 
for  repudiation  of  contract  fixed  when  demand  made  under  contract. 
Construction    of    contracts. 

Cited  in  Davis  v.  Ravenna  Creamery  Co.  48  Neb.  478,  67  N.  W.  436,  holding 
subscribers  to  contract  to  secure  erection  of  creamery  liable  to  extent  of  subscrip- 
tion only;  Dunham  v.  Crawford,  130  Iowa,  365,  106  X.  W.  930,  holding  only 
joint  ownership,  not  partnership  contemplated  by  agreement  to  purchase  stallion, 
each  of  several  buyers  paying  a  share. 

Disapproved  in  Gibbons  v.  Bente,  51  Minn.  507,  22  L.  R.  A.  85,  53  K  W.  756, 
holding  obligation  of  subscriber  to  pay  for  erection  of  creamery  is  several  and  in- 
dependent, but  obligation  of  all  subscribers  is,  in  other  respects,  joint. 

16  L.  R.  A.  660,  BARNES  v.  BARNES,  95  Cal.  171,  30  Pac.  298. 
Mental   suffering-  and  cruelty  as   ground   for   divorce. 

Cited  in  Smith  v.  Smith,  124  Cal.  652,  57  Pac.  573,  holding  that  complaint  con- 
tains no  cause  of  action  for  extreme  cruelty,  when  allegation  is  that  coarse 
epithets  were  applied  to  woman  who  was  accused  of  want  of  chastity;  Curl  v. 
Curl,  130  Cal.  639,  (S3  Pac.  65,  holding  it  question  of  fact  whether  grievous  mental 
anguish  was  caused  by  conduct  of  wife  intimately  associating  with  another  man; 
Mahnken  v.  Mahnken,  9  N.  D.  191,  82  N.  W.  870,  holding  grievous  mental  suf- 
fering sufficient  for  divorce,  although  there  be  no  bodily  injury;  Ring  v.  Ring 
118  Ga.  194,  62  L.  R.  A.  884,  44  S.  E.  861,  holding  habitual  and  intemperate  use 
of  morphine  not  "cruel  treatment"  authorizing  divorce;  Fleming  v.  Fleming,  95 
Cal.  434,  29  Am.  St.  Rep.  124,  30  Pac.  566,  holding  it  a  question  of  fact  whether 
immoral  acts  of  husband  constitute  cruel  treatment;  Andrews  v.  Andrews,  120 
Cal.  187,  52  Pac.  298,  holding  that  finding  of  extreme  cruelty  cannot  be  dis- 
turbed unless  lack  of  evidence  thereon  indicates  a  want  of  judgment  and  an 
abuse  of  discretion;  Smith  v.  Smith,  119  Cal.  187,  48  Pac.  730,  holding  that  a 
finding  of  impairment  of  plaintiff's  health  supported  by  the  evidence  is  not 
essential  to  recovery  of  divorce  for  extreme  cruelty;  Kapp  v.  District  Ct.  31 
Nev.  453,  103  Pac.  235,  holding  that  complaint  alleging  that  husband  inhumanly 
caught  wife  by  throat  in  angry  and  threatening  manner  and  forced  her  out  of 
house,  sufficiently  alleged  extreme  cruelty;  Zweig  v.  Zweig,  46  Ind.  App.  595, 
93  N.  E.  234,  holding  that  anything  which  endangers  or  impairs  soundness  of 
mind  or  body  or  both  may  constitute  cause  for  divorce  on  ground  of  cruel  and 
inhuman  treatment;  Avery  v.  Avery,  148  Cal.  244,  82  Tac.  967,  holding  that 
bodily  injury  need  not  accompany  grievous  mental  suffering  to  constitute 
ground  for  divorce;  Mac  Donald  v.  Mac  Donald,  155  Cal.  668,  25  L.R.A. (N.S.) 
47,  102  Pac.  927,  holding  accusations  of  depravity  to  constitute  extreme  cruelty 
though  not  accompanied  with  bodily  injury;  Wolff  v.  Wolff,  102  Cal.  437,  36 
Pac.  767,  holding  abusive  language  used  during  wife's  pregnancy  to  constitute 
extreme  cruelty;  Williams  v.  Williams,  101  Minn.  405,  112  N.  W.  528,  holding 
that  accusations  of  immoral  relations  with  employees  and  other  displays  of 
temper  and  jealousy  causing  marriage  relation  unbearable  constitute  extreme 
cruelty. 
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Cited  in  footnote  to  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  right  to 
•divorce  for  cruelty  from  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food. 

Cited  in  notes  (29  Am.  St.  Rep.  127)  on  cruelty  as  ground  for  divorce;  (18 
L.R.A.  (  (N.S.)  30G,  312)  on  making  charges  of  adultery  as  ground  for  divorce. 
Dismiss'  "  "  .1.01*011. 

Cileu  in  Boyd  v.  Steele,  6  Idaho,  633,  59  Pac.  21,  holding  dismissal  of  action  not 
defeated  by  failure  of  clerk  to  enter  formal  judgment;  Evans  v.  Johnston,  115 
Cal.  183,  46  Pac.  906,  holding  an  action  pending  on  same  subject,  in  which  an 
order  of  dismissal  has  been  entered  constitutes  good  ground  for  plea  -in  abate- 
ment in  subsequent  action  until  judgment  of  dismissal  is  entered;  State  ex  rel. 
Ostman  v.  Hines,  148  Mo.  App.  306,  128  S.  W.  250,  to  the  point  that  entry  of 
dismissal  of  action  by  plaintiff  is  insufficient  of  itself  to  operate  as  a  discon- 
tinuance. 
Discretion  to  grant  continuance. 

Cited  in  Re  Kasson,  141  Cal.  39,  74  Pac.  436,  holding  denial  of  motion  for 
continuance  not  an  abuse  of  discretion  where  grounds  therefor  are  that  defend- 
ants?  attorney's  partner  is  absent,  such  partner  not  having  any  active  con- 
nection with  the  case;  Abrook  v.  Ellis,  6  Cal.  App.  454,  92  Pac.  396,  holding 
denial  of  continuance  not  an  abuse  of  discretion  under  the  circumstances;  Shel- 
don v.  Landwehr,  159  Cal.  781,  116  Pac.  44,  holding  that  upon  application  for 
continuance  question  of  good  or  bad  faith  of  application  may  be  considered. 
Affected  by  pnblic  interest. 

Cited  in  Gulland  v.  Gulland,  62  W.  Va.  673,  59  S.  E.  612,  holding  that  liber- 
ality should  be  used  in  granting  continuances  in  divorce  cases  because  of  public 
interest. 

16  L.  R.  A.  664,  BALLARD  v.  BURTON,  64  Vt.  387,  24  Atl.  769. 
Suflieieiicy    of    consideration. 

Cited  in  Merchants'  Nat.  Bank  v.  Taylor,  66  Vt.  577,  29  Atl.  1012,  holding  that 
surrender  of  "trade  paper,"  to  take  in  lieu  thereof  note  secured  by  mortgage,  is 
sufficient  consideration  to  bind  mortgagor  as  to  his  false  representations,  made 
in  such  transaction;  Powers  v.  Woolfolk,  132  Mo.  App.  360,  111  S.  W.  1187,  hold- 
ing forbearance  on  note  sufficient  consideration  to  support  transfer  of  col- 
laterals; Lyndon  Sav.  Bank  v.  International  Co.  78  Vt.  181,  112  Am.  St.  Rep. 
DOO,  62  Atl.  50,  holding  extension  of  time  sufficient  consideration  for  securing 
indorsers  not  original  parties  to  the  paper. 

Cited  in  note   (6  Eng.  Rul.  Gas.  21,  22)   on  what  may  constitute  consideration 
for  contract. 
'When    indorser   bound   on   certificate   of   deposit. 

Cited  in  footnote  to  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand  on 
last  day  of  grace  on  expiration  of  six  months  on  certificate  of  deposit  containing 
provision  for  leaving  money  on  deposit  six  months,  and  not  bearing  interest  after 
maturity. 

Distinguished  in  Jackson  v.  Mclnnis,  33  Or.  531,  43  L.  R.  A.  129,  72  Am.  St.  Rep. 
755,  54  Pac.  884,  holding  demand  of  payment  on  receiver  of  insolvent  bank  and 
notice  of  nonpayment  insufficient  to  bind  indorser  of  certificate  of  deposit  issued 
by  bank  before  insolvency. 
Time    of    payment. 

Cited  in  Citizens  Sav.  Bank  &  T.  Co.  v.  Babbitt,  71  Vt.  186,  44  Atl.  71,  holding 
silence  as  to  time  of  extension  of  note  and  time  of  payment  by  guarantor  leaves 
construction  to  be  reasonable  time  as  to  both. 
L.R.A.  Au.  Vol.  III.— 9. 
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Judgment    by    appellate    court. 

Cited  in  Miltimore  v.  Bottom,  66  Vt.  172,  28  Atl.  872,  holding  that  appellate 
court,  on  reversal,  may  render  such  judgment  as  lower  court  should  have  rendered. 
Parol  evidence  to  explain  indorsement. 

Cited  in  Young  v.  Sehon,  53  W.  Va.  137.  62  T,  R.  A.  505.  97  Am.  St.  Rep.  970, 
44  S.  E.  136,  holding  parol  evidence  admissible  to  explain  iiabii^j  r,f  promisee 
and  another  as  indorsers  of  non-negotiable  note;  Lyndon  Sav.  Bank  v.  interna- 
tional Co.  75  Vt.  231,  54  Atl.  191,  holding  that  real  obligation  of  indorser  in 
blank  on  promissory  note  may  be  shown  by  parol. 
Liability  of  surety. 

Cited  in  Rouse  v.  Wooten,  140  N.  C.  560,  53  S.  E.  430,  6  Ann.  Cas.  280,  hold- 
ing that  a  surety  is  primarily  liable  on  paper  under  statute  making  any  one 
such  who  by  the  terms  of  the  paper  is  absolutely  required  to  pay  the  same. 

16  L.  R.  A.  668,  BLUM  v.  SCHWARTZ,  —  Tex.  — ,  20  S.  W.  54. 
Protection   of   boiia   fide   inirchaser  at   judicial   sale. 

Cited  in  note  (21  L.  R.  A.  34,  54)  on  how  far  purchaser  at  execution  or  judicial 
sale  is  protected  as  bona  fide  purchaser. 

16  L.  R.  A.  674,  CINCINNATI,  H.  &  D.  R.  CO.  v.  KASSEN,  49  Ohio  St.  230,  31 

X.  E.  282. 
Liability   for   failure   to   avoid   accident. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Schade,  15  Ohio  C.  C.  433,  sustaining  ver- 
dict for  plaintiff  where  jury  might  have  found  that  engineer  was  not  keeping  care- 
ful watch  and  failed  to  give  signals  on  approaching  crossing;  Summit  Coal  Co.  v. 
Shaw,  16  Ind.  App.  16,  44  N.  E.  676,  holding  erroneous,  instruction  that  plain- 
tiff's negligence  will  not  prevent  recovery  if  defendant  could  have  avoided  acci- 
dent, if  not  limited  to  negligence  after  becoming  aware  of  other's  danger;  Balti- 
more &  0.  R.  Co.  v.  Hellenthal,  31  C.  C.  A.  418,  60  U.  S.  App.  156,  88  Fed.  120. 
holding  it  proper  to  submit  to  jury  question  whether  engineer  could  not  have 
stopped  train  after  first  becoming  aware  of  child  on  track;  Gahagan  v.  Boston 
&  M.  R.  Co.  70  N.  H.  450,  50  Atl.  146,  sustaining  nonsuit  where  there  was  nothing 
in  man's  appearance  or  gait  to  indicate  to  engineer  of  approaching  train  that  he 
was  not  fully  aware  of  danger  of  crossing  ahead  of  train;  Snyder  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  60  Ohio  St.  497,  54  N.  E.  475,  holding  railroad  owes  duty  to  sta- 
tion agent  necessarily  on  track,  to  keep  lookout  so  as  to  prevent  his  being  run 
down  by  train  giving  no  warning  of  its  approach;  Linton  v.  Gathers,  70  Neb. 
595,  97  N.  W.  799,  holding  failure  to  stop  car  after  collision  with  plaintiff  who 
was  negligent  in  crossing  tracks  a  question  for  jury  as  to  proximate  cause. 

Distinguished  in  Erie  R.  Co.  v.  McCormick,  69  Ohio  St.  53,  68  N.  E.  571,  holding 
knowledge  of  engineer  in  time  to  prevent  accident  necessary  to  support  recovery 
for  injury  to  one  on  track. 
Proximate   cause. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Ehlert,  19  Ohio  C.  C.  183,  holding  negli- 
gence of  railway  employees  in  failing  to  give  warning  of  approaching  train  to  one 
negligently  standing  close  to  track,  proximate  cause  of  death. 

Cited  in  footnotes  to  Daniels  v.  New  York,  N.  H.  &  H.  R.  Co.  62  L.  R.  A.  751, 
which  holds  carrier  not  liable  for  death  by  suicide  of  one  rendered  insane  by  neg- 
ligent injury;  Southern  R.  Co.  v.  Webb,  59  L.  R.  A.  109,  which  holds  negligent 
jolting  of  train,  hurling  passenger  through  door  on  track  insensible,  cause  of  death 
by  train  of  other  company;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train; 
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People  v.  Lewis,  45  L.    R.  A.  783,  which    hold*  that  suicide  of  person    mortally 
wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 
Contributory  iies'lig'ence. 

Cited  in  Schweinfurth  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  60  Ohio  St.  223,  54 
N.  E.  89,  holding  erroneous,  instruction  that  verdict  must  be  for  defendant  if  neg- 
ligence, however  slight,  of  plaintiff  contributed  to  accident;  Krause  v.  Morgan, 
53  Ohio  St.  37,  40  N.  E.  886,  holding  that  miner  must  be  free  from  negligence  to 
make  operator  liable  for  injury  due  to  explosion  of  fire  damp  under  statute  giv- 
ing right  of  action. 
Duty  of  carrier  toward  disabled  passenger. 

Cited  in  Black  v.  New  York,  X.  H.  &  H.  R.  Co.  193  Mass.  452,  7  L.R.A.(N.S.) 
148,  79  N.  E.  797,  9  Ann.  Cas.  485,  holding  that  intoxicated  condition  of  plain- 
tiff no  defense  to  the  placing  of  him  in  a  dangerous  situation,  catfsing  injury 
after  defendant's  knowledge  of  his  condition. 

Cited  in  footnote  to  Reed  v.  Louisville  &  X.  R.  Co.  44  L.  R.  A.  823,  which  re- 
quires railroad  company  to  stop  and  rescue  passenger  fallen  or  thrown  from  train, 
only  when  possible  without  risk  of  collision. 

Cited  in  notes  (19  L.  R.  A.  328)  on  exposure  of  drunken  passenger  to  danger  by 
ejection  from  car;    (27  L.R.A.  (N.S.)   769)   on  duty  of  carrier  to  passenger  fallen 
from  train. 
Last    clear    chance. 

Cited  in  Drown  v.  Northern  Ohio  Traction  Co.  76  Ohio  St.  249,  10  L.R.A. (N.S.) 
421,  118  Am.  St.  Rep.  844,  81  N.  E.  326,  distinguishing  "last  clear  chance" 
doctrine  from  a  modification  of  contributory  negligence  rules,  and  holding  that 
to  support  a  charge  thereon,  there  must  be  an  allegation  in  petition  that  de- 
fendant had  chance  to  avoid  injury  after  discovery  of  plaintiff's  danger;  Cain 
v.  Traction  Co.  13  Ohio  S.  &  C.  P.  Dec.  599,  holding  that  negligence  of  defend- 
ant must  be  subsequent  to  that  of  plaintiff. 

Cited  in  footnote  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424, 
which  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confused  after  assenting  to  motorman's  instructions  as  to  reaching  safe  place. 

Cited  in  note  (55  L.  R.  A.  458)  on  doctrine  of  last  clear  chance. 

Distinguished  in  Mercer  v.  White,  11  Ohio  C.  C.  N.  S.  143,  30  Ohio  C.  C. 
490,  holding  owner  not  liable  for  injury  to  person  from  dynamiting  of  wall, 
where  defendant  was  unaware  that  such  person  was  within  guard  ropes  before 
blast  was  fired;  Knepfle  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  13  Ohio  C.  C.  N.  S. 

258,  holding  railroad  not  liable  for  death,  from  loss  of  blood,  of  passenger  fall- 
ing from,  and  run  over  by,  train,  where  train  did  not  back  up  to  aid  him. 

For  injury  to  person  on  track. 

Cited  in  Foy  v.  Toledo  Consol.  Street  R.  Co.  10  Ohio  C.  C.  155,  6  Ohio  C.  D. 
398,  holding  railway  not  liable,  where  boy  playing  with  others  in  street,  sud- 
denly runs  in  front  of  car;  Cincinnati  Street  R.  Co.  v.  Jenkins,  20  Ohio  C.  C. 

259,  11  Ohio  C.  D.  131,  holding  charge  of  doctrine  of  last  chance  misleading,  in 
case  where  plaintiff,  to  avoid  obstruction  in  street,  drove  on  track  immediately 
in  front  of  street  car;   Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Gahan.  1  Ohio  C.  C. 
N.  S.  212,  24  Ohio  C.  C.  283,  holding  doctrine  of  last  chance  inapplicable,  where 
boy  climbs  between  cars  standing  at  or  near  crossing  and  does  not  look  out  for 
train  on  next  track;  Byrket  v.  Lake  Shore  &  M.  S.  R.  Co.  10  Ohio  C.  C.  N.  S. 
79,  29  Ohio  C.  C.  619,  holding  railroad  not  liable  for  injury  to  employee  walk- 
ing on  track  while  off  duty,  in  absence  of  actual  knowledge  by  those  controlling 
train  of  his  danger;   Miller  v.  Cincinnati  Traction  Co.  5  Ohio  N.  P.  N.  S.  493, 
18    Ohio    S.    &    C.    P.    Dec.    472,    holding    that    question    of    negligence    is    for 
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jury,  where  girl  of  fourteen  started  to  cross  track  and  motorinan  suddenly 
turned  on  power  and  girl  in  fright  stood  still;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Schade,  15  Ohio  C.  C.  433,  8  Ohio  C.  D.  321;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ehlert, 
19  Ohio  C.  C.  183,  10  Ohio  C.  D.  447;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Hall, 
16  Ohio  S.  &  C.  P.  Dec.  64, — holding  that  charge  that  traveler  crossing  railroad 
may  recover,  though  negligent,  if  defendant,  after  discovering  his  danger,  failed 
to  use  ordinary  care  to  avoid  injuring  him,  is  correct;  Cincinnati  Traction  Co. 
v.  Jennings,  7  Ohio  N.  P.  N.  S.  470,  19  Ohio  S.  &  C.  P.  Dec.  344,  holding  same 
in  case  of  attempt  to  drive  across  tracks  in  front  of  street  car. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  140  Ind.  104,  34 
L.  R.  A.  768,  39  N.  E.  921,  holding  carrier  not  guilty  of  wanton  neglect  of  duty 
in  not  stopping  freight  train  on  up  grade  to  remove  boy  wTho  had  jumped  on  car 
and  fallen  from  and  under  it;  Lake  Shore  &  M.  S.  R.  Co.  v.  Callahan,  2  Ohio 
C.  C.  N.  S.  333,  25  Ohio  C.  C.  121,  holding  railroad  not  liable,  where  section 
hand  is  injured  while  walking  along  track  without  paying  any  attention  to 
engine  back  of  him;  Lake  Shore  &  M.  S.  R.  Co.  v.  Reynolds,  3  Ohio  C.  C.  N.  S. 
173,  13-23  Ohio  C.  C.  205;  Lake  Shore  &  M.  S.  R.  Co.  v.  Harris,  3  Ohio  C.  C. 
X.  S.  604,  13-23  Ohio  C.  C.  405, — holding  that  charge  that  if  engineer  ought  to 
have  seen  decedent,  and  could  have  avoided  collision,  by  exercise  of  ordinary 
care,  railroad  would  be  liable,  is  error. 

16  L.  R.  A.  677,  LEWIS  v.  ARBUCKLE,  85  Iowa,  335,  52  N.  W.  237. 
Legality  of  juris  as  affected   l>y   insanity  or  undue  influence. 

Cited  in  Chambers  v.  Jtirady,  100  Iowa,  627,  69  N.  W.  1015,  refusing  to  set  aside 
deed  of  parent  to  child  where  grantor,  of  undoubted  soundness  of  mind,  lived  with 
grantee,  who  took  care  of  him  in  sickness  and  in  health;  Ramsdell  v.  Ramsdell, 
128  Mich.  116,  87  N.  W.  81,  sustaining  deed  by  insane  person  executed  in  lucid 
interval;  Henderson  v.  Jackson,  138  Iowa,  331,  26  L.R.A.  (N.S.)  481,  111  X.  W. 
821,  holding  that  a  superstitious  fear  of  husband's  post  mortem  displeasure 
causing  widow  to  will  her  property  to  husband's  relatives  will  not  invalidate 
will. 

Cited  in  footnotes  to  Orchardson  v.  Cofield,  40  L.  R.  A.  256,  which  holds  will 
prompted  by  delusion,  induced  by  belief  in  spiritualism,  that  beneficiary  gifted 
with  spiritual  powers  invalid;  People  v.  Oilman,  46  L.  R.  A.  218,  which  holds  con- 
spiracy to  cheat  by  materializing  seances  of  professed  medium  punishable,  though 
obvious  humbug. 

Cited  in  notes  (37  L.  R.  A.  270)  on  what  are  insane  delusions;  (63  Am.  St. 
Rep.  93)  on  insane  delusions. 

16  L.  R.  A.  681,  Re  LALLY,  85  Iowa,  49,  51  N.  W.  1155. 
Custody,    education,   and    welfare    of   child. 

Cited  in  Hadley  v.  Forrest,  112  Iowa,  126,  83  X.  W.  822,  refusing  custody  of 
her  child  to  divorced  woman  of  loose  character,  and  without  means,  seeking  to  ob- 
tain it  from  lady  in  whose  care  it  had  been  left;  State  v.  Bailey,  157  Ind.  330,  59 
L.  R.  A.  437,  61  N.  E.  730,  holding  that  parent  may  be  compelled  by  statute  to 
educate  child;  Miller  v.  Miller,  123  Iowa,  169,  98  X.  W.  631,  holding  abandon- 
ment of  child  by  parent  not  made  out  in  absence  of  adoption  proceedings,  by  dec- 
laration of  father  at  death  of  wife;  Smith  v.  Haas,  132  Iowa,  495,  109  X.  W. 
1075,  holding  that  the  interest  of  the  ward  may  be  considered  as  against  right 
of  guardian  to  custody  of  its  person  since  guardian's  right  is  equivalent  to 
that  of  a  parent. 

Cited  in  footnotes  to  Hibbette  v.  Bains,  51  L.  R.  A.  839,  which  sustains  father's 
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right  to  custody  of  child,  notwithstanding  assent  to  wife's  deathbed  contract  to 
give  custody  to  her  relatives :  Stapleton  v.  Poynter,  53  L.  R.  A.  784,  which  upholds 
custody  of  child  taken  against  its  will  from  wealthy  grandparent  and  given  to 
parent  of  moral  habits:  People  v.  Ewer,  25  L.  R.  A.  794,  which  holds  valid,  act 
prohibiting  employment  of  girls  under  fourteen  as  dancers  or  in  theatrical  exhi- 
bitions; Ite  Reiss,  25  L.  T\.  A.  70S,  which  denies  power  of  court  to  compel  father 
to  send  children  to  visit  their  grandmother;  Kelsey  v.  Green,  38  L.  R.  A.  471, 
which  denies  absolute  right  of  guardian  appointed  on  father's  application,  as 
against  guardian  appointed  in  other  state  where  child  actually  resides;  Anderson 
v.  Young,  44  L.  R.  A.  277,  which  sustains  court's  power  to  uphold,  in  interest  of 
child,  custody  held  under  void  agreement  with  parent;  State  ex  rel.  Lasserre  v. 
Michel,  54  L.  R.  A.  927,  which  denies  father's  absolute  right  to  custody  of  minor 
child;  Re  Young,  36  L.  R.  A.  224,  which  upholds  grandparents'  right  to  custody 
of  children  to  exclusion  of  father's  sister  appointed  guardian  by  his  will; 
Jones  v.  Bowman,  67  L.R.A.  860,  which  holds  that  religious  belief  will  not  in 
absence  of  statutory  requirement  be  considered  in  determining  the  proper 
custodian  of  an  infant. 

16  L.  R.  A.  684,  PEOPLE  v.  BRIDGES,  142  111.  30,  31  N.  E.  115. 
Fish    and    grame    laws    affecting    private    rights. 

Cited  in  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695, 
41  Atl.  1030,  holding  valid,  act  prohibiting  fishing  for  a  certain  period  in  private 
streams  in  which  fish  placed  by  fish  commissioner;  Peters  v.  State,  96  Tenn.  688, 
33  L.  R.  A.  115,  footnote  p.  114,  36  S.  W.  399,  holding  act  to  protect  fish,  affecting 
all  waters,  valid  notwithstanding  private  ownership  of  bodies  of  water;  People  v. 
Doxtater,  75  Hun,  477,  27  N.  Y.  Supp.  481,  holding  that  exclusive  right  of  fishing 
in  lake  connecting  with  navigable  river,  emptying  into  large  lake,  is  subordinate 
to  regulations  prescribed  by  legislature  for  general  good;  Re  Eberle,  98  Fed.  297, 
holding  valid,  statute  requiring  payment  of  license  fee  by  nonresident  for  privilege 
of  hunting:  Harper  v.  Galloway,  58  Fla.  261,  26  L.R.A.  (N.S.)  797,  51  So.  226, 
holding  that  the  state  legislature  may  duly  regulate  and  make  any  provision 
within  its  discretion  for  the  preservation  of  game  for  the  people  of  the  state 
not  contrary  to  state  and  Federal  constitutions ;  People  v.  Booth  Fisheries  Co. 
2-13  111.  429,  97  N.  E.  837.  holding  that  legislature  has  right  to  prohibit  killing 
or  taking  of  wild  game,  or  to  permit  such  killing  upon  such  conditions  as  it 
deems  just:  State  v.  Mallory,  73  Ark.  255,  67  L.R.A.  780,  83  S.  W.  955,  3  Ann. 
Cas.  852  (dissenting  opinion)  on  the  right  to  fish  as  not  being  inherent;  Ex 
parte  Fritz,  86  Miss.  217,  109  Am.  St.  Rep.  700,  38  So.  722,  holding  it  the  right 
and  duty  of  state  to  protect  fish  from  destruction  or  undue  reduction  in  num- 
bers by  riparian  owners  and  trespassers;  State  v.  Sutton,  139  N.  C.  576,  51 
S.  E.  1012,  holding  that  riparian  owner  of  land  and  mill  site  can  be  prohibited 
from  catching  fish  with  traps  within  his  own  mill  race;  People  v.  Horling,  137 
Mich.  413,  100  N.  W.  691,  holding  that  the  public  has  an  interest  in  fish  situated 
in  a  pond  entirely  within  one  man's  land  where  at  at  times  of  high  water  the 
fish  can  escape  into  river;  Cole  v.  Schweer,  159  111.  App.  281,  to  the  point  that 
fish  in  streams  are  classed  as  ferae  naturae,  in  which  riparian  proprietor  has 
only  qualified  property  which  is  divested  upon  escape  of  fish  to  other  waters; 
Schulte  v.  Warren,  218  111.  123,  13  L.R.A.(N.S.)  750,  75  N.  E.  782,  reversing 
120  111.  App.  21,  holding  that  the  right  to  fish,  does  not  depend  on  navigability, 
but  on  ownership  of  the  soil  through  which  water  flows  giving  owner  exclusive 
rights  within  his  own  land. 

Cited  :n  footnotes  to  State  v.  McGuire,  21  L.  R.  A.  478,  Avhich  holds  having  in 
possession  during  close  season  fish  previously  caught  not  an  offense;  State  v. 
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Mrozinski,  27  L.  R.  A.  76,  which  holds  valid,  absolute  prohibition  against  taking 
fish  otherwise  than  by  hook  and  line,  with  specified  exceptions. 

Cited  in  notes  (39  L.  R.  A.  585)  on  governmental  control  over  right  of  fishery; 
(60  L.R.A.  500,  501,  512)  in  right  to  fish;  (131  Am.  St.  Rep.  751,  752,  754,  755) 
on  law  of  fishing:  (42  Am.  St.  Rep.  138)  on  game  laws;  (78  Am.  St.  Rep. 
246)  on  acts  which  legislature  may  declare  criminal. 

Distinguished  in  People  v.  Miner,  144  111.  312,  li)  L.  R.  A.  348,  33  N.  E.  40, 
which  holds  party  is  twice  put  in  jeopardy  under  statute  giving  right  of  appeal 
from  acquittal  in  criminal  case  for  illegal  fishing. 

16  L.  R.  A.  688,  STATE  ex  rel.  HARTFORD  v.  CRAIG,  132  Ind.  54,  32  Am.  St. 

Rep.  237,  31  N.  E.  352. 
What    "town"    or   "city"    includes. 

Cited  in  Indianapolis  v.  Higgins,  141  Ind.  9,  40  N.  E.  671,  declaring  word 
"town"  to  be  generic,  including  cities,  in  act  prohibiting  driving  on  sidewalks. 

Cited  in  footnote  to  Gibson  v.  Wood,  43  L.  R.  A.  699,  which  holds  residence  in 
suburb  before  annexation,  residence  within  city  for  purpose  of  determining  eligi- 
bility to  city  office. 

Cited  in  note   (113  Am.  St.  Rep.  518)   on  abandonment  of  public  office. 

16  L.  R.  A.  689,  JENKINS  v.  BALLANTYNE,  8  Ltah,  245,  30  Pac.  760. 
Police    power    over,    and    property    in,    tlojtu. 

Cited  in  Hagerstown  v.  Witmer,  86  Md.  302,  39  L.  R.  A.  664.  37  Atl.  965, 
holding  ordinance  providing  that  dogs  running  at  large  shall  be  impounded  and,  if 
not  redeemed,  killed,  reasonable  police  regulation ;  Fox  v.  Mohawk  &  H.  River 
Humane  Soc.  165  N.  Y.  521,  51  L.  R.  A.  684,  80  Am.  St.  Rep.  767,  59  N.  E.  353, 
upholding  statute  requiring  payment  of  license  fee  to  society  for  prevention  of 
cruelty  to  animals  by  owners  of  dogs  within  cities  of  certain  size :  Sentnell  v.  New 
Orleans  &  C.  R.  Co.  166  U.  S.  704,  41  L.  ed.  1171,  17  Sup.  Ct.  Rep.  693,  holding 
statute  within  police  power  of  state  which  enacts  that  dogs,  to  be  protected,  must 
be  placed  on  assessment  rolls,  and  that  owner  cannot  recover  greater  value  for 
killing  them  than  that  he  has  thus  fixed.  Walker  v.  Towle,  156  Ind.  642,  53  L. 
R.  A.  751,  59  N.  E.  20,  holding  valid,  ordinance  requiring  dogs  to  be  muzzled,  and 
making  it  duty  of  certain  officers  to  kill  dogs  unmuzzled;  Salley  v.  Manchester  & 
A.  R.  Co.  54  S.  C.  485,  71  Am.  St.  Rep.  810,  32  S.  E.  526,  sustaining  property 
right  in  dogs  sufficient  to  maintain  action  for  killing  them  on  railway  tracks; 
Re  Ackerman.  6  Cal.  App.  17,  91  Pac.  429,  holding  that  the  imposition  of  a  dog 
tax  is  a  valid  exercise  of  the  police  power  under  necessary  circumstances  whether 
dogs  be  property  or  not. 

Cited  in  footnotes  to  Bowers  v.  Horan,  17  L.  R.  A.  773,  which  holds  that  bark- 
ing and  chasing  of  cats  and  tracking  newly  painted  porch  will  not  justify  kill- 
ing of  dog;  Nehr  v.  State,  17  L.  R.  A.  771,  which  authorizes  killing  of  dog  wtihout 
collar;  Gibson  v.  Harrison,  54  L.  R.  A.  268,  which  holds  exaction  of  fee  of  $1.50 
for  privilege  of  keeping  dog  authorized  by  statute;  Hodges  v.  Causey,  48  L.  R. 
A.  95,  which  denies  right  to  kill  trespassing  dog  whose  owner  notified  to  keep 
him  from  premises. 

Cited  in  notes  (37  L.  R.  A.  659)  on  liability  of  railroad  for  killing  dog*;  (40 
L.R.A.  510)  on  property  rights  in  dogs;  (9  Eng.  Rul.  Cas.  687)  on  property 
rights  in,  and  liability  for.  injuries  by  dogs. 
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16  L.  R.  A.  691,  STATE  ex  rel.  OLSON  v.  BROWN,  50  Minn.  353,  36  Am.  St.  Rep. 

651,  52  N.  W.  935. 

Constitutionality   of    laws   concerning-   care   and   detention   of   delinquent 
children. 

Cited  in  Re  Sanders,  53  Kan.  200,  23  L.  R.  A.  606,  footnote  p.  603,  36  Pac.  348, 
holding  that  probate  judge  cannot  commit  boy  under  sixteen  to  reformatory,  with- 
out his  consent  and  against  objection  of  parents;  State  ex  rel.  Schulman  v.  Phillips, 
73  Minn.  79,  75  N.  W.  1029,  upholding  act  relating  to  training  school  for  boys  and 
girls  as  not  providing  for  cruel,  unusual,  or  unequal  punishment;  Re  Sharp,  15 
Idaho,  128,  18  L.R.A.  (N.S.)  894,  96  Pac.  563,  holding  act  to  provide  for  care  of 
delinquent  children  not  unconstitutional  as  violative  of  guaranties  applicable 
to  criminal  procedure;  Hunt  v.  Wayne  Circuit  Judges,  142  Mich.  93,  3  L.R.A. 
(N.S.)  574,  105  N.  W.  531,  holding  state  may  define  status  of  infants  re- 
quiring guardianship,  and  enforce  state  control  and  education  of  infants  coming 
within  the  class;  Mill  v.  Brown,  31  Utah,  480,  120  Am.  St.  Rep.  935,  88  Pac. 
609,  holding  juvenile  court  act  constitutional  in  respect  to  proceedings;  State  v. 
Brooks,  146  Iowa,  298,  125  N.  W.  168,  to  the  point  that  statute  conferring  upon 
justice  of  peace  power  to  make  summary  conviction  in  certain  cases  where  jury 
trial  is  not  demanded  is  constitutional. 

Cited  in  footnotes  to  People  ex  rel.  Bradley  v.  Illinois  State  Reformatory,  23  L. 
R.  A.  139,  which  holds  lawful,  committal  of  infants  to  reformatory  with  maximum 
sentence,  subject  to  reduction ;  Re  Kriowack,  44  L.  R.  A.  699.  which  sustains  power 
of  supreme  court  to  restore  to  parents  children  committed  to  charitable  institution. 

Cited  in  note  (120  Am.  St.  Rep.  953,  955,  957)  on  constitutionality  of  statutes 
concerning  reformatories  and  juvenile  courts. 
"Writ    of   habeas    corpus    sought    on    constitutional    grounds. 

Cited  in  note  (39  L.  R.  A.  456)  on  decision  against  constitutional  right  as  nul- 
lity subject  to  collateral  attack. 
Jury    trial. 

Cited  in  Robison  v.  Circuit  Judge,  151  Mich.  324,  115  N.  W.  682,  holding  pro- 
ceeding to  determine  status  of  child,  to  commit  child  to  custody  of  probation 
officer,  or  to  custody  of  keeper  of  industrial  school  is  not  criminal  proceeding 
in  which  jury  of  twelve  is  required. 

Cited  in  footnote  to  Hall  v.  Armstrong,  20  L.  R.  A.  366,  which  denies  right  to 
jury  trial  in  actions  of  book  account. 

16  L.  R.  A.  695,  COLUMBUS  v.  COLUMBUS,  82  Wis.  374,  52  N.  W.  425. 
I^eg-islative    control    of    municipalities. 

Cited  in  note  (48  L.  R.  A.  488)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 

16  L.  R.  A.  699,  Re  MCLAUGHLIN,  4  Wash.  570,  30  Pac.  651. 
"When    marriage   consummated. 

Followed  in  Kelley  v.  Kitsap  County,  5  Wash.  523,  32  Pac.  554,  holding  issue 
of  white  man  and  Indian  woman,  who  was  bought  from  her  relatives  for  few  dol- 
lars, cannot  inherit  father's  estate. 

Cited  in  Re  Smith,  4  Wash.  703,  17  L.  R.  A.  574,  30  Pac.  1059,  holding  lawful 
marriage  not  instituted  by  cohabitation  so  as  to  entitle  woman  as  to  adminis- 
tration as  widow;  Re  Wilbur,  14  Wash.  246,  44  Pac.  262,  declaring  invalid,  mar- 
riage between  white  man  and  Indian  woman  according  to  Indian  customs;  Re 
Wilbur,  8  Wash.  41,  40  Am.  St.  Rep.  886,  35  Pac.  407,  holding  marriage  between 
white  man  and  Indian,  void  under  territorial  law,  not  validated  by  cohabitation 
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after  repeal  of  law;  Hatch  v.  Ferguson,  57  Fed.  971,  holding  right  to  dispose  by 
will  of  land  acquired  during  cohabitation,  but  before  marriage,  not  affected  by 
community  property  law. 

Cited  in  footnotes  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony;  Nims  v.  Thompson, 

17  L.  R.  A.  847,  which  holds  marriage  shown  by  evidence;  University  of  Michigan 
v.  McGuckin,  57  L.  R.  A.  917,  which  holds  lawful  marriage  shown  between  persons 
whose  cohabitation  originally  meretricious,  by  continued  cohabitation  after  disa- 
bility removed,  and  birth  of  children  baptized  as  legitimate. 

Cited  in  notes  (3  L.R.A.  (N.S.)  245)  on  effect  of  removal  of  impediment  to 
marriage  after  cohabitation  begun;  (79  Am.  St.  Rep.  364)  on  what  marriages 
are  void;  (17  Eng.  Rul.  Cas.  171,  174)  on  what  constitutes  a  valid  marriage. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Procter,  6  Tex.  Civ.  App.  303,  25  S. 
W.  811,  holding  that  girl  under  eighteen  cannot  marry  without  parent's  consent, 
a  statutory  license,  or  ceremony. 
Common-law    marriage. 

Cited  in  Offield  v.  Davis,  100  Va.  258,  40  S.  E.  910,  holding  common-law  mar- 
riage void  under  statute  requiring  license;  Re  Strauthers,  34  Pittsb.  L.  J.  N.  S. 
340,  holding  children  of  common-law  marriage  in  Virginia,  illegitimate;  Strauth- 
er's  Estate,  29  Pa.  Co.  Ct.  327,  holding  common  law  marriage  in  Virginia  in- 
valid; Kelson  v.  Carlson,  48  Wash.  654,  94  Pac.  477,  on  the  invalidity  of  corn- 
man  law  marriage  originally  contracted  and  consummated  within  the  state. 

Cited  in  notes  (124  Am.  St.  Rep.  122)  on  common  law  marriages;  (2  L.R.A. 
(N.S.)  355)  on  effect  on  common-law  marriage  of  statute  regulating  marriage. 
Proof  of  marriage. 

Cited  in  State  v.  Nelson,  39  Wash.  226,  81  Pac.  721,  holding  that  statute  pro- 
viding for  proof  of  marriage  by  recorded  certificate  does  not  exclude  other  man- 
ner of  proof;  Nelson  v.  Carlson,  48  Wash.  654,  94  Pac.  477,  holding  that  a  valid 
marriage  may  be  shown  by  cohabitation,  recognition  by  each  of  marriage  rela- 
tion, transaction  of  business  as  such,  and  burial  of  one  by  the  other  as  his  or 
her  spouse;  Potter  v.  Potter,  45  Wash.  404,  88  Pac.  625,  holding  that  marriage 
may  be  proven  by  circumstances  such  as  cohabitation,  reputation  and  recog- 
nition as  man  and  wife,  such  circumstances  raising  presumption  of  marriage 
shifting  burden  to  other  party;  Weatherall  v.  Weatherall,  56  Wash.  348,  105 
Pac.  822,  holding  that  although  common  law  marriages  are  not  allowed  evidence 
of  cohabitation,  reputation,  declarations  and  intention  are  admissible  to  raise 
presumption  of  a  lawful  marriage. 

16  L.  R  A.  707,  MANN  v.  JACKSON,  84  Me.  400,  30  Am.  St.  Rep.  358,  24  Atl. 

886. 
What    is   restraint   on   marriage. 

Cited  in  Harlow  v.  Bailey,  189  Mass.  212,  75  N.  E.  259,  holding  a  devise  to 
one  so  long  as  she  remain  single  is  not  an  invalid  restraint  in  marriage  though 
an  inducement  to  remain  single;  Appleby  v.  Appleby,  100  Minn.  424,  10  L.R.A. 
(N.S.)  596,  117  Am.  St.  Rep.  709,  111  N.  W.  305,  10  Ann.  Cas.  563,  holding  an 
ante-nuptial  agreement  for  support  of  husband  by  income  after  death  of  wife 
so  long  as  he  remain  unmarried  not  to  be  an  invalid  restraint  on  marriage. 

Cited  in  footnotes  to  King  v.  King,  52  L.  R.  A.  157,  which  authorizes  recovery 
on  fully  executed  r>romise  to  care  for  person  for  life,  though  accompanied  by  void 
promise  not  to  marry;  Herd  v.  Catron,  37  L.  R.  A.  731,  which  sustains  condition 
in  devise  to  widow  that  remarriage  shall  terminate  estate;  Ransdell  v.  Boston,  43 
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L.  R.  A.  526,  which  sustains  condition  in  will  that  gift  to  son  shall  be  for  life 
only,  unless  divorce  procured  in  pending  suit. 

Cited   in   notes    (2   L.R.A.  (N.S.)    546)    on   validity   of   legacy   in   restraint   of 
marriage;    (84  Am.  St.  Rep.  149)    on  conditions  in  restraint  of  marriage;    ("25 
Eng.   Rul.    Cas.    638)    on   validity   of   condition   in   restraint   of   marriage;     (95 
Am.  St.  Rep.  216)  on  validity  of  conditions  and  restrictions  in  deed. 
Equitable  jurisdiction   to  construe  will. 

Cited  in  Haseltine  v.  Shepherd,  99  Me.  501,  59  Atl.  1025,  holding  that  equity 
has  jurisdiction  to  construe  a  will  upon  the  bill  of  devisee  to  determine  his 
rights  as  against  other  devisees  wherever  there  is  doubt  as  to  the  intended 
meaning  thereof. 

Cited  in  note  (15  L.R.A. (N.S.)  602)  on  equity  jurisdiction  of  bills  for  con- 
struction of  wills  of  realty  passing  only  legal  estates. 

16  L.  R.  A.  710,  McKINNEY  v.  STATE,  3  Wyo.  719,  30  Pac.  293. 
"Who    may   raise    constitutional   auestion. 

Cited  in  Cram  v.  Chicago,  B.  &  Q.  R.  Co.  85  Neb.  594,  123  N.  W.  1045,  holding 
that  the  unconstitutionally  of  an  act  under  which  suit  is  brought  cannot  be 
raised  by  defendant  unless  he  can  affirmatively  show  that  he  has  been  prejudiced . 
thereby;  Cram  v.  Chicago,  B.  &  Q.  R.  Co.  85  Neb.  594,  26  L.R.A. (N.S.)  1031,  123 
N.  W.  1045,  holding  a  litigant  who  is  not  shown  to  have  been  prejudiced  by  en- 
forcement of  act  of  legislature  is  not  in  a  position  to  assail  such  act  on  the 
ground  of  its  being  unconstitutional. 

Cited  in  note   (32  L.R.A. (N.S.)   955,  957,  960)   as  to  who  may  object. to  statute 
as   containing  unconstitutional  discrimination. 
Untimely   motion   for   new   trial. 

Followed  in  Ward  v.  State,  171  Ind.  568,  86  N.  E.  994,  holding  that  a  motion 
for  new  trial  not  made  within  time  limit  is  unauthorized  and  presents  no  ques- 
tions for  review. 
Continuance. 

Cited  in  note  (122  Am.  St.  Rep.  748)  on  continuance  in  criminal  cases  for 
absence  of  witnesses. 

16  L.  R.  A.  715,  WOOD  v.  McGRATH,  150  Pa.  451,  24  Atl.  682. 
Municipal    power   over   streets   and   drainage. 

Cited  in  Flynn  v.  Shenandoah,  3  Lack.  Legal  News,  284,  19  Pa.  Co.  Ct.  626, 
holding  that  borough  may  empty  drainage,  and  permit  private  citizens  to  drain 
into  natural  stream,  if  flowage  not  unreasonably  increased;  Boyden  v.  Walkley, 
113  Mich.  612,  71  N.  W.  1099,  permitting  private  citizen  to  'construct  private 
sewer  at  own  expense  in  streets,  if  city  has  no  sewer  system;  Middletown  Drain- 
age Co.  v.  Middletown,  1  Dauphin  Co.  Rep.  112,  holding  that  borough  can  grant 
to  private  citizen  right  to  lay  drainage  pipes  in  streets;  Sandy  Lake  v.  Sandy 
Lake  &  S.  Gas.  Co.  16  Pa.  Super.  Ct.  240,  holding  that  borough  can  permit  pri- 
vate citizens  to  lay  gas  pipes  under  its  streets;  Shinzel  v.  Bell  Teleph.  Co.  31 
Pa.  Super.  Ct.  233,  on  the  use  of  the  subsurface  of  streets  for  public  purposes; 
Ingram  v.  Crafton,  35  Pittsb.  L.  J.  N.  S.  363,  holding  that  statute  authorizing 
construction  of  sewer  does  not  authorize  one  borough  to  extend  sewer  through 
streets  of  another  without  endeavoring  to  obtain  latter's  consent;  Fahey  v. 
Beacon  Light  Co.  10  Del.  Co.  Rep.  366,  holding  that  city  may  authorize  con- 
struction of  drains  and  water  pipes  along  streets  without  abutter's  consent. 
Injunctions. 

Cited  in  Hafer  v.  Guynan,  20  Pa.  Co.  Ct.  330,  7  Pa.  Dist.  R.  26,  refusing  to  en- 
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join  as  nuisance  use  of  church  turned  into  boiler  shop  near  to  railway  upon 
which  trains  run  night  and  day ;  Gitt  v.  Hanover,  12  Lane.  L.  Rev.  374,  4  Pa.  Dist. 
R.  608,  enjoining  borough  from  cutting  down  tree  in  sidewalk  as  widened  because 
not  in  pursuance  of  general  ordinance;  Com.  v.  Mahoning  Powder  Co.  30  Pa.  Co. 
Ct.  325,  14  Pa.  Dist.  R.  482,  holding  that  relief  prayed  for  must  be  un- 
doubted and  of  actual  and  pressing  necessity  before  a  court  of  equity  will  en- 
join a  public  nuisance;  Manegold  v.  Foundry  Co.  17  Pa.  Dist.  R.  977,  holding 
that  a  bill  to  enjoin  a  nuisance  will  lie  only  where  plaintiff's  right  has  been 
first  established  at  law  or  where  there  is  no  doubt  about  his  right  to  the 
equitable  relief. 

Distinguished  in  Com.  ex  rel.  Tyrone  v.  Stevens,  178  Pa.  502,  39  W.  N.  C.  376, 
3G  Atl.  166,  upholding  right  to  enjoin  construction  of  wall  in  stream,  increasing 
danger  from  floods. 

16  L.  R.  A.  719,  ROTHSCHILD  v.  DOUGHER,  85  Tex.  332,  34  Am.  St.  Rep.  811, 

20  S.  W.  142. 
Acknowledgment    before    Interested    party. 

Cited  in  Baxter  v.  Howell,  7  Tex.  Civ.  App.  201,  26  S.  W.  453,  holding  that 
chattel  mortgage  cannot  be  acknowledged  before  one  of  beneficiaries  under  it; 
Miles  v.  Kelley,  16  Tex.  Civ.  App.  153,  40  S.  W.  499,  denying  validity  of  contract 
to  create  mechanic's  lien  on  homestead  property  in  favor  of  association,  where 
acknowledgment  was  taken  before  officer  of  association;  Kothe  v.  Krag- Reynolds 
Co.  20  Ind.  App.  301,  50  N.  E.  594,  holding  acknowledgment  of  chattel  mortgage 
to  corporation  void  when  taken  by  its  secretary;  Bexar  Bldg.  &  L.  Asso.  v.  Heady, 
21  Tex.  Civ.  App.  156,  57  S.  W.  583,  holding  that  disqualification  of  notary  to 
take  acknowledgment  when  interested  is  not  affected  by  lack  of  constitutional 
provision  relating  to  it;  Iron  Belt  Bldg.  &  L.  Asso.  v.  Groves,  96  Va.  140,  31  S.  E. 
23,  denying  validity  to  trust  deed  in  which  acknowledgment  was  taken  before 
trustee,  although  he  was  ignorant  of  fact  that  he  was  named  in  it;  Silcock  v. 
Baker,  25  Tex.  Civ.  App.  509,  61  S.  W.  939,  holding  deed  of  married  woman,  ac- 
knowledged before  husband,  void. 

Cited  in  notes  (33  L.R.A.  334,  337)  on  right  of  interested  persons  to  take 
acknowledgment;  (56  Am.  St.  Rep.  800)  on  interest  of  officer  disqualifying  him 
from  taking  acknowledgment;  (]08  Am.  St.  Rep.  548)  as  to  when  defects  in 
certificate  of  acknowledgment  are  fatal. 

16   L.    R.   A.    721,    GRAND   RAPIDS    SCHOOL   FURNITURE    CO.    v.    HANEY 
SCHOOL  FURNITURE  CO.  92  Mich.  558,  31  Am.  St.  Rep.  611,  52  N.  W.  1009. 
I-lbel    of    manufactured    article. 

Cited  in  footnote  to  Marlin  Firearms  Co.  v.  Shields,  59  L.  R.  A.  310,  which  de- 
nies right  to  injunction  against  publishing  unjust  and  malicious  criticism  of 
manufactured  article. 

16  L.  R.  A.  723,  REECE  v.  KYLE,  49  Ohio  St.  475,  31  N.  E.  747. 
"What    is    champerty. 

Cited  in  Brown  v.  Ginn,  66  Ohio  St.  325,  64  N.  E.  123,  holding  agreement  by 
attorney  to  prosecute  suit  in  own  name,  take  all  risks  and  assume  all  expenses, 
receiving  compensation  of  recovery,  champertous;  Getchell  v.  Welday,  2  Ohio  N. 
P.  390,  holding  agreement  to  obtain  evidence  and  judgment  in  consideration 
of  assignment  of  part  of  said  judgment,  champertous ;  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  v.  Volkert,  58  Ohio  St.  372,  50  N.  E.  924,  holding  contract  to  perform  further 
legal  services,  if  error  proceedings  instituted  after  judgment  obtained,  not  cham- 
pertous; Stocker  v.  Henne,  8  Ohio  N.  P.  516,  11  Ohio  S.  &  C.  P.  Dec.  737,  hold- 
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ing  that  contract  by  clerk  of  court  to  pay  costs,  if  guardian  would  commence 
suit  for  ward,  is  void  as  against  public  policy;  Grievance  Committee  v.  Ennis, 
84  Conn.  607,  80  Atl.  767,  holding  that  contract  for  contingent  fee  of  fifty  per 
cent  of  amount  recovered  in  negligence  case  is  not  necessarily  unfair  or  illegal. 

Cited  in  footnotes  to  Irwin  v.  Curie,  58  L.  R.  A.  830,  which  sustains  right  of 
person  placing  demands  in  attorney's  hands  to  recover  agreed  compensation, 
though  statute  forbids  such  agreements ;  Newman  v.  Freitas,  50  L.  R.  A.  548, 
which  holds  void,  contract  to  pay  attorney  one  third  of  all  amounts  recovered  in 
divorce  suit;  Croco  v.  Oregon  Short-Line  R.  Co.  44  L.  R.  A.  285,  which  authorizes 
agreement  that  attorney's  compensation  shall  depend  on  successes  and  be  payable 
out  of  proceeds  of  litigation;  Johnson  v.  Van  Wyck,  41  L.  R.  A.  520,  which  holds 
agreement  by  attorney  to  prosecute  suit  at  own  expense  for  half  of  recovery, 
champertous;  Dorr  v.  Camden,  65  L.R.A.  348,  which  holds  that  contract  for  con- 
tingent fee  must,  in  order  to  be  sustained,  be  shown  to  have  been  entered  into 
by  the  client  after  full  knowledge  of  the  facts  and  circumstances  justifying  such 
contract. 

Cited  in  note  (83  Am.  St.  Rep.  171)  on  champertous  contracts  between  attor- 
neys and  clients. 

16  L.  R.  A.  729.  BO  YD  v.  SELMA,  96  Ala.  144,  11  So.  393. 
Sltns  of  taxable  property. 

Followed  in  State  v.  Kidd,  125  Ala.  420,  28  So.  480,  holding  that  situs  of  shares 
of  stock  for  purpose  of  taxation  is  owner's  domicil. 

Cited  in  Re  Fair,  128  Cal.  614,  61  Pac.  184,  holding  negotiable  railroad  bonds 
taxable  at  residence  of  owner;  State  v.  Scottish-American  Mortg.  Co.  76  Minn. 
162,78  N.  W.  962,  holding  notes  held  by  nonresident,  but  secured  by  mortgages  on 
residents'  real  estate,  not  taxable,  though  loan  negotiated  by  local  agents;  Na- 
tional Dredging  Co.  v.  State,  99  Ala.  467,  12  So.  720,  holding  personal  property 
within  and  used  in  state,  owned  by  nonresident,  taxable  where  found;  Buck  v. 
Miller,  147  Ind.  595,  37  L.  R.  A.  388,  62  Am.  St.  Rep.  436,  47  N.  E.  8,  holding 
that,  for  taxation,  term  "personal  property"  includes  bonds,  notes,  choses  in  ac- 
tion, and  other  evidences  of  credits,  and  that  their  situs  is  place  where  used  in 
business:  Hunt  v.  Turner,  54  Fla.  667,  45  So.  509,  holding  that  ordinarily  the 
situs  of  personalty  for  taxation  is  the  domicil  of  the  owner  and  citing  annota- 
tion on  that  point;  Gilbertson  v.  Oliver,  129  Iowa,  572,  4  L.R.A. (N.S.)  956, 
105  X.  W.  1002,  holding  an  indebtedness  to  a  nonresident  creditor  from  a  resi- 
dent debtor,  the  evidence  of  such  debt  being  at  domicile  of  creditor,  is  not  in- 
tangible property  within  the  state  subject  to  inheritance  tax;  also  citing  annota- 
tion on  that  point;  State  v.  Fidelity  &  D.  Co.  35  Tex.  Civ.  App.  229,  80  S.  W. 
544,  holding  that  the  term  "personal  property"  as  used  in  the  tax  law  includes, 
bonds,  notes,  credits  and  choses  in  action,  such  as  securities  deposited  within 
state  by  foreign  corporation  as  a  condition  to  the  right  to  do  business;  Com. 
v.  Williams,  102  Va.  790,  47  S.  E.  867,  1  Ann.  Cas.  434,  holding  that  debts  due 
decedent  should  be  taxed  in  the  name  of  the  executor  at  the  domicil  of  the  de- 
cedent; Kingsley  v.  Merrill,  122  Wis.  194,  67  L.R.A.  204,  99  N.  W.  1044,  2  Ann. 
Cas.  748,  holding  notes  and  mortgages  situated  within  the  state  to  be  taxable 
personalty;  Armour  Packing  Co.  v.  Augusta,  118  Ga.  556,  98  Am.  St.  Rep.  128, 
45  S.  E.  424,  holding  that  choses  in  action  in  the  hands  of  agent  of  nonresident 
corporation  have  situs  for  taxation  for  city  purposes  at  domicil  of  agent,  he  ob- 
taining them  through  ordinary  course  of  business;  North  American  Dredging 
Co.  v.  Taylor,  56  Wash.  569,  29  L.R.A. (N.S.)  110,  106  Pac.  162,  holding  self- 
propelling  seagoing  steam  dredge,  engaged  on  government  work  in  particular 
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county  of  state,  taxable  there  regardless  of  where  owner  resides  or  home  port  is 
located. 

Cited  in  footnotes  to  Re  Whiting,  34  L.  R.  A.  232,  which  holds  bonds  of  foreign 
corporation  within  state,  though  owned  by  nonresident,  subject  to  transfer  tax; 
Liverpool  &  L.  &  G.  Ins.  Co.  \.  Board  of  Assessors,  45  L.  R.  A.  524,  which  holds 
situs  of  debt  due  nonresident  is  at  creditor's  domicil  for  purpose  of  taxation : 
Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sustains  right  of  state  to 
tax  nonresident  mortgagee's  interest  in  land  within  state;  Kingman  County  v. 
Leonard,  34  L.  R.  A.  810,  which  denies  right  under  statute  to  tax  judgments 
owned  by  nonresidents;  Kingsley  v.  Merrill,  67  L.R.A.  200,  which  holds  mort- 
gages and  notes  of  solvent  debtors  taxable  at  owner's  residence. 

Cited  in  note    (62  Am.  St.  Rep.  457,  464)   on  situs  of  personal  property  for 
purposes    of   taxation. 
Situs    of   property    for   garnishment. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  332,  72  Am. 
St.  Rep.  181,  23  So.  825,  holding  that  situs  of  debt  for  purpose  of  garnishment  is 
domicil  of  creditor. 
Defenses   in   actions   on    tax   bills. 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  116,  33  S.  W.  480   (dissenting  opinion), 
as  to  right  of  taxpayer  in  possession  of  land,  if  sued,  to  resist  action  on  ground  of 
invalidity  of  ordinance. 
Injunction  against  tax  collection. 

Cited  in  Hallett  v.  Arapahoe  County,  40  Colo.  315,  90  Pac.  678,  denying  in- 
junction against  tax  collection  on  failure  of  complaint  to  show  inadequacy 
of  relief  at  law  or  irreparable  injury. 

16  L.  R.  A.  737,  STATE  ex  rel.  SHERMAN  v.  GEORGE,  22  Or.  142,  29  Am.  St. 

Rep.  586,  29  Pac.  356. 
POTver    of    appointment    to    office. 

Followed  in  The  Geo.  W.  Elder,  159  Fed.  1008,  holding  act  creating  a  board  of 
control  is  not  nugatory  for  the  reason  that  it  is  made  appointive  and  self- 
perpetuating  instead  of  elective. 

Cited  in  State  ex  rel.  Wagner  v.  Compson,  34  Or.  28,  54  Pac.  349,  and  Eddy  v. 
Kincaid,  28  Or.  558,  41  Pac.  156,  upholding  right  of  legislature  to  appoint  rail- 
road commissioners;  State  ex  rel.  Trauger  v.  Nash,  66  Ohio  St.  619,  64  N.  E.  558, 
holding  that  where  powrer  of  appointment  to  fill  vacancy  has  been  delegated  to  leg- 
islature by  people,  direction  to  governor  to  perform  duty  makes  it  purely  minis- 
terial ;  Atty.  Gen.  ex  rel.  Maybury  v.  Bolger,  128  Mich.  360,  87  N.  W.  366,  uphold- 
ing act  providing  for  appointment  of  park  commissioner  by  common  council  of 
city;  Cox  v.  State,  72  Ark.  98,  105  Am.  St.  Rep.  17,  98  S.  W.  756,  holding 
that  the  constitution  controls  as  to  what  branch  of  the  government  has  the  power 
of  appointment  to  office,  either  expressly  or  by  implication;  Richardson  v.  Young. 
122  Tenn.  498,  125  S.  W.  664,  holding  that  power  of  appointment  to  office  is 
political  and  not  inherently  legislative,  executive  or  judicial;  State  v.  Davis, 
88  S.  C.  208,  70  S.  E.  417,  to  the  point  that  appointment  of  special  judge  to  pre- 
side over  special  court  is  not  essentially  an  executive  function  within  classifica- 
tion of  legislative,  executive  and  judicial  powers;  Re  Appointment  of  Revisor, 
141  Wis.  615,  124  N.  W.  670,  as  sustaining  the  delegation  of  power  of  appoint- 
ment of  certain  officers  or  quasi  officers,  to  the  courts  or  judges. 

Cited  in  footnotes  to  Johnson  v.  State,  38  L.  R.  A.  373,  which  holds  void,  stat- 
ute depriving  governor  of  power  to  appoint  judges  of  inferior  court  by  changing 
its  name:  People  ex  rel.  Richardson  v.  Henderson,  22  L.  R.  A.  751,  which  denies 
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inherent  power  of  the  executive  to  appoint  officers;  Fox  v.  McDonald,  21  L.  R.  A. 

529,    which   holds   power    to   appoint    to   office    to    fill    vacancy    not   inherent   in 

governor. 

Legislative    power    over    local    indebtedness. 

Cited  in  Travelers'  Ins.  Co.  v.  Oswego  TVp.  7  C.  C.  A.  678,  19  U.  S.  App.  321, 
59  Fed.  67,  holding  valid,  act  authorizing  township  to  scale  down  and  refund 
bonded  indebtedness;  Simon  v.  Northup,  27  Or.  496,  30  L.  B,  A.  175,  40  Pac.  560, 
upholding  act  to  create  debt  against  city  without  its  consent,  for  acquiring 
bridges  and  ferries. 
Delegation  of  legislative  power. 

Cited  in  State  ex  rel.  Young  v.  Brill,  100  Minn.  519,  111  N.  W.  639,  10  Ann. 
C'as.  425,  on  the  delegation  of  legislative  power  to  another  branch  of  government. 
Judicial  powers. 

Cited  in  State  ex  rel.  Bennett  v.  Taylor,  54  Wash.  155,  102  Pac.  1029,  holding 
appointment  of  water  commissioner  by  superior  court  not  to  be  such  an  exercise 
of  judicial  power  as  to  be  subject  to  writ  of  prohibition. 
Double  office  holding. 

Cited  in  note   (86  Am.  St.  Rep.  591)  on  loss  of  one  office  by  accepting  another. 

Distinguished  in  Young  v.  Mankato,  97  Minn.  7,  3  L.R.A. (N.S.)    851,  105  N. 
W.  969,  holding  that  the  members  of  a  board  cannot  employ  one  or  more  mem- 
bers thereof  to  be  counsel,  furnish  advice  and  draw  up  the  work  assigned  to  the 
board. 
What    constitutes    an    "office." 

Cited  in  Bennett  Trust  Co.  v.  Sengstacken,  58  Or.  346,  113  Pac.  863,  holding 
that  commissioners  of  incorporated  ports  appointed  under  laws  of  1909,  are  not 
"officers"  within  meaning  of  constitution  limiting  tenure  of  office  to  four  years. 

Cited  in  note   (63  Am.  St.  Rep.  189)   on  what  are  public  offices. 

16  L.  R.  A.  743,  WOODARD  v.  WOODARD,  36  S.  C.  118,  15  S.  E.  355. 

16  L.  R.  A.  745,  BATES  v.  BABCOCK,  95  Cal.  479,  29  Am.  St.  Rep.  133,  30  Pac. 
605. 

Cited  in  Bates  v.  Coronado  Beach  Co.  109  Cal.  161,  41  Pac.  855,  as  containing 
facts  on  former  appeal. 
Objections    to    complaint    after   judgment. 

Cited  in  South  San  Bernardino  Land  &  Improv.  Co.  v.  San  Bernardino  Nat. 
Bank,  127  Cal.  247,  59  Pac.  699,  holding  defendant  not  having  appealed  from 
judgment  cannot  object  to  complaint,  unless  so  defective  that  judgment  cannot  be 
sustained;  West  v.  Johnson,  15  Idaho,  689,  99  Pac.  709,  holding  that  a  mere 
ambiguity  in  averment  of  material  fact  cannot  be  objected  to  after  judgment; 
Hollister  v.  State.  9  Idaho,  659,  77  Pac.  339,  holding  special  demurrer  the  only 
means  of  attacking  a  defective  allegation  in  complaint  an  objection  after  judg- 
ment only  going  to  an  entire  absence  of  allegation  of  material  fact. 
Insufficiency  of  complaint. 

Cited  in  Nash  v.  Rosesteel,  7  Cal.  App.  510,  94  Pac.  850,  holding  that  an  ob- 
jection to  a  complaint  for  fraud  on  the  grounds  of  failure  to  aver  some  of  the 
essential  elements  of  the  wrong,  is  well  founded. 
Partnership  property  in  land. 

Cited  in  Smith  v.  Putnam,  107  Wis.  162,  82  N.  W.  1077,  holding  that  contract 
for  partnership  dealing  in  land  is  within  statute  of  frauds  unless  fully  executed 
as  to  such  land,  when  rights  of  parties  may  be  enforced;  Moran  v.  Mclnerney,  129. 
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Cal.  31,  61  Pac.  575,  holding  that,  in  action  for  dissolution  of  copartnership,  real 
estate  should  be  treated  as  personal  property,  and  sold  to  pay  debts,  and  residue 
distributed;  Jones  v.  Patrick,  140  Fed.  406,  holding  a  partnership  in  profits  from 
dealing  in  land  need  not  to  be  in  writing  and  the  form  of  the  profits  after  deal  is 
closed  is  immaterial  as  regarding  statute  of  frauds. 

Cited  in  notes    (27   L.R.A.  466,  477:   37  L.R.A.  (X.S.)    889)    as  to  when  real 
estate  will  be  considered  partnership  property;    (48  Am.  St.  Rep.  65)    on  part- 
nership realty. 
Parol   partnership   agreement    to    deal    in    land. 

Cited  in  Koyer  v.  Willmon,  150  Cal.  787,  90  Pac.  135,  holding  a  parol  agree- 
ment to  purchase  land  jointly  in  the  name  of  one,  to  be  a  valid  partnership  to 
buy  land;  Garth  v.  Davis,  120  Ky.  110,  117  Am.  St.  Rep.  571,  85  S.  W.  692, 
holding  an  oral  agreement  to  form  a  partnership  to  deal  in  land  not  to  be  within 
statute  of  frauds;  Bond  v.  Taylor,  68  W.  Va.  327,  69  S.  E.  1000,  to  the  point 
that  oral  contract  of  partnership  to  deal  in  real  estate  is  not  within  statute  of 
frauds:  Davenport  v.  Buchanan.  6  S.  D.  381,  61  N.  W.  47,  holding  that  a  parol 
agreement  to  jointly  purchase  land  may  be  shown  in  an  action  by  one  party 
thereof  to  recover  money  fraudulently  obtained  by  the  other  on  misstatement  of 
amount  paid  for  the  land;  Norton  v.  Brink,  75  Neb.  569,  7  L.R.A.  (N.S.)  945,  121 
Am.  St.  Rep.  822,  196  N.  W.  668,  considering  but  not  deciding  status  of  a 
parol  partnership  agreement  to  purchase  land  and  holding  that  a  partner  to 
such  an  agreement  can  after  resale  of  land  purchased  in  name  of  the  other  have 
an  accounting  for  profits  realized. 

Cited  in  notes  (4  L.R.A.  (N.S. )  428,  429)  on  validity  of  parol  partnership  to 
deal  in  real  property;  (33  L.R.A.  (N.S.)  883)  on  validity  of  parol  partnership  to 
deal  in  land;  (5  L.R.A. (N.S.)  510)  on  what  constitutes  a  partnership  to  deal  in 
real  estate. 

Disapproved  in  Nester  v.  Sullivan,   147  Mich.  503,  9  L.R.A.  (N.S.)    1111,   111 
N.  W.  85,  holding  parol  agreement  for  partnership  to  purchase  land,  each  party 
to  advance  purchase  price  and  take  land  in  his  own  name  for  benefit  of  both 
to  be  within  statute  of  frauds. 
Parol  agreements  within  statute  of  frauds. 

Cited  in  Bree  v.  Wheeler,  4  Cal.  App.  112,  87  Pac.  255,  holding  that  an  agree- 
ment for  division  of  water  rights  acted  upon  and  possession  taken  is  binding 
though  no  conveyance  is  executed;  People's  Home  Sav.  Bank  v.  Stadtmuller, 
150  Cal.  109,  88  Pac.  280,  holding  that  one  receiving  stock  in  a  corporation  by 
distribution  is  not  a  stockholder  as  between  himself  and  the  corporation  where 
transfer  has  not  been  made  on  corporation  books. 

Cited  in  footnote  to  Greenwood  v.  Law,  19  L.  R.  A.  688,  which  holds  parol  agree- 
ment to  sell  and  assign  bond  and  mortgage  within  statute  of  frauds. 

Cited  in  note  ( 102  Am.  St.  Rep.  239 )  on  contract  for  sale  of  land  within  statute 
of  frauds. 
Scope  of  partnership  business. 

Cited  in  Williamson  v.  Nigh,  58  W.  Va.  636,   53  S.  E.  124,  holding  that  a 
partnership  may  be  formed  for  a  single  venture. 
What  constitutes  partnership. 

Cited  in  notes  (115  Am.  St.  Rep.  408,  409)  on  what  constitutes  a  partner- 
ship; (18  L.R.A. (N.S.)  992)  on  effect  of  agreement  to  share  profits  to  create 
partnership;  (19  Eng.  Rul.  Cas.  410)  on  agreement  for  sharing  profits  as  con- 
stituting a  partnership. 
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16  L.  R.  A.  752,  PEOPLE  ex  rel.  KUNZE  v.  FT.  WAYNE  &  E.  R.  CO.  92  Mich. 

522,  52  N.  W.  1010. 
What  nse  of  street   is  additional   servitude. 

Followed  in  Dean  v.  Ann  Arbor  Street  R.  Co.  93  Mich.  331,  53  N.  W.  396,  hold- 
ing that  electric  street  railway  may  not  be  added  servitude  on  abutting  land; 
Birmingham  Traction  Co.  v.  Birmingham  R.  6:  Electric  Co.  119  Ala.  142,  43  L.  R. 
A.  235,24  So.  502 ;  Detroit  v.  Detroit  City  R.  Co.  56  Fed.  874;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  674,  12  C.  C.  A.  372,  22  U.  S.  App.  570,  64 
Fed.  636, — holding  street  railway  but  improved  mode  of  street  use  and  does  not 
impose  additional  servitude  on  land  of  abutting  owners;  Nieman  v.  Detroit  Sub- 
urban Street  R.  Co.  103  Mich.  259,  61  N.  W.  519,  holding  that  electric  street  rail- 
way may  be  constructed  without  condemning  right  of  way;  People  v.  Eaton,  100 
Mich.  212,  24  L.  R.  A.  723,  59  N.  W.  145,  holding  placing  of  telegraph  poles  not 
additional  servitude  on  land  of  abutter  on  public  street;  Detroit  v.  Detroit  City 
R.  Co.  56  Fed.  880,  holding  that  function  of  city  is  merely  to  consent,  upon  condi- 
tions, that  street  railway  companies  may  exercise  state  franchise;  Peck  v.  Schenec- 
tady  R.  Co.  170  N.  Y.  312,  63  N.  E.  357  (dissenting  opinion),  majority  holding 
that  pvitting  electric  road  in  street  adds  servitude  on  abutting  owners;  Detroit, 
Ft.  Wayne  &  B.  I.  R.  Co.  v.  Railroad  Comrs.  127  Mich.  235,  62  L.  R.  A.  156,  86 
N".  W.  842  (dissenting  opinion),  on  point  that  street  railway  does  not  create  ad- 
ditional servitude. 

Cited  in  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  163  Ind.  277,  66  L.R.A. 
115,  106  Am.  St.  Rep.  222,  71  N.  E.  642,  2  Ann.  Cas.  967,  holding  an  electric 
street  railway  carrying  passengers  and  light  express,  mail  and  baggage  not  an 
additional  burden  on  the  streets  entitling  lot  owners  to  compensation;  Mannel 
T  Detroit,  M.  C.  &  M.  C.  R.  Co.  139  Mich.  108,  102  N.  W.  633,  holding  that  lot 
owner  is  not  entitled  to  compensation  or  court  intervention  where  street  car 
track  is  moved  so  close  to  his  curb  that  his  teams  cannot  stand  there  while 
«ar  is  passing,  such  change  being  necessary  and  approved  by  city  council;  Ecorse 
Twp.  v.  Jackson,  A.  A.  &  D.  R.  Co.  153  Mich.  397,  117  N.  W.  89,  distinguishing 
street  and  ordinary  railroads  on  the  grounds  of  servitude  and  burden  on  streets. 

Cited  in  notes    (17  L.R.A.  477)   on  what  use  of  street  or  highway  constitutes 
additional  burden;    (106  Am.  St.  Rep.  242,  246)    on  what  are  additional  servi- 
tudes in  highways;    (36  L.R.A. (N.S.)    709,  808)   on  abutter's  right  to  compensa- 
tion for  railroads  in  streets. 
Compensation    for    erection    of    embankment    in    street. 

Cited  in  footnote  to  Rauenstein  v.  New  York,  L.  &  W.  R.  Co.  18  L.  R.  A.  768, 
•which  denies  liability  to  abutter  for  embankment  to  change  grade,  necessitated 
by  railroad  embankment  in  intersecting  street. 
"Validity   of   public   contracts. 

Cited  in  Lewick  v.  Glazier,  116  Mich.  500,  74  N.  W.  717,  holding  contract  for 
water  supply  for  village  valid,  though  it  creates  monopoly. 
<lu<>    ^varraiito. 

Cited  in  Atty.  Gen.  v.  Detroit  Suburban  R.  Co.  96  Mich.  69,  55  N.  W.  562,  hold- 
ing interest  of  people  not  sufficient  to  support  quo  warranto  where  municipality 
has  power  to  grant,  and  has  granted,  right  of  way  to  street  railway  compaiiy; 
State  v.  Nebraska  Teleph.  Co.  127  Iowa,  197,  103  N.  W.  120,  holding  ordinance 
will  not  be  declared  void  in  quo  warranto  proceeding  where  it  is  not  claimed 
that  city  had  no  power  to  pass  the  ordinance. 

Cited  in  note  (22  L.R.A.  (N.S.)  812)  on  quo  warranto  for  vindication  of 
private  rights. 
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Franchises  and   licenses. 

Cited  in  McPhee  &  McG.  Co.  v.  Union  P.  R.  Co.  87  C.  C.  A.  619,  158  Fed.  17, 
holding  that  a  grant  from  a  municipality  to  a  street  railway  to  lay  track  in  a 
part  of  a  street  or  some  other  like  privilege  is  a  license  as  distinguished  from 
a  franchise  which  comes  from  sovereign  grant  and  is  essential  to  very  existence 
of  the  corporation. 
Forfeiture  for  failure  of  conditions. 

Cited  in  Atty.  Gen.  ex  rel.  Monroe  v.  Toledo  &  M.  R.  Co.  151  Mich.  478,  115 
N.  W.  422,  holding  that  a  failure  of  interurban  street  railway  to  comply  with 
conditions  of  grant  does  not  warrant  a  forfeiture  when  large  amount  of  money 
is  expended  but  it  may  afford  occasion  for  regulation  of  the  business. 
Reasonableness  of  ordinance. 

Cited  in  Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  229,  36  L.R.A. 
(N.S.)  860,  91  N.  E.  809,  holding  ordinance  restricting  number  of  tracks  on 
street  to  one  for  a  distance  of  three  or  four  squares  not  unreasonable,  when 
more  than  one  might  interfere  with  free  use  of  street  by  public. 

16  L.  R.  A.  754,  BOWERS  v.  SMITH,  111  Mo.  45,  33  Am.  St.  Rep.  491,  20  S.  W. 

101. 
Election    laws    and    validity    of    elections. 

Cited  in  State  ex  rel.  Bennett  v.  Barber,  4  Wyo.  82,  32  Pac.  14,  holding  statu- 
tory requirement  for  making  and  filing  certificate  of  nominations  of  candidates, 
mandatory;  Cook  v.  Fisher,  100  Iowa,  35,  69  N.  W.  264,  holding  election  law 
mandatory  on  clerk  preparing  ballot,  but  should  not  operate  to  defeat  election; 
Miller  v.  Pennoyer,  23  Or.  375,  31  Pac.  830,  holding  that  voters  cannot  be  dis- 
franchised by  error  of  county  official  in  printing  same  name  on  official  ballot  under 
two  different  groups  of  electors;  Tebbe  v.  Smith,  108  Cal.  108,  49  Am.  St.  Rep. 
68,  41  Pac.  454,  holding  ballots  marked  with  cross  to  right  of  name,  but  not  in 
square,  not  invalid  where  ballot  law  not  mandatory  on  that  point;  Atty.  Gen.  ex 
rel.  Reynolds  v.  May,  99  Mich.  546,  25  L.  R.  A.  328,  58  N.  W.  483,  upholding  act 
providing  that  no  one  can  be  assisted  in  marking  his  ballot  until  he  first  swears 
he  cannot  read  English;  Stackpole  v.  Hallahan.  16  Mont.  54,  28  L.  R.  A.  508,  foot- 
note p.  502,  40  Pac.  80,  refusing  to  declare  election  invalid  because  of  certain  de- 
fects in  nominating  certificates;  Boyd  v.  Mills,  53  Kan.  608,  25  L.  R.  A.  491,  42 
Am.  St.  Rep.  306,  37  Pac.  16,  refusing  to  invalidate  election  in  township  where, 
through  mistake  of  officials,  ballots  of  other  color  than  white  were  used  by  all 
electors  alike;  Lynip  v.  Buckner,  22  Nev.  439.  30  L.  R.  A.  357,  41  Pac.  762,  hold- 
ing that  strips  of  paper  and  numbers  of  unintentionally  left  on  ballots  by  official, 
without  knowledge  of  voters,  Avill  not  disfranchise;  Parker  v.  Hughes,  64  Kan. 
241,  56  L.  R.  A.  279,  91  Am.  St.  Rep.  216,  67  Pac.  637  (dissenting  opinion),  ma- 
jority holding  that  ballots  marked  to  distinguish  them,  contrary  to  provisions 
making  such  marks  criminal,  cannot  be  counted;  Morris  v.  Board  of  Canvassers, 
49  W.  Va.  263,  38  S.  E.  500,  declaring  mandatory,  provision  that  but  one  ballot 
shall  be  ushed  and  names  of  all  candidates  voted  for  must  be  on  that  ballot; 
Jones  v.  State,  153  Ind.  447,  55  N.  E.  229.  refusing  to  invalidate  election  of  town 
trustee  because  his  ticket  did  not  have  emblem  or  device  at  head,  although  it  was 
official;  Com.  v.  Rogers,  181  Mass.  192,  63  N.  E.  421,  which  holds  caucus  meet- 
ing legal  when  there  was  present  a  warden  de  facto,  though  elected  just  before 
caucus;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  670,  41  N.  E.  681,  sustaining 
act  requiring  use  of  official  ballot;  Kirkpatrick  v.  Deegans,  53  W.  Va.  286,  44  S. 
E.  465,  holding  act  requiring  poll  clerks  to  write  names  on  back  of  each  election 
ballot  sheet,  mandatory;  Stone  v.  Gregory,  110  Ky.  503,  61  S.  W.  1002,  holding 
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election  not  invalidated  because  of  immaterial  mistake  in  question  submitted; 
Montgomery  v.  Henry,  144  Ala.  639,  1  L.R.A.  (X.S.)  660,  39  So.  507,  6  Ann. 
Cas.  9G5.  holding  statutory  provision  with  reference  to  numbering  ballots  di- 
rectory only,  the  failure  to  comply  therewith  not  being  declared  to  be  fatal ; 
Averyt  v.  Williams.  8  Ariz.  360,  76  Pac.  463,  holding  that  failure  to  comply 
with  statutory  provisions  for  preservation  of  integrity  of  ballots  does  not  of 
itself  warrant  their  rejection  in  evidence  to  overcome  return  of  election  officers; 
Atty.  Gen.  v.  Campbell,  191  Mass.  502,  78  N.  E.  133,  sustaining  a  disregard  of 
statutory  technicalities  respecting  preparation  of  ballot  in  order  that  the  true 
will  of  the  voters  be  not  defeated;  State  v.  Swearingen,  128  Mo.  App.  614,  107 
S.  W.  1,  holding  that  a  disregard  of  a  directory  provision  for  number  of  elec- 
tion judges  not  affecting  the  result  of  the  election  nor  accompanied  by  fraud, 
will  not  invalidate  election;  Horsefall  v.  School  Dist.  143  Mo.  App.  546,  128  S. 
W.  33,  holding  where  mandatory  election  provisions  are  disregarded  the  vote 
or  election  is  invalid  but  where  a  directory  provision  is  disregarded  the  vote  or 
election  will  be  upheld  if  it  shows  the  will  or  wishes  of  the  voter;  Lane  v.  Bailey, 
29  Mont.  555,  75  Pac.  19],  holding  failure  of  registration  afficer  to  take  oath  of 
a  number  of  men  applying  for  registry  will  not  authorize  such  voters  disqualifi- 
cation; State  ex  rel.  Parler  v.  State  Canvassers,  79  S.  C.  418,  60  S.  E.  967, 
holding  that  where  an  irregularity  in  election  procedure  docs  not  aifect  the  re- 
sult it  will  be  disregarded  unless  the  statute  expressly  declares  it  to  be  fatal 
to  validity  of  election;  Perry  v.  Hackney,  11  N.  D.  154,  90  X.  W.  483,  holding 
failure  of  election  officers  to  comply  with  mandatory  provision  regarding  booths 
and  guard  rails  will  not  vitiate  election  in  absence  of  affect  to  the  result  caused 
by  such  failure;  State  ex  rel.  Dithmar  v.  Bunnell,  131  Wis.  206,  110  X.  W.  177, 
11  Ann.  Cas.  560,  holding  that  irregularity  of  nomination  disentitling  person  to 
have  name  on  ballot  does  not  warrant  the  throwing  out  of  votes  cast  for  such 
person  on  election;  Eskerson  v.  Des  Moines,  137  Iowa,  486,  115  N.  W.  177, 
on  the  illegality  of  restricting  a  voter  from  writing  a  name  on  printed  ballot. 

Cited  in  footnotes  to  Ellis  v.  May,  25  L.  R.  A.  325,  which  holds  reasonable,  re- 
quirement of  oath  of  inability  to  read  before  allowing  another  to  mark  ballot; 
Todd  v.  Election  Comrs.  29  L.  R.  A.  330  which  upholds  requirement  against  can- 
cliJate  having  name  on  official  ballot  more  than  once;  State,  Ransom,  Prosecutor, 
v.  Black,  16  L.  R.  A.  769,  which  holds  act  limiting  right  to  representation  on 
official  ballot  to  political  parties  casting  certain  percentage  of  vote  at  last  elec- 
tion, and  to  those  presenting  petitions,  valid;  Taylor  v.  Bleakley,  28  L.  R.  A. 
683,  which  holds  mandatory,  provision  against  counting  ballot  not  marked  as  re- 
quired by  statute. 

Cited  in  notes    (90  Am.   St.  Rep.  55,   61,   73,   77)    on   irregularities  avoiding 
elections;    (91  Am.  St.  Rep.  685,  686)   on  right  of  elector  to  vote  for  candidate 
not  named  on  official  ballot;    (49  Am.  St.  Rep.  240,  241)  on  distinguishing  marks 
invalidating  ballot. 
Hn  i>iiiu  objection  to  election. 

Cited  in  Schuler  v.  Hogan,  168  111.  377,  48  X.  E.  195;  State  ex  rel.  Hewen  v. 
Elliott,  17  Wash.  23,  48  Pac.  734;  State  ex  rel.  Crawford  v.  Xorris,  37  Neb.  313, 
55  N.  W.  1086;  Lewis  v.  Boynton,  25  Colo.  492,  55  Pac.  732, — holding  that  con- 
testant cannot  raise  objections  to  an  election,  thereby  defeating  will  of  electors, 
when  he  has  neglected  to  avail  himself  of  opportunity  presented  by  election  law; 
Baker  v.  Scott.  4  Idaho,  601.  43  Pac.  76.  holding  objection  that  name  of  success- 
ful candidate  was  improperly  placed  on  official  ballot  too  late  after  election; 
Earl  v.  Lewis.  28  Utah.  123.  77  Pae.  235,  holding  that  failure  of  proper  nomi- 
nation registration  can  only  be  taken  advantage  of  before  election  and  nomina- 
L.R.A.  Au.  Vol.  III.— 10. 
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tion  paper  presented  for  file  after  statutory  date  must  be  taken  unless  objection 
is  raised;   State  ex  rel.  Hunt  v.  Stafford,  120  Wis.  220,  97  N.  W.  1043,  holding 
that  the  right  of  the  party  voted  for  to  have  his  name  on  the  ballot  cannot  be 
questioned  after  election. 
Construction   of   statutes. 

Cited  in  Hilgert  v.  Barber  Asphalt  Paving  Co.  107  Mo.  App.  393,  81  S.  W. 
496,  construing  a  statute  changing  city  governments  so  that  the  change  would 
be  accomplished  at  spring  election  instead  of  at  passage  of  the  act  in  order  to 
properly  carry  out  legislative  intent;  Moorshead  v.  United  R.  Co.  203  Mo.  166, 
100  S.  W.  611,  affirming  119  Mo.  App.  576,  96  S.  W.  261,  holding  that  if 
a  certain  interpretation  would  lead  to  absurd  or  iniquitous  results  it  will  not 
be  adopted  unless  compelled  by  the  language;  State  ex  rel.  Sanks  v.  Johnson. 
138  Mo.  App.  319,  121  S.  W.  780,  holding  that  a  proposed  construction  of  a 
statute  amounting  to  an  absurdity  will  be  considered  to  show  the  true  construc- 
tion to  be  applied;  Ex  parte  Corliss,  16  N.  D.  542,  114  N.  W.  962  (dissenting 
opir.iou),  on  the  construction  of  a  statute  to  obtain  the  intent  of  legislature  and 
the  disregard  of  a  harmful  construction. 
— —  Of  adopted  statute. 

Cited  in  footnote  to  Wolf  v.  Youbert,  21  L.  R.  A.  772,  which  requires  applica- 
tion in  construing  adopted  statute  of  construction  of  courts  of  state  from  which 
•Adopted. 

16  L,  R.  A.  769,  STATE,  RANSOM,  PROSECUTOR,  v.  BLACK,  54  N.  J.  L.  446, 

4  Atl.  489,  1021. 
Election   laws   and   right    to   vote. 

Followed  without  discussion  in  State  ex  rel.  Ransom  v.  Black,  65  X.  J.  L.  688. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  580,  22  L.  R.  A.  137,  14  So. 
383,  holding  that  election  for  city  officer  may  be  regulated  by  legislature, 
constitutional  provisions  not  applying;  State  ex  rel.  Lamar  v.  Dillon,  32 
Fla.  561,  22  L.  R.  A.  132,  14  So.  383,  holding  voting  a  privilege,  and  not  a  right; 
Morris  v.  Board  of  Canvassers,  49  W.  Va.  264,  38  S.  E.  500,  upholding  statute 
requiring  voters  to  use  only  one  ballot,  which  must  contain  names  of  all  persons 
he  votes  for;  May  &  T.  Hardware  Co.  v.  Birmingham,  123  Ala.  325,  26  So.  537, 
holding  valid,  provision  requiring  voters,  voting  against  amendment,  to  strike  out 
words  "For  .  .  .  Amendment;"  State  ex  rel.  Runge  v.  Anderson,  100  Wis. 
533,  42  L.  R.  A.  243,  76  X.  W.  482,  upholding  act  prohibiting  political  party 
from  being  represented  on  official  ballot  unless  it  polled  at  preceding  election  2 
per  cent  of  vote;  State  ex  rel.  Plimmer  v.  Poston,  58  Ohio  St.  633,  42  L.  R.  A.  238, 
footnote  p.  237,  51  N.  E.  150,  holding  valid,  act  requiring  certified  nomination 
to  be  made  by  convention  representing  political  party  polling  at  least  1  per  cent 
of  entire  vote  cast  in  state;  Atty.  Gen.  ex  rel.  Reynolds  v.  May,  99  Mich.  546,  25 
L.  R.  A.  328,  58  N.  W.  483,  holding  it  reasonable  restriction  of  right  to  vote  to 
require  voter  to  swear  he  cannot  read  English  before  allowing  another  to  mark  his 
ballot;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  X.  E.  681,  upholding 
statute  making  official  ballot  compulsory  for  city  officers  and  optional  for  town 
officers;  Ladd  v.  Holmes,  40  Or.  181,  91  Am.  St.  Rep.  457,  66  Pac.  714,  holding 
valid,  act  limiting  right  of  party  electors  to  vote  at  primaries  of  their  own  par- 
ties; Com.  v.  Rogers,  181  Mass.  187,  63  N.  E.  421,  holding  valid,  act  relating  to 
voting  lists  at  caucuses;  Bliss  v.  Woolley,  68  N.  J.  L.  55,  52  Atl.  835,  holding 
ballots  furnished  electors  by  municipal  clerk  under  his  construction  of  law,  to  be 
treated  as  valid;  Hopper  v.  Stack,  69  X.  J.  L.  565,  56  Atl.  1,  holding  the  right 
to  vote  and  secrecy  of  ballot  not  to  be  constitutional  but  political  and  subject 
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io  legislative  denial  as  to  secrecy;  Solon  v.  State,  54  Tex.  Crim.  Rep.  274,  114  S.. 
W.  349,  holding  the  right  to  vote  not  inherent  but  conferred  by  the  people  and  sub- 
ject to  revocation ;  State  ex  rel.  Shepard  v.  Superior  Ct.  60  Wash.  374,  140  Am. 
St.  Rep.  925,  111  Pac.  233,  holding  that  only  such  provisions  as  may  in  their 
operation  shut  off  voter  from  ballot  box  will  be  held  obnoxious  to  constitutional 
right  to  vote;  Atwater  v.  Hassett,  27  Okla.  306,  —  L.R.A.  (N.S.)  — ,  111  Pac. 
802,  to  the  point  that  legislature  has  power  to  make  rules  for  orderly  casting  of 
vote  by  citizens;  Riter  v.  Douglass,  32  Nev.  431,  109  Pac.  444;  Ledgerwood  v. 
Pitts,  122  Tenn.  604,  125  S.  W.  1036, — holding  that  statute  excluding  political 
parties  casting  less  than  ten  per  cent  of  entire  vote  is  not  unconstitutional  for 
that  reason;  State  ex  rel.  McGrael  v.  Phelps,  144  Wis.  39,  35  L.R.A.  (N.S.)  370, 
128  X.  W.  1041  (dissenting  opinion),  on  validity  of  statute  refusing  recognition 
to  political  party  not  polling  certain  percentage  of  vote  at  previous  election. 

Cited  in  footnotes  to  Britton  v.  Election  Comrs.  51  L.  R.  A.  115,  which  holds 
void,  law  depriving  members  of  political  party,  polling  less  than  3  per  cent  of 
votes  at  preceding  election,  of  right  to  nominate  candidates;  Lindstrom  v.  Man- 
istee  County,  19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized 
vignette;  State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of 
ballots  with  device  upon  them  in  municipal  election;  State  ex  rel.  McCarthy  v. 
Moore,  59  L.  R.  A.  447,  which  sustains  prohibition  against  placing  on  official  bal- 
lot, name  of  unsuccessful  candidate  for  party  nomination  at  primary  election; 
Chamberlin  v.  Wood,  56  L.  R.  A.  187,  which  authorizes  limitation  of  votes  to  can- 
didates whose  names  on  official  ballot;  Brewer  v.  McClelland,  17  L.  R.  A.  845, 
which  holds  statute  requiring  notice  of  claim  to  be  legal  voter,  from  persons  re- 
siding less  than  six  months  in  county,  void;  Eaton  v.  BroAvn,  17  L.  R.  A.  697, 
which  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  ballot  marked 
opposite  name  of  political  party. 

Cited  in  notes  (25  L.  R.  A.  484)  on  how  far  right  to  vote  is  absolute;  (47  L.  R. 
A.  807)  on  marking  official  ballot;  (91  Am.  St.  Rep.  686)  on  right  of  elector 
to  vote  for  candidate  not  named  on  official  ballot;  (35  L.R.A. (N.S.)  354)  on 
constitutionality  of  legislation  affecting  party  representation  on  official  ballot. 
"Writing's  and  erasures  on  ballot. 

Criticised  in  Carlough  v.  Ackerman,  74  N.  J.  L.  19,  64  Atl.  964,  as  obiter, 
and  holding  that  the  office  as  well  as  the  name  of  the  candidate  can  be  written 
on  the  ballot. 

16  L.  R.  A.  774,  BARRETT  v.  ROCKPORT  ICE  CO.  84  Me.  155,  24  Atl.  802. 
Appropriation    of    ice. 

Cited  in  Becker  v.  Hall,  116  Iowa,  591,  56  L.  R.  A.  574,  footnote  p.  573,  88. N.  W. 
324,  holding  that  staking  of  banks  of  stream,  and  marking  staking,  or  cleaning 
ice  before  thick  enough  to  harvest,  does  not  amount  to  appropriation;  E.  G. 
Beechwood  Ice  Co.  v.  American  Ice  Co.  176  Fed.  436,  holding  that  the  riparian 
owner  of  land  flooded  by  dam  in  stream  on  land  below  with  such  owner's  consent 
is  the  owner  of  ice  formed  on  his  own  land  caused  by  dam  of  lower  owner; 
Wilson  v.  Harrisburg,  107  Me.  215,  77  Atl.  787,  holding  that  owner  of  land  has 
sole  right  to  take  ice  from  water  resting  upon  his  land. 

Cited  in  footnotes  to  Mansfield  v.  Place,  18  L.  R.  A.  39,  which  holds  prescriptive 
right  to  entire  ice  on  pond  acquired  by  cutting  from  any  points  desired ;  Marsh  v. 
McNider,  20  L.  R.  A.  333,  which  authorizes  sale  by  tenant  of  right  to  cut  ice  on 
running  stream;  Eidemiller  Ice  Co.  v.  Guthrie,  28  L.  R,  A.  581,  which  holds  right 
to  take  ice  from  pond  in  non-navigable  stream  in  owner  of  land  as  against  owner 
of  pond  with  right  of  flowage;  Concord  Mfg.  Co.  v.  Robertson,  18  L.  R.  A.  679, 
-which  holds  littoral  proprietor's  right  to  cut  ice  on  great  pond  not  exclusive; 
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Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829,  which  holds  taking  of  ice  in  large 
quantities  from  public  lake  not  exercise  of  common  right  in  its  waters. 

Cited  in  note   (23  Eng.  Rul.  Cas.  163)  on  riparian  owner's  right  of  access. 

16  L.  R.  A.  776,  HOLLEY  v.  GLOVER,  36  S.  C.  404,  31  Am.  St.  Rep.  883,  15  S.  E. 

605. 
Dower   rights   as   property. 

Cited  in  Gaffney  v.  Jefferies,  59  S.  C.  569,  53  L.  R.  A.  920,  footnote  p.  918,  82 
Am.  St.  Rep.  860,  38  S.  E.  216,  holding  wife's  dower  right  not  barred  by  partition 
in  kind  between  alienee  of  husband  and  other  cotenants;  Chouteau  v.  Missouri  P. 
R.  Co.  122  Mo.  394,  30  S.  W.  299,  holding  inchoate  dower  interest  not  property 
which  cannot  be  extinguished  by  condemnation  proceedings  against  husband; 
Haggerty  v.  Wagner,  148  Ind.  650,  39  L.  R.  A.  392,  48  X.  E.  366,  holding  that 
partition  sale  extinguishes  inchoate  right  of  dower  of  wife  of  cotenant  not  made 
party;  Woman's  Club  Corp.  v.  Reed,  111  Ky.  811,  64  S.  W.  739,  holding  wife's 
right  of  dower -not  passed  on  sale  of  husband's  interest  in  land;  McLeod  v.  Mc- 
Leod,  169  Ala.  661,  53  So.  834,  holding  that  wife's  inchoate  dower,  is  defeated  by 
sale  in  partition  of  common  property. 

Cited  in  notes   (18  L.R.A.  76)   on  power  of  husband  or  his  creditors  to  defeat 
wife's  right  of   dower;    (82   Am.  St.   Rep.   866,   867)    on   effect  of  partition   on 
dower. 
Conclnsiveness    of   decree    in   partition. 

Cited  in  Norwood  v.  Gregg,  67  S.  C.  228,  45  S.  E.  163,  holding  parties  to  par- 
tition suit  bound  by  decree  as  to  land  included  in  description. 

Cited  in  note  (101  Am.  St.  Rep.  867)   on  effect  of  compulsory  partition. 

16  L.  R.  A.  787,  ST.  LOUIS  &  S.  F.  R.  CO.  v.  MURRAY,  55  Ark.  248,  29  Am.  St. 

Rep.  32,  18  S.  W.  50. 
Care  of  passenger  required  of  carrier. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rexroad,  59  Ark.  185,  26  S.  W.  1037, 
holding  erroneous,  instruction  that  railway  liable  if  conductor  in  passing  out  of 
car  might,  with  reasonable  care,  have  seen  child  in  charge  of  mother,  yet  injured 
her  by  closing  door;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  557,  31  S.  W. 
571,  holding  "highest  degree  of  care"  is  that  Avhich  prudent  and  cautious  man 
would  exercise  consistent  with  mode  of  conveyance  and  practical  operation  of 
railroad;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Purifoy,  99  Ark.  368,  138  S.  W.  631, 
holding  that  care  required  of  railroad  toward  passengers  is  highest  degree  of 
care  which  prudent  man  would  exercise;  Arkansas  C.  R.  Co.  v.  Janson,  90  Ark. 
498,  119  S.  W.  648,  holding  that  same  degree  of  care  is  required  in  regard  to  pas- 
sengers on  a  freight  train  as  on  a  passenger  train,  which  is  the  highest  practical 
degree  of  care  consistent  with  the  mode  of  travel. 
What  is  negligence  in  emergency. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Touhey,  67  Ark.  216,  77  Am.  St.  Rep.  109r 
54  S.  W.  577,  holding,  in  cases  of  emergency,  passenger  justified  in  jumping  from 
car  if  person  of  reasonable  firmness  and  prudence  would  be  so  justified;  Western 
Maryland  R.  Co.  v.  State,  95  Md.  647,  53  Atl.  969,  holding  sleeping  driver,  waked 
suddenly  and  told  to  jump  from  car  derailed  by  breaking  of  axle,  justified  in  doing 
as  told;  Southwestern  Develop.  Co.  v.  Boyd,  7  Ind.  Terr.  791,  104  S.  W.  1174, 
holding  defendant  not  liable,  in  the  absence  of  negligence,  for  an  injury  caused 
by  an  attempt  to  escape  from  supposed  danger  upon  false  alarm;  Waniorek  v. 
United  R.  Co.  17  Cal.  App.  125,  118  Pac.  947;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Evans,  99  Ark.  '<  y,  137  S.  W.  568, — holding  that  question  of  contributory 
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negligence  of  passenger  endeavoring  to  escape  from  apparent  danger  should 
be  determined  by  judging  whether  his  attempt  to  escape  was  act  of  reasonable 
man. 

Cited  in  note   (37  L.R.A.  (N.S.)   49)   on  care  required  in  sudden  emergency. 
lies    g-estae. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  89,  41  C.  C.  A.  40,  100 
Fed.  756,  holding  admissible,  evidence  of  what  passenger  and  injured  woman  saw 
and  heard  after  accident:  Cromeenes  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  37  Utah, 
492,  109  Pac.  10,  Ann.  Cas.  1912  C,  307,  holding  that  instinctiveness  is  requisite 
of  declarations  in  order  to  make  them  part  of  res  gestse. 

Cited  in  notes  ( 19  L.R.A.  749 )  on  how  near  main  transaction  declarations 
must  be  made  in  order  to  constitute  part  of  res  gestse;  (20  L.R.A.  (N.S.)  136) 
on  nonparticipation  in  accident  or  affray  as  rendering  one's  statements  or  ex- 
clamations inadmissible  as  res  gestae;  (24  L.R.A. (N.S.)  254)  on  admissibility 
of  expressions  or  statements,  subsequent  to  injury  of  present  pain. 

Distinguished  in  Colorado  Midland  R.  Co.  v.  McGarry,  41  Colo.  404,  92  Pac. 
915,  holding  that  testimony  of  conductor  for  defendant  that  he  had  seen  witnesses 
other  than  those  introduced  by  plaintiff  with  pieces  of  rotten  wood  not  com- 
ing from  the  cross-ties  at  time  of  wreck  is  inadmissible  to  rebut  admission  of 
pieces  taken  by  plaintiff's  witnesses  taken  from  ties  at  time  and  place  of  wreck; 
Louisville  R.  Co.  v.  Johnson,  131  Ky.  286,  20  L.R.A. (N.S.)  144,  115  S.  W.  207, 
disallowing  admission  of  declarations  of  bystanders  as  to  cause  of  accident. 

16  L.  R.  A.  791,  STATE  ex  rel.  HASTINGS  v.  SMITH,  35  Neb.  13,  52  N.  W.  700. 
Qualification,  appointment,  suspension,  and  removal  of  officers. 

Cited  in  State  ex  rel.  Churchill  v.  Hay,  45  Neb.  329,  63  N.  W.  821,  holding  gov- 
ernors power  of  removal  administrative,  and  not  judicial  so  as  to  be  determined 
or  reviewed  by  court;  State  ex  rel.  Churchill  v.  Bemis,  45  Neb.  737,  64  N.  W.  348, 
holding  valid,  act  making  party  affiliation  a  qualification  for  office;  State  ex  rel. 
Home  v.  Holcomb,  46  Neb.  94,  64  N.  W.  437,  sustaining  contemporaneous  con- 
struction of  Constitution  as  to  appointment  of  officers  to  institution  for  blind; 
State  ex  rel.  Wheeler  v.  Stuht,  52  Neb.  226,  71  N.  W.  941,  discussing  validity  of 
act  limiting  qualification  of  persons  entitled  to  appointment  of  police  commis- 
sioner; People  ex  rel.  Engley  v.  Martin,  19  Colo.  579,  24  L.  R.  A.  205,  36  Pac. 
543.  holding  governor's  order  stating  cause  for  removal  of  members  of  fire  and 
police  board  exclusive  and  conclusive  evidence  of  such  cause ;  Hartigan  v.  West 
Virginia  University,  49  W.  Va.  51,  38  S.  E.  698  (dissenting  opinion),  majority 
holding  professor  removable  without  notice  by  board  of  regents;  State  ex  rel. 
Young  v.  Robinson,  101  Minn.  286,  20  L.R.A. (N.S.)  1131,  112  N.  W.  269,  holding 
power  of  city  council  given  by  charter  to  remove  city  officers  does  not  exclude 
such  removal  by  state  through  attorney  general,  the  two  powers  being  consistent; 
Bannerman  v.  Boyle,  160  Cal.  206,  116  Pac.  732,  holding  that  removal  cannot  be 
made  without  notice  and  hearing  where  officer  is  appointed  for  fixed  term  and  it 
is  provided  that  he  may  be  removed  during  term  "for  cause;"  Hagerty  v.  Shedd, 
75  N.  H.  396,  139  Am.  St.  Rep.  725,  74  Atl.  1055,  holding  that  statute  providing 
that  mayor  may  remove  officer  for  cause  contemplates  removal  for  legal  cause 
after  notice  and  hearing. 

Cited  in  footnote  to  Re  Advisory  Opinion,  18  L.  R.  A.  594,  which  holds  right  to 
hold  office  not  affected  by  suspension  from  same  office  during  preceding  term. 

Distinguished  in  State  ex  rel.  Gapen  v.  Somers,  35  Neb.  325,  53  N.  W.  146, 
which  holds  city  officers  may  be  removed  without  charges  where  they  are  remov- 
able by  mayor  at  pleasure. 
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Construction   favoring  validity   of  statute. 

Cited  in  State  ex  rel.  Pentzer  v.  Malone,  74  Neb.  651,  105  X.  W.  893,  holding 
that  a  statute  will  be  construed  so  as  to  be  constitutional  though  construction 
given  may  not  be  the  most  natural  or  obvious;  State  ex  rel.  Hensley  v.  Plasters,. 
74  Xeb.  6G6,  3  L.R.A.  (N.S.)  894,  105  N.  W.  3092,  13  Ann.  Cas.  154  (dissenting 
opinion),  on  construction  of  statute  with  a  view  to  constitutionality;  State  ex 
rel.  Jones  v.  Sargent,  145  Iowa,  309,  27  L.R.A.  (X.S.)  727,  124  X.  W.  339,  hold- 
ing a  statute  requiring  the  members  of  a  commission  to  be  appointed  from  the 
two  dominant  political  parties  is  not  void  as  granting  special  privileges  or 
immunities. 

16  L.  R.  A.  798,  ALLEN  v.  KEILY,  17  R.  I.  731,  33  Am.  St.  Rep.  905,  24  Atl.  776. 
Rig'lit    to    eject    tenant. 

Cited  in  Howe  v.  Frith,  43  Colo.  81,  17  L.R.A. (N.S.)  675,  127  Am.  St.  Rep.  79r 
95  Pac.  603,  15  Ann.  Cas.  1069,  holding  that  no  right  of  action  arises  in  favor 
of  tenant  because  landlord  turned  off  heat  because  of  breach  of  covenant  by  lessee, 
where  lease  reserved  right  of  re-entry. 

Cited  in  footnotes  to  Irwin  v.  Hess,  35  L.  R.  A.  415,  which  holds  as  damages 
for  wrongful  ousting  of  tenant  from  part  of  farm,  difference  in  rental  value  with 
and  without  such  part;  Smith  v.  Detroit  Loan  &  Bldg.  Asso.  39  L.  R.  A.  410, 
which  sustains  landlord's  right  of  peaceable  re-entry  after  default  and  notice 
that  lease  terminated. 

Cited  in  notes  (55  L.R.A.  259)  on  liability  for  ejecting  sick  tenant,  lodger,  or 
other  occupant  from  building  when  right  of  occupancy  has  terminated;  (11 
L.R.A.  (N.S. )  468)  on  liability  of  landlord  forcibly  dispossessing  tenant  holding 
over;  (8  L.R.A. (N.S.)  430)  on  forcible  entry  and  detainer  against  one  forcibly 
dispossessing  peaceable  possessor  in  asserting  lawful  right  to  possession;  (17 
L.R.A. (N.S.)  672)  on  right  of  landlord  to  render  tenement  uninhabitable  under 
reservation  of  right  of  re-entry  for  condition  broken;  (127  Am.  St.  Rep.  96, 
99)  on  effect  of  re-entry  clauses  in  leases. 

16  L.  R.  A.  800,  UNION  P.  R.  CO.  v.  LAPSLEY,  2  C.  C.  A.  149,  4  U.  S.  App.  542, 

51  Fed.  174. 
Imputed  negrligrence. 

Cited  in  Pyle  v.  Clark,  25  C.  C.  A.  193,  49  U.  S.  App.  260,  79  Fed.  748,  and 
Turnpike  Co.  v.  Yates,  108  Tenn.  440,  67  S.  W.  69,  holding  negligence  of  driver  can- 
not be  imputed  to  person  whom  he  is  driving  gratuitously ;  Chicago,  St.  P.  &  K.  C. 
R.  Co.  v.  Chambers,  15  C.  C.  A.  332,  32  U.  S.  App.  253,  68  Fed.  152,  holding  neg- 
ligence of  fellow  servant  not  imputable  to  engineer  killed  at  grade  crossing  by 
engine  of  another  road;  Honey  v.  Chicago,  B.  &  Q.  R.  Co.  59  Fed.  425,  holding 
negligence  of  wife  struck  by  train  at  crossing  not  imputable  to  her  husband  who 
had  preceded  her;  Delaware,  L.  &  W.  R.  Co.  v.  Devore,  52  C.  C.  A.  82,  114  Fed. 
160,  holding  negligence  of  father  in  driving,  imputable  to  child  held  in  its  moth- 
er's arms;  Duval  v.  Atlantic  Coast  Line  R.  Co.  134  N.  C.  343,  65  L.  R.  A.  727. 
100  Am.  St.  Rep.  830,  46  S.  E.  750,  holding  negligence  of  father  not  imputable  to 
daughter  riding  with  him;  West  Chicago  Street  R.  Co.  v.  Dougherty,  110  111.  App. 
206,  and  Farley  v.  Wilmington  &  N.  C.  Electric  R,  Co.  3  Penn.  (Del.)  586.  52  Atl. 
543,  holding  negligence  of  diver  not  imputable  to  gratuitous  passenger:  Mc- 
Rride  v.  Des  Moines  City  R.  Co.  134  Iowa.  408.  109  N.  W.  618.  as  repudiating 
the  rule  of  imputed  negligence  laid  down  in  an  early  case  to  the  effect  that  the 
negligence  of  plaintiff's  carrier  concurring  with  that  of  another  is  imputed  ta 
plaintiff;  Chicago  Union  Traction  Co.  v.  Leach,  117  111.  App.  172,  holding  that 
negligence  of  hack  driver  concurring  with  that  of  defendant  cannot  be  imputed 
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to  plaintiff  who  had  no  supervision  over  such  driver  except  to  direct  destina- 
tion; Nonn  v.  Chicago  City  R.  Co.  232  111.  381,  122  Am.  St.  Rep.  114,  83  N.  E. 
924,  holding  negligence  of  driver  of  delivery  wagon  having  full  control  thereof 
concurring  with  that  of  defendant  cannot  be  imputed  to  plaintiff  who  was  em- 
ployed on  the  wagon  to  carry  packages  from  wagon  to  houses  and  had  no  super- 
vision of  driving;  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass.  320,  8  L.R.A. 
(N.S.)  613,  118  Am.  St.  Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402,  holding  con- 
curring negligence  of  driver  not  imputable  to  plaintiff  riding  as  a  guest,  where 
she  had  no  opportunity  to  prevent  the  accident  or  control  the  driver;  Loso  v. 
Lancaster  County,  77  Neb.  468,  8  L.R.A. (N.S.)  623,  109  N.  W.  752,  holding  that 
negligence  of  driver  cannot  be  imputed  to  plaintiff  injured  while  riding  in  private 
vehicle,  no  privity  existing  between  him  and  driver  and  in  the  absence  of  neg- 
ligence on  his  own  part;  Baltimore  v.  State,  92  C.  C.  A.  335,  166  Fed.  646,  hold- 
ing that  the  negligence  of  decedent's  driver  cannot  be  imputed  to  decedent  who 
was  not  negligent  himself;  Winona  v.  Botzet,  23  L.R.A.(N.S.)  214,  94  C.  C.  A. 
563,  169  Fed.  330,  holding  that  negligence  of  driver  cannot  be  imputed  to  plain- 
tiff riding  free  of  charge  such  passenger  not  being  guilty  of  contributory  negli- 
gence ;  Eisenhauer  v.  Halifax  &  S.  W.  R.  Co.  42  N.  S.  442,  holding  negligence  of 
husband  in  driving  team  not  imputable  to  wife  and  son  injured  while  riding 
with  him;  Moon  v.  St.  Louis  Transit  Co.  237  Mo.  436,  141  S.  W.  870,  holding 
that  negligence  of  master's  servant  while  driving  is  not  imputable  to  master's 
wife  who  was  riding  with  him;  Foley  v.  East  Flamborough  Twp.  26  Ont.  App. 
Rep.  47,  holding  that  as  affecting  imputed  negligence  the  fact  that  person  in- 
jured is  not  a  public  passenger  but  a  guest  is  not  material. 

Cited  in  footnotes  to  Mullen  v.  Owosso,  23  L.  R.  A.  693,  which  holds  negligence 
of  driver  of  private  carriage  imputable  to  woman  voluntarily  riding  with  him; 
Koplitz  v.  St.  Paul,  58  L.  R.  A.  74,  which  holds  negligence  of  omnibus  driver  not 
imputable  to  member  of  picnic  party  carried;  Illinois  C.  R.  Co.  v.  McLeod,  52  L. 
R.  A.  954,  which  holds  hirer  of  driver  and  team  bound  to  check  driver's  attempt 
to  cross  track  without  stopping  or  listening  for  train;  Colorado  &  Southern  R. 
Co.  v.  Thomas,  70  L.R.A.  681,  which  denies  right  of  recovery  for  death  by  col- 
lision with  train  of  one  joining  with  driver  of  conveyance  in  testing  danger  of 
attempting  to  cross  tracks  in  front  of  train;  Duval  v.  Atlantic  Coast  Line  R. 
Co.  65  L.R.A.  722,  which  holds  father's  negligence  in  driving  not  imputable  to 
daughter  riding  with  him;  Markowitz  v.  Metropolitan  Street  R.  Co.  69  L.R.A. 
389,  which  holds  negligence  of  driver  imputable  to  employer  seated  beside  him; 
McKernan  v.  Detroit  Citizens'  Street  R.  Co.  68  L.R.A.  347,  which  holds  negli- 
gence of  driver  of  fire  engine  in  colliding  with  street  car  not  imputable  to  fire- 
man riding  on  engine;  St.  Louis  &  S.  F.  R.  Co.  v.  McFall,  69  L.R.A.  217,  which 
holds  engineer's  negligence  resulting  in  collision  not  imputable  to  conductor. 

Cited  in  notes  (8  L.R.A. (N.S.)  600,  603,  664)  on  imputed  negligence  of  driver 
to  passenger;  (110  Am.  St.  Rep.  293)  on  imputed  negligence. 

Distinguished  in  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed.  313, 
holding  that  parent's  fault  cannot  be  imputed  to  infant  in  arms,  suing  in  own 
right. 

16  L.  R.  A.  803,  MORNING  JOURNAL  ASSO.  v.  RUTHERFORD,  2  C.  C.  A.  354, 

1  U.  S.  App.  296,  51  Fed.  513. 
Malice   In   libel. 

Followed  in  Smith  v.  Sun  Printing  &  Pub.  Asso.  5  C.  C.  A.  94,  14  U.  S.  App.  173, 
55  Fed.  243,  holding  proper,  instruction  that  law  implies  malice,  where  there  fol- 
lows statement  as  to  distinction  between  actual  and  implied  malice  and  of  rule 
when  ne  actual  malice  shown. 
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Daiung-es. 

Cited  in  Louisville  &  N.  R.  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.  9  C.  C.  A.  320, 
22  U.  S.  App.  102,  60  Fed.  999,  holding  proper,  instruction  that  measure  of  dam- 
ages for  injury  to  car  was  difference  in  value  of  car  before  accident  and  its  value 
after  accident  and  before  being  dismantled;  Smith  v.  Matthews,  6  Misc.  168,  27 
N.  Y.  Supp.  120,  sustaining  large  verdict  where  proprietors  of  newspaper  gave 
agent  discretionary  power  of  publishing  or  rejecting  charge  that  married  woman 
had  eloped;  Press  Pub.  Co  v.  McDonald,  26  L.  R.  A.  535,  11  C.  C.  A.  162,  26  U.  S. 
App.  167,  63  Fed.  245,  holding  that  punitory  damages  may  be  awarded  when  libel 
published  with  "criminal  indifference  to  civil  obligations;"  Burdict  v.  Missouri 
P.  R.  Co.  123  Mo.  250,  26  L.  R.  A.  400,  footnote  p.  385,  45  Am.  St.  Rep.  528,  27 
S.  W.  453  (dissenting  opinion),  majority  holding  that  plaintiff  may  be  required  to 
remit  excess  in  amount  of  damages  awarded,  as  condition  of  affirmance;  Butler 
v.  Barrett,  130  Fed.  944,  holding  that  punitive  damages  may  be  awarded  for 
publication  of  libel  copied  from  another  paper;  Russell  v.  Washington  Post  Co. 
31  App.  D.  C.  282,  14  Ann.  Cas.  820,  holding  evidence  of  actual  malice. or  care- 
less indifference  in  publication  sufficient  for  the  jury's  consideration  with  a  view 
to  allowance  of  punitive  damages;  Post  Pub.  Co.  v.  Butler,  77  C.  C.  A.  309,  137 
Fed.  729,  holding  punitive  damages  allowable  where  story  is  rushed  into  print 
without  inquiry  as  to  its  truth  merely  out  of  fear  that  some  other  publication 
would  get  the  story  out  earlier. 

Cited  in  notes   (59  Am.  St.  Rep.  594)   on  exemplary  damages  against  corpora- 
tions;   (115  Am.  St.  Rep.  725)   on  corporate  liability  for  libel  and  slander;    (16 
L.R.A.  (N.S.)    442)    on  necessity  of  actual  malice  to  justify  exemplary  damages 
for  tort. 
What    proper    cross-examination. 

Cited  in  Post  Pub.  Co.  v.  Hallam,  8  C.  C.  A.  207,  16  U.  S.  App.  613,  59  Fed. 
536,  holding  it  proper  cross-examination  to  show  that  proprietor  stated  he  ran 
paper  sensationally  to  increase  circulation. 
Federal  appellate  practice. 

Cited  in  Foster  v.  Murphy  &  Co.  67  C.  C.  A.  521,  135  Fed.  52,  holding  that  ex- 
ceptions to  a  refusal  to  set  aside  a  verdict  present  no  question  reviewable  in 
this  court;  Tromp  v.  William  Cramp  &  Sons  Ship  &  Engine  Bldg.  Co.  75  C.  C. 
A.  75,  143  Fed.  867,  disallowing  consideration  of  assignments  of  error  based  on 
charge  to  jury,  where  no  exceptions  are  taken  to  the  charge. 

16  L.  R.  A.  805,  CHASE  v.  JEMMETT,  8  Utah,  231,  30  Pac.  757. 
Proper    compensation     in     condemnation. 

Cited  in  McClarren  v.  Jefferson  School  Twp.  169  Ind.  144,  13  L.R.A. (N.S.) 
419,  82  N.  E.  73,  13  Ann.  Cas.  978,  holding  that  the  owner  of  land  who  allows 
the  erection  of  a  school  house  and  maintenance  of  school  thereon  cannot  obtain 
value  of  such  fixture  as  part  of  damage  on  condemnation,  public  interest  having 
become  involved. 

Cited  in  footnotes  to  Becker  v.  Philadelphia  &  R.  Terminal  R.  Co.  35  L.  R.  A. 
583,  which  holds  diminution  in  profits  and  value  of  merchandise  by  removal  of 
business  through  condemnation  of  land  not  element  of  damages;  St.  Louis,  K.  & 
S.  W.  R.  Co.  v.  Nyce,  48  L.  R.  A.  241,  which  holds  purchaser  on  foreclosure  of 
land  on  which  railroad  in  course  of  construction  entitled  only  to  value  of  land  on 
subsequent  condemnation  of  right  of  way. 

Cited  in  note  (5  L.R.A. (N.S.)  923)  on  right  to  compensation  for  im- 
provements made  by  taker  before  condemnation  without  owner's  consent. 
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16  L.  R.  A.  808,  HAWKINS  v.  FRONT  STREET  CABLE  R.  CO.  3  Wash.  592,  28 

Am.  St.  Rep.  72,  28  Pac.  1021. 
Parties   to  action   by  married  woman. 

Cited  in  Davis  v.  Seattle,  37  Wash.  226,  79  Pac.  784,  on  the  point  that  action 
for  wife's  injury  must  be  brought  in  name  of  husband  and  holding  that  husband's 
name  may  be  added  to  complaint  by  amendment;  Maynard  v.  Jefferson  County, 
54  Wash.  354,  103  Pac.  418,  holding  that  consideration  and  record  of  a  claim 
for  injuries  to  married  woman,  presented  in  name  of  such  woman,  cures  the 
technical  defect  in  claim  by  failure  to  present  in  husband's  name;  Matthews  v. 
Spokane,  50  Wash.  110,  96  Pac.  827,  holding  that  claim  for  damages  to  wife  being 
community  property  need  be  verified  only  by  husband. 
Presumption  of  neg'ligrence. 

Cited  in  Chicago  City  R.  Co.  v.  Rood,  163  111.  484,  54  Am.  St.  Rep.  478,  45  N. 
E.  238,  holding  mere  fact  of  injury  to  passenger  in  street  car  not  prima  facie  evi- 
dence of  negligence  on  part  of  carrier;  Klepsch  v.  Donald,  8  Wash.  164,  35  Pac. 
621,  holding  that  hurling  of  rock  nearly  a  thousand  feet,  killing  man  in  house,  is 
prima  facie  proof  of  negligence  in  managing  blast;  Williams  v.  Spokane  Falls 
&  N.  R.  Co.  39  Wash.  82,  80  Pac.  1100,  holding  that  a  showing  that  plaintiff  free 
from  negligence  was  while  a  passenger  injured  by  an  act  connected  with  opera- 
tion of  railroad,  makes  out  a  prima  facie  case  of  carrier's  negligence;  Allen  v. 
Northern  P.  R.  Co.  35  Wash.  228,  66  L.R.A.  807,  77  Pac.  204,  holding  that  the  fact 
that  a  passenger  is  injured  by  something  under  the  control  of  a  carrier  is  not 
prima  facie  evidence  of  carrier's  negligence  in  all  cases;  Firebaugh  v.  Seattle 
Electric  Co.  40  Wash.  663,  2  L.R.A.  (N.S.)  839,  111  Am.  St.  Rep.  990,  82  Pac. 
995,  holding  that  in  order  to  establish  a  presumption  of  carrier's  negligence  by 
happening  of  an  accident  it  must  be  shown  that  injury  was  caused  by  something 
under  control  of  carrier  connected  with  the  operation  of  the  business. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which  holds 
running  and  kicking  of  team  to  public  carriage  makes  prima  facie  case  of  negli- 
gence as  to  passenger;  Dixon  v.  Pluns,  20  L.  R.  A.  699,  which  holds  presumption 
of  negligence  arising  from  fall  of  chisel  on  sidewalk  from  scaffold;  Springer  v. 
Ford,  52  L.  R.  A.  930,  which  sustains  presumption  of  negligence  from  injury  to 
passenger  by  unexplained  breaking  of  elevator  appliance;  Cassady  v.  Old  Colony 
Street  R.  Co.  63  L.R.A.  295,  which  holds  ordinary  burning  out  of  fuse  in  an 
electric  car  not  prima  facie  evidence  of  carrier's  negligence. 

Cited  in  notes  (13  L.R.A. (N.S.)  610)  on  presumption  of  negligence  from  in- 
jury to  passenger;  (68  L.R.A.  806,  808)  on  presumption  and  burden  of  proof  as 
to  carrier's  negligence  when  passenger  is  injured  by  collision  with  vehicle  under 
control  of  third  person;  (2  L.R.A. (N.S. )  726)  on  presumption  of  negligence 
from  injury  to  passenger  by  collision  of  car  with  vehicle  not  under  carrier's 
control;  (30  Am.  St.  Rep.  736)  on  presumption  of  carrier's  negligence  from 
accident. 
Neg-lisence  of  passenger  on  street  car. 

Cited  in  Kreimelmann  v.  Jourdan,  107  Mo.  App.  72,  80  S.  W.  323,  holding 
that  negligence  cannot  be  legally  inferred  from  passengers  riding  on  platform 
or  foot  board  of  street  car  when  seat  can  be  obtained  or  from  their  temporary 
use  of  such  places  to  obtain  a  seat. 

Cited  in  footnotes  to  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sus- 
tains rule  forbidding  passengers  to  ride  on  front  platform  of  electric  car;  North 
Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108,  which  holds  standing  on  street  car 
platform  with  back  against  dashboard  not  necessarily  negligent;  Third  Ave.  R.  Co. 
v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running  board  of 
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street  car  to  recover  for  injuries  by  contact  with  pillar  near  track  while  passing 
around  conductor. 

Distinguished  in  Indianapolis  Traction  &  Terminal  Co.  v.  Beckman,  40  Ind. 
App.  102,  81  X.  E.  82,  holding  mother  not  contributorily  negligent  in  allowing 
child  to  sit  on  outside  end  of  seat  next  to  screen  for  passengers  protection  which 
did  not  reach  to  the  floor,  the  child  being  thrown  from  seat  under  screen  to 
ground. 
Physician's  liability  for  death. 

Cited  in  footnote  to  Lathrope  v.  Flood,  57  L.  R.  A.  215,  which  denies  physician's 
liability  for  death  of  child  by  abandoning  mother  during  confinement. 
Injuries   causing-   premature   delivery   of   child. 

Cited  in  Plonty  v.  Murphy,  82  Minn.  271,  84  N.  W.  1005,  holding  it  not  neces- 
sary in  action  for  assault  on  pregnant  woman,  causing  miscarriage,  to  show  there 
was  great  pain  and  more  impairment  of  health  than  in  natural  delivery ; 
Etzkorn  v.  Oelwein,  142  Iowa,  115,  120  N.  W.  636,  holding  that  to  recover  for 
pain  at  childbirth  said  to  have  been  caused  by  a  fall  it  must  be  shown  by  a  pre- 
ponderance of  evidence  to  have  been  caused  by  the  fall;  Big  Sandy  R.  Co.  v. 
Blakenship,  133  Ky.  442,  23  L.R.A. (N.S.)  348,  118  S.  W.  316,  holding  loss  of 
child  caused  by  injury  to  pregnant  woman  not  an  element  of  her  damage  which 
should  be  confined  to  her  own  injury  including  mental  and  physical  suffering 
incident  to  the  injury  such  as  is  caused  by  premature  birth;  Finer  v.  Nichols, 
158  Mo.  App.  549,  138  S.  W.  889,  holding  that  loss  of  anticipated  society  of 
prospective  child  is  too  remote  for  consideration  as  basis  of  compensation  in 
action  for  injury  to  woman  causing  miscarriage. 

Cited  in  notes    (23  L.R.A. (N.S.)    347)   on  miscarriage  as  element  of  damages: 
{17  L.R.A.  (N.S.)   598)   on  offset  against  damages  for  suffering  from  miscarriage, 
of  probable  suffering  from  natural  parturition. 
Damages. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Baumgarten,  31  Tex.  Civ.  App.  258,  72 
S.  W.  78,  holding  measure  of  damages  for  personal  injury  to  wife,  to  be  mental 
and  physical  pain  suffered  and  impairment  of  capacity  to  labor;  Prescott  v. 
Robinson,  74  N.  H.  464,  17  L.R.A. (N.S.)  597,  124  Am.  St.  Rep.  987,  69  Atl. 
522,  holding  the  solicitude  and  anxiety  of  injured  pregnant  woman  prior  to 
birth  of  child  as  to  the  probable  result  of  injury  on  such  child  an  element  of 
damage  but  disallowing  grief  caused  by  condition  of  child  after  birth  as  an  ele- 
ment. 

Cited  in  notes  (32  L.  R.  A."142)  on  recovery  of  damages  for  miscarriage;  (26 
L.  R.  A.  396)  on  power  of  appellate  court  to  interfere  with  verdict  for  excessive 
damages;  (33  L.R.A.  (N.S.)  1044)  on  right  to  recover  for  loss  of  consortium 
through  personal  injury  to  wife;  (70  Am.  St.  Rep.  674)  on  actions  for  death  of 
human  being. 

16  L.  R.  A.  813,  LINDSAY  v.  COOPER,  94  Ala.  170,  33  Am.  St.  Rep.  105,  11  So. 

325. 
When  estoppel  arises. 

Cited  in  Cooper  v.  Lindsay,  109  Ala.  340,  19  So.  379,  holding  infant  distributee 
of  estate  not  estopped  on  coming  of  age,  to  claim  share  in  land  upon  which  an- 
other distributee  had  taken  mortgage;  Ricketts  v.  Croom,  102  Ala.  336,  14  So.  637, 
holding  partner  inducing  purchase  of  his  half  interest  in  partnership  by  false 
representation  that  other's  interest  unencumbered  estopped  to  set  up  mortgage 
thereon;  Goetter  v.  Norman  Bros.  107  Ala.  596,  19  So.  56,  holding  that  estop- 
pel binds  one  claiming  under  person  estopped:  Freeman  v.  Brown,  96  Ala.  304, 
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11  So.  249,  holding  mortgagee  estopped  to  set  up  lien  of  mortgage  against  pur- 
chaser of  land,  knowing  he  relied  on  statement  that  mortgage  released,  and  assist- 
ing in  sale  without  informing  him  to  contrary;  Stephenson  v.  Marsalis,  11  Tex. 
•Civ.  App.  171,  33  S.  W.  383,  holding  that  heirs,  including  minors,  cannot  accept 
proceeds  of  unauthorized  sale  of  land  by  administrator,  and  then  recover  land 
without  returning  money;  Hundley  v.  Chadick,  109  Ala.  586,  19  So.  845,  holding 
one  estopped  to  deny  partnership  not  existing,  not  estopped  to  hring  action  on  at- 
tachment bond  made  payable  to  such  partnership;  Sherrick  v.  State,  167  Ind. 
302,  79  N".  E.  193,  on  estoppel  as  a  purely  defensive  doctrine  not  to  be  asserted 
as  an  instrument  of  gain;  Sloss-Sheffield  Steel  &  I.  Co.  v.  Lollar,  170  Ala.  252, 
54  So.  272,  holding  that  where  woman  before  her  marriage  participates  in  sale 
of  land  and  in  proceeds,  her  subsequent  marriage  and  execution  of  deed  there- 
to withoxit  her  husband  joining  cannot  save  her  from  estoppel  already  operative. 

Cited  in  notes  (21  L.R.A.  (X.S.)  60)  on  estoppel  of  one  executing  deed  an 
executor  or  administrator  to  set  up  existing  title  in  himself;  (11  Eng.  Rul.  Cas. 
101,  102)  on  estoppel  by  conduct;  (137  Am.  St.  Rep.  206)  on  waiver  of  vendor's 
lien;  (15  Eng.  Rul.  Cas.  416)  on  effect  of  part  performance  of  lease. 

Distinguished  in  Formby  v.  Hood,  119  Ala.  235,  24  So.  359,  holding  that  estop- 
pel does  not  arise  where  one  claiming  property  sold  by  another  does  not  wilfully 
conceal  his  title  and  his  statements  were  not  intended  to  deceive  purchaser; 
McGaugh  v.  Deposit  Bank,  141  Ala.  438,  38  So.  181,  holding  that  a  judgment 
creditor  who  becomes  purchaser  at  execution  sale  is  not  concluded  thereby 
where  the  sale  remains  incomplete  for  lack  of  confirmation  by  court. 
Laches. 

Cited  in  Rainey  v.  McQueen,  121  Ala.  194,  25  So.  920,  holding  one  suing  to  re- 
deem from  mortgage  not  chargeable  with  laches  if  action  begun  within  reasonable 
time  after  coming  of  age. 
Rule  of  caveat  einptor. 

Cited  in  Electric  Lighting  Co.  v.  Rust,  117  Ala.  691,  23  So.  751,  holding  that 
purchaser  at  execution  sale  acquires  only  such  interest  as  was  possessed  by  execu- 
tion debtor,  and  is  bound  by  mortgage  executed  prior  to  sale;  Ezzell  v.  Brown,  121 
Ala.  154,  25  So.  832,  holding  that  rule  of  caveat  emptor  applies  to  judicial  sales; 
Clemmons  v.  Cox,  114  Ala.  355,  21  So.  426,  holding  that  purchaser  at  execution 
sale  takes  title  subject  to  pre-existing  equities;  Milner  &  K.  Co.  v.  DeLoach  Mill 
Mfg.  Co.  139  Ala.  651,  101  Am.  St.  Rep.  63,  36  So.  765,  denying  right  of  bona  fide 
purchaser  at  attachment  sale  to  hold  property  as  against  real  owner;  Towner 
v.  Rodegeb,  33  Wash.  161,  99  Am.  St.  Rep.  936,  74  Pac.  50,  holding  that  rule  of 
caveat  emptor  applies  to  a  purchase  at  an  administrator's  sale. 

Cited  in  notes  (135  Am.  St.  Rep.  919)  as  to  whether,  when  and  how  a  pur- 
chaser at  a  judicial  sale  may  object  to  title;  63  Am.  St.  Rep.  468.)  as  to  when 
beneficiaries  are  bound  by  acts  of  trustees  in  contravention  of  their  trusts. 

Distinguished   in   Altgelt  v.   Mernitz,   37   Tex.   Civ.   App.   401,   83   S.   W.   891, 
holding  that  the  rule  of  caveat  emptor  does  not  apply  to  sales  by  an  independ- 
ent executor  and  purchaser  will  be  protected  in  equity  when  misled  by  fraud  or 
mistake  of  such  person. 
Doubtful   or   erroneous   citation. 

Cited  in  Sherrick  v.  State,  167  Ind.  356,  79  N.  E.  193,  on  the  constructive 
imputation  of  crime  as  being  contrary  to  the  spirit  of  criminal  law. 

16  L.  R.  A.  819,  LUTZ  v.  ATLANTIC  &  P.  R.  CO.  6  N.  M.  496,  30  Pac.  912. 
Liability  for  Injury  due  to  fellow  servant. 

Cited  in  Maher  v.  Union  P.  D.  &  G.  R.  Co.  45  C.  C.  A.  302,  106  Fed.  310,  holding 
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injury  due  to  negligence  of  fellow  servants,  and  not  to  despatcher,  when  train 
backed  from  siding  into  main  track  in  spite  of  orders;  Miller  v.  Coffin,  19  R.  I. 
170,  36  Atl.  6,  holding  statute  giving  right  of  action  for  death  of  anyone,  whether 
or  not  a  passenger,  in  care  of  carriers,  does  not  apply  to  employee  killed  by  neg- 
ligence of  fellow  servant. 

Cited  in  footnote  to  Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which 
sustains   master's   liability  for   death   of  employee   through  providing  unfit  ma- 
terial for  staging  though   staging  was   constructed   by   another   employee  with 
power  to  reject  unfit  materials. 
Master's  liability. 

Cited  in  McGinn  v.  McCormick,  109  La.  402,  33  So.  382,  holding  master  liable 
to  servant  for  injury  due  to  defective  hand-car,  combined  with  negligence  of 
fellow  servant;  Schmidt  v.  Southwestern  Brewery  &  Ice  Co.  15  X.  M.  237,  107 
Pac.  677,  holding  that  master  is  liable  for  injury  to  servant  by  means  of  de- 
fective appliance  where  master  promised  to  repair  same  and  defect  was  not 
palpably  dangerous. 

Cited  in  footnotes  to  Pullman's  Palace  Car  Co.  v.  Laack,  18  L.  R.  A.  215,  which 
authorizes  recovery  by  servant  returning  to  protect  master's  property,  for  injury 
due  to  master's  negligence  concurring  with  unforeseen  cause;  Xoble  v.  Bessemer 
S.  S.  Co.  54  L.  R.  A.  456,  which  holds  master  liable  for  injury  by  defective  tool,, 
though  defect  known  to  fellow  servant  procuring  tool;  Loveless  v.  Standard  Gold 
Min.  Co.  59  L.  R.  A.  596,  which  holds  master  liable  for  injury  from  combined 
negligence  of  himself  and  fellow  servant. 

Cited  in  note  (54  L.  R.  A.  168)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 
Proximate  cause. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Sipes,  26  Colo.  23,  55  Pac.  J093,  to  the 
point  that  proximate  cause  is  that  which  in  natural  and  continued  sequence,- 
unbroken  by  any  efficient  intervening  cause,  produced  result  complained  of.  and 
without  which  that  result  would  not  have  occurred;  Mayrant  v.  Columbia,  77 
S.  C.  287,  10  L.R.A.(N.S.)  1097,  57  S.  E.  857,  holding  under  the  evidence  that 
defective  construction  of  drainage  system  was  the  cause  of  damage  from  col- 
lection of  water  on  premises. 

Cited  in  footnotes  to  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582, 
as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to  ca- 
boose; Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive  speed  not 
proximate  cause  of  death  of  boy  attempting  to  catch  on  train;  McKenna  v.  Baees 
ler,  17  L.  R.  A.  310,  which  holds  original  fire  proximate  cause  of  destruction  of 
property  by  back  fire;  People  v.  Lewis,  45  L.  R.  A.  783,  which  holds  suicide  of 
person  mortally  wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 

16  L.  R.  A.  834,  WATERS  v.  RICHMOND  &  D.  R.  CO.  110  N.  C.  338,  14  S.  E.  802. 
Transactions   on   Sunday. 

Cited  in  footnotes  to  First  M.  E.  Church  v.  Donnell,  46  L.  R.  A.  858.  which 
sustains    subscription    to    church    indebtedness    made    on    Sunday;     Rodman    v. 
Robinson,  65  L.R.A.  682,  which  sustains  Sunday  contract  for  purchase  and  sale 
of  real  estate. 
Duty  to  furnish  cars  to  shippers. 

Cited  in  note  (43  L.  R.  A.  228)  on  duty  of  railroad  company  to  furnish  cars  to 
shippers. 
Excuse  for  brettch  of  contract. 

Cited  in  Crystal  Ice  Co.  v.  Wylie,  65  Kan.  109,  68  Pac.  1086,  holding  alleged 
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intended  illegal  use  no  defense  to  action  for  breach  of  contract  to  furnish  ice; 
Darlington  v.  Missouri  P.  R.  Co.  99  Mo.  App.  18,  72  S.  W.  122,  holding  condition 
of  weather  no  excuse  for  breach  of  contract  as  to  unloading  cars. 
Carrier's  liability  to  passenger. 

Cited  in  McXeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  724,  47  S.  E.  765  (dissent- 
ing opinion),  majority  holding  railroad  company  liable  for  injury  to  gratuitous 
passenger  riding  contrary  to  law;  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C. 
724,  67  L.R.A.  246,  47  S.  E.  765  (dissenting  opinion),  as  to  right  of  person  in 
pari  delicto  with  railway  company  in  violating  law  to  recover  against  railway 
company  for  injuries  caused  by  its  negligence. 

16  L.  R.  A.  836,  PEOPLE  ex  rel.  CARTER  v.  RICE,  135  N.  Y.  473,  31  N.  E.  921. 
When   apportionment  valid. 

Cited  in  Baird  v.  Kings  County,  138  N.  Y.  105,  20  L.  R.  A.  83,  33  N.  E.  827, 
holding  apportionment  of  representatives  for  assembly  districts  among  counties 
according  to  population  means  that  it  shall  be  equal;  Baird  v.  Kings  County,  138 
N.  Y.  113,  20  L.  R.  A.  83,  33  N.  E.  827,  holding  equality  of  representation  should 
be,  as  nearly  as  may  be  with  regard  to  convenience  and  contiguity  of  territory, 
indivisibility  of  town  and  number  of  inhabitants;  Re  Smith,  90  Hun,  572,  36  N. 
Y.  Supp.  40,  holding  that  apportionment  of  towns  in  assembly  districts  should 
have  been  the  reverse  of  that  made,  where  it  is  apparent  that  reversal  would 
make  number  of  voters  more  nearly  qual;  Re  Whitney,  142  N.  Y.  533,  60  N.  Y. 
S.  R.  110,  37  N.  E.  621,  holding  harmless,  error  in  apportioning  assembly  dis- 
tricts by  which  alien  as  well  as  voting  population  were  included;  State  ex  rel. 
Winnie  v.  Stoddard,  25  Nev.  458,  51  L.  R.  A.  232,  footnote  p.  229,  62  Pac.  2~37, 
denying  mandamus  to  compel  issuance  of  notice  of  election  under  prior  apportion- 
ment act,  where  same  objection  as  to  constitutionality  appears  as  in  later  act;  Re 
Baird,  142  1ST.  Y.  529,  60  N.  Y.  S.  R.  105,  37  N.  E.  619,  refusing  to  set  aside 
apportionment  of  assembly  districts  because  wards'  of  city  were  divided;  Parker 
v.  State,  133  Ind.  189,  18  L.  R.  A.  572,  32  N.  E.  836,  holding  that  apportioning 
state  into  assembly  districts  is  legislative,  but  that  apportionment  can  be  passed 
on  by  court;  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  holding 
that  unconstitutional  apportionment  law  may  be  declared  void,  notwithstanding 
it  is  exercise  of  political  power;  Ragland  v.  Anderson,  125  Ky.  160,  128  Am. 
St.  Rep.  242,  100  S.  W.  865,  holding  that  an  •  apportionment  giving  one  repre- 
sentative to  each  of  two  districts  one  of  which  is  composed  of  one  county  and  lias 
a  population  one  seventh  as  large  as  the  other  composed  of  three  counties  is 
not  proximate  equality  of  apportionment;  Sherrill  v.  O'Brien,  188  N.  Y.  228, 

17  Am.  St.  Rep.   841,   81   N.  E.   124,      reversing  114  App.  Div.   896,   108  N.  Y. 
Supp.  858,  which  affirms  51  Misc.  399,  101  N.  Y.  Supp.  367   (dissenting  opinion), 
on  flagrant  abuse  of  discretion  in  apportionment  by  legislature  as  being  grounds 
for  setting  aside  act  of  apportionment;  Re  Reynolds,  144  App.  Div.  463,  129  N. 
Y.  Supp.  629,   holding  that  under  constitution  apportionment  is  subject  to  re- 
view by  court  when  in  proper  proceeding  it  is  made  judicial  question. 

Cited  in  footnotes  to  Farrelly  v.  Cole,  44  L.  R.  A.  464,  which  holds  division  of 
state  into  legislative  districts  designed  for  future  elections,  and  not  to  affect  title 
to  officer  of  members;  People  ex  rel.  Baird  v.  Broom,  20  L.  R.  A.  81,  which  re- 
quires discretion  of  supervisors  in  dividing  county  into  assembly  districts  to  be 
honest  and  fair;  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which  holds 
constitutionality  of  apportionment  act  subject  of  judicial  inquiry;  Parker  v. 
State,  18  L.  R.  A.  567,  Avhich  holds  invalid,  scheme  for  allowing  county  with 
loss  than  unit  of  population  to  vote  for  two  senators. 


16  L.R.A.  836]  L.  E.  A.  CASES  AS  AUTHORITIES.  158 

Cited  in  note  (35  Am.  St.  Rep.  65)  on  judicial  investigation  of  constitution- 
ality of  legislative  apportionments. 

Distinguished  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  475,  40  X.  K 
307,  refusing  to  sustain  apportionment  where  it  was  made  without  any  regard 
to  requirement  that  it  should  be  made  according  to  county  lines. 
Validity  and  construction  of  statutes. 

Cited  in  Re  Brenner,  35  Misc.  215,  70  N.  Y.  Supp.  744,  holding  that  invalidity 
of  act  providing  for  commissioner  of  jurors  must  be  shown  by  those  asserting  it; 
Reilly  v.  Gray,  77  Hun,  410,  28  X.  Y.  Supp.  811,  holding  that  constitutional 
prohibition  of  lotteries  does  not  apply  to  pool  selling;  Pearce  v.  Stephens,  18  App. 
Div.  106,  79  N.  Y.  S.  R.  422,  45  N.  Y.  Supp.  422,  sustaining  act  providing  that 
two  police  commissioners  of  county  shall  not  belong  to  same  political  party;  New 
York  Bd.  Fire  Underwriters  v.  Whipple  &  Co.  2  App.  Div.  365,  37  X.  Y.  Supp.  712, 
holding  right  to  levy  assessment  upon  persons  engaged  in  insurance  business  in  a 
city,  within  police  power;  Swikehard  v.  Michels,  81  Hun,  330,  30  X.  Y.  Supp.  1135r 
Affirming  8  Misc.  573,  29  X.  Y.  Supp.  777,  holding  that  local  statute  providing 
for  sewer  not  invalid,  because  sewer  constructed  incidentally  to  carry  off  surface 
water  and  drain  low  land;  Roland  Park  Co.  v.  State,  80  Md.  453,  31  Atl.  298, 
holding  consequence  which  may  result  in  inequality  or  injustice  potent  factor 
in  construction  of  act,  and  sometimes  conclusive  of  its  meaning;  Re  McGinness, 
13  Misc.  717,  35  X.  Y.  Supp.  820,  holding  that  legislature  exceeded  powers  in 
changing  boundaries  of  certain  counties;  Rathbone  v.  YYirth,  150  X.  Y.  509,  34 
L.  R.  A.  426,  45  X.  E.  15  (dissenting  opinion),  majority  holding  act  discriminat- 
ing between  parties  as  to  eligibility  to  membership  in  certain  board,  unconstitu- 
tional; Bell  v!"  Gaynor,  14  Misc.  339,  36  X.  Y.  Supp.  122  (dissenting  opinion), 
as  to  presumption  of  constitutionality  of  act  relating  to  milk  cans;  People  v. 
Loclmer,  177  X.  Y.  159,  101  Am.  St.  Rep.  775,  69  X".  E.  373,  holding  constitu- 
tional, act  limiting  hours  of  labor  in  bakeries  or  confectionery  establishments; 
People  ex  rel  Peabody  v.  Baker,  59  Misc.  363,  110  X.  Y.  Supp.  848,  holding 
presumption  is  in  favor  of  validity  of  statute  and  that  construction  will  be 
adopted  where  possible  which  is  consistent  with  its  constitutionality:  Simons  v. 
McGuire,  145  App.  Div.  477,  130  X.  Y.  Supp.  306,  to  the  point  that  where  dis- 
cretion is  lodged  in  legislature,  its  exercise  will  not  be  overturned  by  courts, 
unless  it  is  so  abused  as  to  clearly  show  a  gross  and  deliberate  violation  of 
the  intent  of  the  Constitution. 

Cited  in  note   (16  L.R.A.  (X.S.)   267)   on  right  of  relator  in  mandamus  to  at- 
tack constitutionality  of  statute  relied  upon. 
Subject  expressed   in   title. 

Cited  in  Parfitt  v.  Ferguson,  3  Anp.  Div.  196,  38  XT.  Y.  Supp.  466,  sustaining  so 
much  of  act  relating  to  lighting  town  as  is  expressed  in  its  title. 
Constitutional    provision    as    to    population. 

Cited  in  Re  Silkman,  88  App.  Div.  109,  84  X.  Y.  Supp.  1025   (concurring  opin- 
ion), as  to  question  whether  word  "population"  as  used  in  Constitution  includes 
all  inhabitants  of  state. 
Actions  affecting  public  rig-hts. 

Cited  in  footnote  to  State  ex  rel.  Lamb  v.  Cunningham,  17  L.  R.  A.  145,  which 
grants  private  application  to  restrain  publication  of  election  notice  on  attorney 
general's  refusal  to  sue. 
Power  of  courts  respecting  apportionment  acts. 

Cited  in  Sherrill  v.  O'Brien,  188  X.  Y.  196,  117  Am.  St.  Rep.  841,  81  N.  E. 
124  (Reversing  114  App.  Div.  896,  101  X.  Y.  Supp.  858,  which  affirms  51  Misc. 
399,  101  X.  Y.  Supp.  367)  holding  that  the  court  of  appeals  has  jurisdiction  to 
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review  an  actual  determination  of  the  appellate  division,  on  the  question  as  to 
whether  the  legislature  abused  its  discretion  or  not  in  passage  of  apportionment 
act. 

Prior  valid  acts. 

Cited  in  State  ex:  rel.  Sullivan  v.  Schnitger,  16  Wyo.  522,  95  Pac.  698,  hold- 
ing that  to  entitle  one  to  a  writ  of  mandamus  to  compel  secretary  of  state  to 
disregard  an  unconstitutional  apportionment  act  he  must  show  the  existence  of 
a  prior  valid  apportionment  act. 

16  L.  R.  A.  858,  PARKER  v.  MACOMBER,  17  R.  1.  674,  24  Atl.  464. 
Recovery    where    performance    prevented.    »y    intervening    impossibility. 

Cited  Corson  v.  Lewis,  77  Neb.  451,  114  N.  W.  281,  holding  that  where  per- 
formance of  contract  becomes  impossible  from  physical  illness  caused  by  no 
fault  of  contractor,  the  contract  terminates  but  the  value  of  services  already 
rendered  can  be  recovered  on  a  qantum  meruit,  also  citing  annotation  on  this 
point;  Mao  Farlane  v.  Allan-Pfeiffer  Chemical  Co.  59  Wash.  155,  28  L.R.A. 
(N.S.)  315,  109  Pac.  604,  Ann.  Cas.  1912  A,  1180,  holding  that  same  reasoning 
permitting  servant  to  recover  for  service  actually  performed  protects  master 
in  not  holding  him  liable  except  for  services  performed,  and  that  servant  can- 
not recover  for  time  lost  through  his  illness  or  other  inability. 

Cited  in  footnotes  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  denies  liability  for  failure  to  deliver  specified 
quantity  of  fruit  contracted  for,  from  failure  of  crop,  due  to  unusual  climatic 
conditions ;  Pinkham  v.  Libby,  49  L.  R.  A.  693,  which  denies  right  to  recover 
amount  paid  for  fruitless  service  of  stallion  under  agreement  for  its  return,  pre- 
vented by  its  death;  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right  to 
recover  under  contract  to  move  building,  destroyed  by  fire  before  work  completed; 
Pengra  v.  Wheeler.  21  L.  R.  A.  726,  which  holds  lessor  released  from  covenant  to 
repair  leased  dams  within  specified  time  by  impossibility  of  making  repair;  Remy 
v.  Olds,  21  L.  R.  A.  645,  which  denies  right  to  recover  on  contract,  performance 
of  which  prevented  by  act  of  God;  Board  of  Education  v.  Townsend,  52  L.  R.  A. 
868,  which  holds  blowing  down  of  schoolhouse  not  excuse  from  contract  to  remove 
and  rebuild;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dissolution  of  cor- 
poration defense  to  guaranty  of  dividends  for  term  of  years;  Genet  v.  Delaware 
&  H.  Canal  Co.  19  L.  R.  A.  127,  which  holds  agreement  implied  that  lessee  will 
not  wilfully  incapacitate  itself  to  take  out  more  than  minimum  quantity  of  coal 
per  year;  Hughes  v.  Gross,  32  L.  R.  A.  620,  which  holds  contract  of  employment 
by  firm  not  dissolved  by  death  of  member;  Krause  v.  Crothersville  School 
Trustees,  65  L.R.A.  Ill,  which  holds  covenant  to  repair  building  and  construct 
annex  thereto  discharged  by  destruction  by  lightning  of  main  building  when 
work  is  practically  completed. 

Cited  in  notes  (24  L.  R.  A.  235)  on  effect  of  part  performance  of  contract  for 
services;  (23  L.  R.  A.  712,  713)  on  effect  on  contract  of  death  of  party  thereto; 
(21  L.R.A.  (N.S.)  922,  926)  on  termination  of  contract  of  employment  by  death 
of  party;  (28  L.R.A. (N.S.)  315)  on  right  of  servant  to  compensation  in  case  of 
incomplete  performance  of  contract  caused  by  physical  disability;  (69  L.R.A. 
125)  on  recovering  for  services  and  expenses  under  running  contract  with  corpo- 
ration ended  by  its  insolvency  and  dissolution;  (33  L.R.A. (N.S.)  701)  on 
effect  upon  contract  obligation  of  failure  of  third  person  to  take  action  essential 
to  performance;  (1  Eng.  Rul.  Cas.  350)  on  inevitable  accident  as  excuse  for 
nonperformance  of  express  contract;  (59  Am.  St.  Rep.  282)  on  complete  per- 
formance as  essential  to  cause  of  action  on  entire  contract;  (6  Eng.  Rul.  Cas. 
639)  on  recovery  on  quantum  meruit  for  part  performance  of  contract. 
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16  L.  R.  A.  861,  CHURCH  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  50  Minn.  218,  52  X. 

W.  647. 
Liability  for  injury  to  volunteer. 

Cited  in  Evarts  v.  St.  Paul,  M.  &  M.  R.  Co.  56  Minn.  146,  22  L.  R.  A.  666,  45 
Am.  St.  Rep.  460,  57  1ST.  W.  459,  holding  railway  bound  to  at  least  same  care 
towards  volunteer  assistant  as  in  case  of  trespasser;  Langan  v.  Tyler,  51  C.  C.  A. 
503,  114  Fed.  720,  holding  that  no  liability  arises  against  owner  for  death  of  vol- 
unteer assistant  of  defendant's  servant  while  taking  apart  electrical  machine; 
Louisville  &  1ST.  R.  Co.  v.  Ginley,  100  Tenn.  478,  45  S.  W.  348,  holding  that  con- 
ductor has,  by  implication,  authority  to  ask  outsiders  to  stop  runaway  car; 
McGill  v.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  128,  85  Am.  St.  Rep.  618,  46  Atl. 
{584,  refusing  recovery  to  man  run  over  by  runaway  cars  he  was  trying  to  stop, 
because  acting  outside  of  line  of  duty:  Cleveland  Terminal  &  Valley  R.  Co.  v. 
Marsh,  63  Ohio  St.  246,  52  L.  R.  A.  146,  58  N.  E.  821,  holding  that  one  assisting 
servant  at  latter's  request,  acting  in  his  own  behalf,  is  also  regarded  as  present 
upon  company's  sufferance;  Chicago  &  E.  I.  R.  Co.  v.  Argo,  82  111.  App.  676, 
holding  railroad  not  bound  to  look  out  for  volunteer  yard  clerk  and  baggage 
man,  acting  as  substitute  with  consent  of  station  agent  who  was  without  author- 
ity to  employ;  Wagen  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  95,  82  N.  W, 
1107,  holding  that  relation  of  master  and  servant  does  not  arise  by  implication 
because  station  agent,  without  authority,  directs  volunteer  to  go  on  train  as 
baggage  man;  Grissom  v.  A.  &  B.  Air  Line  R.  Co.  152  Ala.  113,  13  L.R.A.  (X.S.) 
564,  126  Am.  St.  Rep.  20,  44  So.  661,  holding  one  volunteering  to  help  employee 
cannot  thereby  establish  relations  of  employer  and  employe;  Atlanta  &  W.  P.  R. 
Co.  v.  West,  121  Ga.  644,  67  L.R.A.  703,  104  Am.  St.  Rep.  179,  49  S.  E.  711, 
holding  volunteer  cannot  charge  an  employer  with  obligations  of  master;  Kelly 
v.  Tyra,  103  Minn.  180,  17  L.R.A.(N.S.)  342,  114  N.  W.  750,  holding  no  af- 
firmative duty  to  exercise  care  is  due  griginally  to  volunteer ;  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Jones,  96  Ark.  563,  37  L.R.A.  (N.S.)  425,  132  S.  W.  636,  holding 
that,  in  absence  of  sudden  emergency,  conductor  of  freight  train  has  no  im- 
plied authority  to  contract  to  carry  person  in  consideration  of  services  in 
handling  freight. 

Cited  in  footnote  to  Mitchell-Tranter  Co.  v.  Ehmet,  55  L.  R.  A.  710,  which 
authorizes  recovery  for  injury  during  noon  intermission  to  servant  removing 
broken  timbers  at  superior's  direction. 

Cited  in  notes  (22  L.  R.  A.  663)  on  assumption  by  volunteer  of  risks  of 
service;  40  L.R.A. (N.S.)  1184)  on  liability  of  master  for  injury  to  emergency 
assistant. 

The  annotation  in  16  L.  R.  A.  861,  was  referred  to  with  approval  in  Cincin- 
nati, N.  0.  &  T.  P.  R.  R.  Co.  v.  Finnell,  108  Ky.  138,  57  L.  R.  A.  267,  55  S.  W. 
902,  holding  railroad  company  not  liable  for  fatal  injury  to  one  voluntarily  as- 
sisting brakeman. 
"When    person   is    volunteer. 

Cited  in  Meyer  v.  Kenyon-Rosing  Mach.   Co.   95   Minn.   331,   104  N.  W.   132, 
holding  one  who  has  personal  interest  in  the  work  is  not  volunteer. 
Liability  of  master  for  negligent   or  wilful   tort   of  servant. 

Cited  in  Houck  v.  Chicago  &  A.  R.  Co.  116  Mo.  App.  570,  92  S.  W.  738,  hold- 
ing master  not  liable  unless  act  is  done  in  general  scope  of  servant's  employ- 
ment. 


L.  B.  A.  CASES  AS  AUTHORITIES. 


OASES  IN  17  L.  R  A. 


17  L.  R.  A.  33,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  v.  PENINSULAR  LAND, 

TRANSP.  &  MFG.  CO.  27  Fla.  1,  9  So.  653. 
Mode  of  presenting;  errors. 

Cited  in  Myers  v.  Roberts,  35  Fla.  257,  17  So.  358,  requiring  depositions  sought 
to  be  reviewed  on  error  to  be  brought  up  by  bill  of  exception. 
Failure  to   discuss  errors  as  abandonment. 

Cited  in  Hayes  v.  Todd,  34  Fla.  236,  15  So.  752,  holding  assignments  of  error 
not  argued  in  brief,  abandoned;  Lake  v.  Hancock,  29  Fla.  337,  11  So.  97,  holding 
grounds  of  motion  to  dismiss  appeal  abandoned  unless  noticed  in  brief;  Hood- 
less  v.  Jernigan,  46  Fla.  226,  35  So.  656,  holding  that  mere  repetition  of  charge 
assigned  as  error  without  other  mention  is  equivalent  to  an  abandonment. 
First  raising:  objections  on  appeal. 

Cited  in  Camp  v.  Hall,  39  Fla.  570,  22  So.  792,  holding  objections  not  raised 
below  cannot  be  considered  on  appeal;   Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41 
Fla.  55,  79  Am.  St.  Rep.  149,  25  So.  338,  denying  right  to  raise  first  on  appeal 
objection  that  question  argumentative  in  form. 
Reversal   for   incorrect   instructions. 

Cited  in  Hayes  v.  Todd,  34  Fla.  243,  15  So.  752,  refusing  to  reverse  judgment 
manifestly  correct  and  not  shown  to  be  excessive,  for  incorrect  charge;  Keech 
v.  Enriquez,  28  Fla.  615,  10  So.  91,  holding  refusal  of  correct  instruction  not 
warranted  by  facts  not  reversible  error;  Atlantic  Coast  Line  R.  Co.  v.  Beazley, 
54  Fla.  420,  45  So.  761,  holding  it  not  error  to  refuse  an  abstract  instruction 
having  no  applicability  to  the  evidence. 
Specification  of  errors. 

Cited  in  Kirby  v.  State,  44  Fla.  92,  32  So.  836,  requiring  statement  of  grounds 
for  objections  to  questions  except  where  such  question  objected  to  is  palpably 
inadmissible  for   any  purpose;    Hoodless  v.   Jernigan,   46   Fla.  218,   35   So.   656, 
confining  plaintiff  in  error  to  specific  objections   made   in  trial   court. 
Questions  considered  on  rehearing. 

Cited  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  462,  41  Pac.  851,  re- 
fusing to  consider  on  motion  for  rehearing  new  question  which  could  have  been 
presented  on  original  hearing;  Da  Costa  v.  Dibble,  45  Fla.  241,  33  So.  466, 
holding  petition  for  rehearing  which  suggests  nothing  which  has  not  been  fully 
considered  should  be  denied;  Florida  Land  Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  520,  39  So.  397,  denying  petition  for  rehearing  where  there  has  been  a  non- 
compliance  with  rules,  for  the  framing  of  such  petition  practically  amounting 
to  a  joinder  of  issue  with  the  court;  Powell  v.  Nevada,  C.  &  O.  R.  Co.  28  Nev. 
343,  82  Pac.  96,  holding  that  questions  not  raised  in  hearing  will  be  disregarded 
on  rehearing. 
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Interrogatories    to    prepare    for    trial. 

Cited  in  Volusia  County  Bank  v.  Bigelow,  45  Fla.  644,  33  So.  704,  holding 
that  specific  objections  to  interrogatories  should  be  determined  in  view  of  the 
rule  that  wide  latitude  is  allowed  in  range  of  examination  to  prove  fraud,  and 
in  view  of  fact  that  statute  is  designed  to  enable  procurement  of  admissions  be- 
fore trial  to  relieve  necessity  of  adducing  evidence  on  such  points  admitted. 
Evidence  of  other  accidents. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right 
to  show  effect  on  different  horses  of  suspended  flag. 

Cited   in   note    (32   L.R.A.  (N.S.)    1148)    on   admissibility   of  evidence  of   con- 
dition  before    and   after   accident   of    property   whose    defects    alleged    to    have 
caused  injury. 
—  Other   fires. 

Cited  in  Brown  v.  Benson,  101  Ga.  759,  29  S.  E.  215,  holding  evidence  of  othei 
fires  set  by  same  engine  admissible;  Inman  v.  Elberton  Air-Line  R.  Co.  90  Ga. 
667,  35  Am.  St.  Rep.  232,  16  S.  E.  958,  and  Chicago,  I.  &  L.  R.  Co.  v.  Gilmore, 
22  Ind.  App.  469,  53  N.  E.  1078,  holding  evidence  of  fires  set  by  other  engines 
than  that  causing  fire  in  question  inadmissible;  Chicago  &  E.  I.  R.  Co.  v.  Ross, 
24  Ind.  App.  226,  56  N.  E.  451,  holding  evidence  of  fires  set  by  engine  not  shown 
to  have  caused  fire  in  question  inadmissible;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Loos,  38  Ind.  App.  6,  77  N.  E.  948,  holding  evidence  of  other  fires  set  by 
engines  of  defendant  incompetent  where  fire  is  shown  to  have  been  set  by  a 
particular  engine;  Glanz  v.  Chicago,  M.  &  St.  P.  R.  Co.  119  Iowa,  615,  93  N. 
.  W.  575,  holding  evidence  of  another  fire  set  by  same  engine  under  similar 
circumstances  in  close  proximity  to  fire  in  question,  admissible;  Norfolk  &  W. 
R.  Co.  v.  Briggs,  103  Va.  110,  48  S.  E.  521,  holding  evidence  as  to  other  fires  set 
by  other  engines  generally  inadmissible  as  to  a  fire  set  by  specific  engine. 
Expert  testimony. 

Cited  in  Slack  v.  Harris,  200  111.  112,  65  N.  E.  669,  holding  expert  evidence  as 
to  effect  on  operation  of  elevator  of  engineer's  changes  admissible  in  negligence 
action. 
Evidence  as  to  value  of  property  destroyed. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Prior,  34  Fla.  279,  15  So.  760, 
holding  exclusion  of  evidence  of  cost  of  cattle  killed  not  ground  for  reversal 
where  no  attempt  is  made  to  connect  cost  with  market  value;  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Philpot,  72  Ark.  27,  77  S.  W.  901,  holding  evidence  of  value  of 
similar  property  admissible  to  prove  value  of  property  in  question  in  absence 
of  better  evidence. 
Order  of  proof. 

Cited  in  Ortiz  v.  State,  30  Fla.  270,  11  So.  611,  holding  admission  of  evidence 
on  part  of  prosecution  not  in   rebuttal,  after  defendant's  testimony  closed,   not 
ground  for  reversal  unless  prejudicial. 
Motion  to  strike  ont  evidence. 

Cited  in  Lakeside  Press  &  Photo-Engraving  Co.  v.  Campbell,  39  Fla.  525,  22 
So.  878,  and  Ortiz  v.  State,  30  Fla.  270,  11  So.  611,  holding  motion  to  strike 
out,  proper  practice  where  answer  to  proper  question  is  illegal ;  Thompson  v. 
State,  55  Fla.  193,  46  So.  842,  holding  motion  to  strike,  proper  method  to  re- 
move improper  answer  to  proper  question  and  where  both  question  and  an- 
swer are  improper  and  not  objected  to,  a  motion  to  strike  is  also  proper  but 
allowance  thereof  lies  with  the  discretion  of  the  court. 
Measure  of  damages  for  destruction  of  property. 

Cited  in  Watt  v.  Nevada  C.  R.  Co.  23  Nev.  173,  62  Am.  St.  Rep.  772,  44  Pac. 
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423,  holding  value  at  nearest  market,  of  liny  not  required  for  special  purpose 
at  time,  less  cost  of  transportation,  me;  cure  of  damages  for  its  destruction ; 
Wall  v.  Plait,  169  Mass.  406.  48  N.  E.  270,  holding  damages  for  destruction  of 
building  properly  readied  by  taking  into  account  original  cost  and  cost  of  re- 
placing after  allowing  for  depreciation. 

Cited  in  notes    (17  L.  R.  A.  428)    on  cost  of  restoration  as  measure  of  dam- 
ages for  injury  to  real  property;    (62  Am.  St.  Rep.  792,  795,  798)    on  measure 
of   damages   for   destruction   of   property   having  no   market  value  at   time   and 
place  of  destruction. 
Interest   on   damages  allowed. 

Cited  in  Sullivan  v.  McMillan,  37  Fla.  145,  53  Am.  St.  Rep.  239,  19  So.  340, 
holding  interest  allowable  on  amount  awarded  for  breach  of  contract,  where 
damages  readily  liquidated  and  ascertained;  Griffing  Bros.  Co.  v.  Winfield,  53 
Fla.  604,  43  So.  687,  sustaining  allowance  of  interest  on  damages  from  date  of 
institution  of  action  and  holding  that  lower  court  could  have  allowed  interest 
from  date  of  termination  of  contract  under  consideration ;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Moseley,  0  Ind.  Terr.  374,  98  S.  W.  129,  sustaining  allowance  of  six 
per  cent  interest  from  date  of  injury  on  damages  recovered;  Fell  v.  Union  P.  R. 
Co.  32  Utah,  106,  28  L.R.A. (N.S.)  8,  88  Pac.  1003,  13  Ann.  Cas.  1137,  allowing 
interest  on  damages  from  time  of  loss  though  they  are  unliquidated  but 
computable  from  a  fixed  time  according  to  fixed  rules  as  to  value. 

Cited  in  notes   (18  L.  R.  A.  450)   on  interest  on  sum  allowed  as  damages;    (28 
L.R.A.  (N.S. )    50,  67)    on  interest  on  unliquidated  damages. 
Liability    of   one    operating'    railroad,    for    injury. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Garrison,  30  Fla.  566,  11  So.  929, 
holding  company  holding  itself  out  as  operating  railroad,  liable  for  injuries  re- 
sulting from  mismanagement. 
Liability   for   unexpected   consequences   of  act. 

Cited  in  Western  U.  Teleg.  Co.  v.  Milton,  53  Fla.  501,  11  L.R.A. (N.S.)  572, 
125  Am.  St.  Rep.  1077,  43  So.  495,  defining  proximate  cause  but  limiting  lia- 
bility to  result  which  might  be  reasonably  expected;  McMillan  v.  Western  U. 
Teleg.  Co.  60  Fla.  132.  29  L.R.A. (N.S.)  897,  53  So.  329  (dissenting  opinion)  on 
liability  of  person  for  negligence  where  negligence  of  person  did  not  put  in 
operation  dangerous  agency,  or  make  it  possible  for  natural  condition  to  directly 
cause  loss;  Woodbury  v.  Tampa  Water  Works  Co.  57  Fla.  270,  21  L.R.A. (N.S. ) 
1045,  49  So.  559,  holding  that  actionable  negligence  is  not  imputed  unless  the 
injury  is  the  proximate  cause  of  damage  which  could  be  reasonably  anticipated 
as  probable. 

Cited  in  footnotes  to  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.  R.  A.  462,  which  sus- 
tains liability  for  negligence  likely  to  produce  injury,  though  particular  injury 
not  anticipated;  Cleghorn  v.  Thompson,  54  L.  R.  A.  402,  which  denies  liability 
of  both  master  and  servant  for  accidental  shooting  of  man  by  servant  while 
lawfully  shooting  at  troublesome  dogs;  Osborne  v.  Van  Dyke,  54  L.  R.  A.  367, 
which  holds  one  unlawfully  beating  horse  liable  for  injury  to  bystander  by  un- 
intentional blow. 

Distinguished  in  Atlantic  Coast  Line  R.  Co.  v.  Dees,  56  Fla.  142,  48  So.  28, 
holding  that  plaintiff  may  recover  for  aggravation  of  existing  physical  malady. 
Concurring:  negligence. 

.Cited  in  Beopple  v.  Illinois  C.  R.  Co.  104  Tenn.  428,  58  S.  W.  231,  holding 
railroad  company  improperly  blocking  highway  with  train  liable  for  injury  from 
fright  of  horses  by  negligence  in  operating  other  train;  Consolidated  Gas  Co.  v. 
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Getty,  96  Md.  691,  94  Am.  St.  Rep.  603,  54  Atl.  660,  holding  policeman's  negli- 
gence in  using  candle  to  hunt  for  gas  leak  not  imputable  to  one  calling  him; 
Consolidated  Gas  Co.  v.  Getty,  96  Md.  691,  94  Am.  St.  Rep.  603,  54  Atl.  660,  hold- 
ing that  the  concurring  negligence  of  an  entire  stranger  to  the  person  injured 
cannot  be  imputed  to  such  injured  person  and  referring  to  annotations  on  this 
point;  Schoenfeld  v.  Metropolitan  Street  R.  Co.  40  Misc.  204,  81  N.  Y.  Supp.  644, 
holding  that  to  absolve  defendant  from  liability  the  act  of  a  third  person  attempt- 
ing a  rescue  must  be  the  sole  cause  of  injury  sustained  or  an  independent  inter- 
vening agency. 

Cited  in  footnotes  to  L.  Wolff  Mfg.  Co.  v.  Wilson,  26  L.  R.  A.  229,  which  holds 
liable,  one  negligently  knocking  over  iron  barber's  pole  on  traveler,  although 
owner  negligent  in  placing  pole;  Griffin  v.  Jackson  Light  &  Power  Co.  55  L.  R. 
A.  318,  which  denies  electric  light  company's  liability  for  injury  to  stranger 
attempting  to  use  defectively  insulated,  movable  light,  which  storekeeper  has 
continued  to  use;  Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.  R.  A.  574,  holding 
death  of  passenger  through  negligence  of  steamer  company  no  bar  to  recovery 
from  another  company  whose  negligence  also  responsible. 

Cited  in  notes  (16  L.  R.  A.  821)  on  relation  of  proximate  cause  doctrine  to  rule 
of  master's  liability  for  injuries  to  servant  caused  by  combined  negligence  of 
himself  and  a  fellow  servant;  (40  L.  R.  A.  139)  on  intoxication  as  affecting  neg- 
ligence, where  both  parties  negligent. 

Annotation  in  17  L.  R.  A.  33  referred  to  particularly  in  Joliet  v.  Le  Pla,  109 
111.  340,  holding  injury  due  to  mistakes  of  plaintiff's  physician,  regarded  as  part 
of  direct  damage  from  original  injury. 
Proximate  cause  of  Injury. 

Cited  in  Moore  v.  Lanier,  52  Fla.  360,  42  So.  462,  defining  the  proximate  cause 
necessary  to  be  shown  to  recover  for  property  loss  caused  by  negligence  of  an- 
other; Florida  East  Coast  R.  Co.  v.  Welch,  53  Fla.  151,  44  So.  250,  12  Ann.  Cas. 
210,  holding  that  the  fact  that  a  fire  set  by  defendant's  engine  was  communicated 
to  property  of  plaintiff  through  the  land  of  another  does  not  render  defendant's 
negligence  the  less  proximate  cause  of  the  injury;  Florida  East  Coast  R.  Co.  v. 
Wade,  53  Fla.  627,  43  So.  775,  holding  that  the  particular  injury  sustained  need 
not  have  in  fact  been  contemplated,  but  must  be  such  as  would  be  contemplated 
as  the  natural  and  probable  proximate  result  of  the  cause  or  negligence;  Benedict 
Pineapple  Co.  v.  Atlantic  Coast  Line  R.  Co.  55  Fla.  527,  20  L.R.A.(X.S.)  101,  46 
So.  732,  holding  negligence  of  railroad  whereby  canvas  cover  over  plants  was 
burned  was  proximate  cause  of  resultant  freezing  of  the  plants,  such  being  the 
natural  sequence  of  causes;  Atlantic  Coast  Line  R.  Co.  v.  Benedict  Pineapple  Co. 
52  Fla.  166,  42  So.  529,  holding  that  the  freezing  of  plants  in  Florida  could  not 
be  reasonably  expected  from  the  burning  of  canvas  covering  so  that  the  burning 
was  proximate  cause  of  freezing;  Williams  v.  Atlantic  Coast  Line  R.  Co.  56  Fla. 
742,  24  L.R.A. (N.S.)  137,  131  Am.  St.  Rep.  169,  48  So.  209,  holding  negligence  of 
carrier  not  proximate  cause  of  enforced  idleness  of  shipper's  workmen  the  carrier 
not  knowing  the  circumstance. 

Cited  in  footnotes  to  Gibney  v.  State,  19  L.  R.  A.  365,  which  holds  unsafe 
bridge  cause  of  drowning  of  father  while  trying  to  save  child  falling  into  water 
through  defect;  Hoffman  v.  King,  46  L.  R.  A.  672,  which  denies  liability  of  one 
negligently  starting  fire  for  damage  to  lands  of  remote  proprietors  to  which 
fire  spreads;  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which  holds  plac- 
ing on  platform  of  heavy  doors,  blown  on  track  by  severe  gale,  not  proximate 
•cause  of  derailment  of  engine. 

Cited  in  note  (36  Am.  St.  Rep.  824,  826)  on  proximate  and  remote  cause. 
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—  Neg'ligrence   of  plaintiff's   physician. 

Annotation  cited  in  Joliet  v.  LePla,  109  111.  App.  340,  holding  that  any  mis- 
take of  doctor  adding  to  plaintiff's  injury  is  part  of  the  immediate  damage  aris- 
ing from  the  original  injury. 
Railroad  fires,  negligence  as  to. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Neff,  36  Fla.  589,  18  So.  765, 
holding  railroad  liable  for  destruction  of  property  by  fire  spreading  from  box 
car  negligently  set  on  fire  by  company;  St.  Johns  &  H.  R.  Co.  v.  Ransom,  33 
Fla.  414,  14  So.  892,  holding  railroad  negligent  in  failing  to  remove  inflamma- 
ble debris  from  its  right  of  way;  Missouri,  K.  &  T.  R.  Co.  v.  Wilder,  3  Ind.  Terr. 
95,  53  S.  W.  490,  holding  that  jury  cannot  presume  the  escape  of  sparks  through 
a  negligent  cause,  but  such  cause  and  negligence  must  be  alleged  arid  proven  to 
support  a  recovery;  Continental  Ins.  Co.  v.  Chicago  &  N.  W.  R.  Co.  97  Minn. 
473,  5  L.R.A.  (N.S.)  107,  107  N.  W.  548,  holding  that  negligence  may  be  affirma- 
tively proved  by  the  emission  of  cinders  in  unusual  quantities  or  size  or  carried  to 
an  unusual  height  or  distance. 

Cited  in  footnote  to  Norfolk  &  W.  R.  Co.  v.  Fritts,  68  L.R.A.  864,  which  sus- 
tains liability  for  fire  of  railroad  company  unnecessarily  running  heavy  freight 
train  up  grade  at  double  its  scheduled  speed  in  dry  season  and  during  heavy  wind. 

Distinguished  in  Savannah,  F.  &  W.  R.  Co.  v.  Tiedeman,  39  Fla.  202,  22  So. 
658,  holding  instruction  as  to  presumption  of  negligence  from  emission  of  sparks 
of  unusual  size  improper  where  there  is  no  evidence  of  their  emission. 
Contributory  negligence  of  owner  of  property  destroyed. 

Approved  in  Southern  R.  Co.  v.  Darwin,  156  Ala.  317,  130  Am.  St.  Rep.  94,  47 
So.  314,  holding  that  property  owner  is  not  under  duty  to  stand  guard  to  protect 
it  against  the  negligence  of  adjacent  railroad  company. 

Cited  in  Wabash  R.  Co.  v.  Miller,  18  Ind.  App.  552,  48  N.  E.  663,  holding 
owner  does  not,  by  ordinary  use  of  property,  assume  risk  of  loss  by  fire  through 
railroad's  negligence;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Indiana  Horseshoe  Co. 
154  Ind.  332,  56  N.  E.  766,  holding  owner  not  negligent  in  leaving  building  near 
railroad  track  empty  and  unguarded  while  combustible  matter  on  right  of  way; 
Florida  East  Coast  R.  Co.  v.  Smith,  61  Fla.  226,  55  So.  871,  holding  that  under 
statute,  if  plaintiff  is  guilty  of  contributory  negligence  he  cannot  recover  loss  of 
profits  arising  out  of  his  inability  to  fill  orders  by  reason  of  burning  of  his  mill 
by  railroad's  negligence;  Gracy  v.  Atlantic  Coast  Line  R.  Co.  53  Fla.  367,  42  So. 
903,  holding  unobjectionable  an  instruction  that  those  who  establish  buildings  in 
close  proximity  to  railway  tracks  assume  risks  of  fire  communication  by  engines 
properly  equipped  and  operated. 

17  L.  R.  A.  66,  WHITE  v.  HINTON,  3  Wyo.  753,  30  Pac.  953. 
Computation  of  time. 

Cited  in  footnote  to  People  use  of  Chaddock  v.  Barry,  18  L.  R.  A.  337,  which 
requires  exclusion  of  day  of  service  and  return  day  in  computing  time  for  ap- 
pearance. 

Cited  in  note  (78  Am.  St.  Rep.  386)  on  computation  of  time. 
Judgments  against  insane  persons. 

Cited  in  Gressly  v.  Hamilton  County,  136  Iowa,  725,  114  N.  W.  191,  15  Ann. 
('as.  354,  holding  that  a  judgment  against  an  insane  person  was  valid  to  the  ex- 
tent of  being  an  allowance  of  the  claim  against  the  guardian  of  the  estate,  where 
the  guardian  appeared  for  the  insane  person  in  the  action.- 

Cited  in  notes  (39  L.  R.  A.  775)  on  insanity  as  affecting  judgments;  (130  Am. 
St.  Rep.  847,  858)  on  judgments  for  or  against  insane  persons. 
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Parol   evidence   to   Impeach   legislative  journals. 

Cited  in  Wade  v.  Atlantic  Lumber  Co.  51  Fla.  640,  41  So.  75,  on  the  admission 
of  parol  evidence  to  countervail  the  legislative  journals;  New  Hanover  County  v. 
Armour  Packing  Co.  135  N.  C.  69,  47  S.  E.  411,  holding  that  legislative  journals 
cannot  be  contradicted  by  extraneous  proof. 

Cited  in  note  (40  L.R.A.(N.S.)  13,  32,  35)  on  conclusiveness  of  enrolled  bill. 

17  L.  R.  A.  71,  MORGAN  v.  SOUTHERN  P.  CO.  95  Cal.  510,  29  Am.  St.  Rep. 

143,  30  Pac.  603. 
Rigrht  of  action  for  causing  death. 

Cited  in  The  Dauntless,  129  Fed.  717,  holding  action  in  rem  not  maintainable 
against  vessel  for  negligent  death. 

Cited  in  notes   (41  L.  R.  A.  809)   on  common-law  right  of  action  of  parent  for 
loss  of  services  of  child  killed;    (70  Am.  St.  Rep.  677)    on  actions  for  death  of 
human  being. 
Measure  of  damages. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  60 
N.  E.  674,  denying  right  to  recover  for  mental  anguish  alone,  from  failure  to 
deliver  telegram. 

Cited  in  footnotes  to  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains  lia- 
bility for  entire  injury  through  negligence,  though  shock  brought  on  delirium 
tremens,  retarding  recovery;  Chicago  City  R.  Co.  v.  Saxby,  68  L.R.A.  164,  which 
sustains  right  of  injured  person  to  recover  for  tuberculous  condition  of  knee  re- 
sulting from  injury,  notwithstanding  fact  that  tuberculosis  was  organic  and  mis- 
takes in  treatment. 

Cited  in  notes  (2  L.R.A.  (N.S.)  899)  on  mental  suffering  of  parent  as  element 
of  damages  in  action  for  death  of  child;  (15  L.R.A. (N.S_.)  452)  on  recovery  in 
administrator's  action  for  benefit  of  estate,  of  probable  accumulations  of  deceased 
as  damages  for  death ;  ( 8  Eng.  Rul.  Cas.  426 )  on  measure  of  damages  for  death  of 
relative. 

Distinguished  in  Melone  v.  Sierra  R.  Co.  151  Cal.  116,  91  Pac.  522,  holding 
that  in  an  action  to  recover  for  personal  injuries,  mental  pain  and  suffering  was 
an  element  of  damage. 
—  For   death. 

Cited  in  Re  California  Nav.  &  Improv.  Co.  110  Fed.  676,  holding  only  direct 
pecuniary  loss  to  heirs  may  be  considered  in  estimating  damages;  Green  v.  South- 
ern P.  Co.  122  Cal.  567,  55  Pac.  577,  and  Harrison  v.  Sutter  Street  R.  Co.  116 
Cal.  169,  47  Pac.  1019,  holding  loss  suffered  by  widow  from  deprivation  of  com- 
fort, society,  and  protection  of  husband  can  only  be  considered  to  fix  pecuniary 
value  of  his  life;  Wales  v.  Pacific  Electric  Motor  Co.  130  Cal.  524,  holding  to 
same  effect  in  case  of  death  of  son;  Lange  v.  Schoettler,  115  Cal.  392,  47  Pac. 
139,  holding  exemplary  damages  not  recoverable  for  death  of  relative,  though 
act  causing  death  wanton,  cruel,  and  malicious;  Fox  v.  Oakland  Consol.  Street 
R.  Co.  118  Cal.  68,  62  Am.  St.  Rep.  216,  50  Pac.  25,  holding  verdict  for  $6,000 
for  death  of  son  four  and  a  half  years  old  excessive;  Scherer  v.  Schlaberg,  18  N. 
D.  427,  24  L.R.A. (N.S.)  524,  122  N.  W.  1000,  holding  that  measure  of  damages 
for  death  of  child  is  probable  value  of  services  of  child  during  minority,  to  father, 
considering  cost  of  support,  during  early  part  of  life;  Christensen  v.  Floriston 
Pulp  &  Paper  Co.  29  Nev.  570,  92  Pac.  210,  holding  that  in  action  for  death  only 
actual  monetary  damages  sustained  by  person  for  whose  benefit  action  is  brought 
are  recoverable;  Mize  v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont.  535,  129  Am. 
St.  Rep.  659,  100  Pac.  971,  16  Ann.  Cas.  1189,  holding  that  in  action  for  death 
of  husband  pecuniary  loss  of  widow  on  account  of  being  deprived  of  comfort,  pro- 
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tection  and  companionship  of  husband  may  be  considered  in  estimating  damages; 
Bond  v.  United  R.  Co.  159  Cal.  277,  —  L.R.A.  (N.S.)  — ,  113  Pac.  366,  Ann.  Cas. 
1912  C,  50,  holding  that  in  action  for  injury  to  or  death  of  child  damages  al- 
lowed are  only  those  which  have  been  or  may  be  suffered  by  parent,  without 
regard  to  suffering  of  child;  The  Dauntless,  121  Fed.  422,  holding  that  only 
direct  pecuniary  loss  to  heirs  of  deceased  can  be  considered  in  estimating  dam- 
ages which  may  be  recovered  in  actions  under  statute;  The  Oceanic,  61  Fed.  363, 
on  the  measure  of  damages  for  death  by  wrongful  act;  Christensen  v.  Floriston 
Pulp  &  Paper  Co.  29  Nev.  570,  92  Pac.  210,  on  exemplary  damages  as  an  element  of 
damage  in  an  action  for  death  by  wrongful  act;  Soberer  v.  Schlaberg,  18  N.  D.  427, 
24  L.R.A. (N.S.)  524,  122  N.  W.  1000,  holding  that  the  measure  of  damages  for  the 
death  of  a  child  is  the  probable  value  of  the  services  of  the  child  during  minority, 
considering  the  cost  of  support;  Pepper  v.  Southern  P.  Co.  105  Cal.  402,  38 
Pac.  974,  holding  an  instruction  in  an  action  for  death  by  wrongful  act,  er- 
roneous which  was  to  the  effect  that  the  mental  pain  and  anguish  of  the  de- 
fendant caused  by  the  loss  of  companionship  of  the  deceased,  was  an  element 
to  be  considered  by  the  jury  in  fixing  the  damages;  Anderson  v.  Great  Northern 
R.  Co.  15  Idaho,  521,  99  Pac.  91,  holding  that  loss  of  companionship  of  a  child 
is  an  element  of  compensation  in  an  action  for  death  by  wrongful  act,  where 
such  element  was  pleaded;  Mize  v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont. 
535,  129  Am.  St.  Rep.  659,  100  Pac.  971,  16  Ann.  Cas.  1189,  holding  same  as  to 
widow  in  loss  of  husband's  companionship  and  protection;  Keast  v.  Santa 
Ysabel  Gold  Min.  Co.  136  Cal.  261,  68  Pac.  771,  on  the  allowance  of  other  than 
pecuniary  damages  in  actions  for  death  by  wrongful  act;  Dyas  v.  Southern  P. 
Co.  140  Cal.  308,  73  Pac.  972,  holding  an  instruction  proper  which  was  to 
the  effect  that  the  jury  in  estimating  the  pecuniary  loss,  could  take  into  con- 
sideration the  loss  of  society,  comfort  and  care  suffered  by  them  through  the 
death  of  the  decedent;  Re  Humboldt  Lumber  Mfrs.  Asso.  60  Fed.  444;  Ruppel 
v.  United  R.  Co.  1  Cal.  App.  670,  82  Pac.  1073;  Sneed  v.  Marysville  Gas  & 
Electric  Co.  149  Cal.  710,  87  Pac.  376, — holding  that  the  damages  to  be  re- 
covered for  an  injury  causing  death  are  limited  to  the  pecuniary  loss  suffered 
by  the  heirs  of  the  person  killed,  by  reason  of  his  death. 

Cited  in  footnotes  to  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R,  A.  573, 
which  holds  only  pecuniary  damages  recoverable  for  causing  death;  San  Antonio 
&  A.  P.  R.  Co.  v.  Long,  24  L.  R.  A.  637,  which  denies  right  to  recover  for  death 
by  one  receiving  from  estate  more  than  prospective  benefit  had  death  not  ensued; 
Sweetland  v.  Chicago  &  G.  T.  R.  Co.  43  L.  R.  A.  568,  which  denies  recovery  for 
pain  and  suffering  of  passenger  negligently  killed,  whose  death  not  shown  not 
to  be  instantaneous. 
Excessive  damages  as  ground  for  new  trial. 

Cited  in  note  (8  Eng.  Rul.  Cas.  460)  on  excessive  damages  as  ground  for  new 
trial. 

17  L.  R.  A.  81,  MAIZE  v.  BOWMAN,  93  Ky.  205,  19  S.  W.  589. 
Increase   of   live    stock   as   belonging   to    owner    of   the    dam. 

Cited  in  Frank  v.  Symons,  35  Mont.  62,  88  Pac.  561,  on  the  increase  of  live- 
stock as  belonging  to  the  owner  of  the  dam. 
Property   covered   by   chattel   mortgage. 

Approved  in  Packwood  v.  William  Atkinson  &  F.  Co.  79  Miss.  651,  31  So. 
337,  holding  purchaser  of  colt  at  sale  under  trust  deed  on  dam  and  its  in- 
crease entitled  thereto  as  against  purchaser  with  notice  from  mortgagor. 

Cited    in    notes    (14    L.R.A.  (N.S.)     431)     on    chattel    mortgage    on    domestic 
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animals  as  covering  increase  not  mentioned  therein;    (17  L.R.A.  (N.S.)    204)   on 
necessity  that  increase  of  animals  be  in  gestation  to  be  covered  by  chattel  mort- 
gage- 
Judgment  as  bar  to  succeeding  action  for  same  relief. 

Cited  in  Roberts  v.  Moss,  127  Ky.  666,  17  L.R.A.  (N.S.)  283,  106  S.  W.  297, 
holding  a  judgment  dismissing  a  petition  on  the  merits  is  a  bar  to  another 
action  for  the  same  relief,  though  there  had  been  no  taking  of  proof. 

17   L.   R.   A.   84,   HARVEY  v.   GREAT  NORTHERN   R.   CO.   50  Minn.   405,   52 

N.  W.  905. 
Situs   of   debt   for   purpose   of  attachment   or   garnishment. 

Approved  in  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang  &  Co.  127  Mo.  247, 
27  L.  R.  A.  653,  48  Am.  St.  Rep.  626,  29  S.  W.  1010,  Affirming  54  Mo.  App.  153, 
authorizing  garnishment  of  debt  wherever  debtor  found,  though  debt  made  pay- 
able elsewhere;  Chicago,  R.  I.  &  P.  ,R.  Co.  v.  Sturm,  174  U.  S.  717,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797,  holding  debt  payable  generally  attachable  wherever 
suit  could  be  brought  on  it;  Cross  v.  Brown,  19  R.  I.  227,  33  Atl.  147,  holding 
debt  attachable  wherever  creditor  might  maintain  suit  to  recover  it,  if  laws  of 
forum  authorize  it;  Smith  v.  Taber,  16  Tex.  Civ.  App.  156,  40  S.  W.  156,  hold- 
ing debt  subject  to  garnishment  at  place  where  payable;  Lancashire  Ins.  Co.  v. 
Corbetts,  165  111.  599,  36  L.  R.  A.  643,  56  Am.  St.  Rep.  275,  46  N.  E.  681, 
Reversing  62  111.  App.  247,  authorizing  garnishment  of  foreign  corporation  trans- 
acting business  in  state,  for  debt  due  nonresident;  Tootle  v.  Coleman,  57  L. 
R.  A.  124,  46  C.  C.  A.  132,  107  Fed.  45,  holding  garnishment  by  citizen  of  one 
state  of  debtor  of  same  state,  whose  creditor  resides  elsewhere,  authorizes  ob- 
taining of  jurisdiction  by  publication;  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va. 
459,  62  L.  R.  A.  184,  44  S.  E.  300,  holding  railroad  company  maintaining  only 
freight  agency  not  subject  to  garnishment  in  West  Virginia. 

Cited  in  Starkey  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  114  Minn.  29,  —  L.R.A. 
(N.S.)  — ,  130  N.  W.  540,  holding  that  in  action  by  resident  for  damages  for 
negligent  shipment  of  goods  to  point  in  this  state  over  defendant's  lines,  debt 
due  from  corporation  doing  business  here  to  defendant  not  doing  business  here 
is  subject  to  garnishment;  Southern  P.  R.  Co.  v.  Lyon,  99  Miss.  196,  34  L.R.A. 
(N.  S.)  236,  54  So.  728,  to  the  point  that  if  state  law  permits  debtor  of  princi- 
pal debtor  to  be  garnished  and  court  of  such  state  where  garnishee  is  found 
obtains  jurisdiction  over  him,  then  judgment  entered  is  valid;  Harris  v.  Balk, 
198  U.  S.  225,  49  L.  ed.  1027,  25  Sup.  Ct.  Rep.  625,  3  A.  &  E.  Ann.  Gas.  1084, 
holding  if  court  of  state  where  garnishee  is  found  obtains  jurisdiction  over  him 
through  service  of  process  within  the  state,  judgment  entered  is  valid;  Stone 
v.  Drake,  79  Ark.  387,  96  S.  W.  197,  holding  situs  of  debt  for  purposes  of 
garnishment  is  at  place  where  garnishee  can  be  found;  McShane  v.  Knox,  103 
Minn.  271,  20  L.R.A.(N.S.)  272,  114  N.  W.  955,  holding  place  of  payment  of 
debt  unimportant,  where  garnishee  makes  no  claim  that  he  cannot  be  compelled 
to  make  payment  elsewhere  than  at  place  agreed  upon  with  creditor. 

Cited  in  note  (69  Am.  St.  Rep.  115,  116)  on  situs  of  debts  for  purposes  of 
garnishment  and  of  property  in  transit  in  hands  of  carriers. 

Distinguished  in  Swedish-American  Nat.  Bank  v.  Bleecker,  72  Minn.  391.  42 
L.  R,  A.  287,  71  Am.  St.  Rep.  492,  75  N.  W.  740,  holding  indebtedness  from  for- 
eign insurance  company  to  nonresident  of  state  not  garnishable;  Boyle  v.  Mus- 
ser-Sauntry  Land,  Logging  &  Mfg.  Co.  88  Minn.  461,  97  Am.  St.  Rep.  538,  93 
N.  W.  520,  holding  that  Iowa  corporation  doing  business  in  Minnesota  cannot 
be  garnished  by  another  Iowa  corporation  upon  substituted  service. 

Limited  in  Krafve  v.  Roy,  98  Minn.   142,   116  Am.  St.  Rep.  346,   107  N.  W. 
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966,  holding  wherever  creditor  may  sue  for  recovery  of  debt  there  it  may  be 
attached  as  his  property,  but  rule  does  not  apply  to  debtor  temporarily  within 
state. 

Held  obiter,  in  McKinney  v.  Mills,  80  Minn.  479,  81  Am.  St.  Rep.  278,  83  1ST. 
W.  452,  requiring  discharge  of  garnishee  process  where  all  parties  are  nonresi- 
dents, and  garnishee  was  served  while  temporarily  in  state. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R,.  A.  333, 
72  Am.  St.  Rep.  181,  23  So.  825.  holding  situs  of  debt  at  domicil  of  creditor 
for  purposes  of  garnishment;  Baltimore  &  O.  R.  Co.  v.  Allen,  58  W.  Va.  400, 
3  L.R.A.  (N.S.)  616,  112  Am.  St.  Rep.  975,  52  S.  E.  465,  holding  non-resident 
may  be  summoned  as  garnishee,  but  upon  his  showing  nothing  in  state  belong- 
ing to  defendant,  and  that  he  is  not  bound  to  deliver  or  pay  him  anything  in 
the  state  he  must  be  discharged. 
Liens  acquired  by  attachment  or  garnishment. 

Approved  in  Nordyke  v.  Charlton,  108  Iowa,  419,  79  N.  W.  136,  holding  garn- 
ishment of  makers  of  notes  gives  no  interest  paramount  to   liens  of  prior  at- 
tachments of  notes  in  other  state. 
Staying   garnishment    proceedings. 

Cited  in  Duxbury  v.  Shanahan,  84  Minn.  356,  87  N.  W.  944,  holding  court 
taking  disclosure  by  executor  as  garnishee  should  stay  proceedings  till  will 
construed  in  probate  court;  Virginia  F.  &  M.  Ins.  Co.  v.  New  York  Carousal 
Mfg.  Co.  95  Va.  518,  40  L.  R.  A.  239,  28  S.  E.  888,  holding  garnishee  may  pre- 
vent judgment  by  showing  payment  of  judgment  rendered  without  collusion  in 
favor  of  his  creditor,  after  garnishment  proceedings  begun. 

Pendency  of  garnishee  action  as  defense   in   action  by  garnlshee's  cred- 
itors. 

Cited  in  American  Hardwood  Lumber  Co.  v.  Joannin-Hansen  Co.  99  Minn.  305, 
109  N.  W.  403,  9  A.  &  E.  Ann.  Cas.  477,  holding  pendency  of  garnishee  action 
constitutes  defense  by  way  of  plea  in  abatement. 

Cited  in  note  (35  L.R.A. (N.S.)  1155)  on  recovery  of  judgment  for  exempt 
claim  pending  garnishment  in  another  state. 

Distinguished   in   North   British   Mercantile   Ins.   Co.   v.   First   Nat.   Bank,    3 
Tex.  Civ.  App.  295,  22  S.  W.  992,  holding  pendency  of  garnishee  action  no  de- 
fense in  suit  by  assignee  of  garnishee's  creditor  against  garnishee. 
Practice  in  such  case. 

Cited  in  American  Hardwood  Lumber  Co.  v.  Joannin-Hansen  Co.  99  Minn. 
306,  109  N.  W.  403,  9  A.  &  E.  Ann.  Cas.  477,  holding  proper  practice  is  for  court 
to  grant  stay  of  proceedings  in  action  before  judgment;  or  if  judgment  is  per- 
mitted to  be  entered,  to  stay  execution  until  proceedings  of  garnishment  are 
disposed  of. 
Conflict  of  laws  as  to  devolution  of  property. 

Cited  in  footnote  to  Emery  v.  Burbank,  28  L.  R.  A.  57,  which  holds  unen- 
forceable in  Massachusetts,  oral  contract  to  make  will  valid  in  state  where 
made. 

17  L.  R.  A.  89,  BILLINGS  v.  ACCIDENT  INS.  CO.  64  Vt.  78,  33  Am.  St.  Rep. 

913,  24  Atl.  656. 
Cause   of  death  of  insured. 

Cited  in  footnote  to  Holdom  v.  Ancient  Order,  U.  W.  31  L.  R.  A.  67,  which 
holds  policy  not  forfeited  by  killing  of  insured  by  insane  beneficiary. 
Suicide. 

Approved  in  Hart  v.  Modern  Woodmen,  60  Kan.  683,  72  Am.  St.  Rep.  380,  57 
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Pac.  936,  and  Seitzinger  v.  Modern  Woodmen,  106  111.  App.  455,  denying  right  of 
recovery  under  policy  where  insured  kills  himself  while  insane;  Spruill  v.  North- 
western Mut.  L.  Ins.  Co.  120  N.  C.  146,  27  S.  E.  39,  and  Brower  v.  Supreme 
Lodge  Nat.  Reserve  Asso.  74  Mo.  App.  495,  holding  suicide  by  insured  while 
insane  prevents  recovery,  regardless  of  degree  of  insanity;  Scherar  v.  Prudential 
Ins.  Co.  63  Neb.  535,  56  L.  R.  A.  614,  footnote  p.  611,  88  N.  W.  687,  which  sus- 
tains condition  of  liability  only  for  amount  of  premiums  paid,  in  case  of  sui- 
cide within  three  years;  Kunse  v.  Knights  of  Modern  Maccabees,  45  Ind.  App. 
34,  90  N.  E.  89,  holding  that  mutual  benefit  certificate  providing  that  "no  bene- 
fit shall  be  paid  in  case  member  commits  suicide  whether  sane  or  insane"  does 
not  insure  against  hanging  while  insane;  Moore  v.  Northwestern  Mut.  L.  Ins. 
Co.  192  Mass.  473,  78  N.  E.  488,  7  A.  &  E.  Ann.  Cas.  656;  Robson  v.  United  Order 
of  Foresters,  93  Minn.  26,  100  N.  W.  381, — on  insanity  as  affecting  the  operation 
of  clause  of  life  insurance  policy  as  to  death  by  suicide. 

Cited  in  footnotes  to  Ritter  v.  Mutual  L.  Ins.  Co.  42  L.  R.  A.  583,  which  holds 
suicide  of  insured  while  sane  deprives  personal  representatives  of  right  to  en- 
force policy;  ^Etna  L.  Ins.  Co.  v.  Florida,  30  L.  R.  A.  87,  which  requires  con- 
templated suicide  as  defense  to  policy  to  have  existed  when  application  made; 
Sovereign  Camp  W.  W.  v.  Fraley,  51  L.  R.  A.  898,  as  to  right  to  recover  on 
benefit  certificate  containing  provision  against  recovery  in  case  of  suicide,  un- 
less insane;  Leman  v.  Manhattan  L.  Ins.  Co.  24  L.  R.  A.  589,  which  holds  proof 
of  loss  stating  suicide  as  cause  of  death  not  conclusive;  Blunt  v.  Fidelity  & 
Casualty  Co.  67  L.R.A.  793,  which  holds  that  injuries  to  insured  while  insane 
need  not  be  intentionally  inflicted  to  relieve  insurer  from  full  liability  under 
policy. 

Cited  in  notes  (35  L.R.A.  262)  on  insanity  as  affecting  condition  as  to  sui- 
cide in  life  insurance  policy;  (7  L.R.A. (N.S.)  225)  on  suicide  as  death  through 
external,  violent,  and  accidental  means;  (17  L.R.A. (N.S.)  265)  on  effect  of 
words  "sane  or  insane,"  etc.,  in  suicide  clause  in  life  policy. 

Disapproved  in  Latimer  v.  Sovereign  Camp,  W.  W.  62  S.  C.  150,  40  S.  E.  155, 
holding,  by  divided  court,  that  death  of  insured  by  own  hand  while  insane  bars 
beneficiary's  recovery. 

17  L.  R.  A.  92,  YELLOW  RIVER  IMPROV.  CO.  v.  Wood  COUNTY,  81  Wis. 

554,  51  N.  W.  1004. 
Tax   and   other   liens   on   corporate   property. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  671,  48  L.  R.  A.  827, 
81  N.  W.  1046,  stating  arguendo  that  waterworks  rights  and  franchises  are  in- 
capable of  seizure  and  sale  on  execution. 
—  Taxes. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Forest  County,  95  Wis.  89,  70  N.  W.  77, 
holding  property  necessary  for  operation  of  railroad  not  subject  to  seizure  and 
sale  on  tax  process;  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
563,  63  N.  W.  746,  holding  franchises  of  electric  street  railway  assessable  as  an 
entirety  as  personal  property  at  principal  office  or  place  of  business;  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich.  692,  84  Am.  St.  Rep.  589,  85  N. 
W.  96,  holding  tangible  property  of  street  railway  assessable  as  unit  value,  to 
be  enhanced  by  special  privileges  under  franchise;  Monroe  Waterworks  Co.  v. 
Monroe,  110  Wis.  19,  85  N.  W.  685,  holding  agreement  by  city  to  pay  water 
company  sum  equal  to  all  assessments  on  portions  of  plant  in  streets,  unenforce- 
able as  taxes,  must  be  assessed  as  lump  sum  on  all  corporate  property;  Fond 
du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis.  329,  16  L.  R.  A.  583,  footnote  p.  581, 
52  N.  W.  439,  holding  assessment  of  pumping  stations  and  works,  apart  from 
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water  mains,  franchises,  and  other  property  constituting  water  plant,  erroneous; 
State  ex  rel.  Ashland  Water  Co.  v.  Wharton,  115  Wis.  401,  91  N.  W.  976.  hold- 
ing classification  of  property  of  water  company  as  real  estate  not  render  assess- 
ment void;  Washburn  v.  Washburn  Waterworks  Co.  120  Wis.  585,  98  N.  W.  539, 
holding  that  the  franchise,  land  and  chattels  of  a  public  service  corporation 
are  to  be  considered  as  a  whole  for  the  purposes  of  taxation;  State  v.  Chicago  & 
N.  W.  R.  Co.  128  Wis.  521,  108  N.  W.  594  (concurring  opinion),  on  the  compu- 
tation of  the  value  of  a  railroad  right  of  way  for  the  purposes  of  taxation. 

Cited  in  footnotes  to  San  Francisco  v.  Western  U.  Teleg.  Co.  17  L.  R.  A.  301, 
which  holds  state  tax  on  telegraph  franchise  void;  Paris  v.  Norway  Water  Co. 
21  L.  R.  A.  525,  which  holds  water  mains,  pipes,  etc.,  taxable  where  located; 
Spring  Valley  Waterworks  v.  Barber,  21  L.  R.  A.  416,  which  denies  right  to 
franchise  tax  against  water  company  in  county  where  it  has  only  water  pipe 
and  right  of  way. 

Cited  in  notes  (57  L.  R.  A.  45,  46)  on  taxation  of  corporate  franchises  in 
United  States;  (58  L.  R.  A.  605)  on  taxation  of  capital  stock  of  corporations  in 
United  States;  (60  L.  R.  A.  76)  on  corporate  taxation  in  United  States  as 
affected  by  contract  clause  in  Federal  constitution;  (66  L.R.A.  52)  on  nature 
of  railroad  as  realty  or  personalty. 

—  Local   assessments. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  514,  28  L.  R.  A.  254, 
62  N.  W.  417,  holding  railroad  tracks  and  right  of  way  not  subject  to  assessment 
and  sale  for  local  improvement;  Shreveport  v.  Kansas  City,  S.  &  G.  R.  Co.  125 
La.  585,  —  L.R.A. (N.S.)  — ,  51  So.  648,  on  the  lien  of  a  personal  judgment  for 
street  improvements  against  a  street  railway  as  attaching  to  its  tracks. 

—  Mechanic's    lien. 

Cited  in  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  &  Light  Co. 
110  Wis.  643,  84  Am.  St.  Rep.  948,  86  N.  W.  592,  holding  mechanic's  lien  enforce- 
able against  such  structures  and  property  of  railway  as  are  not  essential  to  its 
maintenance;  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  45, 
holding  water  company's  plant  an  integer  which  cannot  be  separated  under  lien 
of  one  selling  material  to  it;  National  Foundry  &  Pipe  Works  v.  Oconto  Water 
Co.  52  Fed.  56,  holding  lien  for  materials  sold  to  water  company  enforceable  by 
sale  of  plant  and  franchise  as  entirety;  National  Foundry  &"  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.  51  C.  C.  A.  473,  113  Fed.  801,  holding  decision 
of  state  court  that  waterworks  property  is  not  subject  to  mechanic's  lien  con- 
clusive on  Federal  court;  Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co.  89  Wis. 
274,  46  Am.  St.  Rep.  830,  60  N.  W.  1004,  denying  right  to  mechanic's  lien  on 
waterworks  plant  provided  by  city  for  its  protection  under  contract  with  cor- 
poration. 

Inseparability  of  a  public  service  franchise  from  the  property  necessary 
to  its  exercise. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  619,  108  N.  W.  557,  on 
the  inseparability  of  a  corporate  franchise  from  the  physical  parts  of  the  corpo- 
rate organization;  Oregon  Short  Line  Co.  v.  Quigley,  10  Idaho,  785,  80  Pac.  401, 
on  the  inseparability  of  the  right  of  way  and  the  franchise  of  a  railroad  com- 
pany. 

17  L.  R.  A.  96,  BOYLE  v.  ADAMS,  50  Minn.  255,  52  N.  W.  860. 
Invalid   contracts. 

Cited  in  Conway  v.  Garden  City  Paving  &  Post  Co.  190  111.  94,  60  N.  E.  82, 
holding  contract  to  pay  competing  bidders  specified  amount  for  public  contract 
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void;  Fisher  v.  Hampton  Transp.  Co.  136  Mich.  223,  112  Am.  St.  Rep.  358,  98 
N.  W.  1012,  holding  agreement  based  upon  consideration  of  agreement  to  re- 
frain from  bidding  at  public  sale  of  goods  is  void  upon  grounds  of  public  policy. 
Cited  in  footnote  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 

17  L.  R.  A.  97,  STOCKTON  v.  CENTRAL  R.  CO.  50  N.  J.  Eq.  52,  24  Atl.  964. 

Action  for  appointment  of  receiver  in  50  N.  J.  Eq.  489,  25  Atl  942. 
Title  of  act. 

Cited  in  Newark  v.  Mt.  Pleasant  Cemetery  Co.  58  N.  J.  L.  171,  33  Atl.  396, 
holding  that  act  authorizing  formation  of  cemetery  associations,  and  making 
regulations  for  those  established  and  to  be  established,  embraces  only  one  object; 
Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  230,  26  Atl.  788,  holding  provision  per- 
mitting commissioners  to  authorize  carrying  electric  wires  above  surface  of  street 
within  title;  Hickman  v.  State,  62  N.  J.  L.  504,  41  Atl.  942,  holding  regulation 
of  business  of  foreign  insurance  companies,  and  prosecution  of  their  agents 
for  unlawfully  transacting  business,  within  title;  State  v.  Twining,  73  N.  J. 
L.  685,  64  Atl.  1073,  holding  that  title  of  every  act  must  not  only  include,  but 
must  also  express  its  object. 

Distinguished  in  Schmalz  v.  Wooley,  56  N.  J.  Eq.  657,  39  Atl.  539,  holding 
word  "same"  applies  only  to  labels,  etc.,  of  associations  and  unions  in  title  of 
act  to  provide  for  adoption  of  labels,  etc.,  by  associations  or  unions,  and  to  regu- 
late "the  same." 
Ultra  vires  acts. 

Cited  in  Smith  v.  Cornelius,  41  W.  Va.  72,  30  L.  R.  A.  752,  23  S.  E.  599,  hold- 
ing void,  lease  by  public  corporation  of  state  property  vested  in  it  for  public 
use;  Robotham  v.  Prudential  Ins.  Co.  64  N.  J.  Eq.  682,  53  Atl.  842,  denying  power 
of  insurance  company  under  charter  to  invest  large  sum  to  gain  control  of  trust 
company;  Somerville  Water  Co.  v.  Somerville,  78  N.  J.  Eq.  210,  78  Atl.  793, 
holding  that  public  grants  of  power  to  corporations  are  to  be  strictly  con- 
strued and  whatever  is  not  plainly  granted  must  be  considered  to  be  withheld; 
McCarter  v.  Vineland  Light  &  P.  Co.  73  N.  J.  Eq.  706,  70  Atl.  177,  holding  that 
a  corporation  could  not  sell  its  franchise  without  the  consent  of  the  legislature. 

Cited  in  footnote  to  Van  Steuben  v.  Central  R.  Co.  34  L.  R.  A.  577,  which  holds 
unauthorized  lease  of  railroad  void. 

Cited  in  notes    (35  Am.  St.  Rep.  391,)   on  right  to  transfer  public  franchises; 
(70  Am.   St.   Rep.   159,   163)    on  ultra  vires   contracts   of   private   corporation; 
(22  Eng.  Rul.  Cas.  131)   on  implied  powers  of  corporation. 
Remedy  for  ultra  vires  act. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Com.  97  Ky.  695,  31  S.  E.  476,  holding  state 
may,  by  injunction,  prevent  railroad  from  purchasing  parallel  or  competing 
line;  Trust  Co.  v.  State,  109  Ga.  749,  48  L.  R.  A.  526,  35  S.  E.  323,  holding 
injunction  proper  remedy  by  state  to  prevent  corporation  purchasing  stock  in 
other  corporation;  Grey  v.  Greenville  &  H.  R.  Co.  59  N.  J.  Eq.  379,  46  Atl.  638, 
granting  injunction  against  construction  of  branch  line  of  railroad  across  high- 
way without  authority  of  law,  though  no  injury  to  public  thereby  shown;  Smith 
v.  Cornelius,  41  W.  Va.  68,  30  L.  R.  A.  751,  23  S.  E.  599,  holding  that  private 
person  or  directors  cannot  sue  to  contest  lease  of  state  property  by  public  cor- 
poration vested  with  it  for  public  use;  McCarter  v.  Firemen's  Ins.  Co.  74  N. 
J.  Eq.  375,  29  L.R.A.(N.S.)  1198,  135  Am.  St.  Rep.  708,  73  Atl.  80,  18  A.  & 
E.  Ann.  Cas.  1048,  Reversing  70  N.  J.  Eq.  295,  61  Atl.  705.  on  the  rights  of  the 
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attorney   general   to   maintain   action    to   enjoin   ultra   vires   acts;    McCarter   v. 
Vineland  Light  &  P.  Co.  72  N.  J.  Eq.  772,  65  Atl.  1041,  holding  that  the  court  of 
chancery,  at  the  suit  of  the  attorney  general,  can   restrain  the  exercise  by  in- 
dividuals of  unwarranted  use  of  sovereign  powers,  under  guise  of  incorporation. 
Cited  in  note   (7  Eng.  Rul  Cas.  485)   on  liability  to  indictment  or  injunction 
*of  public  service  corporation  exceeding  its  powers. 

Distinguished  in  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  478,  holding  that 
under  the  laws  of  Illinois  there  is  no  law  to  prevent  a  corporation  from  holding 
stock  in  two  competing  railroad  companies  unless  it  amounts  to  a  restraint  of 
trade. 
Restraining'  acts  of  corporations  which   tend   toward  Injury. 

Cited  in  State  v.  Boston  &  M.  R.  Co.  75  N.  II.  337,  74  Atl.  542;  McCarter  v. 
Pitman,  G.  &  C.  Gas  Co.  74  N.  J.  Eq.  259,  69  Atl.  211,— holding  that  state  is 
proper  party  to  enjoin  threatened  ultra  vires  act  on  part  of  public  service 
corporation  which  will  impair  its  ability  to  discharge  its  public  duties;  People 
ex  rel.  Moloney  v.  Chicago  Fair  Grounds  Asso.  1  111.  C.  C.  118,  holding  that  if 
the  court  finds  that  the  acts  done  are  not  detrimental  to  the  public  interest,  it 
may  refuse  an  injunction  although  the  acts  are  ultra  vires;  State  v.  Pacific 
Exp.  Co.  80  Neb.  831,  18  L.R.A.  (N.S.)  669,  115  N.  W.  619,  holding  that  the 
attorney  general  may  maintain  an  action  for  an  injunction  to  restrain  common 
carriers  from  exacting  unlawful  and  excessive  rates;  Durham  v.  Eno  Cotton 
Mills,  141  N.  C.  630,  7  L.R.A.(N.S.)  329,  54  S.  E.  453,  on  the  right  to  enjoin 
the  discharge  of  sewage  into  a  stream  from  which  a  public  drinking  supply  is 
taken. 
Combination.  In  restraint  of  trade. 

Cited  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  136,  29  C,  C. 
A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  combination  of  manufacturers 
to  limit  competition  and  control  trade  and  prices  in  large  number  of  states 
illegal;  Trenton  Potteries  Co.  v.  Oliphant,  56  N.  J.  Eq.  736,  39  Atl.  923,  holding 
scheme  to  buy  and  combine  plants  of  majority  of  members  of  association  pro- 
ducing almost  whole  of  necessary  commodity  void. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  367    36  Atl 
971,  upholding  right  of  manufacturing  corporation  to  select  selling  agents,  and 
impose  conditions  as  to  whom,  and  on  what  terms,  they  shall  sell. 
Identity  of  corporations. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,   199  111.   634,  65  N.  E.  470 
holding  provision  for  street  car  transfers  applicable  to  case  where  legal  owner 
of  one  is  beneficial  owner  of  another. 
Municipal  regulation  of  gras  rates. 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  106,  60  L.  R.  A.  828 
66  N.  E.  436,  sustaining  injunction  against  gas  company's  violation  of  contract 
as  to  maximum  rate;  Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  261  8 
L.R.A. (N.S.)  534,  116  Am.  St.  Rep.  944,  108  N.  W.  65,  9  A.  &  E.  Ann.  Cas.  819, 
holding  that  the  state  has  the  right  to  regulate  the  price  to  be  charged  for  gas 
furnished  to  the  inhabitants  of  a  municipality. 
Equity  penetrating?  disguises  of  form  to  reach  the  substance. 

Cited  in  Earle  v.  American  Sugar  Ref.  Co.  74  N.  J.  Eq.  761,  71  Atl.  391,  hold- 
ing that  equity  will  penetrate  all  disguises  of  form  and  disregard  the  shadow  to 
grasp  the  form;  Crick's  Estate,  35  Pa.  Super.  Ct.  44,  holding  that  equity  will  dis- 
regard the  form  of  the  will  to  seek  the  intent  of  the  testator. 
Effect  on  laws  of  amendment  of  constitution. 

Cited  in  Gaslight  Co.  v.  South  River,  77  N.  J.  Eq.  494,  77  Atl.  473,  tv  the 
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point  that  amended  constitution   did  not  affect  local  and  special  laws,   if  they 
became  operative  before  adoption  of  provisions  forbidding  such  laws. 

17  L.  R.  A.  Ill,  LAFARIER  v.  GRAND  TRUNK  R.  CO.  84  Me.  286,  4  Inters. 
Com.  Rep.  198,  24  Atl.  848. 

17  L.  R.  A.   113,  MOBILE  &  O.  R.  CO.  v.  DISMUKES,  94  Ala.   131,  4  Inters. 

Com.  Rep.  200,  10  So.  289. 
State  res-illations  as   to   interstate  shipments. 

Cited  in  Central  R.  Co.  v.  Sims,  169  Ala.  299,  53  So.  826,  holding  that  Federal 
statutes  regulating  interstate  commerce  will  be  enforced  by  state  courts. 

Cited  in  footnote  to  Southern  Exp.  Co.  v.  Goldberg,  62  L.  R.  A.  669,  denying 
state's  power  to  fix  rate  charged  by  interstate  carrier  for  carriage  within  state 
of  shipment  delivered  in  another. 
Rigrbt  to  full  schedule  rates. 

Cited  in  Melody  v.  Great  Northern  R.  Co.  25  S.  D.  612,  30  L.R.A. (N.S.)  570, 
127  N.  W.  543,  Ann.  Cas.  1912  C,  727,  to  the  point  that  shipper  is  presumed  to 
know  schedule  rates  and  necessity  of  compliance  therewith. 

Cited  in  footnote  to  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co.  66  L.R.A.  453, 
which  holds  contract  between  carrier  and  manufacturer  to  maintain  same  rates 
on  goods  shipped  by  him  between  competitive  points  as  are  maintained  from 
other  points  where  same  factories  are  located  not  a  forbidden  discrimination. 

Cited  in  notes  (14  L.R.A. (N.S.)  401;  52  L.  ed.  U.  S.  682)  on  effect  of  statu- 
tory provisions  against  rebates  upon  contracts  for  transportation  at  less  than 
regular  rate. 

Disapproved  in  Gerber  v.  Wabash  R.  Co.  63  Mo.  App.  148,  and  Savannah,  F. 
&  W.  R.  Co.  v.  Bundick,  94  Ga.  779,  5  Inters.  Com.  Rep.  294,  21  S.  E.  995,  hold- 
ing carrier  entitled  to  full  schedule  interstate  rate  as  condition  of  delivering 
goods,  though  less  rate  stated  by  mistake  in  bill  of  lading;  Armour  Packing  Co. 
v.  United  States,  14  L.R.A.(N.S.)  414,  82  C.  C.  A.  135,  153  Fed.  18,  holding  that 
contracts  to  carry  interstate  or  foreign  commerce  at  less  than  the  schedule 
rates  are  void. 

Overruled  in  Southern  R.  Co.  v.  Harrison,  119  Ala.  543,  43  L.  R.  A.  387,  foot- 
note p.  385,  72  Am.  St.  Rep.  936,  24  So.  552,  holding  the  same  effect. 

Cited  as  overruled  in  Chesapeake  &  O.  R.  Co.  v.  Maysville  Brick  Co.  132  Ky. 
651,  116  S.  W.  1183,  holding  that  the  fact  that  the  shipper  was  ignorant  that 
lie  was  receiving  a  preference  in  rates,  did  not  affect  the  invalidity  of  the  con- 
tract between  the  parties  under  the  provisions  of  the  state  constitution  against 
giving  such  preferences. 
IS  iiihis  of  parties  not  in  par!  delicto. 

Cited  in  footnote  to  Chateau  v.  Singla,  33  L.  R.  A.  750,  which  denies  relief 
to  either  party  for  settlement  of  partnership  to  carry  on  unlawful  business. 

17  L.  R.  A.  116,  ZOUCH  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  524,  15  S. 
E.  185. 

limitation    of  liability. 

Followed  in  Trexler  v.  Baltimore  &  O.  R.  Co.  28  Pa.  Super.  Ct.  213,  holding 
that  whether  the  shipper  fixes  the  value  of  the  goods  shipped  and  receives  in 
return  a  low  rate,  he  can  recover  only  the  fixed  value,  though  the  loss  results 
from  negligence. 

Cited  in  Lewis  v.  Chesapeake  &  O.  R.  Co.  47  W.  Va.  661,  81  Am.  St.  Rep.  816, 
35  S.  E.  908,  and  Berry  v.  West  Virginia  &  P.  R,  Co.  44  W.  Va.  545,  67  Am.  St. 
Rep.  781,  30  S.  E.  143,  requiring  consideration  for  contract  limiting  carrier's 
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liability;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  112  Wis.  159,  56  L.  R.  A.  249, 
88  Am.  St.  Rep.  949,  88  N.  W.  41,  upholding  contract  limiting  liability  for  in- 
jury to  amount  agreed  on;  Western  U.  Teleg.  Co.  v.  Beals,  56  Neb.  418,  71  Am. 
St.  Rep.  682,  76  N.  W.  903,  holding  company  liable  under  statute  for  all  damages 
from  failure  to  correctly  transmit  and  deliver  telegram,  notwithstanding  agree- 
ment on  blank  to  contrary;  Fielder  v.  Adams  Exp.  Co.  69  W.  Va.  142,  71  S.  E. 
99,  to  the  point  that  limitation  of  liability  to  extent  of  value  declared  and 
agreed  upon  is  valid,  unless  changed  by  interstate  commerce  act;  Adams  Exp. 
Co.  v.  Berry  &  W.  Co.  35  App.  D.  C.  215,  31  L.R.A.  (N.S.)  314,  holding  that 
contract  fixing  for  purpose  of  transportation,  value  of  article  delivered  to  car- 
rier, will  not  operate  to  relieve  carrier  from  liability  for  full  value,  if  article 
was  embezzled  by  agent;  Geyer  v.  United  States  Exp.  Co.  27  Montg.  Co.  L.  Rep. 
35,  to  the  point  that  carrier  cannot  wholly  exempt  itself  from  liability  from 
loss  resulting  from  negligence;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Coolidge,  73  Ark. 
117,  67  L.R.A.  558,  108  Am.  St.  Rep.  21,  83  S.  W.  333,  3  A.  &  E.  Ann.  Cas. 
582,  holding  a  stipulation  in  a  bill  of  lading  that  in  case  of  loss  of  the  articles, 
the  measure  of  damages  shall  be  the  value  at  the  place  of  shipment  instead  of 
at  the  destination,  was  void,  unless  based  upon  a  consideration;  Winslow  Bros. 
&  Co.  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  251,  65  S.  E.  965,  holding  a  stipu- 
lation in  a  bill  of  lading  valid,  which  provided  that  in  case  of  loss  the  liability 
of  the  carrier  should  not  exceed  $100  per  head  for  the  stock,  the  limitation  be- 
ing based  upon  a  reduction  in  freight  rates. 

Cited  in  notes  (1  L.R.A. (N.S.)  986,  987)  on  limiting  valuation  of  property  as 
affecting  amount  of  recovery  for  loss  by  carrier's  negligence;  (2  L.R.A. (N.S.) 
773)  on  amount  of  carrier's  liability  for  loss  of  goods;  (88  Am.  St.  Rep.  107) 
on  limitation  of  carrier's  liability  in  bills  of  lading. 

Distinguished  in  Bosley  v.  Baltimore  &  0.  R.  Co.  54  W.  Va.  577,  66  L.R.A.  878, 
46  S.  E.  613,  holding  that  where  the  bill  of  lading  limited  the  liability  of  the 
carrier  for  unusual  delay  or  detention  of  the  live  stock  caused  by  negligence  or 
otherwise,  such  clause  was  void  where  the  loss  resulted  from  the  negligence  or  mis- 
feasance of  itself  or  servants. 

Disapproved   in   Stringfield  v.  Southern  R.   Co.   152  N.  C.   131,  67   S.  E.  333, 
holding  that  a  clause   of  a  bill   of  lading  limiting  the  amount  of  recovery,   is 
void  in  case  of  injury  or  loss  caused  by  the  carrier's  negligence. 
Estoppel  by  conduct. 

Cited  in  note   (11  Eng.  Rul.  Cas.  101)   on  estoppel  by  conduct. 

17  L.  R.  A.  124,  ELY  v.  DES  MOINES,  86  Iowa,  55,  52  N.  W.  475. 
Contributory  negligence  ;,,  street. 

Cited  in  Winchester  v.  Carroll,  99  Va.  743,  40  S.  E.  37,  holding  attempt  to 
pass  from  sidewalk  to  street  without  knowledge  of  material  inequality  not  neg- 
ligence per  se. 

Cited  in  footnotes  to  Brember  v.  Jones,  26  L.  R.  A.  408,  which  holds  failure 
to  turn  to  right  on  highway  not  render  liable  for  collision  which  other  could 
have  avoided  by  ordinary  care;  Sindlinger  v.  Kansas  City,  26  L.  R.  A.  723,  which 
denies  recovery  to  one  breaking  guard  rail  of  viaduct  in  street  while  running 
race  in  dark;  Suburban  Electric  Co.  v.  Nugent,  32  L.  R.  A.  700,  which  holds  con- 
tributory negligence  not  presumed  from  coming  into  contact  with  uninsulated 
electric  wire  in  street;  Wheat  v.  St.  Louis,  64  L.  R.  A.  292,  holding  driver, 
knowing  of  defective  manhole,  guilty  of  negligence  in  attempting  to  turn  around 
in  its  vicinity. 

Distinguished  in  Hall  v.  Manson,  99  Iowa,  702,  34  L.  R.  A.  210,  68  N.  W.  922, 
holding  attempt  to  use  crosswalk  on  dark  night  not  negligence  preventing  re- 
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covery  for  falling  into  unlighted,  unguarded  excavation  at  its  edge;  Goodrich 
v.  Burlington,  C.  R.  &  N.  R.  Co.  103  Iowa,  419,  72  N.  W.  653,  holding  boy  catch- 
ing foot  in  guard  rail  while  attention  diverted  to  train  starting  toward  him  as 
he  is  crossing  track  at  crossing  not  negligent. 

17  L.  R.  A.  127,  ORD  NAT.  BANK  v.  MASSEY,  48  Kan.  762,  30  Pac.  124. 

Second  appeal  in  7  Kan.  App.  680,  51  Pac.  570. 
Validity  of  chattel  mortgage. 

Cited  in  footnote  to  Vining  v.  Millar,  32  L.  R.  A.  442,  which  sustains  rights 
of  mortgagee  of  half  interest  in  horse  in  Canada  as  against  owners  of  other  half 
interest  in  Michigan,  having  mortgage  from  same  mortgagor. 

Cited  in  note  (64  L.  R.  A.  357)  on  conflict  of  laws  as  to  chattel  mortgages. 
Place  of  recording1. 

Cited  in  footnotes  to  Fassett  v.  Wise,  36  L.  R.  A.  505,  which  requires  mortgage 
on  chattels  removed  to  other  county  before  recording,  to  be  recorded  in  such 
other  county;  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  holds  recording  of 
chattel  mortgage  on  property  within  state  ineffectual  where  mortgagor  resides 
out  of  state. 
Refiling1  on  removal  to  other  state. 

Cited  in  Ord  Nat.  Bank  v.  Masey,  7  Kan.  App.  683,  51  Pac.  570,  holding,  on 
second  appeal,  chattel  mortgagee  whose  mortgage  properly  recorded  protected 
without  refiling  on  removal  of  property  to  other  state;  Greenville  Nat.  Bank  v. 
Evans-Snyder-Buel  Co.  9  Okla.  369,  60  Pac.  249,  holding  it  unnecessary  to  refile 
chattel  mortgage  on  bringing  mortgaged  property  into  territory;  Alferitz  v. 
Ingalls,  83  Fed.  971,  holding  it  unnecessary  to  annex  to  mortgage  properly  exe- 
cuted in  other  state,  affidavit  required  by  Nevada  laws,  on  bringing  property  into 
that  state;  National  Bank  of  Commerce  v.  Morris,  114  Mo.  263,  19  L.  R.  A. 
466,  footnote  p.  463,  35  Am.  St.  Rep.  754,  21  S.  W.  511,  holding  recorded  chattel 
mortgage  in  one  state  good  in  another  to  which  property  taken. 

Cited  in  footnotes  to  Handley  v.  Harris,  17  L.  R.  A.  703,  which  holds  recording 
of  chattel  mortgage  not  invalidated  by  removing  property  to  other  state; 
Shapard  v.  Hynes,  52  L.  R.  A.  675,  which  holds  lien  of  recorded  chattel  mort- 
gage follows  property  into  other  state. 

17  L.  R.  A.  129,  PRINCE  MFG.  CO.  v.  PRINCE'S  METALLIC  PAINT  CO.  135 

N.  Y.  24,  31  N.  E.  990. 
What  may  he  appropriated  as  trade-mark. 

Cited  in  Clinton  Metalic  Paint  Co.  v.  New  York  Metalic  Paint  Co.  23  Misc. 
70,  50  N.  Y.  Supp.  437,  holding  words  "Metalic  Paint"  generic  and  descriptive, 
preventing  exclusive  appropriation  as  trade-mark. 

Cited  in  footnotes  to  Cady  v.  Schultz,  29  L.R.A.  524,  which  holds  no  property 
right  acquirable  in  words  "scientific  dentistry  at  higher  prices;"  Kipling  v.  G. 
P.  Putnam's  Sons,  65  L.R.A.  873,  which  holds  merely  placing  a  design  on  the 
covers  of  an  edition  of  an  author's  works  without  registering  it  as  a  trade- 
mark or  giving  notice  that  it  is  such  does  not  protect  it  from  use  by  others; 
Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  878,  which  sustains  right  to  injunction 
against  unfair  use  of  names  "American  Ball  Blue"  and  "American  Wash  Blue" 
under  which  a  large  and  lucrative  trade  has  been  built  up. 

Cited  in  note  (45  L.  ed.  U.  S.  376)  on  trademark  in  geographical  name. 
Effect  of  deceit  on  right  to  eanitable  relief. 

Approved  in  Millbrae  Co.  v.  Taylor,  —  Cal.  — ,  25  L.R.A.  196,  37  Pac.  235,  re- 
fusing to  protect  as  trade-mark  name  of  ranch  for  milk  produced  elsewhere. 
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Cited  in  Hilson  Co.  v.  Foster,  80  Fed.  901,  denying  relief  in  equity  against 
imitation  of  labels,  etc.,  to  one  falsely  representing  cigars  to  be  genuine  Havanas; 
California  Fig  Syrup  Co.  v.  Stearns  &  Co.  33  L.  R.  A.  58,  20  C.  C.  A.  26,  43  U.  S. 
App.  234,  73  Fed.  817;  California  Fig-Syrup  Co.  v.  Putnam,  66  Fed.  754;  Clinton 
E.  Worden  &  Co.  v.  California  Fig  Syrup  Co.  187  U.  S.  529,  47  L.  ed.  288,  23 
Sup.  Ct.  Rep.  161, —  denying  equitable  relief  to  protect  a  label  falsely  represent- 
ing that  laxative  properties  of  syrup  derived  from  figs;  Krauss  v.  Jos.  R. 
Peebles's  Sons  Co.  58  Fed.  595,  denying  relief  in  equity  against  infringement  of 
trade-mark  to  one  adulterating  brand  of  whiskies  warranted  unadulterated; 
Prince's  Metallic  Paint  Co.  v.  Prince  Mfg.  Co.  6  C.  C.  A.  651,  17  U.  S.  App.  145, 
57  Fed.  942,  holding  one  using  trade-mark  indicating  paint  made  from  ore  from 
particular  mine,  from  which  not  made,  not  entitled  to  relief  in  equity  against 
similar  use  by  another;  Uri  v.  Hirsch,  123  Fed.  576,  denying  right  to  prevent 
infringement  of  trade-mark  on  vessels  containing  liquors,  where  proof  shows 
plaintiff  owned  no  distillery;  Kennedy  v.  Dr.  David  Kennedy  Corp.  32  Misc.  485, 
66  N.  Y.  Supp.  225,  enjoining  purchaser  of  good  will  of  proprietary  medicine 
business  from  opening  letters  addressed  to  seller,  sent  in  response  to  advertise- 
ment implying  that  latter  would  answer;  New  York  &  N.  J.  Lubricant  Co.  v. 
Young,  77  N.  J.  Eq.  324,  140  Am.  St.  Rep.  560,  77  Atl.  344,  holding  that  any 
material  misrepresentation  in  label  or  trademark  as  to  person  by  whom  article 
is  manufactured,  defeats  right  of  owner  to  relief  in  equity;  World's  Dispensary 
Medical  Asso.  v.  Pierce,  203  N.  Y.  423,  96  N.  E.  738,  to  the  point  that  one  will 
not  be  protected  in  use  of  trademark  if  he  is  guilty  of  misrepresentation;  Rice- 
Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.  91  C.  C.  A.  475,  165  Fed.  646,  on  the 
effect  of  fraud  upon  the  right  of  protection  for  trademark;  Castroville  Co-op. 
Creamery  Co.  v.  Col,  6  Cal.  App.  536,  92  Pac.  648;  Levy  v.  Uri,  31  App.  D.  C. 
444;  Nelson  v.  Winchell  &  Co.  203  Mass.  83,  23  L.R.A.  (N.S.)  1155,  89  N.  E. 
180;  Epperson  v.  Bluthenthal,  149  Ala.  132,  42  So.  863,  13  Ann.  Cas.  832,— 
holding  that  one  who  seeks  to  be  protected  in  the  use  of  a  trademark  must 
himself  be  free  from  fraud  in  the  use  of  such  mark;  Grocers  Journal  Co.  v. 
Midland  Pub.  Co.  127  Mo.  App.  370,  105  S.  W.  310;  Gluckman  v.  Strauch,  99 
App.  Div.  363,  91  N.  Y.  Supp.  223;  Sauter  v.  Frank,  67  Misc.  657,  124  N.  Y. 
Supp.  803;  Fay  v.  Lambourn,  124  App.  Div.  247,  108  N.  Y.  Supp.  874, — holding 
that  equity  will  not  interfere  to  protect  a  trademark  which  is  intended  to  de- 
ceive the  public;  Read  v.  Mackay,  47  Misc.  439,  95  N.  Y.  Supp.  935,  holding  same 
where  the  trademark  was  intended  to  convey  the  idea  that  the  old  manufacturers 
were  still  making  the  article;  Siegert  v.  Gandolfi,  139  Fed.  922,  holding  a  person 
guilty  of  fraud  in  the  use  of  a  trademark  is  not  entitled  to  the  protection  of  a 
court  of  equity  to  protect  the  same;  Brown  v.  Condit,  70  N.  J.  Eq.  647,  61  Atl. 
1055,  holding  one  branding  goods  all  alike  regardless  of  quality  is  not  to  be 
protected  in  use  of  trademark. 

Cited  in  footnote  to  Scott  v.  Standard  Oil  Co.  31  L.  R.  A.  374,  which  author- 
izes injunction  against  fraudulent  imitation  of  distinctive  label  used  by  plaintiff. 

Cited    in   notes    (19    L.R.A.    54)    on    invalidity    of    deceptive    trademark;     (1 
L.R.A. (N.S.)    717,    718,    724)    on    rights  j-esulting   from   sale    of   trademark    as 
affected  by  fraud;    (47  L.  ed.  U.  S.  282)    on  deception  as  bar  to  relief  for  in- 
fringement of  trademark. 
Protection  nR-jiinst   unlawful  competition. 

Cited  in  footnotes  to  Fuller  v.  Huff,  51  L.R.A.  332,  which  sustains  right  to 

enjoin   use   of   term   "health   food"   for   foods   previously   known   as   "sanitarium 

foods;"  La  Republique  Francaise  v.  Saratoga  Vichy  Springs  Co.  65  L.R.A.  830. 

which   holds   conspicuous   use  of  word   "Vichy"   and   inconspicuous  use   of   word 

L.R.A.  Au.  Vol.  III.— 12. 
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"Saratoga"   on   bottle   of   water  from   Saratoga   spring  unfair   competition   witli 
bottled  waters  from  Vichy  in  France. 

Distinguished   in  James  Van  Dyk   Co.   v.   F.   V.  Reilly  Co.   73  Misc.   95,   130 
N.   Y.   Supp.   755,   holding  that  where  business   of   bankrupt   tea   company   was 
sold  together  with  good  will  and  right  to  use  name,  purchaser  may  use  name  of 
original  company. 
Estoppel. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  ed.  1102,  14  Sup.  Ct. 
Rep.  99,  holding  witness  not  estopped  to  subsequently  take  different  position  by 
expressing  opinion  as  to  law  of  certain  contract. 

17  L.  R.  A.  135,  DENVER  v.  KNOWLES,  17  Colo.  204,  30  Pac.  1041. 
What   constitutes   tax. 

Approved  in  Alfalfa  Irrig.  Dist.  v.  Collins,  46  Neb.  425,  64  N.  W.  1086,  hold- 
ing provision  for  uniformitj'  in  taxation  inapplicable  to  local  assessments; 
Denver  City  R.  Co.  v.  Denver,  21  Colo.  356,  29  L.  R.  A.  611,  52  Am.  St.  Rep. 
239,  41  Pac.  826,  Reversing  2  Colo.  App.  42,  30  Pac.  1048,  holding  privilege  tax 
on  street  railway  company  not  within  provision  requiring  uniformity  in  taxation; 
Seanor  v.  Whatcom  County,  13  Wash.  60,  42  Pac.  552,  holding  assessment  against 
taxable  property  in  county,  city,  or  road  district,  for  cost  of  establishing  or 
improving  highways  therein,  not  a  tax  within  constitutional  provision. 

Distinguished  in  Wheatland  v.  Boston,  202  Mass.  261,  88  N.  E.  769,  holding 
that  an  act  limiting  the  time  within  which   an  action  could  be  maintained  to 
recover  back  a  tax,  applied  also  to  actions  to  recover  a  local  assessment. 
Local  assessment  as  an  exercise  of  the  police   power. 

Cited  in  Jenks  v.  Stump,  41  Colo.  287,  15  L.R.A.(N.S.)  557,  124  Am.  St.  Rep. 
137,  93  Pac.  17,  14  Ann.  Gas.  914,  on  local  assessment  for  sidewalk  purposes 
as  being  an  exercise  of  the  police  power;  Wolff  v.  Denver,  20  Colo.  App.  137,  77 
Pac.  364,  holding  that  a  city  council  in  designating  a  taxing  district,  was  exer- 
cising the  police  power. 
Validity  of  local  assessments  based  upon  frontage. 

Cited  in  Denver  v.  Londoner,  33  Colo.  113,  80  Pac.  117,  holding  that  an  ordi- 
nance apportioning  local  assessments  upon  abutting  property  according  to  the 
front  foot  is  prima  facie  valid. 

Cited  in  note  (28  L.R.A.(N.S.)  1129,  1134,  1137,  1140,  1169,  1185)  on  assess- 
ments for  improvements  by  front-foot  rule. 

17  L.  R.  A.  145,  STATE  ex  rel.  LAMB  v.  CUNNINGHAM,  83  Wis.  90,  35  Am.  St. 

Rep.  27,  53  N.  W.  35. 
Proper  party  to  bring?  proceeding;. 

Cited  in  State  ex  rel.  Burnham  v.  Cornwall,  97  Wis.  568,  73  N.  W.  63,  holding 
any  citizen  entitled  to  bring  mandamus  to  enforce  performance  of  public  duty; 
State  ex  rel.  Clarke  v.  Moran,  24  Mont.  445,  23  Pac.  390,  holding  state  proper 
party  to  institute  proceedings  to  prevent  placing  of  unauthorized  ticket  on 
official  ballot;  Landes  v.  Walls,  160  Ind.  221,  66  N.  E.  679,  holding  that  to 
entitle  a  private  individual  to  an  injunction  to  protect  public  rights,  he  must 
show  a  special  injury  to  himself;  State  ex  rel.  Williams  v.  Samuelson,  131  Wis. 
503,  111  N.  W.  712,  holding  that  where  the  attorney  general  appears  for  the 
respondent  in  quo  warranto  proceedings,  it  is  equivalent  to  his  refusal  to  act, 
justifying  the  maintenance  of  the  action  by  a  private  person. 

Cited  in  footnote  to  Zuelly  v.  Casper,  63  L.R.A.  133,  which  upholds  right  of 
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taxpayer  of  county  to  bring  suit  for  restoration  to  treasury  of  money  illegally 
appropriated  as  fees  of  officers. 

Distinguished  in  State  ex  rel.  Hartung  v.  Milwaukee,  102  Wis.  513,  78  N.  W. 
756,  requiring  action  to  enjoin  public  nuisance  to  be  instituted  by  proper  law 
officer;  State  ex  rel.  Moore  v.  Archibald,  5  N.  D.  377,  66  N.  W.  234,  sustaining 
right  of  supreme  court  to  issue  writ  of  mandamus  in  behalf  of  public  interests, 
though  attorney  general  refuses  to  apply  for  it;  Smith  v.  Cornelius,  41  W.  Va. 
<58,  30  L.  R.  A.  751,  23  S.  E.  599,  holding  that  private  person  or  directors  cannot 
•sue  to  contest  lease  of  state  property  by  public  corporation  vested  with  it  for 
public  use. 
-Jurisdiction  of  supreme  court. 

Cited  in   Styles  v.   Tyler,   64   Conn.   454,   30  Atl.    165,  holding  jurisdiction   of 
supreme  court  limited  to  correction  of  errors  of  "law." 
Original    jurisdiction. 

Cited  in  Re  Court  of  Honor,  109  Wis.  630,  85  N.  W.  497,  holding  original 
jurisdiction  of  supreme  court  should  not  be  exercised  where  primary  right  to  be 
vindicated  is  private;  Re  Gunn,  50  Kan.  196,  19  L.  R.  A.  529,  32  Pac.  470,  sus- 
taining jurisdiction  of  supreme  court  to  inquire  on  habeas  corpus  into  lawful- 
ness of  imprisonment  by  order  of  house  of  representatives  of  state;  Re  Court  of 
Honor,  109  Wis.  627,  85  N.  W.  497,  holding  original  jurisdiction  of  supreme  court 
limited  to  judicial  questions  affecting  sovereignty  of  state,  its  franchises,  or 
prerogatives  or  liberties  of  the  people;  People  v.  McClees,  20  Colo.  409,  26  L. 
R.  A.  648,  38  Pac.  468,  requiring  public  rights  or  interests  to  be  shown  to  give 
supreme  court  jurisdiction  in  original  proceeding  by  injunction;  State  ex  rel. 
Clarke  v.  Moran,  24  Mont.  440,  63  Pac.  390,  sustaining  original  jurisdiction  of 
supreme  court  to  issue  injunction  against  county  clerk  printing  unauthorized 
ticket  on  official  ballot;  State  ex  rel.  Lloyd  v.  Elliott,  13  Utah,  208,  44  Pac.  248, 
sustaining,  but  refusing  to  exercise,  original  jurisdiction  of  supreme  court  to 
issue  writ  of  quo  warranto  to  try  title  to  office  in  city  council;  People  ex  rel. 
Kocourek  v.  Chicago,  193  111.  515,  58  L.  R.  A.  845,  62  N.  E.  179,  refusing  to 
exercise  original  jurisdiction  of  supreme  court  in  proceeding  by  private  relator 
to  compel  city  to  remove  bridge  across  street,  connecting  buildings;  State  ex  rel. 
Byrne  v.  Wllcox,  11  N.  D.  335,  91  N.  W.  955,  on  the  right  of  the  supreme  court 
to  assume  jurisdiction  even  though  the  attorney  general  refuse  his  consent  to 
allow  a  private  individual  to  maintain  a  suit  affected  with  a  public  interest; 
People  ex  rel.  Atty.  Gen.  v.  Tool,  35  Colo.  240,  6  L.R.A.  (N.S.)  827,  117  Am.  St. 
Rep.  198,  86  Pac.  224,  holding  that  the  restraining  of  a  conspiracy  to  commit 
an  election  fraud  was  a  judicial  question  over  which  the  supreme  court  had 
jurisdiction. 

Cited  in  note  (58  L.  R.  A.  850)   on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  cases. 
Political   questions   and   jurisdiction   of  same. 

Cited  in  Parker  v.  State,  133  Ind.  186,  18  L.  R.  A.  571,  32  N.  E.  836,  holding 
constitutionality  of  apportionment  act  a  judicial,  rather  than  a  political,  ques- 
tion; Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  sustaining 
court's  power  to  declare  unconstitutional  apportionment  act  void;  Landes  v. 
Walls,  160  Ind.  221,  66  N.  E.  679.  denying  injunction  restraining  appointees 
from  acting  as  councilmen  pending  contest  as  to  title  to  office;  State  ex  rel. 
Robbins  v.  Parker.  147  Iowa,  88,  125  N.  W.  856,  to  the  point  that  court  has  juris- 
diction of  action  to  compel  county  auditor  to  place  plaintiff's  name  on  ballot; 
Brooks  v.  State,  162  Ind.  577,  70  N.  E.  980,  holding  that  whether  the  discre- 
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tion    in    apportioning   state   representatives   and   senators   is   properly    exercised 
under  the  constitution,  is  a  judicial  question. 

Cited  in  footnotes  to  Fletcher  v.  Tuttle,  25  L.  R.  A.  143,  which  denies  right 
to  enjoin  giving  of  election  notices  on  ground  that  apportionment  unconstitu- 
tional; State  ex  rel.  Taylor  v.  Lord,  31  L.  R.  A.  473,  which  denies  power  of  court 
to  interfere  with  location  by  governor  of  site  for  public  institution;  State  ex  rel. 
Cranmer  v.  Thorson,  33  L.  R.  A.  582,  which  denies  right  to  enjoin  certifying  of 
proposed  constitutional  amendment;  Covington  v.  Buffett,  47  L.  R.  A.  622,  which 
denies  court's  jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator: 
Norwalk  Street  R.  Go's  Appeal.  39  L.  R.  A.  704,  which  holds  approval  and  adop- 
tion or  modification  of  plan  for  street  railway  not  a  judicial  power. 

Cited  in  notes  (3  L.R.A.  (N.S.)  384)  on  interference  by  equity  in  matters  pre- 
ceding elections;  (10  L.R.A.  (N.S.)  1186)  on  effect  of  laches  in  questioning  ap- 
portionment of  election  districts;  (35  Am.  St.  Rep.  66)  on  judicial  investiga- 
tion of  constitutionality  of  legislative  apportionments. 

Distinguished  in  State  ex  rel.  Winnie  v.  Stoddard,  25  Nev.  457,  51  L.  R.  A. 
231,  footnote  p.  229,  62  N.  W.  237,  which  denies  mandamus  to  compel  issuance 
of  election  notices  under  prior  apportionment  act,  for  invalidity  of  substantially 
similar  later  one;  Fletcher  v.  Tuttle,  151  111.  57,  25  L.  R.  A.  147,  42  Am.  St.  Rep. 
220,  37  N.  E.  683,  denying  right  to  injunction  to  prevent  giving  election  notices 
as  rights  involved  political. 
Validity  of  apportionment  act. 

Cited  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  479,  40  N.  E.  307, 
holding  that  provisions  for  compactness  and  equality  in  apportionment  mutually 
affect  each  other;  Harmon  v.  Madison  County,  153  Ind.  77,  54  N.  E.  105,  uphold- 
ing act  grading  salaries  according  to  population  of  counties,  without  providing 
for  changes  in  salaries  on  changes  in  population;  State  ex  rel.  Sullivan  v. 
Schnitger,  16  Wyo.  523,  95  Pac.  698,  holding  that  the  right  to  mandamus  to 
compel  the  secretary  of  state  to  disregard  the  provisions  of  the  constitution 
apportioning  state  representatives  and  senators,  depended  upon  the  showing  of 
a  prior  valid  apportionment;  Ragland  v.  Anderson,  125  Ky.  159,  128  Am.  St. 
Rep.  242,  100  S.  W.  865,  holding  that  an  act  which  violates  the  provisions  of  the 
constitution  calling  for  equality  of  representation  is  void. 

Cited  in  footnotes  to  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  549,  which 
upholds  right  to  vote  for  all  members  of  assembly  elected  in  county;  Parker  v. 
State,  18  L.  R.  A.  567,  which  holds  invalid,  scheme  for  allowing  county  with  less 
than  unit  of  population  to  vote  for  two  senators;  People  ex  rel.  Carter  v.  Rice, 
16  L.  R.  A.  836,  which  upholds  apportionment  of  members  of  assembly  as  against 
inequalities  in  distributing  members  after  each  county  given  member  for  every 
full  ratio  of  representation. 

Distinguished  and  criticized  in  People  ex  rel.  Woodyatt  v.  Thompson,  155 
111.  483,  40  X.  E.  307,  denying  right  to  hold  apportionment  act  void  because 
nearer  approximation  to  compactness  or  equality  possible;  State  ex  rel.  Hicks 
v.  Stevens,  112  Wis.  172,  88  N.  W.  48,  authorizing  creation  of  new  county,  giving 
all  county  functions,  but  leaving  assembly  district  not  bounded  by  county  line. 
Powers  of  legislature. 

Cited  in  Bittenhaus  v.  Johnston,  92  Wis.  595,  32  L.  R.  A.  382,  66  N.  W.  805, 
upholding  statute  as  to  fisheries,  making  different  regulations  for  different  locali- 
ties, in  absence  of  constitutional  prohibition;  Nash  v.  Fries,  129  Wis.  124,  108 
N.  W.  210,  on  the  constitutionality  of  a  law  delegating  a  discretionary  legisla- 
tive power;  State  v.  Chicago  &  N.  W.  R.  Co.  ]28  Wis.  519,  108  N.  W.  594.  on  an 
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affirmative  grant  of  power  by  the  constitution  as  a  limitation  upon  the  powers 

of  the  legislature. 

Effect   of   contemporaneous   construction   of   constitution. 

Cited  in  Kingsley  v.  Merrill,  122  Wis.  192,  67  L.R.A.  203,  99  N.  W.  1044,  2 
Ann.  Cas.  748,  holding  acts  in  conflict  with  the  plain  provisions  of  the  constitu- 
tion, void,  though  in  conformity  with  the  popular  understanding  of  the  pro- 
visions of  the  constitution. 

17  L.  R.  A.  176,  COM.  v.  HESS,  148  Pa.  98,  33  Am.  St.  Rep.  810,  23  Atl.  977. 
When  title'  passes. 

Cited  in  Pittsburg  Glass  Co.  v.  Doubleday,  2  Pa.  Super.  Ct.  174,  39  W.  N.  C. 
16,  27  Pittsb.  L.  J.  X.  S.  96,  holding  packing  and  setting  apart  of  goods  ordered 
for  delivery,  sufficient  delivery;  Toney  v.  Goodley,  57  Mo.  App.  247,  holding  title 
passes  on  sale  of  specified  amount  of  hay,  being  entire  amount  in  certain  barns; 
Com.  v.  Gardner,  16  Montg.  Co.  L.  Rep.  174,  holding  orders  taken  by  soliciting 
agents  and  sent  to  employer's  place  of  business,  where  they  are  accepted,  filled, 
and  goods  set  apart  and  charged  to  customer,  a  sale  in  that  place;  Brownback 
v.  North  Wales,  14  Montg.  Co.  L.  Rep.  83,  7  Pa.  Dist.  R.  327,  holding  orders  for 
tea,  etc.,  entered  by  salesman  in  book  for  delivery  and  filled  and  set  apart  by 
employer  at  its  place  of  business,  sales  made  in  such  place;  City  Bank  v.  Easton 
Boot  &  Shoe  Co.  6  Northampton  Co.  Rep.  36,  holding  title  to  goods  passes  to  pur- 
chaser when  payment  made,  goods  identified,  set  apart,  and  delivered  uncon- 
ditionally to  carrier  for  consignee;  Com.  v.  Schmunk,  22  Pa.  Super.  Ct.  354, 
affirming  conviction  of  one  sending  fraudulent  financial  statement  to  New  York 
concern,  who  shipped  goods  to  former  who  received  them  in  Pennsylvania; 
Steiner  v.  Turner,  45  Pa.  Super.  Ct.  228,  holding  that  where  vendor  appropriates 
to  vendee  specific  chattels  and  latter  agrees  to  take  and  pay  price  named, 
effect  of  contract  is  to  vest  title  in  purchaser;  Henderson  v.  Jennings,  228  Pa. 
193,  30  L.R.A. (N.S.)  829,  77  Atl.  453,  to  the  point  that  assent  of  vendee  to  take 
specific  chattel  and  to  pay  price  is  equivalent  to  his  accepting  possession;  Steg- 
maier  Brewing  Co's  License,  11  Pa.  Dist.  R.  695,  holding  that  the  passing  of 
title  depends  upon  the  intention  of  the  parties;  Cohn  v.  Levenson,  35  Pa.  Super. 
Ct.  384,  holding  where  goods  were  delivered  to  the  express  company  pursuant 
to  instructions,  the  purchaser  could  not  resist  payment  on  the  grounds  that  they 
arrived  in  a  damaged  condition;  Wells- Jones  Plow  Co.  v.  Deeds,  1  Tenn.  Ch. 
App.  410,  holding  that  title  to  personalty  passes  when  the  goods  are  selected 
and  set  apart  although  there  has  been  no  delivery,  if  such  is  the  intention  of 
the  parties. 

Cited  in  footnotes  to  State  v.  Wernwag,  28  L.  R.  A.  297,  which  holds  sale  within 
restricted  district,  where  unlicensed  outside  dealer  delivers  meat  within  same 
on  telephone  order;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which 
holds  title  does  not  pass,  by  acceptance  of  offer  to  sell  lumber  piled  at  mill  to  be 
inspected  by  common  employee;  Feeley  v.  Boyd,  65  L.R.A.  943,  which  holds  im- 
mediate delivery  followed  by  actual  and  continued  change  of  possession  of  fruit 
in  bins  shown  by  purchaser  sending  representative  the  same  evening  to  take  pos- 
session, and  sending  man  the  next  morning  to  prepare  for  shipment. 

Cited  in  notes  (26  L.R.A. (N.S.)  2)  on  sufficiency  of  selection  or  designation 
of  goods  sold  out  of  larger  lot;  (23  Eng.  Rul.  Cas.  294)  on  time  of  passing  of 
title  to  specific  or  ascertained  goods  sold. 

Distinguished  in  Com.  v.  Brady,  14  Pa.  Dist.  R.  887,  holding  that  title 
did  not  pass  where  oleomargarine  was  to  be  inspected  and  accepted,  until  such 
inspection. 
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Sales   of  liquor. 

Followed  on  similar  facts  in  Com.  v.  Ginader,  148  Pa.  110,  23  Atl.  981;  Com. 
v.  Brauninger,  148  Pa.  112,  23  Atl.  982;  Com.  v.  Kleinmann,  148  Pa.  113,  23 
Atl.  982;  Com.  v.  Miller,  148  Pa.  115,  23  Atl.  981;  Com.  v.  Kepler,  148  Pa.  116r 
23  Atl.  981. 

Cited  in  Com.  v.  Munk,  1  Pa.  Super.  Ct.  483,  38  W.  N.  C.  160,  holding  agent 
soliciting  orders  for  liquor  outside  of  county  where  principal  licensed,  and  re- 
ceiving payment,  not  guilty  unless  connected  with  delivery;  Com.  v.  Mason,  38 
Pittsb.  L.  J.  N.  S.  380,  57  Pittsb.  L.  J.  176,  holding  that  under  act  of  1897  brewer 
outside  of  state  cannot  establish  agency  in  state  to  take  orders  for  and  deliver  beer 
without  license;  Com.  v.  Guinzburg,  46  Pa.  Super.  Ct.  495,  holding  that  whole- 
sale liquor  dealer  may  be  convicted  of  selling  without  license,  where  he  sent  his 
agent  into  another  county  to  take  orders,  which  orders  were  delivered  to  cus- 
tomers in  county  where  he  was  not  licensed ;  Hughs's  License.  37  Pa.  Co.  Ct.  700. 
19  Pa.  Dist.  R.  448,  to  the  point  that  bottler,  while  not  general  wholesale  liquor 
dealer,  is  in  fact  wholesale  dealer  in  kind  of  liquors  he  is  authorized  to  sell ; 
Com.  v.  Rossi,  47  Pa.  Super.  Ct.  299,  as  to  what  constitutes  sale  of  liquor  in 
prosecution  for  sale  without  license;  Com.  v.  Weinstein,  11  Del.  Co.  Rep.  10r 
holding  that  question  of  where  sale  was  made  was  for  jury,  where  wholesale 
dealer  solicited  written  orders  outside  county  in  which  he  was  licensed  and  de- 
livered goods  in  that  county;  Monticello  Distilling  Co.  v.  Dannenhauer,  46  Pa, 
Super.  Ct.  488,  holding  that  property  in  whisky  is  transferred  by  delivery  of 
warehouse  receipts;  Com.  v.  Guja,  28  Pa.  Super.  Ct.  60;  Ceraline  Mfg.  Co.  v. 
Anthracite  Beer  Co.  25  Pa.  Super.  Ct.  96, — holding  that  under  a  license  to  sell 
liquors,  a  dealer  may  ship  by  carrier  or  by  his  own  conveyance  directly  to  cus- 
tomers beyond  the  county  in  which  he  is  licensed,  if  the  order  is  received  in  the 
regular  course  of  business;  State  v.  Small,  82  S.  C.  96,  —  L.R.A.  (N.S.)  — ,  62 
S.  E.  4,  holding  that  a  delivery  of  the  liquor  was  not  necessary  to  con- 
stitute a  sale  within  the  meaning  of  the  prohibition  law,  where  order  was  taken 
by  agent  and  the  purchase  price  paid. 

Cited  in  note  (61  L.  R.  A.  419)  on  conflict  of  laws  as  to  sales  of  intoxicating 
liquor. 

Disapproved  in  State  v.  Kind,  80  N.  J.  L.  179,  75  Atl.  438,  holding  that  sale 
of  liquor  was  not  complete  until  delivery  where  vendor  assumed  duty  of  deliver- 
ing goods  at  particular  place. 

17  L.  R.  A.  184,  Re  SIPE,  49  Ohio  St.  536,  31  N.  E.  884. 

Followed  without  discussion  in  Newark  v.  Flatau,  53  Ohio  St.  661,  44  N.  E» 
1133. 
Validity  of  license   acts. 

Cited  in  Brunner  v.  Municipal  Corp.  1  Ohio  C.  C.  N.  S.  112,  25  Ohio  C.  C.  248, 
holding  that  ordinance,  requiring  person  soliciting  orders  while  on  street  or 
traveling  from  place  to  place  in  village,  to  obtain  license,  void;  Brunner  v_ 
Municipal  Corp.  8  Ohio  N.  P.  305,  11  Ohio  S.  &  C.  P.  Dec.  450,  upholding  that 
provision,  part  of  general  police  regulation  ordinance,  requiring  transient  deal- 
ers to  take  out  license;  Columbus  v.  Jeffrey,  1  Ohio  N.  P.  Is.  S.  271,  13  Ohio 
S.  &  C.  P.  Dec.  645,  holding  vehicle  license  ordinance,  discriminating  between  resi- 
dents and  nonresidents,  void. 

Cited  in  notes  (40  L.R.A. (N.S.)  279)  on  discrimination  against  nonresidents, 
in  imposing  license  or  occupation  tax;  (129  Am.  St.  Rep.  263,  268)  on  constitu- 
tional limitations  on  power  to  impose  license  or  occupation  taxes. 

Distinguished  in  Murphy  v.  Columbus,  2  Ohio  X.  P.  X.  S.  486,  15  Ohio  S.' & 
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C.  D.  Dec.  62,  holding  license  ordinance  not  void  because  it  discriminates,  as  to 
amount  of  fee,  between  peddlers  with  horse,  hand  carts,  and  baskets. 
Reasonableness  of  license   fees. 

Cited  in  Carrollton  v.  Bazzette,  159  111.  298,  31  L.  R.  A.  528,  42  N.  E.  837, 
holding  void,  license  of  $10  a  day  on  all  itinerant  merchants;  Ottumwa  v.  Zekind, 
95  Iowa,  627,  29  L.  R.  A.  736,  58  Am.  St.  Rep.  447,  64  N.  W.  646,  holding  license 
fee  of  $250  a  month,  or  $25  a  day,  from  transient  merchants  unreasonable; 
Flatau  v.  Mansfield,  14  Ohio  C.  C.  595,  holding  void,  act  authorizing  requirement 
of  license  from  transient  dealers  in  goods;  French  v.  Shirley,  7  Ohio  N.  P.  30, 
discussing,  without  deciding,  unconstitutionality,  for  alleged  discrimination,  of 
act  for  licensing  of  fishermen;  Stull  v.  De  Mattos,  23  Wash.  74,  51  L.  R.  A.  894, 
62  Pac.  451,  holding  license  fee  of  $25  a  day  on  sales  of  merchandise  at  auction 
authorized  by  city  charter;  State  v.  Foster,  22  R.  I.  173,  50  L.  R.  A.  344,  46 
Atl.  833,  upholding  state  license  fee  from  transient  dealers  of  $200  for  three 
months  and  local  fee  of  from  $100  to  $350;  Ex  parte  Hosier,  8  Ohic  C.  C.  327, 
sustaining  act  requiring  license  from  vendors  of  wearing  apparel  at  bankrupt  or 
fire  sales;  Glaser  v.  Cincinnati,  31  Ohio  L.  J.  244,  1  Ohio  S.  &  C.  P.  Dec.  400, 
holding  act  imposing  license  fee  of  $50  for  each  day  transient  dealer  keeps  open 
store  for  temporary  sale  of  goods,  void. 

Cited  in  footnote  to  Littlefield  v.  State,  28  L.  R.  A.  588,  which  limits  power  to 
license  sales  of  milk  to  regulation,  and  not  raising  of  revenue. 

Cited  in  notes   (30  L.R.A.  435)   on  limit  of  amount  of  license  fees;    (35  L.R.A. 
(N.S.)    1076)    on  validity  of  license  tax  on  peddlers  so  high  as  to  be  prohibi- 
tory. 
Police   power  of  municipalities. 

Cited  in  Hildebrand  v.  Toledo,  6  Ohio  C.  C.  N.  S.  463,  27  Ohio  C.  C.  438,  on 
police  power  of  city  to  prevent  pollution  of  stream  by  sewage  of  riparian 
owners. 

17  L.  R.  A.  188,  DOHERTY  v.  O'CALLAGHAN,  157  Mass.  90,  34  Am.  St.  Rep. 

258,  31  N.  E.  726. 
Framing   of  issues. 

Cited  in  Slater  v.  Manchester,  160  Mass.  473,  39  Am.  St.  Rep.  514,  36  N.  E. 
310,  sustaining  right  to  fix  time  as  of  which  title  to  land  shall  be  determined  in 
petition  to  compel  town  to  bring  action  to  try  title;  Fuller  v.  Chapin,  165  Mass. 
2,  42  N.  E.  115,  refusing  to  hear  appeal  from  order  denying  motion  for  framing 
issues  in  equity  suit,  until  case  ready  for  final  disposition. 
Privileged  communications. 

Cited  in  Winters  v.  Winters,  102  Iowa,  57,  63  Am.  St.  Rep.  428,  71  N.  W.  184, 
sustaining  right  of  contesting  heir  to  examine  testator's  attending  physician  as- 
to  information  acquired  as  such. 
To  attorney. 

Cited  in  Kern  v.  Kern,  154  Ind.  34,  55  N.  E.  1004,  holding  communications 
between  testator  and  solicitor  not  privileged  after  former's  death;  Denning  v. 
Butcher,  91  Iowa,  435,  59  N.  W.  69,  holding  attorney  attesting  will  at  testator'^ 
request  competent  to  testify  as  to  his  testamentary  capacity ;  O'Brien  v.  Spalding, 
102  Ga.  493,  66  Am.  St.  Rep.  202,  31  S.  E.  100,  upholding  competency  of  attorney 
to  testify  to  essential  facts  attending  execution  of  will  prepared  by  him;  Re  Wax, 
106  Cal.  348,  39  Pac.  624,  holding  request  by  testator  that  attorney  sign  will  as 
witness  a  waiver  of  requirement  of  secrecy;  Brooks  v.  Holden,  175  Mass.  141,  55- 
N.  E.  802,  sustaining  right  of  personal  representative  of  deceased  client  to  waive 
privilege  against  disclosing  communications  to  attorney;  Re  Downing,  118  Wis. 
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592,  95  N.  W.  876,  holding  testator's  directions  to  attorney  who  drew  will  not 
privileged;  Wilkinson  v.  Service,  249  111.  151,  94  N.  E.  50,  Ann.  Cas.  1912  A, 
41,  holding  that  in  proceedings  by  daughter  to  contest  father's  will,  conversa- 
tions between  testator  and  his  attorney  with  reference  to  testator's  attitude 
towards  daughter,  are  not  privileged;  Re  Cunnion,  201  N.  Y.  128,  94  N.  E.  648, 
Ann.  Cas.  1912  A,  834,  holding  that  attorney  who  drafted  will  which  is  not 
produced  upon  hearing  is  not  competent  to  testify  to  its  contents  upon  contest 
over  probate  of  prior  will;  Re  Shapter,  35  Colo.  587,  6  L.R.A.  (N.S.)  580,  117 
Am.  St.  Rep.  216,  85  Pac.  688,  holding  that  objection  to  an  attorney  or  a  physi- 
cian testifying  as  to  information  obtained  by  them  in  their  professional  ca- 
pacities, may  be  made  only  by  the  client  or  patient;  Re  Young,  33  Utah,  387. 
17  L.R.A. (N.S.)  113,  126  Am.  St.  Rep.  843,  94  Pac.  731,  14  Ann.  Cas.  596,  hold- 
ing that  in  an  action  to  have  will  declared  invalid,  an  attorney  who  drew  the 
will  may  testify  as  to  communications  made  to  him  by  the  decedent,  while 
preparing  the  will;  Phillips  v.  Chase,  201  Mass.  449,  131  Am.  St.  Rep.  406,  87 
N.  E.  755,  holding  that  in  an  action  to  determine  heirship,  an  attorney  may  tes- 
tify as  to  confidential  communications  with  the  decedent;  Re  Dominici,  151  Cal. 
186,  90  Pac.  448,  holding  that  an  attorney  who  drew  the  will,  may  testify  in  an 
action  for  the  construction  of  the  will. 

Cited  in  footnotes  to  Bruley  v.  Garvin,  48  L.  R.  A.  839,  which  holds  conversa- 
tion with  attorney  on  train  as  to  contemplated  suit,  seeking  opinion  without 
retainer  or  payment  of  fee,  privileged;  Koeber  v.  Somers,  52  L.  R.  A.  512,  which 
holds  conversation  authorizing  attorney  to  compromise  action  not  privileged. 

Cited  in  notes  (17  L.R.A.  (N.S.)  108,  111)  on  privilege  of  communications  to 
attorney  during  preparation  of  will;  (66  Am.  St.  Rep.  229)  on  attorneys  as 
witnesses. 

17  L.  R.  A.  190,  BALTIMORE  &  O.  R.  CO.  v.  ANDREWS,  1  C.  C.  A.  636,  6  U.  S, 

App.  75,  50  Fed.  728. 
"Who   are   fellow   servants. 

Cited  in  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  640,  75  N.  W.  13.  holding  mem- 
bers of  different  switching  crews  fellow  servants;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Clark,  6  C.  C.  A.  285,  16  U.  S.  App.  17,  57  Fed.  129,  holding  telegraph 
•operator  at  way  station,  when  displaying  signals,  fellow  servant  of  fireman;  New- 
port News  &  M.  Valley  Co.  v.  Howe,  3  C.  C.  A.  123,  6  U.  S.  App.  172,  52  Fed.  364, 
holding  brakeman  on  rear  portion  of  parted  train  fellow  servant  with  engineer 
on  forward  portion;  Northern  P.  R.  Co.  v.  Harnbly,  154  U.  S.  358,  38  L.  ed.  1013, 
14  Sup.  Ct.  Rep.  983,  holding  member  of 'section  gang  fellow  servant  of  conductor 
and  engineer  of  passenger  train ;  Northern  P.  R.  Co.  v.  Poirier,  15  C.  C.  A.  55,  29 
U.  S.  App.  583,  67  Fed.  884,  holding  brakeman  on  freight  train  fellow  servant  of 
conductor  on  train  running  into  former  train;  Northern  P.  R.  Co.  v.  Smith,  8  C.  C. 
A.  666,  15  U.  S.  App.  294,  59  Fed.  996,  holding  laborer  on  work  train  fellow  servant 
of  conductor  and  engineer  of  freight  train;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Need- 
ham,  25  L.  R.  A.  837,  11  C.  C.  A.  62,  27  U.  S.  App.  227,  63  Fed.  113,  holding  con- 
ductor of  construction  train  leaving  switch  open  fellow  servant  of  fireman  on 
passenger  train;  Mase  v.  Northern  P.  R.  Co.  57  Fed.  286,  holding  conductor  at- 
tending to  handling  of  switches  vice  principal  of  engineer;  Louisville  &  N.  R. 
Co.  v.  Dillard,  114  Tenn.  247,  69  L.R.A.  748,  108  Am.  St.  Rep.  894,  86  S.  W. 
313,  4  Ann.  Cas.  1028,  holding  a  conductor  on  a  passenger  train  is  a  fellow 
«ervant  with  a  brakeman  on  a  freight  train. 

Cited  in  footnote  to  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds 
assistant  roadmaster  not  fellow  servant  of  gang  of  men  working  under  him. 

Cited  in  notes  ( 46  L.  R.  A.  358 )  as  to  when  conductor  is  deemed  to  be  coservant 
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of  other  railway  employees;  (50  L.  R.  A.  431)  on  what  servants  are  deemed  to- 
be  in  same  common  employment,  apart  from  statutes,  where  no  questions  as  to 
vice  principalship  arise;  (18  L.  R.  A.  817)  on  common  service. 

17  L.  R.  A.  193,  WILLETS  v.  HATCH,  132  N.  Y.  41,  30  N.  E.  251. 
"Warehouse  receipts. 

Cited  in  American  Can  Co.  v.  Erie  Preserving  Co.  171  Fed.  547,  on  the  de- 
livery of  a  warehouse  receipt  as  a  delivery  of  the  goods  covered  thereby;  Third 
Nat.  Bank  v.  Hays,  119  Tenn.  737,  108  S.  W.  1060,  14  Ann.  Cas.  1049,  on  the  de- 
livery of  a  bill  of  lading  as  a  delivery  of  the  goods  represented  thereby. 

Cited  in  footnotes  to  Geilfuss  v.  Corrigan,  37  L.  R.  A.  166,  which  holds  indorse- 
ment and  delivery  of  storage  warrants  not  constructive  delivery  so  as  to  sustain 
pledge  of  pig  iron;  Anderson  v.  Portland  Flouring  Mills  Co.  50  L.  R.  A.  235, 
which  holds  competent,  parol  evidence  of  contract  under  which  grain  delivered,, 
though  negotiable  warehouse  receipts  given  therefor. 
Liability  of  warehouseman  or  pledgee. 

Cited  in  Loomis  v.  Reimers,  119  Iowa,  172,  93  N.  W.  95,  holding  pledgee  bound 
to  use  of  ordinary  care. 

Cited  in  footnote  to  Taussig  v.  Bode,  54  L.  R.  A.  774,  which  denies  warehouse- 
man's liability  for  leakage  from  defective  casks. 

Cited  in  note  (83  Am.  St.  Rep.  392)   on  degree  of  care  required  of  pledgee. 
Title  of  assignee  of  bill  of  lading. 

Cited  in  Manufacturer's  Commercial  Co.  v.  Rochester  R.  Co.  142  App.  Div. 
254,  126  N.  Y.  Supp.  1051,  holding  that  where  advances  are  made  upon  good.? 
in  transit  and  bill  of  lading  is  assigned,  title  to  goods  passes  and  vests  in 
assignee. 

17  L.  R.  A.  197,  LANE  v.  ST.  PAUL  F.  &  M.  INS.  CO.  50  Minn.  227,  52  N.  W.  649. 
Conditions  precedent  to  recovery. 

Cited  in  Audette  v.  L'Union  St.  Joseph,  178  Mass.  115,  59  N.  E.  668,  holding 
unsworn  certificate  as  to  member's  health  from  attending  physician,  refusing  to 
swear  from  conscientious  scruples,  not  compliance  with  requirement  for  sworn 
certificate. 

Distinguished  in  Young  v.  Grand  Council  A.  0.  A.  63  Minn.  510,  65  N.  W.  933, 
holding  member's  right  to  weekly  indemnity  not  defeated  by  medical  examiner's 
failure  to  certify  to  his  disability;  Potter  v.  Holmes,  72  Minn.  158,  75  N.  W. 
591,  holding  seller  not  precluded  from  recovery  by  refusal  of  arbiter  agreed  on  in 
contract,  to  act. 

Distinguished  and  disapproved  in  Home  F.  Ins.  Co.  v.  Hammang  Bros.  44 
Neb.  577,  62  N.  W.  883,  holding  recovery  on  fire  policy  not  prevented  by  failure 
to  furnish  certificate  of  nearest  magistrate. 

17  L.  R.  A.  199,  LEON  LOAN  &  ABSTRACT  CO.  v.  EQUALIZATION  BOARD, 

86  Iowa,  127,  41  Am.  St.  Rep.  486,  53  N.  W.  94. 
Right  to  tax  or  sell  abstract  booUs  and  secret   formula*. 

Cited  in  Booth  &  H.  Abstract  Co.  v.  Phelps,  8  Wash.  550,  23  L.  R.  A.  864, 
footnote  p.  864,  46  Am.  St.  Rep.  921,  36  Pac.  489,  holding  abstract  books  per- 
sonal property  for  purpose  of  taxation;  Washington  Bank  v.  Fidelity  Abstract 
&  Secur.  Co. '15  Wash.  489,  37  L.  R.  A.  116,  55  Am.  St.  Rep.  902,  46  Pac.  1036, 
upholding  right  to  sell,  under  mortgage,  books  and  maps  containing  record  of 
land  titles  prepared  by  mortgagor;  Hanley  v.  Heidelberg  Compound  Oxygen  Co. 
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24  Pa.  Co.  Ct.  503,  8  Pa.  Dist.  R.  207,  holding  secret  formula  and  process,  sold 
by  inventor  and  deposited  in  sealed  envelope,  subject  to  levy  and  sale. 

Cited  in  note  (51  L.  R.  A.  358,  381)  on  common-law  rights  of  authors  and 
others  in  intellectual  productions. 

17  L.  R.  A.  202,  INDUSTRIAL  TRUST  CO.  v.  GREEN,  17  R.  I.  586,  23  Atl.  914. 
Estoppel   of   corporation   to   deny   validity  of  its  acts. 

Cited  in  McDermott  v.  St.  Wilhelminia  Benev.  Aid  Soc.  24  R.  I.  534,  54  Atl. 
58,  holding  that  where  a  corporation  had  elected  a  certain  person  as  one  of  its 
officers,  and  then  recognized  him  as  such  by  directing  the  secretary  to  notify 
him  that  he  was  discharged,  they  were  estopped  to  deny  that  he  was  their  officer, 
so  as  not  to  be  liable  for  his  acts. 

17  L.  R.  A.  204,  McCABE  v.  GOODFELLOW,  133  N.  Y.  89,  30  N.  E.  728. 
Volnntary  associations. 

Followed  in  Siff  v.  Forbes,  135  App.  Div.  40,  119  N.  Y.  Supp.  773,  holding  that 
to  recover  money  loaned  to  a  political  party,  it  must  be  shown  that  all  the  mem- 
bers of  the  association  are  liable  either  jointly  or  severally  to  pay  the  debt; 
Strauss  v.  Thoman,  60  Misc.  75,  111  N.  Y.  Supp.  745,  holding  that  a  member 
of  a  voluntary  association  which  by  its  by-laws  was  to  pay  sick  benefits,  could 
recover  such  benefits  in  an  action  against  the  treasurer  of  the  association. 

Cited  in  Sayles  v.  De  Graff,  82  Hun,  75,  31  N.  Y.  Supp.  75,  denying  right  of 
action  against  veterans  of  given  coiinty  as  an  unincorporated  association;  George- 
son  v.  Caffrey,  71  Hun,  477,  24  N.  Y.  Supp.  971,  requiring  allegation  and  proof 
of  joint  or  several  liability  of  all  members  of  unincorporated  association  to  pay 
claim  sued  on;  Knorr  v.  Bates,  14  Misc.  503,  35  N.  Y.  Supp.  1060,  holding  under- 
writer not  relieved  from  liability  to  suit  in  first  instance  by  provision  in  policy 
against  enforcement,  except  against  attorneys  in  fact,  as  association  contem- 
plated by  statute  was  not  shown ;  Hosman  v.  Kinneally.  43  Misc.  78,  86  N.  Y. 
Supp.  263,  holding  action  for  services  rendered,  on  newspaper  for  political  party, 
not  maintainable  against  treasurer  alone:  United  States  Press  v.  A.  S.  Abell  Co. 
87  App.  Div.  345,  84  N.  Y.  Supp.  425.  holding  unincorporated  association  for 
distribution  of  news  a  partnership;  Lightbourne  v.  Walsh,  97  App.  Div.  189, 
89  N.  Y.  Supp.  856,  holding  that  the  members  of  a  political  party  were  not 
liable  individually  for  the  plaintiff's  services  in  publishing  a  political  paper, 
where  he  knew  that  his  pay  was  to  come  from  money  voluntarily  contributed; 
Brower  v.  Crimmins,  67  Misc.  71,  121  N.  Y.  Supp.  648;  Ranken  v.  Probey,  136 
App.  Div.  135,  120  N.  Y.  Supp.  413. — on  the  necessity  of  a  showing  that  the  mem- 
bers of  a  voluntary  association  were  jointly  and  severally  liable,  before  recov- 
ery can  be  had  against  its  president:  Ranken  v.  Probey,  131  App.  Div.  331,  115 
N.  Y.  Supp.  832,  on  liability  of  individual  members  of  a  voluntary  association 
for  pecuniary  profit ;  Methodist  Episcopal  Church  South  v.  Clifton,  34  Tex. 
•Civ.  App.  252,  78  S.  W.  732,  holding  that  a  voluntary  association  cannot  be  sued 
and  judgment  rendered  against  it  in  its  associate  name. 

Cited  in  footnote  to  Industrial  Trust  Co.  v.  Green,  17  L.  R.  A.  202,  which 
liolds  illegal  deposition  of  president  not  ground  for  subsequent  dissolution  of 
Ijenevolent  association. 

Cited  in  note  (19  Eng.  Rul.  Cas.  403)  on  agreement  for  sharing  profits  as 
•constituting  a  partnership. 

17  L.  R.  A.  207,  CHURCH  v.  SHANKLIN,  95  Cal.  626,  30  Pac.  789. 
•Conditions    precedent. 

Cited  in  Thompson  v.  Dickerson,  68  Mo.  App.  539,  holding  attorney's  approval 
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of  title  stipulated  for  in  contract  to  sell  land,  condition  precedent  to  compelling 
acceptance;  Abercrombie  v.  Vandiver,  126  Ala.  532,  28  So.  491,  holding  engineer's 
estimates  as  to  amount  due  not  conclusive  under  contract  that  work  shall  be 
•done  to  engineer's  satisfaction,  and  monthly  estimates  made,  and  that  his  de- 
cision shall  be  final  in  case  of  dispiite;  Electric  Lighting  Co.  v.  Elder  Bros.  115 
Ala.  152,  21  So.  983,  holding  contractors  for  constructing  well  under  contract 
to  pay  on  its  "satisfactory  completion"  entitled  to  payment  when  other  party 
satisfied  that  work  completed  in  accordance  Avith  contract,  though  dissatisfied 
with  quality  of  water;  Thurman  v.  Omaha,  64  Xeb.  494,  90  N.  W.  253,  refusing 
to  compel  purchase  of  bonds  against  attorney's  advice,  when  bid  made  subject  to 
his  opinion;  Hollingsworth  v.  Colthurst,  78  Kan.  457,  18  L.R.A.(N.S.)  744,  130 
Am.  St.  Eep.  382.  96  Pac.  851,  holding  the  satisfaction  of  the  vendee  a  condi- 
tion precedent  to  the  performance  of  a  contract  to  sell  land,  where  the  vendor 
was  to  provide  a  satisfactory  title,  and  it  was  immaterial  that  the  title  was 
good;  Mulcahy  v.  Dieudonne,  103  Minn.  358,  115  N.  W.  636,  holding  that  in  a 
sale  of  machinery  guaranteed  to  work  satisfactorily,  the  rights  of  the  parties 
under  the  contract  of  sale  did  not  attach  until  the  vendee  was  satisfied  with  the 
machine:  Webb  v.  Morgantown  Graded  School,  143  N.  C.  304,  55  S.  E.  719,  hold- 
ing that  where  parties  agreed  to  purchase  certain  bonds  when  legally  issued  to 
the  satisfaction  of  their  attorney,  their  liability  upon  the  proposal  did  not 
attach  until  the  satisfaction  of  the  attorney  was  shown. 

Annotation  cited  in  Simmons  v.  Zimmerman,  144  Cal.  264,  79  Pac.  451,  1 
Ann,  Cas.  850,  on  the  rights  of  the  parties  to  make  a  third  party  the  exclusive 
judge  of  the  title  offered. 

Cited  in  footnotes  to  Frary  v.  American  Rubber  Co.  18  L.  R.  A.  644,  which 
holds  employer  has  absolute  right  to  discharge  employee  whenever  dissatisfied, 
under  contract  to  carry  on  business  to  his  "satisfaction;"  Deyo  v.  Hammond, 
25  L.  R.  A.  719,  which  holds  failure  to  test  speed  of  horses  within  time  fixed  does 
not  relieve  from  paying  extra  amount  if  other  proof  of  requisite  speed  given ; 
Pistel  v.  Imperial  Mut.  L.  Ins.  Co.  43  L.  R.  A.  219,  which  holds  promise  to  pay 
when  debtor  feels  able  creates  moral  obligation  to  pay  when  debtor  is  able. 

Distinguished  in  Marlow  v.  Southern  P.  Co.  151  Cal.  386,  121  Am.  St.  Rep. 
127,  90  Pac.  928.  holding  that  a  railroad  ticket  which  provided  for  identification 
of  the  holder,  did  not  make  the  identification  to  the  satisfaction  of  the  train 
agent  a  condition  precedent,  nor  him  the  absolute  judge  of  the  sufficiency  of  the 
identification. 

Contracts  depending  upon  the  satisfaction  of  a  party  as  a  condition  prec- 
edent to  performance. 

Cited  in  Friendly  v.  Elwert,  57  Or.  605,  105  Pac.  404,  holding  that  contract 
to  purchase  land  providing  that  vendor  shall  furnish  abstract  of  title  satisfactory 
to  vendee's  attorney  is  unilateral,  and  attorney's  approval  necessary  before  it 
is  enforcible;  Smith  v.  Weaver,  41  Pa.  Super.  Ct.  256,  holding  that  expression 
of  dissatisfaction  with  bond  tendered  is  sufficient  to  excuse  person  from  per- 
formance of  contract,  where  agreement  was  that  satisfactory  bond  for  its  per- 
formance would  be  given;  Mackenzie  v.  Minis,  132  Ga.  329,  23  L.R.A.(N.S.) 
1006,  63  S.  E.  900,  16  Ann.  Cas.  723,  holding  that  a  gardener  employed  for  three 
year  provided  he  performed  his  work  to  the  satisfaction  of  the  employer,  could 
be  discharged  at  any  time  he  proved  unsatisfactory  to  the  employer. 

Annotation  cited  in  Holtz  v.  Gaidry,  45  Ind.  App.  417,  87  N.  E.  997,  holding 
that  provision  in  contract  "to  acceptance  of"  vendee  makes  him  judge  of  his  own 
satisfaction  and  his  refusal  to  accept  terminates  contract. 

Cited  in  note  (18  L.R.A.  (N.S.)  741)  on  what  constitutes  "satisfactory  title" 
within  requirement  of  agreement  relating  to  land. 
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17  L.  R.  A.  213,  BOWMAN  v.  BRADLEY,  151  Pa.  351,  24  Atl.  1062. 
Rights  of  occupant  of  premises. 

Cited  in  Arnold  v.  Hatch,  177  U.  S.  281,  44  L.  ed.  771,  20  Sup.  Ct.  Rep.  625, 
holding  personalty  on  farm  not  subject  to  levy  on  execution  against  son,  under 
contract  for  carrying  on  farm;  Davis  v.  Williams,  130  Ala.  534,  54  L.  R.  A.  750, 
footnote  p.  749,  89  Am.  St.  Rep.  55,  30  So.  488,  sustaining  agent's  right  to 
acquire  adverse  title  to  principal's  property  occupied  as  part  of  contract  of  serv- 
ice; Heffelfinger  v.  Fulton,  25  Ind.  App.  36,  56  N.  E.  688,  holding  rights  in. 
premises  of  one  occupying  same  as  part  of  price  for  services  as  farm  hand  ter- 
minated on  termination  of  contract  of  employment;  Zinnel  v.  Bergdoll,  8  DeL 
Co.  Rep.  391,  holding  farm  employee  occupying  employer's  house  not  a  tenant; 
Weill  v.  Peifer,  28  Lane.  L.  Rev.  309,  holding  that  under  contract  of  hiring  for 
money  wages  and  house  to  live  in,  right  to  occupy  house  ends  with  termination 
of  employment;  Deisinger  v.  Shaud,  12  Pa.  Dist.  R.  700,  9  North  Co.  Rep.  121r 
9  Del.  Co.  Rep.  80,  20  Lane.  L.  Rev.  259,  holding  one  who  occupied  the  premises 
during  his  employment  by  the  owner,  was  not  a  tenant  under  the  landlord  and 
tenant  act;  Huggins  v.  Bridges,  29  Pa.  Super.  Ct.  85,  holding  that  one  who 
occupies  a  room  as  a  part  of  the  consideration  for  his  services,  is  not  a  ten- 
ant; Mead  v.  Owen,  80  Vt.  281,  12  L.R.A. (N.S.)  658,  67  Atl.  722,  13  Ann.  Cas. 
231,  holding  that  one  who  occupied  a  house,  rent  free  as  an  incident  to  carrying 
on  the  farm  of  the  other  person,  was  not  a  tenant,  under  statute  giving  land- 
lord right  to  writ  for  possession  against  tenant. 

Cited  in  footnote  to  Alpine  Twp.  School  Dist.  No.  11  v.  Batsche,  29  L.  R.  A. 
576,  which  holds  teacher  occupying  schoolhouse  as  residence  not  tenant  of  school 
district. 

Cited  in  note  (4  L.R.A. (N.S.)  699,  705,  706,  707,  708,  710,  723)  on  occupation, 
of  premises  as  a  servant  and  as  a  tenant. 

17  L.  R.  A.  217,  KIEFFER  v.  HUMMELSTOWN,  151  Pa.  304,  24  Atl.  1060. 
Proximate  cause  of  Injury. 

Cited  in  McCauley  v.  Logan,  152  Pa.  205,  25  Atl.  499,  denying  boat  owner's- 
liability  for  injury  to  works  in  river  several  miles  below,  of  which  he  had  no 
knowledge,  resulting  from  boat's  breaking  loose  during  extraordinary  flood. 
—  In  lii till >vn y. 

Cited  in  Cage  v.  Franklin  Twp.  11  Pa.  Super.  Ct.  538,  denying  liability  of 
township  for  injury  by  backing  of  balky  horse  70  feet,  over  unguarded  wing  wall 
of  bridge;  Habecker  v.  Lancaster  Twp.  9  Pa.  Super.  Ct.  556,  44  W.  N.  C.  53, 
Affirming  16  Lane.  L.  Rev.  180,  holding  breaking  of  holdback  strap  proximate 
cause  of  horse  and  wagon  falling  into  quarry  hole  at  roadside,  unprotected  by 
guard  rail;  Card  v.  Columbia  Twp.  191  Pa.  270,  43  Atl.  217,  holding  absence  of 
guard  rail  not  proximate  cause  of  wagon  going  over  embankment,  after  traces 
unhooked  and  horses  frightened  and  running  away;  Bleil  v.  Detroit  Street  R. 
Co.  98  Mich.  230,  57  N.  W.  117,  holding  frightening  and  running  away  of  horse 
proximate  cause  of  injury  to  it  by  running  into  iron  rails  piled  in  street  against 
curb;  May  v.  Anaconda,  26  Mont.  143,  66  Pac.  759,  holding  city  liable  for  allow- 
ing street  to  remain  unsafe  by  presence  of  boulder;  Harrodsburg  v.  Abram,  138 
Ky.  160,  29  L.R.A. (N.S.)  201,  127  S.  W.  758,  holding  that  city  is  not  liable 
for  death  of  horse  through  collision  while  running  away  from  cause  for  which 
city  was  not  responsible  with  obstruction  near  curb,  if  ample  space  remained 
for  safe  travel;  Burnite  v.  Redstone  Twp.  37  Pa.  Co.  Ct.  458,  58  Pittsb.  L.  J. 
52,  holding  that  person  cannot  recover  against  town  because  of  failure  to  guard 
embankment,  where  he  was  injured  by  falling  over  embankment  while  trying 
to  guide  automobile  along  road  in  dark. 
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Cited  in  footnotes  to  Lynn  v.  Hooper.  47  L.  R.  A.  752,  which  sustains  liability 
for  frightening  of  horse  by  hay  cap ;  Gibney  v.  State,  19  L.  R.  A.  365,  which 
holds  unsafe  bridge  cause  of  drov.'ning  of  father  while  trying  to  save  child  falling 
into  water  through  defect ;  Topeka  Water  Co.  v.  Whiting,  39  L.  R.  A.  90,  which 
holds  water  company  required  to  exercise  due  care  to  avoid  frightening  horses 
while  flushing  streets. 

Cited  in  notes  (8  L.R.A.  (N.S.)  86)  on  liability  of  municipality  for  injury 
to  person  or  property  of  one  whose  horse  is  frightened  without  fault  of  either 
upon  defective  highway;  (20  L.R.A. (N.S.)  585,  587,  744)  on  liability  of  munici- 
pality for  defects  or  obstructions  in  streets. 

Distinguished  in  Yoders  v.  Amwell  Twp.  172  Pa.  459,  37  W.  N.  C.  515,  51  Am.  St. 
Rep.  750,  33  Atl.  1017,  holding  failure  to  provide  guard  rails  for  narrow  bridge 
proximate  cause  of  injury  by  horse,  frightened  after  crossing  it,  backing  over  side; 
Closser  v.  Washington  Twp.  11  Pa.  Super.  Ct.  126,  holding  fright  of  horse  at 
splash  of  stream  not  proximate  cause,  as  matter  of  law,  of  backing  over  bridge 
without  guard  rails. 

17  L.  R.  A.  220,  BENNER  v.  ATLANTIC  DREDGING  CO.  134  N.  Y.  156,  30 

Am.  St.  Rep.  649,  31  N.  E.  328. 
Injuries    from    dangerous   agencies. 

Cited  in  footnote  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company,  insuring  reasonable  promptness  in  detect- 
ing leaks. 
Blasting. 

Cited  in  Sullivan  v.  Dunham,  161  N.  Y.  296,  47  L.  R.  A.  719,  76  Am.  St.  Rep. 
274,  55  N.  E.  923,  Affirming  10  App.  Div.  442,  41  N.  Y.  Supp.  1083,  holding 
liable  as  trespasser,  one  firing  blast  on  his  own  land  by  which  wood  thrown  on 
traveler  in  highway;  Booth  v.  Rome,  W.  &  0.  Terminal  R.  Co.  140  N.  Y.  279, 
24  L.  R.  A.  109,  footnote  p.  105,  37  Am.  St.  Rep.  552,  35  N.  E.  592,  denying 
creation  of  liability  for  injury  by  blasting,  by  mere  concussion  to  another's 
building;  Fitz  Simons  &  C.  Co.  v.  Braun,  199  111.  397,  59  L.  R.  A.  424,  footnote 
p.  421,  65  N.  E.  249,  Affirming  94  111.  App.  536,  sustaining  liability  for  injury, 
by  vibration,  to  adjoining  property,  from  use  of  high  explosive  for  excavating  on 
own  land;  Viele  v.  Mack  Paving  &  Constr.  Co.  144  App.  Div.  696,  129  N.  Y. 
Supp.  604.  holding  that  person  is  not  liable  for  injuries  to  building  from  blast- 
ing for  public  improvement,  unless  change  in  method  which  would  be  practical 
would  lessen  vibration  and  concussion;  Henry  Hall  Sons'  Co.  v.  Sundstrom  &  S. 
Co.  138  App.  Div.  549,  123  N.  Y.  Supp.  390,  holding  that  one  blasting  for  public 
improvements  is  liable  in  trespass  if  he  throws  stone  and  dirt  on  premises  of 
another;  Hieber  v.  Central  Kentucky  Traction  Co.  145  Ky.  110,  36  L.R.A. (N.S.) 
56,  140  S.  W.  54,  holding  person  blasting  on  own  property  not  liable  for  injury 
to  neighboring  blacksmith  from  plunging  of  horse  being  shod;  Derrick  v.  Kelly, 
136  App.  Div.  437,  120  N.  Y.  Supp.  996,  holding  one  blasting  rock  on  his  prop- 
erty is  not  liable  for  damage  to  another's  property  caused  by  the  breaking  of  a 
water  main,  at  a  distance  from  the  blast;  Bessemer  Coal,  Iron  &  Land  Co.  v. 
Doak,  152  Ala.  177,  12  L.R.A. (N.S.)  394,  44  So.  627,  holding  landowner  not 
liable  for  blasting  unless  the  injury  to  adjoining  property  results  from  negli- 
gence, or  from  debris  thrown  thereon;  Forrester  v.  O'Rourke  Engineering  Constr. 
Co.  48  Misc.  391,  95  N.  Y.  Supp.  600,  holding  a  contractor  engaged  in  blasting 
operations  in  a  street  is  not  liable  for  consequential  damages  resulting  from 
the  breakage  of  glass,  and  the  like  caused  by  the  concussion;  New  York  Steam 
Co.  v.  Foundation  Co.  123  App.  Div.  264,  108  N.  Y.  Supp.  84,  holding  that  there 
is  no  liability  for  consequential  injuries  resulting  from  concussion,  unless  neg- 
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ligence  is  shown;  Gordon  v.  Ellenville  &  K.  R.  Co.  119  App.  Div.  800,  104  N.  Y. 
Supp.  702,  on  proof  of  negligence  as  an  essential  to  a  recovery  for  conse- 
quential injuries  resulting  from  blasting. 

Cited  in  footnotes  to  Emry  v.  Roanoke  Nav.  &  Water  Power  Co.  17  L.  R.  A. 
699,  which  holds  one  blasting  on  own  land  not  liable  for  accidental  destruction 
of  unremoved  buildings  of  former  tenant;  Mitchell  v.  Prange,  34  L.  R.  A.  182r 
which  denies  liability  for  failure  to  give  warning  of  intended  blast  in  excavating; 
Wadsworth  v.  Marshall,  32  L.  R.  A.  588,  which  sustains  liability  for  failure  to 
give  notice  or  blast,  for  injuries  resulting  from  frightening  horse  which  has 
passed  place  of  blast. 

Cited  in  notes  (17  L.R.A.  729)  on  duty  of  those  engaged  in  blasting  as  to 
safety  of  others;  (12  L.R.A.  (N.S.)  390)  on  liability  for  concussion  by  blasting; 
(123  Am.  St.  Rep.  580)  on  liability  of  land  owners  to  adjoining  proprietors 
from  blasting  merely  causing  concussion. 

Disapproved  in  Probst  v.  Hinesley.  133  Ky.  71,  117  S.  W.  389,  holding  that 
it  was  a  question  for  the  jury  to  decide  whether  the  injury  to  the  adjoining 
premises  was  the  probable  result  of  the  blasting  operations;  Longtin  v.  Persell, 
30  Mont.  308,  65  L.R.A.  656,  footnote,  p.  655,  104  Am.  St.  Rep.  723.  76  Pac.  699,. 
2  Ann.  Cas.  198,  holding  land  owner  liable  for  blasting  operations  which  result 
in  injuries  to  adjoining  premises  whether  resulting  from  concussions  of  the  earth 
or  air,  or  from  debris  being  thrown  onto  the  premises. 

Liability   for   damages  in   performance   of  TvorU  under   contract   or   legis- 
lative  direction. 

Cited  in  Holland  House  Co.  v.  Baird,  169  N.  Y.  140,  62  N.  E.  149,  denying 
liability  for  injuries  to  vault  of  building  by  blasting  in  excavating  trench  in 
street  under  municipal  contract;  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  226, 
56  N".  E.  540,  denying  liability  of  railroad  for  damages  from  construction  by 
state  of  viaduct  which  it  is  required  to  use  and  partly  pay  for;  Muhlker  v.  New 
York  &  H.  R.  Co.  173  N.  Y.  553,  66  N.  E.  558,  and  Fries  v.  New  York  &  H.  R. 
Co.  169  N.  Y.  277,  62  N.  E.  358,  holding  railroad  complying  with  requirement 
of  state  to  run  its  trains  in  viaduct  erected  by  state  not  liable  for  remote  or 
consequential  damages  to  abutter;  Welde  v.  New  York  &  H.  R.  Co.  28  App.  Div. 
386,  51  N.  Y.  Supp.  290,  denying  liability  of  railroad  for  consequential  injuries 
to  abutters  by  temporary  obstruction  of  street  while  constructing  viaduct  under 
direction  of  legislature;  Bates  v.  Holbrook,  171  N.  Y.  468,  64  N.  E.  181,  Affirm- 
ing 67  App.  Div.  30,  73  N.  Y.  Supp.  417,  Which  Affirms  35  Misc.  344,  71  N.  Y. 
Supp.  1013,  holding  erection  in  much  used  street  of  structures  for  storing  tools, 
etc.,  while  constructing  subway,  not  authorized  by  rapid  transit  act:  Bohnsack 
v.  McDonald,  26  Misc.  497,  56  N.  Y.  Supp.  347,  holding  contractor  for  construc- 
tion of  reservoir  for  city  liable  for  consequential  damages  resulting  from  carrying 
excavated  matter  by  incorporated  railroad;  Slingerland  v.  International  Con- 
tracting Co.  169  N.  Y.  68,  56  L.  R.  A.  498,  61  N.  E.  995,  Affirming  43  App.  Div. 
228,  60  N.  Y.  Supp.  12,  denying  riparian  owner's  right  of  action  for  interference 
by  government,  in  improving  navigation,  with  his  right  to  fish  in,  and  take  ice 
from,  water;  Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App.  Div.  423,  42 
N.  Y.  Supp.  339,  holding  village  contractors  liable  under  agreement  with  village 
to  protect  gas  pipes,  for  injury  to  such  pipes. 

Cited  in  footnote  to  Berg  v.  Parsons,  41  L.  R.  A.  391,  which  denies  liability  for 
independent  contractor's  negligence  in  blasting. 

Cited  in  notes  (67  L.R.A.  839)  on  liability  for  injuries  in  improving  navi- 
gability of  stream;  (1  L.R.A.  (N.S.)  114)  on  effect  of  legislative  authority  upon 
liability  for  private  nuisance. 

Distinguished  in  Cherryvale  v.   Studyvin,   76  Kan.  287,  11  L.R.A.  (N.S.)    386. 
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91  Pac.  60.  holding  that  the  fact  that  a  public  improvement  was  being  carried  on 
for  the  public  benefit,  does  not  relieve  the  municipality  from  liability  for  negli- 
gence in  blasting  operations;  People  v.  Transit  Development  Co.  131  App. 
Div.  178,  115  X.  Y.  Supp.  297,  holding  that  when  the  legislature  authorized  the 
erection  of  a  street  railway  power  plant,  they  did  not  intend  that  it  should  be 
done  without  making  compensation  to  the  laud  owners  injured  thereby. 

17  L.  R.  A.  225,  KERWIN  v.  SABIX,  50  Minn.  320,  36  Am.  St.  Rep.  645,  52 

N.  W.  642. 
Effect  of  absence  on  running;  of  limitations. 

Cited  in  footnotes  to  Powell  v.  Koehler,  26  L.  R.  A.  480.  which  holds  disability 
of  absence  ceases  by  temporarily  entering  state  while  infant:  Mason  v.  Union 
Mills  Paper  Mfg.  Co.  29  L.  R.  A.  273,  which  holds  garnishment  of  funds  in  resi- 
dent's hands  to  enforce  claim  between  nonresidents,  within  provision  against 
limitations  running  in  favor  of  person  absent  from  state. 
"Present  place"  of  abode. 

Cited  in  Berryhill  v.  Sepp,  106  Minn.  460,  21  L.R.A.(X.S.)  346,  119  N.  W. 
404,  holding  "present  place"  of  abode  of  married  man  was  not  place  where  his 
family  lived,  when  he  has  never  been  upon  premises. 

17  L.  R.  A.  228.  GABRIEL-SON  v.  WAYDELL,  135  N.  Y.  1,  31  Am.  St.  Rep.  793, 
31  N.  E.  969. 

Subsequent  action  in  Federal  court  in  67  Fed.  342,  Which  is  Reversed  in  19 
C.  C.  A.  58,  38  U.  S.  App.  328,  72  Fed.  648. 
Who    are    fellow    servants,    and    liability    for    their    acts. 

Cited  in  Geoghegan  v.  Atlas  S.  S.  Co.  6  Misc.  127,  25  N.  Y.  Supp.  1116,  hold- 
ing master  and  seaman  of  vessel  fellow  servants:  Larssen  v.  Delaware,  L.  &  W. 
R.  Co.  59  App.  Div.  204,  69  X.  Y'.  Supp.  352,  holding  master  of  seagoing  barge  and 
deck  hand  fellow  servants;  Olson  v.  Oregon  Coal  &  Nav.  Co.  96  Fed.  Ill,  holding 
master  and  seaman  fellow  servants  in  all  matters  pertaining  to  navigation  of 
ship;  Anderson  v.  Xew  York  &  C.  Mail  S.  S.  Co.  17  Misc.  96,  39  X.  Y7.  Supp.  425, 
holding  captain  not  mere  fellow  sen-ant  of  seaman  as  to  owner's  duty  to  latter 
which  former  must  perform;  Olson  v.  Oregon  Coal  &  Xav.  Co.  96  Fed.  110,  hold- 
ing vessel  owners  not  liable  for  injury  to  seaman  falling  down  hatchway  left 
open  by  negligence  of  master  or  other  officer;  Miller  v.  American  Sugar  Ref.  Co. 
338  App.  Div.  513,  123  X.  Y.  Supp.  301,  holding  that  one  employed  as  sweeper 
on  master's  dock  under  bridge  connecting  two  of  its  buildings,  and  one  employed 
in  machine  shop  above  and  engaged  in  wheeling  barrow  over  bridge,  are  fellow 
servants:  Carlin  v.  Xew  York.  X.  H.  &  H.  R.  Co.  337  App.  Div.  73,  122  X.  Y. 
Supp.  57,  holding  that  captain  of  float  and  captain  of  tug  having  it  in  tow  are 
fellow  servants;  Smith  v.  Lehigh  Valley  R.  Co.  141  Fed.  196,  holding  a  mate  and 
a  floatman  belonging  to  the  same  crew  though  of  different  grades,  were  fellow 
servants,  so  that  the  owner  of  the  vessel  was  not  liable  for  the  injury  to  the 
latter  caused  by  an  act  of  the  former. 

Cited  in  footnote  to  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer 
liable  for  assault  by  cruel  overseer  on  minor  employee. 

Cited  in  notes  (18  L.  R.  A.  825)  on  negligent  superiors;  (51  L.  R.  A.  539, 
586,  617)  on  vice  principalship  considered  with  reference  to  superior  rank  of 
negligent  servant;  (27  L.  R.  A.  183)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master 
by  reason  of  contract,  incipient  or  perfected. 

Criticized  in  Gabrielson  v.  Waydell,  67   Fed.  343,  Reversed  on  other  grounds 
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in  19  C.  C.  A.  58,  38  U.  S.  App,  328,  72  Fed.  648,  holding  vessel  owners  liable  for 
master's  violent  maltreatment  of  seaman  while  sick. 
Rig-hts   of  person   in   possession   of  vessel. 

Cited  in  Kimball  v.  Farmers  &  M.  Nat.  Bank,  138  N.  Y.  505,  20  L.  R.  A.  499, 
34  N.  E.  337,  holding  second  mortgagee  of  vessel  consenting,  after  taking  pos- 
session, to  mortgagor's  making  trips  on  assignment  of  entire  earnings,  entitled 
to  net  earnings  as  against  third  mortgagee. 
Liability  of  master  for  acts  of  servant. 

Cited  in  notes  (8  L.R.A.  (N.S.)  799)  on  liability  of  master  for  assault  by 
superior  on  inferior  servant  in  way  of  discipline;  (121  Am.  St.  Rep.  40)  on 
duties  of  ship  owners  to  seamen;  (17  Eng.  Rul.  Cas.  278,  280)  on  master's 
liability  for  acts  of  servant. 

17  L.  R.  A.  237,  RICE  v.  ROCKEFELLER,  134  N.  Y.  174,  30  Am.  St.  Rep.  658, 

31  N.  E.  907. 
Rights  and   liabilities   of  stockholders. 

Cited  in  Lewisohn  v.  Anaconda  Copper  Min.  Co.  26  Misc.  624,  56  N.  Y.  Supp. 
807,  sustaining  right  of  minority  stockholders  to  bring  suit  to  restrain  majority 
stockholders  from  violation  of  duties,  regardless  of  motive,  unless  injury  would 
result  to  latter;  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  23  Misc.  32,  50 
N.  Y.  Supp.  263,  sustaining  stockholder's  right  to  injunction  against  sale  of 
property  to  lowest  of  two  corporate  bidders,  though  he  is  also  stockholder  in, 
and  made  offer  for,  highest  bidder;  Re  Jones,  172  N.  Y.  584,  60  L.  R.  A.  479, 
65  N.  E.  570,  holding  shares  in  joint  stock  association,  property  of  which  is  real 
estate,  subject  to  transfer  tax. 
Transfers  of  stock  generally. 

Cited  ir  Rcebester  &  K.  F.  Land  Co.  v.  Raymond,  4  App.  Div.  605,  39  X.  Y. 
Supp.  145,  sustaining  stockholder's  right  to  transfer  stock  in  good  faith,  and 
escape  further  liability  as  such;  Marbury  v.  Stone,  17  App.  Div.  3GO,  45  N.  Y. 
Supp.  184,  holding  voluntary  transferee  of  stock  guilty  of  laches  in  waiting 
three  years  to  attack  trust  agreement  pledging  all  other  corporate  stock;  Carter 
v.  Producers'  Oil  Co.  182  Pa,  560,  39  L.  R.  A.  101,  38  Atl.  571,  sustaining  rule 
•denying  right  of  member  of  partnership  association  to  purchase  and  exercise 
rights  of  member  as  to  additional  shares  until  re-elected  as  to  them. 

Cited  in  note    (57  Am.  St.  Rep.  379)    on  extent  to  which  transfers  of  stock 
may  be  restricted. 
Compelling   transfer  of  stock  on   corporate  books. 

Cited  in  Re  Fitch,  160  N.  Y.  95,  54  N.  E.  701,  suggesting  that  a  foreign  execu- 
tor could  not  compel  transfer  of  stock  to  legatee  of  nonresident;  Ernst  v.  Elmira 
Municipal  Improv.  Co.  24  Misc.  587,  54  N.  Y.  Supp.  116,  sustaining  transferee's 
right  to  compel  foreign  corporation  to  transfer  stock  on  its  books,  and  recognize 
transfer. 

Cited  in  notes  (24  L.R.A. (N.S.)  109)  on  right  to  compel  corporation  to  trans- 
fer on  its  books  stock  acquired  in  aid  of  conspiracy;  (133  Am.  St.  Rep.  730)  on 
compelling  issue  of  stock;  (136  Am.  St.  Rep.  1034)  on  duty  of  corporations  to 
transfer  stock  on  their  books. 

Distinguished  in  Funck  v.  Farmers  Elevator  Co.  142  Iowa,  629,  24  L.R.A. 
(X.S.)  112,  121  N.  W.  53,  holding  that  a  corporation  will  not  be  compelled  to 
transfer  on  its  books  stock  to  the  name  of  a  person  who  seeks  information  for 
the  benefit  of  a  conspiracy  against  the  business  of  the  corporation,  which  his 
position  as  stockholder  will  give  him. 
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17  L.  R.  A.  243,  McCORNICK  v.  PRATT,  8  Utah,  294,  30  Pac.  1091. 
Public  officers. 

Cited  in  footnote  to  Fox  v.  McDonald,  21  L.  R.  A.  529,  which  holds  power  to 
appoint  to  fill  vacancy  not  inherent  in  governor. 
—  Who  are. 

Cited  ill  Ptacek  v.  People,  94  111.  App.  578,  holding  office  of  assistant  super- 
intendent of  police  in  Chicago  a  public  office;  Re  Opinion  of  Justices,  95  Me. 
586  Appx.  by  dissenting  judges,  who  hold  office  of  fish  and  game  commissioner 
and  of  trustee  of  state  institution  one  of  "profit  under  state;"  Opinion  to  the 
Governor,  49  Fla.  271,  holding  members  of  the  board  of  control,  charged  with 
the  duty  of  controlling  and  managing  state  institutions,  and  having  fixed  terms 
of  office,  are  public  officers;  Sanders  v.  Belue,  78  S.  C.  174,  58  S.  E.  762,  holding 
a  poor-house  superintendent  appointed  by  the  county  commissioners  was  a  public 
officer. 

Cited  in  footnotes  to  State  v.  Loechner,  59  L.  R.  A.  915,  which  holds  member 
of  city  board  of  education,  ministerial  officer;  State  ex  rel.  Childs  v.  Kiichli,  19 
L.  R.  A.  779,  which  holds  president  of  city  council  not  an  "officer;"  State  ex 
rel.  Summerfield  v.  Clarke,  18  L.  R.  A.  313,  which  holds  office  of  notary  public, 
civil  office  of  profit;  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;  Atty.  Gen. 
ex  rel.  Moreland  v.  Detroit,  37  L.  R.  A.  211,  which  holds  office  of  governor  in- 
compatible with  that  of  mayor  of  city;  Baltimore  v.  Lyman,  52  L.  R.  A.  406, 
which  holds  superintendent  of  public  instruction  not  a  municipal  officer;  Hyatt 
v.  Hamilton  County,  63  L.R.A.  614,  which  holds  that  failure  of  legislature  to 
provide  for  compensation  of  attorney  appointed  to  conduct  disbarment  proceed- 
ings will  not  absolve  county  from  liability  for  reasonable  compensation. 

Cited  in  note    (29   L.  R.  A.   385)    on  nature  of,  and  officers  in,  incorporated 
institutions  belonging  to  state. 
Validity  of  appropriation. 

Cited  in  footnote  to  Conlin  v.   San  Francisco,  21  L.  R.  A.  474,  which  holds 
void,  act  for  relief  of  street  contractor. 
Character   of   institutions   of   learning;. 

Cited  in  State  ex  rel.  Wyoming  Agri.  College  v.  Irvine,  14  Wyo.  380,  84  Pac. 
90,  on  the  distinction  between  a  public  and  a  private  institution. 

17  L.  R.  A.  251,  LUFKIN  v.  ZANE,  157  Mass.  117,  34  Am.  St.  Rep.  262,  31  N. 

E.  757. 
Liability  of  landlord  or  purchaser  for  condition  of  premises. 

Cited  in  Case  v.  Minot,  158  Mass.  587,  22  L.  R.  A.  542,  33  N.  E.  700,  holding 
landlord  liable  to  tenant  of  upper  floors  for  wrongful  obstruction  of  light  and  air 
by  other  tenant  under  landlord's  authority;  Lowell  v.  Glidden,  159  Mass.  319, 
34  N.  E.  459,  denying  liability  over,  to  city,  of  purchaser  of  premises  for  injury 
to  person  falling  into  areaway  in  street  in  front  of  premises  existing  at  time  of 
purchase;  Moret  v.  George  A.  Fuller  Co.  195  Mass.  124,  80  N.  E.  789,  holding 
owner  of  premises  not  liable  to  person  injured  by  board  protruding  from  fence 
inclosing  building  in  the  course  of  construction,  where  the  premises  were  in  the 
exclusive  control  of  the  contractors;  Wixon  v.  Bruce,  187  Mass.  236,  68  L.R.A. 
250,  72  N.  E.  978,  holding  a  tenant  liable  to  a  person  injured  on  icy  sidewalk, 
where  there  was  a  covenant  in  the  lease  to  hold  the  lessor  harmless  in  case  of 
accidents  of  that  kind,  where  the  icy  condition  was  caused  by  water  discharged 
from  drain  from  roof,  though  another  tenant  was  in  possession  of  the  upper 
stories;  Coman  v.  Alles,  198  Mass.  103,  14  L.R.A.(N.S.)  952,  83  N.  E.  1097, 
L.R.A.  Au.  Vol.  III.— 13. 
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holding  landlord  not  liable  under  the  same  circumstances  as  to  lease  and 
covenant;  Maloney  v.  Hayes,  206  Mass.  3,  28  L.R.A.  (N.S.)  201,  91  X.  E.  911T 
holding  landlord  liable  for  injury  to  pedestrian  on  sidewalk  caused  by  dangerous 
accumulations  of  ice  from  defendant's  premises,  where  the  accumulation  result- 
ed from  the  condition  of  the  premises  at  the  time  it  was  leased. 

Cited  in  footnotes  to  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds  lessor 
of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Philadelphia  &  R.  R. 
Co.  v.  Smith,  27  L.  R.  A.  131,  which  holds  liability  for  continuing  nuisance, 
caused  by  another  dependent  on  prior  notice  and  request  to  remove. 

Cited  in  notes  (26  L.R.A.  202)  on  liability  of  landlord  to  third  person  for 
condition  of  premises  in  possession  of  tenant;  (5  L.R.A.  (N.S.)  317)  on  land- 
lord's liability  for  injury  to  adjoining  property  from  cause  arising  during  ten- 
ancy; (86  Am.  St.  Rep.  509,  511,  514,  516,  517)  on  liability  of  property  owner 
for  nuisance  which  he  did  not  create;  (92  Am.  St.  Rep.  525,  528,  532,  534)  on 
liability  to  third  persons  of  lessors  of  real  or  personal  property. 

17  L.  R.  A.  254,  LONERGAN  v.  ILLINOIS  C.  R.  CO.  87  Iowa,  755,  49  N.  W.  852. 
Towards  whom  statutory  duties  owed  by  railroads. 

Cited  in  footnote  to  Rosse  v.  St.  Paul  &  D.  R.  Co.  37  L.  R.  A.  591,  which  holds 
railroad  liable  for  injury  to  young  child  from  failure  to  keep  track  fenced. 
Sig-nals   for  crossing's. 

Cited  in  Littlejohn  v.  Richmond  &  D.  R.  Co.  49  S.  C.  16,  26  S.  E.  967,  holding 
one  injured  while  attempting  to  climb  between  cars  standing  across  public 
crossing,  within  protection  of  statute;  Ward  v.  Chicago,  B.  &  Q.  R.  Co.  97  Iowa, 
53,  65  N.  W.  999,  holding  it  question  for  jury  whether  running  train  at  unlawful 
speed  and  failing  to  ring  bell  before  approaching  crossing,  cause  of  running  away 
of  team  frightened  by  whistle  for  next  crossing;  Chicago,  B.  &  Q.  R.  Co.  v.  Met- 
calf,  44  Neb.  858,  28  L.  R.  A.  827,  63  N.  W.  51,  holding  one  whose  team  is  stand- 
ing by  car  on  side  track  near  depot  for  purpose  of  unloading  car,  within  pro- 
tection of  statute  requiring  signals  at  crossings;  Tobey  v.  Burlington,  C.  R.  & 
N.  R.  Co.  94  Iowa,  265,  33  L.  R.  A.  500,  62  N.  W.  761,  holding  kicking  of  cars  at 
speed  of  more  than  6  miles  an  hour  without  warning,  in  violation  of  ordinance, 
negligence  per  se  towards  employee;  Mitchell  v.  Union  Terminal  R.  Co.  122 
Iowa,  245,  97  N.  W.  1112,  holding  it  to  be  the  duty  of  railroad  company  to  sound 
bell  at  crossings;  Warn  v.  Chicago  G.  W.  R.  Co.  149  Iowa,  453,  31  L.R.A. 
(N.S.)  670,  126  N.  W.  1104,  holding  that  failure  of  railroad  to  give  required 
signals  when  approaching  street  crossing  will  render  it  liable  for  injury  to 
traveller  on  street,  through  frightening  of  horses,  where  had  signal  been  given, 
he  might  have  avoided  danger;  Hoffard  v.  Illinois  C.  R.  Co.  138  Iowa,  548,  16 
L.R.A. (N.S.)  799,  110  N.  W.  446,  holding  that  a  track-walker  had  a  right  to 
rely  upon  the  giving  of  signals  required  by  statute  to  be  given  for  highway  cross- 
ings; St.  Louis  S.  W.  R.  Co.  v.  Kilman,  39  Tex.  Civ.  App.  110,  86  S.  W.  1050, 
holding  that  a  person  driving  alongside  of  a  railroad  was  within  the  protection 
of  the  statute  requiring  signals  to  be  given  for  highway  crossings,  though  he  had 
no  intention  of  crossing  the  track. 

Cited  in  footnotes  to  Wragge  v.  South  Carolina  &  G.  R.  Co.  33  L.  R.  A.  191, 
which  holds  company  liable  for  failure  to  give  crossing  signal,  contributing  to 
collision;  Vandewater  v.  New  York  &  N.  E.  R.  Co.  18  L.  R.  A.  772,  which  holds 
engineer's  failure  to  give  statutory  signals  at  crossing  does  not  render  company 
liable  per  se;  Butcher  v.  West  Virginia  &  P.  R.  Co.  18  L.  R.  A.  519,  which  holds 
company  not  liable  for  failure  to  give  crossing  signal  unless  injury  is  proximate 
result;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  17  L.  R.  A.  539,  which  holds  rail- 
road continuing  farm  crossing  required  to  use  care  to  make  it  safe. 
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Cited  in  notes  (28  L.R.A.  749)  on  whether  wrongdoer  may  take  advantage 
of  general  statutory  imposition  of  damages  for  negligent  injuries;  (69  L.R.A. 
552)  on  duty  to  warn  sick,  infirm,  or  helpless  persons,  with  whom  no  contract 
relation  is  sustained;  (14  L.R.A. (N.S.)  1001)  on  duty  of  railroad  to  give  signals 
for  benefit  of  persons  near,  but  who  are  not  about  to  use  crossing. 

Distinguished  in  Everett  v.  Great  Northern  R.  Co.  100  Minn.  325,  9  L.R.A. 
(N.S.)  711,  111  N.  W.  281,  10  Ann.  Cas.  294,  holding  a  railway  company  not 
liable  for  frightening  a  team  by  moving  a  freight  car  by  gravity,  where  there 
was  no  unusual  noise  or  commotion;  Heise  v.  Chicago  Great  Western  R.  Co.  141 
Iowa,  91,  119  N.  W.  371,  holding  that  the  failure  to  give  signals  at  other 
crossings  cannot  be  considered  in  an  action  to  recover  for  injuries  at  a  highway 
crossing. 

Disapproved  in  Atlanta  &  C.  A.  Line  R.  Co.  v.  Gravitt,  93  Ga.  407,  26  L.  R. 
A.  565,  44  Am.  St.  Rep.  145,  20  S.  E.  550,  holding  failure  to  give  crossing  signal 
not  negligence  toward  trespasser  on  trestle  between  blow  post  and  crossing. 

17  L.  R.  A.  259,  DOTY  v.  FIRST  NAT.  BANK,  3  N.  D.  9,  53  N.  W.  77. 
Transfer  of  corporate  stock. 

Cited  in  Second  Nat.  Bank  v.  First  Nat.  Bank,  8  N.  D.  51,  76  N.  W.  504,  re- 
fusing to  decree  transfer  of  stock  on  corporate  books  in  favor  of  pledgee  unless 
present  interest  shown. 

Cited  in  notes  (27  L.R.A.  273)  on  restrictions  by  by-laws  or  articles  of  ass'o- 
ciation  on  right  to  sell  shares  of  stock;  (67  L.R.A.  674)  on  validity  of  pledge 
or  other  transfer  of  stock  when  not  made  in  books  of  corporation,  as  against 
attachments,  executions,  or  subsequent  transfers;  (57  Am.  St.  Rep.  396)  on  ex- 
tent to  which  transfers  of  stock  may  be  restricted. 

17  L.  R.  A.  263,  STATE  ex  rel.  SNELL  v.  WARNER,  4  Wash.  773,  31  Pac.  25. 
Powers  of  municipalities  with  special   charters. 

Approved  in  Kuhn  v.  Port  Townsend,  12  Wash.  610,  29  L.  R.  A.  447,  50  Am.  St. 
Rep.  911,  41  Pac.  923,  holding  statutory  provision  for  annexing  new  territory 
to  municipal  corporations  applicable  to  those  with  special  charters,  as  well  as 
others;  State  ex  rel.  Fawcett  v.  Superior  Court,  14  Wash.  607,  33  L.  R.  A.  675, 
45  Pac.  23  (held  obiter  in  dissenting  opinion),  holding  permission  to  munici- 
palities to  frame  their  own  charters  does  not  include  right  to"  clothe  tribunal 
created,  with  power  to  decide  election  contests;  Torian  v.  Shayot,  47  La.  Ann. 
602,  17  So.  203,  holding  subject  of  boundaries  or  territory  not  within  provisions 
of  statute  for  "altering,  changing,  or  amending"  municipal  charters. 
Liberal  construction  of  constitntion. 

Cited  in  Hase  v.  Seattle,  51  Wash.  178,  20  L.R.A. (N.S.)  939,  98  Pac.  370,  on 
the  liberal  construction  of  the  constitution. 

17  L.  R.  A.  266,  ROBERTS  v.  STEVENS,  84  Me.  325,  24  Atl.  873. 
Trnsts  free  from   subjection  to  creditors. 

Cited  in  Seymour  v.  McAvoy,  121  Cal.  442,  41  L.  R.  A.  547,  53  Pac.  946,  sus- 
taining right  to  make  beneficiary's  interest  unassignable  and  free  from  subjection 
to  creditors;  Murphy  v.  Delano,  95  Me.  233,  55  L.  R.  A.  728,  footnote  p.  727, 
49  Atl.  1053,  holding  income  of  spendthrift  trust  not  within  reach  of  creditors 
by  void  agreement  of  trustee  to  pay  certain  portion  of  income  absolutely  to 
beneficiary;  Re  Luscombe,  109  Wis.  199,  85  N.  W.  341,  upholding  direction  in 
will  for  payments  from  income,  to  secure  necessaries  of  life  for  son,  ceasing  if 
judgment  obtained  against  son  by  creditor  to  reach  them;  Tilton  v.  Davidson,  98 
Me.  58,  56  Atl.  215,  holding  "spendthrift  trust"  not  created  by  devise  to  trustees 
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with  power  to  pay  themsalves  equal  portions  of  income;  Olsen  v.  Youngerman, 
136  Iowa,  407,  113  X.  W.  938,  to  the  point  that  testator  may  establish  trust 
fund  income  from  which  shall  be  paid  to  designated  person  for  life  free  from 
power  of  alienation  and  beyond  reach  of  creditors;  Mason  v.  Rhode  Island 
Hospital  Trust  Co.  78  Conn.  85,  61  Atl.  57,  3  Ann.  Cas.  586,  holding  that  a 
trust  may  be  created  for  the  benefit  of  one,  the  avails  of  which  cannot  be 
alienated  by  the  cestui  que  trust,  or  reached  by  his  creditors;  Mattison  v.  Mat- 
tison,  53  Or.  258,  133  Am.  St.  Rep.  829,  100  Pac.  4,  18  Ann.  Cas.  218,  holding 
that  a  trust  estate  for  the  life  of  the  beneficiary  may  be  created,  with  a  pro- 
vision that  such  beneficiary  receive  the  avails  of  the  same,  and  that  such  avails 
may  not  be  alienated  by  the  beneficiary  nor  liable  for  his  debts;  Merchants  Xat. 
Bank  v.  Crist,  140  Iowa,  313,  23  L.R.A.(X.S-)  529,  132  Am.  St.  Rep.  267,  118  X. 
W.  394,  holding  that  creditors  cannot  deprive  the  beneficiary  of  the  support 
out  of  the  trust  property,  held  under  a  spendthrift  trust. 

Cited  in  footnotes  to  Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  which  denies 
power  to  create  equitable  life  estate  free  from  debts  of  beneficiary;  Scott  v. 
Keane,  42  L.  R.  A.  359,  which  holds  trust  by  conveyance  and  reconveyance  for 
grantor's  benefit  void  as  against  his  creditors;  Schenck  v.  Barnes,  41  L.  R.  A. 
395,  which  denies  power  of  person  creating  trust,  to  keep  life  interest  free  from 
claims  of  subsequent  creditors;  Brown  v.  McGill,  39  L.  R.  A.  806,  which  denies 
power  to  create  trust,  placing  one's  property  beyond  reach  of  creditors  while 
retaining  full  enjoyment  of  revenues;  Leigh  v.  Harrison,  18  L.  R.  A.  49,  which 
denies  creditor's  right  to  reach  debtor's  interest  under  spendthrift  trust;  Van 
Osdell  v.  Champion,  27  L.  R.  A.  773,  which  holds  void,  condition  that  property 
devised  shall  not  be  subject  to  devisee's  debts;  Re  Qua  v.  Graham,  52  L.  R.  A. 
641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interest,  accepted  by 
husband,  not  trust  beyond  reach  of  creditors. 

Cited  in  note  (25  Eng.  Rul.  Cas.  625)  on  validity  of  trust  with  provision  that 
income  shall  not  be  alienated  or  subject  to  debts. 

Distinguished  in  Haley  v.  Palmer,  107  Me.  316,  78  Atl.  368.  holding  that 
equitable  fee  simple  estate  in  trust  is  liable  for  debts  of  cestui  que  trust,  and 
trustee  may  be  charged  as  equitable  truster  by  equitable  trustee  process  under 
statute. 

17  L.  R.  A.  270,  DURKIN  v.  COBLEIGH,  156  Mass.  108,  32  Am.  St.  Rep.  436, 

30  N.  E.  474. 
Oral   evidence   as   to    written   agreement. 

Cited  in  Rackemann  v.  Riverbank  Improv.  Co.  167  Mass.  5,  57  Am.  St.  Rep. 
427,  44  N.  E.  990,  holding  admissible,  parol  evidence  of  agreement  which  is  col- 
lateral to  written  contract  and  on  a  distinct  subject;  Thomas  v.  Barnes,  156 
Mass.  584,  31  N.  E.  683,  holding  parol  evidence  of  previous  and  contempora- 
neous conversations  between  parties  admissible  to  show  that  paper  signed  by 
one  only  was  only  a  partial  memorandum;  Cole  v.  Hadley,  162  Mass.  581,  39  N. 
E.  279,  holding  admissible,  oral  evidence  of  agreement  by  grantor  to  grade  and 
work  street  described  as  boundary  in  deed,  so  that  it  should  be  fit  for  travel; 
Drew  v.  Wiswall,  183  Mass.  556,  67  N.  E.  666,  holding  that  grantor's  oral  agree- 
ment to  construct  streets  on  remaining  land  does  not  vary  deed  not  containing 
such  stipulation;  Hines  v.  Willcox,  96  Tenn.  153,  34  L.  R.  A.  827,  54  Am.  St. 
Rep.  823,  33  S.  W.  914,  holding  admissible,  oral  evidence  of  landlord's  agreement 
to  put  premises  in  safe  condition,  where  lease  silent  as  to  landlord's  duties; 
Huber  v.  Guggenheim,  89  Fed.  602,  denying  right  to  recover,  in  action  to  rescind 
contract  for  false  representations,  on  theory  that  such  representations  consti- 
tuted independent  collateral  contract  provable  by  parol;  Xewell  v.  Campbell, 
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43  N.  S.  32,  holding  that  agreement  by  parol  which  is  collateral  to  written  con- 
tract, and  on  distinct  subject  may  be  proved:  Doty  v.  Sandusky  Portland  Cement 
Co.  46  Ind.  App.  444,  91  N.  E.  569.  holding  that  where  contract  contains  col- 
lateral and  independent  covenants  in  addition  to  one  for  executing  deed,  con- 
tract does  not  merge  in  deed  when  latter  is  executed;  Leavitt  v.  Fiberloid  Co. 
196  Mass.  445,  15  L.R.A.(N.S.)  864,  82  N.  E.  682,  holding  parol  evidence  of  an 
alleged  warranty  admissible  although  bill  of  sale  was  in  writing;  De  Friest  v. 
Bradley,  192  Mass.  352,  78  N.  E.  467,  holding  where  written  agreement  merely 
prolongs  term  of  lease  without  further  details  and  a  cancelation  is  attempted, 
a  parol  agreement  may  be  shown  to  defeat  a  forfeiture;  Taylor  v.  Finnigan,  189 
Mass.  574,  2  L.R.A.(N.S.)  976,  76  N.  E.  203,  holding  an  oral  modification  of  a 
lease  may  be  shown,  where  such  modification  was  not  actually  contemplated  by 
the  parties  at  the  date  of  the  lease,  and  hence  formed  no  inducement  for  its 
execution  by  the  lessee;  McCusker  v.  Geiger,  195  Mass.  53,  80  N.  E.  648,  hold- 
ing contemporaneous  oral  agreements,  on  their  face  inconsistent  with  what  is 
written,  cannot  be  shown;  Edison  Electric  Illuminating  Co.  v.  Gibby  Foundry 
Co.  194  Mass.  259,  80  N.  E.  479,  holding  one  covenanting  in  a  deed  against  in- 
cumbrances  cannot  set  up  an  oral  agreement  which  destroys  effect  of  his 
covenant;  Kidd  v.  New  Hampshire  Traction  Co.  74  N.  H.  186,  66  Atl.  127,  on 
proof  of  agreement  collateral  to  a  sealed  instrument  by  parol ;  Kidd  v.  New 
Hampshire  Traction  Co.  74  N.  H.  174,  66  Atl.  127,  holding  a  main  contract 
evidenced  by  a  deed  and  a  supplemental  contract  evidenced  by  letters — the  con- 
sideration of  the  latter  being  the  execution  of  the  former,  constitute  two  valid 
contracts. 

Cited  in  footnotes  to  Baum  v.  Lynn,  30  L.R.A.  441,  which  denies  admissibility 
of  parol  evidence  as  to  consideration  of  deed  expressly  made  for  settlement  of 
specified  claims;  Avery  v.  Stewart,  68  L.R.A.  776,  which  holds  that  evidence 
must  be  clear  and  persuasive  to  establish  trust  in  real  estate  in  opposition  to 
terms  of  deed. 

Cited  in  notes  (36  L.R.A. (N.S.)  896)  on  admissibility  of  parol  evidence  as  to 
improvements  to  be  made  on  tract  from  which  lot  sold;  (56  Am.  St.  Rep.  661) 
on  modification  of  written  contract  by  subsequent  parol  agreement;  (11  Eng. 
Rul.  Cas.  233)  on  parol  evidence  to  contradict  written  instrument. 

Distinguished  in  Taylor  v.  Goding,  182  Mass.  232,  65  N.  E.  64,  holding  inad- 
missible, oral  evidence  of  lessor's  agreement  to  surrender  all  rights  under  written 
lease  if  lessee  should  vacate  premises  and  lease  other  building  of  lessor;  Mer- 
rigan  v.  Hall,  175  Mass.  509,  56  N.  E.  605,  holding  inadmissible,  oral  evidence 
of  prior  agreement  to  take  pay  in  "teams"  for  advertisement  ordered  in  writing. 
Appurtenant  rights  of  grantees. 

Cited  in  Lemay  v.  Furtado,  182  Mass.  282,  65  N.  E.  395,  holding  deed  describ- 
ing land  conveyed  as  bounded  by  a  way  makes  such  way  a  boundary,  and  gives 
grantee  right  of  way  over  all  of  it,  and  fee  to  the  middle;  Blood  v.  Millard,  172 
Mass.  70,  51  N.  E.  527,  holding  grantees  of  building  lots  into  which  land  con- 
veyed to  their  grantor,  by  deed  creating  appurtenant  easement  to  take  water 
from  spring,  was  subdivided,  entitled  to  interest  in  easement. 
Breach  of  contract. 

Cited  in  Drew  v.  Wiswall,  183  Mass.  555,  67  N.  E.  666,  holding  grantee  en- 
titled to  damages  for  breach  of  grantor's  agreement  to  construct  house  and  lay 
out  streets. 
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17  L.  R.  A.  275,  EDMISON  v.  LOWRY,  3  S.  D.  77,  44  Am.  St.  Rep.  774,  52  N. 

W.  583. 
Ownership  of  soil  in  highway. 

Followed  in  Dell  Rapids  Mercantile  Co.  v.  Dell  Rapids,  11  S.  D.  119,  74  Am. 
St.  Rep.  783,  75  N.  W.  898,  holding  lot  owner  presumed  to  own  soil  to  center 
of  street. 

Cited  in  Lovejoy  v.  Campbell,  16  S.  D.  238,  92  N.  W.  24,  holding  an  abutting 
land  owner  is  entitled  to  damages  for  injury  to  trees  planted  and  cared  for  on 
land  in  front  of  his  lot;  Hamby  v.  Dawson  Springs,  126  Ky.  454,  12  L.R.A. 
(N.S.)  1166,  104  S.  W.  259,  holding  the  owner  of  a  lot  abutting  the  street  is 
presumed  to  own  the  soil  to  the  center  of  the  street,  subject  to  the  public  ease- 
ment to  use  it. 
Changing;  street  grade. 

Cited   in  footnote   to   Brand  v.   Multnomah   County,   50  L.   R.   A.   389,   which 
denies  abutter's  right  to  damages  for  elevating  street  to  correspond  with  original 
establishment  of  grade. 
Breach  of  landlord's  covenants;   eviction. 

Cited  in  Wusthoff  v.  Schwartz,  32  Wash.  341,  73  Pac.  407,  holding  landlord 
guilty  of  eviction  by  making  such  repairs  that  house  becomes  inconvenient  and 
dangerous;  Hamilton  v.  Graybill,  19  Misc.  523,  43  N.  Y.  Supp.  1079,  holding 
that  tenant  occupying  two  offices  is  partially  evicted  therefrom  so  as  to 
suspend  obligation  for  rent,  by  obstruction  of  outer  door  of  one  room,  though 
tenant  has  access  thereto  through  other  room;  Hamilton  v.  Graybill,  26  N. 
Y.  Civ.  Proc.  Rep.  187,  43  N.  Y.  Supp.  1079,  holding  actual  eviction  from  a  part 
of  premises,  suspends  the  entire  rent  so  long  as  the  eviction  endures,  though  the 
tenant  still  occupies  the  part. 

Cited  in  footnotes  to  Leiferman  v.  Osten,  39  L.  R.  A.  156,  which  holds  eviction 
from  first  floor  of  building  not  effected  by  moving  building  to  other  part  of  lot; 
Oakford  v.  Nixon,  34  L.  R.  A.  575,  which  holds  destruction  of  wall  for  advertis- 
ing purposes  not  eviction;  Grove  v.  Youell,  33  L.  R.  A.  297,  which  holds  life 
tenant  evicted  from  room  when  denied  access  through  house;  Wattles  v.  South 
Omaha  Ice  &  Coal  Co.  36  L.  R.  A.  424,  which  holds  lessee  entitled  to  apportion- 
ment of  rent  on  destruction  of  substantial  part  of  leased  premises;  Wait  v. 
O'Neil,  34  L.  R.  A.  550,  which  holds  liability  for  rent  extinguished  by  washing 
away  of  land  leased  for  landing;  Collins  v.  Lewis,  19  L.  R.  A.  822,  which  holds 
excavation  by  adjoining  owner,  breach  of  landlord's  covenant  for  quiet  enjoy- 
ment; York  v.  Steward,  43  L.  R.  A.  125,  which  holds  flow  of  water  from  upper  to 
lower  rooms  from  defective  plumbing,  which  lessor  refuses  to  remedy,  breach  of 
implied  covenant  for  quiet  enjoyment;  Kellogg  v.  Lowe,  70  L.R.A.  510,  which 
holds  eviction  not  effected  by  lessor  of  property  as  site  for  saloon  business  in 
preventing  acquisition  of  necessary  license  by  protesting  against  its  issuance  as 
owner  of  other  property. 

Cited  in  notes  (38  Am.  St.  Rep.  489)  on  what  justified  tenant  in  abandoning 
leased  premises;  (15  Eng.  Rul.  Cas.  810)  on  statutory  requirements  as  excuse 
for  landlord's  breach  of  covenant. 

Distinguished  in  Rogers  v.  Grote  Paint  Co.  118  Mo.  App.  304,  94  S.  W.  548, 
holding   where   the   lease   leaves   it   optional   with    landlord   to   restore   premises 
injured  by  fire  and  tenant  remains  in  building  though  one  story  is  destroyed, 
he  cannot  refuse  to  pay  rent. 
Validity   of  a   common-law   dedication. 

Cited  in  Sweatman  v.  Bathrick,  17  S.  D.  160,  95  N.  W.  422,  denying  r.ny  dis- 
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tinction  between  a  common-law  and  a  statutory  dedication,  except  as  to  corpo- 
rations in  certain  cases. 
Cutting:  off  access  as  taking:. 

Cited  in  note  (15  L.R.A.  (N.S.)  51)  on  cutting  off  access  to  highway  as  a 
taking. 

17  L.  R.  A.  280,  SNOW  v.  MT.  DESERT  ISLAND  REAL  ESTATE  CO.  84  Me. 

14,  30  Am.  St.  Rep.  331,  24  Atl.  429. 
Boundary    by    water. 

Cited  in  Marshall  v.  Walker,  93  Me.  536,  45  Atl.  497;  Proctor  v.  Maine  C. 
R.  Co.  96  Me.  467,  52  Atl.  933 ;  Dunton  v.  Parker,  97  Me.  467,  54  Atl.  1115,— 
holding  that  owner  of  upland  adjoining  tide  water  owns,  prima  facie,  to  low- 
water  mark;  Brown  v.  Heard,  85  Me.  297,  27  Atl.  182,  holding  that  boundary 
•goes  to  high-water  mark  only,  under  deed  containing  description  "to  the  sea 
shore  thence  by  the  sea  shore;"  Maynard  v.  Puget  Sound  Nat.  Bank,  24  Wash. 
459,  64  Pac.  754,  holding  title  to  tide  land  between  high  and  low  water  taken 
under  deed  describing  line  as  running  to  bay,  thence  "following  the  meandering 
of  said  bay;"  Richardson  v.  Watts,  94  Me.  490,  48  Atl.  180,  holding  that 
grantor's  interest  in  adjacent  flats  passes  under  conveyance  of  uplands;  Proctor 
v.  Maine  C.  R.  Co.  96  Me.  473,  52  AtL  933,  holding  adjacent  flats  not  included 
in  deed  bounding  land  by  sundry  courses  to  "marsh,  and  thence  by  the  bank"  to 
the  beginning  point  at  a  stump;  Whitmore  v.  Brown,  100  Me.  414,  61  Atl.  985, 
holding  if  one  of  the  termini  is  at  highwater  mark  and  the  other  at  low  water 
mark,  the  shore  may  is  included  in  the  conveyance. 

Cited  in  note  (42  L.  R.  A.  513)  on  effect  of  bounding  grant  on  river  or  tide 
water. 

17  L.  R.  A.  282,  UPTON  v.  CATLIN,  17  Colo.  546,  31  Pac.  172. 
Inspection   of   pnblic   records. 

Cited  in  notes  (27  L.R.A.  82)  on  right  to  inspect  public  records;  (47  L.  ed.  U. 
S.  742)  on  right  of  access  to  public  records  for  private  abstract  purposes. 

17  L.  R.  A.  284,  GOODWIN  v.  SMITH,  49  Kan.  351,  33  Am.  St.  Rep.  373,  31 
Pac.  153. 

Criminal  prosecution  for  cutting  same  wheat  in  State  v.  Smith,  49  Kan.  359, 
30  Pac.  522. 
Kiiilits   of   purchaser   on   foreclosure. 

Distinguished   in   Condon   v.  Marley,   7   Kan.   App.   385,  51   Pac.   924,   holding 
mortgagor   entitled,  as  against  purchaser   on  foreclosure,   to  rents  accruing  be- 
tween date  of  sale  and  of  execution  of  deed  and  confirmation. 
— —  To   growing   crops. 

Cited  in  Shockey  v.  Johntz,  2  Kan.  App.  488,  43  Pac.  993,  and  Missouri  Valley 
Land  Co.  v.  Barwick,  50  Kan.  60,  31  Pac.  685,  holding  that  growing  crops  pass 
with  soil  to  purchaser  on  foreclosure  in  absence  of  reservation  or  waiver; 
Rardin  v.  Baldwin,  9  Kan.  App.  519,  60  Pac.  1097,  holding  purchaser  on  fore- 
closure entitled  to  growing  crop  of  wheat  against  tenant  of  mortgagor  who  took 
lease  after  default,  and  as  against  tenant's  mortgagee;  First  Nat.  Bank  v. 
Beegle,  52  Kan.  711,  39  Am.  St.  Rep.  365,  35  Pac.  814,  holding  that  mature  crop 
of  standing  corn  sold  by  mortgagor  before  foreclosure  sale  does  not  pass  to  pur- 
chaser at  such  sale;  Nichols  v.  Lappin,  105  Mo.  App.  406,  79  S.  W.  995,  holding 
one  who  plants  a  crop  on  land  after  judgment  of  foreclosure,  but  before  sale, 
loses  the  crop  if  the  foreclosure  sale  occurs  while  it  is  standing. 
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Cited  in  footnotes  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor 
entitled  to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  con- 
tract of  purchase;  Whithed  v.  St.  Anthony  &  D.  Elevator  Co.  50  L.  R.  A.  254, 
which  holds  purchaser  on  foreclosure  of  leased  land  entitled  to  wheat  stored 
by  tenant  for  payment  as  rent. 

Cited  in  note  (15  Eng.  Rul.  Cas.  558)  on  effect  of  custom  as  to  tenant's  right 
in  waygoing  crop. 

Distinguished  in  Policy  v.  Johnson,  52  Kan.  483,  23  L.  R.  A.  262,  35  Pac.  S, 
holding  growing  wheat  sown  by  owner  of  soil  subject  to  attachment  as  personalty 
for  owner's  debts. 

17  L.  R.  A.  286,  GULF,  C.  &  S.  F.  R.  CO.  v.  ELLIS   (Tex.)    18  Si  W.  723. 
Equality  of  privileges  and   immunities. 

Cited  in  note  (60  L.  R.  A.  323)  on  constitutional  equality  in  the  United  States 
as  to  corporate  taxation. 
— —  As  to  attorney's   fees. 

Cited  in  Helena  Steam-Heating  &  Supply  Co.  v.  Wells,  16  Mont.  69,  40  Pac. 
78,  sustaining  statute  for  taxing  attorney's  fees  for  successful  plaintiff  in 
action  to  foreclose  mechanic's  lien. 

Cited  in  note  (17  L.R.A.  (N.S.)  910)  on  validity  of  statutory  provision  for  at- 
torney's fee. 

Distinguished  in  Joliffe  v.  Brown,  14  Wash.  160,  53  Am.  St.  Rep.  868,  44  Pac. 
149,  holding  void,  provision  for  attorney's  fee  against  unsuccessful  railroad  com- 
pany in  action  for  killing  stock,  without  similar  one  against  plaintiff. 

17  L.  R.  A.  289,  FOX  v.  CHICAGO,  ST.  P.  &  K.  C.  R.  CO.  86  Iowa,  368,  53  N. 

W.  259. 
Injuries   to   servant   while   obeying   orders. 

Cited  in  Kerlin  v.  Chicago  &  N.  W.  R.  Co.  149  Iowa,  446,  128  N.  W.  548, 
holding  that  servant  may  within  reasonable  limits  suppress  his  apprehension  of 
danger  in  reliance  upon  superior  knowledge  of  master,  when  ordered  to  work  in 
place  of  greater  hazard  than  usual;  Brantner  v.  Chicago,  B.  &  Q.  R.  Co.  136 
Iowa,  356,  112  N.  W.  790,  holding  an  employee,  acting  in  an  emergency  after  he 
saw  the  danger  of  an  imminent  collision,  was  not  necessarily  negligent  in  at- 
tempting to  jump,  instead  of  applying  the  emergency  air  brakes;  Struble  v. 
Burlington,  C.  R.  &  N.  R.  Co.  128  Iowa,  163,  103  N.  W.  142,  holding  one  un- 
aware of  his  danger,  due  to  negligent  act  of  a  vice  principal,  is  not  guilty  of 
contributory  negligence  in  failing  to  act  promptly  at  a  moments  warning;  Mur- 
phy v.  Baltimore  &  0.  S.  W.  R.  Co.  114  Ky.  704,  71  S.  W.  886,  holding  the  court 
cannot  assume  that  employee  was  careless  for  an  error  of  judgment  in  coupling 
cars,  induced  by  negligence  of  defendant  company;  St.  Louis  &  S.  F.  R.  Co.  v. 
Morris,  76  Kan.  847,  13  L.R.A.  (N.S.)  1105,  93  Pac.  153,  on  duties  of  railroad 
company  and  .its  employees  in  acting  under  an  emergency. 

Cited  in  notes  (48  L.R.A.  761,  765)  on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command;  (37  L.R.A. (N.S.)  44)  on  care  required  in 
sudden  emergency. 

Distinguished  in  Werner  v.  Trautwein,  25  Tex.  Civ.  App.  611,  61  S.  W.  447, 
denying  master's  liability  for  injury  to  servant   called  by  another  to  assist  in 
cleaning  cotton  gin. 
"Waiver  of   objections   by  amendment. 

Cited  in  Peacock  v.  Limburger,  95  Tex.  260,  66  S.  W.  764,  holding  errors  in 
ruling  not  waived  by  amending  and  offering  proof  to  conform  to  rulings. 


201  L.  11.  A.  CASES  AS  AUTHORITIES.  [17  L.R.A.  291 

17  L.  R.  A.  291,  BEAL  v.  SOMERVILLE,  1   C.  C.  A.  598,  5  U.  S.  Ap.p.   14,  50 

Fed.  647. 
Deposits  in  and  collections  by  bank. 

Approved  in  United  States  Nat.  Bank  v.  Geer,  55  Neb.  465,  41  L.  R.  A.  444, 
70  Am.  St.  Rep.  390,  75  N.  W.  1088,  Reversing  commissioner's  decision  in  53 
Neb.  78,  41  L.  R.  A.  443,  73  N.  W.  266,  holding  that  no  general  property  vests 
in  transferee  of  certificate  of  deposit  indorsed  "Pay  to  the  order  of  R.  C.  O. 
Cash  for  account"  of  depositor;  Philadelphia  v.  Eckels,  98  Fed.  487,  holding 
that  title  to  checks  deposited  in  bank  for  credit  to  depositor's  account  remain  in 
depositor  until  collection;  Perth  Amboy  Gaslight  Co.  v.  Middlesex  County  Bank, 
60  N.  J.  Eq.  96,  45  Atl.  704,  holding  deposit  in  bank  of  check  or  draft  on  third 
party,  a  bailment  in  absence  of  understanding  that  depositor  may  draw  on  it  at 
once  or  that  it  may  be  applied  on  existing  indebtedness;  Armour  Packing  Co.  v. 
Davis,  118  N.  C.  555,  24  S.  E.  365,  holding  check  taken  for  collection  only, 
property  of  depositor,  though  written  indorsement  appears  unrestricted;  Richard- 
son v.  Louisville  Bkg.  Co.  36  C.  C.  A.  313,  94  Fed.  448,  holding  agreement  by 
collecting  bank  to  purchase  all  paper  forwarded  at  part,  so  as  to  give  it  title  on 
receipt  of  same,  not  shown  by  letter  agreeing  to  "take"  all  items  and  credit 
account  of  bank  sending  same. 

Cited  in  Bank  of  Big  Cabin  v.  English,  27  Okla.  337,  111  Pac.  386,  holding 
that  relation  of  debtor  and  creditor  does  not  arise  between  collecting  bank  and 
depositor  for  collection  until  after  it  has  made  collection;  Orme  v.  Baker,  74 
Ohio  St.  357,  113  Am.  St.  Rep.  968,  78  N.  E.  439,  holding  a  deposit  of  money 
and  checks,  made  during  closing  hours  of  last  day  bank  was  open  and  entered 
on  depositor's  pass  book  by  agent  of  bank  when  bank  was  insolvent,  may 
be  recovered  upon  timely  demand  by  a  customer  without  fault. 

Cited  in  footnote  to  State  Bank  v.  Byrne,  21  L.  R.  A.  753,  which  holds  drawee's 
acceptance  of  draft  presented  by  collecting  bank  not  payment. 

Cited  in  notes  (23  L.  R.  A.  164)  on  indorsement  of  check  for  deposit;  (21  L. 
R.  A.  443,  446)  on  banking  customs;  (32  L.  R.  A.  715)  on  trust  in  proceeds  of 
collection  made  by  bank  while  insolvent;  (34  L.  R.  A.  536)  on  trust  in  deposit 
in  insolvent  bank;  (25  L.  R.  A.  547)  on  exceptions  to  prohibition  of  preferences 
by  insolvent  national  banks;  (7  L.R.A. (N.S.)  700)  on  title  of  bank  to  check  on 
another,  credited  to  depositor;  (47  Am.  St.  Rep.  389,  390)  on  effect  of  check 
indorsed  "for  deposit;"  (86  Am.  St.  Rep.  797)  on  right  to  recover  money  de- 
posited with  or  collected  by  bank  upon  its  insolvency;  (86  Am.  St.  Rep.  778, 
782,  783,  784,  785,  787)  on  title  of  bank  to  money  deposited  with  or  collected 
by  it. 

Distinguished  in  Ditch  v.  Western  Nat.  Bank,  79  Md.  207,  23  L.  R.  A.  168, 
47  Am.  St.  Rep.  375,  29  Atl.  72  (approved  in  dissenting  opinion),  holding  title 
to  check  indorsed  "for  deposit,"  in  bank  receiving  it  in  good  faith  from,  and 
crediting  it  as  cash  to,  bank  which  first  received  and  credited  it;  Winfield  Nat. 
Bank  v.  McWilliams,  9  Okla.  506,  60  Pac.  229,  holding  bank  parting  with  value 
or  permitting  existing  indebtedness  to  remain  unpaid  on  receiving  check  in- 
dorsed in  blank  from  correspondent  bank  entitled  to  proceeds  as  against  real 
owner;  Perth  Amboy  Gaslight  Co.  v.  Middlesex  County  Bank,  60  N.  J.  Eq.  96, 
45  Atl.  704,  holding  the  depositor  need  not  identify  exact  coin  or  bills  deposited 
if  he  can  show  his  deposit  swelled  the  assets  a  certain  fixed  amount. 
Jurisdiction  of  circnit  conrt  of  appeals;  follo-winR-  dicta. 

Cited  in  Foreman  v.  Burleigh,  48  C.  C.  A.  377,  109  Fed.  314,  refusing  to  fol- 
low dictum  of  other  circuit  court  of  appeals;  King  v.  McLean  Asylum,  26  L. 
R.  A.  788,  12  C.  C.  A.  154,  21  U.  S.  App.  481,  64  Fed.  340,  holding  it  duty  of 
circuit  court  of  appeals  not  to  follow  mere  dicta  of  United  States  Supreme  Court 
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unless  correct  law;  Re  Aspinwall,  33  C.  C.  A.  222,  61  U.  S.  App.  434,  90  Fed. 
680  (dissenting  opinion),  majority  holding  that  one  circuit  court  of  appeals 
should  follow  decision  of  another  on  jurisdictional  question  for  sale  of  uni- 
formity; Beach  v.  Hobbs,  82  Fed.  918,  holding  decision  of  circuit  court  of  ap- 
peals, unappealed  from,  entitled,  in  view  of  its  being  a  court  of  final  jurisdic- 
tion, to  greater  weight  than  that  of  highest  court  of  state. 
Judicial  notice. 

Cited  in  note  (124  Am.  St.  Rep.  55)  on  facts  of  which  courts  will  take  judicial 
notice. 

17  L.  R.  A.  296,  Re  ANDREWS,  92  Mich.  449,  52  N.  W.  743. 
Jurisdiction   of  probate   court. 

Cited  in  Cole  v.  Cole,  125  Mich.  660,  85  N.  W.  113,  sustaining  jurisdiction  of 
probate  court  to  compel  executor  to  pay  bequests  for  support  and  education; 
Xolan  v.  Garrison,  156  Mich.  400,  120  N.  W.  977,  holding  probate  court  has  ex- 
clusive jurisdiction  of  settlement  of  estates  of  mentally  incompetent  persons 
under  guardianship,  except  in  cases  where  its  remedies  are  inadequate  or  laws 
give  chancery  court  concurrent  jurisdiction;  Harding  v.  Harding,  140  Ky.  281r 
130  S.  W.  1098,  Ann.  Cas.  1912  B,  526,  holding  that  court  has  power  to  renounce 
provisions  of  will  for  person  of  unsound  mind  who  has  right  of  election;  Ger- 
man Evangelical  Orphans'  Home  v.  Seago,  155  111.  App.  80,  holding  that  court 
of  chancery  has  jurisdiction  to  authorize  conservator  of  insane  widow  to  re- 
nounce provisions  of  will  made  by  her  husband. 
N  :t  l  ii  !•«•  of  >vido*v"s  right  of  election  under  a  Trill. 

Cited  in  Re  Service,  155  Mich.  184,  118  N.  W.  948,  on  assignability  of  widow's 
right  of  election;  Hardy  v.  Richards,  98  Miss.  634,  35  L.R.A.(N.S-)  1211,  54 
So.  76.  holding  that  guardian  of  insane  widow  cannot  make  election  to  renounce 
testamentary  provision,  except  with  sanction  of  court;  Nordquist  v.  Sahlbom, 
114  Minn.  331,  131  N.  W.  323,  holding  that  right  given  by  statute  to  surviving 
husband  or  wife  to  renounce  testamentary  provisions,  is  personal  to  survivor, 
and  does  not  pass  to  personal  representatives  or  heirs. 

Cited  in  notes  (35  L.R.A.  (N.S.)  1210)  as  to  who  may  elect  against  will  in 
behalf  of  insane  widow;  (10  Eng.  Rul.  Cas.  369)  on  what  is  requisite  to  make 
election  binding. 

17  L.  R.  A.  301,  SAN  FRANCISCO  v.  WESTERN  U.  TELEG.  CO.  96  Cal.  140r 

31  Pac.  10. 
Power  of  taxation. 

Approved  in  Western  U.  Teleg.  Co.  v.  Visalia,  149  Cal.  745,  87  Pac.  1023, 
holding  the  Western  Union  Telegraph  Company's  franchise  to  construct  and 
operate  its  lines  over  military  and  post  roads  of  the  United  States,  is  not  sub- 
ject to  state  taxation. 

Cited  in  Williams  v.  Talladega,  164  Ala.  643,  51  So.  330,  holding  that  foreign 
telegraph  company  which  has  accepted  provisions  of  United  States  Revised 
Statutes  sections  5263-5268,  is  subject  to  license  tax  by  state  on  intra-state 
business;  Western  U.  Teleg.  Co.  v.  Hopkins,  160  Cal.  114,  116  Pac.  557,  to  the 
point  that  telegraph  lines  constructed  under  act  of  Congress  of  July  24,  1866. 
are  not  taxable  by  state;  Western  U.  Teleg.  Co.  v.  Los  Angeles  County,  160 
Cal.  128,  116  Pac.  564,  to  the  point  that  where  taxpayer  has  two  franchises,  one 
taxable  by  state  and  one  not  taxable,  assessment  of  "franchise"  without  further 
description  is  not  void  for  want  of  proper  description;  Western  U.  Teleg.  Co, 
v.  Lakin,  53  Wash.  329,  101  Pac.  1094,  17  Ann.  Cas.  718,  holding  the  state  cannot 
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tax  Federal  franchises  granted  to  telegraph  companies  operating  lines  over  mili- 
tary lines  of  the  United  States;  People  v.  Central  P.  R.  Co.  105  Cal.  598,  38  Pac. 
905;  Central  P.  R.  Co.  v.  California,  162  U.  S.  142,  40  L.  ed.  920,  16  Sup.  Ct. 
Rep.  766  (dissenting  opinion), — on  validity  of  a  state  tax  on  a  Federal  franchise. 

Cited  in  notes  (24  L.  R.  A.  162)  on  power  of  states  to  control  or  impose  bur- 
dens on  interstate  telegraph  and  telephone  companies;  (57  L.  R.  A.  56,  83,  92) 
on  taxation  of  corporate  franchises  in  United  States;  (60  L.  R.  A.  686)  on  cor- 
porate taxation  and  commerce  clause;  (131  Am.  St.  Rep.  881)  on  taxation  of 
franchises;  (39  L.  ed.  U.  S.  539)  on  state  taxation  and  licenses  as  affecting  in- 
terstate commerce. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  San  Joaquin  County,  141  Cal.  265, 
74  Pac.  856,  holding  complaint  in  action  to  recover  money  paid  for  taxes  by  com- 
pany holding  Federal  franchise,  defective  for  not  showing  company  did  not  hold 
city  franchise;  Sunset  Teleph.  &  Teleg.  Co.  v.  Pomoda,  164  Fed.  571,  holding  a 
Federal  statute  authorizing  the  construction  of  telegraph  and  telephone  lines 
over  government  post  roads  does  not  give  the  right  to  enter  upon  private  prop- 
erty without  consent  of  owner,  nor  the  right  of  eminent  domain. 

17  L.  R.  A.  306,  FRANK  v.  DAVIS,  135  N.  Y.  275,  48  N.  Y.  S.  R.  86,  31  N.  E. 

1100. 
New   action   to    enforce   deficiency   judgment. 

Cited  in  Rowley  v.  Nellis,  41  Misc.  319,  84  N.  Y.  Supp.  841,  denying  right  to 
continue  new  action  to  enforce  deficiency  judgment  after  foreclosure;  Marling 
v.  Maynard,  129  Wis.  587,  109  N.  W.  537,  holding  it  error  to  permit  a  personal 
judgment  to  be  rendered  in  an  action  to  foreclose  a  mortgage,  upon  its  being 
adjudged  that  foreclosure  is  improper. 

17  L.  R.  A.  308,  EVANS  v.  HUNTER,  86  Iowa,  413,  41  Am.  St.  Rep.  503,  53 

N.  W.  277. 
Extrinsic   evidence   to   explain   ambiguity. 

Cited  in  Jordan  v.  Hinkle,  111  Iowa,  45,  82  N.  W.  426,  holding  extrinsic  evi- 
dence admissible,  in  case  of  ambiguity  in  will,  to  make  it  intelligible. 
Specific  bequests. 

Cited  in  Davis  v.  Close,  104  Iowa,  262,  73  N.  W.  600,  holding  bequest  of  speci- 
fied amount,  to  be  paid  by  deducting  from  amount  due  testator,  specific  and 
adeemed  by  testator  returning  evidence  of  indebtedness;  Wilts  v.  Wilts,  151 
Iowa,  152,  130  N".  W.  906,  holding  that  devise  of  undivided  part  of  all  testator's 
property,  described  as  real,  personal  and  mixed,  is  not  specific  devise. 

Cited  in  notes  (11  L.R.A.  (N.S.)  52,  53,  56,  68,  69,  75)  on  bequest  of  stocks, 
bonds,  or  notes  as  general  or  specific ;  ( 140  Am.  St.  Rep.  607 )  on  meaning  of, 
and  distinction  between  specific,  demonstrative,  and  general  bequests. 

17  L.  R.  A.  310,  McKENNA  v.  BAESSLER,  86  Iowa,  197,  53  N.  W.  103. 
Liability  for  fires. 

Cited  in  Owen  v.  Cook,  9  N.  D.  138,  47  L.  R.  A.  649,  81  N.  W.  285,  holding 
starting  of  back  fire  to  protect  property  from  approaching  fire  not  proximate 
cause  of  destruction  of  property  burned  after- two  fires  joined;  Glanz  v.  Chicago, 
M.  &  St.  P.  R,  Co.  119  Iowa,  617,  93  N.  W.  575,  holding  fire  from  negligent 
operation  of  locomotive,  proximate  cause  of  injury  resulting  from  attempt  to 
extinguish. 

Cited  in  note  (21  L.  R.  A.  261)  on  liability  for  setting  fires  which  spread  to 
property  of  others. 
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17  L.  R.  A.  312,  MIDLAND  CO.  v.  BROAT,  50  Minn."  562,  52  N.  W.  972. 
Conflict  of  laws. 

Cited  in  Parker  v.  Moore,  53  C.  C.  A.  372.  115  Fed.  802,  holding  that  suits 
brought  in  South  Carolina  to  enforce  claims  arising  out  of  cotton-future  con- 
tracts made  and  performable  elsewhere  are  governed  by  laws  of  that  state  as  to 
interpretation  and  morality  of  claim;  Powell  v.  Great  Northern  R.  Co.  102  Minn. 
453,  113  N.  W.  1017,  holding  right  of  action  under  statute  of  one  state  will  be 
enforced  in  courts  of  another,  if  such  statute  be  not  contrary  to  public  policy  of 
latter. 

Cited  in  note  (55  Am.  St.  Rep.  775)  on  enforcement  of  contract  outside  of 
jurisdiction  where  made. 

17  L.  R.  A.  314,  WILC'OX  v.  WOODRUFF,  61  Conn.  578,  29  Am.  St.  Rep.  222, 

24  Atl.  521,  1056. 
Mechanic's  lien  -when  one  contract  covers  different  improvements, 

Cited  in  Balch  v.  Chaffee,  73  Conn.  320,  84  Am.  St.  Rep.  155,  47  Atl.  327,  author- 
izing mechanic's  lien  for  boring  artesian  well,  as  adjunct  to  house;  Schlosser  v. 
Moores,  16  N.  D.  191,  112  N.  \V.  78,  to  the  point  that  one  who  furnishes  ma- 
terial for  several  distinct  buildings  upon  separate  lots  under  entire  contract 
may  have  lien  upon  all  buildings  and  lots  for  entire  amount;  C  aid  well  v.  Schlum- 
bach,  175  Fed.  438,  holding  contractors  entitled  to  a  mechanic's  lien  on  lot  for 
labor  and  material  necessary  to  support  adjacent  land  and  buildings  where  con- 
tract called  for  erection  of  building  covering  the  entire  lot;  Halsted  &  H.  Co. 
v.  Arick,  76  Conn.  386,  56  Atl.  628,  upholding  a  filing  of  a  separate  certificate 
of  lien  for  the  materials  used  in  each  building;  Eccles  Lumber  Co.  v.  Martin,  31 
Utah,  253,  87  Pac.  713,  holding  the  provision  of  the  mechanic's  lien  law  requiring 
a  statement  of  the  amount  on  each  building  separately  is  not  mandatory  in  its 
effect. 

Cited  in  footnotes  to  Maryland  Brick  Co.  v.  Spilman,  17  L.  R.  A.  599,  which 
holds  one  furnishing  brick  generally  for  several  houses  entitled  to  single  lien  on 
all;  Menzel  v.  Tubbs,  17  L.  R.  A.  815,  which  holds  lien  on  single  building  on 
two  lots  covers  both  lots. 

Cited  in  note  (65  Am.  St.  Rep.  166)  on  including  property  in  mechanic's  lien 
in  addition  to  that  on  which  work  was  performed  or  materials  furnished. 

17  L.  R.  A.  320,  TODD  v.  TODD,  149  Pa.  60,  24  Atl.  128. 
Gronnds    for   divorce   or   annulment   of   marriag-es. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo,  71  App.  Div.  518,  75  N.  Y.  Supp.  878, 
refusing  to  annul  marriage  induced  by  woman's  false  representation  that  child 
shown  man  was  theirs,  and  threat  to  have  him  arrested  otherwise;  Gondouin 
v.  Gondouin,  14  Cal.  App.  288.  Ill  Pac.  756,  holding  that  man  who  had  illicit 
intercourse  with  woman  before  marriage  cannot  have  marriage  annulled  on 
ground  that  it  was  brought  about  by  woman  falsely  representing  that  she  was 
pregnant  by  him;  Davis  v.  Davis,  26  Montg.  Co.  L.  Rep.  110,  to  the  point  that 
false  representations  of  pregnancy  to  induce  man  with  whom  she  had  inter- 
course to  marry  her,  are  not  ground  for  divorce. 

Cited  in  notes  (43  L.R.A.  815.  816)  on  duress  to  avoid  marriage;  (79  Am.  St. 
Rep.  371 )  on  what  marriages  are  void. 

17  L.  R.  A.  322,  MERCHANTS  NAT.  BANK  v.  GUILMARTIN,  88  Ga.  797,   15 

S.  E.  831. 
Second  appeal  in  93  Ga.  503,  44  Am.  St.  Rep.   182.  21   S.  E.  55. 
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Liability  of  bailee  or  of  bank:  as  to   special   deposit. 

Cired  in  93  Ga.  504.  44  Am.  ST.  Rep.  182,  21  S.  E.  55,  holding  on  second  appeal 
bank  liable  for  theft  of  special  deposit  by  cashier  intrusted  with  it  with  knowl- 
edge of  his  untrustwor thiness ;  Taylor  v.  Downey,  104  Mich.  534,  29  L.  R.  A. 
95,  53  Am.  St.  Rep.  472.  G2  X.  W.  716.  denying  hotel  keeper's  liability  for  night 
clerk's  theft  of  regular  boarder's  money  from  hotel  safe;  Merchants  Nat.  Bank 
v.  Guilmartin,  93  Ga.  504,  4-1  Am.  St.  Rep.  182,  21  S.  E.  55  (second  appeal), 
and  Merchants  Xat.  Bank  v.  Carhart,  95  Ga.  401,  32  L.  R.  A.  778,  51  Am.  St. 
Rep.  95,  22  S.  E.  628,  holding  bank  not  relieved  for  loss  of  special  deposit  in- 
trusted to  defaulting  cashier,  merely  because  it  also  intrusted  its  own  money  and 
property  to  him;  Sherwood  v.  Home  Sav.  Bank,  131  Iowa,  538,  109  N.  W.  9, 
holding  a  bank  is  not  liable  for  misappropriation  of  funds  by  its  managing 
officer,  there  being  no  participation,  appropriation  or  intent  to  appropriate  the 
property  on  its  part. 

Cited  in  notes  (29  L.  R.  A.  95)  on  liability  of  bailee  for  wrongful  appropriation 
by  servant  of  thing  bailed;  (32  L.  R.  A.  771)  on  care  required  of  bank  in  keep- 
ing special  deposit;  (38  Am.  St.  Rep.  784)  on  care  required  of  bankers  acting 
as  agents  or  bailees;  (3  Eng.  Rul.  Cas.  623)  on  banker's  duty  of  custody. 

Distinguished  in  Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  284,  51  Am.  St.  Rep. 
74,  21  S.  E.  717,  holding  bank  liable  for  neglect  of  duty  by  its  correspondent, 
preventing  collection  of  check  received  from  customer  for  collection. 
Liability  of  principal   for  an  act  outside  scope   of  agents   authority. 

Cited  in  Evans  v.  A.  L.  Dyke  Automobile  Supply  Co.  121  Mo.  App.  279,  101 
S.  W.  1132,  holding  the  principal  is  not  liable  where  agent  who  takes  an  auto- 
mobile for  sale  on  commission  takes  it  out  for  a  pleasure  trip  and  negligently 
runs  it  into  an  electric  car. 

Cited  in  note  (88  Am.  St.  Rep.  787,  791)  on  liability  of  principal  for  un- 
authorized acts  of  agent. 

17  L.  R.  A.  326,  COMMERCIAL  BANK  v.  BURGWYN,  110  N.  C.  267,  14  S.  E. 
623. 

Second  appeal  in  11G  X.  C.  122,  21  S.  E.  202. 
Burden  of  proof  as  to  note. 

Cited  in  110  X.  C  .  123.  21  S.  E.  202,  holding  on  second  appeal  burden  of  proof 
on  part  of  plaintiff  when  purchasing  note  in  suit,  on  defendant  after  plaintiff 
has  offered  evidence  of  purchase  in  good  faith  for  value  before  maturity;  Camp- 
bell v.  Patton,  113  N.  G.  484,  18  S.  E.  687,  holding  burden  of  proving  purchase 
of  note  for  value  before  maturity,  without  notice  of  fraud,  on  indorsee  where 
fraud  alleged  in  answer;  Re  Hill,  187  Fed.  217.  on  presumption  as  to  bona  fides 
of  holders  of  negotiable  commercial  paper;  National  Bank  v.  Chatfield,  118 
Tenn.  492.  10  L.R.A.(X.S.)  805,  101  S.  W.  765,  holding  fraud  arising  in  the 
inception  of  the  receipts  would  require  the  holder,  upon  such  evidence  being 
introduced,  to  show  he  had  obtained  them  bona  fide. 

Criticised  in  American  Xat.  Bank  v.  Fountain,   148  X'.  C.  595.  62  S.  E.  738, 
holding  when  there  is  evidence  tending  to  establish  fraud  and  plaintiff  does  not 
clearly  rebut  the  inference  the  question  should  be  submitted  to  the  jury. 
Imputing:  notice. 

Cited  in  Buffalo  County  Xat.  Bank  v.  Sharpe,  40  Neb.  127,  58  N.  W.  734, 
holding  bank  not  chargeable  with  knowledge  of  director  of  infirmities  in  note 
payable  to  him,  and  by  him  sold  to  the  bank;  Knobelock  y.  Germania  Sav.  Bank, 
50  S.  C.  289,  27  S.  E.  962,  holding  bank  not  chargeable  with  knowledge  of  presi- 
dent's fraudulent  intent  in  drawing  out,  in  private  capacity,  fund  of  which  he  is 
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trustee,  to  misappropriate  same;  State  Sav.  Bank  v.  Montgomery,  12G  Mich. 
335,  85  N.  W.  879,  holding  cashier's  knowledge  of  his  own  fraud  in  falsely  repre- 
senting to  maker  and  indorser  that  notes  for  his  own  accommodation,  discounted 
by  him  at  bank,  were  renewals  of  other  notes,  not  imputable  to  bank;  National 
Bank  of  Commerce  v.  Feeney,  9  S.  D.  556,  46  L.  R.  A.  734,  70  X.  W.  874,  holding 
bank  acting  wholly  through  discount  committee  not  charged  with  cashier's  knowl- 
edge of  infirmity  of  note  discounted,  in  which  he  was  payee;  Anniston  Nat.  Bank 
v.  Durham,  118  N.  C.  386,  24  S.  E.  792.  holding  notice  to  chairman  of  school 
committee  of  assignment  of  contract  with  it,  notice  to  committee;  Shields  v. 
Durham,  118  N.  C.  455,  36  L.  R.  A.  295,  24  S.  E.  794,  holding  municipality 
charged  with  knowledge  of  municipal  authorities  as  to  bad  condition  of  city 
prison,  though  not  obtained  at  official  meeting;  McDonald  v.  Randall,  139  Cal. 
251,  72  Pac.  997,  holding  bank  not  chargeable  with  president's  notice  of  defense 
to  note  and  mortgage  purchased  by  vote  of  directors  in  former's  absence. 

Cited  in  footnote  to  Birmingham  Trust  &  Sav.  Co.  v.  Louisiana  Nat.  Bank, 
20  L.  R.  A.  600,  which  holds  cashier's  notice  imputable  to  savings  company. 

Cited  in  notes  (2  L.R.A.(N.S.)  994)  as  to  how  far  corporation  charged  with 
knowledge  of  managing  officer  engaged  in  illegal  act;  (29  L.R.A.  (N.S.)  559, 
560)  on  imputation  of  knowledge  of  personally  interested  officers  to  bank. 

Distinguished  in  Le  Due  v.  Moore,  111  N.  C.  517,  15  S.  E.  888,  holding  bank 
discounting  note  in  which  its  president  is  payee  chargeable  with  his  knowledge 
of  defenses,  where  he  and  the  cashier  constituted  the  discount  committee. 

17  L.  R.  A.  330,  RALEIGH  v.  PEACE,  110  N.  C.  32,  14  S.  E.  521. 
Power  to  authorize  special  assessment. 

Cited  in  Hutton  v.  Webb,  124  N.  C.  755,  59  L.  R.  A.  42,  33  S.  E.  169  (dissent- 
ing opinion),  majority  holding  statute  imposing  tax  on  logs  floated  in  stream 
void;  Asheville  v.  Wachovia  Loan  &  T.  Co.  143  N.  C.  366,  55  S.  E.  800,  uphold- 
ing power  to  impose  upon  property  the  cost  of  public  improvements,  measured 
by  the  special  benefits  conferred. 

Cited  in  footnote  to  Smith  v.  Worcester,  59  L.  R.  A.  728,  which  holds  legis- 
lature empowered  to  determine  that  cost  shall  fall  on  designated  district  for 
sewerage  system,  and  to  fix  the  principles  for  apportioning  it. 

Cited  in  note   (34  L.  R.  A.  200)    on  assessments  of  rural  lands  within  limits 
of  corporation. 
Distinction  between  tax  and  local  assessment. 

Cited  in  Hilliard  v.  Asheville,  118  X.  C.  852,  24  S.  E.  738,  admitting  that  local 
assessment  is  not  a  tax  within  purport  of  constitutional  limitations  on  taxation; 
Rolph  v.  Fargo,  7  N.  D.  653,  42  L.  R.  A.  651,  76  N.  W.  242,  holding  provision 
as  to  uniform  taxation  according  to  true  value  inapplicable  to  assessments  for 
local  improvements;  Billings  Sugar  Co.  v.  Fish,  40  Mont.  278,  26  L.R.A. (N.S.) 
986,  106  Pac.  565,  holding  assessments  for  local  improvements  are  not  taxes 
within  constitutional  restrictions;  Vallelly  v.  Park  Comrs.  16  N.  D.  29,  15  L.R.A. 
(N.S.)  66,  111  N.  W.  615,  holding  the  constitutional  provisions  limiting  corpo- 
rate indebtedness  do  not  apply  to  indebtedness  to  be  met  by  assessments  upon 
property  for  improvements. 
Assessments  for  local  improvements. 

Cited  in  Wyandotte  County  v.  Abbott,  52  Kan.  165,  34  Pac.  416,  holding  in- 
valid, provision  for  assessing  personal  property  of  nonresidents  for  cost  of  paving 
highway  at  special  instance  of  resident  land  holders;  Charleston  v.  Werner,  46 
S.  C.  325,  24  S.  E.  207,  holding  value  of  entire  lot,  instead  of  part  unfilled,  con- 
sidered in  estimating  value  on  which  depends  right  to  collect  for  filling  hole. 

Cited   in  footnote  to  Sears  v.  Board  of  Street  Comrs.   62   L.R.A.   144,   which 
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holds  that  cost  and  benefit  of  entire  improvement  should  be  considered  in  assess 
ing  property  on  two  streets  for  cost  of  building  a  union  passenger  station  ana 
the  extension  of  such  streets. 
— —  Liability  of  almtters  generally. 

Cited  in  Arnold  v.  Knoxville,  115  Tenn.  219,  3  L.R.A. (N.S.)  845,  90  S.  W 
469,  5  Ann.  Cas.  881,  holding  assessments  for  local  improvements  should  be 
adjusted  in  proportion  to  the  benefits  conferred. 

Cited  in  footnotes  to  Mauldin  v.  Greenville,  27  L.  R.  A.  284,  which  denies 
right  to  assess  abutters  for  highway  improvements;  Cincinnati,  L.  &  N.  R.  Co. 
v.  Cincinnati,  49  L.  R.  A.  566,  which  denies  right  to  assess  entire  cost  of  land 
taken  for  highway  on  remaining  land  of  same  owner;  Asberry  v.  Roanoke,  42 
L.  R.  A.  636,  which  denies  right  to  impose  on  abutters,  liability  for  cost  of 
street  improvements  in  front  of  their  property;  Cincinnati  v.  Batsche,  27  L.  R. 
A.  536,  which  holds  lots  on  one  side  of  street  abut  on  improvement  made  by 
widening  street  on  other  side;  Toledo  v.  Sheill,  30  L.  R.  A.  598,  which  holds 
shorter  side  of  corner  lot  presumed  to  be  front. 

Cited  in  notes  (24  L.  R.  A.  412)  on  right  to  impose  on  abutting  owners  duty 
of  sprinkling,  sweeping,  and  cleaning  streets  or  sidewalks;  (28  L.  R.  A.  498) 
on  charging  expense  of  grading  for  sidewalk  on  abutting  owner;  (35  L.  R.  A. 
35,  63)  on  liability  to  local  assessments  for  benefits,  of  property  exempt  from 
general  taxation. 
—  Front  foot  assessments. 

Approved  in  Kinston  v.  Loftin,  149  N.  C.  256,  62  S.  E.  1069,  upholding  an 
assessment  for  street  improvement  based  on  frontage  on  street. 

Cited  in  Rolph  v.  Fargo,  7  N.  D.  664,  42  L.  R.  A.  655,  76  N.  VV.  242,  and  Hil- 
liard  v.  Asheville,  118  N.  C.  852,  24  S.  E.  738,  upholding  front  foot  assessments 
for  street  improvement;  King  v.  Portland,  38  Or.  427,  55  L.  R.  A.  820,  63  Pac. 
2,  upholding  assessment  of  lot  owner  with  cost  of  improvement  of  half  of  street 
in  front  of  lot,  and  dividing  cost  of  street  intersections  between  owners  of  first 
100  feet  from  corner;  Allen  v.  Davenport,  107  Iowa,  104,  77  N.  W.  532,  upholding 
front  foot  assessments,  without  regard  to  benefit,  for  costs  of  street  improvement; 
Schank  v.  Asheville,  154  N.  C.  41,  69  S.  E.  681  Tarboro  v.  Staton,  156  N.  C.  507, 
72  S.  E.  577, — holding  that  assessments  for  local  improvements  by  front  foot 
rule  are  valid;  Kinston  v.  Wooton,  150  N.  C.  298,  63  S.  E.  1061,  on  the  front- 
foot  rule  as  method  of  apportioning  assessments  for  benefits. 

Cited  in  footnotes  to  Hayes  v.  Douglas  County,  31  L.R.A.  213,  and  Violett  v. 
Alexandria,  31  L.  R.  A.  382,  which  holds  unauthorized,  local  assessment  by  front 
foot;  Denver  v.  Knowles,  17  L.  R.  A.  135,  which  upholds  local  assessments  on 
basis  of  frontage;  Webster  v.  Fargo,  56  L.  R.  A.  156,  which  sustains  statute  for 
assessing  entire  cost  of  paving  on  abutters,  according  to  frontage;  Ramsey  County 
v.  Robert  P.  Lewis  Co.  53  L.  R.  A.  421,  which  sustains  annual  frontage  tax  on 
land  in  front  of  which  water  pipes  laid;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67 
L.R.A.  408,  which  holds  void,  assessment  for  sewer  on  abutting  property  only 
eight  feet  deep  at  same  front  foot  rate  as  full  sized  lots. 

Cited  in  note   (28  L.R.A. (N.S.)   1126,  1149,  1151,  1156,  1169,  1186,  1191  on  as- 
sessments for  improvements  by  front-foot  rule. 
Strict  pursuance   of   statute   in   local   assessments. 

Cited  in  Greensboro  v.  McAdoo,   112  N.  C.  362,   17  S.  E.  178,  requiring  strict 
pursuance   in   material   matters,   of   statute   authorizing   assessments   for   special 
benefits. 
Personal    liability    for   assessments. 

Cited  in  Edward  C.  Jones  Co.  v.  Perry,  26  Ind.  App.  570,  57  N.  E.  583   (dis- 


17  L.R.A.  330]  L.  R.  A.  CASES  AS  AUTHORITIES.  208 

senting  opinion),  majority  holding  lot  owner  executing  waiver  of  irregularities 
and  agreement  to  pay  street  improvement  assessment,  personally  liable  for  same. 

Cited  in  note   (133  Am.  St.  Rep.  931,  935)   as  to  whether  a  personal  liability 
may  be  created  for  an  assessment. 
Equal  protection  of  law. 

Cited  in  Broadfoot  v.  Fayetteville,  121  N.  C.  423,  39  L.  R.  A.  246,  61  Am.  St. 
Rep.  668,  28  S.  E.  515,  upholding  requirement  for  higher  penalty  from  residents 
than  nonresidents  for  permitting  stock  to  run  at  large  in  town. 
Sufficiency  of  assignment  of  error. 

Cited  in  Greensboro  v.  McAdoo,   112  N.  C.  361,   17   S.  E.   178,  helping  appeal 
from  adjudication  on  agreed  state  of  facts  sufficient  assignment  of  error. 
Implied  repeal  of  statutes. 

Cited  in  note  (88  Am.  St.  Rep.  295)  on  implied  repeal  of  statutes. 

17  L.  R.  A.  339,  TERRE  HAUTE  &  I.  R.  CO.  v.  SHERWOOD,   132   Ind.   129, 

32  Am.  St.  Rep.  239,  31  N.  E.  781. 
Demurrers  to  separate  counts. 

Cited  in  Merrill  v.  Pepperdine,  9  Ind.  App.  418,  36  N.  E.  921,  holding  de- 
murrer "generally  to  complaint,  and  to  each  paragraph  thereof  separately," 
ambiguous;  Penn- American  Plate  Glass  Co.  v.  Harshaw,  F.  &  G.  Co.  46  Ind. 
App.  651,  90  N.  E.  1047,  holding  that  judgment  based  upon  complaint  contain- 
ing good  and  bad  paragraphs,  to  which  demurrer  was  overruled,  will  be  re- 
versed where  record  fails  to  show  upon  which  paragraph  judgment  rests;  Black- 
more  v.  Winders,  144  N.  C.  219,  56  S.  E.  874,  holding  where  chief  ground  for 
demurrer  is  distinctly  specified  and  separately  attacked,  although  it  may  have 
contained  objections  to  other  parts  of  the  complaint,  it  may  be  treated  as  con- 
fined to  the  one  cause  of  action;  Case  v.  Hursh,  34  Ind.  App.  213,  70  N.  E.  818, 
holding  an  objection  to  a  demurrer  as  joint,  which  attacks  each  paragraph  on 
the  ground  that  neither  of  them  stated  facts  sufficient,  cannot  be  sustained; 
Winamac  v.  Stout,  165  Ind.  367,  75  N.  E.  158,  holding  a  demurrer  joint  which 
does  not  separately  question  sufficiency  of  two  paragraphs  of  complaint,  but  de- 
murs to  the  two  paragraphs  as  not  constituting  a  cause  of  action. 
Duty  to  furnish  safe  car. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Holland,  162  Ind.  413,  63  L.R.A.  951,  69 
N.  E.  38,  holding  carrier   liable  for  failure  to  provide  car  with  safe  floor  for 
shipment  of  stock. 
Burden  of  proof  as  to  carrier's  neg-lig-ence  under  special  agreement. 

Cited  in  Texas  &  P.  R.  Co.  v.  Arnold,  16  Tex.  Civ.  App.  77,  40  S.  W.  829,  hold- 
ing burden  of  proof  of  carrier's  negligence  on  shipper  of  live  stock  reaching 
destination  in  damaged  condition,  where  he  accompanied  them  as  caretaker; 
Grieve  v.  Illinois  C.  R.  Co.  104  Iowa.  664,  74  N.  W.  192,  holding  burden  on  shipper 
of  proving  that  injury  to  live  stock  from  his  failure  to  feed  and  water  them  as 
agreed  was  due  to  carrier's  failure  to  furnish  facilities;  Parrill  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  653,  55  N.  E.  1026,  holding  that  shipper  of 
live  stock  contracting  to  care  for  same  has  burden  of  proving  that  loss  is  not 
due  to  his  negligence  or  failure  to  perform  duty;  Insurance  Co.  of  N.  A.  v.  Lake 
Erie  &  W.  R.  Co.  152  Ind.  340,  53  N.  E.  382,  holding  burden  of  proof  of  carrier's 
negligence  on  shipper,  where  bill  of  lading  exempted  carrier  from  liability  for 
losses  by  fire;  Parrill  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  652,  55 
N.  E.  1026,  holding  burden  of  proving  carrier's  negligence  on  shipper  in  case  of 
loss  by  fire,  where  liability  from  such  cause  specially  contracted  against ;  Needy 
v.  Western  Maryland  Ry.  Co.  22  Pa.  Super.  Ct.  494,  holding  burden  of  proving 


209  L.  R.  A.  CASES  AS  AUTHORITIES.  [17  L.R.A.  345 

carrier's  negligence  in  causing  loss  of  hogs,  on  one  shipping  under  contract  to  care 
for  them  himself;  Colsch  v.  Chicago,  M.  &  St.  P.  R.  Co.  149  Iowa,  185,  34  L.R.A. 
(N.S.)  1018.,  127  N.  W.  198,  Ann.  Cas.  1912  C,  915,  holding  that  owner  who  ac- 
companies his  livestock  during  transportation  has  burden  of  showing  that 
injury  by  freezing  was  due  to  negligence  on  part  of  carrier;  Bartlett  v.  Ore- 
gon R.  &  Nav.  Co.  57  Wash.  18,  135  Am.  St.  Rep.  959,  106  Pac.  487,  holding  the 
burden  of  proving  negligence  of  carrier  rests  upon  the  shipper  under  agreement 
to  load,  unload  and  water  and  tend  stock  during  transit;  Atlantic  Coast  Line 
R.  Co.  v.  Dexter,  50  Fla.  188,  111  Am.  St.  Rep.  116,  39  So.  634,  holding  same 
wh,ere  shipper  assumes  to  take  care  of  stock  during  transportation;  Chicago,  I. 
&  L.  R.  Co.  v.  Hostetter,  171  Ind.  477,  84  N.  E.  534,  holding  the  carrier  may 
absolve  itself  from  duty  of  tending  livestock  by  a  provision  in  shipping  con- 
tract whereby  shipper  assumes  this  responsibility. 

Distinguished  in  Faust  v.  Chicago  &  N.  W.  R.  Co.  104  Iowa,  246,  65  Am.  St. 
Rep.  454,  73  N.  W.  623,  holding  shipper  not  required  to  prove  that  loss  of  live 
stock  by  burning  of  car  was  not  due  to  his  failure  to  remain  on  train  or  care  for 
property  during  transit,  if  contract  merely  requires  him  to  ride  in  caboose; 
Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  61  Neb.  611,  55  L.  R.  A.  291,  85  N.  W.  832, 
holding  carrier  proceeding  under  shipping  contract  with  knowledge  that  caretaker 
has  not  been  provided  for  live  stock,  liable  for  loss  caused  by  failure  to  provide 
proper  care. 
Presumption  as  to  carrier's  negligence. 

Cited  in  Hudson  River  Lighterage  Co.  v.  Wheeler  Condenser  &  Engineering  Co. 
93  Fed.  377,  holding  presumption  of  carrier's  negligence  raised  where  casting 
shipped  in  good  order  and  found  cracked  on  delivery;  Pennsylvania  Co.  v. 
Liveright,  14  Ind.  App.  524,  43  N.  E.  162,  holding  negligence  inferable  from  car- 
rier's failure  to  deliver  on  demand  property  carried  by  it;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  v.  Tyler,  9  Ind.  App.  692,  35  N.  E.  523,  holding  prima  facie  case 
against  carrier  established  by  complaint  showing  delivery  cf  baggage  to  it, 
giving  of  check  for  same,  demand  by  owner  at  place  of  destination,  and  absolute 
and  continued  refusal  to  deliver;  Lewis  v.  Pennsylvania  R.  Co.  70  N.  J.  L.  134, 
56  Atl.  128,  1  Ann.  Cas.  156,  holding  it  cannot  be  assumed  that  injuries  to  stock 
in  shipping  were  due  to  fault  of  carrier  rather  than  to  the  natural  propensities 
of  the  animals. 
Liability  of  carrier  of  livestock. 

Cited  in  notes    (39  L.R.A. (N.S.)    640)    on  duty  of  carrier  to  take  precaution 
to  prevent  loss  threatened  without  its  antecedent  fault;    (63  Am.  St.  Rep.  562) 
on   respective  duties  of  carriers  and  shippers  of  livestock;    (130  Am.  St.  Rep. 
442,  445,  453,  464)   on  carrier's  liability  for  loss  of,  or  injury  to,  livestock. 
limitation    of    carrier's    liability. 

Cited  in  notes  (88  Am.  St.  Rep.  95,  124)  on  limitation  of  carrier's  liability 
in  bills  of  lading;  (5  Eng.  Rul.  Cas.  347,  348)  on  special  limitations  of  liability 
of  carrier. 

17  L.  R.  A.  345,  RUSSELL  v.  CHICAGO  TRUST  &  SAV.  BANK,  139  111.  538, 

29  N.  E.  37. 
Consolidation  of  canses. 

Cited  in  Sweeney  Mfg.  Co.  v.  Goldberg,  66  111.  App.  569,  authorizing  consolida- 
tion of  creditors'  bills  by  different  creditors  pending  against  common  debtor; 
Gilbert  v.  Washington  Beneficial  Endowment  Asso.  10  App.  D.  C.  336,  holding 
consolidation  authorized  in  equity  at  any  time  whenever  subject-matter  same, 
though  parties  and  defenses  different;  P.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  411, 
L.R.A.  Au.  Vol.  III.— 34. 
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75  N.  W.  316,  authorizing  consolidation  of  suits  in  equity  in  same  court  by  sev- 
eral vendors  against  common  vendee  and  a  mortgagee  of  the  latter,  to  rescind  sale 
and  set  aside  mortgage. 
Lien  of  judgment  on  property  fraudulently  conveyed. 

Cited  in  footnotes  to  Doster  v.  Manistee  Nat.  Bank,  48  L.  R.  A.  334,  which 
denies  lien  of  judgment  on  land  previously  conveyed  in  fraud  of  creditors;  French 
Lumbering  Co.  v.  Theriault,  51  L.  R.  A.  910,  which  holds  judgment  against 
grantor  in  deed  fraudulent  as  to  creditors  not  a  lien  on  property  conveyed;  Foley 
v.  Ruley,  55  L.  R.  A.  916,  which  holds  judgment  lien  on  land  previously  conveyed 
in  fraud  of  creditors  superior  to  that  of  creditor  subsequently  assailing  deed. 
Priorities  under  creditor's  bill. 

Cited  in  Young  v.  Clapp,  147  111.  188,  32  N.  E.  187,  holding  priorities  among 
creditors  necessarily  recognized  by  proceeding  by  creditor's  bill. 
Receiver  under  creditor's  bill. 

Cited  in  Young  v.  Clapp,  147  111.  186,  32  N.  E.  187,  holding  receivers  appointed 
under  creditor's  bill  filed  for  complainant's  benefit  only  not  necessarily  trustee 
for  benefit  of  all  creditors. 
Return    of   execution   as    prerequisite    to    creditor's   bill,    etc. 

Cited  in  French  v.  Commercial  Nat.  Bank,  79  111.  App.  118,  holding  return 
nulla  bona  sufficiently  shown  by  allegation  in  creditor's  bill  that  sheriff  returned 
execution  of  no  property  found  and  no  part  satisfied;  Pecos  Irrig.  &  Improv.  Co. 
v.  Olson.  63  111.  App.  316,  requiring  return  made  before  day  limiting  life  of  exe- 
cution, to  show  on  its  face  or  by  clear  inference  that  it  is  sheriff's  own  act,  in 
order  to  furnish  basis  for  equitable  remedies;  Illinois  Malleable  Iron  Co.  v. 
Graham,  55  111.  App.  271,  holding  exhaustion  of  legal  remedies  conferring  juris- 
diction to  maintain  creditor's  bill  shown  by  return  reciting  personal  demand 
made,  and  no  property  turned  out  or  found;  Huntington  v.  Metzger,  158  111.  284, 
41  N.  E.  881,  holding  that  direction  by  plaintiff's  attorney  for  return  of  execution 
unsatisfied  will  not  prevent  return  being  basis  for  capias  where  return  shows  de- 
mand for  property  and  inability  to  find  it;  Scheubert  v.  Honel,  152  111.  315,  38 
N.  E.  913,  Affirming  50  111.  App.  598,  holding  return  of  execution  on  mere  order 
of  plaintiff's  attorney  not  basis  for  creditor's  bill;  Detroit  Copper  &  Brass  Rolling 
Mills  v.  Ledwidge,  162  111.  308,  44  N.  E.  751,  denying  right  of  creditor  who  has 
merely  obtained  attachment  subject  to  executions  of  third  persons,  to  maintain 
bill  to  discover  outstanding  debts  due  debtor;  Anderson  v.  Hultberg,  117  111. 
App.  244,  holding  the  sheriff  is  not  required  to  hold  the  execution  for  the  full 
term  of  its  life,  after  proper  and  unavailing  efforts  have  been  made  to  collect 
from  a  defendant  who  has  left  state  to  evade  it. 

Cited  in  note  (23  L.R.A.  (N.S.)  60)  on  conditions  precedent  to  equitable 
remedies  of  creditors. 

Distinguished  in  Comstock-Castle  Stove  Co.  v.  Baldwin,  169  111.  645,  48  N.  E. 
723,  authorizing  judgment  creditor  on  invitation  of  court,  before  return  of  exe- 
cution, to  become  party  to  creditor's  bill  filed  in  behalf  of  all  creditors. 
Reversals  of  judgements  affirmed  on  poor  records. 

Cited  in  Forsyth  v.  Vehmeyer,  55  111.  App.  226,  referring  to  reversals  in  su- 
preme court  of  judgments  affirmed  in  appellate  court  on  bad  records  and  poor 
arguments. 
Officer's  return  as  evidence. 

Cited  in  note  (129  Am.  St.  Rep.  852)  on  admissibility  in  evidence  of  officer's  re- 
turn. 
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17  L.  R.  A.  351,  LONKEY  v.  KEYES  SILVER  MIN.  CO.  21  Nev.  312,  31  Pac.  57. 
Service  on  foreign  corporation. 

Cited  in  Bennett  v.  Supreme  Tent,  K.  M.  40  Wash.  435,  2  L.R.A.  (N.S.)  391, 
82  Pac.  744,  holding  service  made  upon  the  deputy  insurance  commissioner  does 
not  meet  requirements  of  statute  calling  for  appointment  of  a  commissioner  upon 
whom  service  may  be  made;  Karns  v.  State  Bank  &  T.  Co.  31  Nev.  177,  101  Pac. 
564,  holding  that  under  Comp.  Laws  3124,  providing  for  service  of  summons  on 
domestic  corporations  service  on  assistant  cashier,  who  had  nothing  to  do  with 
management  of  corporation,  is  not  sufficient. 

Cited  in  notes  (23  L.R.A.  499)  on  who  may  be  served  with  process  in  suit 
against  foreign  corporation;  (47  L.  ed.  U.  S.  990)  on  service  on  state  officer 
AS  service  on  foreign  corporations. 

17  L.  R.  A.  354,  LEPAGE  CO.  v.  RUSSIA  CEMENT  CO.  2  C.  C.  A.  555,  5  U.  S. 

App.  112,  51  Fed.  941. 
itiu'htM  of  transferee  of  trade-name  or  trade-mark. 

Cited  in  Russia  Cement  Co.  v.  Katzenstein,  109  Fed.  315,  holding  exclusive 
right  in  surname  as  trade-name  passes  to  transferee;  Rahtjen's  American  Com- 
position Co.  v.  Holzappel's  Composition  Co.  41  C.  C.  A.  332,  101  Fed.  260,  sus- 
taining right  by  succession  to  exclusive  use  of  surname  as  trade-name  to  desig- 
nate particular  kind  of  paint,  though  patent  on  paint  has  lapsed;  Clark  Thread 
Co.  v.  Armitage,  21  C.  C.  A.  182,  45  U.  S.  App.  62,  74  Fed.  940,  holding  use  by 
purchaser  of  trade-mark  of  words  representing  commercial  origin  and  early  his- 
tory, proper  though  not  strictly  true;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62 
L.  R.  A.  87,  51  C.  C.  A.  251,  113  Fed.  299,  holding  that  right  to  trade-name  of 
corporation  passes  by  sale  under  decree  of  all  its  franchises,  name,  and  good  will 
to  reorganization  committee  representing  all  its  stockholders;  Wyckoff,  S.  &  B. 
v.  Howe  Scale  Co.  58  C.  C.  A.  514,  122  Fed.  352,  holding  that  transferee  of 
Remington  typewriter  business  may  enjoin  use  of  word  "Remington"  by  Reming- 
ton-Sholes  Typewriter  Co.;  Ludwig  v.  Claviola  Co.  144  App.  Div.  393,  129  N. 
Y.  Supp.  310,  holding  that  when  firm  has  manufactured  and  sold  pianos,  which 
have  become  known  under  trade  name  such  name  passes  to  buyer  of  firm  assets 
and  good  will;  Lothrop  Pub.  Co.  v.  Lothrop,  L.  &  S.  Co.  391  Mass.  355,  5  L.R.A. 
(N.S.)  1080,  77  N.  E.  841,  holding  an  assignee  in  insolvency,  may,  in  sale  of 
property  used  in  the  business,  and  of  the  good  will  connected  with  it,  give  a 
right  to  the  use  of  the  trade  name;  Herring-Hall-Marvin  Safe  Co.  v.  Hall's  Safe 
Co.  208  U.  S.  558,  52  L.  e,d.  620,  28  Sup.  Ct.  Rep.  350,  holding  the  trade-name 
which  predecessors  of  a  company  had  made  famous  passed  to  the  vendee  upon  sale 
of  the  business,  with  all  its  rights. 

Cited  in  footnotes  to  Watkins  v.  Landon,  19  L.  R.  A.  236,  which  holds  purchaser 
of  formula  of  unpatented  medicine  has  no  right  to  exclusively  appropriate  name 
of  original  manufacturer;  Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name 
an  asset  of  partnership  which  executor  of  deceased  partner  has  right  to  have 
sold ;  Millbrae  Co.  v.  Taylor,  25  L.  R.  A.  193,  which  holds  exclusive  right  to  use 
name  "Millbrae"  does  not  pass  on  division  of  milk  business  with  partner;  Nolan 
Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which  sustains  right  of  one  using  family 
name  as  trade-name  to  prevent  deceptive  use  of  name  by  other  member  of  same 
family;  Brass  &  Iron  Works  Co.  v.  Payne,  19  L.  R.  A.  82,  which  holds  good  will 
of  partnership,  including  firm  name,  transferred  on  dissolution  by  one  partner's 
transfer  of  interest  to  other  partners;  Knoedler  v.  Glaenzer,  20  L.  R.  A.  733, 
which  upholds  right  of  vendor  of  good  will  to  establish  similar  business  in  same 
place  under  own  name. 

Cited  in  note   (1  L.R.A. (N.S.)   713,  718)   on  sale  of  trademark. 
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Restriction  upon  words  used  in  trade  name. 

Cited  in  Avenarius  v.  Kornely,  139  Wis.  266,  121  N.  W.  336,  holding  the  word 
"Carbolineum"  is  not  so  descriptive  of  the  quality  as  to  make  it  obnoxious  to- 
the  rule  forbidding  the  use  of  descriptive  words  as  trademarks  or  trade- 
names;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lyn  Shoe  Co.  100  Me.  470,  4  L.R.A. 
(N.S.)  966,  62  Atl.  499,  holding  the  words  "Auburn-Lynn  Shoes"  made  by  com- 
bining a  geographical  and  personal  name  constituted  a  valid  trademark;  Edison 
Storage  Battery  Co.  v.  Edison  Automobile  Co.  67  N.  J.  Eq.  55,  56  Atl.  861,  re- 
straining the  use  of  the  name  "Edison"  used  by  an  automobile  company  appar- 
ently in  competition  with  the  "Edison  Storage  Battery  Co." 
Injunction  against  deceptive  use  of  name. 

Cited  in  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  367, 
holding  that  "Bissell  Chilled  Plow  Works"  may  enjoin  use  of  name  "Bissell"  by 
"T.  M.  Bissell  Plow  Company;"  Royal  Baking  Powder  Co.  v.  Royal,  58  C.  C.  A. 
508,  122  Fed.  346,  holding  that  Royal  Baking  Powder  Company  may  enjoin  fraud- 
ulent use  of  word  "Royal"  by  manufacturer  of  that  name;  Janney  v.  Pan-Coast 
Ventilator  &  Mfg.  Co.  128  Fed.  124,  enjoining  use  of  word  "New  Pan-Coast"  in 
connection  with  different  article,  as  violating  rights  of  one  using  word  "Pancoast;" 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.  144  N.  Y.  469,  27  L.  R.  A.  44,  footnote 
p.  42,  43  Am.  St.  Rep.  769,  39  N.  E.  490,  denying  right  to  use  name  ''Biggins 
Soap  Co."  where  name  "Chas.  S.  Higgins  Co."  previously  used  by  manufacturers 
of  soap;  Charles  S.  Higgins  Co.  v.  Amalga  Soap  Co.  10  Misc.  272,  30  X.  Y.  Supp. 
1074,  upholding  injunction  against  deceptive  use  of  word  "Higgins"  on  soap  puck- 
age,  though  person  of  thai  name  authorized  its  use;  Pettes  v.  American  Watch- 
man's Clock  Co.  39  App.  Div.  348S  85  N.  Y.  Supp.  900,  holding  that  "American 
Watchman's  Clock  Co.,"  as  partnership,  may  enjoin  corporation's  use  of  same 
name. 

Cited  in  notes    (1  L.R.A. (N.S.)    663;  52  L.  ed.  U.  S.  482,  484)    on  limitation 
of  right  to  use  one's  own  name  as  tradename. 
Abandonment    of    trademark   as    defense    to    infringement. 

Cited  in  note   (45  L.  ed.  U.  S.  70)   on  laches  or  abandonment  of  trademark  as 
defense  to  suit  for  infringement. 
Fiction  of  incorporation  to   evade   law. 

Cited  in  note    (1  L.R.A.  (N.S.)    179)   on  fiction  of  incorporation  to  evade  law. 

17  L.  R.  A.  359,  BARROW  S.  S.  CO.  v.  MEXICAN  C.  R.  CO.  134  N.  Y.  15,  31 

N.  E.  261. 
Coiiclnsiveness    of   findings. 

Cited  in  Tallapoosa  Lumber  Co.  v.  Holbert,  5  App.  Div.  561,  39  N.  Y.  Supp. 
432,  holding  finding  of  fact  supported  by  any  evidence  conclusive  on  appeal  when 
verdict  directed,  without  request  by  either  party  to  go  to  jury;  Dunlevie  v. 
Spangenberg,  66  Misc.  366,  121  N.  Y.  Supp.  299,  holding  court  should  consider 
the  whole  correspondence  and  not  rest  by  reading  a  part  thereof,  in  determining 
whether  a  contract  has  been  established. 
Offer  and  acceptance. 

Cited  in  Hassett  v.  McArdle,  7  Misc.  712,  28  N.  Y.  Supp.  48,  holding  offer  to 
take  on  boat  specified  amount  of  iron  at  specified  price,  mere  proposition,  not 
binding  until  accepted;  Sidney  Glass  Works  v.  Barnes,  86  Hun,  377,  33  N.  Y. 
Supp.  508,  holding  sufficient  acceptance  of  order  for  bottles  to  constitute  con- 
tract not  shown  by  letter  stating  that  order  is  entered  and  that  writer  thinks 
there  will  be  no  difficulty  in  keeping  other  party  supplied,  if  reasonable  oppor- 
tunity given  to  make  ready;  Stern  v.  Ladew,  47  App.  Div.  336,  62  N.  Y.  Supp. 
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267,  holding  oral  agreement  to  pay  1  cent  a  pound  above  market  price  for  hides 
treated  in  certain  way,  mere  option  under  which  neither  party  assumed  liability; 
Mahar  v.  Compton,  18  App.  Div.  541,  79  N.  Y.  S.  R.  1129,  45  N.  Y.  Supp.  1126, 
holding  letter  by  creditor  not  to  send  engines  yet,  and  to  have  the  boys  try  to  find 
rod  for  big  engine,  not  unconditional  acceptance  of  debtor's  offer  to  sell  two 
engines  and  give  check  for  balance;  Hoffman  v.  Maffioli,  104  Wis.  636,  47  L.  R.  A. 
429,  80  N.  VV.  1032,  denying  duty  to  furnish  all  stone  needed  to  pave  certain 
street,  under  agreement  to  furnish  stone  in  such  quantities  as  may  be  desired  on 
such  street;  Booth  v.  Milliken,  127  App.  Div.  525,  111  N.  Y.  Supp.  791,  holding 
no  action  can  be  maintained  upon  a  contract  where  there  has  been  uo  agreement 
to  do  that  which  is  set  up  as  cause  for  the  action;  Wood  v.  Ellsworth,  45  Misc. 
586,  91  N.  Y.  Supp.  24,  holding  where  offeree  introduces  new  terms  the  making 
of  a  contract  is  deferred  to  an  acceptance  of  such  new  terms;  Stern  v.  Laclew, 
47  App.  Div.  331,  62  N.  Y.  Supp.  267,  30  N.  Y.  Civ.  Proc.  Rep.  41,  holding 
neither  party  assumes  liability  where  the  agreement  does  not  require  one  to 
take  any  hides  nor  bind  the  other  party  to  deliver  any. 

Cited  in  footnote  to  Davie  v.  Lumberman's  Min.  Co.  24  L.  R.  A.  357,  which 
holds  indefinite,  contract  to  mine  ore  at  fixed  price  as  long  as  it  can  be  made  to 
"pay." 

Distinguished  in  Heisel  v.  Volkmann,  55  App.  Div.  610,  67  N.  Y.  Supp.  271, 
holding  agreement  to  take  at  least  5,000,000  pieces  of  chewing  gum  made  by  ask- 
ing prices  for  requirements  estimated  at  from  five  to  ten  million  pieces,  with 
expression  of  confidence  that  it  would  not  be  less  than  smaller  amount. 
Considering-  entire  contract. 

'  Cited  in  Gates  v.  Dudgeon,  72  App.  Div.  563,  76  N.  Y.  Supp.  561,  requiring 
consideration  of  entire  correspondence  to  determine  whether  contract  made  out. 

17  L.  R.  A.  364,  STATE  ex  rel.  PHELAN  v.  WALSH,  62  Conn.  260,  25  Atl.  1. 
Mode   of  determining-  majority   vote. 

Cited  in  Eufaula  v.  Gibson,  22  Okla.  536,  98  Pac.  565,  holding  "a  majority  of 
the  votes  cast"  is  to  be  construed  as  a  majority  of  all  the  valid  legal  ballots 
cast. 

Distinguished  in  State  ex  rel.  Hocknell  v.  Roper,  47  Neb.  426,  66  N.  W.  539, 
holding  rejected  or  blank  ballots  not  to  be  counted  in  determining  whether  neces- 
sary three-fifths  majority  has  been  received  for  county  seat. 
Mark  on  ballot. 

Cited  in  Cook  v.  Fisher,  100  Iowa,  36,  69  N.  W.  264,  holding  alteration  or 
addition  by  election  officers  to  name  of  candidate  not  identifying  mark  preventing 
counting  of  ballot;  Coughlin  v.  McElroy,  72  Conn.  106,  77  Am.  St.  Rep.  301,  43 
Atl.  854,  upholding  ballot  on  which  name  of  original  candidate  restored,  after 
erasure;  Cross  v.  Kathley,  119  Tenn.  580,  105  S.  W.  854,  holding  the  use  of 
the  word  "for"  before  the  name  office  constituted  a  mark,  rendering  the  ballots 
void. 

Cited  in  footnotes  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes 
distinguishing  mark  on  ballot;  State  ex  rel.  Law  v.  Saxon,  18  L.  R.  A.  721, 
which  holds  ballots  marked  with  name  of  ticket  not  illegal;  Lindstrom  v.  Manistee 
County,  19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vi- 
gnette; State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of 
ballots  with  device  upon  them  in  municipal  election;  Fletcher  v.  Wall,  40  L.  R.  A. 
617,  which  holds  use  of  paster  ballots  unlawful;  Re  Contested  Election,  27  L.  R. 
A.  234,  which  denies  right  to  paste  slip  ticket  over  printed  matter  on  ballot. 

Cited  in  notes  (47  L.  R.  A.  808,  812,  824)  on  marking  official  ballot;  (49 
Am.  St.  Rep.  245,  246,  247)  on  distinguishing  marks  invalidating  ballot. 
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Presumption  as  to   jxooil    faith. 

Cited  in  Coffman  v.  Christenson,  102  Minn.  465,  113  X.  W.  1064,  holding  the 
presumption  of  innocence   and  good  faith  is  one   of  the   strongest,   and  alwaysr 
prevails  over  one  giving  rise  to  an  inference  of  guilt  or  bad  faith. 
Mandatory  provisions  as  to  ballot. 

Cited  in  Ellis  ex  rel.  Reynolds  v.  May,  99  Mich.  545,  25  L.  R.  A.  328,  58  N. 
W.  483,  holding  provisions  requiring  voter  to  he  sworn  as  to  inability  to  read  and 
write   before   allowing   another   to   mark   his   ballot,   mandatory. 
Wrong  title  as  affecting  ballot. 

Cited  in  Merrill  v.  Reed,  75  Conn.   16,  52  Atl.  409,  holding  ballot  not  in- 
validated by  use  of  title  "auditor  of  Town  Accounts"  instead  of  "Auditor." 
Office    of   quo   warranto. 

Cited  in  State  ex  rel.  Oakey  v.  Fowler,  66  Conn.  300,  32  Atl.  162,  hold- 
ing quo  warranto  proper  remedy  to  oust  illegal  incumbent  from,  not  to  induct 
legal  one  into,  office. 

17  L.  R.  A.  375,  NELSON  v.  HUBBARD,  96  Ala.  238,  11  So.  428. 
Effect   of   dissolution   of   corporation. 

Cited  in  Fitts  v.  National  Life  Asso.  130  Ala.  415,  30  So.  374,  denying  right 
to  make  dissolved  corporation  a  party  defendant;  Black  v.  Sullivan  Timber  Co. 
147  Ala.  333,  40  So.  667,  holding  where  there  is  a  voluntary  dissolution  of  a 
corporation  upon  application  of  a  majority  of  stock  holders,  a  stockholder  par- 
ticipating cannot  apply  for  a  receiver;  Jacobs  v.  E.  Bement's  Sons,  161  Mich. 
422,  126  N.  W.  1043  (dissenting  opinion),  on  right  of  creditor  to  maintain  action 
against  a  corporation  after  proceedings  to  dissolve. 

Cited  in  footnotes  to  Marion  Phosphate  Co.  v.  Perry,  33  L.  R.  A.  252,  which 
holds  judgment  against  corporation  after  dissolution  invalid;  Combes  v.  Mil- 
waukee &  M.  R.  Co.  27  L.  R.  A.  369,  which  denies  right  to  sue  corporation  de- 
vested  of  property  and  franchises  by  judicial  sale. 

Cited  in  notes  (69  L.R.A.  140)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution;  (32" 
L.R.A.  (X.S.)  447)  on  abatement  of  action  by  or  against  corporation  by  dis- 
solution or  expiration  of  charter;  (134  Am.  St.  Rep.  313,  314)  on  acts  and 
proceedings  of  dissolved  corporations. 
Payment  for  stock  in  property. 

Cited  in  Grant  v.  East  &  West  R.  Co.  4  C.  C.  A.  518,  13  U.  S.  App.  1,  54  Fed. 
576,  holding  trust  ended  on  payment  of  stock  subscription  in  good  faith  in  prop- 
erty other  than  money,  at  fair  valuation. 
Necessity  of  notice  of  stockholders'  meetings. 

Approved  in  Riesterer  v.  Horton  Land  &  Lumber  Co.  160  Mo.  152,  61  S.  W. 
238,  upholding  power  of  stockholders  to  waive  requirement  of  sixty  days'  notice 
of  meeting  of  stockholders  to  vote  on  issue  of  bonds;  Anderson  v.  Bullock  County 
Bank,  122  Ala.  284,  25  So.  523,  denying  right  of  creditor  to  attack  corporate 
mortgage  for  failure  to  give  notice  to  stockholders  of  meeting  at  which  majority- 
consented  to  mortgage;  Benbow  v.  Cook,  115  N.  C.  331,  44  Am.  St.  Rep.  454,  20 
S.  E.  453,  holding  that  proceedings  at  corporate  meeting  not  called  in  prescribed 
manner  valid  if  ratified  by  all  absent  stockholders;  Bridgeport  Electric  &  Ice 
Co.  v.  Meader,  18  C.  C.  A.  456,  30  U.  S.  App.  580,  72  Fed.  120,  upholding  con- 
tract by  promoters  of  corporation  subsequently  ratified  by  it  in  absence  of  com- 
plaint by  stockholders,  though  no  notice  of  meeting  given  them. 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.   184,  which  requires 
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previous   notice  to   authorize  change  at   regular  annual   meeting  of  by-laws  in- 
creasing number   of   directors. 
Right  of  corporation  to  pledge  its  bonds  or  other  property. 

Approved  in  Illinois  Trust  &  Sav.  Bank  v.  Pacific  R.  Co.  117  Cal.  344,  49  Pac. 
197,  upholding  right  of  corporation  to  pledge  its  bonds  as  collateral  security; 
Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrig.  Co.  79  Fed.  846,  upholding 
pledge  by  corporation  of  its  bonds  as  collateral  for  debt  less  in  amount  than  their 
par  value;  Alabama  Iron  &  Steel  Co.  v.  McKeever,  112  Ala.  145,  20  So.  84,  and 
Barrett  v.  Pollak  Co.  108  Ala.  396,  54  Am.  St.  Rep.  172,  18  So.  615,  denying  right 
of  creditor  to  invoke  statutory  prohibition  against  corporation  pledging  prop- 
erty except  in  prescribed  manner;  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grand 
Stable  Co.  119  Ala.  181,  24  So.  886,  same  case  on  subsequent  appeal  in  128 
Ala.  630,  29  So.  654,  holding  borrowing  of  money  by  corporation  unauthorized 
unless  done  by  consent  of  majority  in  value  of  stockholders,  in  manner  required 
by  statute,  or  subsequently  ratified  by  them;  Gilchrist  Transp.  Co.  v.  Phoenix 
Ins.  Co.  95  C.  C.  A.  475,  170  Fed.  284,  holding  a  corporation  may  lawfully  issue 
to  a  creditor  its  bonds  secured  by  mortgage  in  pledge  for  the  payment  of  an- 
other of  its  obligations;  Western  Supply  &  Mfg.  Co.  v.  United  States  &  M. 
Trust  Co.  41  Tex.  Civ.  App.  482,  92  S.  W.  986,  holding  a  railroad  company  has 
authority  to  pledge  its  bonds  as  collateral  security  for  money,  or  property 
actually  received;  American  Ice  &  Industries  Co.  v.  Crane,  142  Ala.  625,  39 
So.  233,  denying  authority  of  a  corporation  to  issue  bonds  for  distribution 
among  stockholders  as  a  bonus. 

Cited  in  note  (111  Am.  St.  Rep.  327)  on  implied  power  of  corporations  to 
borrow  money  and  give  evidence  of  indebtedness  and  security  therefor. 

Distinguished  in  Re  Goldville  Mfg.  Co.  122  Fed.  575,  Affirming  118  Fed.  896, 
sustaining   right   of   corporation    to   pledge   its   bonds    for   money   borrowed   for 
legitimate   purpose. 
Liability  of  a  stock  holder  purchasing  below  par. 

Cited  in  Speer  v.  Bordeleau,  20  Colo.  App.  422,  79  Pac.  332,  holding  no  lia- 
bility attaches  to  stockholders  purchasing  additional   stock,  sold  below  par  by 
corporation  to  recuperate  itself. 
Statutory  reau'sites   of  corporate  action. 

Cited  in  McKee  v.  Title  Ins.  &  T.  Co.  159  Cal.  223,  113  Pac.  140,  holding  that 
bonds  issued  by  corporation  are  not  void  as  to  creditors  because  stockholder's 
meeting  authorizing  issue  was  not  held  in  accordance  with  law;  Re  V.  &  M. 
Lumber  Co.  182  Fed.  237,  holding  that  corporation  trustees  in  bankruptcy  can- 
not take  advantage  of  failure  of  corporation  to  have  mortgage  of  assets  auth- 
orized at  meeting  of  stockholders  as  required  by  statute;  Louisville  &  N.  R.  Co. 
v.  State,  154  Ala.  224,  45  So.  296,  holding  the  formalities  prescribed  for  a  valid 
execution  of  a  conveyance  by  a  corporation  are  for  the  benefit  of  the  stockholders, 
and  if  they  acquiesce  the  state  cannot  complain;  West  Point  Min.  &  Mfg.  Co. 
v.  Allen,  143  Ala.  549,  111  Am.  St.  Rep.  60,  39  So.  351,  5  Ann.  Gas.  532,  hold- 
ing others  cannot  complain  of  failure  of  corporation  to  comply  with  formali- 
ties in  execution  of  trust  deed,  if  shareholders  acquiesce. 

17  L.  R.  A.  382,  STATE  ex  rel.  BAXTER  v.  ELLIS,  111  N.  C.  124,  15  S.  E.  938. 
Marking  official  ballot. 

Cited  in  Van  Winkle  v.  Crabtree,  34  Or.  480,  55  Pac.  831,  holding  ballot  with 
"O.  K."  written  on  blank  space  beneath  set  of  candidates  void;  Cross  v.  Keath- 
ley,  119  Tenn.  579,  105  S.  W.  854,  holding  the  word  "for"  before  and  "vote  for 
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two"   after  the  name  of  certain   officers   were   distinguishing  marks   rendering 
votes  void  under  uniform  law. 

Cited  in  footnotes  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  con- 
stitutes a  distinguishing  mark  on  ballot;  Lindstrom  v.  Manistee  County,  19 
L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette;  State 
ex  rel.  Law  v.  Saxon,  18  L.  R.  A.  721,  which  holds  ballots  marked  with  name  of 
ticket  not  illegal. 

Cited   in   notes    (47   L.   R.   A.    823)    on   marking   official   ballot;     (32   L.R.A. 
(N.  S.)    732)    on  effect  of  officers  supplying  means  of  identifying  ballots;    (49 
Am.  St.  Rep.  248)  on  distinguishing  marks  invalidating  ballot. 
Mandatory  provisions  as  to  ballot. 

Cited  in  Ellis  ex  rel.  Reynolds  v.  May,  99  Mich.  545,  25  L.  R.  A.  328,  58  N. 
W.  483,  holding  requirement  that  voter  be  sworn  as  to  inability  to  read  and 
write  before  allowing  another  to  mark  his  ballot,  mandatory;  State  ex  rel. 
Wright  v.  Spires,  152  N.  C.  6,  67  S.  E.  41,  holding  where  size  of  ballot  was 
fixed  as  one  inch  by  three  inches  the  election  is  not  avoided  by  use  of  ballots 
one  and  one-half  inches  by  three  inches. 
Effect  of  term  "O.  K." 

Cited  in  Morganton  Mfg.  Co.  v.  Ohio  River  &  C.  R.  Co.  121  N.  C.  517,  61  Am. 
St.  Rep.  679,  28  S.  E.  474,  stating  that  parties  agree  that  "O.  K."  on  bill  of 
lading  means  "in  good  condition." 

17  L.  R.  A.  383,  STATE  ex  rel.  CUSTER  COUNTY  AGRI.   SOC.  &  L.  S.  EX- 
CHANGE v.  ROBINSON,  35  Neb.  401,  53  N.  W.  213. 
Special  legislation. 

Approved  in  Hunzinger  v.  State,  39  Neb.  656,  58  N.  W.  194,  upholding  law, 
general  in  terms,  though  applicable  at  time  to  only  one  county;  State  ex  rel. 
Wheeler  v.  Stuht,  52  Neb.  223,  71  N.  W.  941,  upholding  act  classifying  cities 
and  conferring  corporate  powers  on  them,  although  applicable  to  only  one  class; 
Insurance  Co.  of  N.  A.  v.  Bachler,  44  Neb.  565,  62  N.  W.  911,  upholding  statute 
authorizing  taxation  of  attorney's  fee  against  insurance  company;  Wenham  v 
State,  65  Neb.  400,  58  L.  R.  A.  827,  91  N.  W.  421,  holding  act  limiting  hours  of 
employment  of  women  in  specified  establishments  not  class  legislation;  Living- 
ston Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  205,  68  N.  W.  375,  upholding 
act  exempting  loan  associations  from  some  features  of  the  general  interest 
law. 

Cited  in  State  ex  rel.  Dawson  County  v.  Farmers  &  M.  Irrig.  Co.  59  Neb. 
3,  80  N.  W.  52,  holding  void,  act  exempting  irrigation  companies  from  general 
law  requiring  railroad  and  canal  companies,  etc.,  to  erect  bridges  and  crossings 
over  highways;  State  v.  Missouri  P.  R.  Co.  81  Neb.  25,  115  N.  W.  614,  holding 
a  law  not  restricted  by  its  terms  to  a  particular  locality  and  which  operates 
equally  upon  all  in  a  group  is  not  objectionable  as  special. 
Public  purposes  authorizing  tax  or  appropriation. 

Cited  in  State  ex  rel.  Douglas  County  v.  Cornell,  53  Neb.  562,  39  L.  R.  A. 
516,  68  Am.  St.  Rep.  629,  74  N.  W.  59,  holding  appropriation  for  erecting  and 
maintaining  suitable  building  and  county  exhibit  at  exposition,  for  a  public 
purpose;  State  ex  rel.  Butler  County  Agri.  Soc.  v.  Coufal,  1  Neb.  (Unof.)  130, 
95  N.  W.  362,  holding  that  mandamus  will  lie  to  compel  supervisors  to  issue 
-warrant  for  benefit  of  agricultural  society;  Berman  v.  Minnesota  State  Agri. 
Soc.  93  Minn.  129,  100  N.  W.  732,  holding  a  state  agricultural  society  is  recog- 
nized as  an  arm  of  the  state,  organized  for  the  promoting  of  the  public  interest. 
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Cited  in  note  (57  L.  R.  A.  96)  on  taxation  of  corporate  franchises  in  United 
States. 

17  L.  R.  A.  385,  PEEL  SPLINT  COAL  CO.  v.  STATE,  36  W.  Va.  802,  15  S.  E. 

1000. 
Restriction  on  right  of  contract. 

Approved  in  State  v.  Wilson,  7  Kan.  App.  445,  53  Pac.  371,  sustaining  act  pro- 
hibiting screening  of  coal  mined  before  weighing;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  446,  56  L.  R.  A.  321,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  uphold- 
ing act  requiring  employers  to  jedeem,  if  demanded,  scrip,  etc.,  given  in  payment 
of  wages;  Opinion  of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  E.  713, 
upholding  statute  requiring  manufacturers,  whether  individuals  or  corporations, 
to  pay  wages  of  employees  weekly;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark, 
426,  23  L.  R.  A.  271,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  statute  re- 
quiring corporation  on  discharging  employee  to  pay  wages  then  earned,  though 
not  yet  due,  without  discount  for  prepayment;  State  v.  Loomis,  115  Mo.  334,  21 
L.  R.  A.  810,  22  S.  W.  350  (dissenting  opinion),  majority  holding  void,  act 
prohibiting  mining  and  manufacturing  companies  paying  employees  in  other 
than  lawful  money;  State  v.  Haun,  61  Kan.  178,  47  L.  R.  A.  380,  59  Pac.  340, 
Reversing  7  Kan.  App.  514,  54  Pac.  130  (dissenting  opinion),  majority  hold- 
ing void,  act  prohibiting  payment  of  wages  of  employees  of  corporations  em- 
ploying more  than  ten  persons,  in  other  than  lawful  money  or  negotiable  paper. 

Cited  in  State  v.  Mullins,  87  S.  C.  512,  70  S.  E.  9,  holding  that  statute  re- 
lating to  reduction  from  weight  of  cotton  for  bagging  and  ties  does  not  deprive 
purchaser  of  cotton  of  equal  protection  of  law,  nor  of  property  without  due 
process  of  law;  Barfield  v.  Stevens  Mercantile  Co.  85  S.  C.  189,  67  S.  E.  158, 
to  the  point  that  statute  appointing  cotton  weigher  requiring  sellers  and  buy- 
ers of  cotton  to  have  it  weighed  by  him  is  within  police  power;  McLean  v. 
Arkansas,  211  U.  S.  549,  53  L.  ed.  320,  29  Sup.  Ct.  Rep.  206,  upholding  statute 
requiring  payment  of  miner's  wages  based  on  measurement  of  coal  before 
screening;  Shortall  v.  Puget  Sound  Bridge  &  Dredging  Co.  45  Wash.  295,  122 
Am.  St.  Rep.  899,  88  Pac.  212,  upholding  act  requiring  the  payment  of  wages 
of  labor  in  lawful  money  of  the  United  States;  Com.  v.  Strauss,  191  Mass.  554, 
11  L.R.A.(N.S.)  972,  78  N.  E.  136,  6  Ann.  Gas.  842,  upholding  act  providing  a 
penalty  for  making  the  sale  of  goods  conditional  upon  selling  goods  of  no 
other  person;  Seelyville  Coal  &  Min.  Co.  v.  McGlosson,  166  Ind.  568,  117  Am, 
St.  Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas.  234,  upholding  act  providing  for  bi- 
weekly payment  of  wages  in  money  upon  demand  by  laborer;  McLean  v.  State, 
81  Ark.  308,  326  Am.  St.  Rep.  1037,  98  S.  W.  729,  11  Ann.  Cas.  72,  holding 
it  within  police  power  of  state  to  adopt  a  uniform  system  of  weights  and 
measures,  and  to  require  all  persons  to  conform  thereto  in  business  trans- 
actions; Mutual  Loan  Co.  v.  Martell,  200  Mass.  487,  —  L.R.A.  (N.S.)  — ,  128 
Am.  St.  Rep.  446,  86  N.  E.  916,  on  constitutionality  of  laws  securing  to  em- 
ployees payment  of  wages  in  money;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131 
Iowa,  367,  33  L.R.A. (N.S.)  719,  108  N.  W.  902,  holding  the  corporate  person 
has  no  rights  except  those  given  by  the  law  making  power,  and  the  creation 
necessarily  implies  the  power  of  regulation;  State  v.  St.  Mary's  Franco-Ameri- 
can Petroleum  Co.  58  W.  Va.  116,  1  L.R.A. (N.S.)  564,  112  Am.  St.  Rep.  951,  51 
S.  E.  865,  6  Ann.  Cas.  38  (dissenting  opinion),  on  meaning  of  the  word  liberty 
in  constitution. 

Applied  in  Waters  v.  Wolf,  162  Pa.  168,  42  Am.  St.  Rep.  815,  29  Atl.  646, 
upholding  as  against  subcontractor  agreement  by  contractor  that  no  mechanics* 
liens  shall  be  filed. 
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Cited  in  footnotes  to  Ramsey  v.  People,  17  L.  R.  A.  853,  which  holds  statute 
as  to  computing  wages  of  coal  miners  unconstitutional;  Braceville  Coal  Co.  v. 
People,  22  L.  R.  A.  340,  which  holds  unconstitutional,  statute  requiring  weekly 
payment  of  wages  by  specified  corporations. 

Cited  in  notes  (19  L  R.  A.  143)  on  statutory  limitation  of  hours  of  labor; 
(28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring  wages  to  be  paid 
in  lawful  money;  (21  L.  R.  A.  789)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business;  (122  Am.  St.  Rep.  910)  on  constitutionality  of 
statutes  regulating  time  and  method  of  payment,  of  wages;  (37  Am.  St.  Rep. 
213)  on  statute  regulating  relations  of  master  and  servant;  (62  Am.  St.  Rep.  178, 
180)  on  protection  of  corporations  from  special  and  hostile  legislation. 

Distinguished  and  Criticized  in  Re  Morgan,  26  Colo.  432,  47  L.  R.  A.  60,  77 
Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  act  prohibiting  working  more 
than  eight  hours  a  day  in  mines  or  smelters. 

Disapproved  in  Re  Preston,  63  Ohio  St.  439,  52  L.  R.  A.  525,  81  Am.  St.  Rep. 
642,  59  N.  E.  101,  holding  void,  act  requiring  weighing  of  coal  mined,  before 
screening;  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  18,  47  L.  R.  A.  344,  78  Am.  St. 
Rep.  17,  59  Pac.  304,  holding  void,  act  requiring  monthly  paj'inent  of  wages  to 
employees  of  corporations,  and  giving  preferential  lien  on  corporate  property  and 
allowing  attorneys'  fees  in  cases  of  violation;  Jordon  v.  State,  51  Tex.  Crim. 
Rep.  538,  11  L.R.A.  (N.S.)  608,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  un- 
constitutional a  statute  making  it  unlawful  for  payment  of  laborers  in 
merchandise,  as  interfering  with  the  right  of  contract. 
Upholding:  constitutionality  of  act. 

Cited  in  Codlin  v.  Kohlhousen,  9  N.  M.  582,  58  Pac.  499,  requiring  adoption 
of  such  construction  of  statute  as  will  best  carry  into  effect,  and  sustain,  the 
law;  Owen  v.  Sioux  City,  91  Iowa,  197,  59  N.  W.  3,  requiring  absence  of  facts 
essential  to  validity  of  act  to  be  conclusively  shown  by  one  attacking  act. 

17  L.  R.  A.  403,  RIFE  v.  LYBARGER,  49  Ohio  St.  422,  31  N.  E.  768. 
Marketable   title. 

Cited  in  New  York  L.  Ins.  Co.  v.  Lord,  40  C.  C.  A.  591,  100  Fed.  23,  holding 
that  uncanceled  mortgage  executed  more  than  fifty  years  before,  to  trust  com- 
pany which  failed  more  than  forty  years  before,  does  not  make  title  unmarket- 
able; Egle  v.  Morrison,  6  Ohio  C.  C.  N.  S.  615,  27  Ohio  C.  C.  503,  holding  that 
ordinary  building  restrictions  do  not  render  title  unmarketable  under  agreement 
to  give  warranty  deed. 

Cited  in  note   (132  Am.  St.  Rep.  993)   on  what  is  a  marketable  title. 
Ejection  by  mortgagee. 

Cited  in  Kerr  v.  Lydecker,  51  Ohio  St.  250,  37  N.  E.  267,  stating   (a rguendo) 
that   mortgagee   is   entitled  to   recover   possession   by   ejectment   after   condition 
broken. 
Outlawed    mortgage   as    cloud    on   title. 

Cited  in  Baird  v.  Ramsey,  2  Ohio  C.  C.  N.  S.  494,  25  Ohio  C.  C.  533,  holding 
that  owner  is  entitled  to  decree  quieting  title  against  mortgage  securing  note 
maturing  more  than  twenty-one  years  before  action,  on  which  partial  payment 
was  made  more  than  sixteen  years  before  action. 

17  L.  R.  A.  407,  WORTHINGTON  v.  MENCER,  96  Ala.  310,  11  So.  72. 
Effect   of  insanity. 

Cited  in  Koch  v.  Fox,  71  App.  Div.  299,  75  N.  Y.  Supp.  913,  assuming,  without 
deciding,  question  as  to  liability  of  one  causing  injury,  for  death  of  injured  per- 
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son  from  pneumonia,  caused  by  his  jumping  into  river  while  insane;  Seattle 
Electric  Co.  v.  Hovden,  111  C.  C.  A.  191,  190  Fed.  9,  holding  that  in  determin- 
ing question  of  contributory  negligence  of  injured  person  want  of  mental 
capacity  may  be  shown  and  considered. 

Cited  in  notes   ( 36  L.  R.  A.  727 )    on  presumption  and  burden  of  proof  as  to 
sanity;    (69  L.R.A.  537)    on  care  due  to  sick,  infirm,  or  helpless  persons,  with 
whom  no  contract  relation  is  sustained. 
On   capacity  as   witness. 

Cited  in  Bowdle  v.  Detroit  Street  R.  Co.  103  Mich.  277,  50  Am.  St.  Rep.  366, 
61  N.  W.  529,  sustaining  instruction  to  consider  testimony  of  witness  introduced 
without  objection,  if  jury  found  her  sane,  and  otherwise  not  consider  it  at 
all,  where  evidence  of  insanity  afterwards  introduced;  Blount  v.  Blount,  158 
Ala.  250,  21  L.R.A. (N.S.)  766,  48  So.  581,  17  Ann.  Cas.  392  (dissenting  opinion), 
on  determination  of  competency  of  witness  to  testify  when  point  is  raised. 

Cited  in  notes  (37  L.  R.  A.  424)  on  effect  of  insanity  on  capacity  of  witness; 
.(28  Am.  St.  Rep.  942)  on  admissibility  of  evidence  of  insane  witness. 

17   L.   R.  A.   409,  MOTT  v.  OPPENHEIMER,   135   N.  Y.   312,  48   N.   Y.   S.   R. 

75,  31   N.  E.   1097. 
Covenants  running;  with   the  land. 

Cited  in  Holt  v.  Fleischman,  75  App.  Div.  601,  78  N.  Y.  Supp.  647,  holding 
that  covenant  by  grantor  for  herself,  her  heirs  and  assigns,  as  to  building  line 
on  other  lots  owned  by  her,  runs  with  the  land;  Parsons  v.  Baltimore  Bldg. 
&  L.  Asso.  44  W.  Va.  341,  67  Am.  St.  Rep.  769,  29  S.  E.  999,  holding  that  cov- 
enant expressly  stated  to  run  with  the  land,  to  pay  adjoining  owner  half  the 
expense  of  constructing  a  party  wall  on  using  same,  creates  a  lien  on  the  land 
in  hands  of  subsequent  grantee;  Adams  v.  Noble,  120  Mich.  548,  79  N.  W.  810, 
holding  agreement  permitting  one  party,  his  heirs  or  assigns,  to  connect  with 
and  use  a  party  wall  built  by  the  adjoining  owner  on  paying  his  heirs  or 
assigns  half  the  cost,  entitles  successor  of  latter  to  payment  as  against  as- 
signs of  former;  Re  Coatsworth,  37  App.  Div.  305,  55  N.  Y.  Supp.  753,  holding 
that  covenant  by  lessor  to  renew  lease,  unless  notice  of  intent  to  resume  pos- 
session and  pay  for  buildings  erected  by  lessee  is  given,  runs  with  the  land;  Kahn 
v.  Mount,  46  App.  Div.  87,  61  N.  Y.  Supp.  358,  holding  personal  covenant  cre- 
ated by  party-wall  agreement  remains  in  force  only  so  long  as  the  parties  or 
their  legal  representatives  should  hold  title;  Driscoll  v.  Carroll,  127  App.  Div. 
•265,  111  N.  Y.  Supp.  246,  holding  a  party  wall  agreement  ran  with  the  land; 
Crawford  v.  Krollpfeiffer,  122  App.  Div.  851,  107  N.  Y.  Supp.  891,  on  when  party 
•wall  agreement  runs  with  the  land;  Silberberg  v.  Trachtenberg,  58  Misc.  537, 
109  N.  Y.  Supp.  814,  holding  a  covenant  for  repairs  runs  with  the  land;  Maupai 
v.  Jackson,  64  Misc.  412,  118  N.  Y.  Supp.  513,  holding  an  agreement,  perpetual 
in  its  nature  relating  to  the  future  repair  and  rebuilding  of  the  party  wall, 
created  a  privity  of  contract,  and  runs  with  the  land;  King  v.  St.  Louis  Union 
Trust  Co.  226  Mo.  370,  126  S.  W.  415,  holding  a  grantee  bound  by  covenants  and 
restrictions  in  a  prior  recorded  deed  where  deed  of  his  immediate  grantor  con- 
veyed subject  to  all  restrictions  recorded  against  property;  Hoffman  v.  Dickson, 
47  Wash.  436,  125  Am.  St.  Rep.  907,  92  Pac.  272,  15  Ann.  Cas.  173,  holding  party 
•wall  agreements  expressly  made  binding  upon  heirs  and  assigns  of  parties  create 
benefits  and  burdens  that  run  with  the  land;  Jebeles  &  C.  Confectionery  Co.  v. 
Brown,  147  Ala.  595,  41  So.  626,  11  Ann.  Cas.  525,  holding  when  a  party  wall 
is  built  by  one  of  the  adjoining  proprietors  under  a  distinct  agreement  that 
the  "covenant  shall  run  with  the  land  and  be  binding  on  present  and  future 
owners,"  it  runs  with  the  land;  Scottish- American  Mortg.  Co.  v.  Russell,  20  S. 
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D.  45,  104  N.  W.  607,  holding  a  purchaser  of  owners  who  have  entered  into  a 
party  wall  agreement,  without  notice  of  such  agreement,  is  not  bound  to  pay 
any  portion  of  expense  of  wall  in  order  to  use  portion  of  wall  on  land  purchased : 
Morris  v.  Burr,  59  Misc.  261,  112  N.  Y.  Supp.  243,  holding  the  question  whether 
a  covenant,  that  by  its  nature  can  run  with  the  land,  does  so  run  is  dependent 
upon  the  intention  of  the  parties. 

Cited  in  footnotes  to  Doty  v.  Chattanooga  U.  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad;  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29  L.  R.  A. 
423,  which  holds  intention  of  parties  controlling  in  determining  whether  covenant 
runs  with  land;  Lincoln  v.  Burrage,  52  L.  R.  A.  110,  which  holds  grantee's  prom- 
ise to  pay  part  of  cost  of  party  wall  when  used  does  not  run  with  land; 
Clemens  v.  Speed,  19  L.  R.  A.  240,  which  denies  to  party-wall  owners  reciprocal 
easement  from  support  of  buildings. 

Cited  in  notes  (66  L.R.A.  696,  698,  701)  on  enforcement  of  obligation  to  con- 
tribute to  cost  of  party  walls,  by  or  against  grantees  or  successors  in  title;  (82 
Am.  St.  Rep.  680)  on  what  covenants  run  with  the  land;  (89  Am.  St.  Rep.  941,. 
942,  944)  on  whether  covenant  as  to  party  wall  runs  with  land. 

Distinguished  in  Duer  v.  Fox,  29  Misc.  82,  60  N.  Y.  Supp.  580,  and  Sebald  v, 
Mulholland,  155  N.  Y.  462,  50  N.  E.  260,  Affirming  11  Misc.  715,  31  N.  Y.  Supp. 
863,  Which  Affirms  6  Misc.  352,  26  N.  Y.  Supp.  913,  holding  agreement  to  pay 
adjoining  owner  share  of  expense  of  erecting  party  wall  on  using  same  not 
covenant  running  with  the  land;  Crawford  v.  Krollpfeiffer,  195  N.  Y.  188,  133 
Am.  St.  Rep.  783,  88  N.  E.  29,  holding  a  personal  contract  between  an  adjoining 
landowner  and  one  building  a  party  wall,  that  he  and  his  assigns  will  pay  value 
of  the  wall  when  use  is  made  of  it  is  a  covenant  which  does  not  run  with  the 
land. 
Construction  according  to  Intention. 

Cited  in  Roach  v.  Ripley,  34  U.  S.  362,  holding  the  question  of  existence  of  an 
easement  is  determined  by  a  consideration  of  the  expressed  intention  of  the 
parties. 

Cited  in  note    (136  Am.  St.  Rep.  690)   on  construction  of  covenant  according 
to  intention  of  parties. 
Extent  of  eanitable  relief. 

Cited  in  Russell  Hardware  &  Implement  Mfg.  Co.  v.  Utica  Drop  Forge  &  Tool 
Co.  195  N.  Y.  60,  87  N.  E.  788;  Consolidated  Fruit  Jar  Co.  v.  Wisner,  110  App. 
Div.  103,  97  N.  Y.  Supp.  52, — holding  in  equity  actions,  the  court  having  assumed 
jurisdictions  will  grant  the  appropriate  relief  to  the  one  entitled  thereto  in 
order  that  complete  justice  may  be  done. 

17  L.  R.  A.  412,  MINER  v.  BELLE  ISLE  ICE  CO.  93  Mich.  97,  53  N.  W.  218. 
Officer  or  stockholder  voting  for  individual  benefit. 

Approved  in  Adams  v.  Burke,  102  111.  App.  157,  and  McNulta  v.  Corn  Belt 
Bank,  164  111.  448,  56  Am.  St.  Rep.  203,  45  N.  E.  954,  denying  right  of  director* 
to  vote  bonus  as  compensation  in  addition  to  salary  to  president,  who  takes 
part  in  proceedings,  or  whose  vote  is  necessary  to  its  adoption;  Edwards  v.  Car- 
son Water  Co.  21  Nev.  485,  34  Pac.  381,  holding  corporation  not  bound  by  presi- 
dent's act  in  executing  corporate  note  to  secure  his  individual  indebtedness  for 
money  intrusted  to  him  by  corporation  to  pay  its  debts;  McNulta  v.  Corn  Belt 
Bank,  164  111.  450,  56  Am.  St.  Rep.  203,  45  N.  E.  954,  holding  agreement  by 
directors  to  pay  bonus  to  president  for  doing  unlawful  act  void;  Swift  v.  Dyer- 
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Veatch  Co.  28  Ind.  App.  6,  62  N.  E.  70,  holding  mortgage  by  three  directors  of 
insolvent  corporation  to  secure  debts  for  which  they  are  sureties  void. 

Cited  in  Baars  v.  Laketon  Twp.  163  Mich.  666,  129  N.  W.  7,  Ann.  Cas.  1912  A, 
866,  holding  that  highway  commissioner  cannot  recover  for  services  rendered  in 
overseeing  work  of  his  own  man  and  team  upon  highway,  contract  with  himself 
being  unlawful;  Culver  Lumber  &  Mfg.  Co.  v.  Culver,  81  Ark.  112,  118  Am.  St.  Rep. 
17,  99  S.  W.  391, — holding  one  owning  a  majority  of  the  shares  of  the  stock,  is  en- 
titled to  control  the  business  of  the  corporation;  Von  Arnim  v.  American  Tube 
Works,  188  Mass.  519,  74  N.  E.  680,  holding  where  action  is  founded  upon  the  right 
of  the  corporation  itself  to  recover  for  misappropriation,  reimbursement  generally 
would  be  to  the  corporation,  which  is  always  a  necessary  party;  Green  v.  Felton, 
42  Ind.  App.  681,  84  N.  E.  166,  holding  the  directors  cannot  fix  their  own  salaries, 
unless  expressly  authorized  by  the  charter  or  by  the  stockholders  so  to  do; 
McConnell  v.  Combination  Min.  &  Mill.  Co.  30  Mont.  250,  104  Am.  St.  Rep.  703, 
76  Pac.  194,  holding  action  of  directors  in  voting  themselves  compensation  is 
prima  facie  void  at  election  of  the  corporation  or  of  a  stockholder;  Steele  v. 
Gold  Fissure  Gold  Min.  Co.  42  Colo.  532,  126  Am.  St.  Rep.  177,  95  Pac.  349, 
holding  it  essential  that  the  majority  of  the  quorum  of  a  board  of  directors 
be  disinterested  with  respect  to  the  matter  voted  upon  to  bind  the  corporation; 
Monmouth  Invest.  Co.  v.  Means,  80  C.  C.  A.  527,  151  Fed.  165,  holding  a  corpo- 
ration, organized  as  a  holding  company  for  partnership  one  member  of  which 
is  deceased  and  the  surviving  partner  controls  such  corporation,  does  not  repre- 
sent interests  of  deceased  partner. 

Cited  in  footnote  to  Crichton  v.  Webb  Press  Co.  67  L.R.A.  76,  which  denies 
right  of  directors  to  fix  their  own  salaries  or  vote  allowances  to  themselves 
over  protest  of  other  directors. 

Distinguished  in  Lucas  v.  Friant,  111  Mich.  434,  69  N.  W.' 735,  holding  stock- 
holder voting  as  director  for  resolution  to  mortgage  corporate  property  estopped 
to  object  to  regularity  of  adoption  because  other  director  indorser  of  paper 
secured;  O.  W.  Shipman  Co.  v.  Detroit,  L.  S.  &  M.  C.  R.  Co.  140  Mich.  592, 
104  N.  W.  24,  holding  president  of  a  company  of  which  he  is  principal  stock- 
holder is  not  bound  to  apportion  proceeds  of  sale  of  property  pro  rato  where 
assets  are  applied  as  agreed  in  plan  submitted  to  stock  holders. 
Validity  of  action  1»j  a  majority  of  a  board  of  directors. 

Cited  in  Francis  v.  Brigham-Hopkins  Co.  108  Md.  247,  70  Atl.  95,  holding 
action  of  board  is  not  invalid  by  reason  of  one  less  than  a  quorum  being  present. 

Distinguished  in  Gumaer  v.  Cripple  Creek  Tunnel,  Transp.  &  Min.  Co.  40 
Colo.  10,  122  Am.  St.  Rep.  1024,  90  Pac.  81,  13  Ann.  Cas.  781,  holding  where  by- 
laws require  four  or  five  members  of  board  to  constitute  a  quorum,  a  majority 
of  such  quorum  may  act;  Cowell  v.  McMillin,  100  C.  C.  A.  443,  177  Fed.  43, 
.holding  that  fact  that  president  of  corporation  as  holder  of  majority  of  stock 
controlled  election  of  directors  and  that  some  of  directors  owned  but  single 
share  does  not  impeach  authority  of  their  acts. 
Action  by  minority  stockholders. 

Approved  in  Hiscock  v.  Lacy,  9  Misc.  595,  30  N.  Y.  Supp.  860,  authorizing 
suit  by  stockholders  to  compel  directors  to  declare  dividends  from  ample  surplus 
applicable  to  that  purpose;  State  ex  rel.  Independent  Dist.  Teleg.  Co.  v.  Second 
Judicial  Dist.  Court,  15  Mont.  336,  27  L.  R.  A.  397,  48  Am.  St.  Rep.  682, 
39  Pac.  316,  authorizing  appointment  of  receiver  on  application  of  minority 
stockholders,  pending  investigation  of  charges  of  fraud  by  managers  and  majority 
stockholders;  Marcuse  v.  Gullett  Gin  Co.  52  La.  Ann.  1394,  27  So.  846,  holding 
action  by  minority  stockholder  against  majority  stockholders  and  directors,  to 
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prevent  illegal  appropriation  of  property  by  them  as  salaries,  and  to  compel 
declaration  of  dividends  from  available  surplus,  authorized  rendering  appoint- 
ment of  special  receiver  unnecessary;  Stahn  v.  Catawba  Mills,  53  S.  C.  529,  31 
S.  E.  498,  denying  necessity  of  alleging  application  to  corporation,  for  redress, 
and  its  refusal,  if  directors  or  managing  board  shown  to  be  wrongdoers,  and 
in  control;  Glengary  Consol.  Min.  Co.  v.  Boehmer,  28  Colo.  3,  62  Pac.  839,  sus- 
taining right  of  minority  stockholders  to  cancel  lease  secured  by  another  corpo- 
ration getting  control  of  majority  of  stock  of  former. 

Cited  in  Red  Bud  Realty  Co.  v.  South,  96  Ark.  292,  131  S.  W. 
340,  holding  that  stockholder  may  sue  in  his  own  name  to  secure 
relief  to  which  corporation  is  entitled  where  officers  fraudulently  mis- 
appropriated funds,  and  managing  body  refuses  to  seek  relief;  Hall 
v.  Nieukirk,  12  Idaho,  47  118  Am.  St.  Rep.  188,  85  Pac.  485,  holding  a  receiver 
will  be  appointed  upon  application  of  a  stockholder  where  officers  are  fraudu- 
lently absorbing  the  profits  and  gross  mismanagement  appears;  Klein  v.  Inde- 
pendent Brewing  Co.  231  111.  614,  83  N.  E.  434,  holding  an  innocent  stock- 
holder has  a  remedy  in  equity  for  an  accounting  where  directors  purchase  from 
themselves  property  for  an  amount  much  in  excess  of  its  value;  Wailes  v. 
Davies,  158  Fed.  674,  holding  a  stockholder  has  an  equitable  or  beneficial 
interest  with  a  right  to  protect  it;  Culver  Lumber  &  Mfg.  Co.  v.  Culver,  81 
Ark.  112,  118  Am.  St.  Rep.  17,  99  S.  W.  391,  upholding  sale  of  corporate  prop- 
erty brought  about  by  vote  of  a  majority  of  stockholders. 

Cited  in  footnotes  to  Shaw  v.  Davis,  23  L.  R.  A.  294,  which  denies  minority 
stockholders'  right  to  enjoin  legal  contract;  State  ex  rel.  Independent  Dist. 
Teleg.  Co.  v.  Second  Judicial  Dist.  Court,  27  L.  R.  A.  392,  which  authorizes  ap- 
pointment of  receiver  on  application  of  minority  stockholders  pending  investi- 
gation of  charge  of  fraud. 

Distinguished  in  Heap  v.  Heap  Mfg.  Co.  97  Mich.  150,  56  N.  W.  349,  denying 
right  of  stockholder  to  maintain  bill  for  dissolution  of  corporation  for  insolv- 
ency. 
Jurisdiction   of   equity   over   corporation. 

Cited  in  Hallenborg  v.  Greene,  66  App.  Div.  596,  73  N.  Y.  Supp.  403,  holding 
that  court  of  equity  will  not  grant  order  taking  general  management  of  foreign 
corporation  out  of  its  hands,  and  appont  receiver  in  action  to  enjoin  consumma- 
tion of  alleged  conspiracy  of  directors  to  strip  it  of  its  property;  Ashton  v. 
Penfield,  233  Mo.  426,  135  S.  W.  938,  holding  that  equity  can  appoint  receiver 
of  corporation  and  keep  him  in  charge  until  such  time  as  it  finds  equity  is 
done,  but  it  is  without  jurisdiction  to  dissolve  corporation ;  Ritchie  v.  People's 
Teleph.  Co.  22  S.  D.  608,  119  N.  W.  990,  holding  the  court  of  equity  has  power 
to  compel  corporation  to  declare  dividend  of  profits;  State  ex  rel.  Donnell  v. 
Foster,  225  Mo.  197,  125  S.  W.  184,  to  the  point  that  as  general  rule  court  of 
equity  has  no  power  to  wind  up  corporation  in  absence  of  statutory  authority; 
Continental  Bldg.  &  L.  Asso.  v.  Miller,  44  Fla.  770,  33  So.  404;  Sparrow  v. 
E.  Bement  &  Sons,  142  Mich.  455,  10  L.R.A.  (N.S.)  732,  105  N.  W.  881,  holding 
where  it  appears,  that  the  directors  of  the  new  company,  a  majority  of  whom 
were  directors  of  the  old  company,  intended  to  cut  off  rights  of  stockholders 
equity  will  protect  such  rights  as  against  the  new  company;  Gibbs  v.  Morgan, 
9  Idaho,  112,  72  Pac.  733,  holding  courts  of  equity  have  the  inherent  power  to 
grant  relief  upon  proper  application  when  the  exigencies  of  the  case  require 
action;  Torrey  v.  Toledo  Portland  Cement  Co.  150  Mich.  91,  113  N.  W.  580, 
holding  the  rule  that  redress  must  be  sought  through  the  corporation  before 
individual  stockholders  can  seek  redress  in  equity  has  no  application  where 
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officers  are  charged  with  fraud  from  the  beginning;  State  ex  rel.  Hadley  v. 
People's  United  States  Bank,  197  Mo.  593,  94  S.  W.  953,  on  power  of  a  court 
of  equity  to  appoint  a  receiver  for  a  corporation;  Cann  v.  International  Trust 
Co.  40  N.  S.  69,  on  relief  as  against  fraudulent  act  of  directors  in  diverting 
company  property. 

Cited  in  footnote  to  Wheeler  v.  Pullman  Iron  &  Steel  Co.  17  L.  R.  A.  818,  which 
holds  courts  of  chancery  without  power  to  decree  dissolution  of  corporation 
without  statutory  authority. 

Cited  in  notes  (39  L.R.A.  (N.S.)  1035)  on  inherent  equity  jurisdiction  to 
appoint  receiver  or  wind  up  corporation  because  of  mismanagement  or  fraud; 
(7  Eng.  Rul.  Cas.  444)  on  jurisdiction  of  court  of  chancery  to  wind  up  corpo- 
ration. 

Distinguished  in  Slover  v.  Coal  Creek  Coal  Co.  113  Tenn.  439,  68  L.R.A.  857, 
106  Am.  St.  Rep.  851,  82  S.  W.  1131,  holding  equity  cannot  appoint  receiver 
to  take  over  corporate  property  at  suit  of  parties  suing  the  corporation  for 
damages,  on  ground  that  the  property  will  be  exhausted  before  the  suits  pend- 
ing are  decided;  People  ex  rel.  Daniels  v.  District  Ct.  33  Colo.  304,  80  Pac.  908, 
holding  where  sole  object  of  action  is  to  dissolve  corporation  and  wind  up  af- 
fairs because  of  ultra  vires  acts  of  managers  a  receiver  will  not  be  appointed  as 
incidental  to  main  action. 

17  L.  R.  A.  420,  CHAPPELL  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  62  Conn.  195, 

24  Atl.   997. 
Reservation  or  exception. 

Approved  in  Knowlton  v.  New  York,  N.  H.  &  H.  R.  Co.  72  Conn.  192,  44  Atl. 
8,  holding  clause  in  conveyance  of  railroad  right  of  way,  that  grantee  shall 
build  crossing  over  railroad  to  pass  to  back  land,  a  reservation,  not  an  ex- 
ception. 

Cited  in  Hall  v.  Hall,  106  Me.  392,  76  Atl.  705,  holding  that  whether  clause 
creates  reservation  or  exception  is  not  so  much  question  of  words  as  of  inten- 
tion to  be  gathered  from  all  circumstances  of  case. 
Necessity   of   words   of   inheritance    in   reservation    of   easements. 

Approved  in  Smith  v.  Furbish,  68  N.  H.  141,  47  L.  R.  A.  236,  44  Atl.  398,  hold- 
ing more  than  life  estate  reserved  to  grantor  by  deed  "reserving  to  myself" 
right  to  build  dam,  with  accompanying  right  of  flowage,  and  also  right  to  acre 
of  land  at  end  of  dam;  Engel  v.  Ayer,  85  Me.  454,  27  Atl.  352,  holding  unlim- 
ited right  to  maintain  booms  on  flats,  with  privilege  of  using  for  ordinary  prac- 
tical purposes,  acquired  by  purchaser  from  one  conveying  land  by  deed,  "except- 
ing and  reserving"  full  right  to  maintain  booms  to  use,  let  or  sell  to  others. 

Cited  in  Hagerty  v.  Lee,  54  N.  J.  L.  586,  20  L.  R.  A.  638,  25  Atl.  319,  referring 
to,   without  determining,   necessity   of   using  word   "heirs"  to   create  fee;    New 
Haven  v.  Hotchkiss,  77  Conn.  175,  58  Atl.  753,  holding  an  estate  of  inheritance  , 
may  be  created  without  the  use  of  the  word  "heirs"  where  an  exclusive  right 
to  open  acnd  work  a  mine  is  created  by  a  reservation  in  a  deed. 

Cited  in  note  (20  L.  R.  A.  632,  636)  on  exception  and  reservation  of  easements. 
Effect  of  intent  on  creation  of  easement. 

Approved  in  Russell  v.  Heublein,  66  Conn.  491,  34  Atl.  486,  holding  question 
whether  perpetual  easement  over  land  conveyed  was  created  by  reservation  in 
deed,  to  be  determined  from  intent  of  parties  as  gathered  from  language  em- 
ployed, in  light  of  surrounding  circumstances. 

Cited  in  Blanchard  v.  Maxson,  84  Conn.  433,  80  Atl.  206,  holding  that  right 
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of  way  will  never  be  presumed  to  be  personal  when  it  can  fairly  be  construed 
to  be  appurtenant  to  land;  Whittelsey  v.  Porter,  82  Conn.  102,  72  Atl.  593, 
holding  the  question  whether  a  right  or  privilege  acquired  by  separate  grant 
passes  by  subsequent  conveyance,  depends  upon  character  of  right,  its  need  for 
enjoyment  of  property  conveyed  and  on  the  intention  of  the  parties;  Powers 
v.  Heffernan,  233  111.  604,  16  L.R.A.  (N.S.)  526,  122  Am.  St.  Rep.  199,  84  N.  E. 
661,  holding  general  covenants  which  do  not  indicate  that  the  relinquishment  of 
necessary  rights  of  way  was  in  the  mind  of  the  covenantor,  will  not  be  construed 
as  a  waiver  of  them;  Dee  v.  King,  77  Vt.  236,  68  L.  R.  A.  862,  59  Atl.  839, 
holding  the  owner  may  treat  a  way  as  a  part  of  the  estate  granted  and  except 
it  from  the  operation  of  the  deed. 
Creation  of  easement  by  reservation  or  exception. 

Approved  in  Goodwin  v.  Hamersley,  69  Conn.  121,  36  Atl.  1065,  holding  recip- 
rocal negative  easements  running  with  the  land  not  created  by  prohibition  in  con- 
veyances to  different  persons  against  encumbrances  on  land  conveyed,  to  be  im- 
proved by  grantor  and  grantees  in  common  as  back  yard;  McEwan  v.  Baker,  98 
111.  App.  275,  holding  general  covenants,  not  indicating  intention  to  relinquish 
right  of  access,  not  a  waiver  of  necessary  easements. 

Cited  in  footnote  to  Dee  v.  King,  68  L.R.A.  860,  which  holds  an  exception  of 
a  right  of  way  to  other  land  of  grantor  difficult  to  reach  otherwise  created  by 
reservation  in  deed  of  privilege  of  a  pass  in  grantor's  usual  place  of  crossing. 

Cited  in  notes  (136  Am.  St.  Rep.  691,  692)  on  creation  and  conveyance  of 
easements  appurtenant;  (10  Eng.  Rul.  Cas.  14)  on  right  to  claim  easement 
only  as  accessory  to,  and  for  benefit,  of  a  tenant. 

17  L.  R.  A.  423,  PETTEBONE  v.  SMITH,  150  Pa.  118,  24  Atl.  693. 
Property  subject  to  local  assessment. 

Cited  in  Harrisburg  v.  St.  Paul's  Church,  5  Pa.  Dist.  R.  351,  2  Lack.  Legal 
News,  330,  18  Pa.  Co.  Ct.  114,  denying  exemption  of  church  property  from  lien 
of  sewer  assessment;  Philadelphia  v.  Franklin  Cemetery,  2  Pa.  Super.  Ct.  571, 
denying  exemption  of  cemetery  from  water-pipe  assessment;  Delaware  &  H.  Canal 
Co.  v.  Von  Storch,  196  Pa.  104,  46  Atl.  375,  Affirming  5  Lack.  Legal  News,  95, 
holding  lessee  of  coal  lands  liable  for  sewer  assessment,  under  covenant  to  pay 
stipulated  rent  over  and  above  all  taxes  and  "reprises;"  Ellis  v.  Kies,  1  Dauphin 
Co.  Rep.  201,  holding  school  and  county  taxes  not  entitled  to  priority  in  dis- 
tribution of  fund  arising  from  sheriff's  sale  of  land  bound  by  lien  of  mortgage 
or  judgment. 

Assessments    us   a    tax. 

Distinguished  in  Wheatland  v.  Boston,  202  Mass.  262,  88  N.  E.  769,  holding 
a  special  assessment  is  a  tax  within  meaning  of  a  statute  requiring  action  to  be 
brought  within  a  fixed  time  where  payment  of  tax  is  under  protest. 

17  L.  R.  A.  426,  HARTSHORN  v.  CHADDOCK,  135  N.  Y.  116,  31  N.  E.  997. 
Liability   for  injury  by  flooding. 

Cited  in  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  534,  62  Fed.  129,  hold- 
ing flow  of  swollen  river  not  surface  water  which  may  be  turned  by  embankments ; 
Mundy  v.  New  York,  L.  E.  &  W.  R.  Co.  75  Hun,  483,  27  N.  Y.  Supp.  469,  hold- 
ing railroad  liable  for  overflow  from  insufficient  culvert,  during  flood  similar 
to,  though  greater  than,  preceding  ones. 

Cited  in  notes  (6  L.R.A.  (N.S.)  163)  on  right  of  riparian  owner  to  protect 
shore;  (23  Eng.  Rul.  Cas.  810)  on  right  to  erect  barriers  against  the  sea;  (25 
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Eng.  Rul.  Cas.  425)  on  liability  of  injury  to  adjoining  land  due  to  protecting  one's 
own  land  from  flood. 
Measure  of  damages. 

Cited  in  Abrey  v.  Detroit,  127  Mich.  377,  86  N.  W.  785,  suggesting  that  cost 
of  restoration  might  be  proper  measure  of  damages  for  placing  dirt  on  neigh- 
bor's land,  rendering  foundation  wall  of  house  insecure;  Ft.  Worth  v.  Howard, 
3  Tex.  Civ.  App.  540,  22  S.  W.  1059,  holding  measure  of  damages  for  changing 
street  grade,  difference  between  market  value  of  property  immediately  before 
and  after  change;  Parish  v.  Baird,  160  N.  Y.  307,  54  N.  E.  724,  holding  meas- 
ure of  damages  for  injury  to  sidewalk,  requiring  repair  or  rebuilding,  cost  of 
restoring  to  original  condition;  Edsall  v.  Howell,  86  Hun,  430,  33  N.  Y.  Supp. 
892,  holding  measure  of  damages  for  cutting  shade  tree  difference  between  value 
of  land  before  and  after  tree  cut;  Post  v.  Merritt,  85  App.  Div.  241,  83  N.  Y. 
Supp.  611,  holding  difference  in  value  of  lot  as  it  was,  and  as  it  would  have 
been  had  embankment  been  made  according  to  contract,  measure  of  damages  from 
overflow  of  dam;  Enid  &  A.  R.  Co.  v.  Wiley,  14  Okla.  320,  78  N.  E.  96,  holding 
the  measure  of  damage  to  be  cost  of  restoring  land  to  its  former  condition,  with 
compensation  for  loss  of  it;  Stevens  v.  State,  65  Misc.  244,  121  N.  Y.  Supp.  402, 
holding  cost  of  repairs  and  rent  is  proper  measure  of  damage  reparable  injury 
to  a  cellar  due  to  seepage  of  water;  Senglaup  v.  Acker  Process  Co.  121  App.  Div. 
51,  105  N.  Y.  Supp.  470;  Cooper  v.  New  York,  L.  &  W.  R.  Co.  122  App.  Div.  131, 
106  N.  Y.  Supp.  611, — holding  if  land  can  be  restored  to  its  former  condition, 
the  reasonable  cost  thereof,  if  less  than  the  diminution  in  value  of  the  whole 
property,  is  the  proper  measure  of  damages;  Salstrom  v.  Orleans  Bar  Gold 
Min.  Co.  153  Cal.  558,  96  Pac.  292;  Swanson  v.  Nelson,  127  111.  App.  149,— 
holding  it  should  be  cost  of  restoration  or  the  difference  in  market  value,  as 
the  one  or  the  other  is  the  less  amount;  Morison  v.  American  Teleph.  &  Teleg. 
Co.  115  App.  Div.  748,  101  N.  Y.  Supp.  140,  holding  where  forest  land  has  been 
entered  and  trees  cut,  the  diminution  in  value  to  the  whole  premises  may  be 
shown  in  an  action  of  trespass;  Donk  Bros.  Coal  &  Coke  Co.  v.  Slata,  133  111. 
App.  283,  holding  cost  of  repair  or  restoring  premises  to  original  condition  is 
the  better  rule  where  injury  is  to  support  of  land;  Manda  v.  Orange,  77  N.  J. 
L.  287,  72  Atl.  42,  holding  cost  of  restoring  property  to  former  condition  is 
proper  measure  of  damages  in  absence  of  evidence  showing  value  was  less  than 
this  cost;  Covington  v.  Berry,  120  Ky.  589,  87  S.  W.  317,  upholding  instruction 
of  court  allowing  jury  to  adopt  either  diminution  in  value  or  cost  of  repairs 
as  measure  of  damage,  and  expressly  directing  that  the  one  most  favorable  to 
the  defendant  should  be  adopted;  Nichols  v.  Lehigh  Valley  R.  Co.  61  Misc.  198, 
114  N.  Y.  Supp.  942,  holding  where  plaintiff  proves  amount  of  damages  by  show- 
ing value  of  premises  as  $8,000  before  fire  and  $7,800  after  and  defendant  does 
not  show  damages  in  any  other  way,  such  difference  as  is  proved  should  be  ac- 
cepted; Ordway  v.  Canisteo,  66  Hun,  572,  21  N.  Y.  Supp.  835,  holding  damages 
.to  a  riparian  owner  by  reason  of  constructions  by  a  municipal  corporation  on 
banks  of  stream  so  as  to  divert  stream  from  its  channel,  are  such  as  are  re- 
coverable; Riley  v.  Continuous  Rail  Joint  Co.  110  App.  Div.  791,  97  N.  Y.  Supp. 
283,  on  measure  of  damages  for  injury  caused  to  adjacent  property  by  ex- 
cavation. 

Distinguished  in  Higgins  v.  New  York,  L.  E.  &  W.  R.  Co.  78  Hun,  570,  29  N. 
Y.  Supp.  563,  holding  measure  of  damages  from  washing  away  of  soil,  differ- 
ence in  value  of  land  before  and  after  injury;  Salliotte  v.  King  Bridge  Co.  65 
L.R.A.  634,  58  C.  C.  A.  466,  122  Fed.  382,  holding  damages  to  a  riparian  owner 
caused  erection  of  a  bridge  over  a  stream  by  lawful  authority  where  injury 
L.R.A.  Au.  Vol.  III.— 15. 
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received  is  merely  incidental  to  lawful  exercise  of  public  authority,  is  damnum 

absque   injuria. 

Evidence   its   to    damages. 

Cited  in  Brewster  v.  J.  &  J.  Rogers  Co.  42  App.  Div.  349,  59  N.  Y.  Supp. 
32,  holding  evidence  of  diminution  in  value  of  land  from  floating  logs  down 
stream  admissible;  Smith  v.  Kansas  City,  128  Mo.  31,  30  S.  W.  314,  holding 
proof  of  cost  of  restoring  land  to  former  condition,  and  of  diminution  in  mar- 
ket value,  admissible  on  question  of  damages  from  change  of  grade;  Drake  v. 
New  York,  L.  &  W.  R.  Co.  75  Hun,  425,  27  N.  Y.  Supp.  739,  holding  evidence 
as  to  damages  sustained  by  construction  of  railroad  over  water  course  prop- 
erly received. 

Distinguished  in  E.  H.  Ogden  Lumber  Co.  v.  Busse,  92  App.  Div.  146,  86  N. 
Y.  Supp.   1098,  holding  proof  of  cost  of  restoring  premises  to  former  condition 
admissible  in  action   for  impairment  of  mortgage   security. 
Reducing   amount    of   verdict. 

Cited  in  Armbruster  v.  Auburn  Gaslight  Co.  18  App.  Div.  451,  46  N.  Y.  Supp. 
158,  holding  that  new  trial  will  be  granted  unless  amount  reduced  to  that  shown 
by  evidence. 

17  L.  R.  A.  430,  CHAPMAN  v.  WESTERN  U.  TELEG.  CO.  88  Ga.  763,  30  Am. 

St.  Rep.  183,  15  S.  E.  901. 
Damages   for  mentai   anguish,   etc. 

Approved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  466,  43 
S.  W.  965;  Giddens  v.  Western  U.  Teleg.  Co.  Ill  Ga.  824,  35  S.  E.  638;  Western 
U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  217,  59  N.  E.  416;  Western  U.  Teleg. 
Co.  v.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  60  N.  E.  674;  Davis  v.  Western 
U.  Teleg.  Co.  46  W.  Va.  53,  32  S.  E.  1026;  Kester  v.  Western  U.  Teleg.  Co.  55 
Fed.  604;  Western  U.  Teleg.  Co  v.  Wood,  21  L.  R.  A.  712,  footnote  p.  706,  6  C. 
C.  A.  439,  13  U.  S.  App.  317,  57  Fed.  478, — denying  recovery  for  mental  an- 
guish independent  of  physical  injury  from  delay  in  delivering  telegram;  Western 
U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  283,  126  Fed.  297,  and  International  Ocean 
Teleg.  Co.  v.  Saunders,  32  Fla.  447,  21  L.  R.  A.  815,  footnote  p.  810,  14  So.  148, 
holding  mental  suffering  not  element  of  damage  for  failure  to  promptly 
deliver  telegram;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  239,  4  Inters.  Com. 
Rep.  771,  34  Pac.  1087;  Francis  v.  Western  U.  Teleg.  Co.  58  Minn.  262,  25  L. 
R.  A.  412,  49  Am.  St.  Rep.  507,  59  N.  W.  1078;  Connell  v.  Western  U.  Teleg.  Co. 
116  Mo.  44,  20  L.  R.  A.  176,  footnote  p.  172,  38  Am.  St.  Rep.  575,  22  S.  W.  345,— 
denying  recovery  for  mental  distress  for  failure  to  deliver  telegram;  State  Mut. 
Life  &  Annuity  Asso.  v.  Baldwin,  116  Ga.  860,  43  S.  E.  262,  denying  damages 
for  injuries  to  feelings,  due  to  sending  paid  note  for  collection. 

Cited  in  Wilson  v.  St.  Louis  &  S.  F.  R.  Co.  160  Mo.  App.  658,  142  S.  W.  775; 
Green  v.  Southern  R.  Co.  9  Ga.  App.  751,  72  S.  E.  190, — holding  that  damages 
for  mental  suffering  unconnected  with  physical  injury  is  not  recoverable;  Glaw- 
son  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  9  Ga.  App.  454,  71  S.  E.  747;  W7est- 
ern  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  673,  —  L.R.A.(N.S.)  — ,  115  Pac.  879, 
Ann.  Cas.  1912  D,  824;  Western  U.  Teleg.  Co.  v.  Ford,  8  Ga.  App.  517,  70  S, 
E.  65, — to  the  point  that  telegraph  company  is  not  liable  for  mental  pain  and 
suffering  caused  by  failure  to  deliver  message;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  84  Ark.  47,  13  L.R.A.(N.S.)  763T,  104  S.  W.  551,  holding  such  damages 
are  deemed  too  remote  and  uncertain  to  form  a  basis  for  recovery;  Enloe  v. 
Western  U.  Teleg.  Co.  5  Ga.  App.  502,  63  S.  E.  590,  holding  a  recovery  for 
mental  sufferings  alone  does  not  lie;  Williamson  v.  Central  R.  Co.  127  Ga.  131,. 
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56  S.  E.  119,  holding  damages  for  mere  fright  are  not  recoverable;  Dunn  v. 
Western  U.  Teleg.  Co.  2  Ga.  App.  852,  59  S.  E.  189;  Selman  v.  Barnett,  4  Ga. 
App.  378,  61  S.  E.  501, — holding  there  can  be  no  recovery  in  cases  of  mere  negli- 
gence; Seifert  v.  Western  U.  Teleg.  Co.  129  Ga.  184,  11  L.R.A.  (N.S.)  1151,  58 
S.  E.  699;  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  55,  19  L.R.A.  (N.S.) 
570,  114  N.  W.  353,  14  Ann.  Cas.  462, — holding  mental  anguish  caused  by 
breach  of  contract  to  transmit  and  deliver  a  telegram  furnishes  no  proper  basis 
for  the  recovery  of  damages;  Glenn  v.  Western  U.  Teleg.  Co.  1  Ga.  App.  826, 
58  S.  E.  83,  holding  no  recovery  may  be  had  for  mental  suffering  caused  by 
a  telegraph  company's  negligent  act,  unless  accompanied  by  a  money  loss; 
Western  U.  Teleg.  Co.  v.  Burris,  102  C.  C.  A.  386,  179  Fed.  95,  holding  there  can 
be  no  recovery  in  an  action  in  a  federal  court  for  mental  anguish  alone  in  the 
absence  of  statutory  provisions  giving  a  cause  of  action;  Sappington  v.  Atlanta 
&  W.  P.  R.  Co.  127  Ga.  181,  56  S.  E.  311,  holding  one  carried  beyond  her  desti- 
nation is  not  entitled  to  recover  on  ground  of  wounded  feelings;  Western  U. 
Teleg.  Co.  v.  Hill.  163  Ala.  25,  23  L.R.A. (N.S.)  654,  50  So.  248,  on  recovery 
of  damages  for  mental  suffering. 

Cited  in  notes  (30  L.R.A. (N.S.)  1138)  on  right  of  addressee  of  telegram  to 
recover  for  mental  suffering  from  delay  in  delivery;  (117  Am.  St.  Rep.  306) 
on  mental  anguish  incident  to  messages  relating  to  sickness,  death  and  burial. 

Distinguished  in  Cole  v.  Atlanta  &  W.  P.  R.  Co.  102  Ga.  478,  31  S.  E.  107, 
holding  carrier  liable  for  unprovoked  use  by  conductor  to  passenger,  of  oppro- 
brious words,  tending  to  mortify  or  humiliate  him;  Mabry  v.  City  Electric  R. 
Co.  116  Ga.  625,  59  L.  R.  A.  592,  94  Am.  St.  Rep.  141,  42  S.  E.  1025,  holding 
carrier  liable  for  injury  to  passenger's  feelings  by  wrongful  expulsion  from  car, 
though  no  physical  injury  received;  Louisville  &  N.  R.  Co.  v.  Wilson,  123  Ga. 
71,  51  S.  E.  24,  3  Ann.  Cas.  128,  holding  a  recovery  may  be  had  from  a  carrier 
for  negligently  allowing  coffined  corpse  to  remain  on  open  platform  for  several 
hours  in  a  rain  without  protection. 

Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A. 
73,  57  Am.  St.  Rep.  294,  62  N.  W.  1,  authorizing  recovery  for  mental  suffering 
for  negligence  in  delivering  telegram,  character  of  which  is  known  to  company; 
Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.  992,  103  Am.  St.  Rep. 
955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  damages  may  be  recovered  for 
mental  anguish  caused  by  failure  to  deliver  telegram;  Koerber  v.  Patek,  123 
Wis.  457,  68  L.R.A.  958,  102  N.  W.  40,  holding  a  son  has  a  cause  of  action  for 
damages  against  one  dismembering  dead  body  of  his  mother  and  carrying  away 
a  part. 

Disapproved  but  followed  in  Georgia  R.  &  Electric  Co.  v.  Baker,  1  Ga.  App. 
838,  58  S.  E.  88,  holding  there  can  be  no  recovery  for  annoyance  and  worry  and 
humiliation  due  to  insulting  words  and  actions. 
—  For   publishing:   likeness. 

Applied  in  Atkinson  v.  John  E.  Doherty  &  Co.  121  Mich.  380,  46  L.  R.  A. 
222,  80  Am.  St.  Rep.  587,  80  N.  W.  285,  holding  injury  to  feelings  of  widow 
from  use  of  husband's  name  and  portrait  on  cigar  label  not  one  which  law  will 
redress  by  granting  injunction;  Roberson  v.  Rochester  Folding  Box  Co.  171 
N.  Y.  552,  59  L.  R.  A.  484,  89  Am.  St.  Rep.  828,  64  N.  E.  442,  Reversing  64  App. 
Div.  40,  71  N.  Y.  Supp  876,  denying  right  to  injunction  against  unauthorized 
publication  of  likeness  for  advertising  purposes,  as  invasion  of  right  of  pri- 
vacy; Murray  v.  Gast  Lithographic  &  Engraving  Co.  8  Misc.  38,  28  N.  Y.  Supp. 
271,  denying  right  to  injunction  against,  or  damages  for,  publishing  portrait  of 
one's  infant  child. 

Cited  in  note  (89  Am.  St.  Rep.  845)  on  right  of  privacy. 
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Distinguished  in  Pavesich  v.  New  England  L.  Ins.  Co.  122  Ga.  205,  69  L.R.A. 
109,  106  Am.  St.  Rep.  104,  50  S.  E.  68,  2  Ann.  Cas.  561,  holding  a  recovery  may 
be  had  for  an  unauthorized  publication  of  a  person's  picture  without  proof  of 
special  damages. 
Damagres  for  smoke,  cinders,  etc. 

Applied  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  682,  47  L.  R.  A.  760, 
34  S.  E.  852,  holding  diminution  in  market  value,  from  noise,  smoke,  and  cin- 
ders in  operating  train,  not  damages  authorizing  recovery  in  absence  of  physi- 
cal interference  with  property. 

17  L.  R.  A.  435,  WARREN  v.  PRESCOTT,  84  Me.  483,  30  Am.  St.  Rep.  370, 

24  Atl.  948. 
Status  of  adopted  child. 

Cited  in  Waldoborough  v.  Friendship,  87  Me.  213,  32  Atl.  880,  holding  that 
minor,  legally  adopted,  takes  legal  settlement  of  adopters. 

Cited  in  footnote  to  Wright  v.  Wright,  23  L.  R.  A.  196,  which  holds  contract 
to  leave  property  to  adopted  child  taken  out  of  statute  of  frauds  by  child's 
complete  performance. 

Cited  in  notes   (39  Am.  St.  Rep.  225,  227)   on  adoption  of  children;    (109  Am. 
St.  Rep.  675,  678)   on  effect  of  adoption  on  kindred  of  adopting  person. 
Inheritance  by  adopted  children  and   rights  under  will. 

Cited  in  Virgin  v.  Marwick,  97  Me.  582,  55  Atl.  520,  holding  that  policy  of  life 
insurance  payable  to  surviving  children  passes  by  will  to  child  adopted  after  issue 
of  policy;  Hartwell  v.  Tefft,  19  R.  I.  646,  34  L.  R.  A.  502,  footnote  p.  500,  35  Atl. 
882,  holding  adopted  child  "lawful  issue"  within  meaning  of  will  making  gift  to 
specified  person,  with  remainder  to  his  "lawful  issue;"  New  York  L.  Ins.  &  T. 
Co.  v.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep.  238,  55  N.  E.  311,  holding  adopted  child 
of  daughter  of  testatrix  not  entitled  to  take  under  devise  to  "lawful  issue"  of  such 
daughter;  Keith  v.  Ault,  144  Ind.  627,  43  N.  E.  924,  holding  adopted  child  of  de- 
ceased husband  alone  not  within  protection  of  statute  denying  widow's  right  after 
remarriage,  to  alienate  land  received  through  former  husband,  if  there  is  a 
"child  .  .  .  alive  by  such  marriage;"  Re  Winchester  v.  People,  140  Cal.  469, 
74  Pac.  10,  holding  legacies  to  children  of  adopted  daughter  not  subject  to  col- 
literal  inheritance  tax;  Rhode  Island  Hospital  Trust  Co.  v.  Humphrey,  32  R. 
I.  321,  79  Atl.  829,  holding  that  under  statute  adopted  child  did  not  inherit 
where  property  was  from  collateral  kindred  of  mother  by  adoption ;  Lichter  v. 
Thiers,  139  Wis.  488,  121  N.  W.  153,  on  question  whether  a  will  in  favor  of 
children  includes  adopted  as  well  as  children  of  the  blood  of  such  person;  Re 
Olney,  27  R.  I.  498,  63  Atl.  956,  holding  the  words  "heirs  of  the  body"  are  used 
in  statutes  in  their  primary  and  technical  sense,  with  which  the  words,  "chil- 
dren" and  "issue"  are  not  equivalent  terms;  Heiclecamp  v.  Jersey  City  H.  &  P. 
Street  R.  Co.  69  N.  J.  L.  287,  55  Atl.  239,  holding  an  adopted  father  cannot 
inherit  as  next  of  kin  of  an  adopted  child. 

Cited  in  footnotes  to  Fosburg  v.  Rogers,  19  L.  R.  A.  201,  which  affirms  adopted 
child's  right  to  inherit;  Gray  v.  Holmes,  33  L.  R.  A.  207,  which  sustains  right  of 
inheritance  of  child  adopted  in  sister  state;  Van  Matre  v.  Sankey,  23  L.  R.  A.  665, 
which  authorizes  descent  of  land  to  child  adopted  in  other  state ;  Clarkson  v.  Hat« 
ton,  39  L.  R.  A.  748,  which  holds  adopted  child  not  within  statute  giving  re- 
mainder to  children  or  heirs  of  life  tenant;  Markover  v.  Krauss,  17  L.  R.  A.  806, 
which  holds  child  adopted  by  man  and  wife  within  statute  limiting  interest  of 
subsequent  childless  wife  to  life  estate;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75, 
which  holds  adopted  child  within  deed  to  woman  for  life,  with  remainder  to  her 
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"child,"  if  any,  otherwise  to  her  "heirs  generally;"  Van  Derlyn  v.  Mack,  66 
L.R.A.  437,  which  holds  child  adopted  under  statute  providing  that  adopted 
child  shall  become  and  be  heir  at  law  of  adopting  parent  not  an  heir  by  right  of 
representation  of  relatives  of  latter. 

Cited  in  notes  (27  L.R.A.  (N.S.)  1158)  on  "child,"  "children,"  "issue,"  etc., 
in  will,  as  including  adopted  children;  (30  L.R.A.  (N.S.)  914,  918)  as  to 
whether  terms  "child,"  "children,"  "issue,"  etc.,  in  statutes  of  distribution  in 
elude  adopted  children;  (8  L.R.A. (N.S.)  117;  33  L.R.A. (N.S.)  139)  on  right 
to  inherit  from  relative  of  adoptive  parent;  (118  Am.  St.  Rep.  688)  on  right 
of  adopted  children  to  inherit. 

Distinguished  in  Re  Leask,  397  N.  Y.  199,  27  L.R.A. (N.S.)  1163,  134  Am. 
St.  Rep.  866,  90  N.  E.  652,  18  Ann.  Cas.  516,  holding  under  the  statutes  of 
the  state  an  adopted  child  does  not  take  under  a  will  to  a  "child  or  children 
surviving;"  Van  Derlyn  v.  Mack,  137  Mich.  149,  66  L.R.A.  438,  109  Am.  St. 
Rep.  669,  100  N.  W.  273,  4  Ann.  Cas.  879,  holding  adopted  children  are  not 
made  heirs  of  the  kindred  of  adopting  parents;  Woodcock's  Appeal,  103  Me.  217, 
125  Am.  St.  Rep.  291,  68  Atl.  821,  holding  a  devise  to  my  daughter  and  upon  her 
death  to  her  "child  or  children"  and  if  none  to  other  kindred,  does  not  include 
an  adopted  child  of  such  daughter. 
Revocation  of  will  by  adoptio'n. 

Cited  in  Hilpire  v.  Claude,  109  Iowa,  166,  46  L.  R.  A.  174,  77  Am.  St.  Rep.  524, 
80  N.  W.  332,  holding  will  revoked  by  testator's  subsequent  adoption  of  child. 

Cited  in  footnote  to  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in  favor 
of  third  person  revoked  by  marriage  and  adoption  of  child. 
Legitimated   children. 

Cited  in  Lyon  v.  Lyon,  88  Me.  405,  34  Atl.  180,  holding  illegitimate,  whose 
parents  intermarried  after  his  birth,  not  entitled  to  take  under  bequest  to 
"nephews"  in  will  of  father's  sister. 

Cited  in  footnotes  to  Ely  the  v.  Ayres,  19  L.  R.  A.  40,  which  holds  bastard  child 
may  be  legitimated  by  father's  public  acknowledgment  and  adoption;  Fowler  v. 
Fowler,  59  L.  R.  A.  317,  which  holds  legitimate  everywhere,  bastard  legitimated 
by  laws  of  parents'  domicil  by  marriage  during  his  minority;  Murphy  v.  Portrum, 
30  L.  R.  A.  263,  which  denies  right  of  inheritance  as  next  of  kin  of  father,  of  ille- 
gitimate child  adopted,  but  not  legitimated. 
Children  of  slaves. 

Cited  in  footnote  to  Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  right 
of  offspring  of  slave  marriage  to  inherit  property  acquired  by  ancestors  after 
emancipation. 
Adoption  proceedings;   notice. 

Cited  in  footnotes  to  Re  Johnson,  21  L.  R.  A.  380,  which  holds  filing  of  adoption 
papers  before  appearance  of  parties  immaterial;  Schiltz  v.  Roenitz,  21  L.  R.  A. 
483,  which  requires  notice  to  parent  of  proceedings  for  adoption  of  child,  based  on 
abandonment;  Nugent  v.  Powell,  20  L.  R.  A.  199,  which  holds  man  abandoning 
child  not  entitled  to  notice  of  adoption  proceedings. 
Extraterritorial  effect  of  adoption  or  legitimation. 

Cited  in  footnotes  to  Long  v.  Hess,  27  L.  R.  A.  791,  which  denies  effect  in  foreign 
country  to  antenuptial  contract  adopting  as  heir  child  of  wife  by  former  marriage ; 
Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  extraterritorial  force  of  legiti- 
mation on  right  of  inhertance. 

Cited  in  note  (5  Eng.  Rul.  Cas.  769)  on  law  governing  status  of  legitimacy. 
I.ji  iis«-  of  legacy. 

Cited  in  note   (25  Eng.  Rul.  Cas.  554)   on  lapsing  of  legacy. 
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17  L.  R.  A.  440,  OSKAMP  v.  GADSDEN,  35  Neb.  7,  37  Am.  St.  Rep.  428,  52  N. 

W.  718. 
Telephone  conversations. 

Cited  in  Shawyer  v.  Chamberlain,  113  Iowa,  744,  86  Am.  St.  Rep.  411,  84 
N.  W.  661,  and  Southwark  Nat.  Bank  v.  Smith,  7  Pa.  Dist.  R.  185,  21  Pa.  Co. 
Ct.  5,  holding  conversations  by  telephone  admissible  in  evidence;  Gilliland  v. 
Southern  R.  Co.  85  S.  C.  30,  27  L.R.A.(N.S.)  1111,  137  Am.  St.  Rep.  861,  67  S. 
E.  20,  holding  it  is  to  be  presumed  where  a  telephone  is  installed  in  a  place 
of  business,  that  communications  made  over  the  telephone  in  the  ordinary 
business  transaction  are  privileged;  McCarthy  v.  Peach,  1SG  Mass.  68,  70  N.  E. 
1029,  1  Ann.  Cas.  801,  holding  where  plaintiff  has  testified  as  to  a  conversation 
he  had  over  the  telephone  with  defendant  a  witness  may  testify  as  to  portion 
of  such  conversation  he  heard;  Darling  v.  Atchison,  T.  &  S.  F.  R.  Co.  76  Kan. 
898,  93  Pac.  612,  on  telephonic  communications  in  evidence. 

Cited  in  footnote  to  Young  v.  Seattle  Transfer  Co.  63  L.R.A.  988,  which 
holds  storage  company's  possession  of  trunk  not  shown  by  evidence  that  a 
person  answering  a  call  for  the  company's  telephone  number  claimed  to  repre- 
sent the  company  and  that  in  compliance  with  a  request  to  him  an  expressman 
took  the  trunk  from  the  house  described  to  him. 

Cited  in  note   (127  Am.  St.  Rep.  540,  554)   on  law  of  telephone  as  applied  to 
contracts  and  evidence. 
Testimony  as   to   facts  mechanically   communicated. 

Annotation  cited  in  Wenchell  v.  Stevens,  30  Pa.  Super.  Ct.  532,  holding  that 
the  microscope  is  an  instrument  requiring  a  skilled  observer  and  such  a  one  is 
competent  to  testify  as  to  his  observations  rather  than  to  operate  the  instru- 
ment for  jury's  observation;  Wenchell  v.  Stevens,  30  Pa.  Super.  Ct.  532,  holding 
a  thorough  examination  of  expert  witnesses  is  always  expected,  and  is  necessary 
to  determine  the  true  measure  of  their  credibility  before  the  jury. 

17  L.  R,  A.  443,  CAMPBELL  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  86  Iowa,  587,  4 

Inters.  Com.  Rep.  403,  53  N.  W.  351. 

Reaffirmed  on  subsequent  appeal  in  90  Iowa,  764,  58  N.  W.  880. 
What   is   interstate   commerce. 

Approved  in  Dillon  v.  Erie  R.  Co.  19  Misc.  124,  43  N.  Y.  Supp.  320,  holding 
transportation  between  points  in  same  state,  with  incidental  passage  through  ter- 
ritory of  adjoining  state,  not  interstate  commerce;  Leavell  v.  Western  U.  Teleg. 
Co.  116  N.  C.  220,  27  L.  R.  A.  843,  47  Am.  St.  Rep.  798,  21  S.  E.  391,  holding  tele- 
grams sent  between  points  in  same  state  not  interstate  commerce,  though  delivered 
through  other  state. 

Cited  in  Leavenworth  v.  Ewing,  80  Kan.  64,  101  Pac.  664,  holding  tax  may 
be  imposed  upon  business  done  within  the  state,  although  the  express  company 
carrying  the  packages  from  one  point  to  another  within  the  state  passes  over 
aoil  of  another  state;  Western  U.  Teleg.  Co.  v.  Hughes,  104  Va.  246,  51  S.  E. 
225  (dissenting  opinion);  Shelby  Ice  &  Fuel  Co.  v.  Southern  R.  Co.  147  N.  C. 
67,  60  S.  E.  721, — as  to  whether  traffic  moving  from  one  in  state  to  another 
point  within  same  state  is  interstate  because  of  passing  through  another  state. 

Cited  in  footnotes  to  State  ex  rel.  Railroad  Commission  v.  Western  U.  Teleg.  Co. 
22  L.  R.  A.  570,  which  holds  telegrams  between  points  in  same  state  not  inter- 
state commerce,  though  traversing  other  state  on  route;  Re  Sanders,  18  L.  R.  A. 
550,  which  holds  void  as  to  original  packages,  act  requiring  marking  on  package 
of  year  in  which  seed  grown. 

Cited  in  notes    (60  L.  R.  A.  646)    on  corporate  taxation  and  the  commerce 
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clause;  (28  L.R.A.  (N.S.)  986)  OIK  transportation  between  points  in  same  state 
over  route  partly  in  another  as  interstate  commerce;  (47  L.  ed.  U.  S.  334)  on 
interstate  character  of  transportation  between  points  in  same  state  over  route 
which  passes  outside  such  state. 

Criticized  in  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U.  S.  621,  47  L.  ed.  336, 
23  Sup.  Ct.  Rep.  214,  Affirming  106  Fed.  359,  holding  transportation  between 
points  in  same  state  on  through  bills  of  lading,  interstate  commerce,  when  consid- 
erable portion  of  transportation  takes  place  in  other  state. 

17  L.  R.  A.  445,  WEIRS  v.  JONES  COUNTY,  86  Iowa,  625,  53  N.  W.  321. 

17  L.  R.  A.  447,  HEWLETT  v.  HOME  FOR  INCURABLES,  74  Md.  350,  24  Atl. 

324. 
Assignment   or  grift   of  insurance   policy. 

Cited  in  Re  Judson,  188  Fed.  706,  to  the  point  that  interest  in  insurance 
policy  is  assignable. 

Cited  in  footnotes  to  Chamberlain  v.  Butler,  54  L.  R.  A.  338,  and  Steinback  v. 
Diepenbrock,  44  L.  R.  A.  417,  which  authorize  assignment  of  policy  to  one  having 
no  insurable  interest;  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds  complete  gift 
not  made  by  verbal  assignment  of  life  policy,  accompanied  with  words  indicating 
intent  to  give,  and  delivery  of,  policy;  McQuillan  v.  Mutual  Reserve  Fund  Life 
Asso.  56  L.  R.  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall 
be  void  as  to  all  above  debt  due  assignee;  Opitz  v.  Karel,  62  L.  R.  A.  982,  sus- 
taining insured's  right  to  make  gift  of  policy  of  life  insurance;  Hinton  v. 
Mutual  Reserve  Fund  L.  Asso.  65  L.R.A.  161,  which  holds  insurance  company 
not  liable  on  policy  issued  to  wife  of  mortgagor  and  assigned  by  her  to  mort- 
gagee as  security  for  the  debt;  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  550,  which 
holds  assignment  of  life  policy  immediately  on  its  issue  to  evade  rule  against 
issuing  policy  to  one  without  insurable  interest  renders  assignment  void. 

Cited  in  notes    (28  Am.  St.  Rep.  658;   87  Am.  St.  Rep.  487,  490,  497)   on  as- 
signment of  life  insurance  policies. 
Recovery  of  premiums. 

Cited  in  footnote  to  American  Mut.  L.  Ins.  Co.  Ins.  Co.  v.  Bertram,  64  L.R.A. 
935,  sustaining  right  to  recover  premiums  paid  on  policy  transferred  by  void 
assignment,  upon  agent's  assurance  of  its  validity. 

17  L.  R.  A.  448,  EHRISMAN  v.  EAST  HARRISBURG  CITY  PASS.  R.  CO.  150 

Pa.  180,  24  Atl.  596. 
Relative    rights    of   street    railroad    company   and    traveler. 

Approved  in  Gilmore  v.  Federal  Street  &  P.  Valley  Pass.  R.  Co.  153  Pa.  33, 
34  Am.  St.  Rep.  682,  25  Atl.  651;  Smith  v.  Philadelphia  Traction  Co.  3  Pa.  Super. 
Ct.  135,  40  W.  N.  C.  503;  Davidson  v.  Schuylkill  Traction  Co.  4  Pa.  Super.  Ct. 
80;  Gibbons  v.  Wilkes-Barre  &  Suburban  Street  R.  Co.  155  Pa.  282,  26  Atl.  417, — 
holding  it  not  negligence  per  se  for  one  to  be  on  street  car  tracks  at  any  place, 
though  rights  of  company  are  superior  in  some  respects. 

Cited  in  Citizens'  Street  R.  Co.  v.  Howard,  102  Tenn.  485,  52  S.  W.  864,  sus- 
taining superior,  though  not  exclusive,  right  of  way  of  street  railroad  company 
over  portion  of  track  between  crossings;  Moore  v.  Kansas  City  &  I.  Rapid  Trans- 
it R.  Co.  126  Mo.  274,  29  S.  WT.  9,  sustaining  paramount,  but  not  exclusive,  right 
of  railway  company  whose  track  is  laid  in  street,  to  that  part  of  street  in  which 
its  track  is  laid;  Gilmartin  v.  Lackawanna  Valley  Rapid  Transit  Co.  186  Pa.  195, 
40  Atl.  322,  upholding  superior  right  of  city  passenger  railway  company  to  unob- 
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structed  track  for  passage  of  its  ear;  Potter  v.  Scranton  Traction  Co.  176  Pa. 
279,  35  Atl.  188,  holding  right  of  trolley  company  to  occupy  track  with  usual  appli- 
ance for  reasonable  time  to  make  necessary  repairs  superior  to  right  of  casual 
traveler  to  unobstructed  use  of  street;  Stroudsburg  v.  Stroudsburg  Pass.  R.  Co. 
2  Pa.  Dist.  R.  39,  12  Pa.  Co.  Ct.  129,  sustaining  right  of  street  railway  company 
to  build  side  track  in  street;  Denver  City  Tramway  Co.  v.  Norton,  73  C.  C.  A. 
1,  141  Fed.  605,  holding  while  street  cars  and  drivers  of  vehicles  and  pe- 
destrians as  a  general  rule  have  concurrent  rights  to  occupy  public  street  cross- 
ings in  a  city  the  right  of  the  railroad  at  such  point  is  superior,  in  the  sense 
that  it  is  preferential,  as  to  the  right  of  way;  Ford  v.  Paducah  City  R.  Co.  124 
Ky.  494,  8  L.R.A. (N.S.)  1097,  124  Am.  St.  Rep.  412,  99  S.  W.  355,  holding  duty 
of  person  walking  along  car  track  to  give  way  for  passage  of  cars. 
Negligence  of  street  railway  company. 

Cited  in  Kaechele  v.  United  Traction  Co.  15  Pa.  Super.  Ct.  76,  and  Jones  Bros, 
v.  Greensburg,  J.  &  P.  Street  R.  Co.  9  Pa,  Super.  Ct.  70,  43  W.  N.  C.  301,  holding 
it  duty  of  street  railway  company  to  exercise  only  such  watchful  care  as  will  pre- 
vent injuries  to  persons  who,  without  negligence  on  their  part,  may  be  able  to  get 
out  of  the  way;  Smith  v.  Holmesburg,  T.  &  F.  Electric  R.  Co.  187  Pa.  454,  41  Atl. 
479,  denying  liability  of  electric  railway  company  for  injury  caused  by  horse  be- 
er ming  frightened  and  suddenly  backing  wagon  into  slowly  approaching  car ; 
Tliatcher  v.  Central  Traction  Co.  166  Pa,  71,  36  W.  N.  C.  85,  45  Am.  St.  Rep.  645, 
30  Atl.  1048,  holding  negligence  of  gripman  as  to  speed  and  in  failing  to  attempt 
to  stop  car  when  in  manifest  danger  of  colliding  writh  wagon  on  track,  for  jury; 
Hanlon  v.  Philadelphia  &  W.  C.  Turnp.  Road  Co.  182  Pa.  119,  40  W.  N.  C.  522,  37 
Atl.  943,  holding  engineer  of  dummy  engine  running  on  tvirnpike  not  free  from 
negligence,  as  matter  of  law,  in  blowing  off  steam  on  approaching  horses,  which  he 
saw  were  frightened;  West  Chicago  Street  R.  Co.  v.  Schwartz,  93  111.  App.  400- 
(dissenting  opinion),  majority  holding  motorman  not  bound  to  slacken  speed  of 
car  in  anticipation  of  persons  seen  approaching  track. 
Contributory  negligence  on  street  car  track. 

Followed  in  Harman  v.  Pennsylvania  Traction  Co.  18  Lane.  L.  Rev.  363,  and 
Wheelahan  v.  Philadelphia  Traction  Co.  150  Pa.  190,  24  Atl.  688,  holding  failure 
to  stop,  look,  and  listen  before  driving  across  street  railway  track  negligence  per 
se. 

Approved  in  Burke  v.  Union  Traction  Co.  198  Pa.  499,  48  Atl.  470,  holding  it 
necessary  to  keep  looking  for  approaching  electric  car  till  track  is  reached ;  Mc- 
Cracken  v.  Consolidated  Traction  Co.  201  Pa.  382,  88  Am.  St.  Rep.  814,  50  AtL 
830,  holding  bicyclist  negligent  in  failing  to  look  and  listen  just  before  attempting 
to  cross  electric  street  car  track;  Gilmore  v.  Federal  Street  &  P.  Valley  Pass.  R. 
Co.  153  Pa.  33,  34  Am.  St.  Rep.  682,  25  Atl.  651,  holding  person  required  to  look 
in  both  directions  for  approaching  car  before  attempting  to  cross  street  car  track; 
Trout  v.  Altoona  &  L.  Valley  Electric  R.  Co.  13  Pa.  Super.  Ct.  24,  holding  it  abso- 
lute duty  to  look  for  approaching  street  car,  and  to  listen  also,  if  there  is  any 
obstruction;  Omslaer  v.  Pittsburg  &  B.  Traction  Co.  168  Pa.  521,  47  Am.  St.  Rep. 
901,  32  Atl.  50,  holding  it  duty  of  one  traveling  behind  noisy  wagon,  to  stop  and 
listen  before  driving  on  electric  railway  track  at  place  where  view  is  obstructed; 
Davidson  v.  Denver  Tramway  Co.  4  Colo.  App.  288,  35  Pac.  920,  requiring  one 
about  to  cross  street  car  track,  to  use  senses  to  avoid  injury:  McCauley  v.  Phila- 
delphia Traction  Co.  13  Pa.  Super.  Ct.  358,  holding  one  negligent  if  struck  just 
as  she  stepped  on  track  by  street  car  which  she  must  have  seen  if  she  had  looked : 
Potter  v.  Scranton  R.  Co.  19  Pa.  Super.  Ct.  446,  holding  one  negligent  in  attempt- 
ing to  drive  across  electric  railway  without  looking  for  car,  except  at  point  20  or 
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30  feet  from  track;  Pieper  v.  Union  Traction  Co.  202  Pa.  103,  51  Atl.  739,  holding 
it  negligence  precluding  recovery  to  glance,  when  50  or  70  feet  away,  down  street 
car  track  on  first  reaching  street,  and  then  drive  covered  wagon  across  track  with- 
out looking  further;  Keenan  v.  Union  Traction  Co.  202  Pa.  110,  58  L.  R.  A.  218, 
51  Atl.  742,  holding  it  negligence  precluding  recovery  for  driver  of  covered  wagon 
to  look  up  electric  railway  track  319  feet,  while  35  feet  away,  and  then  drive 
across  track  on  walk,  without  looking  further;  Smith  v.  Electric  Traction  Co.  187 
Pa.  113,  42  W.  X.  C.  352,  40  Atl.  96G,  holding  one  negligent  per  se  in  driving  on 
street  car  track  in  front  of  slowly  moving  car,  without  increasing  his  speed,  al- 
though he  expected  car  to  stop. 

Cited  in  Raulston  v.  Philadelphia  Traction  Co.  13  Pa.  Super.  Ct.  415,  holding  one 
not  negligent  per  se  in  attempting  to  drive  across  track  in  front  of  electric  car 
200  feet  distant  when  horse  reaches  track;  Blackburn  v.  Southern  P.  Co.  34  Or. 
219,  55  Pac.  225,  holding  failure  to  look  and  listen  for  train  before  attempting  to 
cross  railroad  track  negligence  per  se;  Donohoe  v.  Portland  R.  Co.  56  Or.  66, 
107  Pac.  964,  to  the  point  that  failure  to  look  in  both  directions  for  approach- 
ing car  just  before  attempting  to  cross  electric  railway  track  is  negligence  per 
se;  Zeiss  v.  Philadelphia  &  W.  C.  Street  R.  Co.  11  Del.  Co.  Rep.  161,  holding 
that  person  who  enters  on  street  car  track  after  driving  along  it  for  sixty  feet 
without  looking  just  before  entry  is  negligent;  Lynch  v.  Schuylkill  Valley 
Traction  Co.  26  Montg.  Co.  L.  Rep.  94,  holding  that  person  who  fails  to  look 
both  ways  just  before  entering  on  suburban  trolley  track  is  guilty  of  negli- 
gence; Meser  v.  Union  Traction  Co.  205  Pa.  483,  55  Atl.  15,  holding  that  duty 
to  look  for  approaching  street  car  is  not  performed  by  looking  when  first  enter- 
ing on  street,  but  continues  until  track  is  reached;  Chicago  City  R.  Co.  v. 
Soszynski,  134  111.  App.  152,  holding  person  who  attempted  to  cross  track  in 
front  of  car  knowing  that  he  could  not  get  across  unless  car  slackened  speed, 
guilty  of  contributory  negligence;  Rissler  v.  St.  Louis  Transit  Co.  113  Mo.  App. 
123,  87  S.  W.  578,  holding  pedestrian  crossing  a  car  track  must  look  and  listen; 
Vizacchero  v.  Rhode  Island  Co.  26  R.  I.  399,  69  L.R.A.  192,  59  Atl.  105,  as 
to  duty  of  traveler  at  street  car  crossing  to  look  both  ways  for  approaching 
car;  Smathers  v.  Pittsburg  &  B.  Street  R.  Co.  226  Pa.  214,  75  Atl.  190,  hold- 
ing where  one  at  a  street  car  crossing  looks  and  sees  a  car  so  far  distant  that  in 
the  exercise  of  ordinary  prudence  he  is  justified  in  concluding  that  he  can 
safely  cross,  the  question  of  his  contributory  negligence  is  one  for  the  jury; 
Berger  v.  Philadelphia  Rapid  Transit  Co.  141  Fed.  1021 ;  Kannenberg  v. 
€onestoga  Traction  Co.  215  Pa.  556,  64  Atl.  680,  21  Lane.  L.  Rev.  245;  Beer- 
man  v.  Union  R.  Co.  24  R.  I.  283,  52  Atl.  1090;  Timler  v.  Philadelphia  Rapid 
Transit  Co.  214  Pa.  477,  63  Atl.  824, — holding  when  driver  of  a  team  at  the 
intersection  of  two  city  streets  fails  to  look  immediately  before  going  upon  the 
track  he  is  guilty  of  contributory  negligence. 

Cited  in  footnotes  to  Newark  Pass.  R.  Co.  v.  Bloeh,  22  L.  R.  A.  374,  which  holds 
one  crossing  electric  railway  track  not  required  to  look  beyond  distance  within 
which  cars  moving  at  lawful  speed  endanger  him ;  Winter  v.  Federal  Street  &  P. 
Valley  R.  Co.  19  L.  R.  A.  232,  which  holds  it  negligence  to  obstruct  electric  street 
railway  track  while  unloading  safe;  Kansas  City-Leavenworth  R.  Co.  v. 
Gallagher,  64  L.R.A.  344,  which  holds  crossing  electric  railway  track  in  front 
of  approaching  car  not  negligence,  if,  in  view  of  its  distance,  rate  of  speed,  and 
other  circumstances,  a  reasonably  prudent  man  would  undertake  to  cross; 
Harden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A.  300,  which  holds 
failure  to  look  and  listen  before  crossing  street  car  track  at  public  crossing 
not  negligence  per  se. 

Cited   in   notes    (25  L.   R.   A.  509)    on   injuries  by  street  car  collisions  with 
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vehicles  or  horses;  (15  L.R.A.(N.S.)  257,  258)  on  duty  to  look  and  listen  be- 
fore crossing  electric  road;  (32  L.R.A.(N.S.)  267)  on  driving  across  street  rail- 
way where  view  obstructed  as  negligence. 

Distinguished  in  Downey  v.  Pittsburgh,  A.  &  M.  Traction  Co.  161  Pa.  134,  34 
W.  N.  C.  381,  28  Atl.  1019,  holding  one  who  stops,  looks,  and  listens  when  1  or 
iy2  rods  from  electric  car  tracks,  at  place  well  fitted  for  the  purpose,  not  negli- 
gent per  se  in  then  driving  on  track;  Tompkins  v.  Scranton  Traction  Co.  3  Pa. 
Super.  Ct.  580,  holding  it  not  negligent  per  se  to  attempt  to  drive  across  electric 
railway  track  on  dark  night,  after  stopping,  looking,  and  listening  for  car; 
Fellers  v.  Warren  Street  R.  Co.  26  Pa.  Super.  Ct.  32,  holding  where  pedestrian 
was  about  to  cross  the  track  at  a  curve  when  it  was  the  custom  to  run  cars 
slowly  and  looked  and  saw  car  at  such  a  distance  that  she  thought  she  could 
cross  in  front  of  it  the  car  being  run  at  a  high  rate  of  speed,  the  question  of 
plaintiffs  contributory  negligence  was  for  jury. 
At  place  other  than  crossing. 

Approved  in  Flynn  v.  Wilkes-Barre  &  W.  Valley  Traction  Co.  9  Kulp,  32,  hold- 
ing one  negligent  in  placing  himself  so  near  electric  railway  track  as  to  be  in 
range  of  car  which  was,  or  might  with  proper  care  have  been,  seen  by  him;  Mor- 
row v.  Delaware  County  &  P.  Electric  R.  Co.  199  Pa.  160,  48  Atl.  974,  holding  it 
negligent  to  permit  loaded  cart  to  come  into  collision  with  trolley  car  while  driv- 
ing in  highway  wide  enough  to  allow  keeping  at  safe  distance;  Cupps  v.  Consoli- 
dated Traction  Co.  13  Pa.  Super.  Ct.  634,  holding  one  observing  an  approaching- 
electric  car  321  feet  away  negligent  in  driving  across  track  in  middle  of  block, 
immediately  in  front  of  car,  without  looking  further. 

Cited  in  Laufer  v.  Bridgeport  Traction  Co.  68  Conn.  489,  37  L.  R.  A.  538,  37 
Atl.  379,  holding  one  not  negligent  in  turning  across  right-hand  street  car  track 
on  bridge  to  avoid  car  on  other  track,  though  he  knows  car  is  behind  him  on  such 
track,  but  so  far  away  as  to  permit  safe  crossing  if  car  is  moving  at  ordinary 
speed;  Moore  v.  Charlotte  Electric  Street  R.  Co.  128  N.  C.  459,  39  S.  E.  57,  hold- 
ing one  not  negligent  per  se  in  attempting  to  drive  across  street  car  track  between; 
crossings,  in  front  of  car  some  distance  away. 

17  L.  R.  A.  450,  MENSCH  v.  PENNSYLVANIA  R.  CO.  150  Pa.  598,  25  Atl.  31. 
Assumption   of  risk  by  servant. 

Cited  in  Bradbury  v.  Kingston  Coal  Co.  157  Pa.  245,  W.  N.  C.  98,  27  Atl.. 
400,  holding  risk  of  accident  from  cause  not  discoverable  in  advance  assumed  by 
servant. 
Sufficiency  of  proof  of  master's   negligence. 

Approved  in  Wojciechowski  v.  Spreckels's  Sugar  Ref.  Co.  177  Pa.  64,  35  Atl., 
596,  holding  mere  proof  of  accident  insufficient  to  authorize  recovery  against  mas- 
ter; Green  v.  Sansom,  41  Fla.  105,  25  So.  332,  holding  mere  breaking  of  instrumen- 
tality furnished  by  master  insufficient  to  authorize  finding  of  negligence;  Mixter 
v.  Imperial  Coal  Co.  152  Pa.  397,  25  Atl.  587,  holding  fact  that  brake  was  out  of 
order  insufficient  to  render  master  liable  for  injury  to  servant;  Bradbury  v. 
Kingston  Coal  Co.  157  Pa.  245,  27  Atl.  400,  holding  owner  of  coal  mine  not  liable 
for  death  of  miner  jumping  from  cage  in  shaft  because  engineer  pulls  reverse  lever 
too  far. 

Cited  in  San  Antonio  Edison  Co.  v.  Dixon,  17  Tex.  Civ.  App.  328,  42  S.  W.  1009, 
holding  electric  railway  liable  for  injury  to  employee  from  breaking  of  rented  pole 
containing  defect  discoverable  by  proper  inspection;  Martin  v.  Philadelphia  &  R_ 
R.  Co.  200  Pa  608,  50  Atl.  193,  Affirming  4  Dauphin  Co.  Rep.  94,  holding  railway 
not  liable  for  injury  to  mail  agent  falling  through  unguarded  door  of  car  because- 


235  L.  R.  A.  CASES  AS  AUTHORITIES.  [17  L.R.A.  456 

safety  bar  not  readily  removable  from  socket ;  O'Rourke  v.  Alphons  Custodia 
Chimney  Constr.  Co.  21  Pa.  Super.  Ct.  56,  holding  employer's  negligence  shown  by 
adoption  of  device  requiring  workman  to  be  exposed  while  hoisting  materials  to 
top  of  stack;  Smith  v.  Philadelphia  &  R.  R.  Co.  232  Pa.  326,  81  Atl.  297,  hold- 
ing that  in  action  for  injury  of  servant  caused  by  defective  appliances  it  must 
appear  that  master  had  opportunity  of  previous  knowledge  or  that  facts  were 
such  that  he  ought  to  have  known  of  defects;  Feist  v.  W.  B.  Bertels  Son  &  Co. 
14  Luzerne  Leg.  Reg.  86,  holding  that  in  action  by  servant  for  injuries  some 
specific  negligence  on  master's  part  must  be  shown;  Tobler  v.  Pioneer  Min.  & 
Mfg.  Co.  166  Ala.  507,  52  So.  86,  holding  that  where  master  does  everything 
that  law  requires  him  to  do  he  is  not  liable  for  any  risk  incident  to  employment. 

Cited  in  note  (41  L.  R.  A.  121)  on  knowledge  as  element  of  employer's  liability 
to  injured  servants. 
N  «-ti  I  i.u«- HIM-    question   for  jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146, 
holding  question  whether  employee  negligent  in  using  defective  ladder  to  adjust 
dangerous  belt  for  jury. 
Who  are  fellow  servants. 

Cited  in  notes  (18  L.  R.  A.  795)  on  what  constitutes  common  employment;  (54 
L.  R.  A.  157)  on  vice  principalship  as  determined  with  reference  to  character  of 
act  which  caused  injury. 

17  L.  R.  A.  454,  HUGHES  v.  BINGHAM,  135  N.  Y.  347,  32  N.  E.  78. 
Conditional  dedication. 

Cited  in  Wright  v.  Floyd  County,  1  Ga.  App.  593,  58  S.  E.  72,  holding  county 
has  right  to  accept  conditional  dedication  of  bridge;  Mitchell  v.  Einstein,  105 
App.  Div.  421,  94  N.  Y.  Supp.  210,  holding  deed  in  fee  to  property  for"  a  street 
not  limited  by  clause  specifying  use  to  which  property  is  to  be  appropriated. 

17  L.  R.  A.  456,  FERA  v.  WICKHAM,  135  N.  Y.  223,  31  N.  E.  1028. 
Rights  as  to  set-off. 

Approved  in  Ginsburg  v.  Von  Seggern,  59  App.  Div.  602,  69  N.  Y.  Supp.  758, 
denying  right  of  defendant  in  action  by  trustee  on  note  constituting  part  of  trust 
fund,  to  set  off  his  unascertained  interest  in  such  fund;  De  Camp  v.  Thomson, 
159  N.  Y.  449,  70  Am.  St.  Rep.  570,  54  N.  E.  11,  denying  right  to  set  off  judg- 
ments, where  appeal  from  one  is  still  pending ;  Dunn  v.  Uvalde  Asphalt  Paving  Co, 
175  N.  Y.  219,  67  N.  E.  439,  denying  right  to  set  off  unascertained  claim  against 
liquidated  claim  which  is  due. 
—  In  case  of  assignment,  generally. 

Approved  in  Norton  v.  McCarthy,  10  Misc.  224,  30  N.  Y.  Supp.  1057,  denying 
right  to  set  off  against  assignees,  claims  against  assignor  maturing  after  assign- 
ment; Stadler  v.  First  Nat.  Bank,  22  Mont.  211,  74  Am.  St.  Rep.  582,  56  Pac. 
Ill,  holding  notice  to  maker  of  transfer  of  non-negotiable  note  unnecessary  to  pre- 
vent set-off  against  note,  of  claim  against  assignor,  not  due  at  time  of  transfer; 
Bamberger  v.  Oshinsky,  21  Misc.  718,  48  N.  Y.  Supp.  139,  denying  right  to  set  off 
against  assignee  of  undertaking  on  appeal,  judgment  acquired  by  defendant  after 
undertaking  assigned. 

Cited  in  Seibert  v.  Dunn,  70  Misc.  425,  2  N.  Y.  Civ.  Proc.  Rep.  N.  S.  278,  126 
N.  Y.  Supp.  974;  Central  Trust  Co.  v.  Morton  Trust  Co.  200  N.  Y.  581,  93  N. 
E.  975;  Re  McDonogh,  138  App.  Div.  292,  122  N.  Y.  Supp.  1033,— holding 
that  no  right  of  set-off  exists  as  against  assignee  unless  it  existed  at  time  of 
assignment;  Seibert  v.  Dunn,  70  Misc.  425,  126  N.  Y.  Supp.  974,  to  the  point 
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that  set-off  against  assignee  will  not  be  allowed  unless  claim  was  in  existence 
at  time  of  assignment;  D'Amelio  v.  Abraham,  54  Misc.  390,  105  X.  Y.  Supp. 
1019;  Michigan  Sav.  Bank  v.  Miller,  110  App.  Div.  672,  96  N.  Y.  Supp.  568,— 
holding  d'Bbt  not  mature  at  time  of  assignment  of  demand  not  subject  of  set- 
off. 

Cited  in  note  (23  L.  R.  A.  307)  on  set-off  against  assigned  claim,  of  debtor's 
claim  against  assignor. 

Distinguished  in  Laybourn  v.  Seymour,  53  Minn.  109,  39  Am.  St.  Rep.  579,  54 
N.  W.  941,  sustaining  right,  in  action  by  assignee  for  goods  sold,  to  set  off  dam- 
ages for  assignor's  breach  of  contract  to  deliver  other  goods. 
—  In    case   of   insolvency,    generally. 

Approved  in  Storts  v.  Mills,  93  Mo.  App.  206,  holding  that  right  of  set-off  can- 
not arise  after  assignment  for  creditors  in  favor  of  creditor  who  is  also  indebted 
to  insolvent  estate;  Hamilton  v.  Piza,  6  App.  Div.  599,  39  X.  Y.  Supp.  773,  holding 
notes  falling  due  after  assignment  for  creditors  by  indorsers  not  a  counterclaim 
against  estate;  Groff  v.  Friedline,  14  Misc.  239,  35  N.  Y.  Supp.  755,  denying  right 
of  defendant,  in  action  by  assignee  for  creditors,  to  set  off  note  made  by  assignor 
maturing  after  assignment,  which  defendant  paid  as  accommodation  indorser; 
Hall  v.  Holland  House  Co.  12  Misc.  57,  33  N.  Y.  Supp.  50,  Affirming  9  Misc.  246, 
30  N.  Y.  Supp.  263,  holding  note  made  by  corporation  not  available  as  set-off  in 
action  by  receiver  appointed  before  its  maturity;  Lees  v.  Hayden,  78  Hun,  371, 
29  N.  Y.  Supp.  179,  denying  right  of  one  giving  note  to  assignee  for  creditors  for 
debt  due  assignor,  in  action  on  note  by  receiver  appointed  after  assignment  ad- 
judged fraudulent,  to  set  off  draft  against  assignor,  maturing  after  assignment; 
Freedman  v.  Loomis,  12  Misc.  157,  32  N.  Y.  Supp.  1077,  holding  that  scrip  issued 
by  club,  redeemable  on  specified  date,  not  allowable  as  set-off  against  receiver  ap- 
pointed before  such  date;  Re  Meyer,  106  Fed.  831,  denying  right  of  principal,  de- 
manding return  of  goods  from  factor's  general  assignee,  to  offset  against  advances 
made  by  factor,  unmatured  notes  held  by  third  person,  made  by  principal  for 
factor's  accommodation;  Franzen  v.  Zimmer,  90  Hun,  108,  35  X.  Y.  Supp.  612, 
denying  right  of  insurance  agent  to  set  off  rebates  against  claim  by  assignee  for 
creditors  of  company  for  premiums  collected  by  agent. 

Cited  in  Kortjohn  v.  Continental  Xat.  Bank,  63  Mo.  App.  171,  denying  right  to 
set  off,  in  action  by  assignee  for  creditors,  claim  not  due  at  time  of  assignment; 
Frank  v.  Mercantile  Nat.  Bank,  182  X.  Y.  267,  108  Am.  St.  Rep.  805,  74  X.  E. 
841,  holding  same;  Fress  v.  John  Shields  Constr.  Co.  145  Fed.  1020,  as  to  neces- 
sity of  claim  against  debtor  maturing  before  assignment;  Knight  v.  Rothschild, 
132  App.  Div.  276,  117  X.  Y.  Supp.  26,  holding  under  code  a  claim  against  an 
insolvent  acquired  after  notice  of  the  appointment  of  his  assignee  cannot  be 
set  off  against  assignee ;  Schlesinger  v.  Goldberg,  47  Misc.  150,  93  X.  Y.  Supp. 
592,  holding  the  right  to  a  set-off  must  exist  at  time  of  suspension  or  insolvency. 

Annotation  cited  in  Richardson  v.  Anderson,  109  Md.  646,  25  L.R.A.  (X.S.) 
398,  130  Am.  St.  Rep.  543,  72  Atl.  485,  holding  immature  claim  may  not  be  set 
off  against  assignee. 

Cited  in  footnote  to  Barbour  v.  Xational  Exchange  Bank,  20  L.  R.  A.  192, 
which  holds  judgment  in  favor  of  receiver  against  bank  for  penalty  for  usury  sub- 
ject to  set-off  of  subsequent  judgments  for  bank. 

Cited  in  notes  (23  L.  R.  A.  315)  on  right  to  set  off  insolvent's  obligation  on 
claim  in  hands  of  his  receiver  or  assignee  or  trustee  for  creditors ;  ( 55  L.  R.  A. 
57)  on  set-off  in  bankruptcy  cases;  (25  L.R.A.  (X.S.)  394)  on  effect  of  imma- 
turity of  claim  at  time  of  insolvency  proceedings  upon  right  of  set-off;  (47  Am. 
St.  Rep.  580,  581)  on  equitable  set-off  after  insolvency. 

Distinguished  in  Re  Hatch,  155  N.  Y.  405,  40  L.  R.  A.  665,  50  X.  E.  49,  Revers- 
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ing  22  App.  Div.  19,  47  X.  Y.  Supp.  850,  holding  claim  accruing  in  favor  of  as- 
signee for  creditors  on  contract  with  assignor  subject  to  set-off  against  claim  due 
from  assignor  before  assignment;  Groff  v.  Bliss,  19  Misc.  15,  42  N.  Y.  Supp.  843, 
Reversing  18  Misc.  381,  41  N.  Y.  Supp.  1117,  sustaining  right  of  defendant  in 
action  by  assignee  for  creditors  for  goods  sold,  to  set  off  note  given  to  assignor 
before  assignment,  due  after  assignment  and  paid  at  maturity;  Assets  Realiza- 
tion Co.  v.  Buffalo,  118  App.  Div.  573,  103  N.  Y.  Supp.  153,  holding  fact  that 
debt  due  insolvent  is  not  due  when  he  makes  assignment  does  not  prevent  set- 
off. 


-  Of  or   n^:i  iiisl    bank   deposit. 

Approved  in  Mechanics'  Bank  v.  Stone,  115  Mich.  651,  74  N.  W.  204,  denying 
right  of  bank  to  set  off  unmatured  debt  due  it,  against  deposit  of  insolvent 
debtor;  Kling  v.  Irving  Nat.  Bank,  21  App.  Div.  376,  47  N.  Y.  Supp.  528,  deny- 
ing bank's  right  to  set  off  unmatured  obligation  of  insolvent  debtor  against  bal- 
ance of  deposit;  Taylor  v.  Weir,  63  111.  App.  84,  denying  right  to  set  off  unma- 
tured certificate  of  deposit  in  action  by  assignee  of  banker  giving  certificate; 
Jaeger  v.  Bowery  Bank,  8  Misc.  151,  29  N.  Y.  Supp.  303,  denying  bank's  right  to 
set  off  note  maturing  after  depositor's  death,  in  action  by  executor  for  deposit. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  93,  46  L.  R.  A. 
392,  footnote  p.  388,  78  Am.  St.  Rep.  431,  45  Atl.  23,  sustaining  right  to  set  off, 
without  demand,  deposit  in  insolvent  bank  against  note  maturing  after  receiver 
appointed;  Clute  v.  Warner,  8  App.  Div.  41,  40  N.  Y.  Supp.  392,  authorizing  set- 
off  of  deposit  against  note  from  depositor  to  bank,  not  due  at  time  receiver  ap- 
pointed for  bank;  Stadler  v.  First  Nat.  Bank,  22  Mont.  215,  74  Am.  St.  Rep.  582, 
56  Pac.  Ill,  denying  right  to  set  off  unmatured  certificates  of  deposit  against 
note  not  yet  due  at  time  of  its  assignment  by  insolvent  bank;  Johnston  v. 
Humphrey,  91  Wis.  80,  51  Am.  St.  Rep.  873,  64  N.  W.  317,  sustaining  right  to 
set  off  against  assignee  of  bank,  certificates  of  deposit,  purchased  in  good  faith 
after  bank  closed  its  doors,  but  before  assignment  made;  Ewart  v.  Bank  of  Monroe, 
70  Hun,  95,  23  N.  Y.  Supp.  1124,  sustaining  right  of  owner  of  money  deposited 
by  commission  merchant,  to  deposit,  as  against  bank  which  held  unmatured  note 
against  depositor,  and  did  not  rely  on  deposits. 

Cited  in  footnote  to  Yardley  v.  Clothier,  17  L.  R.  A.  462,  which  authorizes  set- 
off  of  deposit  in  insolvent  bank  against  depositor's  liability. 

Cited  in  note  (27  L.R.A.  (N.S.)  811)  on  right  of  bank  to  set  off  unmatured 
claim  against  deposit. 

Distinguished  in  Smith  v.  Eighth  Ward  Bank,  31  App.  Div.  10,  52  N.  Y.  Supp. 
290,  holding  bank's  lien  on  note  deposited  for  collection  limited,  as  against  re- 
ceiver of  depositor,  to  indebtedness  due  to  bank  at  time  of  receiver's  appointment; 
Jones  v.  Piening,  85  Wis.  267,  55  N.  W.  413,  sustaining  right  to  set  off  deposit  in 
action  by  assignee  of  bank  against  notes  of  depositor  not  due  at  time  of  assign- 
ment. 

Disapproved  in  St.  Paul  &  M.  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am.  St.  Rep. 
576,  58  N.  W.  826,  sustaining  right  of  defendant  in  action  by  assignee  of  bank  on 
note  maturing  after  assignment,  to  set  off  certificate  of  deposit  given  by  bank, 
subsequently  maturing. 

-  Against  legacy. 

Cited  in  Re  Peaslee,  81  Hun,  599,  30  N.  Y.  Supp.  1028,  denying  right  of  execu- 
tors to  set  off,  against  absolute  legacy,  contingent  claims  against  legatee. 
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17  L.  R.  A.  462,  YARDLEY  v.  CLOTHIER,  2  C.  C.  A.  349,  3  U.  S.  App.  207, 

51  Fed.  506. 
Set-off  in  case  of  insolvency. 

Cited  in  notes    (17  L.R.A.  457)    on  effect  of  immaturity  of  claim  at  time  in- 
solvency occurs,   on   right  of   set-off;    (47  Am.  St.  Rep.  581,  592)    on  equitable 
set-off  after  insolvency. 
—  Of  or  a&ainst  bank   deposit. 

Cited  in  Hatch  v.  Johnson  Loan  &  T.  Co.  79  Fed.  836,  holding  that  national 
bank  receiver  holds  its  notes  subject  to  same  defenses  that  applied  to  bank; 
Mercer  v.  Dyer,  15  Mont.  321,  39  Pac.  314,  sustaining  right  of  debtor  of  in- 
solvent national  bank  to  set  off  claim  against  bank,  even  though  unmatured  at 
time  of  bank's  insolvency;  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90 
Md.  93,  46  L.  R.  A.  392,  78  Am.  St.  Rep.  431,  45  Atl.  23,  sustaining  right  to 
set  off,  without  demand,  deposit  in  insolvent  bank  against  note  maturing  after 
receiver  appointed;  Templeman  v.  Hutchings,  24  Tex.  Civ.  App.  3,  57  S.  W. 
868,  sustaining  right  of  bank  to  set  off,  against  amount  credited  to  insolvent 
as  deposit,  notes  of  insolvent  for  amount  of  which  credit  was  given;  Stadler  v. 
First  Nat.  Bank,  22  Mont.  215,  74  Am.  St.  Rep.  582,  56  Pac.  Ill,  sustaining 
right  to  set  off  matured  deposit  in  insolvent  bank  against  note  not  yet  due  at 
time  of  its  assignment  by  bank;  Philler  v.  Yardley,  25  L.  R.  A.  832,  10  C.  C. 
A.  568,  17  U.  S.  App.  647,  62  Fed.  651,  holding  appropriation  by  clearing  house 
after  closing  of  national  bank,  of  money  paid  in  by  other  banks  and  left  with 
clearing  house  as  security  for  balance  from  insolvent  bank,  not  unlawful  pref- 
erence; Fry  v.  Houston,  6  Tex.  Civ.  App.  712,  26  S.  W.  284,  sustaining  right 
of  purchaser  of  land  to  require  vendor's  assignee  for  creditors  to  release  vendor's 
lien  on  tendering  balance  of  purchase  price  less  amount  of  purchaser's  deposit 
in  vendor  bank  at  time  of  assignment;  Davis  v.  Industrial  Mfg.  Co.  114  N.  C. 
331,  23  L.  R.  A.  324,  19  S.  E.  371,  requiring  receiver  of  bank  to  deduct  from 
amount  due  creditor,  all  debts,  whether  mature  or  not,  due  from  him  either 
as  principal  or  surety;  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St. 
R*p.  494,  90  X.  \V.  294,  upholding  depositor's  right  to  set  off  credit  on  books, 
when  bank  becomes  insolvent,  against  unmatured  notes;  Robinson  v.  Aird,  43 
Fla.  40,  29  Atl.  633,  as  to  amount  on  deposit  being  set-off  against  receiver  of 
insolvent  bank  on  note  held  by  bank;  Citizens'  Bank  v.  Kretschmar,  91  Miss. 
617,  44  So.  930,  holding  receiver  of  bank  takes  property  subject  to  all  set-offs 
which  would  have  been  allowed  against  bank;  Kuhn  v.  Strawn,  57  Pittsb.  L. 
J.  N.  S.  545,  to  the  point  that  while  distribution  of  insolvent  bank's  assets  must 
be  rateable,  yet  rule  does  not  prevent  striking  of  balance  between  debtor  and 
creditor. 

Cited  in  footnote  to  Armstrong  v.  Warner,  17  L.  R.  A.  466,  which  holds  ac- 
ceptor of  draft  discounted  by  bank  before  insolvency  entitled  to  set  off  money 
due  drawer  on  deposit  account. 

17  L.  R.  A.  466,  ARMSTRONG  v.  \YARXER,  49  Ohio  St.   376,  31  X.   E.   877. 
Right  as   to   set-off. 

Followed  without  discussion  in  Gormly  v.  Thomas,  55  Ohio  St.  654,  48  N.  E. 
J113. 

Cited  in  Ellis's  Account,  5  Ohio  N.  P.  209,  5  Ohio  S.  &  C.  P.  Dec.  332,  sus- 
taining right  of  personal  representative  to  retain  from  share  of  heir  or  legatee 
amount  of  indebtedness  due  from  him  to  estate. 

Cited  in  notes  (17  L.  R.  A.  457)  on  effect  of  immaturity  of  claim  at  time 
insolvency  occurs,  on  right  of  set-off;  (23  L.  R.  A.  314)  on  right  to  set  off  in- 
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solvent's  obligation  on  claim  in  hands  of  his  receiver  or  assignee  or  trustee  for 
creditors;    (47  Am.  St.  Rep.  581,  591,  593)   on  equitable  set-off  after  insolvency. 

Distinguished  in  Mellen  v.  Harvey,  6  Ohio  S.  &  C.  P.  Dec.   15,  29  Ohio  L.  J. 
191,  holding  demurrable,  plea  of  alleged  balance  on  mutual  account  in  absence 
of  averment  that  the  parties  could  strike  their  own  balance  on  demand. 
—  Of   or  njfuinst   bank   deposit. 

Approved  in  German  American  Sav.  Bank  Co.  v.  Grossman,  15  Ohio  C.  C.  380, 
8  Ohio  C.  D.  683,  sustaining  bank's  right  to  apply  deposit  of  insolvent  depositor 
against  unmatured  debt;  Felton  v.  German  Nat.  Bank,  6  Ohio  N.  P.  137,  9  Ohio 
S.  &  C.  P.  Dec.  231,  sustaining  equitable  right  of  bank  discounting  note  on  faith 
of  indorser's  representations  as  to  his  solvency,  to  set  off  amount  of  his  deposit 
as  against  his  receivers. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  93,  46  L.  R.  A. 
392,  78  Am.  St.  Rep.  431,  45  Atl.  23,  sustaining  right  to  set  off,  without  demand, 
deposit  in  insolvent  bank  against  note  maturing  after  receiver  appointed;  Park 
Nat.  Bank  v.  Niblack,  67  111.  App.  584,  denying  right  of  holder  of  check  to  re- 
cover on  same  from  bank,  where  bank  fails  before  it  is  presented  and  drawer 
owes  bank  more  than  amount  of  his  deposit;  Neely  v.  Grayson  County  Nat. 
Bank,  25  Tex.  Civ.  App.  516,  61  S.  W.  559,  sustaining  bank's  right,  when  gar- 
nished by  creditors  of  insolvent  depositor,  to  set  off  deposit  against  unmatured 
notes. 

Cited  in  footnote  to  Yardley  v.  Clothier,  17  L.  R.  A.  462,  which  authorizes 
set-off  of  deposit  in  insolvent  bank  against  depositor's  liability. 

Cited  in  note  (8  L.R.A.  (N.S.)  955,  956)  on  effect  upon  surety  or  indorser,  of 
bank's  failure  to  apply  principal's  deposit  account  upon  note. 

Distinguished  in  Davis  v.  Knipp,  92  Hun,  300,  36  N.  Y.  Supp.  705,  denying 
right  of  defendant  in  action  by  receiver  of  national  bank  to  set  off  claim  against 
bank,  purchased  after  it  had  suspended  business. 

17  L.  R.  A.  470,  STATE  v.  RANDOLPH,  23  Or.  74,  37  Am.  St.  Rep.  655,  31  Pac. 

201. 
Equal  protection  and  privileges  to  physicians,  etc. 

Approved  in  Com.  v.  Finn,  11  Pa.  Super.  Ct.  626,  and  Com.  v.  Wilson,  19  Pa. 
Co.  Ct.  525,  6  Pa.  Dist.  R.  630,  sustaining  act  exempting  from  its  regulations 
of  medicine  and  surgery,  medical  officers  of  Army  and  Navy,  members  of  hos- 
pital staffs,  etc.;  State  v.  Bair,  112  Iowa,  467,  51  L.  R.  A.  777,  footnote  p.  776, 
84  N.  W.  532,  sustaining  statute  requiring  examination  before  state  board  of 
examiners,  practise  for  five  years,  or  certificate  from  medical  school,  before 
practising  medicine;  State  v.  Call,  121  N.  C.  648,  28  S.  E.  517,  sustaining  stat- 
ute exempting  from  requirement  of  examination  and  certificates,  physicians 
already  practising  in  state  when  act  passed. 

Cited  in  Ex  parte  Whitley,  144  Cal.  173,  77  Pac.  879,  1  Ann.  Cas.  13,  sustain- 
ing similar  statute  as  to  dentists;  Gothard  v.  People,  32  Colo.  14,  74  Pac.  890, 
holding  statute  giving  a  board  power  to  restrict  the  practice  of  dentistry  to 
graduates  of  dental  schools,  valid. 

Cited  in  footnotes  to  Noel  v.  People,  52  L.  R.  A.  287,  which  holds  void,  act 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists; 
State  ex  rel.  Kellogg  v.  Currans,  56  L.  R.  A.  253,  which  sustains  requirement  of 
examination  of  graduate  of  foreign  medical  college  not  required  of  graduates  of 
college  in  state. 
Police  power  as  to  physicians,  etc. 

Approved  in  Com.  v.  Wilson,  19  Pa.  Co.  Ct.  523,  6  Pa.  Dist.  R.  629,  sustain- 
ing power  of  legislature  to  regulate  practice  of  medicine  and  surgery,  and  pre- 
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scribe  qualifications  of  practitioners;  Com.  v.  Gibson,  21  Pa.  Co.  Ct.  239,  7  Pa. 
Dist.  R.  390,  sustaining  power  of  legislature  to  prescribe  reasonable  conditions 
on  which  dentists  may  practise  profession;  State  ex  rel.  Burroughs  v.  Webster, 
150  Ind.  617,  41  L.  R.  A.  217,  50  N.  E.  750,  and  Kenedy  v.  Schultz,  6  Tex.  Civ. 
App.  462,  25  S.  W.  667,  sustaining  statute  requiring  all  physicians  to  obtain  new 
license,  and  authorizing  examination  of  fitness  of  applicant. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  523, 
107  N.  W.  500,  sustaining  power  of  legislature  to  regulate  practice  of  dentistry. 

Cited  in  footnote  to  Ex  parte  Gerino,  66  L.R.A.  249,  which  sustains  validity 
of  statute  fixing  standard  of  preparation  required  of  applicants  for  license  to 
practice  medicine,  though  under  provisions  of  law  such  standard  may  vary 
from  time  to  time  and  may  be  fixed  by  requirements  which  schools  teaching  par- 
ticular system  of  medicine  require  of  their  pupils. 
Equal  privileges  and  immunities. 

Cited  in  State  v.  Baker,  50  Or.  385,  13  L.R.A.  (N.S.)  1042,  92  Pac.  1076, 
holding  statute  making  it  an  offense  to  permit  females  under  certain  age  to  enter 
saloon  not  void  as  denying  equal  privileges  to  citizens  although  age  fixed  is 
above  majority. 

17  L.  R.  A.  474,  WESTERN  R.  CO.  v.  ALABAMA  G.  T.  R.  CO.  96  Ala.  272,  11 

So.  483. 
Ownership  of  fee  of  highway. 

Cited  in  Southern  Bell  Teleph.  Co.  v.  Francis,  109  Ala.  227,  31  L.  R.  A.  194, 
55  Am.  St.  Rep.  930,  19  So.  1,  holding  that  abutting  owner  owns  fee  to  center 
of  street,  subject  to  public  easement;  Saccone  v.  West  End  Trust  Co.  17  Pa. 
Dist.  R.  662,  holding  conveyance  of  land  bounded  by  private  alley  to  which 
grantee  owned  fee  passed  title  in  the  alley. 
Extent  of  easement  in  highway  acquired  by  user. 

Cited  in  Bayard  v.  Standard  Oil  Co.  38  Or.  446,  63  Pac.  614,  holding  highway 
acquired  by  adverse  user  by  public  not  necessarily  confined  to  beaten  track;  Dis- 
trict of  Columbia  v.  Robinson,  14  App.  D.  C.  538,  holding  that  easement  in 
highway,  acquired  by  long  user,  cannot  be  broader  than  actual  use. 

Cited  in  notes   (57  Am.  St.  Rep.  748,  761,  764)  on  highways  by  user;    (12  Eng. 
Rul.  Cas.  571)   on  right  to  use  highway  for  entire  width. 
Dedication   of   streets. 

Cited  in  Roberts  v.  Mathews,  137  Ala.  528,  97  Am.  St.  Rep.  56,  34  So.  624, 
holding  streets  dedicated  by  sale  of  lots  according  to  plat;  Smith  v.  Opelika, 
165  Ala.  634,  51  So.  821,  holding  that  in  order  for  street  to  become  dedicated 
by  mapping  and  platting  it  must  be  shown  by  plat  that  strip  sought  to  be  made 
street  was  in  street  and  part  of  it  when  it  was  mapped  and  platted. 
What  constitutes  additional  servitude. 

Cited  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala. 
141,  43  L.  R.  A.  235,  footnote  p.  233,  24  So.  502,  holding  electric-motor  railway 
not  additional  servitude  on  highway;  Wagner  v.  Bristol  Belt  Line  R.  Co.  108 
Va.  599,  25  L.R.A. (N.S.)  1282,  62  S.  E.  391,  holding  street  car  line  not  an 
additional  servitude. 

Cited  in  footnotes  to  Jones  v.  Erie  &  W.  Valley  R.  Co.  17  L.  R.  A.  758,  which 
holds  railroad  bridge  constructed  diagonally  across  street  intersection,  addi- 
tional burden;  Willamette  Iron  Works  v.  Oregon  R.  &  Nav.  Co.  29  L.  R.  A.  88, 
which  holds  approach  to  toll  bridge  in  middle  of  street,  additional  burden;  Brad- 
ley v.  Pharr,  19  L.  R.  A.  647,  which  holds  private  railroad  on  public  road,  ad- 
ditional servitude;  Jaynes  v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which  holds 
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trolley  railway,  additional  burden  on  street;  Chicago  &  N.  W.  R.  Co.  v.  Mil- 
waukee, R.  &  K.  Electric  R.  Co.  37  L.  R.  A.  856,  which  holds  electric  railway 
in  village  street,  additional  servitude;  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co.  27  L.  R.  A.  766,  which  holds  additional  servitude  imposed 
by  electric  railway;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  41  L.  R.  A. 
575,  which  holds  electric  passenger  railroad  on  county  highway,  additional  bur- 
den; State  ex  rel.  Roebling  v.  Trenton  Pass.  R.  Co.  33  L.  R.  A.  129,  which  holds 
substitution  of  trolley  system  for  horses  not  additional  burden;  La  Crosse  City 
R.  Co.  v.  Higbee,  51  L.  R.  A.  923,  which  holds  electric  street  railroad  poles  in 
city  street  not  additional  burden;  Reid  v.  Norfolk  City  R.  Co.  36  L.  R.  A.  274, 
which  holds  conversion  of  single-track  horse  railway  into  double-track  electric 
railway  not  additional  servitude;  Montgomery  v.  Santa  Ana  &  W.  R.  Co.  25 
L.  R.  A.  654,  which  holds  railroad  on  street  not  additional  burden ;  Henery  Gaus 
&  Sons  Mfg.  Co.  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  18  L.  R.  A.  339,  which  holds 
operation  of  steam  railroad  on  street  not  additional  servitude;  Coburn  v.  New 
Teleph.  Co.  52  L.  R.  A.  671,  which  holds  occupation  of  sidewalk  with  trench  and 
pipes  for  conduit  for  telephone  wires  not  additional  burden;  Huddleston  v. 
Eugene,  43  L.  R.  A.  444,  which  holds  change  of  county  road  to  city  street  not 
additional  servitude;  Snyder  v.  Ft.  Madison  Street  R.  Co.  41  L.  R.  A.  345,  which 
holds  electric  railway  poles  not  ground  of  complaint  to  abutter;  Mordhurst  v. 
Fort  Wayne  &  S.  W.  Traction  Co.  66  L.R.A.  105,  which  holds  operation  of  in- 
terurban  railway  by  electric  power  upon  T  rails  through  city  street  with  au- 
thority to  carry  passengers,  baggage,  mail,  and  light  express  matter  running  no 
more  than  two  cars  in  train  not  an  additional  servitude  on  street. 
Injunction  against  exercise  of  power  of  eminent  domain. 

Cited  in  Mobile  &  M.  R.  Co.  v.  Alabama  Midland  R.  Co.  116  Ala.  60,  23  So, 
57,  denying  abutter's  right  to  injunction  against  railroad  occupying  street,  where 
damage  to  abutter  inconsiderable  compared  to  that  of  railroad  company  from 
granting  of  injunction. 

Cited  in  footnote  to  Block  v.  Salt  Lake  Rapid  Transit  Co.  24  L.  R.  A.  610, 
which  authorizes  injunction  against  laying  additional  street  car  track,  unneces- 
sarily interfering  with  travel. 

Modified  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119 
Ala.  136,  24  So.  368,  sustaining  right  to  enjoin  exercise  of  power  of  eminent 
domain  against  one  whose  title  is  admitted  or  clear,  until  compensation  is  made. 
\  uu  i  nst  misuse  of  street. 

Cited  in  Hobbs  v.  Long  Distance  Teleph.  &  Teleg.  Co.  147  Ala.  402,  7  L.R.A. 
(N.S.)    92,  41   So.  1003,   11  Ann.  Gas.  461,  holding  equity  will  not  enjoin  con- 
struction of  telephone  line  along  margin  of  highway. 
Right   to  compensation   for  property  taken. 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246, 
which  holds  elevated  railroad  a  "railway"  within  rule  as  to  compensation. 

Cited   in   notes    (29   L.R.A.  486)    on  right  of  railroad  company  to  compensa- 
tion  for   laying   street   railway    across   railroad   track   on   street   crossing;     (36 
L.R.A. (N.S.)    699,   704,   728,   811,   812)    on   abutter's  right  to  compensation  for 
railroads  in  streets. 
Prescriptive   way. 

Cited  in  Cochran  v.  Purser,  152  Ala.  356,  44  So.  579,  holding  if  a  way  over 
reclaimed  lands  is  left  open  for  use  by  public,  and  is  used  by  public  as  a  high- 
way, this  may  constitute  the  beginning  of  a  prescriptive  right  of  way,  and  if 
continued  without  interruption  for  20  years  the  presumption  is  raised  of  a 
dedication  or  grant  to  the  public:  Savannah,  F.  &  W.  R.  Co.  v.  Gill,  118  Ga. 
L.R.A.  Au.  Vol.  III.— 16. 
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748,  45  S.  E.  623,  holding  the  right  of  the  public  to  the  free  and  unobstructed 
use  of  a  given  highway  may  be  established  by  prescription. 

17  L.  R.  A.  484,  ARMSTRONG  v.  STATE,  30  Fla.  170,  11  So.  618. 
Sufficiency   of  proof   of   insanity. 

Cited  in  Williams  v.  State,  45  Fla.  138,  34  So.  279,  as  to  what  constitutes  in- 
sanity. 

Cited  in  note   (39  L.  R.  A.  743,  745)   on  measure  of  proof  of  insanity  in  crim- 
inal cases. 
Opinion  evidence  as   to   insanity. 

Cited  in  People  v.  Casey,  124  Mich.  282,  82  N.  W.  883,  sustaining  right  of  any 
persons  acquainted  with  accused,  and  with  facts  and  circumstances  tending  to 
show  his  insanity,  to  express  opinion  thereto;  Leaptrot  v.  State,  51  Fla.  64,  40 
So.  616,  holding  same;  Wiseman  v.  Gouldsberry,  45  Ind.  App.  679,  91  N.  E.  616, 
holding  that  nonexperts  who  have  observed  defendant's  actions,  may,  after  stat- 
ing facts,  give  their  opinion  as  to  his  sanity;  Bothwell  v.  State,  71  Neb.  752, 
99  N.  W.  669,  holding  nonexpert  witnesses  can  be  permitted  to  express  opinions 
as  to  the  sanity  or  insanity  of  a  person  only  when  they  have  shown  other  suf- 
ficient qualifications  and  have  stated  the  facts  and  circumstances  upon  which 
their  opinion  of  mental  condition  is  based;  Weber  v.  Delia  Mountain  Min.  Co. 
14  Idaho,  414,  94  Pac.  441,  holding  evidence  of  a  nonexpert  witness  is  equally 
as  competent  and  admissible  as  evidence  of  an  expert  witness  on  the  question  of 
the  sanity  of  a  person  or  his  incompetency  to  transact  business  at  any  given 
time;  Davis  v.  State,  44  Fla.  41,  32  So.  822,  holding  question  whether  certain 
witness  possesses  necessary  legal  qualifications  of  an  expert  on  question  of 
insanity  is  to  be  determined  by  trial  judge  from  testimony  subject  to  review 
by  appellate  court. 

Cited  in  note    (38  L.  R.  A.  721,  745)    on  nonexpert  opinions  as  to  sanity  or 
insanity. 
Presumption  and  bnrden   of  proof  as  to  insanity. 

Cited  in  Brown  v.  State,  40  Fla.  466,  25  So.  63,  holding  that  sanity  of  prisoner 
is  presumed;  Johnson  v.  State,  57  Fla.  21,  49  So.  40,  holding  if  reasonable  doubt 
is  raised  by  the  defense  as  to  the  sanity  of  accused  he  should  be  acquitted. 

Cited  in  notes  (36  L.R.A.  729,  730)  on  presumption  and  burden  of  proof  as 
to  sanity;  (76  Am.  St.  Rep.  95)  on  burden  of  proof  as  to  insanity. 

Disapproved  in  State  v.  Clark,  34  Wash.  493,  101  Am.  St.  Rep.  1006,  76  Pac. 
98,  holding  insanity  as  a  defense  must  be  established  by  a  fair  preponderance 
of  the  evidence. 
Presumption  of  continuance  of  insanity. 

Cited   in  notes    (35   L.R.A.   117,   118    )on   presumption   of  continuance   of   in- 
sanity;   (76  Am.  St.  Rep.  86  on  same  point. 
Review  of  evidence  on  appeal. 

Cited  in  Williams  v.  State,  58  Fla.  152,  50  So.  749,  holding  where  there  is 
no  evidence  upon  which  verdict  can  be  predicated  the  judgment  will  be  reversed ; 
McDonald  v.  State,  56  Fla.  78,  47  So.  485,  holding  verdict  of  guilty  in  a  crimi- 
nal prosecution  will  not  be  disturbed  upon  ground  of  insufficiency  of  evidence 
where  there  is  some  evidence  from  which  the  elements  of  the  crime  may  have 
legally  been  found  or  inferred. 

17  L.  R.  A.  494,  PRENTIS  v.  BATES,  93  Mich.  234,  53  N.  W.  153. 
Error  in  opening  remarks  of  counsel. 

Followed  in  Talmage  v.  Smith,  101  Mich.  374,  45  Am.  St.  Rep.  414,  59  N.  W. 
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'656,  holding  reference  by  counsel,  in  opening,  to  submission  of  matter  to  arbi- 
tration and  agreement  as  to  compensation,  not  reversible  error,  where  jury  spe- 
cially cautioned,  and  issues  clearly  denned. 

Approved  in  McFalls  v.  State,  66  Ark.  21,  48  S.  W.  492,  holding  court  not 
required  of  its  own  motion  to  instruct  jury  to  disregard  statement  in  opening 
remarks  of  prosecuting  attorney,  that  the  evidence  would  show  certain  things. 

Distinguished  in  San  Miguel  Consol.  Gold  Min.  Co.  v.  Bonner,  33  Colo.  210, 
79  Pac.  1025,  holding  under  statute  counsel  for  plaintiff  in  his  opening  address 
has  no  right  to  state  the  law  to  the  jury. 
Competency  of   evidence  as   to   capacity  and  undue  influence. 

Reaffirmed  in.  Lamb  v.  Lippincott,  115  Mich.  617,  73  N.  W.  887,  requiring 
witness  to  testify  to  something  tending  to  show  insanity  before  expressing  opin- 
ion that  testator  was  insane. 

Followed  in  Walts  v.  Walts,  127  Mich.  611,  86  N.  W.  1030,  holding  opinion 
.evidence  as  to  competency  of  testator  admissible. 

Approved  in  Re  Stebbins,  94  Mich.  310,  34  Am.  St.  Rep.  345,  54  N.  W.  159, 
holding  testator's  relation  to  object  of  bounty,  and  his  intelligence,  mental  and 
physical  condition,  and  circumstances  attending  execution  of  will,  proper  for 
consideration  of  jury;  Haines  v.  Hayden,  95  Mich.  350,  35  Am.  St.  Rep.  566,  54 
N.  W.  911,  holding  evidence  of  subsequent  declarations  of  testator  admissible 
to  show  undue  influence  by  beneficiary  in  procuring  execution  of  will;  O'Connor 
v.  Madison,  98  Mich.  189,  57  N.  W.  105,  holding  opinion  as  to  testamentary  in- 
capacity admissible  only  when  witness  has  testified  to  circumstances  on  which 
opinion  is  based;  Sullivan  v.  Foley,  112  Mich.  2,  70  N.  W.  322,  sustaining  right 
to  give  opinion  as  to  testamentary  capacity  where  witnesses  give  reason  for 
opinion,  and  detail  facts  and  circumstances  observed  by  them,  authorizing  same: 
People  v.  Casey,  124  Mich.  283,  82  N.  W.  883,  authorizing  witnesses  testifying 
to  acquaintance  with  accused  and  to  unusual  actions  tending  to  show  insanity, 
to  express  opinion  that  accused  was  insane. 

Cited  in  Renaud  v.  Pageot,  102  Mich.  570,  61  N.  W.  3,  holding  evidence  tend- 
ing merely  to  show  testator's  irritability  inadmissible  on  question  of  testamen- 
tary incompetency ;  Buys  v.  Buys,  99  Mich.  356,  58  N.  W.  331,  holding  witness 
testifying  to  conversations  with  testatrix  more  than  six  years"  before  execution 
of  will,  relating  to  matters  not  inconsistent  with  mental  capacity,  incompetent 
to  express  opinion  as  to  testamentary  incapacity;  Re  Woodworth,  162  Mich. 
688,  127  N.  W.  808,  holding  that  it  was  not  error  to  reject  opinion  of  witness 
as  to  mental  incompetency  of  deceased,  based  on  evidence  that  deceased  failed 
to  recognize  witness  about  time  will  was  made;  Re  Hoyle,  162  Mich.  285,  127 
N.  W.  284,  holding  that  opinion  that  testatrix  was  incompetent,  may  only  be 
given  after  witness  has  testified  to  circumstances  upon  which  it  is  predicated; 
Spencer  v.  Terry,  133  Mich.  41,  94  N.  W.  372;  Hibbard  v.  Baker,  141  Mich. 
142,  104  N.  W.  399, — holding  nonexpert  must  testify  to  some  fact  giving  color 
to  opinion  that  one  was  insane;  Re  Dolbeer,  149  Cal.  236,  86  Pac.  695,  9  Ann. 
Cas.  795,  as  to  necessity  of  nonexperts  giving  reason  on  which  opinion  of  in- 
sanity is  based;  Dillman  v.  McDanel,  222  111.  285,  113  Am.  St.  Rep.  400,  78  N. 
E.  591.  holding  evidence  of  insanity  of  relations  of  testator  competent;  Page  v. 
Beach,  134  Mich.  59,  95  N.  W.  981,  holding  opinion  of  witness  as  to  whether 
testator  was  competent  to  make  a  will  inadmissible;  Roberts  v.  Bidwell,  136 
Mich.  196,  98  N.  W.  1000,  holding  opinion  that  testator  was  competent  or  in- 
competent to  make  will  may  be  given  where  witness  has  testified  to  circum- 
stances upon  which  it  is  predicated  and  which  to  some  extent  justify  it. 

Cited  in  notes  (39  L.  R.  A.  314,  319)  on  expert  opinions  as  to  sanity  or  in- 
sanity; (36  L.  R.  A.  70)  on  right  of  witness  to  give  opinions  on  exact  issue  to 
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be  tried,  as  to  sanity  or  mental   capacity;    (37   L.R.A.  (N.S.)    596)    on  opinion 
evidence  by  nonexpert  as  to  contractual  or  testamentary  capacity. 
Burden   of   proof  as   to   mental   capacity. 

Approved  in  Sheehan  v.  Kearney,  —  Miss.  — ,  35  L.R.A.  106,  21  So.  41,  hold- 
ing burden  of  proving  undue  influence  and  testamentary  capacity  on  proponents 
of  will. 

Cited  in  Re  Mansbach,  150  Mich.  351,  114  N.  W.  65;  Buxton  v.  Emery,  139 
Mich.  344,  102  N.  W.  948, — holding  burden  of  proof  on  question  of  testator's 
mental  capacity  on  proponent. 

Cited  in  footnotes  to  Re  Barber,  22  L.  R.  A.  90,  which  requires  contestant's 
testimony  as  to  testator's  insanity  to  overcome  proponent's  evidence  of  sanity. 

Cited  in  note   (36  L.  R.  A.  733,  735)   on  presumption  and  burden  of  proof  as 
to  sanity. 
—  To  show  absence  of  undue  influence. 

Cited  in  Marshall  v.  Hanby,  115  Iowa,  323,  88  N.  W.  801,  holding  proof  that 
testatrix  was  deaf,  defective  of  eyesight,  and  crippled,  does  not  cast  upon  sole 
legatee  burden  of  showing  absence  of  undue  influence. 
Questions  for  jury. 

Cited  in  Weidman  v.  Symes,  116  Mich.  620,  74  N.  W.  1008,  requiring  submis- 
sion to  jury  of  question  whether  note  was  altered,  when  evidence  is  conflicting; 
Fischer  v.  Sperl,  94  Minn.  428,   103  N.  W.  502,  holding  question  of  undue  in- 
fluence is  for  jury. 
Propounding;    improper    questions. 

Cited  in  Knickerbocker  v.  Worthing,  138  Mich.  240,  101  N.  W.  540    (dissent- 
ing opinion),  as  to  propounding  improper  questions  in  good  faith  not  being  re- 
versible error. 
"What   is   testamentary   capacity. 

Cited  in  note   (27  L.R.A.  (N.S.)   4,  44,  104)   on  what  is  testamentary  capacity. 

17  L.  R.  A.  509,  TURNER  v.  CONKEY,  132  Ind.  248,  32  Am.  St.  Rep.  251,  31 

N.  E.  777. 

Collateral   attack   on   judgment. 

Cited  in  Fitch  v.  Byall,  149  Ind.  558,  49  N.  E.  455,  holding  justice's  judgment 
against  resident  of  township  in  which  suit  is  brought  not  subject  to  collateral 
attack,  where  facts  conferring  jurisdiction  appear  affirmatively  on  record;  Jones 
v.  Cullen,  142  Ind.  343,  40  N.  E.  124,  holding  order  of  county  commissioners 
granting  aid  to  railroad  company  by  townships  not  subject  to  collateral  attack 
for  irregularity  of  meeting  at  which  order  was  given;  Hiatt  v.  Darlington,  152 
Ind.  578,  53  N.  E.  825,  denying  right  of  persons  served  with  notice,  to  collaterally 
attack  order  annexing  territory  to  town  because  of  irregularity  in  election  or 
qualification  of  town  trustees;  Pocahontas  Wholesale  Grocery  Co.  v.  Gillespie, 
63  W.  Va.  585,  60  S.  E.  597,  holding  where  a  justice  of  the  peace  had  jurisdiction 
of  subject  matter  and  the  person  the  judgment  could  not  be  collaterally  at- 
tacked. 
On  habeas  corpus. 

Approved  in  Ex  parte  Lennon,  12  C.  C.  A.  136,  22  U.  S.  App.  561,  64  Fed. 
322,  denying  right  to  attack  on  habeas  corpus  validity  of  judgment  or  truth  of 
facts  found,  if  court  had  jurisdiction  of  subject-matter  and  person;  Winslow  v. 
Green,  155  Ind.  369,  58  N.  E.  259,  denying  right  to  release  by  habeas  corpus 
on  ground  that  person  tried  and  convicted  in  superior  court  was  not  arraigned 
and  did  not  plead  in  such  court;  Peters  v.  Koepke,  156  Ind.  39,  59  N.  E.  33, 
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holding  subsequent  proceedings  not  rendered  void  by  refusal  of  justice  or  other 
court  to  grant  change  of  venue  on  proper  affidavit;  Peters  v.  Koepke,  156  Ind. 
40,  59  N.  E.  33,  holding  return  on  habeas  corpus  showing  jurisdiction  of  sub- 
ject-matter and  defendant's  person,  filing  of  affidavit  charging  him  with  mis- 
demeanor, plea  of  guilty,  hearing  of  evidence,  rendition  of  judgment  and  issu- 
ance of  mittimus  on  same,  sufficient;  Children's  Guardians  v.  Shutter,  139  Ind. 
274,  31  L.  R.  A.  742,  34  X.  E.  665,  holding  that  errors  and  irregularities  in  pro- 
ceeding for  custody  of  infant  by  board  of  children's  guardians  will  not  be  in- 
quired into  on  habeas  corpus;  Lee  v.  McClelland,  157  Ind.  89,  60  N.  E.  692, 
holding  action  to  recover  custody  of  minor  son  committed  to  reform  school  not 
maintainable  unless  order  of  commitment  absolutely  void;  Cruthers  v.  Bray, 
159  Ind.  687,  65  N.  E.  517,  holding  judgment  of  commitment  by  justice  of  the 
peace  not  subject  to  collateral  attack. 

Cited  in  Tullis  v.  Shaw,  169  Ind.  666,  83  N.  E.  376;  Winnovich  v.  Emery,  33 
Utah,  360,  93  Pac.  988;  Young  v.  Fain,  121  Ga.  741,  49  S.  E.  731,— holding 
irregularities  or  errors  in  procedure  of  committal  court  or  questions  as  to 
sufficiency  of  the  evidence  will  not  be  reviewed  upon  habeas  corpus;  Gillespie  v. 
Rump,  163  Ind.  467,  72  N.  E.  138,  holding  former  jeopardy  cannot  be  raised  by 
habeas  corpus. 

Cited  in  notes    (25   L.R.A.  (N.S.)    484)    on  habeas  corpus  to  release  one  con- 
victed after  wrongful  refusal  to  change  venue;    (87   Am.  St.  Rep.  198)    on  re- 
lease of  prisoner  on  habeas  corpus  after  judgment  and  sentence. 
Jurisdiction    of    court. 

Cited  in  Scudder  v.  Jones,  134  Ind.  552,  32  N.  E.  221,  sustaining  jurisdiction 
of  circuit  court  over  subject-matter  of  proceedings  for  construction  of  ditch. 

17  L.  R.  A.  511,  HUBBARD  v.  GREELEY,  84  Me.  340,  24  Atl.  799. 
Delivery  of  written   instrument. 

Approved  in  Day  v.  Lacasse,  85  Me.  244,  27  Atl.  124,  holding  that  deed  cannot 
be  delivered  in  escrow  to  agent  or  attorney  of  grantee. 

Cited  in  Guthrie  v.  Field,  85  Kan.  62,  37  L.R.A.  (N.S.)  330,  116  Pac.  217, 
holding  that  innocent  purchaser  acquires  good  title,  where  owner  executes  deed 
with  name  of  grantee  blank  and  intrusts  it  to  agent  who  delivers  it  contrary 
to  instructions;  Van  Valkenburg  v.  Allen,  111  Minn.  335,  137  Am.  St.  Rep. 
561,  126  N.  W.  1092,  holding  that  delivery  of  deed  to  agent  of  grantor  is  not 
delivery  in  escrow;  Dennison  v.  Barney,  49  Colo.  453,  113  Pac.  519,  holding  that 
there  can  be  no  delivery  of  deed  to  grantee  in  escrow;  Jackson  v.  Lamar,  58 
Wash.  388,  108  Pac.  946,  holding  that  possession  of  deed  by  grantee  raises  strong 
presumption  of  delivery. 

Cited  in  footnotes  to  Carter  v.  Moulton,  20  L.  R.  A.  309,  which  holds  delivery 
of  note  to  one  joint  maker  not  an  escrow;  Martin  v.  Flaharty,  19  L.  R.  A.  243, 
which  holds  manual  delivery  of  deed  not  essential. 

Cited  in  notes  (9  L.R.A. (N.S. )  950)  on  validation  of  undelivered  deed  by 
ratification  or  estoppel;  (16  L.R.A. (N.S.)  942)  on  effect  of  delivery  of  deed 
to  grantee,  subject  to  extrinsic  condition;  (130  Am.  St.  Rep.  916,  925)  on 
escrows. 

Distinguished  in  Nichols  v.  Rosenfeld,  181  Mass.  527,  63  N.  E.  1063,  holding 
delivery  of  note  and  mortgage  not  made  until  day  fixed  therefor,  although  mort- 
gagee's attorney  had  possession  of  them  day  before  for  purpose  of  passing  them. 
Construction  of  deed. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 


17  L.R.A.  511]  L.  R.  A.  CASES  AS  AUTHORITIES.  246" 

Parol   evidence  as  to   delivery   of   deed. 

Cited  in  Whitney  v.  Dewey,  10  Idaho,  652,  69  L.R.A.  580,  80  Pac.  1117,  hold- 
ing parol  evidence  is  inadmissible  to  show  that  a  deed  delivered  to  grantee  and 
absolute  on  its  face  shall  take  effect  only  upon  performance  of  some  unexpressed 
condition  or  contingency. 

17  L.  R.  A.  514,  HATHAWAY  v.  ORIENT  INS.  CO.  134  N.  Y.  409,  32  N.  E.  40. 
Settlement  with  one  of  several  joint  creditors. 

Approved  in  Lansing  v.  Bliss,  86  Hun,  206,  33  N.  Y.  Supp.  310,  holding  that 
settlement  with  one  of  two  or  more  creditors  under  joint  contract  for  part  of 
claim  does  not  discharge  from  liability  to  others. 
Who    may   sue  on  policy. 

Approved  in  Traders'  Ins.  Co.  v.  Pacaud,  150  111.  251,  41  Am.  St.  Rep.  355,. 
37  N.  E.  460,  Affirming  51  111.  App.  255,  holding  one  making  contract  for  in- 
surance, paying  premium,  and  to  whom  loss  is  payable,  entitled  to  sue  on  policy, 
though  insurance  taken  in  name  of  another. 

Cited  in  Kent  v.  ^Etna  Ins.  Co.  84  App.  Div.  431,  82  N.  Y.  Supp.  817,  hold- 
ing mortgagee  under  policy  payable  "as  interest  may  appear"  not  necessary 
party  plaintiff  when  mortgage  did  not  cover  all  property  insured;  American 
Cereal  Co.  v.  Western  Assur.  Co.  148  Fed.  79,  as  to  who  may  sue  on  insurance 
policy. 
Rights  of  mortgagee  or  assignee  of  policy. 

Approved  in  Algase  v.  Horse  Owners'  Mut.  Indemnity  Asso.  77  Hun,  477,  29' 
N.  Y.  Supp.  101,  holding  that  settlement  between  owner  of  horse  and  railroad 
killing  same  does  not  prevent  recovery  on  policy  on  horse  by  assignee  of  policy. 

Cited  in  Brown  v.  Commercial  F.  Ins.  Co.  21  App.  D.  C.  342,  holding  that  de- 
livery of  policy  to  trustee  under  trust  deed,  indorsed  by  company  as  of  date 
before  fire,  "loss  payable  to  trustee  as  interest  may  appear,"  constitutes  trustee 
assignee  of  policy;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Field,  18  Colo.  App.  72, 
70  Pac.  149,  holding  interest  of  trustee  in  policy  held  as  collateral  not  affected 
by  agreement  between  insurer  and  insured  as  to  amount  of  loss. 

Cited  in  footnote  to  Collinsville  Savings  Soc.  v.  Boston  Ins.  Co.  69  L.R.A. 
924,  which  denies  mortgagee's  right  to  participate  in  arbitration  proceedings 
to  fix  amount  of  loss  under  open  mortgage  clause  attached  to  insurance  policy 
providing  for  payment  of  loss  to  a  mortgagee  as  his  interest  may  appear. 

Cited  in  notes  (25  L.  R.  A.  307)  on  rights  of  mortgagee  to  benefit  of  insur- 
ance taken  in  mortgagor's  name;  (18  L.  R.  A.  137)  on  effect  on  assignee  of  in- 
surance policy  of  acts  of  forfeiture  by  assignor;  (19  L.  R.  A.  321)  on  effect  of 
settlement  between  insurer  and  mortgagor  on  rights  of  mortgagee,  to  whom  loss 
is  made  payable  as  his  interest  may  appear;  (25  L.R.A. (N.S.)  743)  on  effect 
of  award  under  terms  of  insurance  policy  upon  mortgagee  not  a  party ;  ( 100' 
Am.  St.  Rep.  398)  on  accord  and  satisfaction;  (135  Am.  St.  Rep.  747,  760,  on 
fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 

Distinguished  in  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  97,  30  L.  R.  A. 
636,  51  Am.  St.  Rep.  457,  33  Atl.  429,  holding  policy  avoided  as  to  mortgagees; 
as  well  as  to  others,  by  breach  of  condition  that  insured  shall  continue  to  oc- 
cupy premises;  Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co.  77  Conn.  682,  69 
L.R.A.  927,  60  Atl.  647;  Erie  Brewing  Co.  v.  Ohio  Farmers  Ins.  Co.  81  Ohio 
St.  24,  25  L.R.A. (N.S.)  747,  135  Am.  St.  Rep.  735,  89  N.  E  1065,  18  Ann.  Cas. 
265, — holding  mortgagee  in  fire  insurance  policy  which  makes  loss  payable  to 
him  as  his  interest  may  appear  bound  by  award  of  appraisers  provided  for  in. 
policy  although  not  a  party  to  appraisement. 
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Rights,    in   policy,    of   fraudulent   transferee. 

Cited  in  Nichols  v.  Nichols,  40  Misc.  12,  81  N.  Y.  Supp.  156,  holding  trans- 
feree under  alleged  fraudulent  transfer  of  farm  entitled  to  proceeds  of  policy 
before  assignee  of  judgment,  who  failed  to  proceed  against  assets  of  transferee 

17  L.  R.  A.  516,  NEW  YORK  C.  &  H.  R.  R.  CO.  v.  ALDRIDGE,  135  N.  Y.  83,  32 
N.  E.  50. 

Followed  without  discussion  in  Saunders  v.  New  York  C.  &  H.  R.  R.  Co.  135 
N.  Y.  613,  32  N.  E.  54. 
Hish  t*  of  railroad  company  in  land  acquired. 

Cited  in  People  v.  Adirondack  R.  Co.  160  N.  Y.  247,  54  N.  E.  689,  Reversing 
on  other  grounds,  39  App.  Div.  53,  56  N.  Y.  Supp.  869,  holding  state  not  re- 
quired to  pay  for  naked  railroad  route  on  paper  only,  when  land  needed  for 
great  public  purpose;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  149  111.  461,  37  N.  E. 
78,  holding  salable  value  of  land  conveyed  to  railroad  not  considered  in  deter- 
mining damages  from  condemnation  for  highway,  as  it  can  be  used  by  the  com- 
pany for  railroad  purposes  only;  Chicago  &  N.  W.  R.  Co.  v.  Cicero,  157  111.  54, 
41  N.  E.  640,  holding  to  same  effect;  New  York  C.  &  H.  R.  R.  Co.  v.  New  York, 
142  App.  Div.  591,  127  N.  Y.  Supp.  513  (dissenting  opinion),  on  power  of  legis- 
lature to  revoke  license  to  railroad  to  use  streets  of  city  under  reserved  power; 
Re  New  York  City,  127  App.  Div.  676,  111  N.  Y.  Supp.  916,  as  to  land  held  by 
railway  being  held  as  a  public  highway  and  for  use  and  benefit  of  the  public; 
Watkins  v.  Iowa  C.  R.  Co.  123  Iowa,  411,  98  N.  W.  910  (dissenting  opinion), 
as  to  right-of  railway  company  to  take  a  fee  simple  title  in  right  of  way;  Aber- 
crombie  v.  Simmons,  71  Kan.  544,  1  L.R.A.(N.S.)  810,  114  Am.  St.  Rep.  509, 
81  Pac.  208,  6  Ann.  Cas.  239,  holding  instrument  in  form  of  warranty  deed 
conveying  to  railroad  a  strip  of  land  for  right  of  way  will  not  vest  an  absolute 
title  in  railroad  company  but  interest  conveyed  is  limited  by  use  for  which  land 
is  acquired  and  upon  abandonment  of  that  use  it  reverts  to  adjoining  owner. 
I. a  IK!  under  or  bordering  on  -water. 

Approved  in  Archibald  v.  New  York  C.  &  H.  R.  R.  Co.  157  N.  Y.  580,  52: 
N.  E.  567,  Affirming  1  App.  Div.  253,  37  N.  Y.  Supp.  336,  holding  that  title- 
to  land  under  water  passes  by  grant  from  state  to  owner  of  adjoining  upland., 
though  railroad  company  has  taken  possession  and  filled  up  same;  Hedges  v. 
West  Shore  R.  Co.  80  Hun,  312,  30  N.  Yi  Supp.  92,  holding  that  conveyance  ta 
railroad  of  strip  of  land  along  water  front  for  track  does  not  deprive  grantor 
of  character  of  riparian  owner  or  give  company  that  character. 

Cited  in  People  ex  rel.  Hudson  &  M.  R.  Co.  v.  State  Tax  Comrs.  203  N.  Y. 
130,  96  N.  E.  435,  holding  that  where  railroad  acquired  land  from  state  for  pur- 
pose of  building  railroad  under  Hudson  river,  its  tunnels  and  railroads  con- 
structed are  on  its  own  right  of  way  and  are  not  to  be  deemed  exercise  of  special 
franchise;  New  York  C.  &  H.  R.  R.  Co.  v.  Matthews,  70  Misc.  576,  128  N.  Y. 
Supp.  138,  holding  that  land  under  water  belonging  to  state,  if  necessary  for 
railroad  purposes  may  be  acquired  by  railroad  by  condemnation;  People  ex 
rel.  Bryan  v.  State  Tax  Comrs.  142  App.  Div.  803,  127  N.  Y.  Supp.  858  (dis- 
senting opinion),  on  rights  of  railroads  to  lands  under  navigable  water  granted 
to  them  by  state  for  railroad  purposes;  New  York  v.  New  York  C.  &  H.  R.  R. 
Co.  143  App.  Div.  260,  128  N.  Y.  Supp.  589,  holding  that  title  to  land  remained 
in  city  where  railroad  constructed  line  partly  over  land  below  highwater 
mark,  then  belonging  to  city;  People's  Trust  Co.  v.  Schenck,  195  N.  Y.  403, 
133  Am.  St.  Rep.  807,  88  N.  E.  647,  holding  where  railway  company  is  proprietor 
of  upland  it  had  right  to  acquire  from  state  land  under  water  provided  it  waa 
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acquired  for  railroad  purposes;  Xaylor  v.  New  York  C.  &  H.  R.  R.  Co.  119  App. 
Div.  27,  103  N.  Y.  Supp.  966,  as  to  right  of  railroad  company  to  acquire  riparian 
rights. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Chicago,  53  L.  R.  A.  408,  which  denies 
state's  power  to  grant  land  under  Lake  Michigan  for  private  use  if  railroad 
company. 

Distinguished  in  Saunders  v.  Xew  York  C.  &  H.  R.  R.  Co.  144  N.  Y.  84,  26 
L.  R.  A.  382,  43  Am.  St.  Rep.  729,  38  N.  E.  992,  Modifying  71  Hun,  163,  24  N. 
Y.  Supp.  659,  Which  Affirms  71  Hun,  157,  23  N.  Y.  Supp.  927,  denying  recovery 
to  owner  of  upland  for  widening  railroad  bed  by  obtaining  grant  of  additional 
land  under  water;  Chesapeake  &  O.  R.  Co.  v.  Walker,  100  Va.  84,  40  S.  E.  633, 
holding  railroad  company  succeeding  to  rights  of  canal  company  authorized  by- 
statute  to  acquire  fee  simple  title  to  low-water  mark  on  river  may  acquire  title 
to  land  by  accretion. 

Disapproved  in  effect  in  Atty.  Gen.  ex  rel.  Askew  v.  Smith,  109  Wis.  541,  85 
N.  W.  512,  holding  grantor  to  railroad   in   fee   simple  of  end   of  lot  bordering 
on  lake,  including  shore,  ceases  to  be  riparian  owner. 
Riparian  rights. 

Cited  in  Payne  v.  Providence  Gas  Co.  31  R.  I.  329,  77  Atl.  145,  Ann.  Cas. 
1912  B,  65,  on  right  of  person  to  obtain  patent  of  land  under  water  apart  from 
upland. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  riparian 
owner's  title  extends  to  low-water  mark  on  navigable  river. 
Mode   of  assailing?   patent   to   land;    estoppel. 

Approved  in  Morgan  v.  Turner,  35  Misc.  405,  71  N.  Y.  Supp.  996,  holding  that 
invalidity  of  patent  to  land  cannot  be  established  by  evidence  outside  of  it, 
and  can  be  voided  only  in  direct  action  for  that  purpose;  Ziegele  v.  Richelieu  & 
O.  Nav.  Co.  3  App.  Div.  85,  38  N.  Y.  Supp.  1022,  holding  one  constructing  dock 
on  state  lands  under  license  from  state  estopped  after  assignment  of  his  inter- 
est to  deny  his  power  to  assign  same. 
Injunction  as  to  public  easement. 

Cited  in  Barnes  v.  Midland  R.  Terminal  Co.  126  App.  Div.  439,  110  N.  Y. 
Supp.  545,  on  right  of  state  to  maintain  action  to  prevent  obstruction  of  public 
highway. 

17  L.  R.  A.  521,  QUILTY  v.  BATTIE,  135  N.  Y.  201,  32  N.  E.  47. 
Liability  of  one  harboring-   dog   for  injuries   by   it. 

Approved  in  Duval  v.  Barnaby,  75  App.  Div.  157,  77  N".  Y.  Supp.  337,  holding 
one  who  harbors  on  her  premises  a  dog  owned  by  her  child,  with  knowledge  that 
it  is  vicious,  liable  for  injuries  inflicted  by  it;  Austin  v.  Bartlett,  67  App.  Div. 
314,  73  N.  Y.  Supp.  156,  holding  owner  of  premises,  who  harbors  and  permits 
to  be  about  the  premises  a  dog  known  by  him  to  be  vicious,  liable  for  injuries 
inflicted  by  it. 

Cited  in  Laguttuta  v.  Chisolm,  65  App.  Div.  334,  72  N.  Y.  Supp.  905  (dis- 
senting opinion),  majority  holding  owner  of  premises  not  liable  for  injury  by 
dog  owned  by  occupant  of  premises  and  kept  by  him  for  his  own  purposes  only, 
and  known  by  latter  to  be  vicious. 

Cited  in  notes  (23  L.R.A.  622,  624)  on  responsibility  of  married  woman  for 
use  and  safety  of  premises  owned  by  her;  (17  L.R.A.  (N.S.)  432)  as  to  who  ia 
keeper  or  harborer  of  a  dog. 

Distinguished  in  Bundschuh  v.  Mayer,  81  Hun,  113,  30  N.  Y.  Supp.  622,  hold- 
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ing  husband,  not  wife,  liable  as  keeper  and  harborer  of  his  dogs,  although  she 
owns  the  premises  on  which  family  resides. 
Liability   of    owner    for    injuries    l»>     dog. 

Cited  in  Hahnke  v.  Friederich,  140  N.  Y.  227,  35  N.  E.  487,  holding  owner's, 
knowledge  that  dog  had  bitten  at  least  one  person  during  month  he  had  owned 
him  makes  knowledge  of  vicious  propensities  question  for  jury;  Strubing  v. 
Mahar,  46  App.  Div.  414,  61  N.  Y.  Supp.  799,  holding  husband  not  liable  for 
wife's  wrongful  act  in  setting  his  dog  upon  child;  Molloy  v.  Starin,  191  N.  Y. 
32,  16  L.R.A. (N.S.)  449,  83  N.  E.  588,  14  Ann.  Cas.  57,  as  to  liability  of  owner 
of  vicious  dog. 

Cited  in  footnotes  to  Martinez  v.  Bernhard,  55  L.  R.  A.  671,  which  denies  lia- 
bility for  bite  by  dog  not  known  to  bite  before;  Crowley  v.  Groonell,  55  L.  R.  A. 
876,  which  holds  owner  liable  for  assault  by  dog,  due  to  known  playful  propen- 
sity. 

Cited   in   note    (3   Eng.    Rul.    Cas.    119)    on    liability   for   injury   inflicted   by 
mischievous  animal. 
Knowledge  of  dog's   disposition. 

Cited  in  Leonard  v.  Donoghue,  87  App.  Div.  105,  84  N.  Y.  Supp.  60,  holding; 
charge  that,  if  dog  was  running  at  large  in  highway  when  girl  bitten,  knowledge 
of  its  vicious  disposition  need  not  be  shown,  error;  Alexander  v.  Crosby,  143 
Iowa,  52,  119  N.  W.  717,  holding  one  harboring  a  dog  with  no  knowledge  of  his 
vicious  propensities  not  liable  for  damages  caused  by  it  biting  a  horse. 
Liability  of  wife  for  torts. 

Cited  in  notes  (14  L.R.A.  (N.S.)  1004)  on  effect  of  married  women's  act* 
upon  husband's  liability  for  wife's  torts;  (19  L.R.A. (N.S.)  532)  on  liability  of 
married  woman  for  use  and  safety  of  premises  owned  by  her;  (131  Am.  St.. 
Rep.  155,  156,  158)  on  liability  of  married  women  for  torts. 

Distinguished  in  Graham  v.  Tucker,  56  Fla.  314,  19  L.R.A. (N.S.)  534,  131 
Am.  St.  Rep.  124,  47  So.  563,  holding  under  laws  of  Florida  wife  is  not  liable 
for  torts  committed  in  management  of  her  separate  estate. 

17  L.  R.  A.  525,  LASSONE  v.  BOSTON  &  L.  R.  CO.  66  N.  H.  345,  24  Atl.  902. 
Entries  as  evidence. 

Approved  in  Stevens  v.  Moulton,  68  N.  H.  255,  38  Atl.  732,  holding  produc- 
tion in  evidence  of  account  book  of  deceased  person,  accompanied  by  suppletory 
oath  of  administrator,  not  an  election,  entitling  opposite  party  to  testify  as  to 
facts  in  lifetime  of  deceased;  Roberts  v.  Rice,  69  N.  H.  474,  45  Atl.  237,  holding 
entries  in  policy  register  in  usual  course  of  business  by  insurance  agent,  since 
deceased,  admissible  in  suit  by  third  person  to  show  issuance  of  policies;  Smith 
v.  Hawley,  8  S.  D.  367,  66  N.  W.  942,  holding  entries  in  books  of  one  to  whom 
wheat  shipped  to  be  sold  for  shipper,  made  in  relation  thereto  in  ordinary  course 
of  business,  in  handwriting  of  bookkeeper,  since  deceased,  admissible  as  part  of 
res  gestce ;  Meyer  v.  Brown,  130  Mich.  452,  90  N.  W.  285,  holding  railroad  book* 
containing  entries  of  weights  of  cars,  made  in  usual  course  of  business,  compe- 
tent to  show  weight  of  wood  shipped;  Haas  v.  Chubb,  67  Kan.  790,  74  Pac. 
230,  denying  admissibility  of  press  copies  of  way-bills  in  absence  of  proof  that 
originals  are  lost. 

Cited  in  Davis  v.  Louisville  Trust  Co.  30  L.R.A. (N.S.)  1015,  104  C.  C.  A. 
24,  181  Fed.  14,  to  the  point  that  entry  by  person  in  ordinary  course  of  busi- 
ness with  no  interest  to  misrepresent,  is  competent  evidence  of  facts  thus 
recorded;  Hutchins  v.  Berry,  75  N.  H.  419,  75  Atl.  650,  holding  that  account 
of  tolls  taken  at  grist  mill  kept  by  miller  since  deceased  and  purporting  to  be 
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record  of  all  his  receipts,  is  admissible  to  prove  volume  of  business  during  period 
covered  by  it;  International  &  G.  X.  R.  Co.  v.  Startz,  42  Tex.  Civ.  App.  94,  94 
S.  W.  207,  holding  in  action  against  railroad  company  for  injuries  to  cattle 
entries  in  sale  book  of  broker  who  sold  cattle  admissible. 

Cited  in  note    (53  L.  R.  A.  514.  530)    on  use  of  person's  books  of  account  as 
evidence  on  issues  between  other  parties. 
Oral  declarations  as  evidence. 

Cited  in  Fletcher  v.  State,  90  Ga.  389,  17  S.  E.  101,  holding  that  declarations 
by  one  in  possession  of  lands  to  effect  that  they  were  purchased  with  trust 
funds  derived  from  sale  of  trust  lands  declarant  being  dead  are  admissible 
against  remainderman  under  original  trust  lands  in  favor  of  purchaser. 

Applied  in  Mackie  v.  Heywood  &  M.  Rattan  Co.  88  111.  App.  123,  holding  evi- 
dence of  verbal  declaration  of  deceased  person  to  employer  day  before  his  death, 
indicating  necessity  of  call  by  him  at  factory  next  day,  competent  in  action  for 
his  death. 

Cited  in  note  (11  Eng.  Rul.  Cas.  279)  on  admissibility  of  declarations  of 
person  since  deceased. 

17  L.  R.  A.  530,  ILLINOIS  C.  R.  CO.  v.  CHICAGO,  141  111.  586,  30  N.  E.  1044. 

Followed  without  discussion  in  Chicago  &  N.  W.  R.   Co.  v.  Chicago,   149   111. 
495,  36  N.  E.  1006;   Chicago  &  X.  W.  R.  Co.  v.  Chicago,  149  111.  535,  37  N.  E. 
80;  Chicago  &  A.  R.  Co.  v.  Chicago,  150  111.  597,  37  N.  E.  1029. 
Rights  acquired   in   land   condemned. 

Cited   in   Chicago   Teleph.   Co.   v.   Northwestern   Teleph.    Co.    199    111.    352,   65 
X.  E.  329,  holding  telephone  company  granted  privilege  in  city  streets  not  en- 
titled to  exclusive  privilege,  but,  as  against  other  company,  entitled  to  protec- 
tion  from   interference   preventing   practical   operation   of   its   lines. 
On  extending-  street  over  railroad  property. 

Approved  in  Baltimore  v.  Cowen,  88  Md.  451,  71  Am.  St.  Rep.  433,  41  Atl. 
900,  holding  that  city  acquires  only  joint  right  with  railroad  company  to  use 
land  of  latter  condemned  for  street;  Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111. 
163,  48  X.  E.  485,  holding  that  petition  to  extend  street  across  railroad  need  not 
aver  that  new  use  is  consistent  with  old;  Chicago  &  A.  R.  Co.  v.  Hogan,  105  111. 
App.  141,  holding  railroad  company  not  deprived  of  right  to  lay  additional 
tracks  by  extension  of  street  across  its  right  of  way;  Harris  v.  Chicago,  162 
111.  296,  44  X.  E.  437,  holding  that  judgment  condemning  land  for  street  across 
railroad  track,  on  verdict  in  usual  form,  properly  restricts  interest  acquired  to 
mere  easement;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  149  111.  459,  37  X.  E.  78, 
holding  value  of  land  not  legitimate  element  of  compensation  to  railroad  com- 
pany on  extending  street  across  track;  Chicago  &  X.  W.  R.  Co.  v.  Cicero,  157 
111.  52,  41  X.  E.  640,  holding  market  value  of  property  taken  not  measure  of 
compensation  on  extending  street  across  railroad  track. 

Cited  in  note   (24  L.R.A.  (X.S.)    1218)   on  power  to  lay  out  streets  across  rail- 
way property. 
Potver  of  municipal  authorities  as  to  improvements. 

Approved  in  Vane  v.  Evanston,  150  111.  621,  37  X.  E.  901,  holding  decision  of 
municipal  authorities  as  to  utility  of  street  improvement,  and  as  to  whether 
it  shall  be  treated  as  local  in  raising  funds  to  pay  for  same,  final;  Shannon  v. 
Hinsdale,  180  111.  204,  54  X.  E.  181,  holding  village  authorities  authorized,  in 
providing  for  macadamizing  street,  to  determine  whether  removal  of  old  cul- 
vert and  construction  of  new  should  be  regarded  as  local  improvement,  and 
whether  old  materials  may  be  utilized  in  new  structure. 
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Cited  in  Re  Xishnabotna  River  Improv.  Dist.  No.  2,  145  Iowa,  141,  123  N. 
W.  769,  holding  that  appeal  lies  from  order  establishing  drainage  district  and 
directing  that  cost  of  improvement  be  made  at  expense  of  lands  benefited;  Cin- 
cinnati, X.  0.  &  T.  P.  R.  Co.  v.  Morgan  County,  75  C.  C.  A.  56,  ]43  Fed.  801; 
Grafton  v.  St.  Paul,  M.  &  M.  R.  Co.  16  X.  D.  318,  22  L.R.A.  (X.S.)  11,  113  N. 
W.  598,  15  Ann.  Cas.  10;  People  ex  rel  Lockwood  &  S.  Co.  v.  Grand  Trunk  West- 
ern R.  Co.  232  111.  300,  83  X.  E.  839;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Sanitary 
Dist.  218  111.  290,  2  L.R.A,  (X.S.)  229,  75  X.  E.  892,— holding  necessity  of  the 
improvement  not  subject  to  review  by  courts. 
Power  to  extend  street  over  railroad  property. 

Approved  in  Chicago  &  X.  W.  R.  Co.  v.  Morrison,  195  111.  276,  63  X.  E.  96, 
and  Chicago  &  X.  W.  R.  Co.  v.  Chicago,  151  111.  358,  37  X.  E.  842,  holding  ex- 
tension of  streets  across  tracks  and  other  land  of  railroad  companies  by  city 
.authorities  expressly  authorized  by  statute;  Illinois  C.  R.  Co.  v.  Chicago,  156 
111.  101,  41  X.  E.  45,  authorizing  extension  of  street  across  railroad  yard;  Terre 
Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  178,  37  L.  R.  A.  192,  footnote  p. 
189,  46  X.  E.  77,  authorizing  laying  out  streets  across  freight  yard  and  tracks; 
Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111.  161,  48  X.  E.  485,  holding  allegation 
in  condemnation  petition  that  premises  comprise  part  of  "lands,  right  of  way, 
and  tracks"  of  railroad  company,  broad  enough  to  include -railroad  yard. 

Cited  in  South  Amboy  v.  Pennsylvania  R.  Co.  76  X.  J.  Eq.  72,  73  Atl  852, 
holding  that  word  "over"  in  statutes  relating  to  railroad  crossings  was  used  in 
its  ordinary  sense  to  mean  "above;"  Lake  Erie  &  W.  R.  Co.  v.  Shelley,  163  Ind. 
42,  71  X.  E.  151,  holding  where  street  has  been  constructed  across  railway  tracks 
the  railway  company  is  not  entitled  to  recover  expenses  incurred  in  maintaining 
necessary  crossings  and  approaches;  Xew  York,  C.  &  St.  L.  R.  Co.  v.  Rhodes, 
171  Ind.  526,  24  L.R.A. (X.S.)  1232,  86  X.  E.  840,  holding  municipality  had 
power  to  extend  street  across  railroad  tracks. 

Cited  in  footnote  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  Starkweather,  31  L.  R.  A. 
183,  which  sustains  right  to  open  street  across  depot  grounds. 

Distinguished  in  Chicago  &  X.  W.  R.  Co.  v.  Cicero,  154  111.  661,  39  X.  E.  574, 
holding  that  fact  that  property  will  be  rendered  unavailable  for  freight  depot, 
for  which  it  is  peculiarly  adapted,  by  opening  street  across  it   should  be   con- 
sidered   in    determining   amount   of   compensation. 
Power  of  court  to  review  discretionary  official  acts. 

Cited  in  Denny  v.  Des  Moines  County,  143  Iowa,  474,  121  X.  W.  1066,  hold- 
ing under  statute  decision  of  board  of  supervisors-  as  to  establishment  of  drain- 
age districts  not  reviewable  by  courts. 
Judicial    power   over   eminent   domain. 

Cited  in  Paris  v.  Cairo,  V.  &  C.  R.  Co.  248  111.  219,  93  X.  E.  729,  holding  that 
«ourts  cannot  ordinarily  inquire  into  necessity  or  propriety  of  exercising  right 
£>f  eminent  domain. 

Cited  in  note  (22  L.R.A. (X.S.)  66,  71,  92,  111,  112,  114,  117,  168)  on  judicial 
power  over  eminent  domain. 

17  L.  R.  A.  536,  ZIMMERMAX  v.  LEBO,  151  Pa.  345,  24  Atl.  1082. 
Election   under   will. 

Approved  in  Callahan's  Estate,  5  Lack.  Legal  Xews,  112,  holding  devisees 
accepting  will  so  far  as  beneficial  estopped  to  dispute  remainder;  Re  Rafferty, 
23  Pittsb.  L.  J.  X.  S.  189,  holding  one  accepting  under  will  property  belonging  to 
testator  estopped  to  claim,  as  his  own,  property  bequeathed  to  another;  Bar- 
ber's Estate,  3  Pa.  Dist.  R.  54,  14  Pa.  Co.  Ct.  168,  holding  legatee  accepting 
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legacy  estopped  to  claim,  as  heir  at  law,  real  estate  as  to  which  will  is  invalid, 
unless  he  indemnifies  residuary  legatee;  Whelen  v.  Whelen,  27  Pa.  Co.  Ct.  167, 
denying  right  of  one  accepting  benefits  under  will,  to  assert  claim  repugnant  to 
its  provisions. 

Cited  in  Melot's  Estate,  231  Pa.  523,  80  Atl.  1051,  holding  that  where  husband 
by  conduct  showed  clear  intention  to  accept  provisions  of  will,  he  cannot  there- 
after elect  to  take  against  will;  Martin  v.  Henry  Martin  Brick  Mach.  Mfg.. 
Co.  27  Lane.  L.  Rev.  273,  to  the  point  that  one  who  accepts  benefits  under  will 
cannot  deny  validity  of  that  instrument;  Beetson  v.  Stoops,  186  N.  Y.  464,  79 
N.  E.  731,  9  Ann.  Cas.  953,  holding  one  cannot  take  under  will  and  claim  repug- 
nant thereto. 

Distinguished  in  Miller's  Estate,  159  Pa.  574,  34  W.  N.  C.  92,  28  Atl.  441, 
holding  legatee  not  estopped  by  mere  acceptance  of  pecuniary  legacy  which  is 
returned,  or  by  acts  which  were  equivocal  or  done  in  ignorance  of  his  rights; 
Tompkins  v.  Merriman,  155  Pa.  447,  32  W.  N.  C.  367,  26  Atl.  659,  holding  ac- 
ceptance of  benefit  under  will,  not  estoppel  to  claim  that  conveyance  by  legatee 
to  testator  of  land  not  particularly  described  in  will,  which  devised  residue  to> 
specified  persons,  was  mortgage,  not  absolute  deed. 

17  L.  R.  A.  539,  STEWART  v.  CINCINNATI,  W.  &  M.  R.  CO.  89  Mich.  315,  50s 

N.  W.  852.' 
View  by  jury. 

Cited  in  Dupuis  v.  Saginaw  Valley  Traction  Co.  146  Mich.  162,  109  N.  W. 
413,  holding  allowing  view  by  jury  within  sound  discretion  of  court. 

Cited  in  note   (42  L.  R.  A.  373,  374)   on  view  by  jury. 
Duty  of   i-u  ilroml   company  as  to  crossing1. 

Approved  in  Retan  v.  Lake  Shore  &  M.  S.  R.  Co.  94  Mich.  151,  53  N.  W. 
1094,  requiring  railroad  to  keep  in  reasonably  safe  condition,  sidewalk  across- 
its  right  of  way  which,  on  notification  by  common  council,  it  has  constructed 
and  kept  in  repair  for  several  years;  Rathbun  v.  New  York,  N.  H.  &  H.  R. 
Co.  20  R.  I.  63,  37  Atl.  300,  denying  right  of  railroad  company  which  has  put 
in  crossing  under  agreement  with  owner  of  land,  to  claim  that  subsequent 
grantee  is  not  entitled  to  same. 
Duty  of  railway  company  to  maintain  safe  approach  to  station. 

Cited  in  McCormick  v.  Detroit,  G.  H.  &  M.  R.  Co.  141  Mich.  20,  104  N.  W.. 
390,   holding   railway   company   must   provide   reasonably   safe   place   of   ingress 
and  egress  from  its  station. 
Difference  in  duties  to  licensee  and  invitee. 

Cited  in  Minor  v.  Escanaba  Lumber  Co.  167  Mich.  438,  132  N.  W.  1035,  to 
the  point  that  where  person  is  mere  licensee,  defendant  owes  different  duty 
from  that  which  would  rest  upon  it  in  case  such  person  was  an  invitee. 

17  L.  R.  A.  545,  HODGES  v.  WILKINSON,  111  N.  C.  56,  15  S.  E.  941. 
Documentary    evidence, 

Cited  in  Faulkner  v.  King,  130  N.  C.  496,  41  S.  E.  885,  holding  record  ad- 
missible in  subsequent  action  between  same  parties  about  same  property;  Ever- 
ett v.  Newton,  118  N.  C.  921,  23  S.  E.  961,  holding  objection  in  limine  to  deed' 
for  ali  purposes  not  sustainable,  as  objection  to  relevancy  and  legal  effect  may 
be  reserved  till  subsequent  stage  of  trial. 
Assignee's  right  to  sue. 

Cited  in  Clem  v.  Wise,  133  Ala.  408,  31  So.  986,  sustaining  right  of  assignee 
of  chattel  mortgage  to  maintain  action  for  recovery  of  property. 
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"Warranty  of  title. 

Cited  in  Clevenger  v.  Lewis,  20  Okla.  843,  16  L.R.A.  (N.S.)    413,  95  Pac.  230, 

16  Ann.  Cas.   56,  holding  a  sale  of  personalty  in  vendor's  possession   implies  a 
warranty  as  to  the  entire  title,  protecting  against  partial  defects,  liens,  charges 
and   incumbrances  by  which  the  title   is  transferred,  is  rendered  less  than  full 
perfect  and  unincumbered. 

Cited  in  footnote  to  Computing  Scales  Co.  v.  Long,  65  L.R.A.  294,  which  holds 
misrepresentations  as  to  quality  of  scales  sold  not  shown  by  evidence  that  other 
scales  sold  by  same  vendor  had  rusted. 

Cited  in  note    (16  L.R.A.  (N.S.)    410)    as  to  whether  implied  covenant  of  title 
on  sale  of  chattels  protects  against  outstanding  liens  or  encumbrances. 
Necessity  of   reconveyance   to   revest   title. 

Cited  in  Herring  v.  Warwick,  155  N.  C.  350,  71  S.  E.  462,  to  the  point  that 
conveyance  of  freehold  estate  of  inheritance,  eannot  be  undone  by  cancelation, 
and  estate  can  only  be  revested  by  another  conveyance. 

17  L.  R.  A.  547,  Re  GLOBE  MUT.  BEN.  ASSO.  135  N.  Y.  280,  32  N.  E.  122. 
Right   to  insnre  life   of  infant. 

Approved  in  People  v.  Industrial  Benefit  Asso.  92  Hun,  313,  36  N.  Y.  Supp. 
963,  denying  right  of  assessment  life  insurance  company  to  issue  yearly  renew- 
able term  policies  on  lives  of  infants. 

Cited  in  notes   (57  L.  R.  A.  502)   on  insurance  on  life  of  minor;    (24  L.  R.  A. 
253)    on  right  of  nonresidents  to  become  stockholders  in  corporations;    (52  Am. 
St.  Rep.  553)   on  insurance  of  infants  in  mutual  or  membership  life  or  accident 
insurance  companies. 
Liability   of   members   of   assessment    insurance   company    to   assessments. 

Cited  in  Smith  v.  Bown,  75  Hun,  232,  27  N.  Y.  Supp.  11,  upholding  right  to 
enforce  contract  of  member  of  co-operative  assessment  insurance  company  to 
pay  specified  amount  bi-monthly  during  membership;  Gray  v.  Daly,  40  App. 
Div.  42,  57  N.  Y.  Supp.  527,  denying  liability  of  member  of  assessment  acci- 
dent insurance  company  for  assessment  levied  after  membership  ceased,  although 
for  liability  previously  accruing. 

17  L.  R.  A.  549,  RUTHERFORD  v.  HILL,  22  Or.  218,  29  Am.  St.  Rep.  596,  29 

Pac.  546. 
I!  in  his    and    liabilities   of   members  of   defectively   organized   corporation. 

Cited  in  Duke  v.  Taylor,  37  Fla.  76,  31  L.  R.  A  488,  footnote  p.  484,  53  Am. 
St.  Rep.  232,  19  So.  172,  holding  participants  in  organization  of  corporation  un- 
der supposed  charter  obtained  under  laws  of  other  state,  Avithout  authority  or 
user  in  such  state,  liable  as  partners;  Wechselberg  v.  Flour  City  Nat.  Bank,  26 
L.  R.  A.  478,  12  C.  C.  A.  67,  24  U.  S.  App.  308,  64  Fed.  101  (dissenting  opinion), 
majority  holding  liable  as  partner,  negligent  signer  of  recorded  articles  of  in 
corporation  permitting  use  of  name  as  officer  without  legal  incorporation; 
Mitchell  v.  Jensen,  29  Utah,  359,  81  Pac.  165,  holding  in  order  to  hold  persons 
as  partners  by  reason  of  connection  with  abortive  corporation  it  must  appear 
that  they  participated  in  the  conduct  of  business  of  the  corporation. 

Cited  in  footnotes  to  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable 
as  partners,  members  of  foreign  corporation  carrying  on  business  in  state  with- 
out being  incorporated  therein;  Badger  Paper  Co.  v.  Rose,  37  L.  R.  A.  162, 
which  holds  persons  subscribing  for  stock  of  corporations  to  be  organized  not 
personally  liable  as  stockholders  "then  existing"  on  corporate  obligations  in- 
curred before  half  of  stock  subscribed;  Finnegan  v.  Knights  of  Labor  Bldg.  Asso. 
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18  L.  R.  A.  778,  as  to  what  constitutes  de  facto  corporation,  preventing  liability 
of  members  as  partners;   Jones  v.  Aspen  Hardware  Co.  29  L.  R.  A.   143,  which 
holds  members  of  company  failing  to  acquire  corporate  existence  entitled  to  ad- 
vantages of  partnership;   Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons 
attempting  to   incorporate  by  filing   original   articles   instead   of   copies   entitled 
to  all  rights  of  corporation  as  to  persons  dealing  with  them  as  such;  Globe  Pub. 
Co.  v.  State  Bank,  27  L.  R.  A.   854,  which  holds  unenforceable  after  repeal  of 
statute,  stockholder's  liability  for  failure  to  publish  notice  of  debts. 

Cited  in  notes  (25  L.R.A.  100)  on  duties  and  liabilities  of  promoters  of  cor- 
poration and  its  members;  (94  Am.  St.  Rep.  594,  596)  on  transactions  in  name 
of  supposed  but  nonexisting  corporation;  (115  Am.  St.  Rep.  419)  on  what  con- 
stitutes a  partnership. 

Distinguished   in   Harrill   v.    Davis,   22    L.R.A.(N.S.)    1157,   94    C.    C.   A.    47, 
168  Fed.  191,  holding  persons  assuming  to  act  as  a  corporation  where  there  has 
been  no  attempt  to  comply  with  the  provisions  of  any  law  authorizing  them  to 
become  such,  liable  as  partners. 
De  facto  corporations. 

Cited  in  note  (24  L.  R.  A.  293)  on  recognition  or  exclusion  of  de  facto  foreign 
corporation. 

17  L.  R.  A.  555,  ANDERSON  v.  MAY,  50  Minn.  280,  36  Am.  St.  Rep.  642,  52 

N.  W.  530. 
Excuses  for  nonperformance  of  contract. 

Approved  in  McQuiddy  v.  Brannock,  70  Mo.  App.  543,  and  Whittemore  v. 
Sills,  76  Mo.  App.  251,  holding  contractor  not  relieved  from  liability  for  failure 
to  complete  public  contract  within  contract  time,  because  injunction  obtained  by 
third  person,  unless  provided  against  in  contract;  Dixon  v.  Breon,  22  Pa.  Super. 
Ct.  348,  holding  performance  of  contract  to  cut  and  manufacture  certain  timber 
excused  by  its  destruction  by  forest  fires;  Newell  v.  New  Holstein  Canning  Co. 
119  Wis.  641,  97  N.  W.  487,  holding  performance  of  contract  for  sale  of  canned 
tomatoes  not  excused  by  destruction  of  crop  by  frost. 

Cited  in  Whipple  v.  Lyons  Beet  Sugar  Ref.  Co.  64  Misc.  364,  118  N.  Y.  Supp. 
338,  holding  that  under  contract  to  raise  eight  acres  of  sugar  beets,  in  accord- 
ance with  directions,  and  deliver  crop  at  certain  price  per  ton,  contract  provid- 
ing for  stipulated  damages  for  breach,  failure  of  portion  of  seed  to  grow  by  rea- 
son of  drought,  will  excuse  performance;  Isaacson  v.  Starrett,  56  Wash.  20,  104 
Pac.  1115,  holding  damages  recoverable  for  breach  of  contract  to  deliver  engine 
within  specified  time,  although  performance  was  rendered  impossible  by  earth- 
quake and  subsequent  strikes;  Pacific  Sheet  Metal  Works  v.  Californian  Can- 
neries Co.  91  C.  C.  A.  108,  164  Fed.  985,  holding  nonperformance  of  contract  to 
deliver  specified  quantity  of  cans  not  excused  by  delay  by  storms  and  winds,  of 
ship  carrying  tin  for  their  manufacture. 

Cited  in  footnotes  to  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right 
to  recover  under  contract  to  move  building  destroyed  by  fire  before  work  com- 
pleted; Pengra  v.  Wheeler,  21  L.  R.  A.  726,  which  holds  lessor  released  front 
covenant  to  repair  leased  dams  within  specified  time,  by  impossibility  of  making^ 
repair;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dissolution  of  corporation 
a  defense  to  guaranty  of  dividends  for  term  of  years;  Board  of  Education  v. 
Townsend,  52  L.  R.  A.  868,  which  holds  blowing  down  of  schoolhouse  not  excuse 
from  contract  to  remove  and  rebuild;  Remy  v.  Olds,  21  L.  R.  A.  645,  which  denies 
right  to  recover  on  contract,  performance  of  which  prevented  by  act  of  God; 
Ontario  Deciduous  Fruit  Growers'  Asso.  v  Cutting  Fruit  Packing  Co.  53  L.  R~. 
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A.  681,  which  denies  liability  for  failure  to  deliver  specified  quantity  of  fruit 
contracted  for,  from  failure  of  crop,  due  to  unusual  climatic  conditions;  Genet 
v.  Delaware  &  H.  Canal  Co.  19  L.  R.  A.  127,  which  holds  agreement  implied  that 
lessee  will  not  wilfully  incapacitate  itself  to  take  out  more  than  minimum  quan- 
tity of  coal  per  year;  Krause  v.  Crothersville  School  Trustees,  65  L.R.A.  Ill, 
which  holds  covenant  to  repair  building  and  construct  annex  thereto  discharged 
by  destruction  by  lightning  of  main  building  when  work  is  practically  com- 
pleted. 

Distinguished  in  Buchanan  v.  Layne,  95  Mo.  App.  153,  68  S.  W.  952,  holding 
agreement  in  mining  contract  to  put  on  market  ore  to  be  taken  from  leased  prem- 
ises, as  condition  precedent  to  repurchase,  excused  where  no  ore  in  leased  land. 
Complete  performance  as  essential  to  action  on  contract. 

Cited  in  note  (59  Am.  St.  Rep.  281,  282,  283,  294)  on  complete  performance 
as  essential  to  cause  of  action  on  entire  contract. 

17  L.  R.  A.  557,  CLARK  v.  AMERICAN  COAL  CO.  86  Iowa,  436,  53  N.  W.  291. 
l{  iiili  <N  of  purchaser  of  corporate  stock. 

Cited  in  Erny  v.  G.  W.  Schmidt  Co.  197  Pa.  484,  47  Atl.  877,  denying  right'  of 
complaint  by  one  purchasing  stock,  after  acquiescence  by  corporation  for  two 
years  in  alleged  mismanagement,  from  one  who  participated  therein;  Des  Moines 
Nat.  Bank  v.  Warren  County  Bank,  97  Iowa,  211,  66  N.  W.  154,  holding  that 
transferee  of  bank  stock,  without  knowledge  of  by-law  giving  bank  liens  for  in- 
debtedness of  stockholder,  before  by-laws  posted  by  bank,  takes  same  free 
from  such  lien;  Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  656,  60  L.R.A.  933,  footnote 
p.  927,  108  Am.  St.  Rep.  716,  93  N.  W.  1024,  which  denies  right  to  complain  of 
prior  mismanagement  by  persons  acquiring  stock  and  interests  from  alleged 
wrongdoers  through  such  mismanagement;  Farwell  v.  Babcock,  27  Tex.  Civ. 
App.  173,  65  S.  W.  509,  raising,  without  deciding,  question  as  to  stockholder's 
right  to  attack  contract  made  before  he  became  a  stockholder;  Pollitz  v.  Gould, 
202  N.  Y.  14,  38  L.R.A.  (N.S.)  992,  94  N.  E.  1088,  Ann.  Cas.  1912  D,  1098,  hold- 
ing that  stockholder  may  sue  to  set  aside  exchange  of  capital  stock  by  corpora- 
tion before  he  acquired  his  stock;  Babcock  v.  Farwell,  146  111.  App.  340,  holding 
stockholder  or  assignee  estopped  from  complaining  of  any  voidable  or  illegal 
act  which  stockholder  ratified  or  acquiesced  in. 

Cited  in  notes  (20  L.R.A. (N.S.)  1079)  on  effect  upon  one's  right  as  stockholder 
of  wrongful  issuance  of  his  stock  as  full-paid;  (38  L.R.A. (N.S.)  989)  on  right  of 
stockholder  to  attack  fraudulent  transaction  occurring  before  he  acquires  his 
stock;  (97  Am.  St.  Rep.  52)  on  actions  by  stockholders  in  behalf  of  corporations. 

Distinguished  in  State  Trust  Co.  v.  Turner,   111   Iowa,  675,  53  L.  R.  A.   141, 
82  N.  W.  1029,  denying  right  of  one  taking  assignment  of  overdue  notes  of  cor- 
poration from  one  who  knew  that  stockholder  had  paid  for  stock  with  property 
grossly  overvalued,  to  hold  stockholder  liable. 
Compensation  of  corporate  officers. 

Cited  in  footnote  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights. 

17  L.  R.  A.  564,  JANESVILLE  COTTON  MILLS  v.  FORD,  82  Wis.  416,  52  N. 

W.  764. 
Construction   of   contract. 

Approved  in  Murphey  v.  Weil,  92  Wis.  473,  66  N.  W.  532,  requiring  fixed  and 
definite  meaning  of  word  "thermostat"  to  be  attached  to  it  when  used  in  con- 
tract; Jackson  Mill.  Co.  v.  Chandos,  82  Wis.  444,  52  N.  W.  759,  holding  that  term 
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"inch  of  water"  has  no  fixed  technical  meaning  which  must  control  when  used 
in  "rant;  Jackson  Mill.  Co.  v.  Chandos,  82  Wis.  450,  52  X.  W.  759,  holding  cir- 
cumstances attending  grant  of  specified  number  of  "inches  of  water,"  size  of 
apertures,  capacity  of  wheel,  etc.,  proper  for  consideration  in  determining  rights 
granted;  Murray  Hill  Land  Co.  v.  Milwaukee  Light,  Heat  &  Traction  Co.  110 
Wis.  566,  86  N.  W.  199,  authorizing  consideration  of  subsequent  acts  of  .parties 
in  locating  electric  railway  tracks  on  land  platted  as  street,  in  determining  ex- 
tent of  right  granted  to  company,  where  such  grant  is  ambiguous;  Walsh  v. 
Myers,  92  Wis.  401,  66  N.  W.  250,  holding  furnishing  and  paying  for  cans  with- 
out new  agreement  as  to  price  entitled  to  weight  as  practical  construction  by  par- 
ties of  contract  to  furnish  cans  as.  heretofore;  Excelsior  Wrapper  Co.  v.  Mes- 
singer,  116  Wis.  554,  93  N.  W.  459,  holding  contract  of  party  to  furnish 
roll-rag  paper  (same  as  has  been  furnished),  at  specified  price,  to  be  taken  as 
ordered,  ambiguous. 

Cited  in  Burton  v.  Douglass,  141  Wis.  114,  123  N.  W.  631,  18  Ann.  Cas.  734, 
holding  practical  construction  placed  by  the  parties  in  interest  upon  doubtful 
ambiguous  terms  in  a  contract  will  exercise  a  great,  and  sometimes  a  controlling 
influence  in  determining  the  construction  to  be  placed  thereon  by  the  courts; 
Jones  v.  Thomas,  120  Wis.  280,  97  N.  W.  950,  holding  a  construction  put  upon  an 
ambiguous  arbitration  agreement  by  parties  thereto,  up  to  and  inclusive  of  the 
time  of  making  the  award,  which  is  reasonable  and  equitable,  may  properly  be 
considered  to  be  the  one  to  be  incorporated  therein. 

Cited  in  notes    (67  L.R.A.  375,  382,  400)    on  construction  of  grant  of  water 
power;   (14  Eng.  Rul.  Cas.  698)  on  resort  to  constant  usage  to  expound  meaning 
of  ancient  document. 
Pa.ro!  evidence  as  to  quantity. 

Approved  in  Rib  River  Lumber  Co.  v.  Ogilvie,  113  Wis.  487,  89  N.  W.  483, 
holding  parol  evidence  admissible  that  quantity  of  logs  overestimated  in  contract 
for  sale  of  lumber,  "estimated  to  be  about"  specified  amount  obtained  from  logs 
banked  and  being  banked  at  specified  place. 

Cited  in  note  (11  Eng.  Rul.  Cas.  229)  on  parol  evidence  to  contradict  written 
instrument. 

r    17  L.  R.  A.  571,  RICHMOND  &  D.  R.  CO.  v.  JEFFERSON,  89  Ga.  554,  32  Am. 

St.  Rep.  87,  16  S.  E.  69. 
Carrier's  liability  for  injury  to  passengers. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  8,  46  S.  W.  554,  holding 
carrier  liable  for  any  act  of  rudeness  and  oppression  resulting  in  injury  to  pas- 
senger at  hands  of  any  employees  on  train. 

Cited  in  Seawell  v.  Carolina  C.  R.  Co.  133  N.  C.  518,  45  S.  E.  850,  holding  car- 
rier liable  for  acts  of  its  servants  in  taking  part  with  mob  in  assault  upon  pas- 
senger; Savannah,  F.  &  W.  R.  Co.  v.  Boyle,  115  Ga.  839,  59  L.  R.  A.  105,  footnote 
p.  104,  42  S.  E.  242,  which  denies  carrier's  liability  for  shooting  of  passenger  by 
negro  tramp  attempting  to  escape  from  arrest  for  stealing  ride;  Taillon  v. 
Mears,  29  Mont.  174,  74  Pac.  421,  1  Ann.  Cas.  613,  holding  carrier  liable  for 
negligence  of  servant  though  act  done  was  outside  scope  of  his  employment; 
Hillman  v.  Georgia  R.  &  Bkg.  Co.  126  Ga.  817,  56  S.  E.  68,  8  Ann.  Cas.  222; 
Franklin  v.  Atlanta  &  C.  Air  Line  R.  Co.  74  S.  C.  339,  54  S.  E.  578, — holding 
carrier  bound  to  exercise  a  high  degree  of  care  to  protect  a  passenger  from 
wrong  or  injury  of  a  fellow  passenger. 

Cited  in  footnotes  to  Tall  v.  Baltimore  Steam  Packet  Co.  47  L.  R.  A.  120, 
which  denies  carrier's  liability  for  shooting  of  passenger  during  quarrel  with 
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other  passengers  over  game  of  cards;  United  R.  &  Electric  Co.  v.  State,  54  L.  R. 
A.  942,  which  holds  carrier  liable  for  injuries  inflicted  on  passenger  by  drunken 
passenger  permitted  to  return  and  remain  after  removal;  Spangler  v.  St. 
Joseph  &  G.  I.  R.  Co.  63  L.  R.  A.  G34,  which  holds  carrier  bound  to  protect  pas- 
sengers after  alighting,  from  misconduct  and  assault  of  fellow  passenger? 
reasonably  to  be  anticipated. 

Cited  in  notes   (18  L.  R.  A.  641)   on  rights  of  colored  passengers;    (55  L.  R.  A. 
719,  723)  on  carrier's  liability  for  assault  on  passenger  by  strikers'  mob,  or  third 
persons;  88  Am.  St.  Rep.  797)   on  liability  of  railroad  for  unauthorized  acts  of 
agent. 
Care  required  of  proprietor  of  pnblic  place. 

Cited   in  Moone  v.  Smith,   6  Ga.  App.   651,  65  S.  E.   712,  holding  proprietor 
•of   place    of   amusement   is   bound   to   use   ordinary   care   for   protection   of   his 
patrons. 
Exemplary  damages. 

Cited  in  note  (59  Am.  St.  Rep.  593,  604,  606,  607)  on  exemplary  damages 
against  corporations.  - 

17  L.  R.  A.  573,  Re  SMITH,  4  Wash.  702,  30  Pac.  1059. 
Marriage   of   divorced   person   within    prohibited    time. 

Approved  in  McLennan  v.  McLennan,  31  Or.  484,  38  L.  R.  A.  864,  footnote  p. 
S63,  65  Am.  St.  Rep.  835,  50  Pac.  802,  holding  marriage  contract  in  other  state 
"before  lapse  of  time  for  taking  appeal  absolutely  void;  Blush  v.  State,  4  Kan. 
App.  151,  46  Pac.  185,  denying  right  to  maintain,  as  unmarried  woman,  action 
for  support  of  illegitimate  child  within  six  months  after  divorce  granted,  under 
statute  making  decree  not  absolute,  nor  marriage  absolutely  void,  within  such 
time;  Niece  v.  Territory,  9  Okla.  545,  60  Pac.  300,  holding  divorced  person  marry- 
ing within  six  months  after  decree  guilty  of  bigamy;  Re  Wood,  137  Cal.  141, 
69  Pac.  900  (dissenting  opinion),  majority  holding  prohibition  against  marriage 
of  divorced  person  within  specified  time  without  extraterritorial  force;  Eaton 
-v.  Eaton,  66  Neb.  682,  60  L.  R.  A.  608,  footnote  p.  605,  92  N.  W.  995,  which  holds 
absolutely  void,  marriage  by  divorced  person  during  time  to  commence  proceed- 
ings for  reversal. 

Cited  in  Pierce  v.  Pierce,  58  Wash.  623,  109  Pac.  45,  holding  that  validity  of 
marriage  of  divorced  person  in  another  state  within  prohibited  period,  depends 
upon  domicile  of  party  at  time  of  marriage. 

Cited  in  footnote  to  Durland  v.  Durland,  63  L.R.A.  959,  which  upholds  power 
of  legislature  to  forbid  divorced  persons  to  marry  within  six  months  after 
granting  of  decree. 

Distinguished  in  Conn  v.  Conn,  2  Kan.  App.  426,  42  Pac.  1006,  holding  mar- 
riage by  divorced  person  sixteen  days  after  decree  entered  not  void  under  stat- 
ute declaring  it  "unlawful"  to  marry  within  six  months;  Willey  v.  Willey,  22 
Wash.  120,  79  Am.  St.  Rep.  923,  60  Pac.  145  (disapproved  in  concurring  opinion), 
holding  act  prohibiting  remarriage  of  either  party  to  divorce  suit  within  six 
months,  without  extraterritorial  force;  State  v.  Yoder,  113  Minn.  509,  —  L.R.A. 
(N.S.)  — ,  130  N.  W.  10,  holding  that  remarriage  of  divorced  person  within  six 
months  from  date  of  divorce,  though  prohibited  by  section  3554  R.  L.  1905, 
is  valid  until  dissolved  by  judicial  decree. 
What  marriages  are  void. 

<     Cited  in  note  (70  Am.  St.  Rep.  362,  364,  368,  369)  on  what  marriages  are  void. 
L.R.A  Au.  Vol.  III.— 17. 
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17  L.  R.  A.  575,  STENSGAARD  v.  ST.  PAUL  REAL  ESTATE  TITLE  INS.  CO. 

50  Minn.  429,  52  N.  W.  910. 
What    constitutes    insurance. 

Cited  in  footnote  to  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts,  insurance. 
Submission  of  issues  to  jury  for  special  finding-. 

Cited  in  Hunt  v.  Ahenmann,  94  Minn.  70,  102  X.  W.  376,  holding  issues  may 
be  submitted  to  jury  for  special  verdict  in  equitable  action. 

17  L.  R.  A.  577,  FELLOWS  v.  GILHUBER,  82  Wis.  639,  52  N.  W.  307. 
Landlord's  liability   for  injuries. 

Approved  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  309,  40  L.  R.  A. 
380,  64  Am.  St.  Rep.  229,  39  Atl.  1032,  holding  lessor  of  pulp  mill  not  liable  for 
injuries  to  employees  of  lessee  by  explosion  of  digester;  Dowling  v.  Nuebling, 
97  Wis.  351,  72  N.  W.  871,  denying  liability  of  landlord,  in  absence  of  agreement 
in  lease  to  repair,  for  injury  to  tenant  by  defect  in  common  stairway. 

.Cited  in  Burner  v.  Higman  &  S.  Co.  127  Iowa,  589,  103  N.  W.  802,  holding 
landlord  not  liable  to  licenses  for  failure  to  guard  elevator  shaft. 

Cited  in  notes  (26  L.  R.  A.  200)  on  landlord's  liability  to  third  person  for 
condition  of  premises  owned  by  her;  (34  L.  R.  A.  611)  on  landlord's  liability  for 
injury  to  tenant's  guests  and  servants  from  defect  in  premises;  (9  Eng.  Rul. 
Cas.  458)  on  implied  obligation  of  landlord  to  repair,  and  implied  warranty  of 
fitness  of  premises  for  purposes  for  which  they  are  let;  (92  Am.  St.  Rep.  504, 
511,  537)  on  liability  to  third  persons  of  lessors  of  real  or  personal  property; 
(15  Eng.  Rul.  Cas.  342)  on  liability  of  landlord  letting  premises  in  defective  con- 
dition. 

Distinguished  in  Schaefer  v.  Fond  du  Lac,  99  Wis.  337,  41  L.  R.  A.  289,  74  N. 
W.  810,  holding  purchaser  of  street  railway  liable  for  injury  to  traveler  from 
defect  in  street  due  to  its  mode  of  construction,  though  railway  company  re- 
mained in  possession  under  option  to  purchase. 

17  L.  R.  A.  580,  FIRST  NAT.  BANK  v.  CLARK,  134  N.  Y.  368,  32  N.  E.  38. 
Check  or  draft  as  assignment. 

Followed  in  Abt  v.  American  Trust  &  Sav.  Bank,  159  111.  469,  50  Am.  St.  Rep. 
175,  42  N.  E.  854,  holding  draft  in  Illinois  on  New  York  bank  not  assignment 
pro  tanto  of  drawer's  deposit. 

Cited  in  Fourth  Street  Bank  v.  Yardley,  165  U.  S.  647,  41  L.  ed.  862,  17  Sup. 
Ct.  Rep.  439,  holding  fund  to  credit  of  embarrassed  bank,  though  not  wholly 
turned  into  cash,  transferred  pro  tanto  by  check  on  same  to  other  bank  to  obtain 
immediate  relief;  Grant  v.  MacNutt,  12  Misc.  22,  33  N.  Y.  Supp.  62,  sustaining 
right  of  bank  acting  as  clearing-house  agent  for  another  bank,  to  recover  from 
drawer  entire  amount  of  check  cashed  by  former  and  drawn  on  latter,  which 
suspended  with  less  than  amount  of  check  on  deposit  of  drawer  before  former 
could  present  check;  New  York  L.  Ins.  Co.  v.  Patterson,  35  Tex.  Civ.  App.  452, 
80  S.  W.  1058,  holding  where  drawer  owed  party  for  whose  benefit  checks  were 
drawn  the  amounts  for  which  they  were  drawn  and  it  was  agreed  that  he  should 
pay  the  aggregate  amount  of  the  checks  on  his  indebtedness  the  checks  oper- 
ated as  an  assignment  of  the  fund. 

Cited  in  footnotes  to  Raesser  v.  National  Exchange  Bank,  56  L.  R.  A.  174, 
which  holds  bank's  authority  to  pay  check  working  assignment  pro  tanto  of 
fund  not  revoked  by  depositor's  death:  Love  v.  Ardmore  Stock  Exchange,  67 
L.R.A.  617,  which  holds  check  on  open  bank  account  not  an  assignment  of  the 
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fund  or  superior  to  subsequent  attachment  levied  on  such  fund  before  presentation 
of  check  for  payment. 

Cited  in  note    (10  Eng.  Rul.  Cas.  425)    on  what  constitutes  an  equitable  as- 
signment. 
Conclusiveness  of  entry  in    pzsss   book. 

Approved  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  247,  79  N.  Y.  S.  R. 
651,  45  N.  Y.  Supp.  651,  holding  nature  of  transaction  competent  to  show  with 
whom  money  was  intended  to  be  deposited  in  action  to  hold  savings  bank  for 
deposit  for  which  pass  book  of  national  bank  in  same  room  given;  Quattrochi 
Bros.  v.  Farmers  &  M.  Bank,  89  Mo.  App.  509,  holding  entry  of  credit  on  pass 
book  mere  receipt  not  furnishing  obligation  for  payment  of  money,  on  which 
action  maintainable. 

Cited  in  Talcott  v.  First  Nat.  Bank,  53- Kan.  484,  24  L.  R.  A.  739,  36  Pac.  1066, 
holding  entry  in  bank  book  open  to  explanation  by  evidence  aliundi,  like  other 
receipts. 

Cited  in  footnotes  to  Henry  v.  Allen,  36  L.  R.  A.  658,  which  holds  cashier's 
check  negotiable;  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand  on  last 
day  of  grace  on  expiration  of  six  months,  on  certificate  of  deposit  containing  pro- 
vision for  leaving  six  months,  and  not  bearing  interest  after  maturity. 

Distinguished  in  Andrews  v.  State  Bank,  9  N.  D.  328,  83  N.  W.  235,  holding 
bank  bound  by  entry  in  deposit  book,  though  no  money  actually  deposited,  where 
credit  to  agent  of  one  in  whose  name  entry  made  is  evidenced  by  deposit  slip. 
Books    of   account    as    evidence. 

Cited  in  Lucks  v.  Northwestern  Sav.  Bank,  148  Mo.  App.  383,  128  S.  W.  19,  to 
the  point  that  entry  made  by  bank  in  pass  book  is  admissible  in  action  against 
bank  to  recover  amount  alleged  to  be  due. 

Cited  in  note   (52  L.  R.  A.  720)   on  what  is  provable  by  books  of  account. 
Validity  of  oral  assignment. 

Cited  in  Re  Rogers  Constr.   Co.  79  App.  Div.  422,  79  N.  Y.   Supp.  444,  sus- 
taining transfer  of  claim  to  secure  prior  indebtedness  when  made  pursuant  to 
oral  agreement  when  corporation  was  solvent. 
Effect  of  Imnk  deposit  slip. 

Cited  in  State  v.  Jackson,  221  Mo.  497,  133  Am.  St.  Rep.  477,  120  S.  W.  66, 
holding  deposit  slip  evidence  of  the  debt;  Young  v.  American  Bank,  44  Misc.  307, 
89  N.  Y.  Supp.  913,  holding  assignment  of  deposit  slip  not  assignment  of  debt. 

17  L.  R.  A.  583,  FLACK  v.  NATIONAL  BANK  OF  COMMERCE,  8  Utah,  193,. 
30  Pac.  746. 

\Vh:«<    constitutes   duress. 

Cited  in  footnotes  to  Galusha  v.  Sherman,  47  L.  R.  A.  417,  which  holds  threats, 
making  person  incapable  of  exercising  free  will  in  making  contract,  duress;  First 
Nat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which  holds  payment  to  bank  in  excess 
of  amount  due,  to  obtain  reconveyance  of  land  deeded  as  security  by  one  in  great 
financial  distress,  made  under  duress. 
Recovery  back  of  voluntary  payment. 

Cited  in  note  (94  Am.  St.  Rep.  409)  on  recovery  of  voluntary  payment. 

17  L.  R.  A.  586,  IDAHO  FORWARDING  CO.  v.  FIREMAN'S  FUND  INS.  CO. 

8  Utah,  41,  29  Pac.  826. 
Oral  contracts   for  insurance. 

Cited  in  American  Can  Co.  v.  ^Agricultural  Ins.  Co.  12  Cal.  App.  139,  106: 
Pac.  720,  holding  a  parol  control  of  renewal  of  insurance  policy  to  be  enforce- 
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able  must  be  certain  and  where  agreement  points  to  some  further  act  to  be 
done  by  parties,  it  is  not  enforceable;  Hartford  F.  Ins.  Co.  v.  Whitman,  75 
Ohio  St.  316,  79  N.  E.  459,  9  Ann.  Cas.  218,  holding  a  parol  agreement  to  issue 
an  insurance  policy  to  be  enforceable  must  not  be  executory,  but  must  take 
effect  immediately  on  the  making  of  the  agreement. 

Cited  in  notes  (22  L.  R.  A.  772)  on  validity  of  oral  insurance  contract;  (138 
Am.  St.  Rep.  31 )  on  delivery  and  acceptance  of  parol  contracts  for  insurance. 

Distinguished  in  McCabe  Bros.  v.  Aetna  Ins.  Co.  9  N.  D.  24,  47  L.  R.  A.  644, 
81  N.  W.  426,  holding  agent  of  foreign  insurance  company,  expressly  authorized 
to  make  and  issue  policies,  empowered  to  make  parol  contract  to  renew  policy. 
Variation   between   evidence  and  allegations. 

Cited  in  Sowles  v.  Clawson,  28  Utah,  79,  76  Pac.  1067,  holding  the  plaintiff 
must,  on  his  complaint,  give  defendant  fair  notice  of  his  claim. 
Admissions  by  ni;<-ii<. 

Cited  in  Meyers  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  36  Utah,  321,  104  Pac. 
736,  21  Ann.  Cas.  1129,  holding  that  to  bind  principal  by  admission  of  agent 
made  within  apparent  scope  of  authority,  transaction  in  which  agent  was  act- 
ing, and  in  respect  of  which  admission  was  made,  must  itself  be  material  and 
admissible. 

Cited  in  note   (131  Am.  St.  Rep.  332)   on  declarations  and  acts  of  agents. 

17  L.  R.  A.  588,  GIBSON  v.  LEONARD,  143  111.  182,  36  Am.  St.  Rep.  376,  32 

N.  E.   182. 
Liability  for  breach  of  statutory  duty. 

Cited  in  Everett  v.  Great  Northern  R.  Co.  100  Minn.  315,  9  L.R.A.(N.S.)  706, 
111  N.  W.  281,  10  Ann.  Cas.  294,  holding  the  violation  of  a  statutory  duty  can 
be  made  the  foundation  of  an  action  only  in  favor  of  person  coming  within 
class  intended  to  be  protected  by  the  regulation;  Indiana  £  C.  Coal  Co.  v. 
Neal,  166  Ind.  461,  77  N.  E.  850.  9  Ann.  Cas.  424,  holding  one  to  recover  damages 
for  injuries  due  to  breach  of  a  statutory  duty  must  bring  himself  within  class 
for  whose  benefit  statute  was  enacted;  McDoel  v.  Heuermann,  141  111.  App.  116, 
holding  a  flagman  cannot  rely  upon  breach  of  an  ordinance  limiting  speed  of 
railroad  trains  in  his  action  against  the  railroad  for  damages;  Inland  Steel 
Co.  v.  Yedinak,  172  Ind.  429,  87  N.  E.  229,  holding  a  violation  of  a  penal  statute 
constitutes  negligence  per  se,  only  when  it  is  the  proximate  cause  of  the  injury 
for  which  action  is  brought. 

Cited  in  notes    (9  L.R.A.  (N.S.)    343)    on  private  action  for  violation  of  stat- 
ute  not  expressly   conferring  it;    (100  Am.   St.   Rep.   192)    on   right  to   recover 
for  negligence  in  absence  of  privity. 
Proximate  cause  of  injury. 

Cited  in  Webster  Mfg.  Co.  v.  Goodrich,  104  111.  App.  80,  denying  liability  where 
breach  of  duty  alleged  is  not  proximate  cause  of  injury;  Kinnare  v.  Klein,  88 
111.  App.  314,  holding  that  failure  to  have  door  of  elevator  shaft  so  placed  that 
it  cannot  be  opened  from  outside  does  not  render  employer  liable  for  injury  to 
employee  while  door  open ;  Sullivan  v.  Morrice,  109  111.  App.  654,  holding  master 
not  liable  for  servant's  negligence  in  throwing  from  roof  pieces  of  wood  former 
had  allowed  latter  to  collect  after  close  of  work;  Libby,  McN.  &  L.  v.  Kearney, 
124  111.  App.  348,  holding  the  breach  of  duty  on  which  an  action  can  be  main- 
tained must  be  the  proximate  cause  of  the  injury;  Darrow  v.  The  Fair,  118  111. 
App.  670,  holding  it  must  appear  the  negligent  act  or  omission  was  the  proxi- 
mate cause  to  be  actionable. 

Cited  in  note   (36  Am.  St.  Rep.  817)   on  proximate  and  remote  cause. 
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Liability   for  injury   to   licensee,   etc. 

Approved  in  Bentlcy  v.  Loverock,  102  111.  App.  170,  holding  owner  not  required 
to  change  condition  of  premises  for  safety  of  mere  licensee;  Clapp  v.  La  Grill, 
103  Tenn.  175,  52  S.  W.  134,  denying  liability  towards  trespasser  or  mere 
licensee  coining  on  premises  without  invitation,  for  injury  by  defects  therein; 
Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  124,  65  N.  E.  656,  denying  duty  of  railroad 
company  to  exercise  ordinary  care  to  keep  platform  free  from  obstructions  so  as 
to  prevent  injury  to  mere  licensee;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballentine, 
28  C.  C.  A.  574,  56  U.  S.  App.  266,  84  Fed.  938,  holding  risk  of  explosion  assumed 
by  boy  going,  from  curiosity,  on  railroad  premises  to  witness  accidental  burning 
of  tank  cars,  and  voluntarily  assisting  to  prevent  spread  of  fire;  Ruane  v.  Lake 
Shore  &  M.  S.  R.  Co.  64  111.  App.  364,  holding  duty  as  to  statutory  signals  at 
crossing  not  owed  to  flagman. 

Cited  in  McAllister  v.  Jung,  112  111.  App.  147,  denying  liability  for  injury  to 
boy  who  climbed  structure  of  elevated  road  to  get  ball,  and  came  into  contact 
with  live  rail;  Grundel  v.  Union  Iron  Works,  141  Cal.  567,  75  Pac.  184,  denying; 
liability  for  death  of  one  who  stated  he  "had  business  to  perform"  on  vessel 
tied  at  private  wharf,  and  who  was  killed  by  slipping  of  defective  gang  plank; 
Parsons  v.  Manser,  119  Iowa,  93,  62  L.  R.  A.  135,  97  Am.  St.  Rep.  283,  93  N.  W. 
86,  holding  rule  as  to  duty  which  owner  owes  licensee  regarding  safety  of  prem- 
ises not  applicable  where  horses  left  tied  in  highway  near  hive  of  bees,  which 
attacked  them;  Lunt  v.  Post  Printing  &  Pub.  Co.  48  Colo.  324.  30  L.R.  A.(N.S.) 
67,  1H>  Pac.  203,  21  Ann.  Cas.  492,  to  the  point  that  fireman  who  enters  premises 
in  discharge  of  his  duty  is  licensee;  Jacobs  v.  Michael,  137  111.  App.  223;  Union 
Stock  Yards  Transit  Co.  v.  Franey,  138  111.  App.  218;  Pauckner  v.  Wakem,  231 
111.  279,  14  L.R.A.  (N.S.)  1121,  83  X.  E.  202, — holding  owner  owes  no  duty  to 
use  ordinary  care  to  keep  his  premises  in  a  reasonably  safe  condition  to  persons 
upon  premises  as  mere  licensees;  Strong  v.  North  Chicago  Street  R.  Co.  116 
111.  App.  252;  Pamler  v.  Byrd,  131  111.  App.  499;  Crane  Co.  v.  Sobkowicz,  131 
111.  App.  218, — holding  sole  duty  is  to  refrain  from  wilful  or  affirmative 
injurious  acts  toward  such  licensee;  Means  v.  Southern  California  R.  Co.  144 
Cal.  479,  77  Pac.  1001,  1  Ann.  Cas.  206;  Eckels  v.  Maher,  137  111.  App.  57; 
Thrift  v.  Vandalia  R.  Co.  145  111.  App.  416, — holding  doctrine  that  owner  owes 
licensee  no  duty  except  to  refrain  from  inflicting  wilful  injury,  applies  equally 
to  cases  where  the  license  is  given  by  law;  Illinois  C.  R.  Co.  v.  McMillion,  129 
111.  App.  34,  holding  railroad  company  owes  no  duty  toward  one  upon  the  depot 
grounds  over  a  clay  before  departure,  of  his  train,  except  to  refrain  from  wilfully 
or  wantonly  injuring  him;  Casey  v.  Adams,  137  111.  App.  409,  holding  same 
where  one  entered  the  building  to  put  down  a  hostile  demonstration  toward 
property  he  was  charged  with  protecting;  Casey  v.  Adams,  234  111.  356,  17 
L.R.A. (N.S.)  779,  123  Am.  St.  Rep.  105,  84  N.  E.  933,  holding  an  officer  stepping 
within  a  building  that  he  may  perform  his  duty  to  better  advantage,  is  a  mere 
licensee,  to  whom  owner  owes  no  duty  except  to  refrain  from  inflicting  wanton 
or  wilful  injury  upon  him;  Creeden  v.  Boston  &  M.  R.  Co.  193  Mass.  283,  79 
N.  E.  344,  9  Ann.  Cas.  1121,  holding  a  constable  entering  a  train  in  perform- 
ance of  duty  can  hold  railroad  company  to  no  greater  obligation  than  is  due  a 
mere  licensee;  Racine  v.  Morris,  136  App.  Div.  469,  121  N.  Y.  Supp.  146,  hold- 
ing an  officer  coming  upon  premises  in  performance  of  duty  is  a  licensee,  if  not 
by  an  implied  license  from  owner,  by  operation  of  law. 

Cited  in  notes  (46  L.R.A.  60,  61,  81,  82)  on  servant's  right  to  recover  dam- 
ages from  persons  other  than  his  master  for  injuries  received  in  Performance 
of  duties;  (17  L.R.A. (N.S.)  9] 6,  919)  on  duty  of  owner  of  premises  to  protect 
licensee  against  hidden  dangers;  (30  L.R.A. (N.S.)  60,  61)  on  liability  of  prop- 
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erty    owner   for    injury   to   fireman    or    policeman;     (39    L.R.A.  (N.S.)    238)    on 
fireman  as  servant  or  agent  of  owner  of  burning  property. 

Distinguished  in  Roth  v.  Union  Depot  Co.  13  Wash.  533,  31  L.  R.  A.  858,  43 
Pac.  641,  sustaining  liability,  towards  child  on  track  customarily  used  as  foot- 
path, for  kicking  cars  out  of  sight  on  down  grade  without  person  in  charge; 
Com.  Electric  Co.  v.  Melville,  110  111.  App.  247,  sustaining  boy's  right  to  recover 
for  injuries  from  live  wire,  received  while  crawling  under  sidewalk;  O'Rouke 
v.  Sprcnil,  147  111.  App.  615,  holding  where  declaration  avers  affirmative  acts  of 
negligence,  which  produced  the  injury  to  one  rightfully  on  premises,  such  aver- 
ment is  sufficient. 
Injuries  in  elevators. 

Approved  in  Field  v.  French,  80  111.  App.  89,  denying  liability  of  elevator  com- 
pany putting  elevator  in  store,  for  injury  to  customer  using  it. 

Cited  in  footnote  to  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R.  A.  487, 
which  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  in- 
sufficient railing  for  which  has  been  left  out  of  place  by  third  person. 

Cited  in  notes  (25  L.  R.  A.  34)  on  liability  for  injury  to  elevator  passengers; 
(2  L.R.A. (N.S.)  764)  on  same  point;  (56  Am.  St.  Rep.  810)  on  liability  of 
owners  of  elevators  used  for  passengers  or  employees. 

17  L.  R.  A.  592,  ROANE  v.  HOLLINGSHEAD,  76  Md.  369,   35  Am.   St.   Rep. 

438,  25  Atl.  307. 
Revocation  of  Trill. 

Approved  in  Re  Lyon,  96  Wis.  340,  65  Am.  St.  Rep.  52,  71  N.  W.  362,  and  Col- 
cord  v.  Conroy,  40  Fla.  102,  23  So.  561,  holding  will  of  unmarried  woman  not 
revoked  ipso  facto  by  subsequent  marriage;  Chapman  v.  Dismer,  14  App.  D.  C. 
454,  holding  will  of  married  woman  living  separate  from  husband  not  revoked 
by  subsequent  marriage  after  procuring  divorce;  Re  Comassi,  107  Cal.  6,  28  L. 
R.  A.  415,  footnote  p.  414,  40  Pac.  15,  holding  married  woman's  will  not  revoked 
by  subsequent  marriage  after  becoming  widow;  Baacke  v.  Baacke,  50  Neb.  22, 
69  N.  W.  303,  holding  will  not  absolutely  revoked  by  testator's  wife  procuring 
divorce,  death  of  child,  birth  of  three  children  to  child  for  whom  provisions 
made,  and  death  of  such  child. 

Cited  in  Hoy  v.  Hoy,  93  Miss.  763,  25  L.R.A. (N.S.)  189,  136  Am.  St.  Rep. 
548,  48  So.  903,  17  Ann.  Cas.  1137,  holding  will  of  testator  not  revoked  by  subse- 
quent marriage. 

Cited  in  footnotes  to  Re  Kelly,  56  L.  R.  A.  754,  which  holds  woman's  will  not 
revoked  by  subsequent  marriage;  Re  Hulett,  34  L.  R.  A.  384,  which  holds  will 
not  revoked  by  marriage  alone;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds 
will  in  favor  of  third  person  revoked  by  marriage  and  adoption  of  child;  Ingersoll 
v.  Hopkins,  40  L.  R.  A.  191,  which  holds  will  giving  testator's  property  to  woman 
made  executor  revoked  by  testator's  subsequent  marriage  to  her;  Hudnell  v. 
Ham,  48  L.  R.  A.  557,  which  holds  revocation  of  will  by  subsequent  marriage 
not  prevented  by  antenuptial  agreement  in  support  of  will;  Re  Teopfer,  67 
L.R.A.  315,  which  holds  antenuptial  will  revoked  by  testator's  marriage. 

Distinguished  in  Booth's  Will,  40  Or.  158,  66  Pac.  710,  holding  statutory 
provision  that  will  of  unmarried  woman  deemed  revoked  by  her  subsequent  mar- 
riage not  impliedly  repealed  by  act  removing  common-law  disabilities;  Re 
Petridge,  47  Wash.  83,  91  Pac.  634,  holding  under  statute  making  husband  and 
•wife  heirs  of  each  other  the  will  of  a  feme  sole,  marrying  and  dying  without 
issue,  is  revoked  by  the  marriage. 
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17  L.  R.  A.  595,  FARMERS  NAT.  BANK  v.  SUTTON  MFG.  CO.  3  C.  C.  A.  1, 

6  U.  S.  App.  312,  52  Fed.  191. 
Follow  i  :iiv    state    decisions. 

Cited  in  Dygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  389,  94  Fed.  915,  hold- 
ing Federal  court  not  bound  by  decision  of  state  court,  in  absence  of  state  stat- 
ute, on  question  as  to  law  governing  usury  on  note  not  payable  in  state  where 
made. 

Cited  in  notes    (67  L.R.A.  38)    on  how  case  determined  when  proper  foreign 
law  not  proved;    (40  L.R.A.  (X.S.)    405,  406)    on  questions  of  state   law   as  to 
which    state    court   decisions    must    be    followed    in    actions   originating    in,    or 
removed  to,  Federal   courts. 
JVegrotinbility   of   instruments. 

Approved  in  Benn  v.  Kutzchan,  24  Or.  30,  32  Pac.  763,  and  Shenandoah  Nat. 
Bank  v.  Marsh,  89  Iowa,  277,  48  Am.  St.  Rep.  381,  56  N.  W.  458,  holding  nego- 
tiability of  note  not  affected  by  provision  for  attorney's  fees;  Sylvester  Bleck- 
ley  Co.  v.  Alewine,  48  S.  C.  311,  37  L.  R.  A.  88,  footnote  p.  86,  26  S.  E.  609,  hold- 
ing negotiability  of  note  destroyed  by  provision  for  attorney's  fees;  Second  Nat. 
Bank  v.  Basuier,  12  C.  C.  A.  519,  27  U.  S.  App.  541,  65  Fed.  60,  holding  note 
rendered  non-negotiable  by  provision  for  "exchange  and  costs  of  collection;" 
State  Nat.  Bank  v.  Cudahy  Packing  Co.  126  Fed.  545,  holding  note  containing 
words  "in  case  legal  proceedings  are  instituted  to  collect  this  note,  we  agree  to 
pay  10  per  cent  on  entire  amount  due,  as  attorney's  fees,"  negotiable;  Kirkwood 
v.  First  Nat.  Bank  (omitted  from  official  report  in  40  Neb.  484)  24  L.  R. "A. 
448,  42  Am.  St.  Rep.  683,  58  N.  W.  1016,  holding  negotiability  of  certificate  of 
•deposit  not  destroyed  by  stipulation  that  it  is  payable  on  its  return  in  current 
funds,  and  that  it  shall  bear  interest  after  six  months. 

Cited  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A.  662,  134  Fed. 
542,  holding  a  provision  for  the  payment  of  attorney's  fees  in  case  a  note  is  not 
paid  at  maturity  does  not  destroy  negotiability  of  note;  Green  v.  Spires,  71 
S.  C.  112,  50  S.  E.  554,  4  Ann.  Cas.  261  (dissenting  opinion),  as  to  effect  of 
provision  for  attorney's  fees  on  negotiability  of  note;  First  Nat.  Bank  v. 
Miller,  139  Wis.  128,  131  Am.  St.  Rep.  1040,  120  N.  W.  820,  holding  according 
to  terms  note  provided  for  collection  of  attorneys  fees  only  after  dishonor  and 
was  negotiable. 

Cited  in  footnotes  to  Dorsey  v.  Wolff,  18  L.  R.  A.  428,  which  holds  negotiabil- 
ity not  destroyed  by  stipulation  for  10  per  cent  attorney's  fees;  Oppenheimer  v. 
Farmers'  &  M.  Bank,  33  L.  R.  A.  767,  which  holds  negotiability  of  note  not  af- 
fected by  stipulation  for  attorney's  fees,  inoperative  until  maturity  and  dishonor; 
Pattillo  v.  Alexander,  29  L.  R.  A.  616,  which  sustains  payee's  guaranty  of  at- 
torney's fees  if  note  has  to  be  collected  by  law. 

Cited  in  note   (125  Am.  St.  Rep.  205,  209)   on  agreements  and  conditions  de- 
stroying negotiability. 
Conflict  of  laws  as  to  negotiability. 

Cited  in  note  (61  L.  R.  A.  194,  212)  on  conflict  of  laws  as  to  negotiable  paper. 
Rigrhts  of  buna  fide  purchasers. 

Approved  in  Lauter  v.  Jarvis'-Conkling  Mortg.  Trust  Co.  29  C.  C.  A.  474,  54 
U.  S.  App.  49,  85  Fed.  895,  holding  that  bona  fide  holder  of  note  given  in  busi- 
ness prohibited  by  statute,  but  without  declaring  it  void,  will  be  protected; 
Hamilton  v.  Fowler,  40  C.  C.  A.  52,  99  Fed.  23,  holding  bona  fide  purchaser  in 
other  state  of  note  of  foreign  corporation  which  has  not  recorded  its  charter 
not  charged  with  notice  that  it  grew  out  of  transaction  prohibited  by  statute; 
Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.  22  C.  C.  A.  402,  43  U. 
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S.  App.  550,  75  Fed.  456,  holding  guaranty  by  railroad  company  of  negotiable 
bond  of  other  railroad  not  subject  to  defense,  as  against  bona  fide  purchaser, 
that  guaranty  was  indorsed  without  compliance  with  statutory  provision  for 
petition  of  stockholders. 

Cited  in  Mercer  County  v.  Provident  Life  &  T.  Co.  19  C.  C.  A.  56,  43  U.  S. 
App.  21,  72  Fed.  635,  holding  purchaser  of  negotiable  county  bonds,  with  notice 
that  they  were  held  in  escrow,  not  bona  fide  holder  so  as  to  cut  off  defense  of 
delivery  without  complying  with  condition;  Brisay  v.  Star  Co.  13  Misc.  355, 
35  N.  Y.  Supp.  99,  denying  right  to  recover  on  ultra  vires  agreement  of  news- 
paper, without  consideration,  to  pay  specified  insurance  in  case  of  person  acci- 
dentally killed  with  copy  of  newspaper  in  his  pocket;  National  Bank  v.  Sancho- 
Packing  Co.  186  Fed.  260,  holding  that  corporation  is  liable  on  accommodation 
notes  executed  for  indorsers  in  hands  of  bona  fide  purchaser  before  maturity  for 
value;  H.  Scherer  &  Co.  v.  Everest,  94  C.  C.  A.  346,  168  Fed.  829,  holding  where  a 
corporation  which  has  the  power  to  issue  negotiable  paper  puts  forth  accommoda- 
dation  paper  beyond  its  power,  it  is  estopped  from  denying  that  the  latter  wa» 
lawfully  issued  for  value  as  against  a  bona  fide  holder. 

Distinguished  in  First  Nat.  Bank  v.  Abilene  Hotel  Co.  46  Tex.  Civ.  App.  596, 
103   S.   W.   1120,   holding  where   secretary   of  corporation   had  no  authority   to 
execute  a  note  in  its  name  a  bona  fide  holder  cannot  recover  thereon. 
Stipulated  right  to  attorney's  fees  in  note. 

Cited  in  Morrison  v.  Ormbaun,  30  Mont.  114,  75  Pac.  953,  holding  attorney's; 
fees  stipulated  for  in  note  may  be  collected  if  note  is  not  paid  at  maturity  and 
turned  over  to  attorney  for  collection  but  not  sued. 

17  L.  R.  A.  599,  MARYLAND  BRICK  CO.  v.  SPILMAN,  76  Md.  337,  35  Am.  St. 

Rep.  431,  25  Atl.  297. 
Lien    for  materials   not   nsed   or   nsed  in   several   building's. 

Approved  in  Maryland  Brick  Co.  v.  Dunkerly,  85  Md.  212,  36  Atl.  761,  author- 
izing lien  for  materials  furnished  for,  though  not  actually  used  in,  building; 
Gardner  v.  Leek,  52  Minn.  529,  54  N.  W.  746,  holding  only  one  lien  statement, 
required  for  materials  furnished  for,  and  used  in,  two  houses. 

Cited  in  Caldwell  v.  Schmulbach,  175  Fed.  439,  sustaining  a  mechanic's  liem 
for  labor  and  material  furnished  in  protecting  buildings  liable  to  injuries  from 
excavation  and  building  on  lot  being  built  upon;  Fulton  v.  Parlett,  104  Md.  69, 
64  Atl.  58,  holding  where  contract  was  entire  and  indivisible  and  provided  for 
the  continuous  furnishing  of  materials  for  all  the  structures  it  would  be  un- 
reasonable to  require  ascertainment  of  proportion  of  material  used  in  each 
structure;  Alfred  Richards  Brick  Co.  v.  Trott,  23  App.  D.  C.  293,  holding  a 
mechanic's  lien  can  cover  but  one  building,  unless  the  buildings  are  joined  to- 
gether and  are  owned  by  but  one  owner. 

Cited  in  footnote  to  Menzel  v.  Tubbs,  17  L.  R.  A.  815,  which  holds  lien  on 
single  building  on  two  lots  covers  both  lots. 

Cited   in  notes    (31  L.R.A.  (N.S.)    749)    on  materials   furnished  for  structure, 
but  not  actually  used,  as  basis  of  mechanics'  lien;    (65   Am.   St.  Rep.   166)    on 
including  property  in  mechanic's  lien  in  addition  to  that  on  which  work  was 
performed  or  materials  furnished. 
"Waiver  of  lien. 

Approved  in  Farmers'  &  M.  Nat.  Bank  v.  Taylor,  91  Tex.  82,  40  S.  W.  876,  hold- 
ing mechanic's  lien  not  waived  by  claimant  taking  note  and  mortgage  for 
amount. 

Cited  in  note  (41  Am.  St.  Rep.  765)  on  waiver  of  mechanics'  liens  bv  taking 
notes  or  other  securities. 
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17  L.  R.  A.  602,  ORMAN  v.  MANNIX,  17  Colo.  564,  31  Am.  St.  Rep.  340,  30  Pac. 

1037. 
Mode   of  reaching:   defect   In   pleading. 

Approved  in  Highlands  v.  Raine,  23  Colo.  297,  47  Pac.  283,  holding  that  failure 
of  replication  to  designate  count  of  answer  intended  to  be  denied  cannot  be 
reached  by  motion  for  judgment. 

Cited   in  Hall  v.   Cudahy,  46   Colo.   326,   104  Pac.  415,  holding  where  two  or 
more  distinct  causes  of  action  are  united  in  the  same  complaint,  the  objection 
to  same  must  be  taken  by  motion. 
Sufficiency    of    complaint. 

Approved  in  Mollie  Gibson  Consol.  Min.  &  Mill.  Co.  v.  Sharp,  5  Colo.  App. 
325,  38  Pac.  850,  holding  failure  to  allege  wages  deceased  was  earning,  supplied 
by  proof  admitted  without  objection,  not  reversible  error. 

Cited  in  Lampman  v.  Bruning,  120  Iowa,  170,  94  N.  W.  562,  holding  objection 
to  sufficiency  of  complaint  in  action  for  seduction,  stating  that  plaintiff  was  of 
chaste  character  "on  or  about"  day  of  seduction,  waived  when  not  taken  before 
trial;  Denver  &  R.  G.  R.  Co.  v.  Klaes,  40  Colo.  128,  90  Pac.  60,  holding  the  need 
of  setting  forth  amount  of  damages  sustained  in  a  personal  injury  case,  is 
waived  by  a  defendant  who  goes  to  trial  without  objection. 
Measure  of  damages  for  causing;  death. 

Approved  in  Pierce  v.  Conners,  20  Colo.  182,  46  Am.  St.  Rep.  279,  37  Pac.  721, 
holding  evidence  of  value  of  child's  services  until  majority  admissible  in  action 
for  its  death. 
Contributory  negrligrence. 

Approved  in  Camp  v.  Hall,  39  Fla.  574,  22  So.  792,  holding  obedience  by  inex- 
perienced servant  of  order  of  superior  servant  to  perform  dangerous  service  out- 
side of  line  of  employment  not  negligence  per  se. 

Cited  in  Miller  v.  Camp  Bird,  46  Colo.  576,  105  Pac.  1105,  holding  servant 
assumes  the  ordinary  risks  incident  to  the  service  for  which  he  is  employed. 

Cited  in  footnotes  to  Norfolk  &  W.  R.  Co.  v.  Ward,  24  L.  R.  A.  717,  which 
holds  obedience  to  orders  not  contributory  negligence;  Palmer  v.  Michigan  C.  R. 
Co.  17  L.  R.  A.  637,  which  holds  inexperienced  man  required,  without  warning, 
to  assist  in  throwing  heavy  car  rails  on  moving  train  not  negligent  per  se  in 
doing  so;  Prosser  v.  Montana  C.  R.  Co.  30  L.  R.  A.  814,  which  holds  attempt  to 
mount  flat  car  in  front  of  engine,  in  accordance  with  custom,  not  contributory 
negligence;  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146,  holding 
question  whether  employee  negligent  in  continuing  to  use  defective  ladder  to 
adjust  dangerous  belt,  for  jury. 

Cited  in  notes   (48  L.  R.  A.  799,  806,  807)   on  liability  for  injuries  received  by 
servant  in  performance  of  duties  outside  of  scope  of  original  contract;    (97  Am. 
St.    Rep.   900)    on   right   of    recovery   by   employees   accepting   extra   hazardous 
duties. 
Sigrning;  and  numbering:   instruction*. 

Followed  in  Mason  v.  Sieglitz,  22  Colo.  327,  44  Pac.  588,  and  Schmidt  v.  First 
Nat.  Bank,   10  Colo.  App.  265,  50  Pac.  733,  holding  failure  to  sign  or  number 
requested  instructions,  ground  for  refusal. 
Objections  to  instructions. 

Cited  in  Portland  Gold  Min.  Co.  v.  O'Hara,  45  Colo.  422,  101  Pac.  773, 
folding  the  reviewing  court  will  not  consider  a  particular  instruction  where 
exception  taken  was  general  to  all  the  instructions  offered  by  defendant  en 
masse. 
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Duty  of  master  as  to  appliances. 

Cited  in  Kent  Mfg.  Co.  v.  Zimmerman,  48   Colo.   399,   110  Pac.  187,  holding 
that  master  is  bound  to  exercise  reasonable  care,  skill  and  prudence  to  provide 
reasonably  safe  appliances  for  use  of  servant. 
"Who  is  vice  principal. 

Cited  in  note  (75  Am.  St.  Rep.  588,  597,  598,  399,  613,  615)  on  who  is  a  vice 
principal. 

17  L.  R.  A.  611,  ROCKWELL  v.  BUTLER,  17  Colo.  290,  29  Pac.  458. 
Constitutionality  of  supreme  court  commission. 

Followed  without  special   discussion   in   Rockwell   v.  District   Court,   17   Colo, 
128,  31  Am.  St.  Rep.  265,  29  Pac.  454. 
"Waiver  of  error. 

Approved  in  Smith  v.  Smith,   13  Colo.  App.  303,  57   Pac.  747,  holding  defect 
in  summons  in  failing  to  state  time  for  defendant  to  appear  waived  by  accepting 
service  and  waiving  time  to  appear  or  plead. 
Of  legal  rights. 

Cited  in  Hugus  v.  Hardenburg,   19   Colo.   App.  470,   76  Pac.  543,  holding  in 
the  trial  of  a  civil  cause  a  party  may  waive  either  a  constitutional  or  a  statu- 
tory right. 
Constitutional  questions. 

Cited  in  Wooster  v.  Bateman,  126  Iowa,  557,  102  N.  W.  521,  holding  where  act 
is   in   harmony  with   the  constitution   in   any   event,  court  will   not  take  up   a 
question  wrhether  judgment  sued  on  was  a  contract  in  sense  contemplated  by  the 
constitution. 
Impairing  obligation  of  contracts As  to  rate  of  Interest. 

Approved  in  Seton  v.  Hoyt,  34  Or.  281,  43  L.  R.  A.  638,  75  Am.  St.  Rep.  641, 
55  Pac.  967,  holding  that  rate  of  interest  on  county  warrants  marked  "not  paid 
for  want  of  funds"  cannot  be  decreased  by  subsequent  statute;  Salazar  v.  Taylor, 

18  Colo.  543,  33  Pac.  369,  holding  that  pre-existing  contracts  cannot  be  affected 
by  subsequent  statute  changing  rate  of  interest. 

Cited  in  Brauer  v.  Portland,  35  Or.  481,  60  Pac.  378,  holding  that  judgment 
will  continue  until  paid  to  bear  interest  at  rate  prevailing  when  rendered, 
although  subsequent  act  passed  reducing  legal  rate,  but  not  referring  to  prior 
judgments. 

Cited  in  footnotes  to  Union  Sav.  Bank  &  T.  Co.  v.  Gelbach,  24  L.  R.  A.  359, 
which  denies  power  to  reduce  rate  of  interest  on  county  warrant;  Norcross  v. 
Cambridge,  33  L.  R.  A.  843,  which  sustains  eminent  domain  statute,  notwith- 
standing failure  to  provide  for  interest  from  time  of  formal  taking  to  date  of 
actual  entry. 
As  to  judgments. 

Cited  in  footnotes  to  Sherman  v.  Langham,  39  L.  R.  A.  258,  which  holds  judg- 
ment on  tort  not  contract  within  provision  against  impairment  of  obligations; 
Greenwood  v.  Butler,  22  L.  R.  A.  465,  which  holds  judgment  for  sale  of  land 
cannot  be  affected  by  subsequent  act  extending  time  for  redemption;  Bettman  v. 
Cowley,  40  L.  R.  A.  815,  which  holds  void,  statute  limiting  lien  of  judgment  to 
six  years,  and  prohibiting  renewal  for  more  than  year;  Livingston  v.  Livingston, 
61  L.  R.  A.  800,  which  holds  that  unchangeable  provision  for  alimony  in  divorce 
decree  cannot  be  impaired  by  subsequent  statute  empowering  courts  to  modify 
same;  Evans-Snider-Buel  Co.  v.  McFadden,  58  L.  R,  A.  900,  which  holds  judg- 
ments not  contracts  within  prohibition  against  impairing  obligations;  Flenni- 
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ken  v.  Marshall,  28  L.  R.  A.  402,  which  holds  judgment  ex  delicto  enforceable 
against  corporate  stockholders. 

17  L.  R.  A.  615,  RICHMOND  v.  ATWOOD,  2  C.  C.  A.  596,  5  U.  S.  App.  151,  52 
Fed.  10. 

Appealable    orders    and    judgments. 

Followed  in  Lockwood  v.  Wickes,  21  C.  C.  A.  261,  40  U.  S.  App.  136,  75  Fed. 
122,  and  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  34,  43 
U.  S.  App.  47,  72  Fed.  555,  holding  order  for  perpetual  injunction,  and  referring 
cause  to  master  for  accounting  on  final  hearing  on  merits,  appealable. 

Approved  in  Andrews  v.  National  Foundry  &  Pipe  Works,  10  C.  C.  A.  67,  18 
U.  S.  App.  458,  61  Fed.  789,  holding  order  granting  preliminary  injunction  and 
appointing  receiver  appealable. 

Cited  in  Baker  v.  Baker,  27  C.  C.  A.  398,  42  U.  S.  App.  654,  83  Fed.  4,  holding 
refusal  to  reconsider  and  rescind  action  on  motion  to  dissolve  injunction  antl 
rehear  case  not  appealable;  Brush  Electric  Co.  v.  Western  Electric  Co.  22  C. 
C.  A.  545,  46  U.  S.  App.  355,  76  Fed.  764,  holding  decree  awarding  perpetual 
injunction  in  patent  suit,  with  reference  to  master  to  ascertain  damages,  inter- 
locutory only,  and  not  an  estoppel  in  subsequent  suit;  Re  Cilley,  58  Fed.  981, 
holding  proceeding  to  establish  and  probate  will  not  removable  as  suit  "at  com- 
mon law  or  in  equity;"  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  103,  holding 
a  decree  of  the  circuit  court  granting  an  injunction  and  an  accounting  and  af- 
firmed by  the  circuit  court  of  appeals  is,  interlocutory,  merely. 


Followed  in  Bissell  Carpet- Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  37, 
43  U.  S.  App.  47,  72  Fed.  557,  holding  decision  on  appeal  from  interlocutory  de- 
cree granting  perpetual  injunction,  final  and  conclusive  on  every  point  actually 
decided,  where  entire  merits  of  case  necessarily  examined  and  determined. 

Approved  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  521,  41  L.  ed.  811,  IT 
Sup.  Ct.  Rep.  407,  holding  court  authorized  to  decide  on  merits,  and  finally  dis- 
miss appeal  from  order  granting  injunction  and  ordering  account  in  patent  suit; 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.  22  C.  C.  A.  561,  46  U.  S.  App.  41  \f 
76  Fed.  779,  holding  court  authorized  on  appeal  in  patent  suit  to  direct  decree 
which,  when  entered  of  record  below,  will  be  final;  Lake  Street  Elev.  R.  Co.  v. 
Farmers'  Loan  &  T.  Co.  23  C.  C.  A.  452,  46  U.  S.  App.  630,  77  Fed.  772,  holding 
that  power  of  court  to  review  order  as  to  preliminary  injunction  cannot  be  re- 
stricted by  prior  ruling  of  court  below. 

Cited  in  Davis  Electrical  Works  v.  Edison  Electric  Light  Co.  8  C.  C.  A.  616,. 
21  U.  S.  App.  74,  60  Fed.  277,  as  to  nature  of  adjudication  on  appeal  from  order 
granting  preliminary  injunction  against  infringement  of  patent;  Lockwood  v. 
Wickes,  21  C.  C.  A.  261,  40  U.  S.  App.  136,  75  Fed.  123,  requiring  dismissal  of 
appeal  from  interlocutory  decree  awarding  injunction  and  accounting,  where  pat- 
ent has  expired  pending  appeal;  J.  P.  Jorgenson  Co.  v.  Rapp,  85  C.  C.  A.  364, 
157  Fed.  737,  holding  jurisdiction  of  the  circuit  court  of  appeals  with  respect 
to  interlocutory  injunctions  is  not  restricted  by  the  Alaska  Code,  respecting 
appeals. 

Distinguished  in  Gamewell  Fire-Alarm  Teleg.  Co.  v.  Municipal  Signal  Co.  9 
C.  C.  A.  451,  21  U.  S.  App.  116,  61  Fed.  209,  holding  that  court  will  dispose  of 
entire  case  on  appeal  from  interlocutory  decree  in  suit  to  enjoin  infringement 
of  patent,  only  when  examination  of  whole  case  necessary. 

Explained  in  Marden  v.  Campbell  Printing-Press  &  Mfg.  Co.  15  C.  C.  A.  30, 
33  U.  S.  App.  123,  67  Fed.  814,  holding  that  court  will  go  fully  into  merits  on 
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appeal,  and  finally  dispose  of  whole  case,  only  when  full  record  before  it,  and 
decree  below  entered  after  full  hearing. 

17  L.  R.  A.  622,  DANFORTH  v.  NATIONAL  STATE  BANK,  1  C.  C.  A.  62,  3  U.  S. 
App.  7,  48  Fed.  271. 

Usury  In   discounting. 

Cited  in  notes   (16  L.  R.  A.  224)   on  application  of  usury  laws  to  discounting; 
(46  Am.  St.  Rep.  185)   on  what  transactions  are  usurious. 
Effect  of  taking  usury. 

Approved  in  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  87  Fed.  147,  hold- 
ing assignee  for  creditors  entitled  to  recover  back  usurious  interest  paid  to  na- 
tional bank  to  enable  him  to  obtain  possession  of  collateral ;  Citizens'  Nat.  Bank 
v.  Donnell,  172  Mo.  414,  72  S.  W.  925,  holding  right  to  interest  lost  by  com- 
pounding interest  upon  usurious  interest  agreed  to  be  paid;  National  Bank  v. 
Lynch,  69  W.  Va.  337,  71  S.  E.  389,  holding  that  where  note  on  face  carries 
usurious  interest  defendant  may  reduce  recovery  by  amount  of  usurious  interest; 
Daggs  v.  Phoenix  Nat.  Bank,  5  Ariz.  418,  53  Pac.  201,  holding  national  banks 
may  charge  only  such  rate  of  interest  as  is  permitted  by  statutes  of  state  or 
territory  within  which  such  bank  is  located;  Morris  v.  Third  Nat.  Bank,  73  C. 
C.  A.  211,  142  Fe'd.  31,  holding  the  discounting  of  notes  and  other  evidences  of  debt 
is  sufficiently  comprehensive  in  meaning  to  include  the  acquisition  both  by  way 
of  purchase  and  by  way  of  ordinary  loan;  Citizens'  Nat.  Bank  v.  Donnell,  172 
Mo.  412,  72  S.  W.  925,  holding  a  note  illegal  in  compounding  interest  upon 
usurious  interest  loses  its  interest-carrying  power. 

Cited  in  footnote  to  Gadsden  v.  Thrush,  45  L.  R.  A.  654,  which  holds  exemption 
of  national  banks  from  penalties  prescribed  by  state  statute  for  usury  should  not 
be  extended  by  implication. 

Cited  in  note   (56  L.  R.  A.  685,  688,  697,  701)   on  forfeiture  or  other  effect  of 
taking  or  receiving  illegal  interest  by  national  bank. 
Action  on  discounted  note. 

Cited  in  Black  v.  First  Nat.  Bank,  96  Md.  429,  54  Atl.  88,  sustaining  right  of 
recovery  by  bank  discounting  notes  on  faith   of  validity  of  collateral  notes  as 
•well  as  principal  note. 
Ultra  vires   contracts. 

Cited  in  Simons  v.  Fisher,  20  L.  R.  A.  559,  5  C.  C.  A.  324,  17  U.  S.  App.  1, 
55  Fed.  913   (dissenting  opinion),  majority  denying  right  of  bank  or  its  receiver 
to  recover  on  note  made  for  its  use  at  clearing  house  on  solicitation  of  its  presi- 
dent. 
Who  may  plead  usury. 

Cited  in  Chas.  A.  Riley  Co.  v.  W.  T.  Sears  &  Co.  154  N.  C.  521,  70  S.  E.  997, 
holding  that  plea  of  usury  is  open  to  parties  and  their  privies  and  may  be  made 
when  debtor's  estate  is  wrongfully  depleted. 

17  L.  R.  A.  626,  PEOPLE  v.  LEE  KONG,  95  Cal.  666,  29  Am.  St.  Rep.  165,  30  Pac. 

800. 
Assault   with   intent  to  commit   felony  as  an  attempt. 

Cited  in  People  v.  Burns,  —  Cal.  — ,  60  L.  R.  A.  271,  69  Pac.  16,  holding  that 
assault  with  intent  to  commit  robbery  may  be  prosecuted  as  an  attempt  to  com- 
mit robbery;  State  v.  Stone,  40  Mont.  91,  105  Pac.  89,  holding  an  assault  with  in- 
tent to  commit  a  felony  of  any  kind  is  a  distinct  offense  from  that  of  attempt  to 
commit  the  felony;  People  v.  Burns,  138  Cal.  160,  70  Pac.  1087,  holding  a  person 
may  be  guilty  of  an  attempt 'to  commit  robbery  in  this  state;  People  v.  Collins, 
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5  Cal.  App.  655,  91  Pac.  158,  holding  the  courts  are  not  required  to  draw  dis- 
tinctions between  an  attempt  to  commit  an  offense,  and  an  assault  with  intent  to 
commit  such  offense;  People  v.  Gardner,  98  Cal.  129,  22  Pac.  880,  holding  there 
is  a  distinction  between  an  attempt  to  commit  rape  and  an  assault  with  intent 
to  commit  the  offense,  and  the  facts  required  to  prove  the  former  are  not  neces- 
sarily sufficient  to  prove  the  latter;  People  v.  Christian,  101  Cal.  474,  35  Pac. 
1043,  holding  distinction  between  an  assault  with  intent  to  commit  a  felony  and 
an  attempt  to  commit  the  same  felony  is  not  a  broad  one  and  evidence  of  one  is 
usually  sufficient  to  prove  the  other. 
Crimes  with  specific  intent  not  capable  of  realization. 

Cited  in  People  v.  Piercy,  1C  Cal.  App.  15,  116  Pac.  322,  holding  that  fact 
that  accused  was  thwarted  in  attempt  to  kill  another  before  he  had  committed 
any  actual  violence  is  no  defense,  where  when  he  made  attempt  he  had  ability  to 
execute  intent;  State  v.  Mitchell,  139  Iowa,  459,  116  N.  W.  808,  holding  if  de- 
fendant believed  the  weapon  was  loaded  and  intended  to  fire  it  at  the  person 
assaulted,  fact  that  weapon  was  not  loaded  does  not  change  nature  of  act;  People 
v.  Wells,  145  Cal.  140,  78  Pac.  470,  holding  it  would  not  have  been  an  assault  had 
the  weapon  been  unloaded. 

Cited  in  note  (8  Eng.  Rul.  Cas.  54)  on  criminal  intent  as  essential  to  com- 
mission of  crime. 

17  L.  R.  A.  628,  PAYNE  v.  KANSAS  CITY,  ST.  J.  &  C.  B.  R.  CO.  112  Mo.  6, 

20  S.  W.  322. 
Liability   for   creating;   or   continuing1   nuisance. 

Approved  in  Tegeler  v.  Kansas  City,  95  Mo.  App.  165,  68  S.  W.  953,  holding 
permanent  nuisance  causing  direct  and  positive  injury  created  by  resting,  on 
abutting  property,  embankment  employed  to  raise  grade  of  alley;  Hulett  v. 
Missouri,  K.  &  T.  R.  Co.  80  Mo.  App.  90,  holding  successor  liable  for  continuing 
nuisance  erected  by  predecessor. 
What  constitutes  a  public  improvement. 

Cited  in  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo.  App.  61,  89  S.  W.  330, 
holding  a  bridge  ordered  and  contracted  for  by  a  constituted  authority  in  the 
manner  provided  by  law  cannot  be  a  nuisance. 

Cited  in  note   (58  L.  R.  A.  757)   on  levees  as  public  improvements. 
What   is   an  act   of   God. 

Cited  in  footnotes  to  Libby  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds 
unprecedented  flood  causing  washout  of  railroad  culvert  an  act  of  God;  Lang 
v.  Pennsylvania  R.  Co.  20  L.  R.  A.  360,  which  holds  theft  or  destruction  of 
whiskey  after  train  wrecked  by  flood  not  due  to  inevitable  accident. 

Cited  in  notes  (1  Eng.  Rul.  Cas.  209)  on  liability  for  injury  by  inevitable  ac- 
cident: (20  L.R.A.  (N.S.)  573)  on  liability  of  municipality  for  defects  or  obstruc- 
tions in  streets. 

17  L.  R.  A.  633,  HUNTER  v.  WESTON,  111  Mo.  176,  19  S.  W.  1098. 
Municipal  liability  for  condition  of  unopened  street. 

Cited  in  Kossman  v.  St.  Louis,  153  Mo.  299,  54  S.  W.  513,  requiring  city  to 
keep  in  reasonably  safe  condition  so  much  of  street  as  it  opens  and  undertakes 
to  put  in  condition  for  public  travel;  Johnson  v.  St.  Joseph,  96  Mo.  App.  668, 
71  S.  W.  106,  holding  city  not  liable  for  accident  on  street  until  something  done 
by  officers  evincing  intention  to  assume  jurisdiction  over  same. 
—  Where  opened  to  use  of  public. 

Cited  in  Ely  v.  St.  Louis,  181  Mo.  730,  81  S.  W.  168;  Ruppenthal  v.  St.  Louia, 
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190  Mo.  224,  88  S.  W.  612, — holding  whether  the  city  has  constructed  the  street 
or  sidewalk  and  has  thereby  invited  its  use  by  the  public,  it  is  bound  to  keep  it 
in  condition  to  be  reasonably  safe  for  use. 
Implied  acceptance  of  dedication. 

Cited  in  Benton  v.  St.  Louis,  217  Mo.  705,  129  Am.  St.  Rep.  561,  118  S.  W. 
418,  holding  an  acceptance  may  be  implied  from  a  general  and  long-continued 
use  by  the  public  as  of  right. 

17  L.  R.  A.  636,  PALMER  v.  MICHIGAN  C.  R.  CO.  93  Mich.  363,  32  Am.  St. 

•  Rep.  507,  53  N.  W.  397. 
Who  are  fellow  servants. 

Approved  in  Union  P.  R.  Co.  v.  Doyle,  50  Neb.  560,  70  N.  W.  43,  holding  fore- 
man in  charge  of  gravel  train  vice  principal  of  section  hand  under  his  control 
and  direction;  Shumway  v.  Walworth  &  N.  Mfg.  Co.  98  Mich.  414,  57  N.  W. 
251,  holding  superintendent  starting  planer  while  servant  oiling  same,  superior 
servant  of  latter. 

Cited  in  notes  (18  L.  R.  A.  824)  on  negligent  superiors;    (51  L.  R.  A.  520,  577, 
580,  589,  591,   613)    on  vice  principalship  considered   with  reference  to  superior 
rank  of  negligent  servant;    (75  Am.  St.  Rep.  585,  587,  624,  631),  on  who  is  a 
vice  principal. 
Master's  liability  for  injury  to  servant. 

Approved  in  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich.  343,  22  L.  R.  A. 
295,  37  Am.  St.  Rep.  348,  56  N.  W.  756  (dissenting  opinion),  majority  denying 
liability  for  injury  to  brakeman  from  improper  loading  of  suitable  ^<ar,  where 
competent  inspector  furnished;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Galloway,  137 
111.  App.  306,  holding  it  the  imperative  duty  of  the  master  to  warn  an  inex- 
perienced workman  of  an  employment  that  is  dangerous. 

17  L.  R.  A.  640,  Re  OLEAN,  135  N.  Y.  341,  32  N.  E.  9. 
Admissions    by    commencing-    condemnation    proceeding. 

Cited  in  Re  Ethel  Street,  3  Misc.  404,  24  N.  Y.  Supp.  689,  holding  landowner's 
rights  in  premises  and  nondedication  for  highway  admitted  by  city's  commenc- 
ing condemnation  proceedings;  Johnstown  Min.  Co.  v.  Butte  &  B.  Consol.  Min. 
Co.  60  App.  Div.  348,  70  N.  Y.  Supp.  257,  holding  one  instituting  condemnation 
proceedings,  relying  on  unreformed  contract,  estopped  to  have  contract  reformed; 
Geneva  v.  Henson,  195  N.  Y.  455,  88  N.  E.  1104,  doubting  right  of  a  petitioner 
to  make  a  condemnation  proceeding,  at  any  stage,  the  means  of  forcing  trial  be- 
fore a  referee  of  a  contested  title  with  defendant. 
Estoppel  to  deny  private  easement  for  street  purposes. 

Approved  in  Kerrigan  v.  Backus,  G9  App.  Div.  336,  74  N.  Y.  Supp.  906,  and 
Collins  v.  Buffalo  Furnace  Co.  73  App.  Div.  ,27,  76  N.  Y.  Supp.  420,  holding 
grantees  of  lots  described  as  bordering  on  land  delineated  on  city  map  as  street, 
and  graded  and  used  by  grantors  for  full  width,  entitled  to  have  same  kept  open 
for  full  width;  Niagara  Falls  v.  New  York  C.  &  H.  R.  R.  Co.  41  App.  Div.  103, 
58  N.  Y.  Supp.  619,  holding  common  grantees  estopped  by  recitals  in  deed  that 
premises  abut  on  specified  street,  to  deny  as  against  each  other  creation  of  com- 
mon easement  therein;  Haight  v.  Littlefield,  71  Hun,  290,  24  N.  Y.  Supp.  1097, 
holding  grantee  of  one  attempting  to  dedicate  land  for  highway  entitled  to  have 
it  remain  open  for  his  use,  though  not  accepted  by  public  authorities. 

Cited  in  Smith  v.  Smith,  120  App.  Div.  280,  104  N.  Y  Supp.  1106,  holding 
where  streets  and  avenues  have  been  laid  out  on  a  public  or  official  map  adopted 
by  the  parties,  the  vendee  cannot  be  deprived  of  the  continued  use  of  such  street; 
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People  ex  rel.  Washburn  v.  Gloversville,  128  App.  Div.  48,  112  N.  Y.  Supp.  387, 
holding  people   buying   lots   laid   out  on  a  filed   map  showing   a   street,   and   de- 
scribed on  the  deeds  of  conveyance  as  bounded  upon  such  street,  acquire  a  right 
of  way,  especially  where  it  is  the  only  means  of  approach. 
Adverse    possession ;    running:   of   limitation. 

Approved  in  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  223,  56  N.  E.  540, 
holding  prescriptive  right  as  against  abutting  owner,  to  forever  maintain  rail- 
road viaduct  in  street,  acquired  by  visible  and  exclusive  use  for  more  than 
twenty  years;  Teass  v.  St.  Albans,  38  W.  Va.  15,  19  L.  R.  A.  808,  17  S.  E.  400, 
holding  that  limitation  runs  against  municipality;  Stillman  v.  Olean,  72  Misc. 
200,  129  X.  Y.  Supp.  515,  holding  that  nonuser  for  twenty  years  will  not  create 
abandonment  of  easement  created  by  deed. 
Damages  for  land  taken  for  street. 

Approved  in  Re  Ethel  Street,  3  Misc.  404,  24  N.  Y.  Supp.  689,  holding  only 
nominal  damages  recoverable  for  condemnation  as  street,  of  land  over  which 
abutting  owners  have  easement  to  pass;  Re  Adams,  141  N.  Y.  300,  36  N.  E. 
318,  holding  only  nominal  damages  allowable  in  proceedings  by  city  to  acquire 
for  street,  land  already  devoted  to  use  as  street  as  between  owner  and  his 
grantee  of  abutting  lots;  Re  Street  Opening,  54  App.  Div.  487,  67  N.  Y.  Supp. 
57,  holding  grantor  of  land  bordering  on  purported  open  street  entitled  to  nom- 
inal damages  only,  on"  taking  of  such  street  for  public  use;  Re  One  Hundred 
&  Sixteenth  Street,  1  App.  Div.  445,  37  N.  Y.  Supp.  508,  holding  owner  of  fee 
ia  street  laid  down  on  city  plan,  but  not  opened,  subject  to  right  of  way  in 
another,  entitled  to  nominal  damages  only,  for  taking  of  public  easement. 

Cited  in  Boston  Chamber  of  Commerce  v.  Boston,  217  U.  S.  195,  54  L.  ed.  727, 
30  Sup.  Ct.  Rep.  459,  holding  that  parties  in  interest  are  not  entitled  to  have 
damages  estimated  as  if  land  were  sole  property  of  one  owner  where  one  person 
owns  land  condemned  subject  to  servitudes  to  others;  Westchester  County  v. 
Wakefield  Park  Realty  Co.  71  Misc.  490,  129  N.  Y.  Supp.  156,  holding  that 
where  judgment  of  condemnation  treated  easements  as  belonging  to  defendants, 
evidence  that  they  belonged  to  plaintiff  was  not  admissible  before  commissioners 
appointed  to  fix  compensation. 

Distinguished  in  Re  One  Hundred  &  Seventy-Third  Street,  78  Hun,  491,  29 
N.  Y.  Supp.  205,  holding  owner  entitled  to  substantial  damages  on  taking  for 
street,  fee  of  land  already  subject  to  right  of  passage  by  abutting  owners;  Re 
Eleventh  Street,  64  App.  Div.  609,  71  X.  Y.  Supp.  824,  sustaining  right  to 
substantial  damages  on  condemnation  for  street,  of  land  over  which  no  pri- 
vate easement  exists;  Re  Ninety- Fourth  Street,  22  Misc.  35,  49  N.  Y.  Supp.  600, 
sustaining  right  to  recover  value  of  land  subject  to  existing  private  easements 
of  abutting  owners  on  condemning  fee  of  land  for  street;  Re  North  Fifth  Street, 
64  App.  Div.  612,  71  N.  Y.  Supp.  644,  sustaining  right  to  substantial  damages 
on  taking  land  for  street,  where  all  persons  having  private  easements  therein 
are  estopped  to  claim  same. 

17  L.  R.  A.  643,  MISSOURI  P.  R.  CO.  v.  SHERWOOD,  T.  &  CO.  84  Tex.  125,  4  In- 
ters.  Com.   Rep.   240,   19   S.   W.   455. 
Followed  without  special  discussion  in  Missouri  P.  R.  Co.  v.  Gernan,  84  Tex. 

141,   19  S.   W.   461. 
Limitation    of    carrier's    liability. 

Cited  in  footnote  to  Courteen  v.  Kanawha  Dispatch,  55  L.  R.  A.  182,  which 
denies  carrier's  liability  for  accidental  destruction  of  property  while  in  ware- 
house on  pier,  awaiting  arrival  of  vessel  of  connecting  carrier. 

Cited  in  notes  (31  L.R.A. (N.S.)  61)  on  limiting  liability  to  carrier's  own  line; 
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(88  Am.  St.  Rep.  119,  130)   on  limitation  of  carrier's  liability  in  bills  of  lading. 

Cited  as  overruled  in  Texas  &  P.  R.  Co.  v.  Walker,  25  Tex.   Civ.  App.  218, 
60  S.  W.  796,  relating  to  carrier's  exemption  from  liability  for  negligence. 
Extraterritorial    force   of   state   statute   against    limiting   liability. 

Cited  in  Otis  Co.  v.  Missouri  P.  R.  Co.  112  Mo.  628,  20  S.  W.  676,  adopting 
as  correct,  ruling  of  main  case  that  statute  prohibiting  carriers  from  limiting 
common-law  liability  applies  only  to  purely  domestic  shipments;  Dillon  v.  Erie 
R.  Co.  19  Misc.  124,  43  N.  Y.  Supp.  320,  holding  that  act  requiring  every  railroad 
company  operating  railroad  "in  this  state"  to  issue  mileage  books  applies  to  in- 
terstate transportation  only. 

Cited  in  footnotes  to  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A. 
557,  which  holds  prohibition  against  carriers'  limiting  liability  inapplicable  to 
contract  by  domestic  corporation  made  in  other  state  for  transportation  entirely 
outside  of  state;  Osborne  v.  State,  25  L.  R.  A.  120,  which  upholds  taxation  of 
local  express  business,  though  interstate  commerce  also  carried  on;  Re  Sanders, 
18  L.  R.  A.  550,  which  holds  void,  as  to  original  packages,  act  requiring  mark- 
ing on  package  of  year  in  which  seed  grown. 
What  constitutes  interstate  commerce. 

Approved  in  Houston  &  T.  C.  R.  Co.  v.  Davis,  11  Tex.  Civ.  App.  28,  31  S.  W. 
308,  holding  contract  to  carry  between  designated  points  in  state  to  end  of  line, 
live  stock  consigned  to  town  in  other  state,  not  interstate  commerce. 

Cited  in  Robinson  v.  New  York  &  T.  S.  S.  Co.  36  Misc.  706,  74  N.  Y.  Supp. 
384,  holding  contract  for  transportation  of  goods  received  at  Galveston  for  car- 
riage to  New  York,  one  for  interstate  shipment;  State  v.  International  &  G- 
N.  R.  Co.  31  Tex.  Civ.  App.  222,  71  S.  W.  994,  holding  cotton  consigned  for  for- 
eign shipment  not  subject  to  act  relating  to  compression  of  cotton  in  transit. 

Cited  in  note  (51  L.  ed.  U.  S.  541)  on  local  transportation  of  goods  as  part 
of  interstate  or  foreign  shipment. 

Distinguished  in  Houston  Direct  Nav.  Co.  v.  Insurance  Co.  of  N.  A.  89  Tex.. 
6,  30  L.  R.  A.  714,  footnote  p.  713,  59  Am.  St.  Rep.  17,  32  S.  W.  889,  holding 
shipment  between  points  in  same  state  interstate  commerce  when  continuous  voy- 
age to  other  state  contemplated;  Ft  Worth  &  D.  C.  R.  Co.  v.  Whitehead,  6  Tex. 
Civ.  App.  601,  26  S.  W.  172,  holding  act  of  interstate  commerce  not  shown  by  car- 
rier receiving  within  state  goods  shipped  from  outside  state  and  carrying  to 
other  point  in  state. 
Admissions  as  evidence. 

Cited  in  Consolidated  Kansas  City  Smelting  £  R.  Co.  v.  Gonzales,  50  Tex.  Civ.- 
App.  81,  109  S.  W.  946,  holding  statements  made  by  the  manager  while  starting 
an  investigation  to  find  ore  which  he  had  ordered  held,  was  admissible  as  an  ad- 
mission against  the  defendant  company;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Levy, 
45  Tex.  Civ.  App.  375,  100  S.  W.  195,  holding  the  admission  not  admissible 
against  the  defendant  unless  made  by  an  alter  ego  of  the  company  or  by  an 
agent  having  authority  to  bind  the  company  by  such  admission;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  McMurrough,  41  Tex.  Civ.  App.  218,  91  S.  W.  320,  holding  admissions 
by  a  section  foreman  that  he  had  torn  down  fence  are  not  admissible  against  rail- 
road company  where  made  some  time  after  the  act,  even  though  such  employee 
continues  in  employment  as  section  boss;  Gresham  v.  Harcourt,  33  Tex.  Civ. 
App.  196,  75  S.  W.  808,  holding  one  present  when  partnership  sheep  were  counted 
and  who  took  down  the  numbers  in  a  book  may  give  evidence;  Austin  v.  Forbis, 
99  Tex.  239,  89  S.  W.  405,  holding  declarations  of  mere  agents,  made  after  the- 
accident,  were  not  admissible  against  the  principal. 

Cited  in  note  (131  Am.  St.  Rep.  326)   on  declarations  and  acts  of  agents. 
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of  carrier  for  loss  of  g-oofls  by   fire. 

Cited  in  footnote  to  Lehman,  Stern  &  Co.  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
70  L.R.A.  562,  which  holds  that  carrier  must  prove  that  fire  was  purely  accidental 
and  impossible  to  'prevent  to  escape  liability  where  cotton  on  railroad  platform 
in  course  of  delivery  is  damaged  by  fire. 

17  L.  R.  A.  648,  BROWN  v.  POSTAL  TELEG.  CABLE  CO.   Ill  N.  C.   187,  32 

Am.   St.  Rep.   793,   16   S.  E.    179. 
Limitation   of   telegraph   company's   liability. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C.  658,  21  S.  E.  400,  and 
Efird  v.  Western  U.  Teleg.  Co.  132  N.  C.  271,  43  S.  E.  825,  denying  power  of 
telegraph  company  to  restrict  by  contract  its  liability  for  mistake  or  delay  in 
delivering  message;  Birkett  v.  Western  U.  Teleg.  Co.  103  Mich.  365,  33  L.  R. 
A.  405,  footnote  p.  404,  50  Am.  St.  Rep.  374,  61  N.  W.  645,  holding  valid, 
condition  against  liability  beyond  amount  paid  for  sending  unrepeated  message; 
Shaw  v.  Postal  Teleg.  &  Cable  Co.  79  Miss.  696,  56  L.  R.  A.  493,  89  Am.  St. 
Rep.  666,  31  So.  222  (dissenting  opinion),  majority  denying  power  to  enforce, 
in  other  state,  liability  for  mistakes  in  transmitting  cipher  telegram,  without 
payment  of  additional  fee  required  to  insure  against  mistake;  Hendricks  v.  West- 
ern U.  Teleg.  Co.  126  N.  C.  311,  78  Am.  .St.  Rep.  658,  35  S.  E.  543,  holding  that 
rules  of  telegraph  company,  without  notice  to  those  to  be  affected,  afford  no 
protection  for  nondelivery;  Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  403,  30 
L.R.A.  (N.S.)  417,  109  Pac.  910,  Ann.  Cas.  1912  A,  55,  to  the  point  that  telegraph 
company  is  liable  for  negligence  notwithstanding  stipulations  restricting  lia- 
bility; Western  U.  Teleg.  Co.  v.  Milton,  53  Fla.  496,  11  L.R.A.  (N.S.)  570,  125 
Am.  St.  Rep.  1077,  43  So.  495,  holding  duty  to  use  due  care  and  skill  in  trans- 
mitting messages  is  not  aifected  by  a  stipulation  relieving  company  from  such 
duty;  Joshua  L.  Bailey  &  Co.  v.  Western  U.  Teleg.  Co.  227  Pa.  529,  —  L.  R.  A. 
(N.  S.)  —  ,  76  Atl.  736,  holding  a  telegraph  company  may  make  reasonable  rules 
affecting  its  responsibility,  but  it  cannot  stipulate  for  exemption  from  liability 
caused  by  its  own  negligence;  Williamson  v.  Postal  Teleg.  Cable  Co.  151  N.  C. 
228,  65  S.  E.  974,  holding  a  contract  whereby  a  telegraph  company  seeks  to 
contract  against  mistakes  and  delays  in  transmitting  messages,  if  contrary  to 
public  policy  where  made,  is  unenforceable  ;  Helms  v.  Western  U.  Teleg.  Co. 
143  N.  C.  394,  8  L.R.A.  (N.S.)  254,  18  Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann. 
Cas.  643  (dissenting  opinion),  on  party  entitled  to  recover  for  negligent  failure 
to  deliver  message. 

Cited  in  footnotes  to  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which 
holds  void,  stipulation  limiting  liability  for  mistakes  in  transmitting  un- 
repeated telegrams;  Western  U.  Teleg.  Co.  v.  Eubank,  36  L.  R.  A.  711,  which 
denies  right  to  limit  recovery  for  unrepeated  messages  to  amount  paid  for 
sending,  or  to  require  presenting  of  claim  within  sixty  days;  Coit  v.  Western 
U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds  person  telegraphing  request  for  in- 
formation bound  by  agreement  of  one  complying  with  request  limiting  company's 
liability. 

Cited  in  note   (11  L.R.A.(N.S.)   562,  563)   on  validity  of  limitation  of  liability 
for  imrepeated  telegrams. 
Carrier's   limitation   of   liability. 

Cited  in  Thomas  v.  Southern  R.  Co.  131  N.  C.  591,  42  S.  E.  964,  denying  com- 
mon carrier's  right  to  contract  with  passenger  against  loss  of  baggage  through 
its  negligence;  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  253, 
65  S.  E.  965  (dissenting  opinion),  on  validity  of  contract  limiting  liability  of 
carrier  for  negligence. 

L.R.A.  Au.  Vol.  III.—  18. 
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—  Amount. 

Cited  in  Bellamy  v.  Andrews,  151  N.  C.  256,  65  S.  E.  963,  holding  when  prop- 
erty entrusted  to  the  carrier  is  damaged  or  lost  by  its  negligence,  its  true  value 
should  be  ascertained  and  paid,  as  at  common  law. 

17  L.  R.  A.  650,  CLULOW  v.  McCLELLAND,  151  Pa.  583,  25  Atl.   147. 
Extraordinary  use  of  bridge  or  highway. 

Approved  in  Megargee  v.  Philadelphia,  153  Pa.  343,  25  Atl.  1130,  denying  city's 
liability  for  strain  to  horse  and  wagon  in  drawing  heavy  loads  over  alley  pave- 
ment rendered  bad  by  continuous  hauling  by  owner;  Chicago  v.  Kohlhof.  64  111. 
App.  353,  holding  city  not  required  to  construct  sidewalk  which  will  allow 
moving  of  1,400-pound  safe  over  it;  Conshohocken  R.  Co.  v.  Pennsylvania  R.  Co. 
15  Pa.  Co.  Ct.  453,  holding  railroad  company  building  bridge  to  carry  high- 
way over  track  not  required  to  build  bridge  strong  enough  to  sustain  unusual 
weight  of  trolley  car. 

Cited  in  Pool  v.  Van,  38  Pa.  Super.  Ct.  406,  holding  it  a  question  for  the  jury 
whether  the  use  of  the  streets  by  a  brass  band  was  an  ordinary  or  extraordinary 
use  of  streets.- 

Cited  in  note   (27  L.R.A.  (N.S.)   832,  833)   on  municipal  duty  to  construct  and 
maintain  bridges  in  condition  to  sustain  unusual  weight. 
Traction   engine   on   bridge. 

Approved  in  Coulter  v.  Pine  Twp.  164  Pa.  547,  35  W.  N.  C.  399,  30  Atl.  490, 
holding  question  whether  moving  of  traction  engines  had  become  ordinary 
use  of  highway  at  time  of  previously  reconstructing  bridge  broken  by  one,  for 
jury;  Herdin  County  v.  Coffman,  60  Ohio  St.  534,  48  L.  R.  A.  458,  54  N.  E.  1054, 
holding  question  whether  crossing  of  bridge  by  traction  engine  drawing  water 
tank  is  usual,  for  jury;  Welch  v.  Geneva,  110  Wis.  390,  85  N.  W.  970,  denying 
/lability  of  town  for  injury  by  breaking  of  bridge,  to  one  attempting  to  cross 
with  traction  engine  of  excessive  weight  without  spanning  bridge  with  planks. 

Cited  in  Gehringer  v.  Lehigh  County,  231  Pa.  504,  35  L.R.A.  (N.S.)  1130,  80 
Atl.  987,  to  the  point  that  person  injured  because  of  breaking  down  of  township 
bridge  under  weight  of  traction  engine  he  was  bringing  across,  is  guilty  of  con- 
tributory negligence. 

17  L.  R.  A.  652,  STAVER  &  WALKER  v.  LOCKE,  22  Or.  519,  29  Am.  St.  Rep. 

621,  30  Pac.  497. 
Continuance   of   guaranty. 

Approved  in  Blyth  v.  Pinkerton  Nat.  Detective  Agency,   10  Wyo.   152,  57   L. 
R.  A.  472,  67  Pac.  619,  holding  that  guaranty  of  detective's  salary  and  expenses 
in  working  up   murder   case   does   not  cover   services   connected  with   retrial   of 
accused. 
Discharge  of  sureties. 

Cited  in  Stern  v.  Sawyer,  78  Vt.  13,  112  Am.  St.  Rep.  890,  61  Atl.  36,  6  Ann. 
Cas.  356,  holding  the  discharge  of  sureties  by  reason  of  change  in  their  contract  ia 
not  dependent  upon  the  extent  of  such  change. 

17  L.  R.  A.  654,  WILSON  v.  STATE,  30  Fla.  234,  11   So.  556. 
Evidence  of  threats. 

Cited  in  State  v.  Burton,  63  Kan.  608,  66  Pac.  633,  holding  evidence  of  threats 
by  deceased  against  one  on  trial  for  murder  competent  when  defense  is  self  de- 
fense; Brooks  v.  Com.  100  Ky.  202,  37  S.  W.  1043,  denying  admissibility  of 
accused's  declaration  that  he  "did  not  give  a  damn  for  hell;  the  West  was  his 
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home;"  State  v.  Barksdale,  122  La.  791,  48  So.  264,  holding  evidence  of  threats 
admissible  though  uncommunicated;  Fields  v.  State,  46  Fla.  93,  35  So.  185,  hold- 
ing where  there  is  conflict  in  the  testimony  as  to  who  began  the  controversy, 
threats  made  by  the  deceased,  though  uncommunicated  are  admissible;  State  v. 
Jackman,  29  Nev.  409,  91  Pac.  143,  holding  it  reversible  error  to  exclude  evidence 
of  threats  against  life  of  defendant  who  sets  up  self-defense  to  charge  of  murder. 

Cited  in  notes   (3  L.R.A.  (N.S.)   526;  89  Am.  St.  Rep.  709,  710)   on  evidence  of 
threats  in  prosecution  for  homicide. 
Danger  justifying:   homicide. 

Cited  in  Lane  v.  State,  44  Fla.  114,  32  So.  896,  holding  the  belief  of  the  accused 
as  to  the  apparent  necessity  to  kill  in  order  to  save  his  own  life,  or  to  protect 
himself  from  great  personal  injury,  is  material ;  Lane  v.  State,  44  Fla.  124, 
32  So.  896  (dissenting  opinion),  on  a  belief  of  being  in  danger  as  ground  for 
homicide. 

Cited   in   note    (3   L.R.A. (N.S.)    536)    on   standpoint   of   determination   as   to 
danger  and  necessity  to  kill  in  self-defense. 
>l<uli  lira  t  ion   of  requested  charge. 

Cited  in  Rass  v.  State,  58  Fla.  7,  50  So.  531,  holding  if  requested  instruction 
correctly  stated  the  law  and  the  addition  made  thereto  by  the  court  essentially 
changed  the  character  thereof,  then  the  court  committed  error. 
Dwelling-house  as  castle  of  defense. 

Cited  in  Russell  v.  State,  61  Fla.  52,  54  So.  360,  holding  that  person's  dwelling- 
house  is  castle  of  defense  for  himself  and  those  rightfully  in  his  house. 

17  L.  R.  A.  664,  DRAKE  v.  DRAKE,  134  N.  Y.  220,  32  N.  E.   114. 
•Construction  of  words  "issue,"  "heirs,"  and  "descendants"   in   will. 

Cited  in  Emmet  v.  Emmet,  67  App.  Div.  185,  73  N.  Y.  Supp.  614,  holding  re- 
siduary devise  to  "lawful  issue"  of  testatrix  limited  to  children;  Chwatal  v. 
Schreiner,  148  N.  Y.  687,  43  N.  E.  166,  Affirming  77  Hun,  611,  29  N.  Y.  Supp. 
1142,  Which  Affirms,  3  Misc.  195,  23  N.  Y.  Supp.  206,  holding  word  "issue" 
in  devise  in  trust  during  lives  of  children  and  until  majority  of  youngest,  of  "is- 
sue" of  longest  survivor  limited  to  grandchildren  where  no  great  grandchild  at 
testator's  death;  New  York  L.  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  20,  76  Am.  St. 
Rep.  238,  55  N.  E.  311,  holding  descendants  presumed  to  be  meant  by  words 
•'lawful  issue"  in  domestic  will;  Harrison  v.  McAdam,  38  Misc.  21,  76  N.  Y. 
Supp.  701,  holding  great  granddaughter  of  testator  "lawful  issue"  of  her 
grandfather  under  provision  in  will  for  reversion  of  share  if  any  of  tes- 
tator's children  die  without  leaving  "lawful  issue;"  Hilliker  v.  Bast,  64  App. 
Div.  553,  72  N.  Y.  Supp.  301,  holding  devise  to  son  and  "his  lawful  issue" 
forever  gives  son  fee  simple  absolute;  Bodine  v.  Brown,  12  App.  Div.  338,  42 
N.  Y.  Supp.  202,  holding  devise  over  to  "issue  or  heirs"  of  child  goes  to  heirs 
at  law  on  death  of  child  without  issue;  Hillen  v.  Iselin,  67  Hun,  449,  22 
N.  Y.  Supp.  282,  holding  children  of  living  child  of  testator's  daughter  proper 
objects  of  power  of  appointment  authorizing  appointment  of  daughter's  chil- 
dren or  their  "descendants;"  Phelps  v.  Cameron,  109  AppvDiv.  800,  96  N.  Y.  Supp. 
1014,  holding  the  words,  "lawful  issue"  when  not  restricted  by  context  of  will 
are  equivalent  to  descendants;  Union  Safe  Deposit  &  Trust  Co.  v.  Dudley,  104 
Me.  306,  72  Atl.  166,  holding  where  unrestricted  its  meaning  imports  descendants; 
Coyle  v.  Coyle,  73  N.  J.  Eq.  531,  68  Atl.  224,  holding  the  word  "issue"  where  will 
clearly  imports  an  intention  to  restrict  meaning  to  "children"  will  be  held  to 
exclude  grandchildren;  Bassett  v.  Wells,  56  Misc.  84,  106  N.  Y.  Supp.  1068,  hold- 
ing in  its  primary  legal  sense  "issue"  is  a  word  as  extensive  in  its  import  aa 
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"heir  of  the  body;"  Re  Tenney,  104  App.  Div.  295,  93  N.  Y.  Supp.  811,  holding 
where  will  as  a  whole  shows  an  intention  to  distribute  equally  to  children  of 
nephews  and  nieces  upon  their  death,  the  meaning  of  word  "issue"  is  not  to  be 
given  its  meaning  of  descendants  generally;  Schmidt  v.  Jewett,  195  N.  Y.  490, 
133  Am.  St.  Rep.  815,  88  N.  E.  1110,  affirming  127  App.  Div.  381,  111  N.  Y.  Supp. 
680,  holding  the  words  "legal  issue"  when  used  in  a  will  and  unexplained  by  the 
context,  have  the  meaning  of  descendants. 

Cited  in  footnote  to  Mcllhinny  v.  Mcllhinny,  24  L.  R.  A.  489,  which  holds 
word  "issue"  a  word  of  purchase,  and  not  of  limitation. 

17  L.  R.  A.  674,  HUDSON  RIVER  TELEPH.   CO.  v.  WATERVLIET  TURNP. 

&  R.  CO.  135  N.  Y.  393,  31  Am.  St.  Rep.  838,  32  N.  E.  148. 
Rig-ht  to  question  acts  as  ultra  vires. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123  Fed.  596, 
holding  that  abutter  suffering  special  injury  from  gas  company's  laying  mains  in 
streets  may  invoke  want  of  charter  authority  as  ground  for  relief;  Madison  v. 
Madison  Gas  &  Electric  Co.  129  Wis.  263,  8  L.R.A.  (N.S.)  535,  116  Am.  St.  Rep. 
944,  108  N.  W.  65,  9  Ann.  Cas.  819,  holding  where  private  injuries  result  from 
an  abuse  of  corporate  privileges  an  injunction  at  the  suit  of  private  parties  lies. 
V.  In:  t  use  of  streets  permissible. 

Cited  in  State  ex  rel.  Spokane  &  B.  C.  Teleph.  &  Teleg.  Co.  v.  Spokane,  24 
Wash.  59,  63  Pac.  1116,  upholding  power  of  city  council  to  refuse  use  of  streets 
for  telephone  line;  Utica  v.  Utica  Teleph.  Co.  24  App.  Div.  364,  48  N.  Y.  Supp. 
916,  denying  right  of  telephone  company  to  erect  poles  and  lines  on  city, street; 
Marshfield  v.  Wisconsin  Teleph.  Co.  102  Wis.  611,  44  L.  R.  A.  572,  78  N.  W.  735, 
upholding  right  of  city  to  prohibit  in  its  discretion  encumbering  streets  with 
telephone  poles;  Eels  v.  American  Teleph.  &  Teleg.  Co.  143  N.  Y.  136,  25  L.  R. 
A.  642,  38  N.  E.  202,  holding  permanent  and  exclusive  appropriation  of  part 
of  rural  highway  by  telephone  poles  and  wires  not  part  of  public  easement; 
State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Sheboygan,  111  Wis.  32,  86  N.  W.  657, 
holding  consent  of  city  to  construction  of  telephone  line  on  certain  streets  not 
granting  of  franchise;  Northwestern  Teleph.  Exchange  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  76  Minn.  345,  79  N.  W.  315,  holding  that  telephone  companies 
in  establishing  lines  have  same  power  of  eminent  domain  as  telegraph  com- 
panies; West  Jersey  R.  Co.  v.  Camden,  G.  &  W.  R.  Co.  52  N.  J.  Eq.  35,  29 
Atl.  423,  holding  trolley  railroad  not  additional  burden;  Tremblay  v.  Har- 
mony Mills,  171  N.  Y.  600,  64  N.  E.  501,  holding  abutting  owner  liable  for  in- 
jury to  person  by  accumulation  of  ice  on  sidewalk  by  negligent  construction  of 
leader  from  roof  of  building;  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  284, 
62  N.  E.  358,  denying  liability  of  railroad  company  to  abutting  owner  for  con- 
sequential damages  from  erection  of  steel  viaduct  in  which  to  run  trains,  in  obe- 
dience to  statute;  Louisville  &  N.  Terminal  Co.  v.  Lellyett,  114  Tenn.  397,  1 
L.R.A. (N.S.)  85,  85  S.  W.  881,  holding  authority  conferred  upon  a  railroad  com- 
pany to  construct  and  operate  road  and  terminals  within  city  does  not  carry 
immunity  from  suit  for  damages  to  property  by  reason  of  noise  and  smoke;  Mc- 
Millan v.  Klaw  &  E.  Constr.  Co.  107  App.  Div.  412,  95  N.  Y.  Supp.  365,  holding 
an  abutting  property  owner  has  certain  valuable  easements  in  an  opened  street 
which  he  cannot  be  deprived  of  by  a  municipal  ordinance  without  compensation. 

Cited  in  footnote  to  State,  Kennelly,  Prosecutor,  v.  Jersey  City,  26  L.  R.  A.  281, 
which  holds  authorized  street  car  line  a  proper  street  use. 

Cited  in  note  (104  Am.  St.  Rep.  639)  oil  municipal  regulations  of  street  rail- 
ways for  protection  of  public. 
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Motive   power   for   street   railways. 

Cited  in  Pater  son  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  227,  26  Atl.  788,  authorizing 
use  of  electricity  as  motive  power  for  street  railroad  empowered  to  use  motive 
power  deemed  "expedient  and  proper;"  Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Is- 
land &  B.  R.  Co.  144  N.  Y.  157,  26  L.  R.  A.  612,  39  N.  E.  17,  Reversing  66  Hun, 
374,  21  N.  Y.  Supp.  1046,  holding  adoption  of  electric  motive  power  not  justi- 
fication for  street  railway  company  ceasing  to  run  cars  to  depot  of  rival  company 
under  contract  permitting  it  if  "steam"  used  as  motive  power;  Wilmington  City 
R.  Co.  v.  Wilmington  &  B.  S.  R.  Co.  8  Del.  Ch.  514,  46  Atl.  12,  holding  when  an 
exclusive  right  to  operate  street  railway  is  given  in  general  terms,  it  cannot  be 
restricted  to  the  particular  motive  power  in  use  at  the  time. 

Cited  in  footnote  to  Chicago  General  R.  Co.  v.  Chicago  City  R.  Co.  50  L.  R. 
A.  734,  which  denies  liability  for  collision  with  cars  of  other  company  because 
of  running  cable  cars  under  authority  to  use  animal  power  only. 

Cited  in  note    (2  L.R.A.  (JST.S.)    138)    on  motive  power  for  railroads  or  street 
railway. 
Conflicting-   rights   of   telephone   and   street   rail-way   companies. 

Cited  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co.  93  Tenn. 
517,  27  L.  R.  A.  242,  footnote  p.  236,  29  S.  W.  104,  holding  electric  street  car 
company  liable  to  telephone  company  by  charging  earth  so  as  to  destroy  use  of 
latter's  ground  circuit;  Bell  Teleph.  Co.  v.  Montreal  Street  R.  Co.  Rap.  Jud. 
Quebec  10  C.  S.  166,  Affirming  Rap.  Jud.  Quebec  6  B.  R.  232,  holding  that  street 
railway  changing  its  motive  power  to  electricity  is  not  liable  to  telephone  com- 
pany for  cost  of  changing  its  system  rendered  necessary  thereby;  Ganz  v.  Ohio 
Postal  Teleg.  Cable  Co.  72  C.  C.  A.  186,  140  Fed.  694,  holding  the  use  of  a  high- 
way by  a  telegraph  company  to  facilitate  communication  is  subordinate  to  its 
use  by  the  public  for  travel  and  transportation. 

Cited  in  footnote  to  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light 
Co.  20  L.  R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction 
against  erection  by  another  company  of  wires  carrying  dangerous  current. 

Cited  in  note  (2  Brit.  Rul.  Cas.  129,  130,  131,  132,  134,  137)  on  liability  of  user 
of  electricity  for  injury  to  business  or  property  of  another  from  induction  or 
use  of  earth  as  return  electric  circuit. 
Telegraph   as  including-  telephone. 

Cited  in  Old  Colony  Trust  Co.  v.  Wichita,  123  Fed.  775,  holding  that  telegraph 
embraces  telephone  with  reference  to  use  of  streets ;  Rochester  Teleph.  Co.  v.  Ross, 
125  App.  Div.  82,  109  1ST.  Y.  Supp.  381,  holding  an  act  providing  for  construction 
of  telegraph  lines,  applied  to  telephone  lines  as  well;  Wichita  v.  Missouri  &  K. 
Teleph.  Co.  70  Kan.  451,  78  Pac.  886;  American  Teleph.  &  Teleg.  Co.  v.  Secretary 
of  State,  159  Mich.  196,  123  N.  W.  568, — holding  under,  "an  act  to  provide  for 
the  incorporation  of  telegraph  companies,"  companies  may  lawfully  conduct  a 
telephone  business  as  well  as  a  telegraph  business. 
Extra  allowances. 

Approved  in  People  v.  Rochester  Dime  Sav.  &  L.  Asso.  7  App.  Div.  351,  39 
N.  Y.  Supp.  939,  authorizing  extra  allowance  in  action  to  forfeit  powers  and 
franchises  of  corporation;  Rochester  &  H.  Valley  R.  Co.  v.  Rochester,  17  App. 
Div.  266,  45  N.  Y.  Supp.  687,  holding  expense  of  grade  crossing  proper  basis 
for  extra  allowance. 

Cited  in  Slater  v.  Slater,  99  App.  Div.  463,  91  N.  Y.  Supp.  269,  holding  the 
basis  for  estimate  of  an  extra  allowance  shown  in  action  to  compel  an  accounting, 
by  fact  that  business  during  period  of  litigation  amounted  to  $95,000  and  that 
good  will  of  partnership  was  worth  $200,000. 
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17  L.  R.  A.  681,  TAMPA  STREET  R.  &  POWER  CO.  v.  TAMPA  SUBURBAN 

R.  CO.  30  Fla.  595.   11   So.  562. 
Disqualification   of  judge. 

Approved  in  State  ex  rel.  Ambler  v.  Hocker,  34  Fla.  29,  25  L.  R.  A.  119,  15 
So.  581,  holding  that  previous  relation  of  attorney  and  client  disqualifies  judge. 

Cited  in  People  v.  Haas,  105  App.  Div.  122,  93  N.  Y.  Supp.  790,  holding  judge 
who  has  as  attorney  advised  defendant  is  incompetent  to  preside  at  criminal 
trial. 

Cited  in  footnote  to  First  Nat.  Bank  v.  McGuire,  47  L.  R.  A.  413,  which 
holds  judge  disqualified  to  try  case  in  which  plaintiff  is  corporation  of  which 
his  wife  is  a  shareholder. 

Cited  in  note   (25  L.  R.  A.  117)   on  disqualification  of  judge  by  prior  connec- 
tion with  case. 
Jurisdiction  on   transfer  of  cause. 

Cited  in  Finley  v.  Chamberlain,  46  Fla.  585,  35  So.  1,  holding  in  case  of  a 
direct  attack  upon  order  of  transfer  following  disqualification  of  judge  the  legal 
cause  for  the  transfer  must  not  only  be  judicially  ascertained  but  must  appear 
of  record. 

17  L.  R.  A.  685,  WILSON  v.  CALIFORNIA  C.  R.  CO.  94  Cal.  166,  29  Pac.  861. 
When   relation   of   carrier  ceases. 

Cited  in  Reeder  v.  Wells,  F.  &  Co.  14  Cal.  App.  794,  113  Pac.  342,  holding  that 
section  2120  required  that  consignee  be  given  actual  notice  of  arrival  of  freight 
in  order  to  change  carrier's  liability  to  that  of  warehouseman ;  William  T.. 
Hardie  &  Co.  v.  Vicksburg,  S.  &  P.  R.  Co.  118  La.  261,  42  So.  793,  holding  liability 
of  the  carrier  does  not  cease  on  delivery  of  goods  to  warehouseman  upon  arrival 
at  destination;  Poythress  v.  Durham  &  S.  R.  Co.  148  N.  C.  393,  18  L.R.A.(N.S.) 
430,  62  S.  E.  515,  holding  the  relation  of  carrier  ceases  only  after  notice  to  con- 
signee and  a  reasonable  tome  within  which  to  remove  goods ;  Cavallaro  v.  Texas  & 
P.  R.  Co.  110  Cal.  356,  52  Am.  St.  Rep.  94,  42  Pac.  918,  holding  an  attempt  to- 
serve  notice  upon  consignee  does  not  change  liability  of  carrier  to  that  of  a  ware- 
houseman. 

Cited  in  notes  (17  L.R.A.  694)  as  to  when  liability  of  railway  carrier  of  goods 
ceases  to  be  that  of  carrier;   (97  Am.  St.  Rep.  92,  94)  as  to  when  carrier's  liability 
is  reduced  to  that  of  warehouseman. 
Burden   of  proof. 

Cited  in  Dieterle  v.  Bekin,  143  Cal.  688,  77  Pac.  664,  holding  that  burden  of 
showing  that  loss  did  not  occur  because  of  his  negligence  arises  on  proof  that 
warehouseman  did  not  use  ordinary  care  in  preserving  property;  Farmen  v. 
United  States  Exp.  Co.  25  S.  D.  99,  125  N.  W.  575,  holding  that  express  com- 
pany claiming  exemption  from  liability  for  loss  of  package  on  ground  that  it  held 
it  as  warehouseman,  has  burden  to  show  that  destruction  of  package  was  without 
negligence;  Brounton  v.  Southern  P.  Co.  2  Cal.  App.  177,  83  Pac.  265,  holding 
where  carrier  sets  up  that  fire  and  loss  of  goods  was  by  no  negligence  of  his,  the 
burden  of  proof  that  loss  did  not  result  from  his  negligence  is  upon  him;  State  v. 
Rocky  Mountain  Bell  Teleph.  Co.  27  Mont.  400,  71  Pac.  311,  holding  where  answer 
sets  up  new  matter  to  the  effect  that  a  number  of  telephones  taxed  were  engaged 
in  interstate  business,  the  burden  was  upon  him  to  establish  just  what  instru- 
ments were  so  used. 

Cited  in  note  (22  L.R.A.  (N.S.)  979,  980)  on  burden  of  proof  as  to  negligence 
of  carrier  holding  as  warehouseman. 

Distinguished  in  Dieterle  v.  Bekin,  143  Cal.  689,  77  Pac.  664,  holding  where 
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evidence  tends  to  show  want  of  ordinary  care  required  as  a  warehouseman,  and 
defendant  in  answer  has  assumed  to  show  loss  did  not  result  from  his  negligence, 
burden  of  proving  such  fact  rests  on  him. 
Kffect  on  motion   for  new  trial   of  change   in  jnd&e. 

Cited  in  Jones  v.  Sanders,  103  Cal.  679,  37  Pac.  649,  holding  the  rule  that  it 
is  the  duty  of  trial  court  to  examine  and  pass  upon  evidence  where  motion  is  for 
new  trial,  is  the  same  whether  motion  is  heard  by  same  judge  who  tried  the  case 
or  by  some  other  judge;  Texas  &  P.  R.  Co.  v.  Volira,  41  Tex.  Civ.  App.  19,  91  S. 
W.  354,  holding  a  judge  taking  his  seat  before  expiration  of  term  can  dispose  of  a 
motion  for  a  new  trial,  if  he  was  competent  to  have  tried  the  case  in  which  judg- 
ment was  rendered. 

17  L,  R.  A.  691,  EAST  TENNESSEE,  V.  &  G.  R.  CO.  v.  KELLY,  91  Tenn.  699, 

30  Am.  St.  Rep.  902,  20  S.  W.  312. 
Liability  of  carrier  at   destination. 

Followed  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  Kelly,  91  Tenn.  709,  20  S.  W. 
314,  holding  that  relation  of  carrier  does  not  exist  two  days  after  arrival  of 
goods,  and  their  storing  in  warehouse. 

Cited  in  Henry  v.  Atchison,  T.  &  S.  F.  R.  Co.  83  Kan.  114,  28  L.R.A.(N.S.) 
1092,  109  Pac.  1005,  holding  railroad,  wrongfully  refusing  to  deliver  goods  to 
owner,  liable  for  their  subsequent  loss  by  unprecedented  flood;  Southern  R.  Co. 
v.  W.  T.  Adams  Machinery  Co.  165  Ala.  444,  51  So.  779,  to  the  point  that  carrier 
is  liable  as  such  after  notice  given,  if  its  employees  give  incorrect  information 
to  consignee  which  so  misleads  him  as  to  prevent  him  from  removing  goods; 
Lewis  v.  Louisville  &  N.  R.  Co.  135  Ky.  366,  25  L.R.A.(N.S.)  940,  122  S.  W.  184, 
holding  consignee  of  goods  has  a  reasonable  time  after  arrival  of  goods  to  remove 
them  during  which  time  carrier's  liability  as  such  continues. 

Cited  in  footnotes  to  Missouri  P.  R.  Co.  v.  Nevils,  28  L.  R.  A.  80,  which 
holds  carrier's  liability  continues  for  reasonable  time  for  acceptance  and  re- 
moval of  goods  after  arrival;  Wilson  v.  California  C.  R.  Co.  17  L.  R.  A.  685, 
which  requires  notice  to  consignee  to  reduce  carrier's  liability  to  that  of  ware- 
houseman ;  Allam  v.  Pennsylvania  R.  Co.  39  L.  R.  A.  535,  which  denies  carrier's 
liability  for  unloading  goods  on  open  platform  during  storm;  Hardman  v.  Mon- 
tana Union  R.  Co.  39  L.  R.  A.  300,  which  holds  carrier  liable  for  permitting 
car  incorrectly  labeled  "powder"  to  stand  near  warehouse,  preventing  firemen 
from  attempting  to  put  out  fire;  Seasongood  v.  Tennessee  &  0.  River  Transp. 
Co.  49  L.  R.  A.  270,  which  holds  carrier  refusing  to  accept  freight  tendered  lia- 
ble for  loss  by  theft;  Normile  v.  Northern  P.  R.  Co.  67  L.R.A.  271,  which  holds 
that  carrier  must  place  freight  carried  on  platform  cars  in  freight  house  if  any 
at  destination  to  relieve  itself  from  liability  for  freight  lost  by  theft. 

Cited  in  note  (97  Am.  St.  Rep.  90,  92)  as  to  when  carrier's  liability  is  reduced 
to  that  of  warehouseman. 

Distinguished  in  Central  Trust  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.  70  Fed. 
768,  holding  judgment  for  loss  by  fire  in  warehouse,  of  goods  wrongfully  de- 
tained by  carrier,  one  for  damages  in  "operation  of  railroad"  within  provision 
against  giving  mortgage  which  shall  be,  valid  as  against  such  judgment;  Penn- 
sylvania R.  Co.  v.  Naive,  112  Tenn.  263,  64  L.R.A.  449,  79  S.  W.  124,  which  holds 
carrier  liable  for  failure  to  prevent  loss  of  perishable  freight  arriving  on  even- 
ing before  Fourth  of  July. 
Proximate  canse  of  injnry. 

Followed  in  Central  Trust  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.  70  Fed.  765, 
and  East  Tennessee,  V.  &  G.  R.  Co.  v.  Kelly,  91  Tenn.  709,  20  S.  W.  314,  holding 
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carrier's   incorrect   statement   that   goods   had   not   arrived,   proximate   cause    of 
their  loss  by  fire  in  warehouse. 

Approved  in  Zopfi  v.  Postal  Teleg.  Cable  Co.  9  C.  C.  A.  311,  22  U.  S.  App. 
136,  60  Fed.  990,  holding  question  of  proximate  cause  of  injury  to  girl  slipping 
while  stepping  over  telephone  pole,  which  has  fallen  between  slippery  stepping 
stone  and  platform,  for  jury;  Beopple  v.  Illinois  C.  R.  Co.  104  Tenn.  428,  58 
S.  W.  231,  holding  railroad  company  improperly  blocking  highway  with  train 
liable  for  injury  from  fright  of  horses  by  negligence  in  operating  other  train; 
Anderson  v.  Miller,  96  Tenn.  45,  31  L.  R.  A.  606,  54  Am.  St.  Rep.  812,  33  S.  W. 
615,  holding  wrongful  storing  of  cotton  in  building,  proximate  cause  of  in- 
jury by  fire  which  would  otherwise  have  been  easily  extinguished;  Weeks  v. 
McNulty,  101  Tenn.  500,  43  L.  R.  A.  187,  70  Am.  St.  Rep.  693,  48  S.  W.  809, 
holding  failure  to  construct  fire  escapes  on  hotel  not  proximate  cause  of  death 
of  guest,  who  could  have  escaped  from  window  without  fire  escape;  Chattanooga 
Light  &  P.  Co.  v.  Hodges,  109  Tenn.  338,  60  L.  R.  A.  461,  97  Am.  St.  Rep.  844, 
70  S.  W.  616,  holding  that  proximate  cause  of  death  of  employee,  who  re- 
entered  burning  building  to  telephone  alarm,  is  not  employer's  negligence  in 
constructing  building  which  would  burn. 

17  L.  R.  A.  697,  EATON  v.  BROWN,  96  Cal.  371,  31  Am.  St.  Rep.  225,  31  Pac.  250. 
Preparing-*  marking;,   and  casting:  official   ballot. 

Approved  in  Murphy  v.  Curry,  137  Cal.  486,  59  L.  R.  A.  99,  70  Pac.  461,  hold- 
ing unconstitutional,  prohibition  against  printing  name  of  candidate  of  more 
than  one  party  in  more  than  one  column;  Britton  v.  Election  Comrs.  129  Cal.  343, 
51  L.  R.  A.  118,  61  Pac.  1115,  holding  unconstitutional,  denial  to  political  par- 
ties casting  less  than  3  per  cent  of  votes  cast  at  next  preceding  election,  right  to 
privileges  and  protection  given  other  parties;  Slaymaker  v.  Phillips,  5  Wyo.  478, 
47  L.  R.  A.  851,  40  Pac.  971  (dissenting  opinion),  majority  sustaining  require- 
ment of  indorsement  by  official  stamp  and  name  or  initials  of  judge  of  election 
on  outside  of  official  ballots;  Chamberlain  v.  Wood,  15  S.  D.  229,  56  L.  R.  A.  191, 
91  Am.  St.  Rep.  674,  88  N.  W.  109  (dissenting  opinion),  majority  sustaining  act 
limiting  votes  to  candidates  whose  names  appear  on  official  ballot. 

Cited  in  Oughton  v.  Black,  212  Pa.  7,  61  Atl.  346,  4  Ann.  Cas.  141,  holding  the 
free  and  equal  exercise  of  the  elective  franchise  by  every  elector  is  not  impaired 
by  a  law  providing  for  voting  a  straight  ticket  by  making  a  cross  opposite  party 
name;  Solon  v.  State,  54  Tex.  Crim.  Rep.  293,  114  S.  W.  349,  holding  where  right 
of  suffrage  is  fixed  by  the  constitution  of  the  state  it  can  be  restricted  or  changed 
in  no  other  way  than  by  amendment  of  state  or  Federal  constitution ;  Eckerson 
v.  Des  Moines,  137  Iowa,  486,  115  N.  W.  177,  on  right  to  restrict  voter's  choice  of 
candidates;  Socialist  Party  v.  Uhl,  155  Cal.  796,  103  Pac.  181  (dissenting  opin- 
ion), on  requiring  candidate  to  declare  political  affiliations. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election. 

Cited  in  notes  (25  L.  R.  A.  484)  on  how  far  right  to  vote  is  absolute;  ballots 
and  primaries;  (47  L.R.A.  806)  on  marking  official  ballot;  (91  Am.  St.  Rep. 
686)  on  right  of  elector  to  vote  for  candidate  not  named  on  official  ballot. 

Explained  in  State  ex  rel.  Runge  v.  Anderson,  100  Wis.  532,  42  L.  R.  A.  242, 
76  N.  W.  482,  sustaining  provision  against  allowing  political  party  casting  less 
than  2  per  cent  of  vote  at  preceding  election,  place  on  official  ballot. 
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17  L.  R.  A.  699,  EMRY  v.  ROANOKE  NAV.  &  WATER  POWER  CO.  Ill  N.  C. 

94,  16  S.  E.  18. 
Towards  whom   duty  owed,  rendering  liable   for  injury. 

Approved  in  Mason  v.  Richmond  &  D.  R.  Co.  Ill  N.  C.  499,  18  L.  R.  A.  850, 
32  Am.  St.  Rep.  814,  16  S.  E.  698  (dissenting  opinion),  majority  holding  that 
want  of  bumpers  on  freight  cars,  although  received  from  other  road,  renders 
company  liable  for  resulting  injury  to  brakeman. 

Cited  in  Quantz  v.  Southern  R.  Co.  337  N.  C.  138,  49  S.  E.  79;  Abbot  v.  Oregon 
R.  Co.  46  Or.  560,  1  L.R.A.(N.S-)  856,  114  Am.  St.  Rep.  885,  80  Pac.  1012,  7 
Ann.  Cas.  96], — holding  the  right  to  recover  compensation  from  a  carrier  of  pas- 
sengers for  injuries  sustained  depends  upon  existence  of  some  duty  owed  the  in- 
jured one,  the  breach  of  which  was  proximate  cause  of  the  injury;  McGhee  v. 
Norfolk  &  S.  R.  Co.  147  N.  C.  145,  24  L.R.A.  (N.S.)  121,  60  S.  E.  912,  holding 
actionable  negligence  consists  in  a  breach  of  duty  to  plaintiff. 

Cited  in  footnotes  to  Fitzsimons  &  Co.  v.  Braun,  59  L.R.A.  421,  which  sus- 
tains liability  for  injury,  by  vibration,  to  adjoining  property,  from  use  of  high 
explosive  for  excavating  on  own  land;  Longtin  v.  Persell,  65  L.R.A.  655,  which 
holds  operator  of  stone  quarry  on  city  lots  liable  for  rendering  adjoining  build- 
ing unsafe  for  occupancy  due  to  vibrations  from  blasting. 

Distinguished  in  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  706,  25  L.  R.  A. 
789,  41  Am.  St.  Rep.  799,  19  S.  E.  730,  holding  railroad  liable  for  injury  to  child 
on  track,  if  danger  could  have  been  discovered  in  time  to  avoid  injury. 

17  L.  R.  A.  703,  HANDLEY  v.  HARRIS,  48  Kan.  606,  30  Am.  St.  Rep.  322,  29- 

Pac.  1145. 
Refiling:   chattel   mortgagee   on    removal    of   property. 

Approved  in  Greenville  Nat.  Bank  v.  Evans-Snyder-Buel  Co.  9  Okla.  369,  60  Pac. 
249;  Wilson  v.  Rustad,  7  N.  D.  332,  66  Am.  St.  Rep.  649,  75  N.  W.  260;  Shapard 
v.  Hynes,  52  L.  R.  A.  678,  45  C.  C.  A.  275,  104  Fed.  449;  Ord  Nat.  Bank  v.  Massey, 
48  Kan.  764,  17  L.  R.  A.  128,  30  Pac.  124, — holding  interests  of  chattel  mortgagee 
protected  by  registration  in  county  of  execution  on  removal  of  property  to  other 
state;  National  Bank  of  Commerce  v.  Morris,  114  Mo.  263,  19  L.  R.  A.  466,  foot- 
note p.  463,  35  Am.  St.  Rep.  754,  21  S.  WT.  511,  holding  recorded  chattel  mort- 
gage in  one  state  good  in  another  to  which  property  taken. 

Cited  in  Studebaker  Bros.  Co.  v.  Mau,  13  Wyo.  370,  110  Am.  St.  Rep.  101,  80- 
Pac.  151,  holding  lien  on  personal  property  by  reason  of  a  chattel  mortgage  duly 
recorded  remains  effectual  although  the  goods  are  removed  from  the  state. 

Cited  in  footnote  to  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  requires  chat- 
tel mortgage  to  be  executed,  acknowledged,  and  recorded  according  to  law  of  place 
where  property  located. 

Cited  in  notes  (64  L.R.A.  358)  on  conflict  of  laws  as  to  chattel  mortgages;  (6 
L.R.A.  (N.S.)  940)  on  mortgagee's  consent  to  removal  of  property  from  state 
as  affecting  lien;  (56  Am.  St.  Rep.  862)  on  law  of  lis  pendens  in  its  territorial 
operation;  (109  Am.  St.  Rep.  431,  454)  on  mortgagees'  right  to  recover  property 
or  damages  from  third  persons  on  removal  of  property  to  another  state. 

17  L.  R.  A.  705,  LOVETT  v.  STATE,  30  Fla.  142,  11  So.  550. 

Reports  of  later  appeals  in  31  Fla.  164,  12  So.  452,  33  Fla.  389,  14  So.  837. 
Necessity   of  requesting;    instruction.*. 

Approved  in  Copeland  v.  State,  41  Fla.  322,  26  So.  319,  and  New  v.  Territory,. 
12  Okla.  181,  70  Pac.  198,  holding  failure  to  instruct  as  to  various  degrees  of  homi- 
cide unavailable  in  absence  of  request;  McCoy  v.  State,  40  Fla.  497,  24  So.  485r 
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holding  omission  to  instruct  as  to  justifiable  homicide  not  available  in  absence  of 
request. 

Cited  in  Kent  v.  State,  53  Fla.  53,  43  So.  773,  holding  mere  failure  of  the 
court  to  give  a  definition  of  "culpable  negligence"  is  not  error;  Lindsey  v.  State, 
53  Fla.  61,  43  So.  87,  holding  if  party  wishes  to  avail  himself  of  the  omission  of 
the  court  to  charge,  he  must  ask  the  court  at  the  time  to  give  the  instruction  by 
writing  out  the  instruction  desired;  Pelt  v.  State,  58  Fla.  92,  50  So.  832,  holding 
a  charge  upon  justification  in  self-defense  is  as  far  as  court  is  required  to  go 
where  all  evidence  upon  which  a  charge  may  rest  is  refusal  or  threatened  refusal 
of  employer  under  possible  conditions  to  obey  an  order;  Robinson  v.  Territory, 
36  Okla.  265,  85  Pac.  451,  holding  where  defendant  is  tried  on  charge  of  man- 
slaughter in  the  first  degree  and  evidence  tends  to  support  the  charge  court  was 
not  required  to  instruct  on  second  degree  manslaughter  where  no  request  for  in- 
struction is  made;  Johnson  v.  State,  53  Fla.  50,  43  So.  779  (dissenting  opinion), 
on  duty  of  court  to  charge  in  absence  of  request  to  instruct. 

Distinguished  in  State  v.  Kiefer,  16  S.  D.  184,  91  X.  W.  1117,  12  Am.  Grim. 
Rep.  619,  1  Ann.  Cas.  268,  holding  reversible  error  shown  by  judge's  replying  to 
question  of  foreman  of  jury,  "whether  jury  should  recommend  prisoner  to  mercy 
of  court,"  you  may  and  it  is  an  invariable  rule  with  me  to  follow  such  recom- 
mendations. 
Instruction  as  to  reasonable  donbt. 

Approved  in  Jenkins  v.  State,  35  Fla.  830,  48  Am.  St.  Rep.  267,  18  So.  182, 
holding  instruction  authorizing  conviction  on  circumstantial  evidence  of  such  de- 
gree of  certainty  as  jury  would  come  to  in  their  own  grave  and  important  concerns, 
erroneous;  Bryant  v.  State,  34  Fla.  296,  16  So.  177,  holding  reasonable  doubt 
authorizing  acquittal,  one  arising  from  consideration  of  entire  evidence,  not  a 
part  thereof;  Wallace  v.  State,  41  Fla.  580,  26  So.  713,  holding  instruction  that 
jury  should  convict  if  evidence  of  defendant's  guilt  satisfies  them  so  as  to  leave  no 
doubt  of  innocence  for  which  they  can  give  intelligent  reason,  properly  given. 

Cited  in  Davis  v.  State,  46  Fla.  141,  35  So.  76,  holding  it  error  to  refuse  to  give 
charge  on  "reasonable  doubt"  in  any  of  the  forms  approved  by  the  court,  when  no 
charge  on  the  subject  has  been  given;  McDuffee  v.  State,  55  Fla.  133,  46  So.  721, 
holding  court  is  not  bound  to  give  supplemental  instructions  after  a  fair  instruc- 
tion as  to  reasonable  doubt;  Bassett  v.  State,  44  Fla.  19,  33  So.  262,  holding 
ground  of  a  reasonable  doubt  covered  by  charge  that  if  there  is  not  an  abiding 
conviction  to  a  reasonable  and  moral  certainty  as  to  the  truth  of  the  charge,  then 
the  charge  is  not  made  out  beyond  a  reasonable  doubt;  Sims  v.  State,  54  Fla.  106, 
44  So.  757,  holding  the  words  "it  requires  the  doubt  to  be  sufficient  to  satisfy  a 
reasonable  man"  when  taken  with  other  portions  of  the  charge  are  not  objection- 
able, though  only  a  reasonable  doubt  is  required. 

Cited  in  note  (48  Am.  St.  Rep.  569,  577)  on  reasonable  doubt. 

Distinguished  in  Woodruff  v.  State,  31  Fla.  336,  12  So.  653,  holding  refusal  of 
instruction  as  to  reasonable  doubt,  substantially  like  one  already  given  not  reversi- 
ble error. 
Right   to   kill   In   self   defense. 

Followed  in  Mercer  v.  State,  41  Fla,  284,  26  So.  317;  Wilson  v.  State,  30  Fla. 
255,  11  So.  556;  Kennard  v.  State,  42  Fla.  585,  28  So.  858,  denying  right  to 
set  up  in  self  defense,  a  necessity  which  slayer  brought  on  himself. 

Approved  in  Alvarez  v.  State,  41  Fla.  538,  27  So.  40,  and  Ballard  v.  State,  31 
Fla.  289,  12  So.  865,  holding  reasonable  belief  of  imminent  danger  of  losing  life, 
or  of  great  bodily  injury,  necessary  to  justify  killing  in  self  defense. 

Cited  in  Lane  v.  State,  44  Fla.  114,  32  So.  896,  holding  the  belief  of  the  accused 
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as  to  the  apparent  necessity  to  kill  in  order  to  save  his  own  life  or  to  protect 
himself  from  great  personal  injury  is  material;  King  v.  State,  54  Fla.  52,  44  So. 
941,  holding  the  aggressor  in  a  personal  difficulty,  cannot  be  heard  to  acquit  him- 
self of  liability  for  its  consequence  on  the  ground  of  self-defense;  Lane  v.  State,  44 
Fla.  125,  32  So.  896;  Sylvester  v.  State,  46  Fla.  190,  35  So.  142  (dissenting 
opinion),  on  instruction  as  to  self-defense  where  it  appears  defendant  believed 
himself  in  danger. 

Cited  in  notes   (45  L.R.A.  690,  691)   on  self-defense  set  up  by  accused  who  be- 
gan conflict;    (67  L.R.A.  530,  531)   on  homicide  to  prevent  criminal  or  unlawful 
acts;    (3   L.R.A.  (N.S.)    535)    on  standpoint  of  determination  as  to  danger  and 
necessity  to  kill  in  self-defense;   (74  Am.  St.  Rep.  731)  on  law  of  self-defense. 
Certiorari   to  correct  record. 

Cited  in  State  v.  Marsh,  134  N.  C.  185,  47  S.  E.  6,  holding  that  certiorari  will 
issue  to  correct  record  in  criminal  case  decided  in  supreme  court  on  false  record; 
State  v.  Marsh,  134  N.  C.  185,  67  L.R.A.  186,  47  S.  E.  6,  holding  a  reversal  by  the 
supreme  court  upon  a  record  in  which  material  words  of  the  indictment  are 
absent  will  be  restored  to  the  docket  and  certiorari  will  be  issued  to  correct 
record. 
Sufficiency  of  charge  as  to  "premeditated  design." 

Cited  in  Stokes  v.  State,  54  Fla.  123,  44  So.  759;  McDonald  v.  State,  55  Fla. 
138,  46  So.  176, — holding  it  presumed  that  the  jury  understand  the  meaning  of 
"a  premeditated  design;"  Cook  v.  State,  46  Fla.  52,  35  So.  665;  Cook  v.  State,  46 
Fla.  62,  35  So.  665 ;  Keigans  v.  State,  52  Fla.  64,  41  So.  886, — on  sufficiency  of  a 
charge  as  to  premeditation;  Barnhill  v.  State,  56  Fla.  39,  48  So.  251,  holding  it 
the  province  of  the  jury  from  all  the  circumstances  of  the  case,  to  determine 
whether  a  premeditated  design  to  kill  was  formed. 

Cited  in  notes    (7   L.R.A. (N.S.)    1058)    on  deliberation  and  premeditation  as 
affected  by  brevity  of  period  elapsing  between  resolution  and  homicide;   (38  L.R.A. 
(N.S.)  1102)  on  "malice  aforethought"  in  the  definition  of  murder;  what  the  term 
now  means,  and  how  the  courts  should  deal  with  it  in  charging  the  jury. 
Ownership  of  soil  of  street. 

Cited  in  Rawls  v.  Tallahassee  Hotel  Co.  43  Fla.  296,  31  So.  237,  holding  in 
absence  of  evidence  to  the  contrary,  the  owner  of  premises  adjacent  to  street  is 
presumed  to  own  the  soil  to  the  center  thereof.  "  V 

Instruction  as  to  recommendation  to  mercy. 

Cited  in  Miller  v.  United  States,  37  App.  D.  C.  143,  to  the  point  that  where 
statute  provided  that  in  homicide  cases  recommendation  to  mercy  should  have 
•effect  of  reducing  punishment,  it  was  not  error  for  court  to  so  instruct  jury. 

17  L.  R.  A.  71.4,  MOORE  v.  STATE,  47  Kan.  772,  28  Pac.  1072. 
Bastardy  proceedings. 

Cited  in  State  ex  rel.  Yilek  v.  Jehlik,  66  Kan.  304,  61  L.  R.  A.  267,  71  Pac.  572, 
denying  right  of  unmarried  woman,  who  is  an  imbecile,  to  institute  bastardy 
proceedings;  State  v.  Etter,  24  S.  D.  638,  140  Am.  St.  Rep.  801,  124  N.  W.  957, 
to  the  point  that  bastardy  proceedings  may  be  instituted  against  putative  father 
who  is  resident  even  though  mother  is  resident  of  another  state;  Costigan  v. 
Stewart,  76  Kan.  355,  11  L.R.A. (N.S.)  632,  91  Pac.  83,  holding  the  right  to 
prosecute  for  bastardy  is  held  optional  with  the  mother;  State  ex  rel.  Berge  v. 
Patterson,  18  S.  D.  256,  100  N.  W.  162,  holding  any  unmarried  woman  may  make 
complaint  against  the  father  of  her  bastard  child,  without  regard  to  the  place 
where  such  child  was  born;  Poole  v.  French,  71  Kan.  393,  80  Pac.  997,  holding 
the  bastardy  prosecution  is  not  a  special  proceeding. 
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Cited  in  footnotes  to  State  v.  Ostwalt,  32  L.  R.  A.  396,  which  holds  void,  pro- 
vision for  appeal  by  mother  from  acquittal  of  putative  father  in  bastardy  case;. 
State  v.  Brewer,  19  L.  R.  A.  362,  which  holds  perpetual  punishment  not  author- 
ized by  judgment  in  bastardy  proceedings  directing  execution  for  annual  payment- 
as  for  penalty. 

Cited  in  note  (34  L.  R.  A.  669)  on  constitutionality  of  imprisonment  for  debt 
to  enforce  orders  or  decrees  in  bastardy  proceedings. 

17  L.  R.  A.  720,  BARRETT  v.  PALMER,  135  N.  Y.  336,  31  Am.  St.  Rep.  835r 

31  N.  E.  1017. 
Jurisdiction  of  state  courts  as  to  ceded,  territory. 

Affirmed  in  162  U.  S.  399.  40  L.  ed.  1015,  16  Sup.  Ct.  Rep.  837,  upholding  juris- 
diction of  state  court  in  action  for  ouster  from  land  ceded  to  United  States  for 
Navy  yard,  and  by  them  leased  to  city  for  market  purposes. 

Approved  in  Lotterle  v.  Murphy,  67  Hun,  77,  21  N.  Y.  Supp.  1120,  sustaining: 
jurisdiction  of  state  court  of  summary  proceedings  to  cispossess  tenant  of  premises- 
forming  part  of  Navy  yard;  Madden  v.  Arnold,  22  App.  Div.  243,  47  N.  Y.  Supp. 
757,  sustaining  jurisdiction  of  state  court  over  action  for  injury  by  vicious  dog. 
on  land  ceded  to  United  States  for  arsenal. 

Cited  in  McCarthy  v.  R.  G.  Packard  Co.  105  App.  Div.  439,  94  N.  Y.  Supp.  203T. 
34  N.  Y.  Civ.  Proc.  Rep.  324,  holding  territory  ceded  by  a  state  to  the  United 
States  took  with  it  as  part  of  its  municipal  law  that  in  force  at  time  of  cession- 
Cited  in  footnote  to  People  v.  Welch,  24  L.  R.  A.  117,  which  holds  punishable 
under  state  laws,  manslaughter  committed  by  misconduct  or  negligence  of  Fed- 
eral pilot  within  territorial  limits  of  state. 
Who  are   fellow  servants. 

Distinguished  in  Geoghegan  v.  Atlas  S.  S.  Co.  6  Misc.  127,  25  N.  Y.  Supp.  11 10,, 
holding  master  and  seamen  of  vessel  fellow  servants. 

17  L.  R.  A.  723,  PEOPLE  v.  QUANSTROM,  93  Mich.  254,  53  N.  W.  165. 
Right   of  hnslmnd  or  wife   to   make   complaint  a&ainst   other   spouse. 

Approved  in  People  v.  Westbrook,  94  Mich.  629,  '54  N.  W.  486,  denying  right 
of  wife  to  make  complaint  against  husband  for  indecent  assault  on  his  daughter. 

Distinguished  in  People  v.  Turner,  116  Mich.  391,  74  N.  W.  519,  holding  objec- 
tion that  complaint  in  prosecution  for  bigamy  was  made  by  husband  waiver  by 
pleading  to  information. 
Competency  of  wife  as  witness. 

Approved  in  People  v.  Westbrook,  94  Mich.  629,  54  N.  W.  486,  holding  wife- 
incompetent  to  testify  against  husband  in  prosecution  for  indecent  assault  on  his^ 
daughter;  Travis  v.  Stevens,  127  Mich.  688.  87  N.  W.  85.  holding  wife  incompetent 
to  testify  against  husband  in  action  against  him  for  support  where  she  had  left, 
him  and  he  was  willing  to  receive  her  back;  People  v.  Gordon,  100  Mich.  521, 
59  N.  W.  322,  holding  wife  incompetent  to  testify  against  husband  on  his  trial 
for  murder. 

Cited  in  Knapp  v.  State,  54  Tex.  Crim.  Rep.  635,  130  Am.  St.  Rep.  903,  114  S. 
W.  836,  holding  in  cases  of  bigamy  the  first  wife  cannot  be  used  as  a  witness 
against  her  husband;  State  v.  Kniffen,  44  Wash.  486,  87  Pac.  837,  12  Ann.  Cas. 
113,  holding  bigamy  is  not  a  crime  committed  by  one  spouse  against  the  other, 
hence  one  spouse  is  incompetent,  as  a  witness  against  the  other. 

Cited  in  footnotes  to  People  v.  Curiale,  59  L.  R.  A.  588,  which  denies  wife's 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriage; 
State  v.  Kodat,  51  L.  R.  A.  509,  which  holds  divorce  does  not  make  wife  compe- 
tent witness  against  husband  as  to  crime  previously  committed;  Frankenthal  v- 
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Solomonson,  44  L.  R.  A.  311,  which  authorizes  wife's  examination  on  supplemen- 
tary proceedings  against  husband  without  his  consent;  Brock  v.  State,  60  L.  R.  A. 
465,  which  denies  husband's  power  to  waive  statutory  provision  against  wife  tes- 
tifying against  him  criminally,  save  for  offense  against  her;  State  v.  Burt,  62  L. 
R.  A.  172,  holding  commission  of  incest  by  man  not  crime  against  wife  within 
statute  forbidding  latter  to  be  witness  against  him. 

Cited  in  notes  (2  L.R.A.  (N.S.)  865;  106  Am.  St.  Rep.  768)  on  husband  and 
wife  as  witness  for  or  against  each  other  in  criminal  prosecutions. 

Disapproved  in  effect  in  State  v.  Chambers,  87  Iowa,  4,  43  Am.  St.  Rep.  349, 
53  N.  W.   1090,  holding  wife  competent  witness  against  husband  in  prosecution 
for  incest  with  stepdaughter. 
"  What  is  personal  wrong:. 

Cited  in  May  v.  Wilson,  164  Mich.  28,  128  N.  W.  1084,  Ann.  Cas.  1912  B,  654, 
holding  that  personal  wrong  is  invasion  of  personal  right,  it  pertains  to  person, 
as  contradistinguished  from  injury  to  property. 

17  L.  R.  A.  726,  KNOTTNERUS  v.  NORTH  PARK  STREET  R.  CO.  93  Mich.  348, 

53  N.  W.  529. 
IJiibilii  >    for   injuries  by  dangerous  agencies. 

Approved  in  Smith  v.  Benick,  87  Md.  616,  42  L.  R.  A.  279,  41  Atl.  56,  denying 
liability  of  proprietor  of  public  resort  for  negligence  of  balloonist,  who  was  an 
independent  contractor. 

Cited  in  O'Callaghan  v.  Dellwood  Park  Co.  242  111.  344,  26  L.R.A.  (N.S.)  1056, 
134  Am.  St.  Rep.  331,  89  N.  E.  1005,  17  Ann.  Cas.  407,  holding  a  scenic  railway 
company  is  held  to  same  degree  of  care  as  is  exacted  of  a  passenger  carrier. 

Cited  in  footnotes  to  Boyce  v.  Union  P.  R.  Co.  18  L.  R.  A.  509,  which  requires 
proprietor  of  bathing  house  to  keep  bottom  free  from  substances  which  would 
injure  bathers'  feet;  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company  insuring  reasonable  promptness  in  detecting 
leaks. 

Cited  in  note   (65  L.R.A.  855)   on  liability  for  injuries  caused  by  performance 
of  work  by  independent  contractor  which  is  dangerous  unless  certain  precautions 
are  observed. 
Lawful  public  amusements. 

Cited  in  Williams  v.  Dean,  134  Iowa,  220,  11  L.R.A.  (N.S.)  412,  111  N.  W.  931, 
holding  baseball  and  other  lawful  sports  are  within  power  of  an  agricultural 
society  to  conduct. 

Cited  in  notes  (14  L.R.A. (N.S.)  285)  on  liability  of  one  conducting  fair  for 
injury  to  patron  through  negligence  of  concessionary;  (26  L.R.A. (N.S.)  1054) 
on  liability  of  operator  of  scenic  railroad  or  similar  device. 

17  L.  R.  A.  729,  BLACKWELL  v.  MOORMAN,  111  N.  C.  151,  32  Am.  St.  Rep. 
786,  16  S.  E.  12. 

Cited,  evidently  by  mistake,  in  Cunningham  v.  Jones,  108  Ky.  743,  57  S.  W.  488. 
Submission  of  issues. 

Approved  in  Patton  v.  Garrett,  116  N.  C.  856,  21  S.  E.  679,  holding  it  within 
sound  discretion  of  trial  judge  to  determine  what  issues  shall  be  submitted,  sub- 
ject to  certain  restrictions;  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C.  763,  19  S.  E. 
923  (dissenting  opinion),  on  point  as  to  discretion  of  trial  judge  in  submitting 
issues  to  jury. 
Liability  for  injury. 

Approved  in  Mason  v.  Richmond  &  D.  R.  Co.  Ill  N.  C.  487,  18  L.  R.  A.  846,  32 
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Am.  St.  Rep.  814,  16  S.  E.  698,  holding  that  want  of  bumpers  on  freight  cars  ren- 
ders company  liable  for  resulting  injury  to  brakeman;  Bradley  v.  Ohio  River  &  C. 
R.  Co.  126  N.  C.  738,  36  S.  E.  181,  holding  evidence  of  custom  not  to  back  trains 
over  crossing  competent  to  show  right  to  rely  thereon  in  absence  of  notice. 

Cited  in  footnotes  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires 
system  of  inspection  by  gas  company  insuring  reasonable  promptness  in  detecting 
leaks ;  Tuttle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  582,  which  authorizes  recovery  for 
fall  while  trying  to  escape  from  derailed  car. 

Cited  in  notes  (29  L.R.A.  718)  on  negligence  in  manufacture  and  storage  of 
gunpowder,  nitroglycerin,  dynamite,  and  other  explosives;  (123  Am.  St.  Rep. 
583,  584)  on  duty  and  liability  of  land  owners  to  adjoining  proprietors. 

IIl.MS*  iiiu. 

Approved  in  Gates  v.  Latta,  117  N.  C.  191,  53  Am.  St.  Rep.  584,  23  S.  E.  173r 
holding  notice  of  blast  to  persons  on  highway  near  necessary,  where  no  mean* 
employed  to  restrict  flight  of  dangerous  parts  within  safe  limit. 

Cited  in  Gary  v.  Morrison,  65  L.  R.  A.  659,  63  C.  C.  A.  270,  129  Fed.  180,  hold- 
ing blasting  by  use  of  gunpowder  in  sparsely  settled  country  justifiable  way  of 
removing  rock  from  right  of  way;  Sloss-Sheffield  Steel  &  Iron  Co.  v.  Salser,  158 
Ala.  518,  48  So.  374;  Birmingham  Ore  &  Min.  Co.  v.  Grover,  159  Ala.  281,  48  So. 
682, — holding  it  the  duty  of  one  in  charge  of  explosives,  either  to  use  means  to 
prevent  throwing  off  of  material,  or  to  give  warning  when  blast  is  about  to  be 
made,  when  he  has  reason  to  know  injury  will  probably  result;  Kimberly  v. 
Rowland,  143  N.  C.  401,  7  L.R.A. (N.S.)  547,  55  S.  E.  778,  holding  same  where 
blasting  rock  with  dynamite  took  place  on  outskirts  of  a  city  within  100  yards 
of  a  street  in  close  proximity  to  residences;  Settle  v.  Southern  R.  Co.  150  N.  C. 
644,  64  S.  E.  759,  holding  question  of  negligence  in  blasting  question  for  the 
jury  where  no  attempts  were  made  to  confine  blasts  where  twenty  sticks  of  dyna- 
mite were  used  at  a  time. 

Cited  in  footnotes  to  Emry  v.  Roanoke  Nav.  &  Water  Power  Co.  17  L.  R.  A.  699, 
which  holds  one  blasting  on  own  land  not  liable  for  accidental  destruction  of  un- 
removed  buildings  of  former  tenant;  Booth  v:  Rome,  W.  &  0.  Terminal  R.  Co.  24 
L.  R.  A.  105,  which  holds  no  liability  created  by  blasting,  for  injury  by  mere 
concussion  to  another's  building;  Sullivan  v.  Dunham,  47  L.  R.  A.  715,  which, 
holds  liable  as  trespasser,  one  firing  blast  on  own  land,  by  which  wood  is  thrown 
on  traveler  in  highway;  Mitchell  v.  Prange,  34  L.  R.  A.  182,  which  denies  liabil- 
ity for  failure  to  give  warning  of  intended  blast  in  excavating;  Wadsworth  v. 
Marshall,  32  L.  R.  A.  588,  which  sustains  liability  for  failure  to  give  notice  of 
blast,  for  injuries  resulting  from  frightening  horse  which  had  passed  place  of 
blast;  Belleville  Stone  Co.  v.  Mooney,  39  L.  R.  A.  834,  which  holds  foreman's  fail- 
ure to  give  warning  of  blast  in  quarry  not  fellow  servant's  negligence;  Gary  v.. 
Morrison,  65  L.R.A.  659,  which  holds  it  duty  of  contractor  removing  rock  by 
blasting  to  give  warning  of  coming  explosions  to  persons  occupying  neighboring 
property. 

Cited  in  note  (77  Am.  St.  Rep.  30)  on  diligence  required  when  human  life  is 
involved. 

Disapproved  in  Langhorne  v.  Turman,  141  Ky.  814,  34  L.R.A. (N.S.)    217,  133 
S.  W.  1008,  holding  that  railroad  having  right  of  way  through  farm  is  liable 
for  damage  caused  by  throwing  rocks  on   adjoining  land  by  blasting,  whether 
guilty  of  negligence  or  not. 
Contributory   negligence. 

Cited  in  footnote  to  Palmer  v.  Warren  Street  R.  Co.  63  L.R.A.  507,  which 
holds  passenger  not  negligent  in  jumping  from  moving  car  to  avoid  impending 
collision. 
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17  L.  R.  A.  733,  REED  v.  MADISON,  83  Wis.  171,  53  N.  W.  547. 
Contributory   nejflig'ence  of  child   on.  street. 

Cited  in  Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  129,  83  N.  W.  770,  holding 
nine-year-old  boy  negligent  in  attempting  to  cross  street  car  track  in  middle  of 
block  without  looking  for  car:  Irvine  v.  Greenwood,  89  S.  C.  523,  3C  L.R.A. (N.S.) 
369,  72  S.  E.  228,  to  the  point  that  child  playing  in* street  is  not  guilty  of  negli- 
gence as  matter  of  law. 

Cited  in  note   (17  L.R.A.  (N.S.)   203)   on  negligence  in  falling  on  uneven  side- 
walk. 
Injury   to  child   while   playing   on   street. 

Approved  in  Augusta  v.  Tharpe,  113  Ga.  158,  38  S.  E.  389,  upholding  child's 
right  of  recovery  for  injuries  on  defective  street  while  playing,  especially  if  play 
merely  incidental;  Collins  v.  Jancsville,  111  Wis.  354,  87  N.  W.  241,  sustaining  in- 
struction as  to  child's  being  traveler,  if  not  diverted  from  going  straight  to  desti- 
nation though  she  incidentally  engaged  in  play. 

Cited  in  Compt  v.  C.  H.  Starke  Dredge  &  Dock  Co.  129  Wis.  626,  9  L.R.A. (N.S.) 
653,  109  N.  W.  650,  holding  a  child  sitting  in  the  street  was  not  a  trespasser 
and  owner  of  a  piledriver  is  held  to  the  duty  of  ordinary  care;  Covington  Saw 
Mill  &  Mfg.  Co.  v.  Drexilius,  120  Ivy.  501,  117  Am.  St.  Rep.  593,  87  S.  W.  266, 
holding  a  child  playing  upon  the  street  may  recover  for  injuries  due  to  falling 
in  sewer  in  defective  condition;  Beaudin  v.  Bay  City,  136  Mich.  337,  99  N.  W. 
285,  4  Ann.  Cas.  248,  holding  a  boy  may  be  a  traveler  on  the  highway  who  is  in 
fact  traveling  over  it  in  a  proper  manner,  although  that  traveling  includes  play 
or  pastime. 

Cited  in  note  (22  L.  R.  A.  561,  562)  on  right  of  children  to  protection  against 
dangerous  condition  of  highway. 
City's   liability   for   condition    of   streets. 

Cited  in  Omaha  v.  Richards,  49  Neb.  249,  68  N.  W.  528,  holding  city  liable  for 
drowning  of  boy  in  pond  partly  in  street,  caused  by  negligence  in  grading  street 
and  constructing  sewer;  Morrison  v.  Eau  Claire,  115  Wis.  543,  95  Am.  St.  Rep. 
955,  92  N.  W.  280,  denying  city's  common-law  liability  for  failure  to  remove  from 
otherwise  sufficient  sidewalk,  pile  of  rubbish  it  had  not  placed  there;  Naumburg 
v.  Milwaukee,  77  C.  C.  A.  67,  146  Fed.  655  (dissenting  opinion),  on  liability  of  a 
municipality  for  negligence  of  officers  of  highway. 

Cited  in  notes  (20  L.R.A. (N.S.)  523,  750,  751,  753)  on  liability  of  municipality 
for  defects  or  obstructions  in  streets;   (21  L.R.A. (N.S.)  625)  on  contributory  neg- 
ligence as  affecting  municipal  liability  for  defects  and  obstructions  in  streets. 
Notice  of  injury. 

Cited  in  Hoffmann  v.  Milwaukee  Electric  R.  &  Light  Co.  127  Wis.  82,  106  N. 
W.  808,  holding  the  statutory  notice  of  injury  may  be  given  by  the  father  on 
behalf  of  the  minor. 

Distinguished  in  Relyea  v.  Tomahawk  Paper  &  Pulp  Co.  102  Wis.  303,  72  Am. 
St.  Rep.  878,  78  N.  W.  412,  holding  requirement  for  notice  within  year  after  injury 
not  applicable  to  claim  of  minor  whose  rights  would  have  been  extinguished  by 
failure  to  serve  notice  within  sixty-one  days  after  act  took  effect. 

Overruled  McKeague  v.  Green  Bay,  106  Wis.  581,  82  N.  W.  708   (distinguished 
in  dissenting  opinion),  holding  claim  for  damages  for  injury  on  sidewalk,  which 
does  not  purport  to  be  in  plaintiff's  behalf,  insufficient. 
Retrospective  statutes. 

Cited  in  State,  ex  rel.  Davis  &  S.  Lumber  Co.  v.  Pors,  107  Wis.  430,  51  L.  R.  A. 
921,  83  N.  W.  706,  holding  personalty  previously  omitted  from  assessment  sub- 
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ject  to  amended  statutes  authorizing  reassessment  of  property  omitted  in  previous 
years. 

17  L.  R.  A.  737,  PEOPLE  v.  BALLARD,  134  N.  Y.  269,  32  N.  E.  54. 

Rehearing  denied  in  136  N.  Y.  639,  32  N.  E.  611. 
Who    m.-i  \    maintain   action   against    corporation. 

Approved  in  People  v.  Mercantile  Co-Op.  Bank,  53  App.  Div.  299,  65  X.  Y.  Supp. 
766,  sustaining  right  of  attorney  general  to  bring  action  without  relator,  to  dis- 
solve bank,  on  receiving  report  of  superintendent  of  banks;  State  ex  rel.  Childs 
v.  American  Sav.  &  L.  Asso.  64  Minn.  360,  67  N.  W.  1,  sustaining  right  of  state 
to  maintain,  by  attorney  general,  action  to  restrain  corporation  from  misusing 
franchise  in  matters  concerning  essence  of  contract  with  state;  People  v.  Equity 
Gas  Works  Const.  Co.  3  Misc.  334,  23  N.  Y.  Supp.  124,  sustaining  right  to  in- 
junction against  gas  works  construction  company,  \vhose  corporate  powers  have 
ceased,  laying  gas  pipes  in  street  for  gas  light  company ;  Gildersleeve  v.  Lester,  68 
Hun,  534,  22  N.  Y.  Supp.  1026,  sustaining  right  of  any  corporate  trustee  to  main- 
tain action  to  compel  other  trustee  to  account  for  corporate  property  illegally  di- 
verted; Swan  v.  Mutual  Reserve  Fund  Life  Asso.  20  App.  Div.  259,  46  N.  Y.  Supp. 
841,  denying  right  of  mere  policy  holders  to  maintain  action  to  compel  insurance 
company  to  specifically  perform  contract  to  create  and  maintain  reserve  fund. 

Cited  in  People  v.  Equitable  L.  Assur.  Soc.  51  Misc.  343,  101  X.  Y.  Supp. 
354,  holding  that  an  action  might  be  maintained  by  the  attorney  general  against 
the  officers  of  an  insurance  company  for  losses  caused  by  their  neglect  of  duty. 

Distinguished  in  State  v.  Milwaukee  Electric  R.  &  Light  Co.  136  Wis.  185,  18 
L.R.A.(N.S-)   677,  116  N.  W.  900,  holding  that  the  attorney  could  not  maintain 
an  action  to  recover  corporate  assets  which  had  been  unlawfully  paid  over  to  city 
officials  where  the  corporation  was  competent  to  protect  its  own  interests. 
Action  for  public  or  private  wrong. 

Cited  in  People  ex  rel.  Manice  v.  Powell,  201  N.  Y.  204,  94  N.  E.  634,  to  the 
point  that  action  may  be  brought  in  name  of  people  without  relator  to  compel  trus- 
tees of  corporation  to  account  and  for  their  removal ;  State  ex  rel.  Detienne  v. 
Vandalia,  119  Mo.  App.  421,  94  S.  W.  1009,  holding  an  action  may  be  maintained 
by  the  prosecuting  attorney  of  a  county  for  the  abatement  of  a  nuisance  in  the 
public  streets  of  a  city;  Hathorn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  348,  23 
L.R.A.(N.S.)  448,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16  Ann.  Cas.  989,  holding 
under  a  statute  providing  that  the  public  may  regulate  the  use  of  mineral 
and  carbonic  acid  gas,  owners  of  land  in  a  town  where  such  wells  are  situated 
might  enjoin  the  acceleration  of  the  flow  by  means  of  pumps  and  other  apparatus 
where  other  wells  injured  thereby;  People  v.  Equitable  L.  Assur.  Soc.  124  App. 
Div.  718,  109  N.  Y.  Supp.  453,  holding  an  action  by  the  state  against  the  directors 
of  the  defendant  company  to  require  them  to  account  for  their  management  of 
corporate  funds  and  property,  is  in  the  right  of  the  society  and  for  its  benefit; 
People  v.  New  York  Carbonic  Acid  Gas  Co.  ]96  N.  Y.  436,  90  N.  E.  441,  on  right 
to  maintain  action  on  behalf  of  the  state  to  enjoin  a  private  owner  from  so  using 
his  property  as  to  cause  injury  to  adjoining  land  owners. 

Cited  in  note    (18  L.R.A.(N.S.)    673)    on  right  of  attorney  general,  or  other 
representative  of   state,   to   maintain   suit  to   remove   officers   of   private   corpo- 
rations. 
Jurisdiction  over  corporation. 

Approved  in  Hiscock  v.  Lacy,  9  Misc.  592,  30  N.  Y.  Supp.  860,  sustaining  juris- 
diction of  equity  to  require  bank  directors  to  pay  dividend  out  of  surplus  earnings, 
suspended  to  oppress  minority  stockholders. 
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Cited  in  O'Brien  v.  New  York,  25  Misc.  221,  55  N.  Y.  Supp.  50,  denying  juris- 
diction of  court  to  disturb  valid  compromise  of  claim  against  city. 
Period    of   corporate   existence. 

Cited  in  Geneva  Mineral  Spring  Co.  v.  Coursey,  45  App.  Div.  275,  61  N.  Y.  Supp. 
98,  holding  corporate  existence  not  destroyed  by  omission  for  long  time  to  use  cor- 
porate franchises,  or  hold  meetings,  or  by  sale  of  all  tangible  property  under  exe- 
cution; Re  Malcom  Brewing  Co.  78  App.  Div.  593,  79  N.  Y.  Supp.  1057,  holding 
that  sale  of  all  corporate  property  should  not  be  ordered,  in  proceeding  for  volun- 
tary dissolution,  prior  to  entry  of  final  order  of  dissolution;  Halpin  v.  Mutual 
Brewing  Co.  91  Hun,  228,  36  N.  Y.  Supp.  151  (dissenting  opinion),  as  to  power 
to  sell  corporate  property  and  distribute  proceeds  in  action  which  is  not  brought 
to  dissolve  corporation;  Assets  Realization  Co.  v.  Howard,  70  Misc.  675,  127  N. 
Y.  Supp.  798,  to  the  point  that  banking  corporation  cannot  accomplish  its  prac- 
tical destruction  by  its  own  act. 
Power  of  corporation  to  transfer  its  property. 

Approved  in  Forrester  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  21  Mont. 
553,  55  Pac.  229,  denying  power  of  directors  and  majority  stockholders  of  prosper- 
ous corporation  to  transfer  all  its  property;  Morris  v.  Elyton  Land  Co.  125  Ala. 
277,  28  So.  513,  denying  power  of  corporation,  without  unanimous  consent  of  stock- 
holders, to  transfer  entire  corporate  property;  Byrne  v.  Schuyler  Electric  Mfg. 
Co.  65  Conn.  349,  28  L.  R.  A.  308,  31  Atl.  937,  holding  transfer  of  entire  cor- 
porate property  to  other  company  as  permanent  investment,  ultra  vires. 

Cited  in  Harding  v.  American  Glucose  Co.  182  111.  631,  64  L.  R.  A.  769,  74  Am. 
St.  Rep.  189,  55  N.  E.  577,  sustaining  right  of  dissenting  resident  stockholder  of 
foreign  corporation  to  injunction  against  carrying  out  agreement  to  enter  into 
illegal  trust  combination;  Wolf  v.  Arminus  Copper  Mine  Co.  6  Misc.  566,  27  N. 
Y.  Supp.  642,  sustaining  agreement  by  corporation  to  give  mortgagee  deed  of  en- 
tire property  on  failure  to  pay  reduced  amount  which  mortgagee  agreed  to  accept 
on  future  day  in  full  of  mortgage  debt;  Sprague  v.  National  Bank,  172  111.  165, 
42  L.  R.  A.  619,  64  Am.  St.  Rep.  17,  50  N.  E.  19,  holding  stock  of  new  company 
issued  in  exchange  for  stock  and  assets  of  corporation  of  other  state,  paid  for  as 
against  creditors  of  old  company  only  to  extent  that  assets  exceeded  indebtedness; 
L.  D.  Garrett  Co.  v.  Morton,  35  Misc.  14,  71  N.  Y.  Supp.  17,  holding  void,  accept- 
ance by  insurance  company  of  offer  of  other  company  to  buy  majority  of  its  stock 
and  liquidate  its  affairs;  Vanderpoel  v.  Gorman,  140  N.  Y.  568,  24  L.  R.  A.  550, 
37  Am.  St.  Rep.  601,  56  N.  Y.  S.  R.  503,  35  N.  E.  932,  sustaining  power  of  foreign 
corporation  to  make  assignment  for  creditors  without  preference;  Bath  Gaslight 
Co.  v.  Claffy,  151  N.  Y.  44,  36  L.  R.  A.  671,  45  is.  E.  390  (dissenting  opinion), 
majority  holding  lessee  of  corporation  liable  for  rent  during  period  of  undisturbed 
enjoyment,  though  lease  void  as  against  state  as  ultra  vires ;  Jameson  v.  Hartford 
F.  Ins.  Co.  14  App.  Div.  397,  44  N.  Y.  Supp.  15  (dissenting  opinion),  majority 
sustaining  right  of  directors  of  insurance  company  to  transfer  corporate  personalty 
as  necessary  incident  to  reinsurance;  Re  Timmis,  200  N.  Y.  181,  93  N.  E.  522. 
holding  that  sale  of  "business  assets  and  property"  of  independent  and  important 
branch  of  business  of  corporation,  is  valid  only  when  made  in  compliance  with 
section  16  of  stock  corporation  law;  People  ex  rel.  Barney  v.  Whalen,  56  Misc. 
282,  106  N.  Y.  Supp.  434;  Traer  v.  Lucas  Prospecting  Co.  124  Iowa,  113,  99  N.  W. 
290, — on  power  of  a  corporation  to  transfer  its  property  as  against  a  dissenting 
stockholder;  Anglo- American  Land,  Mortg.  &  Agency  Co.  v.  Lombard,  68  C.  C.  A. 
89,  132  Fed.  74],  on  right  of  a  corporation  to  transfer  its  property  to  another 
corporation;  Raymond  v.  Security  Trust  &  L.  Ins.  Co.  44  Misc.  42,  89  N.  Y. 
Supp.  753,  holding  a  transfer  by  an  insurance  company  of  all  its  assets  to  an- 
other corporation  which  was  aware  of  the  effect  on  the  existence  of  the  former 
L.R.A.  Au.  Vol.  III.— 19. 
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corporation  and  where  the  transfer  was  against  the  will  of  a  number  of  the  stock- 
holders was  illegal. 

Cited  in  notes  (35  L.R.A.  (N.S.)  398)  on  power  to  sell  property  essential  to 
existence  of  corporation  as  a  going  concern  against  will  of  minority;  (103  Am. 
St.  Rep.  552 )  on  what  corporations  may  sell  all  their  assets ;  ( 103  Am.  St.  Rep. 
558,  559,  564)  on  what  corporations  may  purchase  all  assets  of  other  corporations. 

Distinguished  in  Hennessy  v.  Muhleman,  40  App.  Div.  177,  57  X.  Y.  Supp.  854, 
Reversing  27  Misc.  234,  57  N.  Y.  Supp.  114,  sustaining  power  of  board  of  directors 
of  mining  corporation  to  lease  its  property  for  term  of  years;  Wilson  v.  Mechani- 
cal Orguinette  Co.  57  App.  Div.  162,  68  N.  Y.  Supp.  173,  sustaining  right  of  stock- 
holders to  authorize  transfer  of  property  to  new  company,  receiving  stock  of  the 
latter  in  payment;  Raymond  v.  Security  Trust  &  L.  Ins.  Co.  Ill  App.  Div.  194, 
97  N.  Y.  Supp.  557,  holding  that  a  corporation  which  although  not  insolvent  is 
doing  a  losing  business  and  cannot  continue  without  loss,  may  when  acting  in 
good  faith  sell  its  business  to  another  corporation. 
Corporate  assets  as  subject  to  liens  of  creditors. 

Cited  in  McNeal  v.  Hayes  Mach.  Co.  118  App.  Div.  138,  103  N.  Y.  Supp.  312, 
on  creditors  of  a  corporation  as  having  a  lien  on  the  assets  of  the  corporation  for 
the  payment  of  claims. 
Source  of  corporate  powers. 

Cited  in  Scarsdale  Pub.  Co.  v.  Carter,  63  Misc.  274,  116  N.  Y.  Supp.  731,  on 
corporations  as  having  no  powers  but  those  conferred  by  its  charter. 

17  L.  R.  A.  750,  McRAE  v.  GRAND  RAPIDS,  L.  &  D.  R.  CO.  93  Mich.  399,  53 

N.  W.  561. 
Right   to  trial   by  Jury. 

Approved  in  Wixom  v.  Bixby,  127  Mich.  484,  86  N.  W.  1001,  holding  jury  in 
condemnation  proceedings  a  common-law  jury,  whose  verdict  cannot  be  impeached 
by  members  of  same;  Mackey  v.  Enzensperger,  11  Utah,  162,  39  Pac.  541  (dissent- 
ing opinion),  majority  upholding  statute  permitting  verdict  in  civil  cases  on 
concurrence  of  nine  or  more  jurors. 

Cited  in  note  (43  L.  R.  A.  43)  on  number  and  agreement  of  jurors  necessary  to 
constitute  valid  verdict. 
Separation  of  powers  of  government. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa.  110,  57  L.  R.  A.  252,  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  denying  power  of  legislature  to  vest  in  judges  power 
of  choosing  managers  of  municipal  water  supply  system. 

17  L.  R.  A.  753,  FREEMAN  v.  MERCANTILE  MUT.  ACCI.  ASSO.  156  Mass.  351, 

30  N.  E.  1013. 
Proximate  cause  of  injury  or  death. 

Cited  in  New  Amsterdam  Casualty  Co.  v.  Shields,  85  C.  C.  A.  122,  155  Fed. 
57;  Johnson  v.  Continental  Casualty  Co.  122  Mo.  App.  372,  99  S.  W.  473, — on 
accident  producing  a  diseased  condition  which  causes  death  as  being  the  proxi- 
mate cause  of  the  death;  Feddeck  v.  St.  Louis  Car  Co.  125  Mo.  App.  31,  102  S. 
W.  675,  on  the  determination  of  the  proximate  cause  of  an  injury;  Patterson  v. 
Ocean  Acci.  &  Guarantee  Corp.  25  App.  D.  C.  69 ;  Guenther  v.  Metropolitan  R. 
Co.  23  App.  D.  C.  515, — on  an  accident  which  aggravates  an  existing  disease  so  as 
to  cause  death  as  being  the  proximate  cause  thereof. 

Applied  in  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  158  Mass.  575,  20 
L.  R,  A.  303,  35  Am.  St.  Rep.  540,  33  N.  E.  690,  holding  proximate  cause  not 
necessarily  nearest  in  time  or  place  to  result;  Stone  v.  Boston  &  A.  R.  Co.  171 
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Mass.  540,  41  L.  R.  A.  707,  51  X.  E.  1,  holding  negligence  in  storing  oil  on  station 

platform  not  proximate  cause  of  damage  by  fire  started  by  careless  dropping  of 

match. 

—  To    Insured. 

Approved  in  Omberg  v.  United  States  Mut.  Acci.  Asso.  101  Ky.  309,  72  Am. 
St.  Rep.  413,  40  S.  W.  909,  authorizing  recovery  on  accident  policy  of  insured, 
whose  death  was  due  to  blood  poisoning  superinduced  by  bite  or  sting  of  in- 
sect; Mog6  v.  Society  de  Bionfaisanee  St.  Jean  Baptiste,  167  Mass.  299,  35  L. 
R.  A.  736,  45  N.  E.  749,  holding  total  blindness,  resulting  from  accident,  within 
provision  of  accident  policy;  Bailey  v.  Interstate  Casualty  Co.  8  App.  Div.  132, 
40  N.  Y.  Supp.  513,  holding  one  disabled  by  inflammation  from  puncture  of  hy- 
podermic needle,  caused  by  sudden  starting  of  horse  while  inserting  needle  to 
administer  morphine,  not  per  se  prevented  from  recovery  on  accident  policy. 

Cited  in  Modern  Woodman  Acci.  Asso.  v.  Shryock,  54  Neb.  259,  39  L.  R.  A. 
832,  74  N.  W.  607,  holding  question  for  jury  whether  accident  caused  death  of 
insured,  unless  proofs  convincing;  Thayer  v.  Standard  L.  &  Acci.  Ins.  Co.  68  N. 
H.  578,  41  Atl.  182,  holding  visible  evidence  of  internal  strain  within  reasonable 
time  after  injury  sufficient  under  provision  of  accident  policy  covering  only  in- 
juries of  which  there  is  a  "visible  mark  on  the  body;"  Fetter  v.  Fidelity  &  C. 
Co.  174  Mo.  2(57,  61  L.  R.  A.  463,  97  Am.  St.  Rep.  560,  73  S.  W.  592,  holding  fact 
that  accident  ruptured  kidney  because  of  cancerous  conditions  does  not  prevent 
such  accident  from  being  cause  of  ensuing  death;  Delaney  v.  Modern  Accident 
Club,  121  Iowa,  535,  63  L.  R.  A.  603,  97  N.  W.  91,  holding  that  death  caused! 
by  blood  poisoning  received  through  slight  wound  on  hand  is  result  of  acci- 
dental injury  within  meaning  of  policy;  Travelers  Ins.  Co.  v.  Hunter,  30  Tex'. 
Civ.  App.  492,  70  S.  W.  798,  sustaining  right  to  recover  under  accident  policy 
where  fall  produced  rheumatism  which  caused  death;  H.  P.  Hood  &  Sons  v. 
Maryland  Casualty  Co.  206  Mass.  226,  30  L.R.A.(N.S.)  1196,  138  Am.  St.  Rep. 
379,  92  N.  E.  329,  holding  that  accident  policy  covered  case  where  hostler  con- 
tracted disease  from  caring  for  horses  suffering  from  glanders;  Stanton  v. 
Travelers'  Ins.  Co.  83  Conn.  711,  34  L.R.A.(N.S-)  452,  78  Atl.  317,  holding  that  in- 
surance against  accident  does  not  cover  case  where  it  appears  death  was  due  in 
part  to  disease  existing  at  time  of  injury ;  Central  Acci.  Ins.  Co.  v.  Rembe,  220 
111.  159,  5  L.R.A.(N.S.)  936,  110  Am.  St.  Rep.  235,  77  N.  E.  123,  5  Ann.  Cas.  155, 
affirming  122  111.  App.  511,  holding  where  a  physician  cut  his  finger  while  pre- 
paring medicine  for  a  patient  and  blood  poisoning  resulted  causing  his  death,  the 
accidental  wounding  and  not  the  blood  poisoning  was  the  proximate  cause  of  death 
within  the  meaning  of  the  accident  policy ;  Continental  Casualty  Co.  v.  Lloyd, 
165  Ind.  62,  73  N.  E.  824,  holding  a  recovery  might  be  had  under  an  accident  in- 
surance policy  where  it  appeared  that  defendant  had  a  severe  fall  which  the 
autopsy  revealed  to  have  ruptured  an  artery  leading  to  the  brain  and  which  had 
been  weakened  by  a  tumor  surrounding  it ;  Binder  v.  National  Masonic  Acci.  Asso. 
127  Iowa,  35,  102  N.  W.  190,  holding  that  under  an  accident  policy  providing  that 
there  should  be  no  liability  if  the  resulting  disability  was  due  in  whole  or  in  part 
to  a  diseased  condition  of  the  injured  person  no  recovery  could  be  had  it  appear- 
ing that  but  for  such  diseased  condition  the  accident  wrould  not  have  resulted 
in  the  death  of  the  insured;  General  Acci.  Fire  &  L.  Assur.  Corp.  v.  Homely,  109 
Md.  99,  71  Atl.  524,  holding  a  recovery  might  be  had  under  an  accident  insurance 
policy  where  it  appeared  that  the  deceased  died  from  a  disease  of  the  kidneys  re- 
sulting from  an  accidental  blow;  White  v.  Standard  L.  &  Acci  Ins.  Co.  95  Minn. 
80,  103  N.  W.  735,  5  Ann.  Cas.  83,  holding  no  recovery  could  be  had  under  an 
accident  policy  where  it  appeared  that  death  resulted  from  diabetes  which  had 
been  aggravated  by  an  accidental  injury  to  the  decedent's  thumb;  MacDoriald  v. 


17  L.R.A.  753]  L.  R.  A.  CASES  AS  AUTHORITIES.  292 

Metropolitan  Street  R.  Co.  219  Mo.  484,  118  S.  W.  78,  16  Ann.  Cas.  810,  holding 
a  street  railroad  company  might  be  held  liable  where  injuries  received  by  a  pas- 
senger in  a  wreck  resulted  in  a  diseased  condition  which  caused  the  death  of  such 
passenger;  Driskell  v.  United  States  Health  &  Acci.  Ins.  Co.  117  Mo.  App.  369, 
93  S.  W.  880,  on  right  to  recover  under  an  accident  insurance  policy  where  the 
injury  produces  the  condition  which  causes  death;  Columbia  Paper  Stock  Co.  v. 
Fidelity  &  C.  Co.  104  Mo.  App.  170,  78  S.  W.  320,  holding  an  employer  insured 
against  liability  to  servants  might  recover  where  a  servant  contracted  a  disease 
by  handling  infected  rags  in  the  course  of  her  employment;  Cary  v.  Preferred  Acci. 
Ins.  Co.  127  Wis.  75,  5  L.R.A.(X.S.)  932,  115  Am.  St.  Rep.  997,  106  N.  W.  1055, 
7  Ann.  Cas.  484,  holding  a  recovery  might  be  had  on  accident  policy  where  it  ap- 
peared that  the  decedent  had  sustained  a  skin  bruise  and  that  blood  poisoning 
had  resulted,  causing  death. 

Cited  in  footnote  to  Travelers'  Ins.  Co.  v.  Melick,  27  L.  R.  A.  629,  which  holds 
pistol  wound  causing  tetanus  may  be  found  proximate  cause  of  death  of  in- 
sured. 

Cited  in  notes  (30  L.R.A.  210)  on  what  constitutes  accident  within  meaning 
of  accident  insurance  policy;  (34  L.R.A.  (N.S.)  448)  on  previous  disease  as 
affecting  accident  insurer's  liability. 

Distinguished  in  Commercial  Travelers'  Mut.  Acci.  Asso.  v.  Fulton,  24  C.  C. 
A.  658,  45  U.  S.  App.  578,  79  Fed.  427,  denying  liability  under  accident  policy 
for  death  from  fall  and  blow  on  head,  insufficient  to  have  caused  death  of  per- 
son with  normally  healthy  heart;  National  Masonic  Acci.  Asso.  v.  Shryock,  20 
C.  C.  A.  5,  36  U.  S.  App.  658,  73  Fed.  776,  denying  liability  of  accident  insurance 
company  for  death  of  insured,  resulting  from  combined  effect  of  accident  and 
pre-existing  disease;  Illinois  Commercial  Men's  Asso.  v.  Parks,  103  C.  C.  A.  286, 
179  Fed.  798,  holding  that  under  an  accident  policy  limiting  the  liability  for 
death  to  bodily  injuries  which  independent  of  other  causes  result  in  the  death  of 
the  injured  person,  the  burden  is  on  the  plaintiff  to  prove  that  such  injuries  were 
sole  cause  of  the  death  of  the  injured  person. 
"Accidental"  causes. 

Cited  in  Fishblate  v.  Fidelity  &  C.  Co.  140  N.  C.  593,  53  S.  E.  354,  on  necessity 
in  order  to  recover  on  an  accident  policy  that  the  injury  be  due  to  external  and 
accidental  causes. 

Cited  in  note   (8  L.R.A.  (N.S.)    1016)    on  condition  resulting  from  accident  as 
within  restriction  of  liability  in  accident  policy,  for  disability  arising  from  such 
condition. 
Visible    marks   on    body    within    weaning    of   life    insurance    policy. 

Cited  in  Union  Casualty  &  Surety  Co.  v.  Mondy,  18  Colo.  App.  403,  71  Pac. 
677,  holding  where  a  policy  provided  that  it  did  not  cover  any  injury  where  there 
were  no  visible  marks  on  the  body,  the  death  of  the  insured  and  a  redness  of  the 
tissues  of  the  brain  were  .such  visible  marks. 

17  L.  R.  A.  755,  MIGHELL  v.  DOUGHERTY,  86  Iowa,  480,  41   Am.  St.  Rep. 

511,  53  N.  W.  402. 
Statute  of  frauds. 

Cited  in  Lewis  v.  Evans,  108  Iowa,  297,  79  N.  W.  81,  holding  oral  contract  for 
future  delivery  of  1,500  bushels  of  corn  at  10  cents  a  bushel,  to  be  shelled,  unfit 
corn  to  be  thrown  out,  within  statute. 

Cited  in  note  (30  L.R.A. (N.S.)  323)  on  purchase  of  property  to  be  manufac- 
tured, adapted,  or  grown,  as  within  statute  of  frauds. 
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Establishment  of  case  by  testimony  of  adverse  party. 

Cited  in  Marks  v.  McCookin,  127  Iowa,  718,  104  N.  W.  373,  holding  where  a 
defendant  in  an  action  contends  that  his  right  to  possession  was  proved  by  the 
testimony  of  the  adverse  party,  the  testimony  must  in  itself  be  sufficient  to  justify 
such  a  finding. 

17  L.  R.  A.  758,  JOXES  v.  ERIE  &  W.  VALLEY  R.  CO.  151  Pa.  30,  31  Am.  St. 

Rep.  722,  25  Atl.  134. 
Kir--'iit.   as  ag-aiiist   abutting:   owner,   to   nse  street. 

Cited  in  note  (100  Am.  St.  Rep.  247,  253,  265)  on  what  are  additional  servi- 
tudes in  highways. 

Distinguished  in  McDevitt  v.  People's  Natural  Gas  Co.  160  Pa.  376,  34  W.  N. 
C.  338,  28  Atl.  948,  sustaining  right  of  city  as  against  abutters  to  use  streets 
to  any  depth  below  surface  to  lay  gas  pipes. 
Of    railroad    company. 

Approved  in  Hartman  v.  Pittsburgh  Incline  Plane  Co.  159  Pa.  444,  33  W.  N.  C. 
560,  28  Atl.  145,  denying  right  to  recover  for  depreciation  in  value  of  property,  by 
erection  of  crossing  of  inclined-plane  railroad  over  street,  which  does  not  rest 
on  or  overhang  any  of  such  property;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79 
Md.  282,  24  L.  R.  A.  397,  29  Atl.  830,  holding  erection  of  stone  abutment  9  feet 
high  by  elevated  railroad  company,  reducing  width  of  street  to  10  feet,  not  "tak- 
ing" of  abutter's  property;  Jones  v.  Erie  &  W.  Valley  R.  Co.  169  Pa.  339,  36 
W.  N.  C.  444,  47  Am.  St.  Rep.  916,  32  Atl.  535,  denying  right  of  owner  of  cor- 
ner lot  to  compensation  for  erection  of  overhead  railroad  bridge  across  street  in- 
tersection, on  ground  that  right  of  way  will  extend  few  feet  on  his  land,  if  re- 
lease of  all  claim  to  land  given  by  company. 

Cited  in  Hare  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  10  Pa.  Super.  Ct.  650,  hold- 
ing railway  company  liable  for  depreciation  in  value  of  abutters'  property  by 
construction  of  railway  in  street;  Stroudsburg  v.  Wilkes-Barre  &  E.  R.  Co.  2 
Pa.  Dist.  R.  508,  denying  right  of  railroad  to  occupy  street  to  exclusion  of  pub- 
lic, or  so  that  safety  of  travelers  will  be  endangered;  McGrane  v.  Philadelphia 
&  R.  R.  Co.  20  Pa.  Super.  Ct.  203,  denying  railroad's  liability  for  injury  caused 
by  preventing  access  to  owner's  premises  while  city  is  undertaking  to  lower 
tracks;  Sterner  v.  Northampton  Heights,  11  North.  Co.  Rep.  265,  to  the  point 
that  abutting  owner  may  recover  damages  for  injuries  arising  from  injury  to 
premises  by  additional  servitudes  in  filling  of  embankments;  Lentell  v.  Boston 
&  W.  Street  R.  Co.  202  Mass.  120,  88  N.  E.  765,  holding  the  abutting  owner 
might  recover  damages  from  a  railroad  company  erecting  a  trestle  in  front  of 
his  house  which  obstructed  the  light  and  air  and  interfered  with  the  use  and  en- 
joyment of  the  premises;  Rockafeller  v.  Northern  C.  R.  Co.  30  Pa.  Co.  Ct.  105, 
holding  viewers  would  not  be  appointed  at  the  instance  of  a  land  owner  to  assess 
damages  becatise  of  the  taking  of  part  of  public  road  for  a  railroad,  it  appearing 
that  the  railroad  substituted  another  road  which  had  been  accepted;  Rough  v. 
Pennsylvania  R.  Co.  222  Pa.  179,  70  Atl.  1004,  on  right  of  abutting  property 
owner  to  recover  damages  from  railroad  constructing  road  without  complying 
with  statutory  requirements. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter 
entitled  to  damages  on  building  of  viaduct  over  railroad  tracks  in  street,  prac- 
tically closing  it;  Spencer  v.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  668,  which 
denies  right  to  construct  viaduct  in  street  without  compensating  abutters;  Lock- 
wood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies  city's  power  to  authorize 
steam  railroad  in  narrow  highway  devoted  to  wholesale  business;  Austin  v.  Au- 
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gusta  Terminal  R.  Co.  47  L.  R.  A.  755,  which  denies  recovery  for  depreciation 
in  value  of  property  by  noise,  smoke,  and  cinders  of  railroad. 

Cited  in  note   (36  L.R.A.  (X.S.)    701,  761,  763,  769,  778)   on  abutter's  right  to 
compensation  for  railroads  in  streets. 
Damag-es   for  discomfort. 

Cited  in  Shinzel  v.  Bell  Teleph.  Co.  31  Pa.  Super.  Ct.  234,  holding  the  un- 
sightliness  of  telephone  poles  and  the  noises  incident  thereto  are  not  elements  of 
damage  in  an  action  by  an  adjoining  land  owner.  '~'v  ' 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.R.A.  228,  which 
holds  that  offensive  occupation  cannot  be  carried  on  to  great  annoyance  of  one 
dwelling  near;  Redd  v.  Edna  Cotton  Mills,  67  L.R.A.  983,  which  holds  that  blow- 
ing of  factory  whistle  will  not  be  enjoined  until  fact  of  nuisance  has  been  es- 
tablished; Wade  v.  Miller,  69  L.R.A.  820,  which  holds  characteristic  noises  and 
odors  from  chicken  house  and  yard  maintained  in  cleanly  manner  not  a  nuisance. 
Stationing  of  watchman  at  crossing. 

Cited  in  Com.  ex  rel.  Mt.  Holly  Springs  v.  Philadelphia,  H.  &  P.  R.   Co.  23 
Pa.    Super.    Ct.   209,   holding   ordinance   requiring   railroad   company   to   station 
watchman    at    crossing   in    practically   open    country    unreasonable. 
"What   constitutes   destruction   of  property. 

Cited  in  McCabe's  License,  11  Pa.  Super.  Ct.  565,  holding  fact  that  cellar  is 
full  of  water  large  portion  of  year  may  be  partial  destruction  of  building,  au- 
thorizing transfer  of  liquor  license. 

Cited  in  footnote  to  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which  holds 
that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  manner  of  operat- 
ing furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential  property  in 
such  qMantity  as  to  destroy  homes  or  other  property  there  situated. 
Opinion  evidence  as  to  value. 

Approved  in  Hewitt  v.  Pittsburg,  S.  &  N.  R.  Co".  19  Pa.  Super.  Ct.  310,  sustain- 
ing competency  of  nonexpert  witnesses,  well  acquainted  with  certain  land  and 
the  selling  of  land  in  neighborhood,  to  express  opinion  as  to  its  value;  Gal- 
braith  v.  Philadelphia  Co.  2  Pa.  Super.  Ct.  368,  holding  all  persons  familiar 
with  property,  who  have  formed  opinion  as  to  its  value,  competent  to  testify 
thereto;  Cohen  v.  Wilkes-Barre  Steam  Heating  Co.  14  Luzerne  Leg.  Reg.  Rep.  67, 
on  what  necessary  to  qualify  a  witness  to  testify  as  to  land  values. 
Measure  of  damages. 

Distinguished  in  Hankey  v.  Philadelphia  Co.  5  Pa.  Super.  Ct.   152,  41   W.  N. 
C.  28,  holding  measure  of  damages  for  construction  of  gas  and  telephone   line 
in  rural   highway,   difference  in  market   value  before  and  after. 
Liability    of    railroads    to    adjoining    owners    for    the    maintenance    of    a 
nuisance. 

Cited  in  Thomason  v.  Seaboard  Air  Line  R.  Co.  142  X.  C.  328,  55  S.  E.  205, 
holding  a  railroad  company  was  not  liable  in  damages  to  the  owner  of  property 
adjoining  the  defendant's  right  of  way  by  the  annoyance  and  injury  to  his  prop- 
erty caused  by  the  maintenance  of  a  round  house  on  the  premises  in  a  reasonable 
manner;  Willock  v.  Beaver  Valley  R.  Co.  222  Pa.  598,  72  Atl.  237,  35  Pa.  Co.  Ct. 
622,  holding  an  abutting  property  owner  could  not  recover  damages  from  a  rail- 
road laying  its  tracks  in  the  streets  with  the  consent  of  the  municipality  because 
of  its  interference  with  the  enjoyment  of  the  property  where  he  has  no  fee  in 
the  street;  Gillespie  v.  Buffalo,  R.  &  P.  R.  Co.  226  Pa.  32,  74  Atl.  738,  33  Pa.  Co. 
Ct.  513,  38  Pittsb.  L.  J.  X.  S.  41,  holding  a  railroad  company  holding  its  right  of 
way  under  a  grant  to  have  and  to  hold  as  long  as  required  for  the  use  of  the  road, 
is  not  liable  in  damages  to  an  abutting  owner  on  the  elevation  of  the  tracks. 
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•Competency  of  witness  in  condemnation  proceeding's. 

Cited  in  Hope  v.  Philadelphia  &  W.  R.  Co.  211  Pa.  403,  60  Atl.  996,  holding  in 
condemnation  proceedings  a  witness  who  testifies  he  knows  the  land  in  question 
and  has  a  knowledge  of  the  value  of  the  land  in  the  vicinity  is  competent  to 
testify  on  the  question  of  value. 
Recovery  of  consequential  damages. 

Cited  in  Coatsworth  v.  Lehigh  Valley  R.  Co.  73  Misc.  648,  131  N.  Y.  Supp.  300, 
holding  that  owner  of  fee  of  street  is  not  entitled  to  consequential  damages  to 
remainder  of  property  where  no  part  of  owner's  lot  or  street  in  front  of  it  is 
taken;  Re  Ogontz  Ave.  225  Pa.  129,  73  Atl.  1096,  holding  the  owner  of  a  lot 
which  does  not  abut  on  a  street  cannot  recover  for  the  opening  thereof  on  the 
ground  that  the  grading  thereof  may  result  in  injuries  to  his  lot. 
VV  lint  constitutes  damage  within  provision  for  compensation. 

Cited  in  notes  (17  L.R.A.  (N.S.)  1055)  on  smoke,  noise,  etc.,  incident  to  ordi- 
nary operation  of  railroad  as  a  "damaging"  of  property  within  constitutional 
provision  for  compensation;  (109  Am.  St.  Rep.  915)  on  what  constitutes  "dam- 
age" to  property  within  provision  that  property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation. 

17  L.  R.  A.  764,  Re  BUTLER,  84  Me.  25,  24  Atl.  456. 
Mode  of  prosecuting-  for  crime. 

Cited  in  State  v.  Cram,  84  Me.  274,  24  Atl.  853,  sustaining  jurisdiction  of 
municipal  court  over  complaint  for  assault  and  battery,  as  infamous  crime  not 
necessarily  charged,  degree  depending  on  proof  instead  of  allegation. 

Cited  in  footnote  to  State  v.  Tucker,  51  L.  R.  A.  246,  which  sustains  statute 
authorizing  prosecutions  by  information,  except  when  convening  of  grand  jury 
deemed  advisable  by  court. 

Cited   in  note    (46   L.   R.   A.   423)    on   sufficiency  of  indictment   or   complaint 
against   carrier   for   transporting  intoxicating  liquors. 
Infamous  crimes. 

Cited  in  Garitee  v.  Bond,  102  Md.  383,  111  Am.  St.  Rep.  385,  62  Atl.  631,  5 
Ann.  Cas.  915,  holding  one  convicted  of  making  an  overcharge  for  the  prosecu- 
tion of  a  pension  claim  in  violation  of  a  Federal  statute  and  subject  to  imprison- 
ment in  the  discretion  of  trial  court  has  not  been  convicted  of  an  "infamous 
crime." 

17  L.  R.  A.  767,  GOLD  v.  CLYNE,  134  N.  Y.  262,  47  N.  Y.  S.  R.  770,  35  N.  Y. 

S.  R.   582,   31   N.   E.   980. 
Liability  of  corporate  directors. 

Cited  in  Hill  v.  Weidinger,  110  App.  Div.  687,  97  N.  Y.  Supp.  473,  on  the 
liability  of  a  director  of  a  corporation  for  a  breach  of  contract  on  the  part  of 
the  corporation;  Thistle  v.  Jones.  123  App.  Div.  42,  107  N.  Y.  Supp.  840,  holding 
the  directors  of  a  corporation  liable  for  rent  accruing  under  a  lease  making  the 
payment  of  rent  monthly. 

Cited  in  footnotes  to  Tradesman  Pub.  Co.  v.  Knoxville  Car- Wheel  Co.  31  L. 
R.  A.  593,  which  requires  consent  by  directors  to  creation  of  indebtedness  in 
excess  of  corporate  assets,  to  have  been  given  as  directors  to  make  them  indi- 
vidually liable;  Wing  v.  Slater,  33  L.  R.  A.  566,  which  holds  no  debt  contracted 
by  corporation  by  mere  making  of  contract  for  goods. 

"Disapproved  in  Risdon  Iron  &  Locomotive  Works  v.  Von  Storch,  166  Fed.  941, 
holding  where  the  statutes  provide  that  the  directors  of  a  corporation  shall  be 
liable  for  the  indebtedness  of  the  corporation  on  their  failure,  to  file  an  annual 
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report,  a  new  board  of  directors  were  not  liable  by  reason  of  a  failure  to  file  such 
report  where  the  indebtedness  existed  but  the  property  was  not  delivered  until 
after  the  election  of  the  new  board. 
For   failure   to   file   report. 

Approved  in  Union  Nat.  Bank  v.  Scott,  53  App.  Div.  70,  66  N.  Y.  Supp.  145, 
requiring  indebtedness  against  corporation,  and  directorship  of  one  sought  to  be 
held  liable,  to  exist  at  time  of  failure  to  file  report;  Pittsburgh  Reduction  Co.  v. 
DeLeon,  29  Misc.  132,  60  N.  Y.  Suppv  262,  denying  necessity  of  directors  filing 
report  after  general  assignment  by  corporation  in  May,  to  relieve  them  from  lia- 
bility for  failure  to  previously  file  annual  report;  Witherow  v.  Slayback,  11 
Misc.  528,  32  N.  Y.  Supp.  746,  denying  liability  of  officers  for  failure  to  file  re- 
port in  statutory  time,  if  filed  before  any  claim  accrues  against  corporation; 
Lee  v.  Jacob,  38  App.  Div.  534,  56  N.  Y.  Supp.  645,  holding  unmatured  bond  se- 
cured by  real  estate  mortgage,  existing  debt  for  which  directors  are  liable  for 
failure  to  file  report;  International  Bank  v.  Faber,  30  C.  C.  A.  182,  57  U.  S. 
App.  153,  86  Fed.  446,  holding  verification  of  annual  report  by  proper  officers, 
certified  to  by  magistrate,  sufficient,  though  oath  itself  not  signed  by  officers. 

Cited  in  Morgan  v.  Hedstrom,  25  App.  Div.  550,  49  N.  Y.  Supp.  1049,  holding 
action  by  bondholder  against  directors  for  failure  to  file  annual  report,  brought 
within  three  years  from  maturity  of  bonds,  not  barred  though  no  report  filed 
for  many  years;  Thatcher  v.  Salomon,  16  Colo.  App.  157,  64  Pac.  368,  holding 
filing  of  certificates  of  paid-up  capital  with  county  clerk  alone,  no  defense  to  ac- 
tion against  directors  for  failure  to  file  report. 

Cited  in  footnote  to  State  Sav.  Bank  v.  Johnson,  33  L.  R.  A.  552,  which 
holds  action  to  enforce  liability  of  corporate  trustees  for  failure  to  make  reports, 
one  for  penalty  within  rule  as  to  limitations. 

Distinguished  in  Horrocks  Desk  Co.  v.  Fangel,  71  App.  Div.  314,  75  N.  Y.  Supp. 
967,  holding  directors  not  relieved  from  liability   for   failure  to   file  report  be- 
cause of  previous  general  assignment  for  creditors  by  corporation. 
Contingent   liabilities. 

Cited  in  Sanford  v.  Rhoads,  113  App.  Div.  784,  99  N.  Y.  Supp.  407,  holding  the 
liability  of  a  corporation  as  the  assignee  of  a  lease  making  the  payment  of  rents 
payable  in  advance  is  a  contingent  liability. 

Cited  in  footnote  to  Wight  v.  Gottschalk,  43  L.  R.  A.  189,  which  holds 
claim  on  covenant  of  warranty  not  provable  in  bankruptcy  as  "contingent  liabil- 
ity." 

17  L.  R.  A.  771,  NEHR  v.  STATE,  35  Neb.  638,  53  N.  W.  589. 

Action   for   malicious   prosecution   by   accused   against   prosecutor   in   Nehr   v. 
Dobbs,  47  Neb.  863,  66  N.  W.  864. 
Liability  for  injury  to  dogs. 

Approved  in  Walker  v.  Towle,  156  Ind.  642,  53  L.  R.  A.  751,  59  N.  E.  20,  sus- 
taining ordinance  for  killing  of  unmuzzled  dog  running  at  large;  Hagerstown 
v.  Witmer,  86  Md.  302,  39  L.  R.  A.  664,  37  Atl.  965,  sustaining  ordinance 
for  seizure  and  killing  of  dog  running  at  large,  unless  ransomed  within  twenty- 
four  hours. 

Cited  in  Nehr  v.  Dobbs,  47  Neb.  866,  66  N.  W.  864,  holding  killing  of  dog  run- 
ning at  large  without  collar  not  unlawful;  Salley  v.  Manchester  &  A.  R.  Co.  54 
S.  C.  485,  71  Am.  St.  Rep.  810,  32  S.  E.  526,  holding  that  civil  action  may  be 
maintained  for  injury  to,  or  loss  of,  dog;  McChesney  v.  Wilson,  132  Mich.  256, 
93  N.  W.  627,  1  Ann.  Cas.  191,  on  dogs  as  having  a  money  value. 

Cited  in  footnotes  to  Bowers  v.  Horan,  17  L.  R.  A.  773,  which  holds  barking 
and  chasing  of  cats  and  tracking  newly  painted  porch  not  justification  for  kill- 
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ing  of  dog;  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right  to  kill  tres- 
passing dog  whose  owner  notified  to  keep  him  from  premises. 

Cited  in  notes   (40  L.R.A.  510)   on  property  rights  in  dogs;    (67  Am.  St.  Rep. 
292,  293,  294,  298,  299)    on  property  in  dogs  and  remedies  for  its  enforcement; 
(90  Am.  St.  Rep.  215)  on  summary  proceedings  to  impound  and  sell  animals;    (9 
Eng.  Rul.  Cas.  687)  on  property  rights,  in,  and  liability  for,  injuries  by  dogs. 
Property  subject  of  malicious  mischief. 

Cited  in  note  (128  Am.  St.  Rep.  166)  on  property  subject  of  malicious  mischief. 

17  L.  R.  A.  773,  BOWERS  v.  HORAX,  93  Mich.  420,  32  Am.  St.  Rep.  513,  53 

N.  W.  535. 
Right  to  kill   .!••-. 

Cited  in  footnotes  to  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right 
to  kill  trespassing  dog  whose  owner  notified  to  keep  him  from  premises;  Nehr 
v.  State,  17  L.  R.  A.  771,  which  authorizes  killing  of  dog  without  collar. 

Cited  in  notes  (40  L.R.A.  511)  on  property  rights  in  dogs;  (7  L.R.A.  (X.S.) 
350)  on  barking  dogs  as  nuisance;  (67  Am.  St.  Rep.  292,  293,  294)  on  property 
in  dogs  and  remedies  for  its  enforcement;  (9  Eng.  Rul.  Cas.  688)  on  property 
rights  in,  and  liability  for,  injuries  by  dogs. 

Distinguished  in  Throne  v.  Mead,  122  Mich.  274,  80  Am.  St.  Rep.  568,  80  N. 
W.  1080,  holding  owner  of  sheep  justified  in  directing  shooting  of  dog  which  has 
previously  worried  his  sheep,  on  being  told  that  he  is  in  his  inclosure;  Miller  v. 
State.  5  Ga.  App.  464,  63  S.  E.  571,  holding  the  owner  of  sheep  which  have  been 
attacked  by  a  dog  and  several  of  their  number  killed  may  cause  such  animal  to 
be  killed  without  incurring  any  liability;  McChesney  v.  Wilson,  132  Mich.  254, 
93  X.  W.  627,  1  Ann.  Cas.  191,  holding  no  recovery  could  be  had  for  the  killing 
of  a  dog  which  had  killed  some  of  defendant's  chickens  and  was  continually  a 
nuisance  on  the  premises,  the  plaintiff  having  been  notified  that  the  dog  would 
be  killed  if  not  kept  at  home. 
Opinion  evidence  as  to  value. 

Approved  in  Erickson  v.  Drazkowski,  94  Mich.  553,  54  N.  W.  283,  holding 
householders  competent  to  testify  as  to  value  of  articles  of  household  furniture 
owned  by  them;  Hodges  v.  Causey,  77  Miss.  358,  48  L.  R.  A.  96,  78  Am.  St.  Rep. 
525,  26  So.  945,  sustaining  right  to  show  value  of  dog  without  market  value, 
by  proving  pedigree,  characteristics,  and  qualities,  and  having  witnesses  give 
opinions  as  to  value. 

Cited  in  Southern  R.  Co.  v.  Graddy,  139  Ky.  471,  109  S.  W.  881,  holding  that 
experts  may  testify  as  to  value  of  livestock  and  damage  occasioned  to  them  by 
injury  and  delay. 

17  L.  R.  A.  774,  KUEHNER  v.  FREEPORT,  143  111.  92,  32  N.  E.  372. 
Rule  for  making-  local  improvement  assessment. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  654,  39  N.  E.  1077,  holding  that 
statutory  proceedings  for  special  assessments  shall  be  followed  in  special  taxa- 
tion only  so  far  as  applicable;  Morgan  Park  v.  Wiswall,  155  111.  267,  40  N.  E. 
611,  holding  municipality  empowered  to  prescribe  by  ordinance,  mode  of  making 
local  improvement;  Newman  v.  Chicago,  153  111.  476,  38  N.  E.  1053,  holding  or- 
dinance providing  that  cost  of  local  improvement  shall  be  defrayed  by  special 
assessment  on  property  benefited  to  extent  of  benefit  not  invalid  for  failing  to 
provide  in  terms  for  raising  balance  by  taxation;  West  Chicago  Park  v.  Farber, 
171  111.  153,  49  N.  E.  427,  holding  assessment  ordinance  void  only  so  far  as  it 
attempted  to  divide  assessment  into  instalments;  Freeport  Street  R.  Co.  v.  Free- 
port,  151  111.  458,  38  N.  E.  137,  holding  that  invalidity  of  one  section  of 
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street  improvement  ordinance  does  not  invalidate  remainder  as  basis  for  re- 
assessment; Chicago  v.  Blair,  149  111.  315,  24  L.  R.  A.  415,  36  X.  E.  829,  holding 
basis  of  special  assessment  or 'special  taxation  enhancement  of  value  to  extent  ot 
burden  imposed;  Chicago  v.  Brede,  218  111.  533,  75  X.  E.  1044,  on  the  interpre- 
tation of  statutes  providing  for  the  making  of  local  improvements  by  certain 
designated  methods. 

Cited  in  footnote  to  Bloomington  v.  Latham,  18  L.  R.  A.  487,  which  holds 
assessment  by  special  taxation  in  condemnation  proceedings  unauthorized. 

Distinguished  in  Ronan  v.  People,  193  111.  632,  61  X.  E.  1042,  upholding  right 
of  city  council  to  take  out  of  provisions  of  ordinance  for  building  sidewalk  by 
special   taxation   of   abutting  lots,   sidewalk   in   one  block,   where   abutters   peti- 
tion to  have  it  built 'by  special   assessment. 
Uniformity. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moline,  158  111.  73,  41  X.  E.  877,  hold- 
ing special  street  improvement  tax  of  specified  percentage  on  railroad  right  of 
way  in  street  not  void  for  lack  of  uniformity  because  abutting  property  as- 
sessed according  to  frontage;  Palmer  v.  Danville,  154  111.  166,  38  X.  E.  1067, 
denying  right  to  levy  higher  tax  for  making  connections  with  sewer  not  in- 
center  of  street,  on  more  remote  lots;  Loeffler  v.  Chicago,  246  111.  55,  92  X.  E. 
586,  20  Ann.  Cas.  335,  to  the  point  that  under  former  constitutions  all  taxes, 
including  special  assessments  were  required  to  be  uniform  in  respect  to  persons 
and  property. 

Construction   of   Tvord    "or." 

Cited  in  Rice  v.  John  A.  Tolman  Co.  60  111.  App.  519,  suggesting  that  guar- 
anty of  indebtedness  as  per  present  "or"  any  future  agreement  is  guaranty  of 
only  one  agreement;   J.  I.  Case  Threshing  Mach.  Co.  v.  Watson,  122  Tenn.  157, 
122  S.  W.  974,  holding  that  word  "or"  in  statute  indicates  an  alternative. 
Property  subject   to   assessments. 

Cited  in  Davis  v.  Litchfield,  145  111.  327,  21  L.  R.  A.  568,  33  X.  E.  888,  hold- 
ing assessment  of  land  with  cost  of  improvement  in  front  of  same  not  Authorized 
by  power  to  levy  special  tax  on  contiguous  property. 
—  Street  railways. 

Approved  in  Shreveport  v.  Prescott,  51  La.  Ann.  1926,  46  L.  R.  A.  213,  26 
So.  664,  holding  street  railway  company's  right  of  occupancy  in  streets,  property 
subject  to  paving  assessment;  Cicero  &  P.  Street  R.  Co.  v.  Chicago,  176  111. 
505,  52  X.  E.  866,  sustaining  right  to  assess  street  railway  right  of  way  and 
right  of  user  and  occupancy  for  street  improvement. 

Cited  in  West  Chicago  Street  R.  Co.  v.  Chicago,  178  111.  345,  53  X.  E.  112,  deny- 
ing right  to  impose  additional  burdens  for  street  improvement  on  street  rail- 
way whose  liability  is  fixed  by  ordinance  extending  time  for  maintaining 
railway;  Lightner  v.  Peoria,  150  111.  83,  37  X.  E.  69,  holding  street  improvement 
ordinance  not  invalidated  by  excluding  street  railway  right  of  way,  which  com- 
pany itself  is  required  to  pave;  Chicago  v.  Cummings,  144  111.  450,  33  X.  E.  34, 
requiring  cost  of  paving  part  of  street  occupied  by  street  railway,  which  was 
bound  to  keep  such  portion  paved,  to  be  excluded  in  estimating  cost  of  paving 
street;  Billings  v.  Chicago.  167  111.  341,  47  X.  E.  731,  denying  necessity 
of  assessing  street  railway  company  for  street  improvement,  where  portion  of 
street  occupied  by  it  and  which  it  is  required  to  pave,  is  excepted  from  operation 
of  ordinance;  Spring  Creek  Drainage  Dist.  v.  Elgin,  J.  &  E.  R.  Co.  249  111.  287, 
94  X.  E.  529,  to  the  point  that  street  railroad  is  "contiguous  property"  within 
meaning  of  constitution  and  statutes,  and  liable  to  special  assessments  for  im- 
provements ;  Lincoln  v.  Harts,  250  111.  279,  95  X.  E.  200,  to  the  point  that  where 
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street  railway  is  under  contract  to  pave  right  of  way  no  provision  in  ordinance 
for  such  improvements  should  be  made:  Madison  v.  Alton  Granite  &  St.  L. 
Traction  Co.  235  111.  351.  85  X.  E.  596,  holding  a  railroad  may  be  assessed  for 
the  cost  of  pav-ing  that  part  of  the  street  occupied  by  their  tracks  where  the 
ordinance  granting  them  the  right  to  lay  such  tracks  provided  that  they  should 
bear  such  expense. 

Cited  in  footnote  to  Siorrie  v.  Houston  City  Street  R.  Co.  44  L.  R.  A.  716, 
which  holds  street  railway  company  required  to  pave  between  rails  and  6 
inches  each  side. 

Cited  in  notes    (46  L.R.A.   393)    on  liability  of  street  railway  for  paving  as- 
sessments;   (15  L.R.A.  (N.S.)    488)    on  liability  of  railway  occupying  street,  to 
assessment  for  improvements. 
Railroud   rights   of  way. 

Approved  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  652,  39  N.  E.  1077,  uphold- 
ing right  to  tax  contiguous  railway  for  street  improvement;  Illinois  C.  R.  Co. 
v.  Kankakee,  164  111.  610,  45  N.  E.  971,  holding  railroad  right  of  way  adjoin- 
ing street  assessable  for  street  improvement;  Chicago  &  N.  W.  R.  Co.  v.  Elm- 
hurst,  165  111.  152,  46  N.  E.  437,  holding  contiguous  railroad  right  of  way 
subject  to  street  paving  assessment,  if  specially  benefited;  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Moline,  158  111.  71,  41  N.  E.  877,  holding  railroad  right  of  way  in 
street  subject  to  special  tax  for  street  improvement  as  "contiguous"  property; 
Illinois  C.  R.  Co.  v.  People,  170  111.  229,  48  N.  E.  215,  holding  that  portions  of 
railroad  right  of  way  between  cross  streets  may  be  specially  taxed  for  side- 
walks over  right  of  way. 

Distinguished  in  Indianapolis  &  V.  R.  Co.  v.  Capitol  Paving  &  Constr.  Co.  24 
Ind.  App.  119,  54  N.  E.  1076,  denying  power  to  assess  for  street  improvement, 
railroad  right  of  way  lying  wholly  in  street. 

17  L.  R.  A.  779,  KELLEY  v.  COSGROVE,  83  Iowa,  229,  48  N.  W.  979. 
Sunday  law. 

Cited  in  Rickards  v.  Rickards,  98  Md.  136,  63  L.  R,  A.  725,  56  AtL  397,  holding 
general  authority  of  agent  to  sell  horse  not  destroyed  by  attempt  to  exercise  it  on 
Sunday,  so  as  to  entitle  principal  to  repudiate  sale. 

Cited  in  footnotes  to  Van  Winkle  v.  Satterfield,  23  L.R.A.  853,  which  denies 
right  to  discharge  clerk  employed  for  definite  time,  for  refusal  to  tend  store  on 
Sunday;  Rickards  v.  Rickards,  63  L.R.A.  724,  which  denies  principal's  right  to 
repudiate  agent's  sale  of  horse  because  it  was  made  on  Sunday. 

Cited  in  notes   (22  L.  R.  A.  723)   on  constitutionality  of  Sunday  laws;    (17  L. 
R.  A.  831)  on  prohibition  of  Sunday  sports  or  games. 
Conelusiveness  of  decision   on  motion   to  change  venne. 

Approved  in  Brown  v.  Iowa  L.  of  H.  107  Iowa,  444,  78  N.  W.  73,  holding  that 
issue  that  suit  had  been  brought  in  wrong  county  cannot  again  be  raised  after 
being  litigated  on  motion  for  change  of  venue;  Foss  v.  Cobler,  105  Iowa,  733,  75 
N.  W.  516,  holding  overruling  of  motion  to  change  venue  of  action  to  county  of 
defendant's  residence  not  waived  by  answering. 

17  L.  R.  A.  782,  CALDWELL  v.  ALSOP,  48  Kan.  571,  29  Pac.  1150. 
Rights    in    crops. 

Approved  in  First  Nat.  Bank  v.  Beegle,  52  Kan.  711,  39  Am.  St.  Rep.  365,  35 
Pac.  814,  upholding  title  of  purchaser  of  mature  crop  of  standing  corn  as  against 
purchaser  of  land  on  foreclosure  four  days  later;  First  Nat.  Bank  v.  Beegle,  52 
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Kan.  711,  39  Am.  St.  Rep.  365,  35  Pac.  814,  holding  sale  of  standing  corn  by  owner 
of  land  constructive  severance  of  same  from  land. 

Cited  in  footnotes  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor  en- 
titled to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  contract 
of  purchase;  Whithed  v.  St.  Anthony  &  D.  Elevator  Co.  50  L.  R.  A.  254,  which 
holds  purchaser  on  foreclosure  of  leased  land  entitled  to  wheat  stored  by  tenant 
for  payment  as  rent. 

Cited  in  note  (23  L.  R.  A.  466)  on  sale  or  mortgage  of  future  crops. 

Distinguished  in  Policy  v.  Johnson,  52  Kan.  483,  23  L.  R.  A.  263,  35  Pac.  8,  hold- 
ing growing  and  immature  crops,  personal  property  subject  to  attachment  for 
owner's  debts;  Lombardi  v.  Shero,  14  Tex.  Civ.  App.  597,  37  S.  W.  613  (reversed 
on  rehearing),  holding  immature  crops  part  of  freehold,  which  pass  to  purchaser 
on  foreclosure,  notwithstanding  previous  sale  of  crops  by  mortgagor. 

17  L.  R.  A.  785,  STATE,  MANGLES,  PROSECUTOR,  v.  HUDSON  COUNTY,  55 

N.  J.  L.  88,  25  Atl.  322. 
Damages  in   eminent   domain :    setting  off   benefits. 

Approved  in  State,  Randolph,  Prosecutor,  v.  Union  County,  63  N.  J.  L.  163,  41 
Atl.  960,  and  Bauman  v.  Ross,  167  U.  S.  579,  42  L.  ed.  285,  17  Sup.  Ct.  Rep.  966, 
upholding  act  authorizing  set-off  of  special  and  direct  benefits  to  remainder  of  par- 
cel of  land,  part  of  which  is  taken  for  highway;  State,  Wirth,  Prosecutor,  v.  Jer- 
sey City,  56  N.  J.  L.  217,  27  Atl.  1065,  upholding  statute  requiring  owner  to  move 
back  building  which  proposed  street  would  bisect. 

Cited  in  Swenson  v.  Hallock,  95  Minn.  164,  103  N.  W.  895,  holding  evidence 
of  a  custom  in  a  town  to  improve  roads  as  rapidly  as  possible  and  judicial  notice 
of  a  general  custom  to  construct  roads  so  as  to  afford  some  drainage  was  not 
sufficient  to  establish  such  a  benefit  as  to  prevent  a  land  owner  from  recovering 
damages  where  road  was  laid  out  over  land. 

Cited  in  footnotes  to  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to 
deduct  benefits  from  damages  in  exercise  of  eminent  domain  by  individual; 
Scroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes  consideration  of  benefit 
from  improvement  in  assessing  damages  from  cutting  down  street. 

Cited  in  note  (9  L.R.A.  (N.S.)  805)  on  right  to  set  off  benefits  against  damages 
on  condemnation. 
Power  of  legislature. 

Cited  in  note  (17  L.  R.  A.  840)  on  implied  restrictions  on  power  of  legislature. 

17  L.  R.  A.  788,  GODDARD  v.  WINCHELL,  86  Iowa,  71,  41  Am.  St.  Rep.  481,  52 

N.  W.  1124. 
Ownership   of  meteorites  and  aerolites. 

Cited  in  Oregon  Iron  Co.  v.  Hughes,  47  Or.  317,  81  Pac.  572,  8  Ann.  Cas.  556, 
holding  the  ownership  of  a  meteorite,  though  not  buried  in  the  earth  rests  in 
the  owner  of  the  land  where  found. 
Title  of  Under  of  property. 

Cited  in  note  (129  Am.  St.  Rep.  405)  on  title  to  lost  property  as  between  its 
finder  and  owner  of  premises  where  found. 

17  L.  R.  A.  792,  WRIGHT  v.  SHERMAN,  3  S.  D.  290,  52  N.  W.  1093. 
Objections   first  raised  on   appeal. 

Approved  in  Loomis  v.  Lecocq,  12  S.  D.  325,  81  N.  W.  633,  denying  right  to  first 
object  on  appeal  that  complaint  in  foreclosure  failed  to  allege  that  defendants 
owned  the  land  when  they  executed  mortgage. 
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Cited  in  Woodford  v.  Kellcy,  18  S.  D.  620,  101  X.  W.  1009,  holding  reversible 
error  cannot  be  predicated  on  the  alleged   insufficiency  of  the  complaint  where 
the  objection  was  raised  far  the  first  time  after  the  trial  began,  the  case  having 
been  heard  without  apparent  prejudice  to  the  defendant's  rights. 
Priority   of   liens. 

Approved  in  First  Nat.  Bank  v.  Scott,  7  N.  D.  314,  75  N.  W.  254,  holding  lien 
of  agister  inferior  to  that  of  prior  mortgage;  Owen  v.  Burlington,  C.  R.  &  N.  R. 
Co.  11  S.  D.  153,  74  Am.  St.  Rep.  780,  70  X.  W.  302,  holding  carrier's  lien  on  prop- 
erty received  from  mortgagor  inferior  to  that  of  mortgage  of  which  carrier  had 
notice;  Stone  v.  Kelley,  59  Mo.  App.  221,  holding  livery-stable  keeper's  lien  not 
superior  to  prior  chattel  mortgage. 

Cited,  in  Corinth  Engine  &  Boiler  Works  v.  Mississippi  C.  R.  Co.  95  Miss.  828, 
49  So.  261,  holding  that  owner  of  personal  property  who  had  conditionally  sold 
same  is  not  compelled  to  pay  freight  thereon  as  condition  to  its  recovery  from 
carrier,  although  it  was  shipped- by  third  person  who  purchased  it  from  con- 
ditional buyer;  Beh  v.  Moore,  124  Iowa,  565,  100  N.  W.  502,  holding  the  lien  of 
a  chattel  mortgagee  of  live  stock  is  not  subordinate  to  the  lien  of  the  feeder  of 
the  cattle  by  reason  of  acknowledgment  by  the  mortgagee  that  pasturage  was 
furnished  where  no  proof  that  it  was  authorized  by  him. 

Cited  in  footnotes  to  Drummond  Carriage  Co.  v.  Mills,  40  L.  R.  A.  761,  which 
holds  lien  for  repairs  on  buggy  superior  to  pre-existing  chattel  mortgage;  Sullivan 
v.  Clifton,  20  L.  R.  A.  719,  and  Chapman  v.  First  Xat.  Bank,  22  L.  R.  A.  78,  which 
hold  livery-stable  keeper's  lien  inferior  to  prior  recorded  mortgage. 

Cited  in  note  (12  L.R.A.  (X.S.)  311)  on  priority  as  between  chattel  mortgage 
and  lien  for  food  or  care  furnished  animals. 

Distinguished  in  Garr  v.  Clements,  4  N".  D.  564,  62  N.  W.  640,  upholding  statute 
making  lien  for  labor  or  material  on  threshing  machine,  performed  or  furnished 
at  owner's  request,  superior  to  prior  mortgage;  Woodard  v.  Myers,  15  Ind.  App, 
44,  43  N.  E.  573,  holding  agister's  lien  created  after  maturity  of  mortgage  debt 
superior  to  lien  of  mortgage  on  colt  knowingly  left  by  mortgagee  in  agister's  pos- 
session. ..  .  . 

17  L.  R.  A.  795,  WASSON  v.  WAYNE  COUNTY,  49  Ohio  St.  622,  32  N.  E.  472. 

Followed  without  discussion  in  State  v.  Commissioners,  54  Ohio  St.  615,  47  N. 
E.  1117. 
Constitutional  requirement   of   uniformity   of    taxation. 

Cited  in  State  v.  Davies,  6  Ohio  C.  C.  N.  S.  625,  27  Ohio  C.  C.  604,  holding 
act  for  payment  of  jurors  in  criminal  cases  out  of  county  treasury,  valid;  Bryan 
v.  Greene  County,  32  Ohio  L.  J.  140,  1  Ohio  S.  &  C.  P.  Dec.  662,  holding  county 
turnpike  act  authorizing  levy  of  seventy  per  cent  of  cost  on  property  of  county 
and  balance  on  property  within  bounds  of  road,  void. 
Appropriations  and  taxes;  for  what  purposes. 

Approved  in  Daniel  v.  Columbus,  8  Ohio  C.  C.  648,  and  Hubbard  v.  Fitzsimmons, 
57  Ohio  St.  447,  49  N>E.  477,  requiring  uniformity  in  levying  taxes  for  erecting 
armory;  State  ex  rel.  Frease  v.  Kreighbaum,  9  Ohio  C.  C.  624,  holding  void,  stat- 
ute requiring  counties  to  provide  armories  for  militia,  to  be  inspected  and  ap- 
proved by  officer  appointed  by  commander  in  chief;  Jackson  County  v.  State,  155 
Ind.  609,  58  N.  E.  1037,  holding  invalid,  tax  to  provide  funds  for  erecting  court- 
house and  jail  at  new  county  seat,  to  be  levied  in  township  containing  county 
seat;  State  ex  rel.  Taylor  v.  Guilbert,  70  Ohio  St.  254,  71  N.  E.  636,  sustaining 
act  imposing  tax  upon  right  to  succeed  to,  or  inherit,  property;  State  ex  rel. 
Milton  v.  Dickenson,  44  Fla.  632,  60  L.  R.  A.  543,  footnote  p.  539,  33  So.  514, 
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which  holds  void,  statute  requiring  each  county  in  which  state  troops  are,  to  pro- 
vide armory  for  same. 

Cited  in  footnotes  to  Re  Clark,  19  L.  R.  A.  138,  which  holds  suit  maintainable 
to  compel  investment  of  taxes  from  railroads  in  sinking  fund  to  pay  v  ilroad  aid 
bonds ;  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds  unconstitutional, 
act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no  obligation 
exists;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  construc- 
tion and  operation  of  sugar  mills  a  private  purpose  not  authorizing  taxation;  Con- 
lin  v.  San  Francisco  (city)  21  L.R.A.  474,  which  holds  void,  act  for  relief  of 
street  contractor;  Patty  v.  Colgan,  18  L.R.A.  744,  which  holds  appropriation  for 
sufferers  from  flood  illegal;  Institution  for  Education  of  Mute  &  Blind  v.  Hender- 
son, 18  L.R.A.  398,  which  holds  invalid,  act  for  paying  bounties  by  county  treas- 
urer; Ingram  v.  Colgan,  28  L.R.A.  187,  which  upholds  payment  of  bounty  for 
killing  coyotes. 

Distinguished  in  Cincinnati  v.  Cincinnati  Hospital,  66  Ohio  St.  444,  64  N.  E. 
420,  holding  issuance  of  bonds  to  raise  funds  for  repair  of  hospital  owned  by 
city,  to  be  paid  by  tax  on  all  taxable  property  in  city,  within  corporate  power; 
New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  45  C.  C.  A.  245,  106  Fed.  135,  uphold- 
ing act  giving  holder  of  county  bonds  issued  and  sold  to  pay  for  site  and  build- 
ing of  armory  for  state  national  guard,  right  of  action  against  county  which  was 
authorized  to  devote  building  to  county  purpose. 

Criticized  in  State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  335,  30  L.  R.  A.  223, 
.41  N.  E.  579,  sustaining  inheritance  tax  law,  although  proceeds  to  be  applied  to 
general  revenues. 
Validity  of  county  bonds. 

Cited  in  State  v.  Amlin,  1  Ohio  X.  P.  N.  S.  523,  14  Ohio  S.  &  C.  P.  Dec.  118, 
holding  that  county  bridge  bonds  are  not  rendered  invalid  by  being  advertised 
and  sold  in  denominations  exceeding,  but  issued  in  denominations  within  statu- 
tory amount. 

Distinguished  in  Ransom  v.  Rutherford  County,  123  Tenn.  28,  130  S.  W.  1057, 
Ann.  Cas.  1912  B,  1356,  holding  that  statute  authorizing  counties  to  issue  bonds 
to  aid  in  establishing  state  normal  schools  is  not  unconstitutional,  because  per- 
sons from  other  counties  may  attend. 
State  or  general  charges  on  county  or   subdivision. 

Distinguished  in  State  ex  rel.  Guilbert  v.  Shumate,  72  Ohio  St.  492,  74  N".  E. 
588,  holding  an  act  providing  for  a  bureau  for  the  inspection  of  public  offices 
and  the  establishment  of  public  accounting  is  not  unconstitutional  because  of  a 
provision  for  its  maintenance  by  the  counties  of  the  state  oat  of  the  general 
county  fund  in  proportion  to  population  and  that  each  taxing  body  be  chargeable 
with  the  expense  of  auditing  accounts  under  its  jurisdiction;  McMillan  v.  Payne 
County,  14  Okla.  668,  79  Pac.  898,  holding  an  act  authorizing  a  township  to  con- 
tribute to  the  erection  of  a  bridge  to  be  built  under  the  supervision  of  the  county 
commissioners  and  authorizing  a  tax  levy  for  such  purpose  is  not  void  as  author- 
izing an  unequal  burden  of  taxation  on  the  people  of  the  county. 

17  L.  R.  A.  800,  POULIN  v.  CANADIAN  P.  R.  CO.  3  C.  C.  A.  23,  6  U.  S.  App.  298, 

52  Fed.  197. 
Liability   for  ejecting  passenger  presenting  defective   ticket. 

Approved  in  McGhee  v.  Reynolds,  117  Ala.  419,  23  So.  68,  sustaining  right  of 
condvictor  to  eject  passenger  refusing  to  pay  fare  after  rejection  of  ticket  void 
on  its  face;  Western  Maryland  R.  Co.  v.  Stocksdale,  83  Md.  254,  34  Atl.  880,  deny- 
ing liability  for  expulsion  of  passenger  to  whom  wrong  ticket  mistakenly  given 
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by  ticket  agent;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  18  Ind.  App.  134,  47  N. 
E.  491,  denying  liability  for  ejecting  passenger  presenting  return  coupon  not 
signed  in  presence  of  ticket  agent,  although  passenger  had  gone  to  station  for  pur- 
pose after  office  closed  for  night;  Kiley  v.  Chicago  City  R.  Co.  189  111.  390,  52 
L.  R.  A.  628,  82  Am.  St.  Rep.  460,  59  N.  E.  794,  denying  liability  for  injuries  re- 
ceived in  resisting  forcible  ejection  from  street  car  on  refusing  to  pay  fare  after 
refusal  of  transfer  which,  through  mistake  of  conductor  giving  it,  not  valid. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913,  45 
S.  W.  351,  holding  carrier  liable  for  expulsion  of  passenger  refusing  to  pay  fare 
after  rejection  of  ticket  improperly  made  out  through  mistake  of  ticket  agent; 
Krueger  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  68  Minn.  450,  64  Am.  St.  Rep.  487,  71 
N.  W.  683,  holding  carrier  liable  for  forcible  ejection  of  passenger  presenting  ticket 
which,  through  mistake  of  ticket  agent,  does  not  entitled  him  to  ride,  .where  from 
surrounding  circumstances  and  appearance  of  ticket  probability  of  mistake  strong; 
Morse  v.  Southern  R.  Co.  102  Ga.  308,  29  S.  E.  865  (dissenting  opinion),  majority 
holding  carrier  liable  for  ejection  of  passenger  presenting  return  coupon  which 
ticket  agent  had  arbitrarily  refused  to  date  and  stamp,  after  proof  of  identity 
offered;  Pullman's  Palace-Car  Co.  v.  King,  39  C.  C.  A.  579,  99  Fed.  386  (dissent- 
ing opinion),  majority  holding  purchaser  of  sleeping-car  ticket  entitling  him  to 
ride  in  particular  car,  from  which  he  is  ejected  because  running  over  wrong  line, 
entitled  to  recover  for  inconvenience,  loss  of  time,  and  indignity  of  expulsion; 
Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  183,  100  Am.  St.  Rep.  261,  66  N.  E. 
950  (dissenting  opinion),  majority  holding  street  car  company  liable  for  expul- 
sion of  passenger  after  tendering  alleged  defective  transfer;  Burn  v.  Chicago,  B. 
&  Q.  R.  Co.  153  111.  App.  326;  Baltimore  &  0.  R.  Co.  v.  Thornton,  110  C.  C.  A. 
502,  188  Fed.  873, — to  the  point  that  passenger  getting  on  train  with  ticket  which 
he  knows  does  not  on  face  entitle  him  to  passage  is  guilty  of  negligence;  Norton 
v.  Consolidated  R.  Co.  79  Conn.  115,  118  Am.  St.  Rep.  132,  63  Atl.  1087,  6  Ann. 
Cas.  943;  Little  Rock  R.  &  Electric  Co.  v.  Goerner,  80  Ark.  164,  7  L.R.A.(N.S.) 
102,  95  S.  W.  1007,  10  Ann.  Cas.  273, — holding  where  a  passenger  presents  a 
transfer  on  a  street  car  which  is  defective  in  that  the  time  limit  for  its  use  has 
expired,  and  refuses  to  pay  fare,  the  conductor  may  eject  him  from  the  car 
using  no  more  force  than  is  necessary  to  accomplish  that  purpose;  Shortsleeves  v. 
Capital  Traction  Co.  28  App.  D.  C.  374,  8  L.R.A. (N.S.)  291,  holding  a  passenger 
on  a  street  car  has  no  right  of  action  for  ejectment  from  the  car  on  his  present- 
ment of  a  transfer  at  the  wrong  transfer  point  and  refusal  to  pay  the  fare  upon 
the  refusal  of  the  conductor  to  accept  the  transfer;  Shelton  v.  Erie  R.  Co.  73  N. 
J.  L.  561,  9  L.R.A.  (!N.S.)  728,  118  Am.  St.  Rep.  704,  66  Atl.  403,  9  Ann.  Cas.  883, 
holding  no  liability  on  the  part  of  a  railroad  company  for  the  ejectment  of  a  pas- 
senger presenting  a  ticket  after  the  expiration  of  the  time  limit,  who  refused  to 
pay  the  regular  fare;  Chase  v.  Atchison,  T.  &  S.  F.  R.  Co.  70  Kan.  553,  79  Pac. 
153,  on  the  ejection  of  a  passenger  presenting  a  defective  ticket  as  entailing  no 
liability  on  the  carrier  as  for  a  tortious  act. 

Cited  in  footnotes  to  Mahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A.  335,  which 
authorizes  ejection  of  one  refusing  to  pay  fare  without  having  obtained  transfer 
from  conductor  of  car  in  which  he  previously  rode ;  Atkinson  v.  Southern  R.  Co.  55 
TJ.  R.  A.  222,  which  holds  carrier  liable  for  ejection  of  passenger  because  train 
does  not  stop  at  his  station,  as  ticket  seller  had  incorrectly  told  him  it  would; 
Southern  R.  Co.  v.  Wood,  55  L.  R.  A.  536,  which  holds  carrier  for  ejection  of  pas- 
senger whose  round-trip  ticket  unstamped  from  inability  to  find  agent;  United 
R.  &  Electric  Co.  v.  Hardesty,  57  L.  R.  A.  275,  which  denies  carrier's  duty  to 
accept  coupon  detached  from  commutation  book;  Illinois  C.  R.  Co.  v.  Harper, 
64  L.  R.  A.  283,  denying  carrier's  right  to  eject  lady  passenger  holding  ticket 
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which  does  not  specify  route  she  is  to  take,  because  regulations,  unknown  .to  her, 
require  her  to  take  another  route;  Texas  &  Pacific  R.  Co.  v.  Payne,  70  L.R.A. 
946,  which  holds  refusal  of  agent  at  intermediate  terminal  to  make  necessary 
indorsement  on  return  trip  ticket  "because  his  instructions  were  different"  not 
final  breach  of  contract  by  carrier  so  as  to  preclude  recovery  by  passenger  for 
damages  from  subsequent  ejection. 

Cited  in  note  (43  L.  R.  A.  707,  709)  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages. 

Distinguished  in  Cowen  v.  Winters,  37  C.  C.  A.  630,  96  Fed.  932,  holding  carrier 
liable  for  ejection  of  passenger  presenting  mileage  ticket  sold  by  authority  of  gen- 
eral passenger  agent,  although  repudiated  by  him  before  its  presentation. 

Disapproved  in  O'Rouke  v.  Citizens'  Street  R.  Co.  103  Tenn.  131,  46  L.  R.  A. 
615,  76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  carrier  liable  for  expulsion  of 
passenger  who  had  paid  full  fare  for  ticket  which,  through  mistake  of  carrier's 
agent,  was  defective;  Evansville  &  T.  H.  R.  Co.  v.  Gates,  14  Ind.  App.  173.  41 
N.  E.  712  (approved  in  dissenting  opinion),  holding  carrier  liable  for  expulsion  of 
passenger  explaining  situation  to  conductor  after  presenting  ticket  which,  through 
ticket  agent's  mistake,  named  intermediate  station;  Morrill  v.  Minneapolis  Street 
R.  Co.  103  Minn.  373,  123  Am.  St.  Rep.  341,  115  N.  W.  395,  holding  a  street 
railroad  company  liable  in  tort  where  a  conductor  ejected  a  passenger  from  a  car 
on  his  presentment  of  a  defective  transfer  and  where  he  refused  to  pay  another 
fare. 
Ejection  of  passenger  without  ticket. 

Cited  in  Monuier  v.  New  York  C.  &  H.  R.  R.  Co.  175  N.  Y.  288,  62  L.  R.  A.  360, 
96  Am.  St.  Rep.  619,  67  N.  E.  569,  holding  that  one  who  boards  train  without 
ticket  because  office  closed  cannot  refuse  to  pay  extra  fare,  or  resist  ejection  on 
tender  of  price  of  ticket. 

Distinguished  in  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  227,  50  C.  C.  A.  557, 
112  Fed.  855,  holding  passenger  having  contract  for  stopover  privileges,  assented 
to  by  first  conductor,  not  negligent  in  attempting  to  continue  journey  without 
ticket,  after  exercising  privilege  after  ticket  taken  up  by  second  conductor. 
Relationship  between  carrier  and  passenger  as  implying  a  contract. 

Cited  in  Chudnocski  v.  Eckels,  232  111.  318,  83  X.  E.  846,  recognizing  the 
existence  of  an  implied  contract  between  a  carrier  and  a  passenger. 

17  L.  R.  A.  804,  WILCOX  v.  RICHMOND  &  N.  R.  CO.  3  C.  C.  A.  73,  8  U.  S. 

App.  118,  52  Fed.  264. 
Damages   for  mental   suffering. 

Approved  in  Tyler  v.  Western  U.  Teleg.  Co.  54  Fed.  636;  Western  U.  Teleg.  Co. 
v.  Sklar,  61  C.  C.  A.  287,  126  Fed.  301 ;  Kester  v.  Western  U.  Teleg.  Co.  55  Fed. 
604;  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  712,  6  C.  C.  A.  451,  13  U.  S.  App. 
317,  57  Fed.  478;  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  219,  59  N.  E. 
416;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  77,  54  L.  R.  A.  850,  footnote  p. 
846,  60  N.  E.  674;  Connell  v.  Western  U.  Teleg.  Co.  116  Mo.  48,  20  L.  R.  A.  177, 
38  Am.  St.  Rep.  575,  22  S.  W.  345;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo. 
App.  441 ;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  238,  4  Inters.  Com.  Rep.  771, 
37  Pac.  1087;  Francis  v.  Western  U.  Teleg.  Co.  58  Minn.  266,  25  L.  R.  A.  413,  foot- 
note p.  406,  45  Am.  St.  Rep.  507,  59  N.  W.  1078,— which  holds  damages  not  re- 
coverable for  mental  suffering  from  failure  or  delay  in  delivering  telegram; 
North  German  Lloyd  S.  S.  Co.  v.  Wood,  18  Pa.  Super.  Ct.  494,  authorizing  recovery 
for  mental  suffering  attendant  on,  and  resulting  from,  physical  injury. 

Cited  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  671,  —  L.R.A.  (N.S.)  — , 
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115  Pac.  879,  Ann.  Cas.  1912  D,  824,  holding  that  in  absence  of  statute  damages 
are  not  recoverable  for  mental  distress  alone  caused  by  negligent  delay  in  de- 
livering telegram;  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  55,  19  L.R.A. 
(N.S.)  570,  114  N.  W.  353,  14  Ann.  Cas.  462,  holding  damages  could  not  be  re- 
covered from  a  railroad  company  for  mental  anguish  where  a  corpse  was  carried 
by  the  point  of  destination,  delaying  the  funeral  for  twenty-four  hours;  Rowan 
v.  Western  U.  Teleg.  Co.  149  Fed.  553,  holding  no  recovery  could  be  had  for  the 
mental  suffering  caused  to  a  brother  by  the  negligence  of  a  telegraph  company  in 
failing  to  deliver  a  telegram  announcing  the  death  of  a  sister  whereby  he  was 
prevented  from  attending  the  funeral. 

Cited  in  footnotes  to  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R.  A.  463,  which  denies 
right  to  damages  for  mental  anguish,  without  physical  injury,  for  delay  in  deliv- 
ering telegram;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains 
recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram  announcing 
serious  illness  of  grandchild;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607, 
which  sustains  statute  rendering  telegraph  companies  liable  for  mental  anguish 
from  delay  in  delivering  messages;  Lewis  v.  Holmes,  61  L.  R.  A.  274,  which  author- 
izes recovery  on  breach  of  contract  for  wedding  trousseau,  for  bride's  mortification 
and  humiliation,  and  inability  to  attend  entertainments  planned  for  her;  Cowan 
v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  which  sustains  right  to  damages  for 
mental  suffering  resulting  from  negligent  delivery  of  telegram;  Barnes  v.  West- 
ern U.  Teleg.  Co.  65  L.R.A.  667,  which  sustains  right  to  damages  from  mental 
anguish  from  failure  to  deliver  telegram,  though  unaccompanied  by  physical 
suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability 
of  telegraph  company  for  mental  anguish  of  16  year  old  girl  in  being  compelled 
to  drive  two  miles  in  strange  city  after  midnight  with  a  strange  driver  due  to 
its  failure  to  deliver  telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403, 
which  denies  right  to  damages  for  mere  disappointment  and  regret  from  failure 
of  telegraph  company  promptly  to  deliver  a  death  message;  Western  U.  Teleg. 
Co.  v.  Reid,  70  L.R.A.  289,  which  denies  father's  right  to  recover  for  mental 
anguish  in  witnessing  suffering  of  child  because  of  telegraph  company's  failure 
promptly  to  deliver  telegram  summoning  physician. 
What  will  excuse  breach  of  contract. 

Cited  in  note  (30  L.  R.  A.  42)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default. 

17  L.  R.  A.  806,  MARKOVER  v.  KRAUSS,  132  Ind.  294,  31  N.  E.  1047. 
Inheritance  by  adopted  child. 

Cited  in  Keith  v.  Ault,  144  Ind.  629,  43  N.  E.  924,  holding  adopted  child  of 
husband  alone  not  within  protection  of  statute  against  widow,  after  remarriage, 
alienating  land  received  through  former  husband  if  there  is  a  child  alive;  Pat- 
terson v.  Browning.  146  Ind.  162,  44  N.  E.  993,  holding  adopted  child  entitled  to 
inherit  same  as  natural  child  in  lands  descending  at  death  of  adopting  father  to 
childless  second  wife;  Bray  v.  Miles,  23  Ind.  App.  438,  54  N.  E.  446,  holding 
adopted  child  of  daughter  entitled  to  latter's  share  on  her  death  before  bequest 
to  her,  with  remainder  over  to  her  "children,"  becomes  operative;  New  York  L.  Ins. 
&  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep.  238,  55  N.  E.  311,  holding  adopted 
child  of  daughter  of  testatrix  not  entitled  to  take  under  devise  to  "lawful  issue" 
of  such  daughter. 

Cited  in  footnotes  to  Fosburg  v.  Rogers,  19  L.  R.  A.  201,  which  affirms  adopted 

child's  right  to  inherit;  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 

descent  of  land  to  child  adopted  in  other  state;  Clarkson  v.  Hatton,  39  L.  .R.  A. 

748,  which  holds  adopted  child  not  within  statute  giving  remainder  to  child^n  or 

L.R.A.  Au.  Vol.  III.— 20. 
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heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
«hild  within  deed  to  woman  for  life,  with  remainder  to  her  "child,"  if  any,  other- 
wise to  her  "heirs  generally." 

Cited  in  notes   (17  L.R.A.  435)   on  legal  status  of  adopted  child;    (39  Am.  St. 
Rep.  214,  225,  231)   on  adoption  of  children;    (109  Am.  St.  Rep.  677)    on  effect 
of  adoption  on  kindred  of  adopting  person;    (118  Am.  St.  Rep.  686)   on  right  of 
adopted  children  to  inherit. 
Sufficiency  of  pleading. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  DeBolt,  10  Ind.  App.  175,  37  N.  E. 
737,  holding  that  court  will  not  construct  or  adopt  theory  for  pleader  unwilling 
to  commit  himself  to  any  definite  theory. 
"Word  "children"  in  a  statute  of  adoption. 

Cited  in  Norse  v.  Osborne,  75  X.  H.  491,  30  L.R.A. (N.S.)  920,  77  Atl.  403,  Ann. 
Cas.  1912  A,  324,  holding  that  adopted  child  is  not  "issue"  within  meaning  of 
statute  denning  rights  of  surviving  husband  and  wife  in  estate  of  deceased  wife 
or  husband;  Sheffield  v.  Franklin,  151  Ala.  496,  12  L.R.A.(X.S.)  886,  125  Am. 
St.  Rep.  37,  44  So.  373,  15  Ann.  Cas.  90,  holding  under  a  statute  providing  for  the 
adoption  of  children,  a  man  of  twenty-six  years  of  age  might  be  properly  adopted, 
the  word  "children"  being  used  in  the  sense  of  relationship;  Finley  v.  Brown. 
122  Tenn.  332,  25  L.R.A.  (X.S.)  1290,  123  S.  W.  359,  on  who  may  be  included 
under  the  word  "child"  as  used  in  a  statute. 

Cited  in  notes  (12  L.R.A. (X.S.)  885)  on  adoption  of  adult  under  statute  pro- 
viding for  adoption  of  "child;"  (30  L.R.A.  (X.S.)  916)  as  to  whether  terms 
"child,"  "children,"  "issue,"  etc.,  in  statutes  of  distribution  include  adopted 
children. 

17  L.  R.  A.  811,  CLARKE  v.  PENXSYLVAXIA  CO.  132  Ind.  199,  31  X.  E.  808. 
Contributory  negligence. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  McHenry,  10  Ind.  App.  527,  37  X.  E.  186, 
and  Indiana  R.  Co.  v.  Maurer,  160  Ind.  28,  66  X.  E.  156,  holding  act  done  under 
impulse  or  belief  created  by  sudden  danger  produced  by  another's  negligence  not 
necessarily  contributory  negligence;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Bossert, 
44  Ind.  App.  252,  87  X.  E.  158,  holding  that  section  hand  in  obeying  emergency 
order  to  remove  handcar  from  track,  is  not  held  to  exercise  of  same  degree  of 
prudence,  as  if  doing  ordinary  labor;  Louisville  &  S.  I.  Traction  Co.  v.  Worrell, 
44  Ind.  App.  487,  86  X.  E.  78,  holding  that  woman  who  was  passenger  on  street 
car,  and  who  jumped  therefrom  while  car  was  in  motion  because  of  fright  at 
escape  of  electricity  causing  lurid  flashes,  and  setting  car  on  fire  is  not  guilty 
of  contributory  negligence;  Dieckman  v.  Louisville  &  S.  I.  Traction  Co.  46  Ind. 
App.  17,  89  X.  E.  909,  holding  that  if  one  acts  naturally  in  case  of  sudden  and 
instant  peril,  put  on  him  by  another,  and  is  injured,  he  is  not  guilty  of  negli- 
gence; Mclntyrev.  Orner,  166  Ind.  70,  4  L.R.A. (X.S.)  1137,  117  Am.  St.  Rep.  359, 
76  X.  E.  750,  8  Ann.  Cas.  1087,  holding  a  woman,  in  attempting  to  leave  a  carriage 
when  the  horses  took  fright  at  an  automobile  being  driven  past  in  a  reckless  man- 
ner, was  not  guilty  of  contributory  negligence  in  so  doing,  although  it  appeared 
she  would  not  have  been  injured  if  she  had  kept  her  seat;  Indianapolis  Union  R. 
Co.  v.  Waddington,  169  Ind.  467,  82  X.  E.  3030,  holding  that  the  defendant  com- 
pany could  not  set  up  that  the  decedent  was  guilty  of  contributory  negligence  in 
jumping  from  a  car  to  avoid  a  collision,  because  it  afterward  appears  that  there 
would  have  been  less  danger  if  the  decedent  had  remained  on  the  car;  Pittsburgh. 
C.  C.  &  St.  L.  R.  Co.  v.  Collins,  168  Ind.  474,  80  X.  E.  415,  holding  a  conductor 
on  a  freight  train  cannot  be  held  guilty  of  contributory  negligence  because  when 
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lie  discovered  that  a  collision  was  imminent  he  did  not  jump  and  save  himself 
instead  of  trying  to  warn  the  engineer  of  the  danger. 

Cited  in  note    (33  Am.  St.  Rep.  28)    on  what  constitutes  contributory  negli- 
gence. 
Liability    for    Injury    through    negfUg-ence    of    fellow    servant. 

Cited  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind.  91,  102 
Am.  St.  Rep.  185,  69  N.  E.  6G9,  holding  no  liability  on  the  part  of  a  street  rail- 
way company  for  the  injury  to  a  workman  engaged  in  track  repairing,  injured 
in  a  collision  between  a  work  car  and  a  passenger  car  through  the  negligence  of 
the  employees  in  charge  of  the  passenger  car. 

Cited  in  footnote  to  Wallin  v.  Eastern  R.  Co.  54  L.  R.  A.  481,  which  holds  mem- 
bers of  bridge  gang  repairing  railroad  bridges  entitled  to  recover  as  railroad  em- 
ployees for  injuries  through  fellow  servant's  negligence  while  riding  on  hand  cars 
to  and  from  work. 
"\Vlio  are  fellow  servants. 

Approved  in  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  639,  75  N.  W.  13,  holding 
members  of  switching  crews  subject  to  control  of  same  yard  master,  fellow  serv- 
ants; Baltimore  &  0.  S.  W.  R.  Co.  v.  Henderson,  31  Ind.  App.  446,  68  N.  E.  308, 
holding  section  hands  employed  by  same  company,  and  who  traveled  home  at  night 
on  two  hand  cars,  fellow  servants. 

Cited  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  633,  72 
N.  E.  145,  holding  an  employee  of  a  street  railway  company  engaged  in  the  re- 
pair of  tracks  is  a  fellow  servant  with  those  in  charge  of  the  car  in  which  he 
rides  to  and  from  work  so  as  to  relieve  the  company  from  liability  from  injuries 
due  to  negligence  of  such  employees;  Wabash  R.  Co.  v.  Hassett,  170  Ind.  376,  83 
N.  E.  705,  on  an  engineer  and  conductor  on  different  trains  on  the  same  railroad 
as  being  fellow-servants  under  the  rules  of  the  common  law. 

Cited  in  notes  (50  L.R.A.  435,  442)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  to  vice  principal- 
ship  arise;  (20  L.R.A. (N.S.-)  437)  on  section  foreman  as  fellow  servant  of  mem- 
bers of  crew  with  respect  to  operation  of  hand  car. 

17  L.  R.  A.  813,  COM.  v.  VOSE,  157  Mass.  393,  32  N.  E.  355. 
Hearsay  evidence;   testimony  in   foreign  tongue. 

Approved  in  Com.  v.  Storti,  177  Mass.  344,  58  N.  E.  1021,  holding  evidence  of 
confession  in  foreign  language,  taken  down  in  English  by  stenographer  through 
interpreter,  not  inadmissible  as  hearsay;  State  v.  Terline,  23  R.  I.  540,  91  Am. 
St.  Rep.  204,  51  Atl.  204,  holding  that  witnesses  who  do  not  understand  Italian 
cannot  testify  in  perjury  trial  what  defendant  said  as  translated  by  interpreter. 

Cited  in  Avaro  v.  Avaro,  235  Mo.  430,  138  S.  W.  500,  holding  that  if  in- 
terpreter is  shown  to  be  capable  of  speaking  and  understanding  each  language, 
request  of  testator  to  witnesses  made  through  interpreter  is  valid;  Terrapin  v. 
Barker,  26  Okla.  99,  109  Pac.  931,  holding  that  where  both  parties  used  in- 
terpreter as  their  agent  to  translate  and  communicate  to  him  that  which  the 
other  said,  each  gave  to  the  other  right  to  rely  upon  communication  made  to  him 
by  interpreter:  Kelly  v.  Xing  Yung  Benev.  Asso.  2  Cal.  App.  467,  84  Pac.  321, 
holding  a  person  who  carried  on  a  conversation  with  another  through  an  in- 
terpreter might  testify  as  to  what  was  said  by  such  other  person  without  it  be- 
ing objectionable  as  hearsay;  Meacham  v.  State,  45  Fla.  73,  110  Am.  St.  Rep. 
61,  33  So.  983,  holding  the  testimony  of  a  witness  as  to  a  conversation  carried 
on  through  an  interpreter  agreed  to  by  the  parties  was  competent,  although  the 
fact  that  it  was  carried  on  through  an  interpreter  affected  its  weight;  Davis  v. 
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First  Nat.  Bank,  6  Ind.  Terr.  128,  25  L.R.A.  (N.S.)  764,  89  S.  W.  1015,  holding 
an  affidavit  given  through  an  interpreter  was  admissible  for  the  purpose  of  con- 
tradicting the  subsequent  testimony  of  the  same  witness  also  given  through  an 
interpreter,  although  the  interpreter  used  in  taling  the  affidavit  was  not  sworn : 
Sertaut  v.  Crane  Co.  142  111.  App.  60,  holding  what  was  said  by  a  party  through 
an  interpreter  may  be  given  -in  evidence  by  the  person  to  whom  the  interpreter 
at  the  time  made  the  communication. 

17  L.  R.  A.  815,  MENZEL  v.  TUBES,  51  Minn.  364,  53  N.  W.  653,  1017. 
I, ifii    on  building's  constructed  on   contiguous   lots. 

Cited  in  Caldwell  v.  Schlumbach,  175  Fed.  438,  to  the  point  that  where  build- 
ing extends  upon  two  lots,  though  one  lot  is  owned  by  third  person  who  consents,, 
mechanic's  lien  will  cover  both  lots. 

Cited  in  notes  (26  L.R.A.  (N.S.)  837)  on  extent  of  land  to  which  mechanics' 
lien  will  attach;  (30  L.R.A. (N.S.)  1220)  on  mechanics'  lien:  where  building 
covers  adjoining  lots  held  in  severalty. 

Distinguished  in  Johnson  v.  Salter,  70  Minn.  151,  68  Am.  St.  Rep.  516,  72  X. 
W.  974,  holding  that  building  contract  need  not  be  entire  and  indivisible  as  to 
consideration,  to  give  lien  on  two  or  more  buildings  erected  on  contiguous  lots. 
Assumption   on  appeal. 

Cited  in  Lovejoy  v.  Howe,  55  Minn.  357,  57  N.  W.  57,  holding  fact  in  issue,, 
omitted  from  findings  by  manifest  oversight,  treated  on  appeal  as  if  found. 

17  L.  R.  A.  818,  WHEELER  v.  PULLMAN  IRON  &  STEEL  CO.  143  111.  197,  32 

N.  E.  420. 
Jurisdiction   to  appoint  receiver  or  dissolve  corporation. 

Approved  in  Gillespie  v.  Illinois  Steel  Co.  62  111.  App.  598,  denying  jurisdiction 
to  appoint  receiver  for  property  about  which  there  is  no  controversy;  Coquard  v. 
National  Linseed  Oil  Co.  171  111.  485,  49  N.  E.  563,  denying  power  of  court  of 
equity  to  appoint  receiver  or  decree  dissolution  of  corporation  in  absence  of  statu- 
tory authority;  Black  Diamond  Co.  v.  Waterloo,  62  111.  App.  208,  denying  right  to 
appoint  receiver  for  corporation  merely  to  permit  its  property  to  remain  in  his 
hands  during  investigation  of  charge  of  fraud;  Bixler  v.  Summerfield,  195  111. 
152,  62  N.  E.  849,  holding  cause  authorizing  dissolution  of  corporation  by  court 
of  equity,  the  doing  of  some  act  subjecting  it  to  forfeiture  of  its  charter;  People 
v.  Weigley,  155  111.  504,  40  N.  E.  300,  Affirming  51  111.  App.  56,  denying  general  ju- 
risdiction of  court  of  equity  to  dissoh'e  corporation  on  bill  by  single  stockholder, 
on  its  ceasing  to  do  business  because  of  levy  on  it«  property;  Farwell  v.  Babcock. 
27  Tex.  Civ.  App.  171,  65  S.  W.  509,  denying  appointment  of  receiver  at  request  of 
minority  stockholders  on  ground  of  fraudulent  execution  of  lease  of  all  its  property 
by  directors  to  minority  of  their  number;  Vila  v.  Ground  Island  Electric  Light 
Ice  &  Cold  Storage  Co.  68  Neb.  242,  63  L.R.A.  802,  97  N.  W.  613,  holding  juris- 
diction for  appointment  of  receiver  not  conferred  by  mere  consent  of  corporation, 
in  absence  of  equitable  or  statutory  grounds. 

Cited  in  Heitkamp  v.  American  Pigment  &  Chemical  Co.  158  111.  App.  590, 
holding  that  section  25  of  corporation  act  conferring  power  on  courts  of  chan- 
cery to  dissolve  corporation  for  "good  cause  shown"  signifies  legal  cause,  such 
one  as  sovereign  might  resume  franchise  granted;  Ashton  v.  Penfield,  233  Mo. 
443,  135  S.  W.  938  (dissenting  opinion),  on  power  of  court  of  chancery  to  order 
dissolution  of  corporation;  People  ex  rel.  Daniels  v.  District  Court,  33  Colo. 
302,  80  Pac.  908,  holding  a  suit  would  not  lie  at  the  instance  of  a  stockholder 
complaining  of  frauds  in  the  management  of  a  corporation  to  dissolve  or  ap- 
point a  receiver  vfnder  a  statute  providing  that  if  a  corporation  does  any  acts 
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subjecting  it  to  a  forfeiture  of  its  franchise,  suit  may  be  brought  to  close  up 
the  corporation  or  have  a  receiver  appointed;  Platner  v.  Kirby,  138  Iowa,  265, 
115  N.  W.  1032,  holding  a  suit  could  not  be  maintained  in  equity  by  the  minor- 
ity stockholders  to  dissolve  the  corporation  in  the  absence  of  statutory  author- 
ity, on  the  grounds  that  the  business  is  a  losing  one  under  the  majority  manage- 
ment; Theis  v.  Spokane  Falls  Gaslight  Co.  49  Wash.  497,  95  Pac.  1074,  holding 
the  fact  that  a  corporation  is  controlled  by  another  is  not  grounds  for  equitable 
relief  on  the  suit  of  a  minority  stockholder,  it  not  appearing  that  such  dominion 
is  exercised  illegally;  Chandler  Mortg.  Co.  v.  Loring,  113  111.  App.  428,  holding 
equity  would  at  the  instance  of  a  stockholder  maintain  an  action  to  compel  an 
accounting  by  the  officers  for  a  fraudulent  conversion  of  its  funds;  Loughlin  v. 
United  States  School  Furniture  Co.  118  111.  App.  40,  holding  where  the  officers 
cf  a  corporation  form  a  new  corporation  and  transfer  the  business  and  assets  to 
such  new  corporation  without  a  payment  of  the  debts  equity  will  follow  such 
assets  to  satisfy  the  debts;  State  ex  rel.  Donnell  v.  Foster,  225  Mo.  193,  125  S. 
W.  184;  Cole  v.  Guyer,  237  111.  520,  86  N.  E.  1071, — on  chancery  courts  as  hav- 
ing no  jurisdiction  in  the  absence  of  statute,  to  decree  the  dissolution  of  a 
corporation  by  declaring  a  forfeiture  of  its  franchise. 

Cited  in  footnote  to  State  ex  rel.  Independent  Dist.  Teleg.  Co.  v.  Second  Judicial 
Dist.  Court,  27  L.  R.  A.  392,  which  authorizes  appointment  of  receiver  on  applica- 
tion of  minority  stockholders  pending  investigation  of  charge  of  fraud. 

Cited  in  notes  (20  L.R.A.  212)  on  power  to  appoint  receivers  of  corporations 
where  no  other  relief  is  asked;  (39  L.R.A. (N.S.)  1033)  on  inherent  equity  juris- 
diction to  appoint  receiver  or  wind  up  corporation  because  of  mismanagement  or 
fraud;  (118  Am.  St.  Rep.  199)  as  to  when  and  at  whose  instance  a  receiver  of  a 
corporation  may  be  appointed. 
Powers  of  stockholders. 

Cited  in  McNulta  v.  Corn  Belt  Bank,  164  111.  445,  56  Am.  St.  Rep.  203,  45  N. 
E.  954,  Affirming  63  111.  App.  606,  requiring  submission  to  stockholders  of  question 
as  to  increasing  capital  stock;  Kelly  v.  Fahrney,  145  111.  App.  95,  on  the  control 
of  a  corporation  as  resting  in  the  majority  of  the  stockholders. 

Cited   in   notes    (16   L.R.A. (N.S.)    893)    on   right  of   majority   stockholder   to 
purchase  or  lease  corporate  property;    (7  Eng.  Rul.  Cas.  444)   on  right  of  holder 
of  debenture  to  a  sale  of  the  corporate  property. 
Stockholder's   right    to    sue   corporation. 

Approved  in  Higgins  v.  Lansingh,  154  111.  344,  40  N.  E.  362,  holding  demand  on 
managers  to  bring  suit  unnecessary  before  suit  of  stockholders,  when  demand 
would  clearly  have  been  unavailing;  Farwell  v.  Great  Western  Teleg.  Co.  161  111. 
<507,  44  N.  E.  891,  sustaining  stockholder's  right  to  sue  receiver  and  corporation 
without  requesting  receiver  to  sue,  where  latter's  conduct  is  equivalent  to  refusal; 
Stahn  v.  Catawba  Mills,  53  S.  C.  529,  31  S.  E.  498,  holding  allegation  of  applica- 
tion to  corporation  for  redress  unnecessary  in  action  by  stockholder  where  di- 
rectors are  wrongdoers  and  control  majority  of  stock;  J.  W.  Butler  Paper  Co.  v. 
Robbins,  151  111.  621,  38  N.  E.  153,  sustaining  right  of  creditor  and  stockholder 
to  bring  action  to  wind  up  affairs  of  corporation  which  has  ceased  business,  leav- 
ing debts  unpaid. 

Cited  in  Tascher  v.  Timerman,  67  111.  App.  571,  holding  that  court  will  not  take 
jurisdiction  of  action  to  regulate  business  of  corporation  at  sole  instance  of  stock- 
holder whose  interest  not  in  excess  of  $5;  Dunbar  v.  American  Teleph.  &  Teleg. 
Co.  224  111.  29,  115  Am.  St.  Rep.  132,  79  N.  E.  423,  8  Ann.  Cas.  57,  holding  a  bill 
would  lie  by  the  minority  stockholders  of  a  corporation  to  restrain  another 
corporation  from  purchasing  the  majority  of  the  stock  of  the  corporation  where 
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the  purpose  was  to  stifle  competition  and  destroy  the  complainant's  company  by 
the  election  of  directors  who  should  act  in  the  interests  of  the  purchasing  com- 
pany. 

Cited  in  footnote  to  Shaw  v.  Davis,  23  L.  R.  A.  294,  which  denies  minority  stock- 
holders' right  to  enjoin  legal  contract. 

Distinguished  in  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  v.  Northern  Trust  Co.. 
90  111.  App.  480,  denying  right  of  stockholder  to  sue  out  writ  of  error  in  name  of 
corporation  without  its  consent. 
Proper  relief  in  action  against  corporation. 

Approved  in  Chicago  Steel  Works  v.  Illinois  Steel  Co.  153  111.  18,  38  N.  E.  1033,. 
sustaining  power  of  court  to  apply  corporate  assets  to  payment  of  debts,  and  en- 
force liability  of  stockholders  without  decreeing  dissolution  of  corporation. 

17  L.  R.  A.  821,  KOEN  v.  STATE,  35  Neb.  676,  53  N.  W.  595. 
Publication  of  libel. 

Cited  in  Raker  v.  State,  50  Neb.  205,  69  N.  W.  749,  holding  publication  of  libel 
in  paper  having  general  circulation  in  one  county  only  not  felony. 
Special  legislation. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Bachler,  44  Neb.  565,  62  N.  W.  911,  sustain- 
ing statute  permitting  taxation  of  attorney's  fee  on  rendering  judgment  against 
insurance  company. 
Newspaper   when   one   of   general    circulation. 

Cited  in  Razee  v.  State,  73  Neb.  734,  103  N.  W.  438,  on  when  a  newspaper  is 
considered  to  be  one  of  general  circulation. 

Distinguished  in  State  ex  rel.  Applegate  v.  Taylor,  224  Mo.  460,"  123  S.  W. 
892,  holding  proof  of  the  publishing  of  the  notice  of  a  petition  in  a  newspaper 
in  a  county  authorizes  the  court  to  find  in  the  absence  of  evidence  that  the 
paper  was  one  of  general  circulation. 

17  L.  R.  A.  824,  RUPERT  v.  PENNER,  35  Neb.  587,  53  N.  W.  598. 
Sufficiency  of  objections. 

Approved  in  Jewett  v.  Black,  60  Neb.  177,  82  N.  W.  375,  and  Krull  v.  Stater 
59  Neb.  99,  80  N.  W.  272,  holding  genuineness  of  signatures  to  written  instru- 
ment not  raised  by  objection  that  it  is  "incompetent,  immaterial,  and  irrelevant;" 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Archer,  46  Neb.  912,  65  X.  W.  1043,  holding  objec- 
tion that  hypothetical  question  put  to  witness  is  "incompetent,  immaterial,  and 
irrelevant,"  too  general  to  raise  point  that  question  involves  erroneous  statements 
of  evidence;  Maul  v.  Drexel,  55  Neb.  454,  76  N.  W.  163,  holding  defects  in  form 
of  execution  and  acknowledgment  of  assignment  not  reached  by  objection  that  they 
were  not  as  required;  McPherson  v.  Commercial  Nat.  Bank,  61  Neb.  699,  85  N. 
W.  895,  denying  right  to  complain  of  adverse  ruling  on  unintelligible  objection  to 
evidence. 
Objections  not  raised  below. 

Approved  in  Willits  v.  Arena  Fruit  Co.  58  Neb.  660,  79  N.  W.  624,  holding  that 
objection  to  admissibility  of  evidence  cannot  be  first  made  on  appeal. 
Identity  of  names. 

Cited  in  Schmitt  &  Bro.  Co.  v.  Mahoney,  60  Neb.  22,  82  N.  W.  99,  holding  names 
"Schmitt"  and  "Schmidt"  idem  sonans ;  Dolan  v.  Mutual  Reserve  Fund  Life  Asso. 
173  Mass.  202,  53  N.  E.  398,  holding  application  for  naturalization  of  "Fardell  D." 
admissible  to  show  misrepresentation  as  to  age  in  application  for  issuance  by 
"Farrell  D.;"  State  v.  Porter,  18  S.  D.  28,  99  N.  W.  80.  holding  in  an  action  on 
a  bail  bond  in  which  "Charles  Porter"  was  named  as  principal,  the  recitals  in 
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the  bond  that  the  same  was  executed  by  "C.  M.  Porter"  as  principal  was  sufficient 
proof,  taken  in  connection  with  the  presumption  that  the  officer  performed  his 
duty  that  the  persons  named  were  one  and  the  same  person;  Woodward  v.  Mc- 
Collum,  16  N.  D.  46,  111  N.  W.  623,  holding  where  the  body  of  a  deed  contained 
the  name  of  the  grantor  with  the  Christian  name  in  full,  the  fact  that  the  deed 
was  signed  by  the  grantor  with  the  initials  of  his  Christian  name  only  did  not 
jtffect  the  validity  of  the  deed;  Bowman  v.  Little,  101  Md.  307,  61  Atl.  657 
(dissenting  opinion),  on  the  identity  of  the  name  of  a  person  as  being  prima 
facie  evidence  of  the  identity  of  the  person. 

Distinguished  in  Ohlmann  v.  Clarkson  Saw  Mill  Co.  222  Mo.  70,  28  L.R.A, 
(N.S.)  435,  133  Am.  St.  Rep.  506,  120  S.  W.  1155,  holding  in  an  action  to  recover 
delinquent  taxes  on  land  the  title  to  which  was  in  the  name  of  "Michael  Ohl- 
mann." a  service  of  process  which  describes  the  defendant  as  "Mike  Ohlmann" 
is  insufficient  to  give  the  court  jurisdiction  where  no  appearance  made  in  the 
action. 
Necessity  of  witnessing;  instrnnient. 

Approved  in  Summers  v.  White,  17  C.  C.  A.  633,  36  U.  S.  App.  395,  71  Fed.  108r 
holding  unwitnessed  assignment  invalid  as  against  attaching  creditor. 
Construction    of   deed. 

Citea  in  Benedict  v.  Minton,  83  Neb.  784,  120  N.  W.  429,  on  conveyances  as 
to  bt:  construed  so  as  to  carry  into  effect  the  intention  of  the  parties. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

Cited  in  notes   (12  L.R.A.  (N.S.)   964)    on  effect  of  other  language  in  deed  to 
cut  down  estate  conveyed  by  granting  clause;    (14  Eng.  Rul.  Cas.  788)  on  enlarg- 
ing by  explaining  grant  by  habendum  clause. 
Construction  of  "children." 

Cited  in  Brown  v.  Brown,  125  Iowa,  222,  67  L.R.A.  630,  101  N.  W.  81,  on  the 
word  "children"  as  used  in  a  conveyance  as  being  a  word  of  purchase  and  not  of 
limitation. 
Construction  of  -wills. 

Cited  in  Albin  v.  Parmele,  70  Neb.  743,  98  N.  W.  29,  on  how  the  construction 
of  wills  is  to  be  arrived  at. 
\dinlssililli  I  >    of  record  of  instrnnient  in  evidence. 

Cited  in  Staunchfield  v.  Jeutter,  4  Neb.  (Unof.)  849,  96  N.  W.  642,  holding  the 
record   of   a   deed   may   be   shown   without   reference   as   to   the   original   where 
the  evidence  as  a  whole  indicates  that  the  original  is  not  in  the  possession  or 
under  the  control  of  the  person  offering  the  proof. 
Identity,  when  presumed. 

Cited  in  Kolterman  v.  Chilvers,  82  Neb.  220,  117  N.  W.  405,  on  the  identity  of 
things  as  being  presumable  from  circumstances. 

17  L.  R.  A.  830,  STATE  v.  O'ROURK,  35  Neb.  614,  53  N.  W.  591. 
Sunday  law. 

Followed  in  Seay  v.  Shrader,  69  Neb.  248,  95  N.  W.  690,  holding  that  playing 
baseball  was  "sporting"  within  the  meaning  of  a  statute  concerning  the  observ- 
ance of  Sunday. 

Approved  in  State  v.  Hogreiver  (omitted  from  official  report  in  152  Ind.  661) 
45  L.  R.  A.  509,  53  N.  E.  921,  sustaining  act  prohibiting  baseball  on  Sunday,  where- 
admission  fee  is  charged;  Scougale  v.  Sweet,  124  Mich.  319,  82  N.  W.  1061,  uphold- 
ing statute  prohibiting  playing  of  baseball  on  Sunday. 

Cited   in   notes    (22   L.R.A.    723)    on   constitutionality   of   Sunday   laws;     (21 
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L.R.A.  (X.S.)    24)    on   Sunday   baseball   as   offense;     (48   L.   ed.   U.   S.    153)    on 
A-alidity  of  Sunday  laws. 

17  L.  R.  A.  835,  PLANZ  v.  BOSTON  &  A.  R.  CO.  157  Mass.  377,  32  N.  E.  356. 
Liability  as  to  trespasser  on  train. 

Approved  in  Handley  v.  Missouri  P.  R.  Co.  61  Kan.  240,  59  Pac.  271,  holding 
railroad  company  not  liable  for  injury  to  trespasser  stealing  ride  under  car,  not 
discovered  by  anyone  in  charge  of  train;  Singleton  v.  Felton,  42  C.  C.  A.  60,  101 
Fed.  528,  holding  railroad  company  not  liable  for  death  of  trespasser  stealing  ride 
without  knowledge  of  trainmen,  caused  by  collision  resulting  from  gross  negligence 
of  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  140  Ind.  106,  34  L.  R. 
A.  769,  footnote  p.  767,  39  N.  E.  921,  holding  wanton  negligence  not  shown  by  fail- 
ure to  stop  freight  train  on  sharp  grade  to  remove  boy  catching  on;  McKeon  v. 
New  York,  N.  H.  &  H.  R.  Co.  183  Mass.  273,  97  Am.  St.  Rep.  437,  67  N.  E.  329, 
holding  railroad  company  liable  for  servant's  recklessly  pushing  from  platform  of 
car,  boy  who  was  stealing  ride. 

Cited  in  Bjornquist  v.  Boston  &  A.  R.  Co.  185  Mass.  136,  120  Am.  St.  Rep. 
332,  70  N.  E.  53,  holding  company  not  liable  for  injuries  received  by  an  eight 
year  old  boy  while  jumping  from  a  slow  moving  freight  train,  on  which  he  was 
stealing  a  ride,  on  the  threat  of  a  brakeman  to  break  his  neck  if  he  did  not  get 
off;  Massell  v.  Boston  Elev.  R.  Co.  191  Mass.  493,  78  N.  E.  108;  Albert  v.  Boston 
Elevated  R.  Co.  185  Mass.  212,  70  N.  E.  520, — holding  defendant  company  was 
not  liable  for  injuries  to  a  newsboy  received  while  stepping  from  a  moving  car 
on  the  command  of  the  conductor,  who  was  not  near  him,  to  get  off,  the  newsboy 
being  a  trespasser  on  the  car;  Lebor  v.  Consolidated  R.  Co.  203  Mass.  383,  26 
L.R.A.  (N.S.)  266,  89  N.  E.  546,  holding  defendant  company  was  not  liable  for 
injuries  to  a  newsboy  trespassing  on  the  car,  received  in  jumping  from  the  car 
under  the  belief  that  the  conductor  was  going  to  push  him  off;  Powell  v.  Erie  R. 
Co.  70  N.  J.  L.  293,  58  Atl.  930,  1  Ann.  Cas.  774,  holding  a  railroad  company 
is  not  liable  for  injuries  received  by  a  trespasser  who  being  detected  attempting 
to  board  a  moving  train  is  threatened  with  force  and  losing  his  hold  falls  under 
the  train;  Morgan  v.  Oregon  Short  Line  R.  Co.  27  Utah,  100,  74  Pac.  523,  hold- 
ing a  railroad  company  could  not  be  held  liable  for  the  death  of  a  trespasser 
ejected  from  the  train  where  his  dead  body  was  found  on  the  side  of  the  track 
opposite  from  which  he  was  ejected  and  the  nature  of  the  wounds  showed  that 
death  was  instantaneous;  Yancey  v.  Boston  Elev.  R.  Co.  205  Mass.  171,  26  L.R.A. 
(N.S.)  1221,  137  Am.  St.  Rep.  431,  91  N.  E.  202,  on  the  duty  owed  by  a  railroad 
company  to  a  trespasser;  Brown  v.  Boston  &  M.  R.  Co.  73  N.  H.  581,  64  Atl. 
194  (dissenting  opinion),  on  it  being  no  answer  in  an  action  to  recover  for  an 
injury  to  a  trespasser,  knowingly  or  wilfully  inflicted,  that  the  trespasser's 
fault  contributed  to  the  accident;  Parulo  v.  Philadelphia  &  R.  R.  Co.  145  Fed. 
677,  on  the  liability  of  a  railroad  for  injuries  to  trespassers. 

Cited  in  footnotes  to  Randall  v.  Chicago  &  G.  T.  R.  Co.  38  L.  R.  A.  666, 
which  denies  implied  authority  of  brakeman  to  eject  passenger  from  freight 
train;  Smith  v.  Louisville  &  N.  R.  Co.  22  L.  R.  A.  72,  which  holds  brakeman 
within  scope  of  employment  in  kicking  boy  off  moving  train  for  failure  to 
pay  fare;  Farber  v.  Missouri  P.  R.  Co.  20  L.  R,  A.  350,  which  holds  driving  of 
trespasser  from  freight  train  by  brakeman  not  to  be  within  scope  of  employment. 

Cited  in  notes    (25  Eng.  Rul.  Cas.  112)    on  liability  for  injury  to  trespasser 
by    dangerous    instrumentalities;     (13    L.R.A. (N.S.)    368,    370)    on    liability    of 
railroad  for  negligence  in  ejecting  trespasser  from  moving  train. 
"Who  are  trespassers  on  train. 

Cited  in  Grunst  v.  Chicago  &  W.  M.  R.   Co.   109  Mich.   345,   67   N.  W.  335, 
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holding  yardmaster  of  other  company  trespasser  in  riding  on  side  ladder  of  train 
while  visiting  defendant's  yard,  preventing  recovery  for  injury  by  collision  with 
switch  arm. 

Cited  in  footnotes  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  20  L.  R.  A, 
822,  which  holds  presumption  that  person  on  train  was  a  passenger  not  ap- 
plicable to  one  riding  in  caboose  attached  to  freight  train;  Boggess  v.  Chesa- 
peake &  0.  R.  Co.  23  L.  R.  A.  777,  which  holds  ticket  holder  who  in  good  faith 
boards  freight  train  not  carrying  passengers  entitled  to  treatment  as  passen- 
ger. 

Cited  in  note  (61  Am.  St.  Rep.  93)  on  whether  persons  riding  on  freight  trains 
are  passengers. 
Contributory   negligence   of   trespasser   on   train. 

Approved  in  Bolin  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  108  Wis.  350,  81  Am.  St; 
Rep.  911,  84  N.  W.  446,  denying  liability  for  injury  to  wilful  trespasser  jump- 
ing from  train  on  order  of  trainman;  Feingold  v.  Philadelphia  Traction  Co.  21 
Pa.  Co.  Ct.  185,  7  Pa.  Dist.  R.  446,  4  Lack.  Legal  News,  292,  denying  liability 
for  injury  to  six-year  old  boy  stealing  ride  on  footboard,  who  gets  frightened 
and  jumps  before  car  stops,  on  being  told  to  get  off;  Mugford  v.  Boston  &  M.  R. 
Co.  173  Mass.  11,  52  N.  E.  1078,  denying  liability  for  injury  to  boy  eleven  and 
a  half  years  old,  trespassing  on  train,  jumping  from  moving  car  on  brakeman's 
order,  when  not  so  frightened  as  to  lose  self-control;  Leonard  v.  Boston  &  A.  R. 
Co.  170  Mass.  320,  49  N.  E.  621,  holding  trespasser  stealing  ride  between  freight 
cars  negligent  in  failing  to  get  off  when  told  and  in  failing  to  support  himself 
on  ladder  when  cars  uncoupled. 

Cited  in  Hoberg  v.  Collins,  L.  &  Co.  80  N.  J.  L.  430,  31  L.R.A.  (N.S.)  1067,  78 
Atl.  166,  to  the  point  that  contributory  negligence  of  trespasser  on  train  in 
jumping  off  while  train  is  in  motion  because  of  consciousness  of  his  fault  may 
affect  right  to  recover. 

Cited  in  notes    (21  L.  R.  A.  355)    on  injuries  in  getting  on  and  off  railroad 
train;    (27  L.  R.  A.   189)    on  master's  civil  responsibility  for  wrongful  or  neg- 
ligent act  towards   one  who  has   no   claim   on   master   by   reason   of   contract, 
incipient  or  perfected. 
Of  passenger. 

Cited  in  Bemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1676,  18  So. 
711,   holding   defective   coupling   not   justify   passenger's   right   to   damages   for 
injury  received  while  passing  from  one  car  to  another  when  train  in  motion. 
Liability   of   carrier   to   passengers. 

Cited  in  Hayne  v.  Union  Street  R.  Co.  189  Mass.  554,  3  L.R.A. (N.S.)  608,  1091 
Am.  St.  Rep.  655,  76  N.  E.  219,  holding  the  defendant  company  was  liable  for  in- 
juries received  by  a  passenger  through  the  negligent  act  of  the  conductor  on  a 
passing  car  belonging  to  defendant  company. 

17  L.  R.  A.  838,  STATON  v.  NORFOLK  &  C.  R.  CO.  Ill  N.  C.  278,  16  S.  E.  181. 
Right  to  divert  flow  of  surface  water. 

Cited  in  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  39  S.  C.  475,  22  L.  R. 
A.  248,  39  Am.  St.  Rep.  746,  18  S.  E.  58,  sustaining  right  to  throw  back  surface 
water  on  neighboring  land  to  protect  one's  own  property;  Fleming  v.  Wilmington 
&  W.  R.  Co.  115  N.  C.  695,  20  S.  E.  714,  holding  railroad  company  not  required 
to  construct  culvert  to  avoid  diversion  of  water  collecting  in  depression  across 
its  line;  Clark  v.  Patapsco  Guano  Co.  144  N.  C.  76,  119  Am.  St.  Rep.  931,  56  S.  E. 
858,  holding  one  erecting  a  dam  which  obstructs  the  flood  channel  of  a  river  so- 
as  to  cast  the  waters  thereof  back  upon  the  lands  of  another,  is  liable  for  the  re- 
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suiting  damage  to  the  land;  Willis  v.  White,  150  N.  C.  203,  134  Am.  St.  Rep.  906, 
63  S.  E.  942,  holding  a  railroad  contractor  who  in  the  construction  of  the  road 
closed  a  ditch  draining  the  plaintiff's  land  is  liable  for  damages  incurred  by  plain- 
tiff through  the  flooding  of  his  land. 

Cited  in  footnote  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw,  56  L.  R.  A.  341,  which 
holds  railroad  company  liable  for  damming  back  surface  water  flowing  in  ra- 
vine, by  construction  of  roadbed. 

Cited  in  notes  (21  L.  R.  A.  607)  on  rights  as  to  flow  of  surface  water;  (19 
L.R.A.  (N.S.)  168)  on  right  to  hasten  flow  of  surface  water  along  natural  ways. 
Restrictions  on  legislative  power. 

Cited  in  footnote  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds 
unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which   no   obligation   exists. 
Grant  of  special  privilege. 

Cited  in  A.  H.  Motley  Co.  v.  Southern  Finishing  &  Warehouse  Co.  124  N.  C. 
234,  32  S.  E.  555,  Denying  Rehearing  in  122  N.  C.  350,  30  S.  E.  3,  holding  pro- 
vision in  charter  of  warehouse  company  that  it  shall  not  be  liable  for  damages 
not   provided    for    in   contract,    void. 
Right  to  compensation  for  property  taken. 

Followed  in  Thomason  v.  Seaboard  Air  Line  R.  Co.  142  N.  C.  308,  55  S.  E.  198, 
holding  charter  of  railway  must  be  exercised  with  reference  to  maxim  sic  utere 
tuo  and  injury  to  adjoining  owners  is  actionable. 

Cited  in  White  v.  Northwestern  North  Carolina  R.  Co.  113  N.  C.  620,  22  L. 
R.  A.  631,  37  Am.  St.  Rep.  639,  18  S.  E.  330,  denying  power  of  city,  even  under 
authority  of  legislature,  to  authorize  operation  of  steam  railroad  on  street  against 
abutters'  will,  without  compensation;  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N. 
C.  520,  89  Am.  St.  Rep.  868,  41  S.  E.  1022,  sustaining  right  of  land  owner 
to  compensation  on  construction  of  telegraph  line  on  railroad  right  of  way; 
Dargan  v.  Carolina  C.  R.  Co.  131  N.  C.  629,  42  S.  E.  979  (dissenting  opinion), 
majority  holding  that  compensation  for  property  taken  for  railroad  purposes 
cannot  be  had  in  ejectment  proceedings;  Thomason  v.  Seaboard  Air  Line  R.  Co. 
142  X.  C.  331,  55  S.  E.  205,  holding  increase  of  burden  on  track  by  making  it 
part  of  through  line  was  not  actionable  by  adjacent  owner. 

Cited  in  footnote  to  State,  Mangles,  Prosecutor,  v.  Hudson  County,   17   L.  R. 
A.  785,  which  limits  to  highways  not  more  than  4  rods  wide,  right  to  take  land 
without    compensation. 
Kffeft  of  legislative  authority  on  liability  for  nuisance. 

Cited  in  note  (1  L.R.A. (N.S.) 51,  66)  on  effect  of  legislative  authority  upon 
liability  for  private  nuisance. 

17  L.  R.  A.  845,  BREWER  v.  McCLELLAND,  144  Ind.  423,  32  N.  E.  299. 
Right   ns   to  voting. 

Cited  in  footnote  to  Barret  v.  Taylor,  36  L.  R.  A.  129,  upholding  right  to 
have  name  registered  as  voter,  of  unnaturalized  minor  who  becomes  qualified  voter 
before  revision  of  registry. 

Cited  in  note   (25  L.  R.  A.  482)    on  how  far  right  to  vote  is  absolute. 
Statute   requiring  payment   of   wages   in   money. 

Cited  in  Dixon  v.  Poe,   159  Ind.  497,  60  L.  R.  A.  310,  95  Am.  St.  Rep.  309, 
65   N.  E.  518,  holding  act   requiring   redemption   in   money   of   checks   issued   in 
payment  of  wages,  and  applicable  only  to  merchants  and  coal  miners,  void. 
Power  of  legislature   to  affect   right   of  suffrage. 

Cited  in  Solon  v.  State,  54  Tex.  Crim.  Rep.  295,  114  S.  W.  349    (dissenting 
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opinion),    on   the   power   of   the   legislature   to   extend   or   restrict   th«   right   of 
suffrage. 

Cited  in  note   (45  L.  ed.  U.  S.  215,  217)   on  validity  of  registration  laws. 

17  L.  R.  A.  847,  NIMS  v.  THOMPSON,  83  Wis.  261,  53  N.  W.  502. 
Validity  of  marriage. 

Cited  in  Lanham  v.  Lanham,  136  Wis.  369,  17  L.R.A.  (N.S.)  807,  128  Am.  St. 
Rep.  1085,  117  N.  W.  787,  holding  where  parties  went  to  another  state  to  avoid 
the  law  prohihiting  the  remarriage  of  a  divorcee  within  a  year  and  returned 
immediately  after  the  marriage  and  no  other  contract  of  marriage  was  made, 
there  was  no  common-law  marriage. 

Cited  in  footnotes  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony;  University  of 
Michigan  v.  McGuckin,  57  L.  R.  A.  917,  which  holds  lawful  marriage  shown 
between  persons  whose  cohabitation  originally  meretricious,  by  continued  cohabi- 
tation after  disability  removed  and  birth  of  children  baptized  as  legitimate; 
Spencer  v.  Pollock,  17  L.  R.  A.  848,  which  holds  common-law  marriage  not 
shown  by  evidence. 
Presumption  as  to  marriage. 

Cited  in  Smith  v.  Fuller,  138  Iowa,  100,  16  L.R.A.  (N.S.)    109,  115  N.  W.  912, 
on  the   presumption  of  death   or  divorce   raised   to  sustain   a  marriage  as   not 
being  conclusive. 
Declarations  of   person   since   deceased  against   bis  marriage. 

Cited  in  note  (15  L.R.A. (N.S.)  191)  on  admissibility  of  declarations  of  person 
since  deceased  against  his  or  her  own  marriage. 

17  L.  R.  A.  848,  SPENCER  v.  POLLOCK,  83  Wis.  215,  53  N.  W.  490. 
Common-law   marriage. 

Cited  in  Compton  v.  Benham,  44  Ind.  App.  59.  85  N.  E.  365,  holding  that  evi- 
dence that  undivorced  man  married  woman  ignorant  of  his  incapacity,  that 
former  wife  subsequently  obtained  divorce,  and  that  last  wife  continued  to  live 
with  him  in  ignorance  of  former  marriage  or  divorce,  supports  inference  that 
no  common  law  contract  was  entered  into;  Clark  v.  Barney,  24  Okla.  458,  103 
Pac.  598,  to  the  point  that  where  parties  assumed  marriage  relation  in  good 
faith,  and  having  continued  it  in  good  faith  after  relation  could  have  been 
legally  assumed,  presumption  arises  that  marriage  was  intended;  Lanham  v. 
Lanham,  136  Wis.  369,  17  L.R.A. (N.S.)  807,  128  Am.  St.  Rep.  1085,  117  N.  W. 
787,  holding  where  persons  went  to  another  state  to  avoid  a  law  prohibiting  the 
remarriage  of  divorcees  within  a  year  and  returned  immediately  after  the  mar- 
riage and  no  other  marriage  ceremony  was  performed,  their  continued  cohabi- 
tation did  not  constitute  a  common-law  marriage. 

Cited  in  note   (124  Am.  St.  Rep.  113,  114)   on  common  law  marriages. 

17  L.  R.  A.  851,  NELSON,  MORRIS  &  CO.  v.  COLUMBIAN  IRON  WORKS  & 

D.  D.  CO.  76  Md.  354,  25  Atl.  417. 
Evidence   of  handwriting. 

Cited  in  Heiskell  v.  Rollins,  82  Md.  16,  51  Am.  St.  Rep.  455,  33  Atl.  263,  hold- 
ing proof  of  handwriting  of  person  making  entries  in  open  account  admissible 
as  prima  facie  evidence  of  their  truth,  on  proof  that  he  is  outside  of  state. 
Evidence  admissible  to  sbow  prices. 

Cited  in  American  Bonding  Co.  v.  Regents  of  University,  11  Idaho,  190,  81 
Pac.  604,  holding  a  witness  may  testify  as  to  the  difference  in  cost  of  building 


17  L.R.A.  851]  L.  R.  A.  CASES  AS  AUTHORITIES.  316 

materials  and  the  kind  a  contract  calls  though  he  testifies  that  he  fixes  the 
difference  in  the  prices  from  an  examination  of  catalogues  sent  out  by  various 
wholesale  houses;  Mt.  Vernon  Brewing  Co.  v.  Teschner,  108  Md.  165,  16  L.R.A. 
(X.S.)  761,  69  Atl.  702,  holding  a  newspaper,  accepted  by  the  trade  as  reliable 
in  stating  market  quotations  is  admissible  for  the  purpose  of  showing  the 
market  value  of  certain  articles. 
Evidence  to  refresh  memory. 

Cited  in  More-Jonas  Glass  Co.  v.  West  Jersey  &  S.  R.  Co.  76  N.  J.  L.  710,  72 
Atl.  65,  holding  an  action  to  recover  damages  for  the  destruction  of  property  by 
fire  a  witness  may  refresh  his  memory  from  a  list  made  by  him  shortly  after  the 
fire  of  articles  he  knew  to  have  been  destroyed. 
Admlssiblllty  of  unsworn  entries  or  writings. 

Cited  in  Sims  v.  American  Ice  Co.  109  Md.  73,  71  Atl.  522,  holding  entries 
made  by  a  clerk  in  the  regular  course  of  his  duty  were  admissible  after  he  had 
left  the  services  of  the  company  and  his  whereabouts  were  unknown. 

17  L.  R.  A.  853,  RAMSEY  v.  PEOPLE,  142  111.  380,  32  N.  E.  364. 
Restrictions  on  right  to  contract. 

Approved  in  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  holding  void, 
act  depriving  parties  of  power  to  fix  mode  of  ascertaining  compensation  for 
mining  coal;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  355,  43  W.  N.  C.  75,  Affirming 
20  Pa.  Co.  Ct.  255,  6  Pa.  Dist.  R.  776,  28  Pittsb.  L.  J.  N.  S.  181; 
Harding  v.  People,  160  111.  466,  32  L.  R.  A.  447,  52  Am.  St.  Rep.  344r 
43  N.  E.  624;  Re  Preston,  63  Ohio  St.  439,  52  L.  R.  A.  525,  foot- 
note p.  523,  81  Am.  St.  Rep.  642,  59  N.  E.  101, — holding  void,  stat- 
ute against  screening  coal  before  weighing  and  crediting  to  miner;  Brace- 
ville  Coal  Co.  v.  People,  147  111.  70,  22  L.  R.  A.  341,  footnote  p.  340,  37  Am. 
St.  Rep.  206,  35  N.  E.  62,  holding  unconstitutional,  statute  requiring  weekly  pay- 
ment of  wages  by  specified  corporations;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58- 
Ark.  423,  23  L.  R.  A.  270,  41  Am.  St  Rep.  109,  25  S.  W.  75,  holding  unconsti- 
tutional, act  requiring  corporation,  on  discharging  employee,  to  pay  wages  in 
full  to  date,  regardless  of  damages  from  employee's  failure  to  perform  contract  -T 
Re  Morgan,  26  Colo.  444,  47  L.  R.  A.  64,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  hold- 
ing void,  act  prohibiting  working  more  than  eight  hours  a  day  in  mines  or  smelt- 
ers; Ritchie  v.  People,  155  111.  106,  29  L.  R.  A.  82,  46  Am.  St.  Rep.  315,  40> 
N.  E.  454,  holding  void,  act  limiting  number  of  hours  females  may  be  employed 
in  factories  or  workshops;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543r 
58  L.  R.  A.  754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  holding  void,  act  forbid- 
ding discharge  of  employee  because  he  belongs  to  labor  organization;  Adams  v. 
Brenan,  177  111.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314,  holding 
void,  provision  in  contract  by  board  of  education  that  none  but  union  labor  shall 
be  employed;  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  19,  52  L.  R.  A.  822,  82 
Am.  St.  Rep.  605,  59  N.  E.  716,  holding  void,  act  fixing  compensation  city  must 
pay  for  labor  or  other  services;  Eden  v.  People,  161  111.  304,  32  L.  R.  A.  662,. 
52  Am.  St.  Rep.  365,  43  N.  E.  1108,  holding  void,  act  making  it  unlawful  for 
barbers  to  do  business  on  Sunday;  Chicago  v.  Netcher,  183  111.  Ill,  48  L.  R.  A. 
264,  75  Am.  St.  Rep.  93,  55  N.  E.  707,  holding  void,  ordinance  against  selling- 
any  article  of  food  where  dry  goods,  drugs,  etc.,  are  sold. 

Cited  in  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853,  holding  stat- 
utory provision  as  to  mode  of  paying  miners  inapplicable  where  contract  exists 
for  payment  in  different  mode;  Street  v.  Varney  Electrical  Supply  Co.  160* 
Ind.  346,  61  L.  R.  A.  160,  98  Am.  St.  Rep.  325,  66  N.  E.  895,  holding  act  re- 
quiring municipal  corporations  to  pay  more  for  common  labor  employed  on 


317  L.  R.  A.  CASES  AS  AUTHORITIES.  [17  L.R.A.  <55C 

public  improvements  than  it  is  worth  in  market,  void;  Tolliver  v.  Blizzard,  143 
Ky.  776,  34  L.R.A. (N.S.)  894,  137  S.  W.  509,  holding  that  ordinance  that  pro- 
hibits sale  of  harmless  drinks  is  unlawful  interference  with  liberty  of  property 
rights  of  citizen  and  void;  Lawrence  v.  Rutland  R.  Co.  80  Vt.  389,  15  L.R.A. 
'(N.S.)  358,  67  Atl.  1091,  13  Ann.  Cas.  475,  holding  a  statute  requiring  corpora- 
tions engaged  in  certain  business  to  pay  their  employees  every  week  and  that 
payment  be  in  lawful  money  is  not  invalid  as  a  denial  of  the  equal  protection 
of  the  laws. 

Cited  in  footnote  to  State  ex  rel.  Curtis  v.  Brown  &  S.  Mfg.  Co.  17  L.  R.  A.  856, 
which  holds  valid,  act  requiring  weekly  payment  of  corporate  employees. 

Cited  in  notes  (21  L.  R.  A.  789)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (19  L.  R.  A.  143)  on  statutory  limitation  of  hours 
of  labor;  (37  Am.  St.  Rep.  213)  on  statute  regulating  relations  of  master  and 
servant;  (62  Am.  St.  Rep.  178)  on  protection  of  corporations  from  special 
and  hostile  legislation  respecting  employees;  (139  Am.  St.  Rep.  872)  on 
constitutionality  of  statutes  relating  to  wages. 

Distinguished  in  State  v.  Wilson,  7  Kan.  App.  444,  53  Pac.  371,  sustaining 
act  against  screening  coal  mined  before  weighing;  Meadowcroft  v.  People,  163 
111.  63,  35  L.  R.  A.  179,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  sustaining  act 
making  it  crime  for  insolvent  banks  to  receive  deposits;  Vogel  v.  Pekoe,  157  111. 
344,  30  L.  R.  A.  494,  42  N.  E.  386  (approved  in  dissenting  opinion),  sustaining 
act  restricting  to  designated  class  of  persons,  right  to  recover  attorneys'  fees. 

Disapproved  in  McLean  v.  Arkansas,  211  U.  S.  549,  53  L.  ed.  320,  29  Sup. 
Ct.  Rep.  206,  holding  a  statute  under  which  miners  employed  at  quantity  rates 
are  prevented  from  contracting  for  wages  upon  the  basis  of  screened  coal  in- 
stead of  the  weight  of  the  coal  as  originally  produced  in  the  mine  is  a  valid 
exercise  of  the  police  power. 

17  L.  R.  A.  856,  STATE  ex  rel.  CURTIS  v.  BROWN  &  S.  MFG.  CO.  18  R.  I.  16, 

25   Atl.   246. 
Applicability  of  provisions  of  Federal  Constitution. 

Approved  in  Re  State  House,  19  R.  I.  337,  33  Atl.  448,  holding  provision  as 
to  jury  trial  in  amendment  to  Federal  Constitution  inapplicable  to  legislation  of 
states. 

Cited  in  note    (60  L.  R.  A.  325)    on  constitutional  provisions  as  to  equality 
in  corporate  taxation. 
What  constitutes  a  "taking:"  of  property. 

Approved  in  Wood  v.  Quimby,  20  R.  I.  488,  40  Atl.  161,  holding  taxing  for  fire 
protection   purposes,   of  land   too   far   away   to   be  benefited,   not  a   "taking"   of 
property. 
Corporation  as  a  "person"  or  "citizen." 

Cited  in  notes   (60  L.  R.  A.  330,  331)   on  status  of  corporations  as  to  equality 
in  taxation;    (70  L.R.A.  541)    on  right  of  nonresidents  to  sue  foreign  corpora- 
tions. 
Restrictions  on  right  to  contract  or  labor. 

Approved  in  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  431,  23  L.  R.  A. 
273,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  right  to  enact  statutes  regu- 
lating contracts  between  corporations  and  employees,  under  reserved  power  to 
amend  corporate  charters;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  439, 
23  L.  R.  A.  275,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  sustaining  statutory  restric- 
tions of  contracts  between  corporations  and  employees  as  against  objection 
of  interference  with  employees'  right  to  contract;  State  v.  Haun,  7  Kan.  App. 
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520,  54  Pac.  130,  sustaining  act  securing  wages  of  employees  of  corporations  em- 
ploying ten  or  more  persons,  under  power  to  amend  corporate  charter;  Opinion 
of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  E.  713,  upholding  statute 
requiring  weekly  payment  of  wages  by  employers,  wyhether  corporations  or  in- 
dividuals; Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A.  322,  76- 
Am.  St.  Rep.  682,  53  S.  W.  955.  upholding  act  requiring  employers  to  redeem,  on 
demand,  scrip,  etc.,  given  in  payment  of  wages. 

Cited  in  Opinion  of  Justices,  97  Me.  593,  55  Atl.  828,  expressing  opinion  that 
legislature  has  power  to  limit  incorporated  insurance  companies  to  issuance 
of  one  standard  fire  policy;  Re  Ten-Hour  Law,  24  R.  I.  604,  61  L.  R.  A.  613, 
54  Atl.  602,  justices  expressing  opinion  that  legislature  has  power  to  enact  law 
limiting  hours  of  service  on  street  railways;  State  v.  Loomis,  115  Mo.  334,  21 
L.  R.  A.  810,  22  S.  W.  350  (dissenting  opinion),  majority  holding  void,  act 
prohibiting  mining  and  manufacturing  corporations  paying  employees  in  other 
than  lawful  money;  Poli  v.  Xuma  Block  Coal  Co.  149  Iowa,  110,  33  L.R.A. 
(X.S.)  654,  127  N.  W.  1105,  to  the  point  that  statutes  affecting  liability  of 
emplover  are  not  violative  of  constitutional  right  to  enter  into  contracts:  Kiley 
v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  231,  119  N.  W.  309,  on  the  existence  of 
the  right  of  the  legislature  to  restrict  the  power  of  corporations  to  contract. 

Cited  in  footnotes  to  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which 
holds  unconstitutional,  statute  requiring  weekly  payment  of  wages  by  specified 
corporations;  Ramsey  v.  People,  17  L.  R.  A.  853.  which  holds  unconstitutional, 
statute  against  screening  coal  before  weighing  and  crediting  to  miner;  Inter- 
national Text  Book  Co.  v.  Weisinger,  65  L.R.A.  599,  which  sustains  statute  pro- 
hibiting assignment  of  future  wages. 

Cited  in  notes  (21  L.  R.  A.  789,  797)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business:  (28  L.  R.  A.  344)  on  validity  and  effect  of  stat- 
utes regulating  time  of  payment  of  wages;  (19  L.  R.  A.  143)  on  statutory- 
limitation  of  hours  of  labor;  (62  Am.  St.  Rep.  177)  on  protection  of  corpora- 
tions from  special  and  hostile  legislation;  (122  Am.  St.  Rep.  913)  on  constitution- 
ality of  statutes  regulating  time  and  method  of  payment  of  wages;  (139  Am. 
St.  Rep.  865)  on  constitutionality  of  statutes  relating  to  wages. 

Disapproved  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  390,  62  L.  R.  A. 
.144,  footnote  p.   136,  66  N.  E.   1005,  holding  act  requiring  weekly  payment  of 
wages  void. 
Due  process  of  law. 

Cited  in  Gunn  v.  Union  R.  Co.  23  R.  I.  301,  49  Atl.  999,  holding  act  au- 
thorizing appellate  division  to  grant  new  trials  "for  reasons  for  wrhich  new  trials 
are  granted  at  common  law"  not  void  as  depriving  one  of  rights  without  due  proc- 
ess of  law;  Shortall  v.  Puget  Sound  Bridge  &  Dredging  Co.  45  Wash.  295,  122 
Am.  St.  Rep.  899,  88  Pac.  212,  holding  an  act  providing  for  the  payment  of 
the  wages  of  employees  of  corporations  in  lawful  money  and  that  wages  earned 
by  the  laborers  be  payable  whenever  the  laborer  ceases  work,  is  not  unconstitu- 
tional as  depriving  a  person  of  property  without  due  process  of  law. 

Cited  in  footnote  to  Republican  Iron  &  S.  Co.  v.  State,  62  L.R.A.  136,  which 
holds  statute  requiring  weekly  payment  of  wages  a  violation  of  constitutional 
provision  for  requirement  of  due  process  of  law. 
Equal  protection  of  l:i\vs. 

Cited  in  Arkansas  Stave  Co.  v.  State,  94  Ark.  34,  27  L.R.A.  (N.S.)  258,  140 
Am.  St.  Rep.  103,  125  S.  W.  1001.  holding  an  act  providing  that  corporations 
doing  business  in  the  state  pay  their  employees  semimonthly  is  not  invalid  as 
denying  to  the  corporation  the  equal  protection  of  the  laws;  Lawrence  v.  Rutland 
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R.  Co.  80  Vt.  387,  15  L.R.A.  (X.S.)  357,  67  Atl.  1091,  13  Ann.  Cas.  475,  holding 
an  act  requiring  corporations  of  a  certain  nature  to  pay  their  employees  every 
week  and  that  payment  be  made  in  lawful  money,  is  not  unconstitutional  as 
denying  to  such  corporations  the  equal  protection  of  the  laws;  McGuire  v. 
Chicago,  B.  &  I.  R.  Co.  131  Iowa,  367,  33  L.R.A.  (N.S.)  718,  108  N.  W.  902, 
holding  an  act  making  every  corporation  operating  a  railroad  liable  for  injuries 
to  a  servant  caused  by  the  negligence  of  a  fellow-servant  was  not  unconstitu- 
tional as  denying  to  the  corporation  the  equal  protection  of  the  laws. 

Cited  in  note    (16   Eng.  Rul.  Cas.   679)    on  necessity  of  municipal  by-law  or 
ordinance  being  reasonable. 
Effect   of  accepting  part   of  act. 

Cited  in  MacDonald  v.  New  York,  N.  H.  &  H.  R.  Co.  23  R.  I.  562,  51  Atl. 
578,  holding  railroad  corporation  bound  by  amendments  as  to  liability  for  set- 
ting  fires,  by  accepting  part  of   same  act  giving  certain  immunities. 
Certifying:   constitutional   questions. 

Cited  in  State  v.  Collins,  27  R.  I.  426,  62  Atl.  1010,  holding  where  a  district 
court  had  only  power  to  adjudge  a  defendant  charged  with  the  maintenance  of 
a   liquor   nuisance   "probably   guilty"    and   transmit   the   cause   to   the   superior 
court,  it  had  no  power  to  transmit  a  constitutional  question. 
Corporate   powers. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  364,  —  L.R.A. (N.S.)  — , 
108  N.   W.  902,  on  corporations   as   having  no  rights  except  those  with  which 
they  are  endowed  by  the  law  making  power. 
Constitutional  rights  in  criminal  trial. 

Cited  in  State  v.  Armeno,  29  R.  I.  435,  72  Atl.  216,  holding  an  act  declaring 
unsanitary  barbershops  to  be  a  nuisance  and  providing  for  the  prosecution  of 
the  proprietor  and  a  penalty  for  the  maintenance  thereof,  is  not  unconstitu- 
tional as  putting  the  defendant  twice  in  jeopardy  for  the  same  offense. 
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18  L.  R.  A.  33,  FULLERTON  v.  HILL,  48  Kan.  558,  29  Pac.  583. 
Rig-htM  and  liabilities  of   indorsers. 

Cited  in  footnotes  to  Sheahan  v.  Davis,  28  L.  R.  A.  476,  which  upholds  right 
of  indorser  for  third  person's  benefit  to  recover  from  maker;  Ewan  v.  Brooks- 
Waterfield  Co.  35  L.  R.  A.  786,  which  holds  maker  of  note  payable  to  own  order, 
indorsing  same,  liable  as  maker  only. 

Cited  in  notes   (72  Am.  St.  Rep.  681)   on  effect  of  indorsement  by  stranger  be- 
fore deliver}^;    (4  Eng.  Rul.  Cas.  549)    on  presumptive  order  of  liability  among 
parties  to  bill  or  note. 
Parol  evidence  :<s   to  liability  on   negotiable  instruments. 

Approved  in  Kline  v.  Bank  of  Tescott,  50  Kan.  97,  18  L.  R.  A.  535,  34  Am. 
St.  Rep.  107,  31  Pac.  688;  Benham  v.  Smith,  53  Kan.  498,  36  Pac.  997;  Atkinson 
v.  Bennet,  103  Ga.  511,  30  S.  E.  599;  Janes  v.  Citizens  Bank,  9  Okla.  562,  60  Pac. 
290, —  holding  parol  evidence  admissible  to  show  liability  of  indorser  on  promis- 
sory note. 

Cited  in  footnotes  to  Gregg  v.  Groesbeck,  32  L.  R.  A.  266,  which  holds  parol 
evidence  inadmissible  that  indorser  had  given  instruction  to  destroy  indorsement 
before  note  transferred;  Peterson  v.  Russell,  29  L.  R.  A.  612,  which  holds  oral 
evidence  admissible  to  explain  writing  of  names  on  back  of  note  to  which  one  is 
not  a  party;  United  States  Nat.  Bank  v.  Geer,  41  L.  R.  A.  439,  which  holds  in- 
admissible, parol  evidence  to  vary  indorsement  on  certificate  of  deposit  for  pay- 
ment of  certain  person's  order  for  indorser's  account. 

18  L.  R.  A.  37,  ULRICH  v.  ULRICH,  136  N.  Y.  120,  32  N.  E.  606. 
-Recovery  for  services  rendered  parent  or  near  relative. 

Approved  in  Re  Stevenson,  86  Hun,  327,  33  N.  Y.  Supp.  493,  holding  no  legal 
presumption  to  exist  against  agreement  to  pay  for  services  rendered  by  child 
to  parent;  Gorrell  v.  Taylor,  107  Tenn.  570,  64  S.  W.  888,  holding  child  cannot 
maintain  action  to  recover  compensation  for  services  to  parent  in  absence  of  con- 
tract; Marion  v.  Farnan,  68  Hun,  384,  22  N.  Y.  Supp.  946,  holding  daughter 
may  recover  for  services  rendered  mother,  if  compensation  was  expected  and 
promised. 

Cited  in  More  v.  Shepard,  133  App.  Div.  473,  117  N.  Y.  Supp.  1095,  holding 
that  support  and  care  of  mother  by  son  is  presumed  to  be  gratuitous  in  absence 
of  agreement  to  the  contrary. 

Cited  in  footnote  to  Plate  v.  Durst,  32  L.  R.  A.  404,  which  sustains  right  of 
minor  living  with  near  relative  to  recover  actual  value  of  services  rendered  on 
promise  of  compensation. 
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Cited  in  note  (11  L.R.A.  (N.S.)  891)  on  implication  of  agreement  to  pay  for 
services  of  relative  or  member  of  household. 

18  L.  R.  A!  39,  MANSFIELD  v.  PLACE,  93  Mich.  450,  53  N.  W.  617. 
Construction  of   deed. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 
Ae<itiirement  of  right   to  harvest   Ice. 

Approved  in  Williams  v.  Barber,  104  Mich.  33,  62  N.  W.  155,  holding  right 
to  harvest  ice  acquired  by  prescription,  as  effective  as  if  acquired  by  deed. 

Cited  in  footnotes  to  Becker  v.  Hall,  56  L.  R.  A.  573,  which  holds  marking, 
staking,  or  cleaning  ice  not  thick  enough  for  harvesting,  insufficient  appropria- 
tion; Marsh  v.  McNider,  20  L.  R.  A.  334,  which  authorizes  sale  by  tenant  of  right 
to  cut  ice  on  running  stream. 
Easements. 

Cited  in  Dummer  v.  United  States  Gypsum  Co.  153  Mich.  633,  117  N.  W.  317, 
holding  that  title  to  an  easement  may  be  acquired  by  prescription  in  the  same 
time  as  title  to  land. 

Cited  in  note    (33  Am.  St.  Rep.  543)    on  easements  by  adverse  user. 

18  L.  R.  A.  44,  WARTMAN  v.  SWINDELL,  54  N.  J.  L.  589,  25  Atl.  356. 
Liability  for  injury  from  act  committed  as  a  joke. 

Cited  in  footnote  to  State  v.  Monroe,  43  L.  R.  A.  861,  which  holds  druggist 
dropping  croton  oil  on  candy  for  customer  for  joke  on  third  person  liable  for 
assault. 

18  L.  R.  A.  45,  KILVINGTON  v.  SUPERIOR,  83  Wis.  222,  53  N.  W.  487. 
Power  of  municipality. 

Approved  in  Smiley  v.  MacDonald,  42  Neb.  14,  27  L.  R.  A.  545,  47  Am.  St. 
Rep.  684,  60  N.  WT.  355,  holding  contract  for  collection  and  disposition  of  foul 
refuse  of  municipality  valid  exercise  of  police  power;  State  ex  rel.  Wisconsin 
Teleph.  Co.  v.  Sheboygan,  111  Wis.  38,  86  N,  W.  657,  holding  municipality  may 
exercise  such  implied  powers  as  are  essentially  necessary  to  render  corporate 
existence  effective;  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  61 
C.  C.  A.  98,  126  Fed.  36,  upholding  right  of  city  to  grant  exclusive  franchise  for 
removal  of  garbage  for  fifty  years. 

Cited  in  Bennett  v.  Nebagamon,   122  Wis.  300,  99  N.  W.   1039,  holding  that 
town  has  power  to  issue  bonds  to  pay  for  fire  apparatus  under  its  general  power 
to  provide  system  of  fire  protection. 
Competitive  bidding-  for  public  \vorfc. 

Approved  in  Holmes  v.  Detroit,  120  Mich.  232,  45  L.  R.  A.  124,  footnote  p. 
121,  77  Am.  St.  Rep.  587,  79  N.  W.  200,  holding  competitive  bidding  not  pre- 
cluded by  municipality  specifying  patented  material  for  street  pavement;  State 
ex  rel.  Atty.  Gen.  v.  Shawnee  County,  57  Kan.  274,  45  Pac.  616,  holding  contract 
for  erection  of  patented  bridge  will  not  be  restrained  by  injunction,  where  there 
is  opportunity  for  competitive  bidding;  Hurley  Water  Co.  v.  Vaughn,  115  Wis. 
477,  91  N.  W.  971,  holding  statute  relating  to  letting  of  contracts  to  lowest 
bidder  inapplicable  to  contract  for  public  water  supply. 

Cited  in  Reed  v.  Rockliff-Gibson  Constr.  Co.  25  Okla.  639,  138  Am.  St.  Rep. 
937,  107  Pac.  168,  holding  that  contract  for  pavement  let  to  lowest  bidder  is  not 
invalid  because  patented  article  was  specified,  where  patentee  agreed  to  allow 
use  of  patent;  Saunders  v.  Iowa  City,  134  Iowa,  143,  9  L.R.A. (N.S.)  397,  111 
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X.  W.  529,  holding  that  city  may  let  contract  under  competitive  bids,  though  the 
use  of  a  patented  material  is  required  and  citing  annotation  also  on  this  point; 
Baltimore  v.  Flack,  104  Md.  136,  64  Atl.  702,  holding  valid  contract  for  paving 
with  patented  material  where  patentee  had  agreed  to  permit  any  contractor  tc* 
use  the  patented  article  at  a  fixed  price;  Dillingham  v.  Spartanburg,  75  S.  C. 
558,  8  L.R.A.  (X.S.)  417,  117  Am.  St.  Rep.  917,  56  S.  E.  381,  9  Ann.  Cas.  829, 
holding  that  city  may  contract  for  pavement  of  patented  material  where  all 
competition  which  the  circumstances  will  permit,  is  allowed. 

Cited  in  footnotes  to  Diamond  v.  Mankato,  61  L.  R.  A.  448,  which  holds  street 
improvement  contract  avoided  by  limiting  asphaltum  to  two  particular  kinds 
and  inserting  other  conditions  tending  to  restrict  bidding;  Fishburn  v.  Chicago, 
39  L.  R.  A.  482,  which  holds  void,  as  creating  monopoly,  ordinance  for  paving 
with  asphaltum  from  lake  owned  by  private  corporation. 

Cited  in  notes  (26  L.  R.  A.  711)  on  right  of  lowest  bidder  on  public  contract; 
(5  L.R.A.  (X.S.)  680)  on  validity  of  contract  for  material  patented  or  held  in 
monopoly,  where  public  letting  to  lowest  bidder  required ;  ( 38  L.R.A.  ( N.S. ) 
654)  on  discretion  in  choosing  between  bidders  for  public  contract. 

Distinguished  in  Monaghan  v.  Indianapolis,  37  Ind.  App.  289,  295,  76  X.  E. 
424,  holding  that  city  cannot  let  contract  requiring  use  of  patented  material 
under  statute  requiring  competitive  bids;  Allen  v.  Milwaukee,  328  Wis.  682, 
5  L.R.A.(X.S.)  684,  116  Am.  St.  Rep.  54,  106  X.  W.  1099,  8  Ann.  Cas.  392, 
holding  invalid  contract  by  city  for  paving  with  patented  article  where  charter 
provision  relating  to  use  of  patented  material  was  not  complied  with. 
Plans  and  specifications  for  public  vcork. 

Cited  in  note  (30  L.R.A. (X.S.)  214)  on  sufficiency  of  specifications  for  guid- 
ance of  bidder  for  public  contract. 

Distinguished  in  Ricketson  v.  Milwaukee,  105  Wis.  602,  47  L.  R.  A.  690,  foot- 
note p.  685,  81  X.  W.  864,  which  holds  void,  contract  for  garbage  crematory,  let 
without  filing  plan  and  on  indefinite  specifications,  and  referring  particularly  to 
the  annotation  in  18  L.  R.  A.  45. 
Contracts  for  pnl>lic  work  or  service. 

Distinguished  in  Erskine  v.  Steele  County,  4  X.  D.  344,  28  L.  R.  A.  647,  60 
X.  W.  1050,  holding  warrant  issued  by  county  in  payment  of  services  rendered 
under  ultra  vires  contract  void. 

18  L.  R.  A.  49,  LEIGH  v.  HARRISOX,  69  Miss.  923,  11  So.  604. 
Subjecting:  trnst  estate  to  claims  of  creditors. 

Cited  in  Stansel  v.  Hahn,  96  Miss.  622,  50  So.  696;  Thomas  v.  Thomas,  97 
Miss.  714,  53  So.  630, — holding  that  interest  of  beneficiary  in  trust  fund  income 
is  not  liable  for  his  debts  where  exclusive  management  was  vested  in  executor; 
Mason  v.  Rhode  Island  Hospital  Trust  Co.  78  Conn.  85,  61  Atl.  57,  3  Ann.  Cas. 
586;  Mattison  v.  Mattison,  53  Or.  258,  133  Am.  St.  Rep.  829,  100  Pac.  4,  18 
Ann.  Cas.  218, — holding  that  trust  estate  for  life  of  beneficiary  may  be  created 
under  which  his  income  may  not  be  alienated  nor  be  liable  for  his  debts. 

Cited  in  footnotes  to  Re  Qua  v.  Graham,  52  L.  R.  A.  641,  which  holds  annuity 
in  wife's  will  in  lieu  of  other  interest,  accepted  by  husband,  not  trust  beyond 
reach  of  creditors;  Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  which  denies  power 
to  create  equitable  life  estate  free  from  debts  of  beneficiary;  Murphy  v.  Delano, 
55  L.  R.  A.  727,  which  holds  income  of  spendthrift  trust  not  within  reach  of 
creditors  by  void  agreement  of  trustees  to  pay  certain  portion  of  income  absolute- 
ly to  beneficiary. 

Distinguished  in  Stern  v.  Hampton,  73  Miss.  565,  19  So.  300,  holding,  where 
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whole  equitable  interest  is  vested  in  widow  and  children,  without  restriction, 
latter  may  convey  to  former,  and  mortgage  executed  by  her  upon  the  property 
is  valid  as  against  her  creditors. 

18  L.  R.  A.  53,  OLMSTEAD  v.  BACH  (Md.)  25  Atl.  343. 
Judgment  as  bar. 

Reversed  on  rehearing  in  78  Md.   132,  22  L.  R.  A.  74,  44  Am.   St.  Rep.  273, 
27  Atl.  501,  holding  satisfied  judgment  for  one  week's  wages  of  discharged  em- 
ployee bar  to  subsequent  action. 
Remedy  of  wrongfully  discharged  servant. 

Cited  in  note  (5  L.R.A.  (N.S.)  587)  on  remedy  of  wrongfully  discharged 
servant  with  respect  to  services  actually  rendered. 

18  L.  R.  A.  55,  NICHOLS  v.  SOUTHERN  P.  CO.  23  Or.   123,  37  Am.  St.  Rep. 

664,  31  Pac.  296. 
Assifi  mi  hi! ;  <  \    of  railroad  coupon  ticket. 

Approved  in  The  Williamette  Valley,  71  Fed.  713,  holding  purchaser  from 
ticket  broker  of  return  part  of  round-trip  ticket  containing  no  provision  against 
transferability  entitled  to  use  same. 

Cited  in  footnote  to  Schubach  v.  Mcdonald,  65  L.R.A.  136,  which  holds  that 
assignee  of  nontransferable  railroad  ticket  sold  at  reduced  rate  cannot  acquire 
any  assignable  right  therein. 

Cited  in  note  ( 61  Am.  St.  Rep.  103 )   on  transferability  of  coupon  tickets. 
Ticket  as  prima   facie  evidence   of  right  to  ride. 

Approved  in  International  &  G.  N.  R.  Co.  v.  Ing,  29  Tex.  Civ.  App.  399,  68 
S.  W.  722,  holding  excursion  ticket  prima  facie  evidence  of  possessor's  right  to 
ride. 
Ticket  limited  to  specified  "branch." 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Parry,  22  L.  R.  A.  251,  which  holds 
round-trip  ticket  by  specified  "branch"  good  on  main  line  only  on  trains  connect- 
ing with  branch  trains. 
Ticket  brokerage. 

Cited  in  note  (24  L.  R.  A.  152)   on  statutes  against  ticket  brokerage  or  "scalp- 
ing." 
Right   of  stop-over  on   coupon   ticket. 

Cited  in  note   (28  L.  R.  A.  774)   on  right  of  passenger  to  stop  over. 
Coupon  ticket  as  contract. 

Cited  in  Brian  v.  Oregon  Short  Line  R.  Co.  40  Mont.   120,  25  L.R.A. (X.S.) 
464,  105  Pac.  489,  20  Ann.  Cas.  311,  on  coupon  ticket  as  being  a  separate  con- 
tract with  each  road  over  which  issued. 
Estoppel  to  deny  agency. 

Cited  in  Brian  v.  Oregon  Short  Line  R.  Co.  40  Mont.  114,  25  L.R.A. (N.S.)  461, 
105  Pac.  489,  holding  railroad  estopped  to  deny  that  another  company  selling  a 
ticket  over  its  line  acted  as  its  agent,  where  such  tickets  were  customarily  ac- 
cepted by  it,  and  only  objection  raised  by  conductor  was  that  time  limit  had 
expired. 

18  L.  R.  A.  60,  YORK  v.  MAINE  C.  R.  CO.  84  Me.  117,  24  Atl.  790. 
Negligence   in   making   flying   switch. 

Cited  in  Smith  v.  Maine  C.  R.  Co.  87  Me.  349,  32  Atl.  967,  and  Baker  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  147  Mo.  159,  48  S.  W.  838,  holding  railroad  company 
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guilty  of  implied  negligence  in  making  "flying  switch"  at  crossing  without  using 
proper  precautions  to  protect  travelers  from  injury. 

Cited  in  note   (18  L.  R.  A.  64)   on  negligence  of  railroad  company  as  to  flying 
switches  or  detached  cars  moving  by  their  own  momentum. 
Contributory  negligence   at   crossing:. 

Approved  in  Day  v.  Boston  &  M.  R.  Co.  96  Me.  217,  90  Am.  St.  Rep.  335,  52 
Atl.  771,  setting  aside  verdict  against  railroad  company  where  evidence  did  not 
show  that  one  killed  at  crossing  looked  or  listened. 

Cited  in  Milbourne  v.  Arnold  Electric  Power  Station  Co.  140  Mich.  326,  70 
L.R.A.  606,  103  N.  W.  821  (dissenting  opinion),  on  contributory  negligence  as 
defense;  Scott  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  79  Ark.  142,  116  Am.  St.  Rep.  67,  95 
S.  W.  490,  9  Ann.  Cas.  212,  holding  that  where  deceased  was  injured  by  de- 
tached cars  it  was  for  the  jury  to  determine  whether  he  was  guilty  of  con- 
tributory negligence  in  failing  to  look  for  detached  cars  before  crossing;  Toledo, 
St.  L.  &  W.  R.  Co.  v.  Bartley,  96  C.  C.  A.  575,  172  Fed.  87,  holding  employee  in 
railroad  yard  not  guilty  of  negligence  as  a  matter  of  law,  by  failing  to  look 
and  listen  before  crossing  track. 

Distinguished  in  Giberson  v.  Bangor  &  A.  R.  Co.  89  Me.  344,  36  Atl.  400,  hold- 
ing person  failing  to  look  out  for  approach  of  cars  at  village  railroad  crossing 
guil-ty  of  contributory  negligence. 
Duty  of  trial  judge. 

Cited  in  Hamlin  v.  Treat,  87  Me.  316,  32  Atl.  909,  and  Jameson  v.  Weld,  93 
Me.  358,  45  Atl.  299,  holding  presiding  justice  may  suggest  to  jury  the  real 
issues,  and  harmonize  contradictory  arguments  of  counsel ;  State  v.  Lambert, 
104  Maine,  400,  71  Atl.  1092,  15  Ann.  Cas.  1055,  on  effect  of  comment,  not 
amounting  to  expression  of  an  opinion,  by  the  judge  in  charge  to  jury. 
Setting  aside  verdict. 

Approved  in  Pollard  v.  Maine  C.  R.  Co.  87  Me.  62,  32  Atl.  735,  and  Griswold 
v.  Lambert,  89  Me.  536,  36  Atl.  1046,  holding  court  will  not  set  aside  verdict 
unless  so  clearly  wrong  that  impartial  men  would  not  have  rendered  it,  except 
by  mistake. 

Cited  in  Lebrecque  v.  Hill  Mfg.  Co.  104  Me.  390,  71  Atl.  1023,  holding  that 
court  will  not  set  aside  verdict  which  is  not  unmistakably  wrong. 
Province   of   jury. 

Followed  in  Goodwin  v.  Boston  &  M.  R.  Co.  84  Me.  210,  24  Atl.  816,  holding 
determination  of  facts  and  circumstances  attending  injury,  and  whether  acts  or 
omissions  of  parties  were  prudent  or  negligent,  questions  for  jury. 

Cited  in  Benson  v.  New  York,  N.  H.  &  H.  R.  R.  Co.  26  R.  I.  410,  59  Atl.  79  (dis- 
senting opinion),  on  question  of  standard  of  duty  being  for  the  jury  where  evi- 
dence is  conflicting. 

Cited  in  note    (33   Am.  St.  Rep.  28)    on  contributory  negligence   as  question 
for  jury. 
"Waiver  of  objections  to   charge  to  Jury. 

Approved  in  State  v.  Richards,  85  Me.  257,  27  Atl.  122,  holding  failure  of  coun- 
sel to  make  proper  and  timely  objections  to  erroneous  charge  to  jury  by  court 
deemed  a  waiver. 

18  L.  R.  A.  63,  KENTUCKY  C.  R.  CO.  v.  SMITH,  93  Ky.  449,  20  S.  W.  392. 
Care  in  use  of  tracks. 

Cited  in  Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  61,  79  Am.  St.  Rep.  149, 
25  So.  338,  holding  it  not  erroneous  to  charge  jury  that  failure  of  railway  com- 
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pany  to  provide  flagman  at  highway  crossing  in  village  while  switching  cars  was 
gross  negligence. 

I  Cited  in  footnote  to  West  Virginia  C.  &  P.  R.  Co.  v.  State,  61  L.  R.  A.  574, 
which  holds  company  liable  for  injury  to  bystander  by  car  broken  loose  from 
train  and  thrown  from  track  by  collision  with  other  car  at  foot  of  decline. 
Flying  switches. 

Cited  in  Bradley  v.  Ohio  River  &  C.  R.  Co.  126  N.  C.  742,  36  S.  E.  181,  holding 
railway  company  guilty  of  negligence  per  se  in  shunting  or  "kicking"  cars  across 
highway  in  populous  community,  without  proper  precaution  for  safety  of 
travelers;  Williams  v.  Northern  P.  R.  Co.  63  Wash.  61,  114  Pac.  888,  Ann. 
Cas.  1912  D,  340,  holding  that  negligence  of  railroad  in  making  flying  switch,  in 
city  is  for  jury,  where  switched  cars  are  on  down  grade  on  spur  track  running 
nearly  parallel  with  sidewalk  until  it  crossed  walk  at  angle;  Vaden  v.  North 
Carolina  R.  Co.  150  N.  C.  701,  64  S.  C.  762,  holding  it  negligence  per  se  for 
railroad  to  make  flying  switches  over  crossing  in  street  of  populous  town,  citing 
specially  full  annotation  on  this  point;  Farris  v.  Southern  R.  Co.  151  N.  C.  488, 
40  L.R.A. (N.S.)  1117,  66  S.  E.  457,  holding  it  negligence  for  railroad  to  make 
flying  switches,  and  send  detached  cars  without  warning  over  crossing  where 
employees  customarily  crossed. 

Cited  in  footnotes  to  Roth  v.  Union  Depot,  Co.  31  L.  R.  A.  855,  which  holds 
railroad  liable  for  kicking  car  around  curve  down  grade  at  place  where  track 
used  as  footpath;  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  33  L.  R.  A.  496,  which 
holds  it  negligent  to  kick  cars  at  speed  of  more  than  6  miles  an  hour,  in  violation 
of  ordinance;  Schaible  v.  Lake  Shore  &  M.  S.  R.  Co.  21  L.  R.  A.  660,  which  holds 
kicking  cars  without  attendant  in  railroad  yard  not  negligence  per  se;  York  v. 
Maine  C.  R.  Co.  18  L.  R.  A.  60,  which  authorizes  finding  of  negligence  in  making 
flying  switch  across  highway;  Pomponio  v.  New  York,  N.  H.  &  H.  R.  Co.  32  L. 
R.  A.  530,  which  requires  reasonable  care  in  making  flying  switch  at  crossing 
kept  planked  by  company  for  employees. 

Cited  in  note  (  25  L.  R.  A.  292)  on  duty  to  maintain  lookout  on  railroad  train. 
Contributory  negligence. 

Cited  in  Schleiger  v.  Northern  Terminal  Co.  43  Or.  15,  72  Pac.  324,  holding  it 
question  for  jury  whether  child  exercises  care  required  of  one  of  his  age  and 
development;  Monroe  v.  Lake  Shore  &  M.  S.  R.  Co.  129  Mich.  312,  88  N.  W.  888, 
holding  conflicting  testimony  as  to  care  taken  by  one  injured  by  train  making 
flying  switch  at  crossing  properly  submitted  to  jury;  Chesapeake  v.  0.  R.  Co. 
•v.  Patrick,  135  Ky.  511,  122  S.  W.  820,  holding  that  one  having  the  right  to 
«ross  a  railroad  track  is  not  bound  to  stop,  look,  and  listen  before  crossing. 
View  by  jnry. 

Cited  in  note   (42  L.  R.  A.  375)   on  view  by  jury. 
Supplemental  ground   for  motion   for   new   trial. 

Cited  in  Wooldridge  v.  White,  105  Ky.  252,  48  S.  W.  1081,  holding  additional 
grounds  for  new  trial  may  be  offered  after  expiration  of  three  days,  if  of  such 
nature  that  they  ought  to  be  considered  before  original  motion  is  dosposed  of. 
.•Setting  aside  excessive  verdict. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Long,  94  Ky.  420,  22  S.  W.  747,  holding 
'verdict  for  $26,000  in  personal  injury  case  excessive. 

18  L.  R.  A.  68,  VENABLE  v.  WABASH  WESTERN  R.  CO.  112  Mo.  103,  20  S. 

W.  493. 
.Inchoate  interest  in  lands. 

Cited  in  Lyford  v.  Laconia,  75  N.  H.  226,  22  L.R.A. (N.S.)   1066,  139  Am.  St. 
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Rep.  680,  72  Atl.  1085,  holding  that  one  who  conveys  land  to  church  society  to 
be  used  for  church  purposes  and  to  revert  to  him  upon  failure  to  use  for  such 
purpose,  is  not  entitled  to  compensation  if  the  property  is  taken  for  a  public  use. 
Inchoate  rig-lit  of  dower. 

Approved  in  Chouteau  v.  Missouri  P.  R.  Co.  122  Mo.  384,  22  S.  W.  458,  hold- 
ing voluntary  conveyance  of  land  by  husband  to  railroad  corporation  destroyed 
wife's  inchoate  right  of  dower;  Baker  v.  Atchison,  T.  &  S.  F.  R.  Co.  122  Mo. 
.398,  30  S.  W.  301  (distinguished  in  dissenting  opinion),  majority  holding  wife's 
inchoate  right  of  dower  completely  cut  off  as  to  land  conveyed  by  husband  to  rail- 
road company;  Bartlett  v.  Ball,  142  Mo.  30,  34  S.  W.  583,  holding  inchoate  right 
•of  dower  subject  to  legislative  changes  until  vested  on  death  of  husband;  Bartlett 
v.  Tinsley,  175  Mo.  332,  75  S.  W.  143,  holding  legislature  may  modify  or  abolish 
inchoate  right  of  dower. 

Cited  in  McAllister  v.  Dexter  &  P.  R.  Co.  100  Me.  377,  29  L.R.A.(N.S.)  732, 
76  Atl.  891,  21  Ann.  Cas.  486,  holding  that  railroad  does  not  take  land  for 
gravel  pit  free  from  right  of  grantor's  wife  to  dower,  although  it  so  far  devotes 
land  to  public  use  as  to  secure  therefrom  materials  for  its  roadbed;  Van  Pelt 
v.  Perry,  218  Mo.  700,  118  S.  W.  425,  on  dower  right  in  land  dedicated  to  public 
use;  Chrisman  v.  Linderman,  202  Mo.  615,  10  L.R.A,(N.S.)  1209,  119  Am.  St. 
Rep.  822,  100  S.  W.  1090;  Benton  v.  St.  Louis,  217  Mo.  698,  129  Am.  St.  Rep. 
.561,  118  S.  W.  418, — on  wife  as  having  no  dower  right  in  lands  taken  for  a 
public  use;  Ferguson  v.  Gentry,  206  Mo.  202,  104  S.  W.  104,  on  dower  as  an  ex- 
pectancy which  may  be  modified  or  abolished  by  the  legislature;  Summers  v. 
Sullivan,  39  Mont.  46,  101  Pac.  166,  holding  it  unnecessary  to  include  wife, 
having  only  an  inchoate  right  of  dower,  in  proceedings  to  condemn  land  for 
public  use;  Arnold  v.  Buffalo,  R.  &  P.  R.  Co.  32  Pa.  Super.  Ct.  458,  holding 
dower  right  defeated  by  grant  of  land  by  husband  for  railroad  right  of  way 
.and  payment  of  damages  therefor  to  him. 

Cited  in  footnote  to  Flynn  v.  Flynn,  42  L.  R.  A.  98,  which  denies  wife's  right 
to  any  part  of  proceeds  of  land  taken  in  eminent  domain,  because  of  inchoate 
right  of  dower. 

Cited  in  notes    (18  L.  R.  A.  79)   on  power  of  husband  or  his  creditors  to  de- 
feat wife's  right  of  dower;    (29  L.R.A.(N.S.)    727,  728,  729,   730)    as  to  dower 
in  land  purchased  by  railroad;    (84  Am.  St.  Rep.  448)    on  constitutionality  of 
statutes  affecting  rights  based  on  pre-existing  marriage. 
FuliHc  use. 

Cited  in  Southern  P.  Co.  v.  Hyatt,  132  Cal.  243,  54  L.  R.  A.  524,  64  Pac.  272, 
holding  land  conveyed  to  railroad  company  for  right  of  way  constitutes  dedica- 
tion to  public  use;  State  ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  588, 
42  L.  R.  A.  126,  46  S.  W.  981  (concurring  opinion),  holding  statutory  authoriza- 
tion of  telegraph  and  telephone  companies  to  obtain  right  of  way  and  condemn 
lands  recognizes  such  use  as  a  public  one;  State  ex  rel.  Allison  v.  Hannibal 
.&  R.  County  Gravel  Road  Co.  138  Mo.  346,  36  L.  R.  A.  460,  39  S.  W.  910,  hold- 
ing expiration  of  turnpike  company's  charter  in  no  wise  affects  public  use  of  high- 
way in  which  said  company  had  only  easement;  Detroit  &  T.  S.  L.  R.  Co.  v. 
Campbell,  140  Mich.  387,  103  N.  W.  856,  on  land  taken  for  railroad  right  of  way 
as  being  taken  for  a  public  use. 
Consensus  of  opinion  and  practice  of  lejeral  profession. 

Approved  in  Watson  v.  Alderson,  146  Mo.  351,  69  Am.  St.  Rep.  615,  48  S.  W. 
478,  holding  general  consensus  of  opinion  of  the  bar  that  creditors  of  an  heir 
have  no  right  to  contest  validity  of  will  is  persuasive  evidence  of  right;  Matz 
•v.  Chicago  &  A.  R.  Co.  85  Fed.  189,  holding  uniform  contemporaneous  practice 
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and  opinion  of  the  bar  with  reference  to  particular  statute  should  have  weight 
in  determining  its  construction;  Verdin  v.  St.  Louis,  131  Mo.  125,  33  S.  W.  480, 
holding  municipal  ordinance  sanctioned  by  contemporaneous  and  long-continued 
practice  will  not  be  declared  invalid  except  for  most  incontrovertible  re:i::jns; 
Fears  v.  Riley,  148  Mo.  64,  49  S.  W.  836,  holding  common  consent  of  legal  profes- 
sion of  much  persuasive  force  in  determining  meaning  of  statute  providing  for 
change  of  venue  in  case  of  joint  defendants;  Steinhauser  v.  Spraul,  127  Mo.  561,. 
27  L.  R.  A.  446,  28  S.  W.  620,  holding  failure  after  diligent  search  to  find  rule 
of  law  fixing  liability  of  wife  for  injuries  suffered  by  domestic  servant  is  cogent 
evidence  of  nonexistence  of  rule;  Barber  Asphalt  Paving  Co.  v.  Meservey,  103  Mo. 
App.  194,  77  S.  W.  137,  holding  opinion  of  legal  profession  as  to  construction  of 
charter  provision  persuasive  evidence  of  its  true  meaning. 

Cited   in  Rhodes  v.  Bell,  230  Mo.   154,   130  S.  W.  465,  holding  that  common 
consent  of  legal  profession  as  shown  by  their  practice  is  good  evidence  of  what 
the  law  is;   Westerman  v.  Supreme  Lodge  K.  R.   196  Mo.  709,  5  L.R.A. (X.S.) 
1126,  94  S.  W.  470;    Hale  v.  Stimson,   198  Mo.  164,  95   S.  W.   885;    Donnell   v. 
Wright,  199  Mo.  316,  97  S.  W.  928;   Donaldson  v.  Allen,  213  Mo.  300,  127  Am.. 
St.  Rep.  601,  111  S.  W.  1128, — holding  that  long  and  uniform  acquiescence  by 
the  Bar  is  good  evidence  of  what  the  law  is. 
Construction  of  statutes. 

Cited  in  Perry  v.  Strawbridge,  209  Mo.  643,  16  L.R.A.  (N.S.)  252,  123  Am.  St. 
Rep.  510,  108  S.  W.  641,  14  Ann.  Cas.  92,  on  construction  of  statute  according 
to  its  spirit  though  in  conflict  with  the  letter  thereof;  State  ex  rel.  Hines  v. 
Scott  County  Macadamized  Road  Co.  207  Mo.  83,  105  S.  W.  752,  13  Ann.  Cas, 
656;  State  ex  rel.  Hines  v.  Cape  Girardeau,  207  Mo.  104,  105  S.  W.  761, — 
holding  that  toll  road  company  has  only  an  easement  in  the  lands  though  taken 
under  statute  providing  that  condemnation  shall  vest  in  them  title  in  fee  simple. 

18  L.  R.  A.  75,  FLOWERS  v.  FLOWERS,  89  Ga.  632,  15  S.  E.  834. 
Competency  of  witness. 

Cited  on  subsequent  appeal  in  92  Ga.  690,  18  S.  E.  1006,  holding  one  who  de- 
fends application  for  dower  individually,  and  not  as  executor,  may  testify  as  to 
transactions  with  deceased. 
Rig-lit  to,  and  defeat  of,  dower. 

Approved  in  Redmond  v.  Redmond,  112  Ky.  766,  66  S.  W.  745,  holding  widow- 
entitled  to  dower  in  land  conveyed  to  son  at  husband's  request  to  defeat  dower; 
Newton  v.  Newton,  162  Mo.  185,  61  S.  W.  881,  holding  equity  will  enforce  right 
to  dower  as  against  conveyance  made  by  husband  with  intent  to  defraud  wife  of 
her  marital  rights. 

Cited  in  footnotes  to  Phelps  v.  Phelps,  25  L.  R.  A.  625,  which  denies  dower 
rights  in  land  conveyed  to  third  person  on  payment  by  husband;  Venable  v. 
Wabash  Western  R.  Co.  18  L.  R.  A.  68,  which  holds  inchoate  right  of  dower 
destroyed  by  husband's  voluntary  conveyance  for  railroad  right  of  way;  Stroup 
v.  Stroup,  27  L.  R.  A.  523,  which  holds  dower  right  attaches  to  land  paid  for  by 
husband,  but  conveyed  by  invalid  trust  to  another  for  his  benefit;  Butler  v~ 
Fitzgerald,  27  L.  R.  A.  252,  which  holds  dower  interest  in  land  alienated  by 
husband  reached  by  taking  value  at  time  of  assigning  dower,  less  value  of  im- 
provements by  alienees;  Haggerty  v.  WTagner,  39  L.  R.  A.  384,  which  holds  wife's 
inchoate  interest  in  husband's  interest  as  cotenant  of  land  subject  to  defeat  by 
partition;  Dayton  v.  Corser,  18  L.  R.  *A.  80,  which  holds  inchoate  dower  right 
not  devested  by  execution  sale;  Bassell  v.  Caywood,  66  L.R.A.  880,  which  holds 
that  contingent  right  of  dower  in  surplus  arising  on  bona  fide  sale  of  husband's* 
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land  to  satisfy  paramount  lien  or  encumbrance  remains  a  charge  on  such  land 
unless  sale  free  from  such  contingency. 

Cited  in  notes  (10  L.  R.  A.  257)  on  power  of  legislatures  to  change  or  destroy 
estates  by  dower,  curtesy,  or  similar  estates;  (31  L.R.A. (N.S.)  1023,  1025)  on 
dedication  of  land  in  which  third  persons  have  interest;  (12  Eng.  Rul.  Cas.  765) 
on  conveyance  in  fraud  of  intended  husband  or  wife. 

Disapproved  in  Archibald  v.  Archibald,  40  N.  S.  411,  holding  wife  not  en- 
titled to  relief  from  transfers  of  property  by  husband  just  prior  to  marriage 
though  made  for  purpose  of  defeating  her  right  therein  and  transferee  had 
knowledge  of  such  intent. 

18  L.  R.  A.  80,  DAYTON  v.  CORSER,  51  Minn.  406,  53  N.  W.  717. 
Dower   rinh  (. 

Approved  in  Lynde  v.  Wakefield,  19  Mont.  29,  47  Pac.  5,  and  Butler  v.  Fitz- 
gerald, 43  Neb.  200,  27  L.  R.  A.  254,  47  Am.  St.  Rep.  741,  61  N.  W.  640,  holding 
dower  right  of  surviving  husband  or  wife  not  defeated  by  execution  sale;  Aretz 
v.  Kloos,  89  Minn.  438,  95  N.  W.  216,  holding  that  wife's  interest  in  husband's 
land  would  not  pass  under  execution  sale;  Holmes  v.  Holmes,  54  Minn.  355,  56 
N.  W.  46,  holding  that  wife's  statutory  interest  in  husband's  lands  cannot  be  set 
off  in  divorce  suit;  Roberts  v.  Meighen,  74  Minn.  277,  77  N.  W.  139,  holding 
assignee  of  purchaser  at  mortgage  sale  has  right  to  satisfy  judgment  lien  subsist- 
ing against  estate  to  preserve  dower  interest  of  purchaser's  wife;  Williamson  v. 
Selden,  53  Minn.  77,  54  N.  W.  1055,  holding  that  action  of  insolvency  against  hus- 
band in  no  wise  affects  dower  interest  of  wife. 

Cited  in  Luse  v.  Reed,  63  Minn.  7,  65  N.  W.  91,  refusing  to  determine  whether 
surviving  husband's  statutory  interest  subject  to  payment  of  wife's  debts;  Lloyd 
v.  Arnsy,  43  Ind.  App.  452,  87  N.  E.  989,  holding  that  under  statute  giving  widow 
all  husband's  estate,  where  it  is  less  than  $500,  widow  takes  real  estate  free  from 
judgments  and  mechanics  liens;  Griswold  v.  McGee,  102  Minn.  128,  112  N.  W. 
1020,  12  Ann.  Cas.  186;  Minneapolis  &  St.  L.  R.  Co.  v.  Lund,  91  Minn.  48,  97 
N.  W.  452, — on  the  nature  of  the  interest  of  a  wife  in  the  real  estate  of  the 
husband. 

Cited  in  note  (18  L.  R.  A.  78)  on  power  of  husband  or  his  creditors  to  defeat 
wife's  right  of  dower. 

Distinguished  in  Merroll  v.  Security  Trust  Co.  71  Minn.  61,  70  Am.  St.  Rep. 
312,  73  N.  W.  640,  holding  adjudication  and  sale  of  husband's  estate  in  bank- 
ruptcy completely  defeats  inchoate  interest  of  wife  in  such  estate. 

Limited  in  Johnson  v.  Minnesota  Loan  &  T.  Co.  75  Minn.  6,  74  Am.  St.  Rep. 
438,  77  N.  W.  421,  holding  surviving  husband's  statutory  interest  subject  to  pay- 
ment of  its  just  proportion  of  wife's  debts. 

18  L.  R.  A.  82,  DAVIS  v.  LANING,  85  Tex.  39,  34  Am.  St.  Rep.  784,  19  S.  W. 

846. 
•Civil  right*)  of  convict. 

Approved  in  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  44,  51  L.  R.  A.  143, 
84  Am.  St.  Rep.  323,  83  N.  W.  800,  holding  children  of  beneficiary,  who  forfeited 
her  rights  to  insurance  by  murdering  insured,  cannot  claim  the  insurance  as  her 
lieirs. 

Cited  in  footnotes  to  Smith  v.  Becker,  53  L.  R.  A.  141,  which  holds  descent  of 
property  not  cast  on  heirs  of  person  by  life  sentence  of  latter;  Kenyon  v.  Saun- 
ters, 26  L.  R.  A.  232,  which  upholds  convict's  right  to  maintain  action  to  enforce 
property  rights;  Wilson  v.  King,  23  L.  R.  A.  802,  which  holds  maintenance  of 
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civil  action  by  person   in  one  state  not  prevented  by  his   sentence  to  death   in 
another. 

Cited  in  notes    (31   L.  R.  A.  515)    on  effect  on  marriage  relation  of  conviction 
and   sentence   of   either   husband   or   wife;     (17    L.R.A. (N.S.)    502)    as   to   when 
suspension  of  civil  or  political  rights  of  convict  commences;    (8  Eng.  Rul.  Cas.. 
171)  on  rights  of  convict. 
Heirxhip. 

Cited  in  Archer  v.  Jacobs,  125  Iowa,  475,  101  N.  W.  195,  on  present  capacity 
to   inherit. 
Vested  remainders. 

Cited  in  note   (10  Eng.  Rul.  Cas.  820)   as  to  when  remainder  is  vested. 

18  L.  R.  A.  85,  STEELE  v.  GERMAN  INS.  CO.  93  Mich.  81,  53  N.  W.  514. 
Failure   to   give   notice   or   make    proof   of   loss    or   injury. 

Cited  in  Law  v.  New  England  Mut.  Acci.  Asso.  94  Mich.  268,  53  N.  W.  1104; 
Allen  v.  Milwaukee  Mechanics'  Ins.  Co.  106  Mich.  209,  64  N.  W.  15;  Peck  v. 
German  F.  Ins.  Co.  102  Mich.  53,  60  N.  W.  453, —  holding  failure  of  insured  to 
furnish  proof  of  loss  witfiin  time  stipulated  bars  right  of  action;  Southern  F. 
Ins.  Co.  v.  Knight,  111  Ga.  625,  52  L.  R.  A.  71,  footnote  p.  70,  78  Am.  St.  Rep. 
216,  36  S.  E.  821,  holding  policy  not  avoided  by  failure  to  furnish  proofs  of  loss 
within  time  specified;  Mason  v.  St.  Paul  F.  &  M.  Ins.  Co.  82  Minn.  339,  83  Am. 
St.  Rep.  433,  85  N.  W.  13,  holding  that,  in  absence  of  provision  for  forfeiture, 
failure  of  insured  to  render  proof  of  loss  within  time  fixed  by  policy  does  not 
relieve  insurer  from  liability ;  Rheims  v.  Standard  F.  Ins.  Co.  39  W.  Va.  684, 
20  S.  E.  670;  Continental  F.  Ins.  Co.  v.  Whitaker,  112  Tenn.  167,  64  L.  R.  A. 
456,  79  S.  W.  119;  Gerringer  v.  North  Carolina  Home  Ins.  Co.  133  N.  C.  413,  45 
S.  E.  773, — holding  policy  not  forfeited  by  failure  to  make  timely  proofs  of 
loss;  Connecticut  F.  Ins.  Co.  v.  Colorado  Leasing  Min.  &  Mill.  Co.  50  Colo.  442, 
116  Pac.  154,  Ann.  Cas.  1912  C,  597,  holding  that  failure  to  furnish  statement  of 
loss  within  stipulated  period" merely  postponed  day  of  payment,  but  did  not  bar 
action  on  policy;  Indian  River  State  Bank  v.  Hartford  F.  Ins.  Co.  46  Fla. 
335,  35  So.  228,  holding  that  failure  to  make  proof  of  loss  within  time  specified 
does  not  cause  forfeiture  but  simply  postpones  time  when  amount  becomes  due 
and  payable. 

Cited  in  footnotes  to  Ermentrout  v.  Girard  F.  &  M.  Ins.  Co.  30  L.  R.  A.  346,. 
which  holds  policy  requiring  "immediate  notice"  of  loss  forfeited  by  sixty  days' 
delay  in  giving  notice;  Peabody  v.  Satterlee,  52  L.  R.  A.  956,  which  requires  re- 
ception, not  mere  mailing,  of  statement  as  to  time  and  origin  of  fire  within  time, 
specified;  Woodmen  Acci.  Asso.  v.  Byers,  55  L.  R.  A.  291,  which  holds  failure  to 
give  notice  of  injury  excused  by  derangement  of  insured;  Foster  v.  Fidelity  &  C. 
Co.  40  L.  R.  A.  833,  which  holds  twenty-nine  days'  delay  in  giving  notice  of  acci- 
dent fatal  under  policy  requiring  immediate  notice;  Hartford  Fire  Ins.  Co.  v. 
Redding,  67  L.R.A.  518,  which  holds  policy  not  forfeited  by  failure  to  give  notice 
or  make  proofs  of  loss  within  stipulated  time  in  absence  of  stipulation  to  that 
effect. 

Distinguished  in  White  v.  Home  Mut.  Ins.  Co.  128  Cal.  134,  60  Pac.  666.  hold- 
ing failure  of  insured  to  comply  with  provision  in  policy  to  furnish  proof  of 
loss  within  time  stipulated,  bar  to  right  of  action;  California  Sav.  Bank  v. 
American  Surety  Co.  87  Fed.  121,  holding  stipulation  for  giving  notice  of  default 
on  surety  bond,  material,  performance  of  which  is  condition  precedent  to  right  of 
recovery;  Teutonia  Ins.  Co.  v.  Johnson,  72  Ark.  490,  82  S.  W.  840,  holding  policy 
forfeited  by  failure  to  give  proofs  within  time  limited  in  policy. 
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Disapproved  in  Davis  v.  Northwestern  Mut.  F.  Asso.  48  Wash.  53,  92  Pac.  881, 
15  Ann.  Cas.  333,  holding  that  proofs  of  loss  must  be  furnished  within  the  time 
specified   in   the   policy. 
Time  for  bringing?  action  on  policy. 

Cited  in  Barry  &  F.  Lumber  Co.  v.  Citixens'  Ins.  Co.  136  Mich.  45,  98  N.  W. 
761,  holding  action  on  policy  barred  if  not  brought,  within  time  fixed  in  policy. 
Failure   to  serve   notice  of   death. 

Cited  in  Dezell  v.  Fidelity  &  C.  Co.  176  Mo.  281,  75  S.  W.  1102,  holding  policy 
not  forfeited  in  absence  of  provision  therefor,  by  failure  to  give  timely  notice  of 
death. 

Cited  in  footnote  to  Trippe  v.  Provident  Fund  Soc.  22  L.  R.  A.  432,  which  holds 
failure  to  serve  notice  of  death  within  time  stipulated  waived  by  its  retention  and 
request  for  further  information. 
Proof  of   loss   as  conferring:  right   of  action. 

Cited  in  Northern  Assur.  Co.  v.  Hanna.  60  Neb.  31,  82  N.  W.  97,  and  Rynalski* 
v.  Insurance  Co.  96  Mich.  396,  55  N.  W.  981,  holding  compliance  by  insured  with- 
conditions  of  policy  by  offering  proof  of  loss  confers  right  to  maintain  action  on 
policy. 
Effect   of  agent's   knowledge   of   falsity   of  application. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds- 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  not  avoid  policy 
where  agent  knew  facts:  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  319, 
which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers  prop- 
erly recorded,  where  medical  examiner  knew  otherwise. 

Cited    in    notes    (4    L.R.A.(N.S.)    608,    16    L.R.A.(N.S.)     1238)    on    effect    of 
agent's  insertion  in  application  of  false  answers  to  questions  correctly  answered 
by  insured. 
Binding:  effect  of  acts  of  agent. 

Cited  in  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  332,  54  Am.  St.  Rep.  506y 
38  N.  E.  417,  holding  failure  on  part  of  insurance  agent  in  filling  out  application, 
to  record  correctly  answers  of  applicant,  imputed  negligence  of  company  and  not 
misrepresentations  of  applicant;  Coles  v.  Jefferson  Ins.  Co.  41  W.  Va.  267,  23 
S.  E.  732,  and  Improved  Match  Co.  v.  Michigan  Mut.  F.  Ins.  Co.  122  Mich.  263, 
80  N.  W.  1088,  holding  action  of  insurance  agent  in  naming  condition  of  policy 
relative  to  use  of  factory  at  nighttime  binding  upon  company. 
—  Acts  of  agents,  clerks,  or  subagents. 

Cited  in  Pollock  v.  German  F.  Ins.  Co.  127  Mich.  472,  86  N.  W.  1017,  holding 
acts  of  agents  or  clerks,  Avhen  done  within  scope  of  their  general  authority,  bind- 
ing upon  insurer;  Springfield  Fire  &  M.  Ins.  Co.  v.  Price,  132  Ga.  693,  64  S. 
E.  1074,  holding  that  knowledge  of  clerk  of  general  agent  has  same  effect  as 
knowledge  by  the  agent  himself;  ^Etna  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  738,  77 
S.  W.  937,  holding  that  collection  of  past  due  premium  by  clerk  in  office  of 
general  agent  has  same  effect  as  though  collected  by  the  agent. 

Cited  in  footnotes  to  Goode  v.  Georgia  Home  Ins.  Co.  30  L.  R.  A.  842,  which 
holds  insurance  company  represented  by  agent's  clerk;  Franklin  F.  Ins.  Co.  v. 
Bradford,  55  L.  R.  A.  408,  which  holds  company  liable  on  policy  delivered  with- 
out knowledge  of  duly  authorized  agent,  by  his  subagent;  Insurance  Co.  of  N.  A. 
v.  Thornton,  55  L.  R.  A.  547,  which  holds  appointment  of  subagents  within  im- 
plied authority  of  insurance  agent  for  territory  with  radius  of  35  miles;  Brad- 
ford v.  Hanover  F.  Ins.  Co.  49  L.  R.  A.  530,  which  denies  insurance  agent's  lia- 
bility for  loss  on  forbidden  policy  on  which  clerk  forged  his  name. 

Cited  in  note   (107  Am.  St.  Rep.  129)   on  power  of  clerks  and  assistants  as  to 
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waiver  of  provisions  of  non-waiver  or  written  waiver  of  conditions  and  forfei- 
tures in  policies. 
Forfeitures  under  policy. 

Cited  in  Preferred  Acci.  Ins.  Co.  v.  Fielding,  35  Colo.  26,  83  Pac.  1013,  9  Ann. 
Cas.  916;  Queens  Ins.  Co.  v.  Excelsior  Mill  Co.  69  Kan.  117,  76  Pac.  423, — hold- 
ing that  where  forfeitures  are  declared  in  certain  instances,  it  furnishes  good 
indication  that  no  forfeiture  was  intended  where  not  specifically  declared. 

18  L.  R.  A.  88,  NORTON  v.  TAYLOR,  35  Neb.  466,  37  Am.  St.  Rep.  441,  53  N.  W 
481. 

Approved  on  rehearing  in  40  Neb.  394,  58  N.  W.  953. 
Caveat  emptor  as  applicable  to  judicial  sales. 

Approved  in  Peterborough  Sav.  Bank  v.  Pierce,  54  Neb.  719,  75  N.  W.  20,  and 
Butler  v.  Fitzgerald,  43  Neb.  202,  27  L.  R.  A.  255,  47  Am.  St.  Rep.  741,  61  N.  W. 
640,  holding  purchaser  at  judicial  sale  takes  property  subject  to  rule  of  caveat 
emptor. 

Cited  in  Hammond  v.  Chamberlain  Bkg.  House,  58  Neb.  447,  76  Am.  St.  Rep. 
106,  78  N.  W.  718,  holding  rule  of  caveat  emptor  applicable  to  judicial  sale; 
David  Adler  &  Sons  Clothing  Co.  v.  Hellman,  4  Neb.  (Unof.)  561,  95  N.  W.  467, 
holding  that  caveat  emptor  applies  to  judicial  sales  of  real  estate  and  purchaser 
takes  subject  to  all  existing  liens. 

Cited  in  note    (135  Am.  St.  Rep.  921)    as  to  whether,  when,  and  how  a  pur- 
chaser at  a  judicial  sale  may  object  to  title. 
Setting;  aside  judicial  sales. 

Cited  in  Kampman  v.  Nicewaner,  60  Neb.  211,  82  N.  W.  623,  holding  court  of 
equity  warranted  in  setting  aside  judicial  sales,  even  after  confirmation,  where 
purchase  made  through  fraud  or  mistake. 
Notice  of  condition  of  title. 

Approved  in  Hooper  v.  Castetter,  45  Neb.  76,  63  N.  W.  135,  holding  court  will 
not  set  aside  mortgage  sale  if  it  is  apparent  that  purchaser  had  full  knowledge  of 
existence  of  encumbrances  upon  estate  purchased;  Motley  v.  Motley,  53  Neb.  382, 
68  Am.  St.  Rep.  608,  73  N.  W.  738,  holding  purchaser  of  lands  at  administrator's 
tsale  chargeable  with  notice  of  dower  interest  apparent  from  record  of  proceedings 
under  which  sale  is  made;  Nye  &  S.  Co.  v.  Fahrenholz,  49  Neb.  278,  59  Am.  St. 
Rep.  540,  68  N.  W.  498,  holding  purchaser  at  judicial  sale  charged  with  notice  of 
condition  of  title  of  property  purchased  and  of  appraisement. 
Proper  party  in  interest. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Creighton  Theatre  Bldg.  Co.  51  Neb.  664,  71 
N.  W.  279,  holding,  upon  appeal  from  an  order  confirming  judicial  sale,  successful 
bidder  proper  party  in  interest  and  subject  to  jurisdiction  of  court. 

18  L.  R.  A.  95,  JONES  v.  JONES,  95  Ala.  443,  11  So.  11. 
legislative   divorce. 

Cited  in  footnote  to  Re  Christensen,  41  L.  R.  A.  504,  which  denies  power  of 
legislature  to  grant  divorce  at  instance  of  party  at  fault,  without  other  party's 
-consent. 
Divorce    for   desertion. 

Cited  in  footnotes  to  Hardie  v.  Hardie,  25  L.  R.  A.  697,  which  holds  divorce  for 
•desertion  not  authorized  where  wife,  on  receiving  blow  from  husband,  leaves 
liouse  without  intent  to  remain  away  permanently;  Tirrell  v.  Tirrell,  47  L.  R.  A. 
750,  which  holds  mere  payment  of  allowance  to  abandoned  wife  under  order  of 
court  will  not  prevent  divorce  for  desertion. 
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Cited  in  notes   (29  L.R.A.  (N.S.)    615)   on  desertion  by  forcing  spouse  to  leave 
marital  home;    (119  Am.  St.  Rep.  627;   138  Am.  St.  Rep.  156)    on  what  consti- 
tutes desertion  as  ground  for  divorce. 
Allowance   of   alimony. 

Cited  in  Downey  v.  Downey,  98  Ala.  377,  21  L.  R.  A.  679,  13  So.  412,  holding 
court  of  equity  will  not,  after  dissolution  of  marriage,  entertain  suit  for  alimony 
against  former  husband. 

Cited  in  footnote  to  Hooper  v.  Hooper,  44  L.  R.  A.  725,  which  sustains  allow- 
ance of  gross  sum  from  husband's  estate  in  addition  to  monthly  alimony. 

Cited  in  note   (21  L.  R.  A.  679)   on  suit  for  alimony  after  decree  of  divorce. 
Power  of  constitutional   convention. 

Cited  in  State  ex  rel.  Reardon  v.  Scales,  21  Okla.  694,  97  Pac.  584,  on  whether 
constitutional  convention  has  inherent  power  to  adopt  an  ordinance. 

18  L.  R.  A.  100,  SCHAEFFER  v.  JACKSON  TWP.  150  Pa.  145,  30  Am.  St.  Rep. 

792,  24  Atl.  629. 
Defective    Iii.u'li  wiiys   and   bridges. 

Cited  in  Cage  v.  Franklin  Twp.  11  Pa.  Super.  Ct.  538,  holding  township  liable 
for  natural  and  probable  consequences  of  failure  to  keep  public  ways  in  safe  con- 
dition; Habecker  v.  Lancaster  Twp.  9  Pa.  Super.  Ct.  556,  16  Lane.  L.  Rev.  180, 
44  W.  X.  C.  53,  holding  township  not  liable  for  injury  to  traveler  on  account  of 
defective  higlnvay,  where  traveler's  horse  becomes  unmanageable  by  breaking  of 
harness;  Kieffer  v.  Hummelstown,  151  Pa.  312,  17  L.  R.  A.  220,  24  Atl.  1060, 
holding  township  not  liable  for  injuries  suffered  by  traveler  whose  horses  took 
fright  on  account  of  shooting,  and  ran  into  stone  pile  at  road  side,  which  in  no 
wise  obstructed  wagon  track;  Kitchen  v.  Union  Twp.  171  Pa.  156,  33  Atl.  76, 
holding  township  liable  for  failure  to  provide  proper  guard  rail  along  dangerous 
part  of  highway,  where  plaintiff  Avas  precipitated  over  embankment  by  horse  be- 
coming frightened;  Harrodsburg  v.  Abram,  138  Ky.  161,  29  L.R.A. (N.S.)  201, 
127  S.  W.  758,  holding  that  city  is  not  liable  for  death  of  horse  through  col- 
lision while  running  away  from  cause  for  which  city  is  not  responsible,  with, 
obstruction  near  curb,  if  ample  space  remained  for  safe  travel;  Goldstein  v.  East 
Fallowfield  Twp.  43  Pa.  Super.  Ct.  165,  to  the  point  that  defect  in  highway  does 
not  give  cause  of  action  to  traveler,  whose  horse  becomes  frightened  at  inde- 
pendent cause  at  distance  from  defect;  Burnite  v.  Redstone  Twp.  37  Pa.  Co.  Ct. 
457,  58  Pittsb.  L.  J.  52,  holding  that  town  is  not  liable  for  injury  to  person  who 
fell  over  unguarded  embankment  while  attempting  in  darkness  to  guide  auto- 
mobile along  road ;  Morford  v.  Sharpsville,  28  Pa.  Super.  Ct.  551,  holding  town 
not  liable  for  injury  from  defective  guard  rail  along  street  where  injury  was 
caused  by  attempting  to  tie  horse  near  embankment,  and  horse  became  frightened; 
Nichols  v.  Pittsfield  Twp.  209  Pa.  243,  58  Atl.  283,  holding  township  not  liable 
for  injury  from  defect  in  highway  where  the  proximate  cause  was  the  fact  that 
horse  became  frightened  from  some  other  cause  and  ran  away. 

Cited  in  footnote  to  Ehleiter  v.  Milwaukee,  66  L.R.A.  915,  which  denies  mu- 
nicipal liability  for  precipitation  of  one  riding  in  vehicle  drawn  by  horse  into 
stream  crossing  highway  at  place  where  bridge  is  open  and  unguarded  after  horse 
has  traveled  nearly  100  feet  after  being  frightened  during  which  time  driver 
struggles  to  master  him. 

Cited  in  notes  (8  L.R.A. (N.S.)  86)  on  liability  of  municipality  for  injury 
to  person  or  property  of  one  whose  horse  is  frightened  without  fault  of  either 
upon  defective  highway;  (13  L.R.A. (N.S.)  1254)  on  liability  of  townships  for 
defects  in  highway;  (20  L.R.A. (N.S.)  746)  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets. 


18  L.R.A.  100]  L.  R.  A.  CASES  AS  AUTHORITIES.  334 

Distinguished  in  Yoders  v.  Amwell  Twp.  172  Pa.  459,  37  W.  N.  C.  515,  51  Am. 
St.  Rep.  750,  33  Atl.  1017,  holding  township  liable  for  failure  to  maintain  guard 
rails  on  highway  bridge  over  stream,  which  failure  resulted  in  plaintiff's  being 
backed  off  bridge  and  into  stream  by  frightened  horse;  Closser  v.  Washington 
Twp.  11  Pa.  Super.  Ct.  126,  holding  township  liable  to  injured  individual  who, 
while  riding  along  narrow  highway,  was  thrown  down  unguarded  embankment  by 
horse  becoming  frightened. 
Liability  for  death  of  traveler. 

Cited  in  Dixon  v.  Butler  Twp.  4  Pa.  Super.  Ct.  340,  40  W.  N.  C.  212,  holding 
township  not  liable  for  death  of  plaintiff's  wife,  which  resulted  from  collision  with 
passing  train  at  dangerous  railroad  grade  crossing;  Card  v.  Columbia  Twp.  191 
Pa.  270,  43  Atl.  217,  holding  township  not  liable  for  death  of  plaintiff's  wife,  who 
was  riding  in  conveyance  of  private  carrier,  through  whose  negligence  tugs  of 
harness  became  detached  from  whilfletrees,  causing  conveyance  to  go  over  embank- 
ment which  was  without  guard  rail. 
Proximate  cause  of  injury. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  398,  58  L.  R.  A.  403,  69  Pac. 
338,  holding  one  liable  only  for  natural  and  probable  results  of  his  conduct; 
McCauley  v.  Logan,  152  Pa.  205,  31  W.  N.  C.  438,  25  Atl.  499,  holding  lumber- 
man whose  boat  or  raft  is  swept  from  its  moorings  during  extraordinary  rise  of 
water,  and  damages  bridge  builder's  false  work,  not  liable;  Bockin  v.  Bethlehem, 
4  Pa.  Super.  Ct.  389,  holding  it  duty  of  plaintiff  to  show  by  preponderance  of  evi- 
dence, proximate  cause  of  injury  complained  of;  Wadesz  v.  Peoples  Bros.  30 
Pa.  Co.  Ct.  21,  13  Pa.  Dist.  R.  335,  on  remote  cause  being  disregarded  where  two 
causes  join  to  cause  an  injury. 

Cited  in  notes  (5  L.R.A.  (N.S.)  374)  on  proximate  cause  of  injuries  causing 
runaway;  (36  Am.  St.  Rep.  836,  838)  on  proximate  and  remote  cause. 

Distinguished  in  Russell  v.  Westmoreland  County,  26  Pa.  Super.  Ct.  430, 
holding  proper  refusal  of  judge  to  charge  that  absence  of  guard  rails  was  not 
the  proximate  cause  where  horse  became  frightened  and  backed  over  unguarded 
embankment. 

Modified  in  Cage  v.  Franklin  Twp.  8  Pa.  Super.  Ct.  94,  holding  question  of 
proximate  cause  of  injury  suffered  by  one  having  balky  horse  back  off  unprotected 
wing  wall  of  bridge,  properly  for  jury. 

18  L.  R.  A.  105,  LOUISVILLE,  E.  &  ST.  L.  CONSOL.  R.  CO.  v.  WILSON,  132  Ind. 

517,  32  N.  E.  311. 
Recovery  of  overcliarg-e. 

Cited  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Wolcott,  141  Ind.  279,  50  Am.  St.  Rep. 
320,  39  N.  E.  451,  holding  payment  of  advances  made  in  freight  rates  after  tender 
of  freight  for  shipment  not  voluntary,  and  recoverable  by  express  terms  of  Ind. 
Rev.  Stat.  1894,  §  5333;  Lake  Erie  &  W.  R.  Co.  v.  Condon,  10  Ind.  App.  539,  38 
Jf.  E.  71,  holding  right  of  action  to  recover  excessive  freight  charges  is  in  con- 
signor where  consignee  deducted  amount  from  price  of  goods;  Kansas  City  S. 
R.  Co.  v.  C.  H.  Albers  Commission  Co.  79  Kan.  73,  99  Pac.  819,  holding  that 
overcharges  paid  to  railroad  are  not  voluntary  payments  and  may  be  recovered; 
State  ex  rel.  Goodwine  v.  Cadwallader,  172  Ind.  644,  87  N.  E.  644,  on  right  to  re- 
cover overcharges  paid  to  telephone  or  telegraph  company  for  services;  News 
Pub.  Co.  v.  Associated  Press,  114  111.  App.  255.  holding  that  payment  by  news- 
paper to  Associated  Press  for  continuing  its  service  is  not  a  voluntary  pay- 
ment. 

Cited  in  note  (18  L.R.A. (N.S.)  127)  on  recovery  of  excessive  payments  to 
jjublic  service  corporation. 
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Discrimination  in  rates. 

Cited  in  Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  136  N.  C.  485,  48  S.  E. 
813,  1  Ann.  Cas.  52,  holding  that  railroad  cannot  carry  logs  cheaper  for  shipper, 
agreeing  also  to  ship  the  manufactured  lumber  over  the  same  line,  than  for 
another  making  no  such  agreement;  Steinman  v.  Edison  Electric  Illuminating 
Co.  24  Lane.  L.  Rev.  330,  17  Pa.  Dist.  R.  463,  holding  that  question  of  unjust 
discrimination  is  one  of  fact;  American  Tie  &  Timber  Co.  v.  Kansas  City 
Southern  R.  Co.  99  C.  C.  A.  44,  175  Fed.  33,  on  classifying  railway  ties  by  them- 
selves and  charging  higher  rate  for  their  transportation  as  being  unjust  discrimi- 
nation. 

Annotation  cited  in  Hilton  Lumber  Co.  v.  Atlantic  Cost  Line  R.  Co.  141  N. 
C.  187,  6  L.R.A.  (N.S.)  233,  53  S.  E.  823,  holding  that  all  shippers  are  entitled 
to  the  same  rates  for  the  same  class  of  service. 

Cited  in  footnotes  to  State  v.  Southern  R.  Co.  41  L.  R.  A.  246,  which  denies 
carrier's  right  to  discriminate  in  favor  of  high  official,  larger  shipper,  or  power- 
ful politician;  Hoover  v.  Pennsylvania  R.  Co.  22  L.  R.  A.  263,  which  authorizes 
giving  lower  rates  for  transportation  of  coal  to  manufacturing  company  than  coal 
dealer;  Barrington  v.  Commercial  Dock  Co.  33  L.  R.  A.  116,  which  denies  power 
to. discriminate  between  similar  vessels  using  wharf  for  landing  place;  Atlantic 
Exp.  Co.  v.  Wilmington  &  W.  R.  Co.  18  L.  R.  A.  394,  which  holds  carrier  not  re- 
quired to  give  equal  facilities  to  express  companies;  Laurel  Cotton  Mills  v. 
Gulf  &  S.  I.  R.  Co.  66  L.R.A.  453,  which  holds  contract  between  carrier  and 
manufacturer  to  maintain  same  rates  on  goods  shipped  by  him  between  competi- 
tive points  as  are  maintained  from  other  points  where  same  factories  are 
located  not  a  forbidden  discrimination. 
By  telegraph  company. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb.  346,  27  L.  R,  A.  628, 
footnote  p.   622,  48  Am.   St.  Rep.   729,  62  N.  W  506    (dissenting  opinion),  ma- 
jority holding  difference  in  telegraph  rates  to  morning  and  evening  paper  not 
illegal  discrimination. 
By   water   company. 

Cited  in  footnote  to  Griffin  v.  Goldsboro  Water  Co.  41  L.  R.  A.  240,  which  holds 
discrimination  in  rates  charged  consumers  for  water,  unlawful. 
At  common  law. 

Cited  in  Murray  v.  Chicago  &  N.  W.  R.  Co.  35  C.  C.  A.  66,  92  Fed.  872,  hold- 
ing that,  independent  of  statute,  the  common  law  affords  shipper  cause  of  action 
against  common  carrier  for  discriminating  in  rates  of  transportation. 

Cited  in  footnote  to  Cowden  v.  Pacific  Coast  S.  S.  Co.  18  L.  R.  A.  221,  which 
holds  discrimination  between  shippers  in  freight  rates  not  remedial  at  common 
law. 
Stipulation    of   shipper   not   to   ship   by   rival    carrier. 

Cited  in  footnote  to  Lough  v.  Outerbridge,  25  L.  R.  A.  674,  which  denies  right 
of  one  refusing  to  stipulate  against  shipping  by  rival  vessel  to  special  rates  offered 
to  persons  stipulating. 
Service  required  of  carrier. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  133  Ky.  170,  97 
S.  W.  778,  holding  that  common  carrier  may  be  compelled  to  deliver  carload  lots 
to  connecting  carrier  without  unloading  and  transfer. 

Cited  in  note  (5  Eng.  Rul.  Cas.  378)  on  carrier's  duty  as  to  accepting  and 
carrying  goods. 
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18  L.  R.  A.  110,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  FERGUSON,  57  Ark.  16,  38  Am. 

St.  Rep.  217,  20  S.  W.  545. 
I  iijurj    to  animals. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Scott,  68  Ark.  416,  59  S.  W.  762,  hold- 
ing railroad  company  not  liable  to  owner  of  horse  which,  upon  taking  fright,  left 
highway  and  ran  over  railroad  bridge  and  \vas  injured;  St.  Louis,  M.  &  S.  E. 
R.  Co.  v.  Busick,  74  Ark.  591,  86  S.  W.  674,  on  nonliability  of  railroad  for 
absence  of,  or  defect  in  stock  guards  prior  to  statute  governing  their  con- 
struction; St.  Louis  S.  W.  R.  Co.  v.  Conger,  84  Ark.  422,  105  S.  W.  1177,  holding 
railroad  not  liable  for  injury  to  horse  which,  while  grazing  on  the  right  of  way 
became  frightened  at  escape  of  steam  and  ran  into  wire  fence;  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Newman,  94  Ark.  460,  28  L.R.A.(N.S.)  85,  140  Am.  St.  Rep.  134, 
127  S.  W.  735,  holding  railway  company  liable  for  injury  to  cattle  from  drink- 
ing oil  which  had  leaked  from  cars  left  standing  on  track  and  formed  pools 
where  cattle  were  wont  to  graze;  Paragould  S.  E.  R.  Co.  v.  Crunk,  81  Ark.  36, 
98  S.  W.  682,  holding  that  under  circumstances  of  this  case,  jury  might  find 
that  it  was  the  duty  of  railroad  to  stop  its  train  to  avoid  injuring  animals  on 
its  track. 

Cited  in  footnote  to  Johnson  v.  Oregon  Short  Line  R.  Co.  53  L.  R.  A.  744,  which 
holds  railroad  company  liable  for  horses  killed  on  unfenced  track. 

Cited  in  note   (9  L.R.A.(N.S.)   348)   on  duty  to  fence  right  of  way. 

18  L.   R.  A.  113,  GOODRICH  v.  ATCHISON  COUNTY,  47  Kan.  355,  27  Pac.  1006 
Condemnation  proceedings. 

Approved  in  Armstrong  v.  Moore,  1  Kan.  App.  458,  40  Pac.  834,  holding  in 
proceedings  to  condemn  mortgaged  land,  notice  to  mortgagor  is  legally  sufficient. 

Cited  in  Rand  v.  Ft.  Scott,  W.  &  W.  R,  Co.  50  Kan.  118,  31  Pac.  683,  holding 
mortgagor  in  possession  "owner"  within  meaning  of  statutes  relating  to  con- 
demnation; Mathewson  v.  Skinner,  66  Kan.  312,  71  Pac.  580.  holding  wife  occupy- 
ing homestead  with  husband  not  entitled  to  notice  of  highway  proceedings;  Cle- 
ment v.  Wichita  &  S.  W.  R.  Co.  53  Kan.  687,  37  Pac.  133,  holding  recitals  in  re- 
port of  condemnation  commissioners  prima  facie  proof  of  proper  notice. 
Condemnation  proceeding's  as  affecting  lienors  or  secret  eqnities. 

Cited  in  Phipps  v.  Kansas  &  C.  P.  R.  Co.  58  Kan.  145,  48  Pac.  573,  holding- 
money  paid  on  award  in  condemnation  proceedings  had  in  due  form  passes  title 
to  land  condemned,  free  from  secret  equities  of  those  failing  to  appeal  at  proper 
time;  Williams  v.  Hutchinson  &  S.  R.  Co.  62  Kan.  413,  84  Am.  St.  Rep.  408,  63 
Pac.  430,  holding  action  of  ejectment  not  maintainable  by  judgment  creditor  to- 
recover  land  condemned,  after  payment  of  award  to  owner  who  was  judgment 
debtor;  Chicago,  K.  &  W.  R,  Co.  v.  Need,  2  Kan.  App.  496,  43  Pac.  997,  holding 
rights  of  mere  lien  holder  not  affected  by  condemnation  proceedings  instituted  by 
railroad  company  where  such  company  is  itself  owner  of  fee;  Wichita  &  W.  R.  Co. 
v.  Thayer,  54  Kan.  260,  38  Pac.  266,  holding  mortgage  creditors  not  being  owners 
of  land  have  no  legal  or  equitable  right  in  condemnation  a\vard  for  railroad  right 
of  way;  Chicago,  K.  &  W.  R.  Co.  v.  Nashua  Sav.  Bank,  52  Kan.  469,  35  Pac.  18r 
and  Chicago,  K.  &  W.  R.  Co.  v.  Sheldon,  53  Kan.  172,  35  Pac.  1105,  holding  right 
of  way  of  railroad  company,  acquired  by  eminent  domain,  free  from  mortgage. 
Review  of  prior  order  npon  appeal  from  a  subsequent  order  or  judgment. 

Cited  in  White  v.  Atchison,  T.  &  S.  F.  R.  Co.  74  Kan.  783,  88  Pac.  54,  11  Ann. 
Cas.  550,  holding  that  in  a  proceeding  in  error  to  secure  the  reversal  of  a  final 
judgment,  the  Supreme  Court  may  pass  upon  the  prior  ruling,  provided  the 
order  thereon  is  an  appealable  order  which  has  been  entered  within  the  time 
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allowed  for  appeal;  Bleakley  v.  Barclay,  75  Kan.  478,  10  L.R.A.  (X.S.)  241,  89 
Pac.  906,  holding  that  if  a  motion  to  quash  a  writ  of  habeas  corpus  be  denied 
and  excepted  to,  the  error  therein  may  be  urged  on  appeal,  although  issues  were 
joined  and  a  trial  had. 

18  L.  R.  A.  120,  GRIGGS  v.  DAY,  136  N.  Y.  152,  48  N.  Y.  S.  R.  853,  32  Am.  St. 
Rep.  704,  32  N.  E.  612. 

Rehearing  denied  in  137  N.  Y.  542,  32  N.  E.  1001. 
Account  books  us  evidence. 

Cited  in  Babbitt  v.  Chicago  &  A.  R.  Co.  149  Mo.  App.  456,  130  S.  W.  364, 
holding  that  transfer  of  debt  on  books  of  creditor,  without  knowledge  or  consent 
of  debtor  and  third  person,  is  not  sufficient  evidence,  that  third  person  was 
substituted  in  place  of  debtor. 

Cited  in  footnote  to  Re  Fulton,  35  L.  R.  A.  133,  which  holds  book  containing 
charges  against  one  person  only  inadmissible. 

Cited  in  note   (53  L.  R.  A.  539)    on  use  of  person's  books  of  account  as  evi- 
dence on  issues  between  other  parties. 
Value  of  collateral  securities. 

Cited  in  Whitehead  v.  Heidenheimer,  57  App.  Div.  598,  68  N.  Y.  Supp.  704, 
holding  face  value  of  collateral  securities  is  prima  facie  their  real  value;  Barber 
v.  Hathaway,  47  App.  Div.  167,  62  N.  Y.  Supp.  329,  holding,  in  absence  of  proof 
of  insolvency  of  obligor  in  bond  held  as  collateral,  amount  unpaid  is  prima  facie 
the  value  of  the  security;  Grossman  v.  Lindemann,  67  Misc.  439,  123  N.  Y.  Supp. 
108,  holding  that  the  value  of  an  insurance  policy  deposited  as  collateral  se- 
curity is  presumptively  the  face  value  of  the  policy,  but  another  value  may  be 
shown;  Peoples  Nat.  Bank  v.  Brogden,  98  Tex.  364,  83  S.  W.  1098,  holding  that 
the  measure  of  damages  for  the  surrender  of  a  bill  of  lading  deposited  as  col- 
lateral for  the  collection  of  a  draft,  was  the  value  of  the  goods  represented 
thereby  at  the  time  of  the  conversion,  and  not  the  face  value  of  the  draft. 

Cited  in  notes   (28  L.R.A.  (N.S.)    983)    on  authority  of  pledgee  to  compromise 
obligations  held  as  collateral;    (95  Am.  St.  Rep.  662)  on  pledge  or  collateral  se- 
curity as  affected  by  bar  of  debt. 
Value  of  boolc  accounts  or  note. 

Approved  in  Kennett  v.  Hopkins,  58  App.  Div.  416,  69  N.  Y.  Supp.  18,  holding 
liquidating  partner,  in  absence  of  proof  to  contrary,  chargeable  with  face  value 
of  book  accounts. 

Cited  in  Boyer  v.  Fenn,  19  Misc.  130,  43  N.  Y.  Supp.  533,  holding  note  given  in 
payment  of  stock  presumably  worth  its  face  value. 
Duty  of  pledgee. 

Approved  in  Foote  v.  Utah  Commercial  Sav.  Bank,  17  Utah,  295,  54  Pac.  104, 
holding  that  exercise  of  power  of  sale  by  pledgee  must  be  in  good  faith  and  with 
due  regard  to  rights  of  pledgeor;  Hawley  Bros.  Hardware  Co.  v.  Brownstone,  123 
Cal.  649,  56  Pac.  468,  holding  pledgee  of  negotiable  paper  liable  for  failing  to 
preserve  legal  validity  of  pledge;  Farm  Invest.  Co.  v.  Wyoming  College  &  Normal 
School,  10  Wyo.  268,  68  Pac.  561,  holding  creditor  receiving  pledge  of  collateral 
notes  from  debtor  bound  to  exercise  ordinary  diligence  in  their  collection. 

Cited  in  State  Bank  v.  Parkhurst,  155  111.  App.  103,  to  the  point  that  holder 
of  collateral  is  bound  to  take  necessary  steps  to  perfect  liability  of  indorser, 
and  if  by  his  neglect  security  was  released,  he  must  bear  loss. 

Cited  in  notes    (38  Am.  St.  Rep.  778)    on  care  required  of  bankers  acting  as 
to  collateral;    (121   Am.  St.  Rep.   196,   201,  205),  on  rights,  remedies,  and  lia- 
bilities of  pledgees  of  corporate  stock. 
L.R.A.  Au.  Vol.  III.— 22. 
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Distinguished  in  First  Nat.  Bank  v.  Hall,  22  App.  Div.  358,  47  N.  Y.  Supp. 
1054,   holding  unauthorized   sale  of  collateral  by  holder  to  himself  void  unless 
pledgeor  consents. 
Face  value  as  prinia  facie  value  of  -written  instrument. 

Cited  in  Henry  v.  Xorth  American  R.  Constr.  Co.  85  C.  C.  A.  409,  158  Fed.  81, 
holding  that  the   measure  of  damages   for  breach  of   contract  to  deliver   bonds 
was   prima  facie  their  face  value  at  the  time  of  the  breach,  but  other  values 
may  be  shown. 
Extent  of  pledgee's  lien  or  recovery. 

Approved  in  George  R.  Barse  Live  Stock  Co.  v.  Range  Valley  Cattle  Co.  16 
Utah,  69,  50  Pac.  630,  holding  pledge  of  corporate  stock  valid,  without  making 
transfer  thereof  on  books  of  corporation,  and  that  subsequent  sale  and  transfer 
in  no  wise  affects  pledgee's  lien;  Fullerton  v.  Chatham  Nat.  Bank,  17  Misc.  534, 
40  N.  Y.  Supp.  874,  holding  bonds  pledged  with  bank  as  security  for  individual 
loan  cannot  be  retained  to  secure  indebtedness  of  firm  of  which  pledgeor  is 
member. 
Damages  for  conversion. 

Subsequent  appeal  in  158  N.  Y.  1,  52  N.  E.  692,  Reversing  21  App.  Div.  442, 
47  N.  Y.  Supp.  609,  holding  owner  required  to  replace  within  reasonable  time 
corporate  stock  converted  by  pledgee  in  good  faith  and  entitled  to  recover  as  dam- 
ages highest  market  price  during  such  time. 

Approved  in  Barber  v.  Hathaway,  47  App.  Div.  168,  62  N.  Y.  Supp.  329,  hold- 
ing pledgee  of  collateral  security  who  converts  security  liable  for  difference  be- 
tween its  actual  value  and  debt  secured;  Brown  v.  Union  Sav.  &  L.  Asso.  28 
Wash.  663,  69  Pac.  383,  holding  pledgee  of  stock  having  right  of  action  against 
corporation  for  conversion  cannot  recover  full  value  of  stock  if  his  debt  is  less; 
Pawson  v.  Miller,  66  App.  Div.  12,  72  N.  Y.  Supp.  1011,  holding  measure  of  dam- 
ages for  conversion  of  negotiable  check  to  be  amount  unpaid  thereon  at  time  of 
conversion;  Fisher  v.  George  S.  Jones  Co.  108  Ga.  493,  34  S.  E.  172,  holding  meas- 
ure of  damages  in  case  of  conversion  of  collateral  security  is  actual  loss  at  time 
of  conversion;  Nelson  v.  First  Nat.  Bank,  16  C.  C.  A.  430,  32  U.  S.  App.  554,  69 
Fed.  798,  holding  damages  recoverable  by  surety  because  of  unauthorized  exchange 
of  stock  held  as  collateral,  to  be  difference  in  value  of  stock  at  time  of  exchange. 

Cited  in  Deri  v.  Union  Bank,  65  Misc.  536,  120  N.  Y.  Supp.  813,  holding  that 
the  measure  of  damages  for  the  conversion  of  a  check  is  prima  facie  the  face 
value  thereof,  but  another  value  may  be  shown  by  the  pledgee;  Citizens  Bank 
v.  Shaw,  132  Ga.  776,  65  S.  E.  81,  holding  that  the  measure  of  damages  for  the 
conversion  of  a  promissory  note  placed  as  collateral  security  is  the  face  value  of 
the  note  at  the  time  of  conversion  with  interest  to  and  after  such  time,  unless 
another  value  is  shown. 

Cited  in  footnotes  to  Langford  v.  Rivinus,  33  L.  R.  A.  250,  which  holds  value 
of  judgment  at  date  of  conversion  is  measure  of  damages;  Woods  v.  Nichols,  48 
L.  R.  A.  773,  which  holds  measure  of  recover}'  in  trover  by  one  retaining  title  as 
security  for  purchase  price  limited  to  balance  due,  less  depreciation  by  use. 
Collateral  attack  on  compromise  judgment. 

Distinguished  in  Hartford  F.  Ins.  Co.  v.  King,  31  Tex.  Civ.  App.  640,  73  S.  W. 
71,  holding  compromise  judgment,  although  open  to  direct  attack  as  compromise 
by  pledgee  without  consent  of  pledgeor,  not  open  to  collateral  attack. 
Termination  of  contract. 

Cited  in  Ceballos  v.  Munson  S.  S.  Line,  42  Misc.  26,  85  N.  Y.  Supp.  530,  hold- 
ing no  novation  shown,  and  that  contract  uncertain  as  to  duration  is  terminable 
at  will. 
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18  L.  R.  A.  124,.  KAUFFMAN  v.  MAIER,  94  Cal.  2G9,  29  Pac.  481. 
Review  of  order  grunting  new  trial. 

Cited  in  Rand  v.  Kipp,  27  Mont.  141,  69  Pac.  714,  holding  on  appeal  from  order 
refusing  new  trial  on  ground  of  insufficiency  of  evidence,  appellate  court  will  ac- 
cept such  conclusion  without  further  consideration;  Siemsen  v.  Oakland,  S.  L.  & 
H.  Electric  R.  Co.  134  Cal.  496,  66  Pac.  672,  holding  on  appeal  from  order  grant- 
ing new  trial  for  misconduct  of  juror,  appellate  court  will  not,  as  a  rule,  recon- 
sider sufficiency  of  evidence;  Menard  v.  Montana  C.  R.  Co. "22  Mont.  345,  56  Pac. 
592,  holding  on  appeal  from  order  granting  new  trial,  appellate  court  may  prop- 
erly exclude  from  consideration,  grounds  excluded  by  lower  court  on  making  order 
appealed  from;  Churchill  v.  Flournoy,  127  Cal.  362,  59  Pac.  791,  and  People  v. 
Castro,  133  Cal.  12,  65  Pac.  13,  holding  order  granting  new  trial  to  defendant  con- 
Ticted  of  rape  will  be  sustained  on  appeal  if  such  order  rests  on  any  proper  ground 
raised  by  defendant;  Newman  v.  Overland  P.  R.  Co.  132  Cal.  74,  64  Pac.  110, 
liolding  order  granting  new  trial  on  ground  of  insufficiency,  matter  within  discre- 
tion of  trial  court,  and  ordinarily  not  reviewable  on  appeal ;  Reno  Mill  &  Lumber 
Co.  v.  Westerfield,  26  Nev.  345,  67  Pac.  961,  sustaining  order  granting  new  trial 
on  other  reasons  than  that  given  by  trial  court;  Simon  Newman  Co.  v.  Lassing, 
141  Cal.  175,  74  Pac.  761,  holding  that  general  order  granting  new  trial  will  be 
sustained  on  appeal  upon  any  tenable  ground;  Boyd  v.  Western  U.  Teleg.  Co.  117 
Iowa,  339,  90  N.  W.  711,  holding  that  motion  for  new  trial  appealed  from  will  be 
treated  as  a  whole,  unless  expressly  ruled  upon  in  part;  Sweet  v.  Gray,  141  Cal. 
69,  74  Pac.  439,  upholding  power  of  trial  court  to  order  new  trial  unless  plaintiff 
remit  portion  of  judgment;  Higgins  v.  Los  Angeles  Gas  &  Electric  Co.  159  Cal. 
«55,  34  L.R.A.  (N.S.)  721,  115  Pac.  313,  to  the  point  that  where  court  denied 
motion  for  new  trial  as  to  all  grounds  save  one,  and  granted  it  "on  sole  ground 
that  court  erred  in  sending  into  jury  room,  the  flash  light,"  terms  of  order 
eliminates  question  of  sufficiency  of  evidence;  Hughes  Bros.  v.  Rawhide  Gold 
Min.  Co.  16  Cal.  App.  297,  116  Pac.  969,  holding  that  if  there  is  any  appreciable 
conflict  in  evidence,  exercise  of  discretion  of  trial  court  in  granting  new  trial 
is  not  open  to  review;  Morgan  v.  J.  W.  Robinson  Co.  157  Cal.  351,  107  Pac. 
695,  holding  that  where  order  granting  new  trial  is  general  in  its  terms,  it  will 
be  affirmed,  if  it  could  properly  have  been  granted  on  any  ground  assigned; 
Martin  v.  Markarian  &  Co.  1  Cal.  App.  689,  82  Pac.  1072,  holding  that  the  ap- 
pellate court  is  not  limited  to  the  ground  upon  which  the  trial  court  granted 
a  new  trial  but  may  sustain  the  order  upon  any  other  ground ;  Boca  &  L.  R. 
€o.  v.  Sierra  Valley  R.  Co.  2  Cal.  App.  551,  84  Pac.  298;  Weisser  v.  Southern 
P.  R.  Co.  148  Cal.  428,  83  Pac.  439,  7  Ann.  Cas.  636;  Bresee  v.  Los  Angeles 
Traction  Co.  149  Cal.  133,  5  L.R.A. (N.S.)  1060,  85  Pac.  152;  Brett  v.  Frank  & 
Co.  153  Cal.  270,  94  Pac.  1051;  Thompson  v.  California  Constr.  Co.  148  Cal. 
38,  82  Pac.  367, — holding  that  the  action  of  the  trial  court  in  limiting  the 
grounds  upon  which  a  new  trial  is  granted  does  not  restrict  the  Supreme  Court 
in  its  review  of  the  order  except  as  to  the  sufficiency  of  conflicting  evidence ; 
Shankin  v.  Hall,  100  Cal.  28,  34  Pac.  636,  holding  that  though  an  order  grant- 
ing a  new  trial  is  made  upon  an  erroneous  ground,  if  it  can  be  justified  because 
of  errors  occurring  upon  the  trial,  the  order  will  be  affirmed;  Baldwin  v.  Napa 
&  S.  Wine  Co.  1  Col.  App.  216,  81  Pac.  1037;  Bouchard  v.  Abrahamsen,  4  Cal. 
App.  432,  88  Pac.  383;  People  v.  Flood,  102  Cal.  331,  36  Pac.  663,— holding  that 
if  there  be  any  ground  upon  which  an  order  granting  a  new  trial  may  be 
sustained,  the  order  will  be  affirmed  on  appeal;  Galvin  v.  Palmer,  113  Cal.  50, 
45  Pac.  172,  holding  that  an  order  granting  a  new  trial  upon  the  ground  that 
the  court  erred  in  admitting  certain  evidence,  relieves  the  appellate  court  from 
reviewing  the  sufficiency  of  the  evidence  to  support  the  decision,  which  was  one 
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of  the  grounds  for  the  motion;  Re  Martin,  113  Cal.  481,  45  Pac.  813,  holding 
that  where  the  court  in  its  order  granting  a  new  trial  does  not  designate  the 
ground  upon  which  it  is  granted,  the  order  will  be  affirmed  if  there  is  anything  in 
the  record  warranting  a  new  trial. 

Distinguished  in  Mills  v.  Oregon  R.  &  Xav.  Co.  102  Cal.  358,  36  Pac.  772,  hold- 
ing that  the   Supreme   Court  could  not  review   an  order  granting  a  new   trial 
upon   the  grounds   that  the  evidence  was   insufficient  to  establish  the   contract 
sued  upon. 
Review  of  judgment  sustaining   demurrer. 

Approved  in  Vincent  v.  Ellis,  116  Iowa,  618,  88  N.  W.  836,  holding  appellate 
court  in  sustaining  judgment  on  demurrer  not  limited  to  reasons  given  by  trial 
court. 
Defective  premises. 

Cited  in  footnote  to  Kinney  v.  Onsted,  38  L.  R.  A.  665,  which  holds  owner  of 
premises  not  liable  for  fall  of  person  while  leaning  against  defective  railing  on 
platform  of  grain  elevator. 
Liability  of  master  for  injuries  unconnected  with  the  employment. 

Cited  in  Waniorek  v.  United  R.  Co.  17  Cal.  App.  134,  118  Pac.  947,  holding 
that  question  whether  street  car  conductor  in  emergency  had  authority  to  order 
any  one  to  jump  from  car  while  in  motion  was  objectionable  as  calling  for  con- 
clusion of  witness;  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Conway,  86  C.  C.  A.  1,  156 
Fed.  239,  holding  that  a  servant  cannot  recover  from  the  master  for  injuries 
received  while  using  a  machine  furnished  him,  for  a  purpose  for  which  it  wras 
not  intended  to  be  used;  Lindquist  v.  King's  Crown  Plaster  Co.  139  Iowa,  113, 
117  N.  W.  46,  holding  a  master  not  liable  for  injuries  to  a  servant  received  while 
absent  from  his  employment  contrary  to  the  orders  of  the  foreman,  though 
engaged  at  the  time  in  aiding  another  servant  in  the  master's  employment; 
Kennedy  v.  Chase,  119  Cal.  641,  63  Am.  St.  Rep.  153,  52  Pac.  33,  holding  an 
employee  who  leaves  that  portion  of  the  master's  premises  where  his  duties  re- 
quire him  to  be  and  goes  about  for  his  own  convenience  becomes  a  mere  licensee, 
so  that  his  master  is  not  liable  for  injuries  because  of  defective  premises. 

Cited  in  notes    (16   L.R.A.  (N.S.)    986)    on   liability  for   injury   to  servant  in 
using  appliance  for  purpose  other  than  for  which  primarily  intended;    (27  Am. 
St.  Rep.  819)  on  master's  duty  as  to  place  and  appliances. 
Evidence  of  master's  knowledge  of  defective  premises. 

Cited  in  Bundy  v.  Sierra  Lumber  Co.  149  Cal.  778,  87  Pac.  622,  holding  that 
evidence  showing  that  an  expert  trestle  builder  had  called  the  attention  of  the 
defendant's  section  foreman  to  the  defective  condition  of  the  trestle  was  properly 
admitted  for  the  purpose  of  showing  knowledge  on  the  part  of  the  defendant. 
Admissibility  of   expert   testimony. 

Cited  in  Limberg  v.  Glenwood  Lumber  Co.  127  Cal.  605,  49  L.  R,  A.  42,  60  Pac. 
176,  holding,  in  action  for  damages  for  personal  injuries  suffered  by  teamster  by 
reason  of  defective  wagon  and  harness,  testimony  of  expert  on  such  matters  inad- 
missible; Parkin  v.  Grayson-Owen  Co.  157  Cal.  45,  106  Pac.  210,  holding  that 
in  action  for  damages  caused  by  horses  running  away  because  not  properly 
fastened  while  standing  in  street,  it  is  not  permissible  for  witness  to  testify  as 
expert,  that  method  of  hitching  was  not  proper  or  safe  one;  Redfield  v.  Oak- 
land Consol.  Street  R.  Co.  112  Cal.  226,  43  Pac.  1117,  holding  that  where  all  the 
circumstances  of  the  case  are  established  by  unconflicting  evidence,  opinion 
evidence  as  to  the  negligence  of  the  defendant  is  inadmissible;  People  v.  Hea- 
cock,  10  Cal.  App.  454,  102  Pac.  543,  holding  that  where  the  issue  was  whether 
the  deceased  met  his  death  at  the  hands  of  the  defendant  or  by  falling  down 
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stairs,  the  question  whether  the  hemorrhage  and  bruise  which  caused  the  death 
were  the  result  of  the  fall  or  not,  was  for  the  jury  and  not  the  subjects  of 
•expert  testimony. 

Distinguished  in  Snyder  v.  Holt  Mfg.  Co.  134  Cal.  327,  G6  Pac.  311,  holding  tes- 
timony of  expert  in  construction  of  harvester  machinery  clearly  admissible  in  ac- 
tion for  damages  suffered  by  individual,  caused  by  breaking  of  machine,  claimed  to 
be  due  to  faulty  construction. 
IiixtriK'tioiis   to   jury. 

Cited  in  People  v.  Vereneseneckockockhoff,  129  Cal.  503,  62  Pac.  Ill,  holding 
invasion  of  province  of  jury  by  trial  judge  in  his  charge  to  them,  by  reference  to 
matters  of  fact,  constitutes  reversible  error;  People  v.  Rodley,  131  Cal.  258,  63 
Pac.  351,  holding  defendant  found  guilty  of  perjury  will  not  be  heard  to  complain 
of  instruction  to  jury,  cautioning  it  to  weigh  carefully  verbal  admissions,  when 
given  at  his  own  request,  notwithstanding  instructions  were  contrary  to  Code  pro- 
vision; People  v.  Cuff,  122  Cal.  591,  55  Pac.  407,  holding,  in  trial  of  criminal 
cause,  instructions  by  trial  judge  as  to  weight  of  evidence,  invasion  of  province 
of  jury;  People  v.  Buckley,  143  Cal.  391,  77  Pac.  169,  holding  instruction  as  to 
weight  to  be  given  oral  admission  properly  refused;  People  v.  Wardrip,  141  Cal. 
231,  74  Pac.  744,  holding  refusal  to  instruct  as  to  weight  to  be  given  oral  admis- 
sions not  reversible  error ;  People  v.  Davenport,  13  Cal.  App.  636,  110  Pac.  318, 
holding  that  in  prosecution  for  rape  instruction:  "I  instruct  you  that  testimony 
of  oral  declaration  of  witness  should  be  viewed  with  caution"  is  harmless  as 
stating  mere  commonplace  within  general  knowledge  of  jurors;  Davis  v.  Hearst, 
160  Cal.  177,  116  Pac.  530,  to  the  point  that  province  of  jury  is  invaded  by 
court  whenever  it  instructs  them  that  any  particular  evidence  which  has  been 
laid  before  them  is  or  is  not  entitled  to  consideration;  State  v.  Marren,  17  Idaho, 
788,  107  Pac.  993;  Quint  v.  Dimond,  147  Cal.  714,  82  Pac.  310, — holding  an  argu- 
mentative charge  upon  the  facts  is  erroneous;  People  v.  O'Brien,  96  Cal.  181,  31 
Pac.  45,  holding  that  it  was  error  to  charge  that  the  testimony  of  an  accomplice 
should  be  viewed  with  distrust;  People  v.  Bonney,  98  Cal.  279,  33  Pac.  98,  hold- 
ing contra  where  the  accomplice  was  a  witness  for  the  prosecution;  People  v. 
Paulsell,  115  Cal.  14,  46  Pac.  734,  on  the  propriety  of  a  charge  as  to  the 
credence  to  be  given  a  certain  witness;  People  v.  Moran,  144  Cal.  64,  77  Pac.  777, 
holding  a  charge  erroneous  which  went  beyond  the  extent  of  the  statute  as 
regards  instructions  as  to  the  testimony  of  accomplices  and  oral  admissions  of 
the  party;  Gloss  v.  Steiger  Terra  Cotta  &  Pottery  Works,  148  Cal.  156,  82  Pac. 
681,  holding  that  a  request  to  charge  that  evidence  of  oral  admissions  of  the 
parties  should  be  viewed  with  caution,  was  properly  refused  as  being  a  charge 
with  respect  to  matters  of  fact;  Re  Sudan,  156  Cal.  234,  104  Pac.  442,  holding 
an  instruction  that  by  repetition  oral  statements  may  become  changed  so  that 
they  mean  altogether  different  from  what  was  first  said,  is  not  prejudicially 
erroneous;  Wastl  v.  Montana  Union  R.  Co.  17  Mont.  217,  42  Pac.  772;  Knowles 
v.  Nixon,  17  Mont.  474,  43  Pac.  628, — holding  an  instruction  that  oral  evidence 
of  admissions  of  a  party  should  be  received  with  caution,  was  erroneous  as  being 
a  charge  as  to  facts;  State  v.  Henderson,  186  Mo.  495,  85  S.  W.  576,  holding  that 
it  is  not  reversible  error  to  refuse  to  give  cautionary  instructions  as  to  oral  ad- 
missions of  the  defendant,  where  the  evidence  as  to  the  admissions  was  well 
corroborated;  Re  Blake,  136  Cal.  311,  89  Am.  St.  Rep.  135,  68  Pac.  827;  People 
v.  Van  Horn,  119  Cal.  332,  51  Pac.  538, — on  the  propriety  of  a  charge  as  to  the 
caution  with  which  verbal  admissions  of  the  defendant  should  be  received; 
Wood  v.  Los  Angeles  Traction  Co.  1  Cal.  App.  477,  82  Pac.  547,  holding  that  it 
was  not  reversible  error  to  refuse  an  instruction  calling  attention  to  the  facts 
that  the  party  failed  to  produce  the  best  evidence  obtainable  but  relied  upon 
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weaker  evidence  which  was  given;  People  v.  Corey,  8  Cal.  App.  728,  97  Pac. 
907,  holding  it  was  not  reversible  error  to  refuse  an  instruction  that  if  the 
testimony  of  a  witness  was  untrue  in  one  part  it  was  to  be  distrusted  in  all. 

Distinguished  in  Mattingly  v.  Pcnnie,  305  Cal.  523,  45  Am.  St.  Rep.  87,  39 
Pac.  200,  holding  an  instruction  that  oral  admissions  of  a  party  should  be 
cautiously  received,  was  not  a  proper  instruction,  where  the  case  was  not  a. 
proper  one  under  the  statute  where  the  court  could  charge  as  to  facts. 

18  L.  R.  A.  129,  REEVE  v.  LADIES'  BLDG.  ASSO.  PERPETUAL,  56  Ark.  335;. 

19  S.  W.  917. 
Tsui-ions  contracts   of  loan   association. 

Approved  in  Black  v.  Tompkins,  63  Ark.  504,  39  S.  W.  553.  holding  contract  be- 
tween shareholders  and  a  building  and  loan  association,  whereby  payment  of  usuri-- 
ous  interest  is  exacted,  valid  and  enforceable  in  foreclosure  of  mortgage  given  t<y 
secure  loan;  Taylor  v.  Van  Buren  Bldg.  Asso.  56  Ark.  344,  19  S.  W.  918,  holding- 
mortgage  contract  not  usurious  which  provides  for  payment  of  10  per  cent  interest 
on  loan  of  stockholders  of  building  and  loan  association ;  Farmers'  Sav.  &  Bldg. 
&  L.  Asso.  v.  Ferguson,  69  Ark.  356,  63  S.  W.  797,  holding  contract  with  building 
and  loan  association  not  usurious  because,  in  addition  to  legal  interest,  payment  off 
monthly  dues  is  required. 

Cited  in  McCauley  v.  Workingman's  Bldg.  &  Sav.  Asso.  97  Tenn.  436,  35  L.. 
R.  A.  248,  56  Am.  St.  Rep.  813,  37  S.  W.  212,  holding  loan  by  building  association,, 
usurious  on  its  face,  will  be  set  aside  on  repayment  of  loan  with  legal  interest; 
American  Homestead  Co.  v.  Linigan,  46  La.  Ann.  1128,  15  So.  369,  holding  loan  to- 
shareholder  by  building  association  providing  for  payment  of  8  per  cent  interest? 
not  usurious,  where  time  of  payment  of  shares  given  in  security  is  contingent. 

Cited  in  footnotes  to  Falls  v.  United  States  Sav.  Loan  &  Bldg.  Co.  24  L.  R.  A.. 
174,  which  holds  annual  instalments  void  for  usurious  agreement  for  loan  payable- 
in  instalments,  with  interest  on  amount  of  original  loan ;  Gray  v.  Baltimore  Bldg.. 
&  L.  Asso.  54  L.  R.  A.  217,  which  holds  percentage,  payable  to  loan  association 
indefinitely,  usurious  though  called  "premium;"  People  ex  rel.  Fairchild  v.  Pres- 
ton, 24  L.  R.  A.  57,  whicli  holds  valid,  income  stock  of  loan  association  on  which 
60  per  cent  is  paid  in  advance,  with  cash  dividends  limited  to  8  per  cent;  Pacific 
States  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L.  R.  A.  163,  which  holds  requirement  that 
borrower  bid  for  stock  and  pay  dues  on  same,  device  to  cover  usury;  Borrowers' 
&  Investors'  Bldg.  Asso.  v.  Eklund,  52  L.  R.  A.  637,  which  requires  strict  adherence 
to  mode  fixed  by  statute  exempting  loan  associations  from  usury  laws;  Washing- 
ton Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley,  58  L.  R.  A.  816,  which  holds  exac- 
tion of  monthly  premium  which,  with  interest,  exceeds  legal  rate,  unauthorized^ 
Smoot  v.  People's  Perpetual  Loan  &  Bldg.  Asso.  41  L.  R.  A.  589,  which  sustain*. 
retroactive  statute  relieving  from  usury  all  contracts  with  loan  association; 
Cramer  v.  Southern  Ohio  L.  &  T.  Co.  69  L.R.A.  415,  which  upholds  statute  em- 
powering loan  associations  to  collect  from  members  such  dues,  fines,  interest, 
and  premium  or  other  assessments  although  in  excess  of  legal  interest  as  may 
be  provided  for  in  the  constitution  and  by-laws. 

Cited  in  notes    (26  L.R.A.  (N.S.)    1138)    on  constitutionality  of  exemption  of. 
building  and  loan  associations  from  general  usury  laws;    (46  Am.  St.  Rep.  200) 
on  what  transactions  of  loan  associations   are   usurious. 

Annotation  in  18  L.  R.  A.  129,  referred  to  particularly  in  Post  v.  Mechanics' 
Bldg.  &  L.  Asso.  97  Tenn.  411,  34  L.  R.  A.  203,  37  S.  W.  216,  holding  loans  made 
by  building  and  loan  association  to  its  stockholders,  without  competitive  bidding, 
and  in  excess  of  legal  rate  of  interest,  unlawful  and  usurious. 
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—  Construction    of   usurious    contract. 

Cited  in  Tilley  v.  American  Bldg.  &  L.  Asso.  52  Fed.  622,  holding  that  whether 
contract  between   building  and   loan  association  and  one  of  its   shareholders  is 
usurious  is  determinable  by  amount  agreed  to  be  paid  as  interest,  or  as  "dues"  on 
stock. 
I  :i  \\  >   governing1  usurious  contract. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.  R.  A. 
793,  which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Bennett  v.  Eastern  Bldg- 
&  L.  Asso.  34  L.  R.  A.  595,  which  holds  contract  to  pay  money  to  loan  association 
governed  by  laws  of  state  where  association  located;  Floyd  v.  National  Loan  & 
Invest.  Co.  54  L.  R.  A.  536,  which  holds  contract  with  foreign,  loan  association 
not  within  exemption  of  domestic  associations  as  to  usury,  unless  in  conformity 
to  local  law. 
Application  of  payments  upon  stock  on  mortg'agre. 

Cited  in  Iowa  Deposit  &  Loan  Co.  v.  Matthews,  126  Iowa,  749,  102  N.  W.. 
817,  holding  that  when  a  borrower  pays  according  to  the  terms  of  his  contract 
he  may  have  a  part  of  such  payments  applied  on  his  principal  debt  as  of  the- 
date  when  made. 

Cited  in  note  (29  L.  R.  A.  124)  on  right  to  apply  payments  made  on  stock 
in  building  and  loan  association  on  mortgage  given  for  loan  by  same  member. 

18  L.  R.  A.  135,  HALL  v.  NIAGARA  F.  INS.  CO.  93  Mich.  184,  32  Am.  St.  Rep. 

497,  53  N.  W.  727. 
Sole   and   unconditional   ownership. 

Cited  in  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  752,  58  Am.  St.  Rep.  726,  67" 
N.  W.  774,  holding  policy  containing  clause  of  sole  ownership  of  property  covered] 
by  policy  not  rendered  void,  on  discovery  that  insured  had  only  equitable  inter- 
est, in  absence  of  fraud;  Wooliver  v.  Boylston  Ins.  Co.  104  Mich.  135,  62  N.  W.. 
149,  holding  insurance  policy  not  vitiated  where  insured,  upon  oral  application 
to  agent,  stated  fact  of  conditional  ownership  of  property;  Manchester  Fire 
Assur.  Co.  v.  Abrams,  32  C.  C.  A.  429,  61  U.  S.  App.  276,  89  Fed.  932,  holding 
insurer  estopped  to  deny  liability  on  policy  covering  personal  property  about 
which  no  inquiry  was  made  concerning  interest  of  insured  at  time  of  application; 
Haire  v.  Ohio  Farmers'  Ins.  Co.  93  Mich.  486,  32  Am.  St.  Rep.  516,  53  N.  W.  623,. 
holding  policy  covering  interest  of  minor  heirs  as  owners  in  fee  simple  not  in- 
validated because  property  subject  to  widow's  dower  right,  which  she  separately 
insured;  Humble  v.  German  Alliance  Ins.  Co.  85  Kan.  146,  116  Pac.  472,  Ann.. 
Caa.  1912  D,  630,  holding  that  existence  of  mortgage  on  property  at  time  prop- 
erty is  insured  will  not  avoid  policy,  where  insured  made  no  representations  and 
no  attempt  at  concealment;  Nelson  v.  Continental  Ins.  Co.  31  L.R.A. (N.S.) 
602,  105  C.  C.  A.  215,  182  Fed.  787,  holding  that  easement  of  support  which 
owner  of  one-half  of  party  Avail  has  in  other  half  is  covered  by  insurance  policy 
on  building  and  insurer  is  liable  although  policy  provides  it  shall  be  void  of 
insured's  interest  is  other  than  unconditional  and  sole  ownership. 

Cited  in  notes  (20  L.R.A. (N.S.)  777)  on  vendee  under  land  contract  as  owner 
within  meaning  of  insurance  policy;  (13  Eng.  Rul.  Cas.  334)  on  necessity  of 
specifying  in  policy  the  interest  of  the  assured. 

Distinguished  in  Peet  v.  Dakota  F.  &  M.  Ins.  Co.  7  S.  D.  420,  64  N.  W.  206, 
holding  existence  of  mortgage  encumbrance  upon  property  insured  will  avoid 
policy  containing  stipulation  against  known  and  existing  encumbrances;  Rosen- 
stock  v.  Mississippi  Home  Ins.  Co.  82  Miss.  686,  35  So.  309,  holding  vendor  grant- 
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ing  possession  to  vendee  on  payment  of  large  part  of  purchase  price  not  "sole 
and  unconditional  owner;"  Hamilton  v.  Dwelling  House  Ins.  Co.  98  Mich.  541, 
22  L.  R.  A.  529,  57  N.  W.  735,  holding  vendor  in  contract  of  sale  not  "sole  and 
unconditional  owner;"  Wyandotte  Brewing  Co.  v.  Hartford  F.  Ins.  Co.  144 
Mich.  442,  6  L.R.A.  (N.S.)  853,  115  Am.  St.  Rep.  458,  108  N.  W.  393,  holding 
that  where  a  policy  of  fire  insurance  provided  that  it  should  be  void  if  the  in- 
sured did  not  own  the  ground  upon  which  the  insured  building  stood,  and  the 
application  was  oral  and  the  insurer  had  no  knowledge  that  the  insured  did  not 
own  such  ground,  the  policy  was  void. 
—  "Waiver  of  clause. 

Cited  in  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  629,  39  N.  E.  534, 
holding  failure  of  insurer  to  inquire  of  owner  concerning  encumbrances,  upon 
oral  application  for  insurance,  deemed  waiver  of  clause  against  encumbrances; 
Jordan  v.  Hanover  F.  Ins.  Co.  151  N.  C.  345,  66  S.  E.  206,  to  the  point  that  pro- 
vision in  policy  as  to  ownership  is  waived  where  application  is  oral  and  no  mis- 
representations in  regard  to  title  was  made  by  insured;  German  F.  Ins.  Co. 
v.  Herbertson,  49  Colo.  218,  112  Pac.  690,  holding  that  condition  as  to  sole  and 
unconstitutional  ownership  is  waived  where  company  issued  policy  on  building 
on  leased  land  without  making  inquiry  and  where  insured  made  no  representa- 
tions; Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind.  671,  8  L.R.A.(N.S-)  713,  74  N. 
E.  964,  holding  that  the  issuance  to  a  life-tenant  and  the  acceptance  of  a 
premium  from  him,  waives  a  clause  in  the  policy  providing  that  the  policy  shall 
be  void  if  the  insured  has  not  the  sole  and  unconditional  ownership. 

Distinguished  in  Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn. 
108,  4  L.R.A.(N.S.)  236,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  that  an  insur- 
ance company  did  not  waive  the  clause  as  to  sole  ownership  by  issuing  a  policy, 
where  neither  it  nor  its  agent  had  any  knowledge  of  the  facts  existing  at  the 
time  the  policy  was  issued. 
Rights  of  IIIOI-<KJIU»-«'. 

Cited  in  footnote  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  which  holds  mortgagee  to  whom  loss  payable  may  recover  on  policy,  notwith- 
standing conditions  as  to  assignment  which  might  defeat  recovery  by  owner. 

Cited  in  note   (19  L.  R.  A.  321)    on  effect  of  settlement  between  insurer  and 
mortgagor  upon  rights  of  mortgagee. 
Construction  of  provision  for  forfeiture. 

Cited  in  Farmers  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  510,  78  N.  W.  933,  holding 
provision  for  forfeiture  of  policy  will  be  strictly  construed. 

18  L.  R.  A.  142,  KRAAK  v.  FRIES,  21  D.  C.  100. 
Moral  obligation  as  consideration. 

Cited  in  note  (26  L.R.A.  (N.S. )  525)  on  moral  obligation  as  consideration  for 
express  promise  void  under  statute  of  frauds. 

18  L.  R.  A.  144,  ALTON  v.  FIRST  NAT.  BANK,  157  Mass.  341,  34  Am.  St.  Rep. 

285,  32  N.  E.  228. 
Money  paid  on  mistake  of  fact. 

Cited  in  Springs  v.  Hanover  Nat.  Bank,  145  App.  Div.  191,  130  N.  Y.  Supp. 
87,  to  the  point  that  persons  paying  money  on  draft  which  is  accepted  in  mis- 
taken belief  that  bill  of  lading  attached  but  not  referred  to,  was  genuine,  cannot 
recover  back  same  from  bona  fide  indorsers;  Armijo  v.  Henry,  14  N.  M.  190,  25 
L.R.A.  (N.S.)  284,  89  Pac.  305,  on  nonrecovery  of  money  voluntarily  paid  with 
iull  knowledge. 
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Cited  in  footnotes  to  Behring  v.  Somerville,  49  L.  R.  A.  578,  which  holds  money 
paid  on  mistake  of  fact,  of  which  both  were  ignorant,  not  recoverable  in  absence 
of  fraud;  Scott  v.  Ford,  68  L.R.A.  469,  which  denies  right  to  recover  back  money 
paid  by  executors  under  mistaken  belief  that  payee  was  entitled  thereto  as  repre- 
sentative of  a  deceased  legatee. 

Cited  in  notes  (28  L.R.A.  (N.S.)  843)  on  relief  from  mistake  of  law  as  to  effect 
of  instrument;  (55  Am.  St.  Rep.  517)  on  recovery  of  money  paid  under  mistake. 
Misrepresentation  of  fact. 

Approved  in  Motherway  v.  Wall,  168  Mass.  338,  47  N.  E.  135,  holding  grantor 
entitled  to  cancclation  of  deed  of  his  interest  in  his  wife's  estate,  executed  be- 
cause of  misrepresentations  as  to  his  rights  and  state  of  title. 
Conclusion  of  law. 

Approved  in  Haskell  v.  Merrill,  179  Mass.  123,  60  N.  E.  485,  upholding  master's 
report  against  objection  that  such  words  as  "loan,"  "security,"  or  "delivery" 
express  conclusion  of  law  from  the  facts. 

Cited  in  Remington  v.  Central  P.  R.  Co.  198  U.  S.  99,  49  L.  ed.  963,  25  Sup. 
Ct.  Rep.  577,  holding  that  in  a  petition  to  remove  a  cause  to  the  Federal  court, 
allegations  which  involve  conclusions  of  law  are  many  times  permitted  to  avoid 
a  prolixity  on  matters  not  likely  to  be  controverted,  as  they  import  that  the 
facts  which  justify  them,  are  true. 

18  L.  R.  A.  146,  MEYER  v.  GRAHAM,  33  Neb.  566,  29  Am.  St.  Rep.  500,  50  N. 

W.  763. 
Adverse  possession. 

Approved  in  Lantry  v.  Wolff,  49  Neb.  376,  69  N.  W.  494,  holding  title  to  land 
becomes  complete  in  occupant  who  has  held  it  adversely  under  claim  of  title  for 
ten  years. 
Of  pnblic  hig-hway. 

Followed  in  Lewis  v.  Baker,  39  Neb.  639,  58  N.  W.  126,  holding  ten  years'" 
adverse  possession  of  portion  of  city  street,  under  claim  of  right,  vests  title  in 
occupant. 

Approved  in  Webster  v.  Lincoln,  56  Neb.  503,  76  N.  W.  1076,  holding  occupant 
of  portion  of  city  street  under  claim  of  ownership  acquires  title  thereto  in  ten 
years;  Carneal  v.  Lynch,  91  Va.  121,  50  Am.  St.  Rep.  819,  20  S.  E.  959,  holding,, 
under  express  provision  of  statute,  owner  of  building  which  for  over  twenty  years 
has  encroached  upon  street  acquires  title  by  adverse  possession. 

Cited  in  Norrell  v.  Augusta  R.  &  Electric  Co.  116  Ga.  316,  59  L.  R.  A.  103, 
footnote  p.  101,  42  S.  E.  466,  holding  title  by  prescription  not  acquired  by  adverse 
possession  of  land  dedicated  and  accepted  as  city  street;  Wahoo  v.  Nethaway,  73 
Neb.  55,  102  N.  vV.  86,  holding  that  title  to  a  street  acquired  by  adverse  pos- 
session prior  to  the  passage  of  the  act  providing  that  adverse  possession  would 
not  run  against  a  municipality,  is  not  affected  by  such  act;  Ryan  v.  Lincoln, 
85  Neb.  540,  123  N.  W.  1021;  Agnew  v.  Pawnee  City,  79  Neb.  605,  113  N.  W.. 
236, — on  the  right  to  acquire  title  to  a  city  street  by  adverse  possession. 

Cited  in  footnotes  to  Teass  v.  St.  Albans,  19  L.  R.  A.  803,  which  holds  title  to> 
street  by  adverse  possession  obtainable;  Reuter  v.  Lawe,  34  L.  R.  A. '733,  which 
sustains  estoppel  against  claim  of  public  to  park  by  dedication  on  plat  by  one 
continuing  in  possession;  St.  Paul  &  D.  R.  Co.  v.  Duluth,  43  L.  R.  A.  433,  which 
holds  mere  construction  and  occasional  use  of  railroad  track  across  unimproved 
platted  street  not  adverse  possession:  McClellan  v.  Weston,  55  L.  R.  A.  898, 
which  holds  land  within  boundary  of  jtreet  as  shown  by  plat  not  subject  to  ad- 
verse possession  as  against  town. 
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Distinguished  in  Krueger  v.  Jenkins,  59  Xeb.  642,  81  X.  W.  844,  holding  indi- 
vidual cannot  secure  title  to  unused  parts  of  public  highway  of  county  by  adverse 
possession  and  use  for  statutory  time. 
Prescriptive  right. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  rights  of 
public  in  street  not  lost  by  prescription  or  laches. 

Cited   in  note    (53   L.   R.   A.   898)    on   prescriptive   right   to   maintain    public 
nuisance. 
X  oil  user. 

Cited  in  notes  (18  L.  R.  A.  542)  on  effect  of  nonuser  of  easement;  (26  L.  R.  A. 
452)  on  abandonment  of  highway  by  nonuser,  or  otherwise  than  by  act  of  public 
authorities;  (22  L.R.A.  (N.S.)  891)  on  abandonment  or  loss  of  private  way 
by  nonuser  or  improvements  inconsistent  with  use. 

18  L.  R.  A.  151,  SXIDER  v.  ST.  PAUL,  51  Minn.  466,  53  N.  W.  763. 
^fegligence  of  public  corporation. 

Cited  in  Weltsch  v.  Stark,  65  Minn.  7,  67  N.  W.  648,  holding  that  in  absence 
of  statute,  township,  being  agency  of  government,  is  not  liable  to  private  indi- 
vidual for  injuries  sustained  by  reason  of  defective  highway;  Gullikson  v.  Mc- 
Donald, 62  Minn.  279,  64  X.  W.  812,  holding  villages  not  liable  for  failure  to 
maintain  suitable  and  comfortable  prison,  by  reason  of  which  plaintiff,  who 
suffered  arrest  and  detention  therein,  contracted  permanent  disability  from 
rheumatism;  Garre  v.  Clay  County,  90  Minn.  532,  97  X.  W.  422,  holding  county 
not  liable  for  neglect  of  commissioners  to  repair  ditch;  Schwalk  v.  Louisville  (Co- 
lumbia Finance  &  T.  Co.  v.  Louisville)  135  Ky.  576,  25  L.R.A. (X.S.)  96,  122  S.  W. 
£60,  holding  city  not  liable  for  negligence  of  operator  of  elevator  in  city  hall; 
Winona  v.  Botzet,  23  L.R.A.(X.S.)  215,  94  C.  C.  A.  563,  169  Fed.  333,  holding  city 
liable  for  injury  from  frightening  of  horse  by  waterworks  whistle;  Hoppe  v. 
Winona,  113  Minn.  261,  33  L.R.A. (X.S.)  454,  129  X.  W.  577,  Ann.  Cas.  1912  A, 
247,  holding  that  municipal  grant  of  authority  to  power  company  to  string  wires 
on  toll  bridge  was  exercise  of  municipal  and  not  governmental  power  and  city  is 
liable  for  negligence  where  it  reserved  right  to  direct  work;  Wilcox  v.  Rochester, 
190  X.  Y.  142,  17  L.R.A.(X.S.)  743,  82  X.  E.  1119,  13  Ann.  Cas.  759,  reversing  114 
App.  Div.  734,  99  X.  Y.  Supp.  1020,  holding  the  city  is  not  liable  for  an  injury 
to  a  mechanic  repairing  a  public  building,  which  is  caused  by  the  negligence  of 
a  police  telegraph  operator. 

Cited  in  footnotes  to  Fox  v.  Philadelphia,  65  L.R.A.  214,  which  holds  city 
liable  for  injuries  due  to  negligence  of  operator  of  elevator  in  public  building,  al- 
though he  was  employed  by  a  legislative  commission;  Kelly  v.  Boston,  66  L.R.A. 
429,  which  holds  portion  of  city  building  devoted  to  housing  of  executive  de- 
partments which  collect  money  for  city  within  rule  that  city  is  not  liable  for 
negligence  of  those  to  whom  are  entrusted  care  and  custody  of  buildings  used 
exclusively  for  performance  of  municipal  duties. 

Cited  in  notes    (25  L.R.A. (X.S.)    91)    on  liability  of  municipality   for   tort  in 
connection  with  buildings  used  by  it;    (108  Am.  St.  Rep.  149,  156,  173)    as  to 
what  municipal  corporations  are  answerable  for  injuries  due  to  defects  in  streets 
and  other  public  places. 
Of  private  corporation. 

Distinguished  in  Lane  v.  Minnesota  State  Agri.  Soc.  62  Minn.  177,  29  L.  R. 
A.  709,  64  X.  W.  382,  holding  defendant,  a  private  corporation,  liable  for  negli- 
gence which  resulted  in  injury  to  plaintiff  while  engaged  in  horse  race  under 
management  of  former. 
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18  L.  R.  A.  154,  SELLICK  v.  LAKE  SHORE  &  M.  S.  R.  CO.  93  Mich.  375,  53 

N.  W.  556. 
Obstruction   of   highways. 

Cited  in  Beopple  v.  Illinois  C.  R.  Co.  104  Tenn.  429,  58  S.  W.  231,  holding 
railroad  liable  for  injuries  to  traveler,  whose  horses  took  fright  on  aproach  of 
train,  while  he  was  awaiting  removal  of  cars  negligently  permitted  to  remain  on 
crossing  for  undue  length  of  time;  Mueller  v.  Milwaukee  Street  R.  Co.  86  Wis. 
344,  21  L.  R.  A.  723,  56  N.  W.  914,  holding  street  railroad  company  liable  for 
damages  caused  to  funeral  carriage  suddenly  stopped  by  car  at  crossing,  such 
being  proximate  cause  of  injury;  Wall  v.  New  York  C.  &  H.  R.  R.  Co.  56  App. 
Div.  603,  67  N.  Y.  Supp.  519,  holding  railroad  company  unreasonably  obstruct- 
ing highway  liable,  notwithstanding  his  contributory  negligence,  to  one  injured 
while  climbing  over  bumper  of  cars  on  one  track  to  avoid  engine  on  adjoining 
track. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardey,  52  L.  R.  A.  396,  which 
authorizes  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of 
street;  Shields  v.  Louisville  &  N.  R.  Co.  27  L.  R.  A.  680,  which  holds  obstruction 
of  highway  by  excursion  train  not  proximate  cause  of  injury  to  travelers  on 
highway  by  passenger's  misconduct. 

Cited  in  note  (39  L.  R.  A.  619)  on  municipal  control  over  public  nuisance  on 
public  streets  and  highways  created  by  street  railroads  and  other  electrical 
companies. 

Distinguished  in  Chicago,  B.  &  Q.  R.  Co.  v.  Roberts,  3  Neb.  (Unof.)  431,  91  N. 
W.  707,  holding  that  the  mere  leaving  of  freight  cars  in  or  upon  a  highway  is 
not  negligence  in  the  absence  of  other  negligence  upon  the  part  of  the  company. 
Lookout  to  prevent  frightening-  of  teams. 

Cited  in  footnote  to  Kentucky  &  I.  Bridge  Co.  v.  Montgomery,  57  L.  R.  A.  781, 
which    requires   railroad    company   operating   railroad   bridge   as   toll   bridge   to 
keep  lookout  to  prevent  frightening  teams  by  trains. 
Proximate  cause  of   injury. 

Cited  in  Laible  v.  New  York  C.  &  H.  R.  R.  Co.  13  App.  Div.  574,  43  N.  Y. 
Supp.  1003,  holding  that  whether  obstruction  of  public  highway  by  cars  was  prox- 
imate cause  of  injury  received  by  one  thrown  out  of  her  carriage  when  her 
horse  became  frightened  on  approach  of  another  train,  proper  question  for  jury; 
Lincoln  Twp.  v.  Koenig,  10  Kan.  App.  509,  63  Pac.  90,  holding  proximate  cause 
question  for  jury  where  one  was  injured  by  runaway  team  on  defective  highway; 
Simons  v.  Casco  Twp.  105  Mich.  592,  63  N.  W.  500,  holding  proximate  cause 
of  injury  question  for  jury  where  horse  became  frightened  on  account  of  large 
hole  in  roadway,  causing  him  to  jump  and  thus  throw  plaintiff  down  high  em- 
bankment; Needham  v.  King,  95  Mich.  312,  54  N.  W.  891,  holding  adjacent  land 
owner  liable  for  failure  to  guard  against  spread  of  fire  to  his  neighbor's  land, 
although  the  wind  contributed  to  injury;  White  v.  Riley  Twp.  113  Mich.  299,  71 
N.  W.  502  (dissenting  opinion),  majority  holding  fact  that  injury  was  due  to 
horse's  backing  away  from  bridge  because  of  its  fright  does  not  render  want  of 
barriers  too  remote  a  cause  to  permit  recovery;  Cincinnati,  H.  &  D.  R.  Co.  v. 
Acrea,  42  Ind.  App.  1234,  82  N.  E.  1009,  holding  that  the  collision  between  two 
trains  was  the  proximate  cause  of  the  injury  resulting  from  the  panic  in  the 
depot  which  was  wrecked  by  the  collision. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.R.A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  Snyder  v.  Philadelphia  Co.  63  L.R.A.  896,  which  sustains  right  of  owner 
.of  gas  well  near  highway  to  open  it  for  purpose  of  allowing  the  gas  to  blow  the 
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water  eut,  though  the  noise  is  liable  to  frighten  horses;  Hinchman  v.  Pere  Mar- 
quette  R.  Co.  65  L.R.A.  553,  which  sustains  liability  of  railroad  company  for  in- 
jury due  to  emission  of  steam  from  engine  in  highway  at  a  railroad  crossing 
while  a  traveler  was  attempting  to  drive  across  the  track. 
Master  and  servant. 

Cited  in  Noble  v.  Bessemer  S.  S.  Co.  127  Mich.  114,  54  L.  R.  A.  460,  89  Am* 
St.  Rep.  461,  86  N.  W.  520,  holding  master  liable  for  injuries  suffered  by  serv- 
ant, through  use  of  defective  tool,  even  though  fellow  servant  of  one  injured 
knew  of  defect;  McDonald  v.  Michigan  C.  R.  Co.  108  Mich.  14,  65  N.  W.  597,. 
holding  master  liable  for  injury  to  servant  which  is  proximate  result  of  con- 
current negligence  of  master  and  fellow  servant. 
Crossing-  track;  as  nee'ligrence  per  se. 

Cited  in  McVean  v.  Detroit  United  R.  Co.  138  Mich.  265,  101  N.  W.  527,  holding 
where  plaintiff  was  injured  in  trying  to  alight  from  her  carriage  to  hold  the 
horses  which  were  frightened  by  the  defendant's  car,  the  negligence  of  the  plaintiff 
and  the  defendant  was  a  proper  question  for  the  jury. 

Cited  in  footnote  to  Chicago  &  N.  W.  R.  Co.  v.  Prescott,  23  L.  R.  A.  654,  which 
holds  attempt  to  cross  track  on  flagman's  invitation  at  crossing  partly  blocked, 
by  train  not  negligence  per  se. 
Liability    for    unforeseen    consequences    of    wrongful    act. 

Cited  in  footnotes  to  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.  R.  A.  462,  which  sus- 
tains liability  for  negligence  likely  to  produce  injury,  though  particular  injury 
not  anticipated;  Osborne  v.  Van  Dyke,  54  L.  R.  A.  367,  which  holds  one  un- 
lawfully beating  horse  liable  for  injury  by  unintentional  blow  on  bystander. 

18  L.  R.  A.  158,  GOSNELL  v.  FLACK,  76  Md.  423,  25  Atl.  411. 
Kiu-ht   of  set-off. 

Cited  in  Hoffman  v.  Armstrong,  90  Md.  131,  44  Atl.  1012,  holding  that  irr 
administering  estate  it  is  duty  of  administrators  to  deduct  amount  of  insolvent 
distributee's  debts  to  estate  before  settlement  of  his  share;  Hoffman  v.  Hoff- 
man, 88  Md.  62,  40  Atl.  712,  and  Armiger  v.  Reitz,  91  Md.  342,  46  Atl.  990,  hold- 
ing that  in  administering  estate  it  is  duty  of  administrator  to  deduct  from  share- 
of  distributee  or  legatee  amount  equal  to  claim  against  him  on  behalf  of  decedent 
estate;  Lambright  v.  Lambright,  74  Ohio  St.  207,  78  X.  E.  265,  6  Ann.  Cas. 
807,  holding  a  debt  due  from  an  heir  to  the  estate  of  his  ancestor  is  chargeable 
against  the  heir's  distributive  share  of  the  estate. 

Cited  in  footnotes  to  Oxsheer  v.  Nave,  37  L.  R.  A.  98,  which  sustains  right 
to  set  off  indebtedness  of  distributee  against  distributive  share,  although  pur 
chased  by  creditor;  Webb  v.  Fuller,  22  L.  R.  A.  177,  which  authorizes  set 
off  of  amount  due  by  legatee  against  distributive  share;  Ainsworth  v.  Bank  of 
California,  39  L.  R.  A.  686,  which  authorizes  setting  off  against  claim  due 
estate,  debt  due  from  deceased,  though  unmatured  at  time  of  death. 

Cited  in  note  (23  L.  R.  A.  313)  on  right  to  set  off  insolvent's  obligation  on 
claim  in  hands  of  his  receiver  or  assignee  or  trustee  for  creditors. 

Distinguished  in  Marvin  v.  Bowlby,  142  Mich.  252,  4  L.R.A.(N.S-)  194,  113 
Am.  St.  Rep.  574,  105  N.  W.  751,  7  Ann.  Cas.  559,  holding  an  heir's  distributive 
share  of  the  real  estate  of  the  ancestor,  in  the  hands  of  the  administrator  is  not 
chargeable  with  an  indebtedness  of  the  heir  to  the  estate. 

18  L.  R.  A.  161,  BROWN  v.  SEATTLE,  5  Wash.  35,  31  Pac.  313,  32  Pac.  214. 
Taking-  of  private  property  for  public  nse. 

Cited  in  Wendel  v.  Spokane  County,  27  Wash.   125,  91  Am.  St.  Rep.  825,  61 
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Pac.  576,  holding  county  liable  for  damages  caused  to  lands  of  individual,  by 
cutting  canal  through  natural  ridge,  causing  water  to  overflow  land  which  was 
before  protected;  Pueblo  v.  Strait,  20  Colo.  18,  24  L.  R.  A.  394,  46  Am.  St.  Rep. 
273,  36  Pac.  789,  holding  erection  of  viaduct  in  public  street  such  extraordinary 
use  as  entitles  abutting  property  owners  to  damages  for  depreciation  of  prop- 
erty; San  Antonio  v.  Mullaly,  11  Tex.  Civ.  App.  599,  33  S.  W.  250,  holding 
•damages  recoverable  from  municipality  for  grading  street  to  detriment  of  abut- 
ting property;  Bigelow  v.  Ballerino,  111  Cal.  560,  44  Pac.  307,  holding  easement 
in  public  highway,  being  property  right,  may  not  be  destroyed  or  impaired  by 
municipality,  without  rendering  compensation;  Seattle  Transfer  Co.  v.  Seat- 
tle, 27  Wash.  520,  68  Pac.  90,  holding  municipality  liable  for  damages  caused  to 
private  property  abutting  on  street,  by  erection  of  overhead  roadway;  State  ex 
rel.  Smith  v.  Superior  Court,  26  Wash.  289,  66  Pac.  385,  holding  private  prop- 
erty not  subject  to  use  by  private  corporation  erecting  elevated  railroad  through 
street,  without  first  making  due  compensation  to  owner;  Ft.  Worth  v.  How- 
ard, 3  Tex.  Civ.  App.  539,  22  S.  W.  1059,  holding  owner  of  private  property  en- 
titled to  damages  for  depreciation  of  property  abutting  on  street,  grade  of  which 
was  materially  changed;  Denver  v.  Bonesteel,  30  Colo.  Ill,  69  Pac.  595,  holding 
city  liable  to  abutting  owner  for  damages  caused  by  change  of  grade  of  street; 
Less  v.  Butte,  28  Mont.  32,  61  L.  R.  A.  603,  98  Am.  St.  Rep.  545,  72  Pac.  140, 
holding  abutting  owner  entitled  to  damages  resulting  from  fixing  grade  of 
street  for  first  time;  Burrows  v.  Grays  Harbor  Boom  Co.  44  Wash.  645,  87  Pac. 
937,  on  absence  of  right  to  take  private  property  for  a  public  use  without  making 
compensation;  Swope  v.  Seattle,  36  Wash.  121,  78  Pac.  607,  on  right  of  abutting 
owner  to  recover  damages  on  the  change  in  the  grade  of  a  street;  Macon  v.  Daley, 
2  Ga.  App.  357,  58  S.  E.  540,  on  the  right  of  an  abutting  lot  owner  to  recover 
damages  attending  the  change  in  the  grade  of  a  street,  made  in  conformity  with 
a  city  ordinance;  Sievers  v.  Root,  10  Cal.  App.  341,  101  Pac.  925,  holding  where 
a  change  in  the  grade  of  a  street  is  authorized  without  any  provision  being 
made  for  the  compensation  of  an  adjoining  owner  whose  lot  by  reason  of  the 
improvement  will  be  left  below  the  level  of  the  street,  such  owner  may  maintain 
an  action  for  damage  to  be  sustained  by  reason  of  the  change;  Sweeney  v.  Seattle, 
57  Wash.  681,  107  Pac.  843,  holding  where  in  the  grading  of  a  street  access  to  an 
alley  used  in  hauling  supplies  to  plaintiff's  place  of  business  was  obstructed,  an 
action  for  the  resulting  damage  might  be  maintained;  Farnandis  v.  Great  North- 
ern R.  Co.  41  Wash.  493,  5  L.R.A.(N.S.)  1088,  111  Am.  St.  Rep.  1027,  84  Pac. 
18,  holding  where  by  the  construction  of  a  railroad  tunnel  the  lateral  support  of 
a  building  was  so  weakened  as  to  cause  the  building  to  sink  a  recovery  might 
be  had  for  the  damage  to  the  building;  Tracewell  v.  County  Ct.  58  W.  Va.  291, 
52  S.  E.  185,  holding  an  action  might  be  maintained  against  a  county  where  it 
constructs  a  ditch  which  collects  the  surface  water  and  casts  it  on  the  land  of 
complainant  to  his  damage;  Smith  v.  St.  Paul,  M.  &  M.  R.  Co.  39  Wash.  358, 
70  L.R.A.  1020,  109  Am.  St.  Rep.  889,  81  Pac.  840,  holding  a  property  owner 
could  not  recover  for  damages  caused  by  the  excavating  in  a  street  much 
used  by  him  where  his  property  did  not  abut  on  such  street;  Compton  v.  Seattle. 
38  Wash.  522,  80  Pac.  757,  holding  under  a  statute  providing  that  no  private 
property  shall  be  taken  or  damaged  for  a  public  use  without  compensation,  where 
in  changing  the  grade  of  a  street  the  adjoining  property  was  sloped  back  from 
the  street  to  prevent  the  soil  from  sliding,  there  was  merely  a  damaging  and  not 
a  taking  of  the  property;  Johnson  v.  St.  Louis,  96  C.  C.  A.  617,  172  Fed.  34, 
18  Ann.  Cas.  949,  holding  no  liability  on  part  of  city  where  a  building  is  dam- 
aged by  the  construction  of  a  sewer  in  a  proper  manner. 

Cited  in  footnote  to  Rauenstein  v.  New  York,  L.  &  W.  R.  Co.  18  L.  R.  A.  768, 
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which  denies  liability  to  abutter  for  embankment  to  change  grade,  necessitated 
by  railroad  embankment  in  intersecting  street. 

Distinguished  in  Levee  Dist.  Xo.  9  v.  Farmer,  101  Cal.  184,  23  L.  R.  A.  391, 
35  Pac.  569,  holding  vacation  of  public  highway  by  municipality  not  such  in- 
jury to  abutting  property  as  to  require  payment  of  damages;  Fletcher  v.  Seattle, 
43  Wash.  628,  86  Pac.  1046,  holding  no  liability  on  the  part  of  a  city  for  damage 
caused  by  the  original  establishment  of  the  grade  of  a  street  where  done  in  a 
reasonable  and  proper  manner. 
Payment  a.  condition  precedent. 

Cited  in  Lewis  v.  Seattle,  5  Wash.  745,  32  Pac.  794,  holding  municipality  must, 
upon  exercising  right  of  eminent  domain,  make  payment  before  using  property 
condemned;  Geurkink  v.  Petaluma,  112  Cal.  310,  44  Pac.  570,  holding  payment 
of  damages  condition  precedent  to  right  of  city  to  change  water  course  along 
highway,  causing  injury  to  abutting  property. 
Enjoining?  taking:  private  land  for  public  use. 

Approved  in  Olson  v.  Seattle,  30  Wash.  690,  71  Pac.  201,  holding  injunction 
proper  remedy  where  public  authorities  seek  to  take  private  property  for  pub- 
lic use,  without  first  making  compensation. 

Cited  in  Ferry-Leary  Land  Co.  v.  Holt,  53  Wash.  586,  102  Pac.  445,  on  the  exist- 
ence of  the  right  to  enjoin  the  exercise  of  the  power  of  eminent  domain  where  no 
provision  made  for  the  compensation  of  the  injured  property;  Swope  v.  Seattle, 
35  Wash.  76,  76  Pac.  517,  holding  a  city  may  be  enjoined  from  changing  the  grade 
of  a  street  where  no  provision  is  made  for  the  compensation  of  abutting  owners 
who  will  suffer  permanent  damage  by  reason  of  the  change:  Hart  v.  Seattle,  42 
Wash.  115,  84  Pac.  640,  holding  a  city  may  be  enjoined  from  making  a  change 
in  the  grade  of  a  street  where  no  provision  made  for  compensation  to  the  adjoining 
owners  damaged  by  such  proposed  change;  Lund  v.  Idaho  &  W.  X.  R.  Co.  50  Wash. 
576,  126  Am.  St.  Rep.  916,  97  Pac.  665,  holding  the  building  of  a  railroad  in  a 
public  street  may  be  enjoined  where  no  compensation  is  provided  for  the  damage 
sustained  by  an  abutting  owner  by  the  interference  with  his  ingress  and  egress 
to  the  street. 

Cited  in  footnote  to  Clemens  v.  Connecticut  Mut.  L.  Ins.  Co.  67  L.R.A.  362. 
which  denies  right  to  injunction  to  stay  improvement  of  public  street  according  to 
adopted  grade  until  payment  of  damages. 

Cited  in  note  (35  L.R.A. (X.S.)  194)  on  injunction  to  protect  right  of  ingress  and 
egress  from  street. 

Disapproved  in  Edwards  v.  Thrash,  26  Okla.  482,  138  Am.  St.  Rep.  975,  109  Pac. 
832,  holding  that  injunction  does  not  lie  to  prevent  city  from  improving  street 
until   abutting  owner  has  been  compensated  for  consequential   damages   arising 
from  change  of  grade. 
Measure  of  dnmagres  for  taking:  private   property   for  public  use. 

Cited  in  Idaho-Western  R.  Co.  v.  Columbia  Conference,  20  Idaho,  584,  38  L.R.A. 
(N.S.)  506,  119  Pac.  60,  holding  that  damages  for  taking  college  property  for 
railroad  is  not  measured  by  its  market  value;  Blincoe  v.  Choctaw,  0.  &  W.  R.  Co. 
16  Okla.  294,  4  L.R.A.(N.S.)  894,  83  Pac.  903,  8  Ann.  Cas.  689,  on  how  damages 
to  private  property  taken  for  public  use  is  to  be  measured. 

Cited  in  note  (109  Am.  St.  Rep.  907,  911)  on  what  constitutes  "damage"  to 
property  within  provision  that  property  shall  not  be  taken  or  damaged  for  public 
use  without  compensation. 

Distinguished  in  Re  Fifth  Ave.  62  Wash.  223,  113  Pac.  762,  holding  that  injury 
inflicted  upon  property  in  neighborhood  of  street  by  regrade  and  diverting  travel 
is  damnum  absque  injuria,  where  property  does  not  abut  on  regraded  street. 
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18  L.  R.  A.  166,  MEMPHIS  &  C.  R.  CO.  v.  BIRMINGHAM,  S.  &  T.  RIVER  R. 

CO.   96   Ala.   571,    11    So.   642. 
Taking:  private  propertj*. 

Cited  in  Hamilton  County  v.  Rape,  101  Tenn.  227,  47  S.  W.  416,  holding  change 
in  grade  of  public  highway,  causing  material  injury  to  abutting  property,  such 
taking  within  constitutional  provision  as  to  necessitate  compensation  to  owner; 
Southern  R.  Co.  v.  Birmingham,  S.  &  N.  O.  R,  Co.  130  Ala.  670,  31  So.  509,  hold- 
ing that  before  land  owner  may  be  deprived  of  property  under  eminent  domain 
proceeding,  assessment  and  payment  of  damages  a  condition  precedent;  Louis- 
ville &  N.  R.  Co.  v.  Peoples  Street  R.  &  Improv.  Co.  101  Ala.  332,  13  So.  308, 
holding,  in  absence  of  statutory  authority,  lands  of  one  railroad  corporation  not 
subject  to  condemnation  by  another;  Knowles  v.  New  Sweden  Irrig.  Dist.  16 
Idaho,  231,  101  Pac.  81,  on  what  will  constitute  the  taking  of  private  property 
for  a  public  use;  Boca  &  L.  R.  R.  Co.  v.  Sierra  Valleys  R.  R.  Co.  2  Cal.  App.  560, 
84  Pac.  298,  holding  the  condemnation  of  a  right  of  way  by  one  railroad  over  the 
road  of  another  is  the  taking  of  private  property  for  a  public  use;  State  ex  rel. 
North  Coast  R.  Co.  v.  Northern  P.  R.  Co.  49  Wash.  86,  94  Pac.  907,  holding  on 
the  condemnation  of  a  right  of  way  across  another's  railroad,  the  petitioner  is 
chargeable  with  the  maintenance  of  an  interlocking  devise  as  to  the  tracks  in 
operation. 

Cited  in  footnotes  to  St.  Louis  v.  Hill,  21  L.  R.  A.  226,  which  holds  prohibi- 
tion against  building  on  certain  portion  of  land  a  "taking"  of  property;   White 
v.   Northwestern   North   Carolina   R.   Co.   22   L.   R.   A.   627,   which   holds  use  of 
street  for  steam  railroad  a  taking  of  same. 
Protection    of   private   rig-hts    from    public   interference. 

Cited  in  footnotes  to  Morton  v.  New  York,  22  L.  R.  A.  241,  which  holds  city 
has  no  right  to  build  pumping  station  on  own  land,  rendering  adjoining  build- 
ings uninhabitable. 

Cited  in  note   (18  L.  R.  A.  544)   on  protection  of  private  rights  from  interfer- 
ence by  public. 
H  in  hi    of  appeal   in   eminent    domain   proceeding's. 

Cited  in  Memphis  &  C.  R.  Co.  v.  Hopkins,  108  Ala.  159,  18  So.  845,  holding 
provision  of  Code  giving  effect  to  constitutional  provision  for  intersection  and 
crossing  of  railroad  unconstitutional,  because  of  elimination  of  right  of  appeal 
from  award  of  commissioners  in  assessing  damages. 

18  L.  R.  A.  170,  PAGE  v.  LEWIS,  89  Va.  1,  37  Am.  St.  Rep.  848,  15  S.  E.  389. 
Gifts  cansa  mortis. 

Cited  in  First  Nat.  Bank  v.  Holland,  99  Va.  502,  55  L.  R.  A.  160,  86  Am.  St. 
Rep.  898,  39  S.  E.  126,  holding  valid  gift  causa  mortis  of  bank  stock  by  delivery 
of  keys  to  depository  containing  gift;  Leyson  v.  Davis,  17  Mont.  286,  31  L.  R. 
A.  451,  footnote  p.  429,  42  Pac.  775,  holding  valid  gift  causa  mortis  of  bank 
stock  certificates  by  actual  delivery  to  donee  without  indorsement;  Johnson 
v.  Colley,  101  Va.  418,  99  Am.  St.  Rep.  884,  44  S.  E.  721,  holding  gift  causa 
mortis,  otherwise  valid,  not  defeated  by  condition,  "If  I  die,  or  anything  happens 
to  me;"  Dickinson  v.  Hoes,  33  N.  Y.  Civ.  Proc.  Rep.  104,  holding  a  gift  causa 
mortis  of  a  savings  bank  fund  made  by  a  delivery  of  a  receipt  of  for  the  savings 
bank  book  was  not  invalidated  by  a  provision  that  the  concurrence  of  a  surety 
company  was  necessary  to  the  possession  of  the  fund;  Phinney  v.  State,  36  Wash. 
246,  68  L.R.A.  124,  78  Pac.  927,  holding  the  delivery  of  a  check  by  a  decedent 
during  his  last  illness  for  nearly  all  his  funds  which  were  in  a  bank  in  another 
town  with  an  understanding  that  it  was  revoked  in  case  of  his  recovery  con- 
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stituted  a  gift  causa  mortis,  although  the  check  did  not  reach  the  bank  until 
after  death  of  donor;  Claytor  v.  Pierson,  55  W.  Va.  175,  46  S.  E.  935,  holding  a 
good  gift  causa  mortis  may  be  made  by  the  delivery  to  the  donee  of  a  receipt 
for  a  sum  of  money  in  hands  of  another  brother  with  direction  to  get  such 
money  as  he  meant  donee  to  have  it. 

Cited  in  footnotes  to  Royston  v.  McCulley,  52  L.  R.  A.  899,  which  upholds  gift 
causa  mortis  of  bank  certificates  made  by  donor  asking  to  have  trunks  unlocked 
and  certificates  indorsed;  Lord  v.  New  York  L.  Ins.  Co.  56  L.  R.  A.  597,  which 
sustains  gift  of  policy  found  among  papers  of  insured  at  his  death,  on  proof  of 
his  declarations  that  it  was  donee's;  Hatcher  v.  Buford,  27  L.  R.  A.  507,  which 
holds  bank  stock,  given  a  few  nights  before  donor's  death  from  consumption,  a 
gift  causa  mortis. 

Cited  in  notes  (99  Am.  St.  Rep.  894,  902,  908,  918)   on  gifts  causa  mortis;    (9 
Eng.  Rul.  Cas.  864,  865)   on  requisites  of  donatio  causa  mortis. 
Sufficiency  of  delivery. 

Cited  in  Jones  v.  Weakley,  99  Ala.  445,  19  L.  R.  A.  701,  42  Am.  St.  Rep.  84, 
12  So.  420,  holding  delivery  of  bank  book  insufficient  delivery  to  sustain  gift 
causa  mortis,  of  funds  in  bank;  Waite  v.  Grubbe,  43  Or.  411,  73  Pac.  206,  hold- 
ing act  of  donor  in  last  illness  in  pointing  out  to  donee  places  where  money  was 
concealed,  with  appropriate  declarations  of  gift,  valid  delivery;  Foley  v.  Har- 
rison, 233  Mo.  558,  136  S.  W.  354,  holding  that  delivery  of  certificates  of  stock 
when  intended  as  gift  was  sufficient  to  pass  ownership,  especially  as  there  was  no 
blank  assignments  on  back  and  no  attorney  present  to  draw  one;  Bowen  v. 
Kutzner,  93  C.  C.  A.  33,  167  Fed.  297,  on  the  nature  of  a  delivery  necessary 
to  support  a  gift;  McCoy  v.  McCoy,  126  Ky.  787,  104  S.  W.  1031,  holding  there 
may  be  a  gift  of  money  on  deposit  in  a  bank  by  a  delivery  of  the  pass  book; 
McCoy  v.  McCoy,  126  Ky.  788,  104  S.  W.  1031,  as  distinguishing  between  savings 
banks  and  other  banks  as  to  what  necessary  to  constitute  a  delivery  of  funds 
deposited  there;  Harrell  v.  Nicholson,  119  Ga.  459,  46  S.  E.  623,  holding  where 
the  payee  of  a  note  a  short  time  before  his  death  directed  the  maker  where  the 
note  might  be  found  and  to  keep  it,  but  it  was  not  found  until  after  the  death  of 
the  payee  by  a  third  person  who  turned  it  over  to  the  administrator  the  trans- 
action did  not  constitute  a  gift  there  being  no  delivery. 

Cited  in  footnotes  to  Re  Collins,  68  L.R.A.  119,  which  sustains  as  gift  causa 
mortis  drawing  of  check  for  part  of  deposit  under  fear  of  impending  death  and 
delivered  to  drawee  with  directions  to  forward  it  to  the  bank  Avith  statement 
that  it  is  to  become  the  drawee's  property  in  case  of  drawer's  death;  Hawn  v. 
Stoler,  65  L.R.A.  813,  which  holds  parol  instructions  by  one  giving  money  to 
another  for  safe  keeping  which  the  latter's  husband  has  deposited  in  bank  in  his 
own  name  as  to  the  persons  to  whom  such  money  is  to  be  paid  after  donor's 
death,  insufficient  to  'affect  valid  gift  causa  mortis. 

Cited  in  notes  (19  L.R.A.  700)  on  delivery  of  bank  book  to  sustain  gift  of 
money  in  bank;  (40  L.R.A. (N.S.)  904)  on  transfer  of  key  to  receptacle  as  sus- 
taining gift  of  contents. 

Distinguished  in  Newman  v.  Bost,  122  N.  C.  529,  29  S.  E.  848",  holding  deliv- 
ery of  keys  to  bureau  not  sufficient  delivery  of  insurance  policy  contained  there- 
in to  constitute  valid  gift  causa  mortis;  Keepers  v.  Fidelity  Title  &  D.  Co.  56 
N.  J.  L.  306,  23  L.  R.  A.  186,  footnote  p.  184,  44  Am.  St.  Rep.  397,  28  Atl.  585, 
holding  delivery  of  key  to  box  containing  securities  given,  insufficient  delivery. 
_\«lm  i.ssiliilit  y  of  evidence. 

Cited  in  Fidelity  Mut.  Life  Asso.  v.  Miller,  34  C.  C.  A.  217,  63  U.  S.  App.  717, 
92  Fed.  69,  holding  letter  written  by  insured  to  his  wife  day  before  his  death, 
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admissible  to  rebut  evidence  that  he  had  deliberately  committed  suicide  after  ob- 
taining policy. 

Cited  in  note  (11  Eng.  Rul.  Cas.  291)  on  admissibility  of  declarations  as  part 
•of  the  res  gestae. 

18  L.  R.  A.  187,  CROMPTON  v.  BEACH,  62  Conn.  25,  36  Am.  St.  Rep.  323,  25 

Atl.    446. 
"Vendor's  election  of  remedies. 

Cited  in  Tufts  v.  Brace,  103  Wis.  345,  79  N.  W.  414,  holding  election  to  rescind 
conditional  contract  of  sale,  and  retake  possession  of  thing  sold,  bars  vendor's 
right  of  recovery  of  balance  due  on  purchase  price;  Smith  v.  Barber,  153  Ind. 
328,  53  N.  E.  1014,  holding  vendor  of  machinery  to  be  erected  in  manufac- 
turing plant,  retaining  title  until  paid  for,  may  upon  default  of  payment  elect 
to  treat  contract  as  absolute  and  recover  contract  price,  or  rescind  and  recover 
property  sold;  Howell  v.  Campbell,  53  Kan.  749,  37  Pac.  120,  holding,  as  be- 
tween creditors  of  vendee,  and  vendor,  election  to  treat  contract  of  sale  of 
goods  as  absolute  will  be  conclusive  upon  vendor's  right  to  recover  unpaid 
portion  of  selling  price;  Turk  v.  Carnahan,  25  Ind.  App.  128,  81  Am.  St.  Rep. 
:85,  57  N.  E.  729,  holding  seller  of  property  may  not,  upon  default  of  payment 
toy  purchaser,  repudiate  contract,  retake  property,  and  also  sue  to  recover  bal- 
ance of  purchase  price;  Stalker  v.  Hayes,  81  Conn.  715,  71  Atl.  1099,  holding 
in  an  action  to  recover  for  a  balance  of  rent  due  where  plaintiff  had  taken  pos- 
session of  chattels  mentioned  in  a  written  instrument  given  as  security,  for  receipt 
of  *such  articles  did  not  estop  the  making  of  a  further  claim  on  account  of  the 
debt. 

Cited  in  notes  (32  L.R.A.  463,  471)  on  rights  and  liabilities  of  vendor  and 
purchaser  by  conditional  sale,  on  default  of  payment;  (23  L.R.A.(N.S.)  144)  on 
action  for  price  as  waiver  of  right  of  conditional  vendor  to  recover  property. 

Distinguished  in  Robinson's  Appeal,  63  Conn.  296,  28  Atl.  40,  holding  vendor 
of  goods  retaining  legal  title  until  fully  paid  for  does  not,  by  receiving  balance 
of  goods  upon  insolvency  of  vendees,  elect  to  take  such  balance  in  satisfaction 
•of  the  debt. 

Qualified  in  Johnson-Brinkman  Commission  Co.  v.  Missouri  P.  R.  Co.  126  Mo. 
350,  26  L.  R.  A.  842,  47  Am.  St.  Rep.  675,  28  S.  W.  870,  holding  that  notwith- 
standing election  by  vendor  of  one  of  two  inconsistent  remedies  in  case  of  de- 
fault of  payment  for  goods  sold,  if  remedy  elected  be  dismissed  before  judgment, 
or  intervening  rights  of  others  become  vested,  another  and  different  rem- 
edy may  be  resorted  to. 
Vendor's  lien. 

Cited^in  Herrmann  v.  Central  Car  Trust  Co.  41   C.  C.  A.   180,   101   Fed.  45, 
holding  pledgee  of  bonds  deposited  as  collateral  to  secure  purchase  price  of  rolling 
stock  loses  lien  on  security  on  default  of  payment  by  reclaiming  property  sold. 
What  constitutes  conditional  sale. 

Cited  in  note  (46  Am.  St.  Rep.  296)  on  what  constitutes  a  conditional  sale. 

18  L.  R.  A.  190,  AMERICAN  LIVE  STOCK  COMMISSION  CO.  v.  CHICAGO 
LIVE  STOCK  EXCHANGE,  143  111.  210,  36  Am.  St.  Rep.  385,  32  N.  E.  274. 
Sale   of  stock  exchange  seat. 

Cited  in  footnote  to  Lowenberg  v.  Greenebaum,  21  L.  R.  A.  399,  which  holds 
levy  on,  and  sale  of,  stock  exchange  seat  ineffectual  to  pass  title, 
i:«nilinhl«-  control  of  corporate  action. 

Cited  in  State  ex  rel.  Star  Pub.  Co.  v.  Associated  Press,  159  Mo.  461,  51  L. 
L.R.A.  Au.  Vol.  III.— 23. 
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R.  A.  168,  81  Am.  St.  Rep.  368,  60  S.  W.  91,  holding  equity  will  not  by  manda- 
mus compel  voluntary  association  engaged  in  purely  private  enterprise,  to  render 
service  and  furnish  news  to  one  not  member  thereof;  Greer  v.  Staller,  77  Fed. 
8,  holding  equity  will  not  reinstate  suspended  member  in  voluntary  association, 
when  he  bases  his  action  on  contract  of  membership,  portion  of  which  he  al- 
leges to  be  illegal  and  in  restraint  of  trade;  Kemp  v.  Division  No.  241,  A.  A.  S.  & 
E.  R.  E.  153  111.  App.  369,  holding  that  chancery  has  jurisdiction  to  restrain  un- 
lawful conspiracy  because  of  discharge  of  number  of  employees,  if  remedy  at  law 
is  inadequate;  Gladish  v.  Kansas  City  Live  Stock  Exch.  113  Mo.  App.  734,  89 
S.  W.  77,  holding  a  person  who  had  been  expelled  from  a  voluntary  livestock 
association  for  misconduct  could  not  enjoin  the  members  of  the  association  from 
doing  business  with  him  as  provided  by  the  by-laws  of  the  association;  Heim 
v.  New  York  Stock  Exch.  64  Misc.  533,  118  N.  Y.  Supp.  591,  holding  a  non- 
member  of  a  stock  exchange  in  nature  a  voluntary  organization  cannot  enjoin 
the  enforcement  of  a  resolution  which  prevents  members  of  such  association 
from  doing  business  with  him. 

Cited  in  note  (68  Am.  St.  Rep.  857,  862)  on  jurisdiction  of  equity  over  volun- 
tary unincorporated  associations. 
Dismissal   of  bill  on   dissolution  of  injunction. 

Cited  in  Field  v.  Western  Springs,  181  111.  190,  64  N.  E.  929,  holding  court  of 
equity  may  properly  dismiss  bill  of  complaint  on  sustaining  motion  to  dissolve 
injunction  without  hearing  on  pleadings  and  proofs;  Leonard  v.  Garland,  252  111. 
302,  96  N.  E.  819,  to  the  point  that  dissolution  of  injunction  may  be  treated  as 
final  disposition  of  cause  from  which  appeal  will  lie;  Marks  v.  Chicago  Yacht 
Club,  121  111.  App.  310,  holding  a  motion  to  dissolve  an  injunction  upon  grounds 
appearing  from  the  face  of  the  bill  is  in  effect  a  demurrer;  Cordatos  v.  Chicago, 
129  111.  App.  475,  holding  the  denial  of  an  application  for  a  preliminary  injunction 
predicated  on  the  face  of  a  bill  for  a  permanent  injunction,  made  it  proper  to 
dismiss  the  bill. 
Contracts  in  restraint  of  trade. 

Cited  in  Purington  v.  Hinchliff,  219  111.  167,  2  L.R.A.(N.S.)  827,  109  Am.  St. 
Rep.  322,  76  N.  E.  47  Affirming  120  111.  App.  532,  holding  parties  agreeing  not 
to  use,  buy  or  lay  brick  made  by  the  plaintiff  because  of  his  failure  to  subscribe 
to  the  rules  of  a  builder's  association,  may  be  held  liable  in  damages  for  their 
acts  done  in  pursuance  to  such  agreement;  Platt  v.  National  Asso.  1  111.  C.  C.  13, 
denying  the  right  of  petitioner  to  have  the  defendants  enjoined  from  refusing  to 
sell  him  certain  designated  articles,  in  pursuance  to  an  agreement  not  to  sell 
to  such  retail  dealers  who  sell  at  a  less  price  than  that  fixed  by  defendants. 
Corporations  affected  with  a  public  interest. 

Cited  in  Union  Stock  Yards  Transit  Co.  v.  Franey,  138  111.  App.  220,  on  the 
nature  and  purposes  of  premises  provided  by  a  stock  yards  transfer  company; 
Dickinson  v.  Board  of  Trade,  114  111.  App.  305,  on  a  board  of  trade  as  being  a 
private  corporation  and  not  of  a  public  nature. 
Legislative  control. 

Cited  in  State  v.  Board  of  Trade,  107  Minn.  522,  23  L.R.A.(N.S.)  1269,  121 
N.  W.  395,  on  corporations  affected  with  a  public  interest  as  being  subject  to 
legislative  control;  Ratcliff  v.  Wichita  Union  Stock- Yards  Co.  74  Kan.  11, 
6  L.R.A.(N.S.)  841,  118  Am.  St.  Rep.  298,  86  Pac.  150,  10  Ann.  Cas.  1016,  holding 
the  carrying  on  of  a  stockyards  is  a  business  affected  with  a  public  interest  so 
as  to  be  subject  to  legislative  control  and  regulation  in  the  matter  of  rates. 
Rules  of  stock  exchange  as  affecting  a  stranger. 

Cited  in  McCarthy  Bros.  Co.  v.  Chamber  of  Commerce,  105  Minn.  501,  21  L.R.A. 
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(N.S.)  590,  117  N.  W.  923,  holding  a  corporation  which  had  succeeded  to  the  busi- 
ness of  a  firm  which  had  complied  with  the  rules  of  the  Chamber  of  Commerce, 
and  continued  to  transact  business  with  the  Chamber  without  complying  with 
the  rules  is  not  entitled  to  a  lien  on  the  membership  of  a  member  of  the  Chamber 
as  provided  by  the  rules  of  the  Chamber. 
Validity  of  by-laws. 

Cited  in  notes  (43  Am.  St.  Rep.  152,  153)  on  limitations  on  power  of  private 
corporation  to  enact  by-laws;  (7  Eng.  Rul.  Cas.  287)  on  invalidity  of  unreasonable 
by-law. 

18  L.  R.  A.  201,  BANK  OF  EDGEFIELD  v.  FARMERS'  CO-OP.  MFG.  CO.  2. 

C.   C.  A.   637,   2  U.   S.  App.  282,  52   Fed.   98. 
Conflict    of   laws. 

Cited  in  The  Carib  Prince,  63  Fed.  268,  holding  vessel  not  liable  for  injury  to 
cargo  by  water,  under  contract  of  shipment  limiting  liability  for  latent  defects 
in  construction;  such  contract  being  governed  by  law  of  place  of  execution; 
Mansliip  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  859,  holding  question  whether 
contract  between  citizens  of  different  states  is  to  be  construed  by  law  of  place 
of  performance,  or  not,  governed  by  general  commercial  law;  Limerick  Nat.  Bank 
v.  Howard,  71  N.  H.  19,  93  Am.  St.  Rep.  489,  51  Atl.  641,  holding  question 
whether  fraud  of  payee  of  Vermont  note  in  obtaining  it  is  defense  against  in- 
dorsee determinable  by  law  of  Vermont. 

Cited  in  note   (61  L.  R.  A.  194)   on  conflict  of  laws  as  to  negotiable  paper. 
Boiia  fide  bolder  of  negotiable  paper. 

Cited  in  Kaiser  v.  First  Nat.  Bank,  24  C.  C.  A.  91,  41  U.  S.  App.  637,  78  Fed. 
284,  holding  one  purchasing  negotiable  paper  before  maturity,  for  valid  con- 
sideration and  without  notice  of  existing  equities,  obtains  good  title;  Spencer 
v.  Alki  Point  Transp.  Co.  53  Wash.  88,  132  Am.  St.  Rep.  1058,  101  Pac.  509, 
holding  fact  that  one  of  four  promissory  notes  was  overdue  when  defendant 
took  them  as  security  for  a  loan  did  not  affect  his  being  a  bona  fide  holder  for 
value,  the  overdue  note  showing  indorsements  of  payments  thereon  after  due; 
Union  Nat.  Bank  v.  Neill,  10  L.R.A. (N.S.)  428,  79  C.  C.  A.  417,  149  Fed.  714; 
Farmers'  Loan  &  Trust  Co.  v."  Madison  Mfg.  Co.  153  Fed.  319, — on  what  neces- 
sary to  render  the  holder  of  negotiable  paper  a  bona  fide  holder  for  value. 

Cited  in  note  (46  L.  R.  A.  799)  on  rights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity. 

18  L.  R.  A.  204,  EDWARDS  v.  CULBERTSON,  111  N.  C.  342,  16  S.  E.  233. 
Following   trust   property. 

Cited  in  Ross  v.  Davis,  122  N.  C.  267,  29  S.  E.  338,  holding  equity  will  follow 
funds  invested  in  lands  purchased  from  ancestors,  heirs  of  whom  subsequently 
repudiate  sale  and  oust  purchaser;  Summers  v.  Moore,  113  N.  C.  405,  18  S.  E. 
712,  holding  that  where  property  is  conveyed  to  one,  and  consideration  fur- 
nished by  another,  equity  will  hold  legal  owner  as  trustee  of  the  real  owner; 
Pender  v.  Mallett,  123  N.  C.  62,  31  S.  E.  351,  holding  property  assigned  by  in> 
solvent  husband  to  wife  recoverable  in  equity  by  husband's  creditors;  Williams 
v.  Walker,  111  N.  C.  612,  16  S.  E.  706,  holding  money  loaned  to  married  woman, 
and  by  her  invested  in  real  property,  through  fraudulent  representation  as  to. 
capacity,  may  be  impressed  with  equitable  lien;  Barnard  v.  Hawks,  111  N.  (X- 
339,  16  S.  E.  329,  holding  equity  will  follow  funds  invested  in  stock,  through  as 
many  hands  as  it  may  be  traced,  and  impress  it  with  original  trust  in  favor  of 
real  owner;  Fidelity  &  D.  Co.  v.  Jordan,  134  N.  C.  242,  46  S.  E.  496,  holding, 
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beneficiary  under  resulting  trust  entitled  to  follow  property  substituted  for  part 
of  that  affected  with  trust;  Singer  Mfg.  Co.  v.  Summers,  143  N.  C.  105,  55  S. 
E.  522,  on  the  right  of  the  owner  of  property  obtained  from  him  by  fraud  to 
follow  it  into  the  hands  of  an  innocent  third  party  obtaining  it  from  the  wrong- 
doer. 
Constructive  trusts. 

Cited  in  footnote  in  Stahl  v.  Stahl,  68  L.R.A.  617,  which  holds  constructive 
trust  created  where  mother  ill  in  bed  at  solicitation  of  children  conveys  prop- 
erty to  one  of  them  on  his  agreeing  to  hold  it  for  benefit  of  all  to  avoid  ex- 
pense and  his  conveyance  thereof  to  another  child  with  notice. 

Cited  in  note   (38  L.  ed.  U.  S.  56)   on  when  trust  ex  maleficio  arises. 

18  L.  R.  A.  206,  GUNN  v.  WHITE  SEWING  MACH.  CO.  57  Ark.  24,  4  Inters. 

Com.  Rep.  309,  38  Am.   St.   Rep.  223,  20   S.   W.   591. 
State  Interference  with  interstate  commerce. 

Cited  in  Hargraves  Mills  v.  Harden,  25  Misc.  666,  56  N.  Y.  Supp.  937,  holding 
state  cannot  deny  right  of  foreign  corporation  to  sue  for  breach  of  contract  of 
sale  within  state  of  goods  to  be  manufactured  without  state,  because  such  corpo- 
ration neglects  to  comply  with  state  statute  relative  to  foreign  corporations  do- 
ing business  within  state;  Miller  v.  Goodman,  91  Tex.  43,  40  S.  W.  718,  and  Allen 
v.  Tyson- Jones  Buggy  Co.  91  Tex.  25,  40  S.  W.  393,  holding  foreign  corporation 
not  precluded  from  maintaining  action  because  of  failure  to  obtain  permit  to  do 
business;  Murphy  Varnish  Co.  v.  Connell,  10  Misc.  560,  32  N.  Y.  Supp.  492,  hold- 
ing foreign  corporation  will  not  be  denied  aid  of  local  state  courts  to  enforce  con- 
tract rights,  even  though  it  fail  to  comply  with  state  statute  requiring  it  to  file 
copy  of  articles  of  incorporation  with  proper  state  officer;  Davis  &  R.  Bldg.  & 
Mfg.  Co.  v.  Dix,  64  Fed.  412,  holding  state  legislature  cannot  deny  right  of 
foreign  corporation  to  sell  its  goods  in  state  through  local  salesmen ;  Havens  &  G. 
Co.  v.  Diamond,  93  111.  App.  567,  holding  foreign  corporation  taking  orders  or 
making  sales  by  sample  not  "doing  business"  in  state  within  meaning  of  stat- 
ute regulating  transaction  of  business  by  foreign  corporations;  Crenshaw  v. 
'  State,  95  Ark.  475,  130  S.  W.  569  (dissenting  opinion),  on  ordinance  imposing 
license  tax  on  agent  sent  by  manufacturer  in  another  state  to  solicit  orders, 
as  violation  of  interstate  commerce  laws;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  84  C.  C.  A.  167,  156  Fed.  17,  holding  an  agreement  between  corpora- 
tions doing  business  whereby  one  agreed  to  sell  the  manufactured  goods  of  the 
other  as  its  agent  and  the  performance  of  such  contract  constituted  interstate 
commerce;  Western  U.  Teleg.  Co.  v.  State,  82  Ark.  315,  101  S.  W.  748,  12  Ann. 
Cas.  82,  holding  a  statute  requiring  a  foreign  corporation  to  file  with  the 
secretary  of  state  a  certified  copy  of  its  articles  of  incorporation  is  not  unrea- 
sonable or  discriminative  where  the  same  is  required  of  domestic  corporations. 
Cited  in  footnotes  to  lie  Sanders,  18  L.  R.  A.  549,  whicl;  holds  void  as  to  orig- 
inal packages,  act  requiring  marking  on  package  of  year  in  which  seed  grown; 
Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent  collecting  garments  and 
sending  them  to  laundry  outside  of  state,  and  redelivering  to  owners,  not  en- 
gaged in  commerce;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134,  which 
holds  traveling  agent  taking  orders  and  distributing  contents  of  original  package 
among  customers  not  engaged  in  interstate  commerce;  Croy  v.  Epperson,  51  L.  R. 
A.  254,  which  holds  one  taking  orders  in  own  name  for  articles  manufactured  in 
other  state,  and  delivering  separate  articles  to  customers,  not  engaged  in  inter- 
state commerce;  French  v.  State,  52  L.  R.  A.  160,  which  holds  agent  of  nonresi- 
dent company  selling  organ  taken  with  him,  or  taking  orders  for  others  to  be 
delivered  by  him,  engaged  in  interstate  commerce;  State  v.  Willingham,  52  L. 
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R.  A.  198,  which  holds  delivery  of  portraits  and  frames  by  agent  previously  tak- 
ing order  for  nonresident  manufacturer,  interstate  commerce. 

Cited  in  notes  (38  L.R.A.  (N.S.)  142)  on  establishing  agency  to  handle  product 
within  state  as  doing  business  therein;  (46  L.  ed.  U.  S.'  787)  on  peddlers  and 
drummers  as  related  to  interstate  commerce. 

is  L.  R.  A.  211,  MCAFEE  v.  REYNOLDS,  130  ind.  33,  30  Am.  st.  Rep.  194, 

28   N.   E.    423. 
Extinguishment    of    judgment    lien. 

Cited  in  Savings  &  Trust  Co.  v.  Bear  Valley  Irrig.  Co.  89  Fed.  38,  holding  lien 
of  judgment  creditor,  being  creature  of  statute,  must  be  executed  within  statutory 
period,  notwithstanding  fact  of  debtor's  asset  being  in  hands  of  receiver,  against 
whom  suit  is  forbidden  without  permission  of  court;  Bradfield  v.  Newby,  130 
Ind.  60,  28  N.  E.  619,  holding  land  purchased  from  judgment  debtor  after  expi- 
ration of  lien  of  judgment  not  subject  to  sale  under  judgment;  Miller  v.  Melone, 
11  Okla.  253,  56  L.  R.  A.  625,  footnote  p.  620,  67  Pac.  479,  holding  creditor's  bill 
fails  on  judgment  forming  basis  of  suit  becoming  dormant  during  its  pendency ;. 
Ruth  v.  Wells,  13  S.  D.  488,  79  Am.  St.  Rep.  902,  83  N.  W.  568,  holding  lien  of 
judgment  debtor  extinguished,  notwithstanding  action  thereon  was  instituted 
sixty  days  before  the  period  at  which  the  judgment  lien  expired;  Johnson  v. 
Central  Trust  Co.  159  Ind.  609,  65  N.  E.  1028,  holding  judgment  of  allowance 
against  funds  in  hands  of  receiver  not  lien  on  property  after  discharge  of  re- 
ceiver Avithout  reservation  as  to  existing  claims;  Taylor  v.  McGrew,  29  Ind. 
App.  327,  64  N.  E.  651,  holding  that  judgment  lien  on  legatee's  real  estate  or  pro- 
ceeds perished  eleven  years  from  date  of  rendition;  Gardiner  v.  Ross,  19  S.  D. 
504,  104  N.  W.  220,  holding  an  order  in  supplemental  proceedings  requiring 
the  payment  of  a  judgment  will  be  set  aside  on  motion  where  it  was  rendered 
void  by  the  discharge  of  the  judgment  debtor  in  bankruptcy. 
Power  of  appellate  court. 

Cited  in  Matchett  v.  Cincinnati,  W.  &  M.  R.  Co.  132  Ind.  345,  31  N.  E.  792, 
holding  appellate  court  may  remand  cause  with  instructions  to  award  venire  de 
novo  or  grant  new  trial. 
Injunction. 

Cited  in  Miller  v.  Bowers,  30  Ind.  App.  118,  65  N.  E.  559,  holding  taxpayer 
entitled  to  injunction  to  restrain  contractor  from  using  improper  material  in 
road  in  violation  of  contract;  Hart  v.  Hildebrandt,  30  Ind.  App.  418,  66  N.  E. 
173,  denying  injunction  to  prevent  adverse  use  of  private  alley,  which  in  time 
would  ripen  into  an  easement;  First  Nat.  Bank  v.  Savin,  47  Ind.  App.  272,  94 
N.  E.  347,  holding  that  injunction  will  lie  where  legal  remedy  is  not  as  plain 
and  adequate,  or  as  practical  and  efficient  to  ends  of  justice,  as  remedy  in 
equity;  Stauffer  v.  Cincinnati,  R.  &  M.  R.  Co.  33  Ind.  App.  358,  70  N.  E.  543, 
on  when  equity  will  interfere  to  grant  relief  by  injunction. 

18  L.  R.  A.  215,  PULLMAN'S  PALACE  CAR  CO.  v.  LAACK,   143  111.  242,  32 

N.  E.  285. 
Direction   of  verdict. 

Approved  in  Finley  v.  West  Chicago  Street  R.  Co.  90  111.  App.  370;  Gartside 
Coal  Co.  v.  Turk,  147  111.  123,  35  N.  E.  467;  Baltimore  &  0.  R.  Co.  v.  Stanley, 
158  111.  398,  41  N.  E.  1012;  Cicero  &  P.  Street  R.  Co.  v.  Meixner,  160  111.  322,  31 
L.  R.  A.  332,  43  N.  E.  823;  Foster  v.  Wadsworth-Howland  Co.  168  111.  517,  48 
N.  E.  163;  North  Chicago  Street  R.  Co.  v.  Wiswell,  168  111.  614,  48  N.  E.  407; 
Kean  v.  West  Chicago  Street  R.  Co.  75  111.  App.  41;  Missouri  Malleable  Iron 
Co.  v.  Hoover,  77  111.  App.  439;  Ackerstadt  v.  Chicago  City  R.  Co.  94  111.  App. 


18  L.R.A.  215]  L.  R.  A.  CASES  AS  AUTHORITIES.  358 

130,  —  holding  it  duty  of  trial  court  to  direct  jury  to  return  verdict  for  de- 
fendant in  absence  of  evidence  tending  to  establish  plaintiff's  right  of  recovery; 
Bayer  v.  Chicago,  M.  &  N.  R.  Co.  68  111.  App.  225,  holding,  in  absence  of 
evidence  tending  to  establish  plaintiff's  cause  of  action,  it  is  not  reversible  er- 
ror for  trial  court  to  direct  verdict  for  defendant;  Landgraf  v.  Kuh,  188  111.  493, 
59  N.  E.  501,  holding  instrviction  to  find  for  defendant  erroneous  if  there  is  evi- 
dence tending  to  show  plaintiff's  right  to  recover ;  Cooney  v.  United  States  Wring- 
er Co.  101  111.  App.  473,  holding  instruction  to  find  for  defendant  erroneous, 
unless  evidence  wholly  insufficient  to  sustain  verdict  for  plaintiff;  Siddall  v. 
Jansen,  168  111.  45,  39  L.  R.  A.  114,  48  N.  E.  191,  holding  supreme  court  may  re- 
view facts  to  ascertain  if  there  was  evidence  tending  to  support  the  declara- 
tion, where  error  is  assigned  on  direction  of  verdict  for  defendant. 

Cited  in  Gathman  v.  Chicago,  127  111.  App.  152,  on  it  being  the  duty  to  di- 
rect a  verdict  for  defendant  where  the  trial  court  would  feel  compelled  to  set 
aside  a  verdict  for  plaintiff. 

Distinguished  in  Libby  v.  Cook,  222  111.  212,  78  N.  E.  599,  holding  a  verdict 
for  the  defendant  should  not  be  directed  either  at  the  close  of  plaintiff's  case 
or  at  the  close  of  all  the  evidence,  where  there  is  evidence  tending  to  prove  the 
material  averments  of  the  declaration. 
Refusal  of  trial  court  to  direct  verdict. 

Cited  in  Ashley  Wire  Co.  v.  Mercier,  163  111.  491,  45  N.  E.  222,  holding  refusal 
to  direct  verdict  for  defendant  in  action  for  personal  injury  not  erroneous  where 
there  is  evidence  tending  to  show  negligence  on  part  of  defendant;  Lake  Shore 
.&  M.  S.  R.  Co.  v.  Richards,  152  111.  72,  30  L.  R.  A.  42,  38  N.  E.  773,  holding  mo- 
tion to  instruct  jury  to  return  verdict  for  defendant  properly  overruled,  if  there 
is  sufficient  evidence  to  support  cause  of  action;  Ide  v.  Fratcher,  194  111.  555, 
62  N.  E.  814,  holding,  in  action  against  employer  to  recover  for  injury  due  to 
bursting  emery  wheel,  case  should  be  submitted  to  jury  if  there  is  any  evidence 
.showing  right  of  recovery. 

Proper  questions  for  jury. 

Cited  in  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Holman,  53  111.  App.  621,  holding 
question  whether  two  foremen  are  fellow  servants  one  of  fact  for  jury  to  de- 
termine; Mobile  &  O.  R.  Co.  v.  Massey,  152  111.  151,  38  N.  E.  787,  holding  it 
•question  of  fact  for  jury  whether  shoveler  and  conductor  of  work  train  were 
.fellow  servants;  West  Chicago  Street  R.  Co.  v.  Dwyer,  162  111.  493,  44  N.  E. 
-815,  holding  question  whether  "gripman"  and  "starter"  on  cable  road,  employed 
:by  common  master,  are  fellow  servants,  one  of  fact;  Mobile  &  O.  R.  Co.  v.  Langs- 
•dorf,  69  111.  App.  189,  holding  question  of  weight  and  credibility  given  to  testi- 
mony, one  for  jury  to  determine;  Field  v.  French,  80  111.  App.  90,  holding 
•question  of  owner's  liability  for  defective  elevator,  resulting  in  injury  to  pas- 
senger therein,  one  of  fact  for  jury;  Hartley  v.  Chicago  &  A.  R.  Co.  197  111. 
446,  64  N.  E.  382,  holding  that  whether  relation  of  fellow  servant  exists  is 
Tnixed  question  of  law  and  fact,  determinate  fact  being  whether  particular  em- 
ployee was  fellow  servant;  Western  Stone  Co.  v.  Muscial,  196  111.  385,  89  Am. 
St.  Rep.  325,  63  N.  E.  664,  holding  question  whether  servant  assumes  risk  of 
•employment  in  particular  case,  for  jury,  upon  submission  of  evidence  tending  to 
.show  right  of  action;  Mobile  &  R.  Co.  v.  Godfrey,  155  111.  82,  39  N.  E.  590, 
holding  it  question  for  jury  to  determine,  within  rules  laid  down  by  court, 
who  are  fellow  servants;  Chicago  &  N.  W.  R.  Co.  v.  Delaney,  68  111.  App.  311, 
iholding  it  question  for  jury  whether  servant  was  injured  by  negligence  of  fel- 
low servant;  Mehan  v.  Lowell  Electric  Light  Corp.  192  Mass.  60,  78  N.  E.  385, 
iolding  in  an  action  for  the  death  of  a  person  by  receiving  an  electric  shock 
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it  was   a   question   for   the   jury   whether  there   was   such   an  emergency   as   re- 
quired the  presence  of  the  decedent  at  the  place  where  he  received  the  shock. 
Submission   of   evidence   to   jury. 

Cited  in  Brezinski  v.  Swift,  91  111.  App.  539,  and  Chicago,  B.  &  Q.  R.  Co.  v. 
Gunderson,  174  111.  497,  51  N.  E.  708,  holding  it  not  reversible  error  for  trial 
court  to  submit  whatever  evidence  there  is  tending  to  establish  issues  in  plain- 
tiff's behalf;  West  Chicago  Street  R.  Co.  v.  Marzalkiewiecz,  75  111.  App.  242, 
holding  evidence  tending  to  substantiate  plaintiff's  allegations  must  be  sub- 
mitted to  jury,  whose  verdict  in  reference  thereto  must  control;  West  Chicago 
Street  R.  Co.  v.  Lyons,  157  111.  594,  42  N.  E.  55,  and  Cummings  v.  Chicago  & 
N.  W.  R.  Co.  189  111.  614,  CO  N.  E.  51,  holding  sufficiency  of  evidence  in  favor  of 
cause  of  action  a  question  of  law,  decision  of  which  determines  question  whether 
cause  should  be  submitted  to  jury. 
Instructions  to  jury. 

Cited  in  Swift  &  Co.  v.  Fue,  66  111.  App.  658,  holding  it  not  reversible  error 
for  trial  court  to  refuse  to  give  instructions  on  oral  request,  directing  verdict 
In  favor  of  defendant;  Wenona  Coal  Co.  v.  Holmquist,  152  111.  588,  38  N.  E. 
946,  holding  refusal  to  instruct  jury  to  find  for  defendant  not  reviewable  unless 
instruction  submitted  in  writing  and  marked  "refused;"  Western  Tube  Co.  v. 
Pederson,  ]28  111.  App.  642,  holding  an  instruction  to  the  effect  that  plaintilF 
is  only  entitled  to  recover  when  he  has  shown  that  his  injury  was  caused  "wholly" 
by  defendant's  neglect  was  properly  modified  by  striking  out  the  word  "wholly." 
Chicago  Union  Traction  Co.  v.  Mee,  218  111.  17,  2  L.R.A.  (N.S.)  729,  75  N.  E. 
800,  4  Ann.  Cas.  7,  holding  in  an  action  for  injuries  to  a  passenger  received  in 
a  collision  between  a  street  car  and  a  wagon  where  the  evidence  is  conflicting 
as  to  how  the  accident  occurred,  the  court  erred  in  refusing  to  instruct  that 
the  burden  of  proof  was  on  the  plaintiff  to  show  by  a  preponderence  of  evi- 
dence that  the  defendant  was  guilty  of  negligence. 
Failure  to  warn  servant. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  Holcomb,  9  Ind.  App.  207,  36  N.  E. 
39,  holding  master  liable  for  injuries  to  car  repairer  who,  being  engaged  in 
service,  was  injured  through  neglect  of  another  to  give  proper  notice  of  dan- 
ger; McFarland  v.  Edmunds  Mfg.  Co.  97  111.  App.  631,  holding  it  duty  of  mas- 
ter to  notify  servant  of  increased  danger  arising  by  reason  of  destruction  of 
building  upon  which  latter  is  engaged  at  time  of  injury;  Cheeney  v.  Ocean  S.  S. 
Co.  92  Ga.  732,  44  Am.  St.  Rep.  113,  19  S.  E.  33,  holding  negligence  of  fireman 
in  failing  to  provide  "hatch  tender"  to  notify  servant  in  hold  of  ship  of  danger 
imputable  to  master;  Chicago  &  A.  R.  Co.  v.  Bell,  111  111.  App.  292,  holding 
master  liable  for  injury  to  servant  by  driving  engine  over  ash  pit  without 
warning;  Schminkey  v.  T.  M.  Sinclair  &  Co.  137  Iowa,  134,  114  N.  W.  612,  on 
it  being  the  duty  of  the  master  to  warn  servants  of  the  dangers  of  the  employ- 
ment; Bates  Mach.  Co.  v.  Crowley,  115  111.  App.  542,  holding  a  servant  has  the 
right  to  assume  that  the  master  has  performed  his  duty  of  furnishing  him  safe 
and  sound  appliances  with  which  to  work. 

Cited  in  note  (26  L.R.A.  (N.S.)  634)  on  delegability  of  master's  duty  to  in- 
struct or  warn  servants. 

Distinguished  in  Lang  v.  H.  W.  Williams  Transp.  Line,  119  Mich.  83,  77  N. 
W.  633,  holding  defendant  not  liable  for  death  of  servant  who  had  knowledge 
•of   all    conditions   of   his   employment. 
Master's  duty  to  servants. 

Cited  in  National  Syrup  Co.  v.  Carlson,  155  111.  216,  40  N".  E.  492,  holding 
•master  liable  for  injuries  to  servant,  resulting  from  failure  to  properly  guard 
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elevator  opening  in  factory,  down  which  injured  one  fell  during  nighttime;  Wells- 
ton  Coal  Co.  v.  Smith,  65  Ohio  St.  76,  55  L.  R.  A.  102,  87  Am.  St.  Rep.  547, 
61  N.  E.  143,  holding  mine  owner  cannot  so  delegate  duty  of  furnishing 
safe  place  for  miner  to  work  as  to  absolve  itself  from  liability  for 
injury  due  to  negligence  of  agent  or  servant  charged  with  such 
duty;  Chicago  &  A.  R.  Co.  v.  Eaton,  194  111.  445,  88  Am.  St.  Rep.  161,  62  N.  E. 
784,  holding  master  may  not  delegate  to  another,  duty  of  notifying  servant  of 
defective  track,  which  caused  deceased's  injury  resulting  in  his  death;  Edward 
Hines  Lumber  Co.  v.  Ligas,  172  111.  317,  64  Am.  St.  Rep.  38,  50  N.  E.  225,  Affirm- 
ing 68  111.  App.  528,  holding  master  cannot  absolve  himself  from  liability  for 
injury  to  servant  by  delegating  duty  of  furnishing  safe  place  for  servant  to- 
work;  Western  Stone  Co.  v.  Whalen,  151  111.  487,  42  Am.  St.  Rep.  244,  38  N.  E. 
241,  holding  servant  may  assume  employer  has  discharged  his  legal  duty  in  select- 
ing his  coemployees,  in  absence  of  notice  to  contrary;  McBeath  v.  Rawle,  93  111. 
App.  215,  holding  legal  obligation  of  master  to  furnish  reasonably  safe  places 
far  servant  to  work  cannot  be  shifted  to  other  so  as  to  relieve  master  of  lia- 
bility; Eingartner  v.  Illinois  Steel  Co.  94  Wis.  80,  34  L.  R.  A.  507,  59  Am. 
St.  Rep.  859,  68  N.  W.  664,  holding  master  cannot  delegate  duty  to  provide  safe 
place,  and  is  liable  for  injuries  to  servant,  received  while  working  in  place 
furnished  by  other  servants  not  fellow  servants  of  one  injured;  Spring  Valley 
Coal  Co.  v.  Robizas,  111  111.  App.  52,  holding  coal  company  cannot  delegate  duty 
to  furnish  and  place  cars,  and  is  liable  for  injury  due  to  cars  negligently  placed 
by  fellow  servant;  Illinois  Terminal  R.  Co.  v.  Thompson,  112  111.  App.  469, 
holding  switchman  does  not  assume  risk  of  injury  due  to  maintenance  of  tele- 
graph pole  too  close  to  track. 

Cited  in  note   ( 44  L.  R.  A.  39,  50,  87 )   on  master's  duty  to  instruct  and  warn; 
his  servants  as  to  perils  of  employment. 
Safe  appliances. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Maroney,  170  111.  524,  62  Am.  St.  Rep.  396,  48- 
N.  E.  953,  holding  master  liable  for  failure  to  furnish  safe  scaffolding  for  servant 
to  work  upon;  Rice  &  B.  Malting  Co.  v.  Paulsen,  51  111.  App.  125,  holding  master 
cannot  delegate  duty  of  furnishing  safe  scaffolding  and  ladders  for  servants  to 
work  upon;  Chicago  &  E.  I.  R.  Co.  v.  Heerey,  105  111.  App.  649,  holding  master 
liable  for  death  of  servant,  due  to  negligent  coupling  of  engine  and  tender,  whereby 
they  separated,  causing  deceased  to  fall  and  be  run  over  by  tender;  Goldie  v. 
Werner,  50  111.  App.  300,  holding  duty  of  master  to  furnish  suitable  appliances 
and  material  for  servant  to  work  upon  and  with  may  not  be  shifted  so  as  to  ab- 
solve him  from  liability;  Slack  v.  Harris,  200  111.  108,  65  N.  E.  669,  holding  mas- 
ter liable  for  injuries  suffered  by  elevator  operator,  Avho,  acting  under  orders  of 
master's  engineer,  attempted  to  run  defective  elevator ;  Ralph  v.  American  Bridge 
Co.  30  Wash.  507,  70  Pac.  1098,  holding  master  liable  for  injury  to  servant,  due 
to  defective  ladder. 

Cited  in  notes  (4  L.R.A.  (X.S.)  222)  on  duty  of  master  to  furnish  safe  ap- 
pliances as  affected  by  fact  that  defective  appliances  are  prepared  by  fellow 
servants;  (98  Am.  St.  Rep.  296)  on  liability  to  servant  for  injuries  due  to  de- 
fective machinery  and  appliances. 

Vice    princi  palsliip. 

Cited  in  Illinois  S.  R.  Co.  v.  Marshall,  210  111.  571,  66  L.R.A.  302,  71  N.  E. 
597,  holding  the  defendant  company  was  liable  for  the  death  of  an  employee 
caused  by  the  negligence  of  the  foreman  directing  the  gang  in  ordering  the  de- 
ceased to  perform  certain  work  without  taking  certain  precautions  that  it  was; 
his  duty  as  foreman  to  take;  Baier  v.  Selke,  211  111.  517,  103  Am.  St.  Rep. 
208,  71  N.  E.  1074,  on  master  as  liable  for  a  neglect  of  duties  which  he  attempts 
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to  perform  through  the  agency  of  a  vice  principal;  Donk  Bros.  Coal  &  Coke 
Co.  v.  Thil,  228  111.  236,  81  N.  E.  857,  on  the  master  as  being  liable  for  the  neg- 
ligence of  his  vice  principal  in  the  performance  of  his  duties;  Illinois  Steel  Co. 
v.  Olste,  116  111.  App.  307,  holding  an  employee  to  whom  the  master  has  dele- 
gated the  duty  of  keeping  a  place  in  a  reasonably  safe  condition  to  work  cannot 
be  regarded  as  a  fellow  servant  with  an  injured  employee. 

Cited  in  notes  (51  L.  R.  A.  590)  on  vice  principalship  considered  with  reference 
to  superior  rank  of  servant;  (54  L.  R.  A.  38,  52,  81,  97,  98,  171)  on  vice  principal- 
ship  as  determined  with  reference  to  character  of  act  which  caused  injury;  (75 
Am.  St.  Rep.  585,  588,  593,  595,  596,  598,  599,  600,  601,  602)  on  who  is  a  vice 
principal. 
Concurrent  negligence  of  master  and  fellow  servant. 

Cited  in  Illinois  C.  R.  Co.  v.  Johnson,  95  111.  App.  59,  holding  master  liable  for 
injuries  to  servant  received  through  combined  negligence  of  master  and  fellow 
servant;  St.  Louis  Nat.  Stock  Yards  v.  Godfrey,  101  111.  App.  50,  holding  company 
liable  for  injuries  to  employee,  even  though  proximate  cause  thereof  was  com- 
bined negligence  of  company  and  coemployee  of  one  injured;  Chicago  &  N.  W.  R. 
Co.  v.  Gillison,  173  111.  270,  64  Am.  St.  Rep.  117,  50  N.  E.  657,  holding  master 
liable  for  injury  to  servant  through  combined  negligence  of  fellow  servant  and 
defective  appliances  furnished  by  master;  New  York,  C.  &  St.  L.  R.  Co.  v.  Per- 
riguey,  138  Ind.  432,  37  N.  E.  976,  holding  master  liable  for  injm-y  to  servant  re- 
sulting from  concurrent  negligence  of  fellow  servant  and  master  in  failing  to  keep 
proper  headlight  on  railroad  engine;  Swift  v.  Rutkowski,  82  111.  App.  115,  holding 
master  liable  for  injury  to  servant  resulting  from  insufficiency  of  help,  concurring 
with  negligence  of  fellow  servant;  Norris  v.  Illinois  C.  R.  Co.  88  111.  App.  620, 
holding  that  if  negligence  of  master  co-operates  with  negligence  of  fellow  servant, 
and  so  produces  injury,  servant  may  recover;  Schulk  v.  Joliet  &  S.  Trac- 
tion Co.  154  111.  App.  117,  holding  that  where  negligence  of  master  is  combined 
with  negligence  of  fellow  servant,  and  neither  is  efficient  cause  alone,  master 
is  liable;  Johnson  v.  The  Zelandia,  3  Alaska,  667,  holding  a  master  was  not  re- 
lieved from  liability  for  injury  to  a  servant  by  reason  of  a  failure  to  furnish  a 
proper  appliance,  because  of  the  fact  that  the  negligence  of  a  fellow  workman 
contributed  to  the  accident;  Rogers  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  211  111. 
131,  103  Am.  St.  Rep.  185,  71  N.  E.  850,  holding  the  defendant  company  could 
not  relieve  itself  of  liability  for  injuries  to  a  servant  where  it  failed  to  warn 
him  of  an  obstruction  which  caused  the  injury  by  pleading  that  a  fellow  servant 
had  been  instructed  to  give  warning  of  the  danger;  Siegel,  C.  &  Co.  v.  Treka, 
218  111.  567,  2  L.R.A.(N.S.)  652,  109  Am.  St.  Rep.  302,  75  N.  E.  1053,  holding 
a  master  liable  where  the  plaintiff  while  riding  in  an  elevator  with  another 
servant  of  the  defendant  was  thrown  down  by  such  servant  and  by  reason  of 
the  negligent  construction  of  the  elevator  had  his  leg  crushed;  Chicago  &  E.  I. 
R.  Co.  v.  Kimmel,  221  111.  550,  77  N.  E.  936,  holding  defendant  company  liable 
for  damages  where  the  foreman  of  the  gang  failed  to  give  the  decedent  warning 
that  a  car  was  about  to  strike  the  car  he  was  working  on  although  his  fellow 
workmen  were  negligent  in  allowing  the  cars  to  strike;  Pittman  v.  Chicago  & 
E.  I.  R.  Co.  231  111.  585,  83  N.  E.  431,  affirming  135  111.  App.  485,  holding  the 
negligence  of  the  engineer  in  backing  a  train  at  too  great  a  rate  of  speed  would 
not  relieve  the  defendant  company  from  liability  where  the  accident  would  not 
have  happened  but  for  the  defective  condition  of  the  track;  Klofski  v.  Rail- 
roads Supply  Co.  235  111.  159,  85  N.  E.  274,  holding  an  instruction  to  the 
<effect  that  if  a  servant  was  injured  by  reason  of  the  master's  negligence  his 
right  to  recover  was  not  affected  by  the  fact  that  a  fellow-servant's  negligence 
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contributed  to  the  accident,  was  proper;  Yeates  v.  Illinois  C.  R.  Co.  241  111. 
211,  89  N.  E.  338,  holding  an  action  for  injuries  received  in  a  collision  caused 
by  the  negligence  of  a  switch  tender  in  letting  a  switch  engine  onto  a  certain 
track,  was  maintainable  although  the  crew  of  either  the  switch  engine  or  road 
engine  were  negligent;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ross,  136  111.  App.  523,. 
holding  in  an  action  to  recover  for  injuries  received  through  defendant's  negli- 
gence, an  instruction  that  plaintiff  could  not  recover  if  the  negligence  of  fellow 
servants  contributed  to  the  injury  was  properly  refused;  Torni  v.  American  Car 
&  Foundry  Co.  147  111.  App.  233,  holding  defendant  was  not  excused  from  lia- 
bility for  plaintiff's  injury  because  of  negligence  on  the  part  of  fellow  serv- 
ants, where  the  accident  would  not  have  happened  but  for  the  carelessness  01 
defendant's  foreman;  Gordon  v.  Chicago,  R.  I.  &  P.  R.  Co.  129  Iowa,  753,  106 
N.  W.  177,  holding  a  brakeman  injured  when  a  train  broke  in  two  because  of 
the  negligence  of  the  defendant  company  in  the  construction  of  the  road  might 
recover  for  the  injuries  received  although  fellow  brakemen  were  negligent  in 
failing  to  keep  a  proper  lookout;  Trickey  v.  Clark,  50  Or.  521,  93  Pac.  457, 
holding  the  plaintiff  might  recover  for  injuries  received  by  his  minor  son  when: 
the  fastener  of  a  log  carriage  in  a  saw  mill  was  knocked  loose  by  a  fellow  work- 
man, but  which  could  not  have  been  knocked  loose  if  a  sufficient  fastener  had 
been  provided;  Hansell-Elcock  Foundry  Co.  v.  Clark,  214  111.  414,  73  N.  E.  787, 
on  a  master  as  being  liable  for  an  injury  to  a  servant  where  it  would  not  have 
happened  but  for  the  negligence  of  the  master,  although  the  acts  of  fellow  serv- 
ants contributed  to  the  injury;  New  Ohio  Washed  Coal  Co.  v.  Fischer,  119  111. 
App.  292;  Chicago  &  A.  R.  Co.  v.  Neves,  130  111.  App.  343;  Crisfield  v  New 
Staunton  Coal  Co.  151  111.  App.  339;  Kennedy  v.  Swift  &  Co.  234  111.  611,  123 
Am.  St.  Rep.  113,  85  N.  E.  287,  affirming  140  111.  App.  144, — on  a  master  as  not 
relieved  from  liability  for  injury  to  a  servant  through  the  fault  of  the  master 
because  of  the  fact  that  the  negligence  of  a  fellow  servant  contributed  to  the 
injury. 

Cited  in  footnotes  to  Noble  v.  Bessemer  S.  S.  Co.  54  L.  R.  A.  456,  which  holds 
master  liable  for  injury  by  defective  tool,  though  defect  known  to  fellow  servant 
procuring  tool;  Loveless  v.  Standard  Gold  Min.  Co.  59  L.  R.  A.  596,  which  holds 
master  liable  for  injury  from  combined  negligence  of  himself  and  fellow  serv- 
ant; Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which  sustains  master's 
liability  for  death  of  employee  through  providing  unfit  material  for  staging 
though  staging  was  constructed  by  another  employee  with  power  to  reject  unfit 
materials;  Towne  v.  United  Electric  G.  &  P.  Co.  70  L.R.A.  214,  which  holds 
corporation  maintaining  "poles  to  support  electric  wires  which  furnishes  ordi- 
nary pike  poles  in  good  condition  for  handling  such  poles  not  liable  for  injury 
to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole  in  taking  down' 
pole. 
Negligence  of  master  combined  -with  independent  cause. 

Cited  in  Morris  v.  Stanfield,  81  111.  App.  272,  holding  employer  liable  for  in- 
jury to  child  servant  whose  employment  was  contrary  to  statute,  such  violation 
being  proximate  cause  of  injury;  Malott  v.  Hood,  99  111.  App.  363,  holding  it  not 
necessary  that  master's  negligence  should  be  sole  proximate  cause  of  servant's 
injury  to  warrant  recovery,  where  injury  is  result  of  master's  negligence  combined 
with  ulterior  cause;  Springside  Coal  Min.  Co.  v.  Grogan,  67  111.  App.  492,  hold- 
ing master  liable  for  injury  to  servant,  resulting  from  combined  accident  and  neg- 
ligence of  former  in  properly  guarding  mine  shaft;  Miller  v.  Kelly  Coal  Co- 
239  111.  629,  130  Am.  St.  Rep.  245,  88  N.  E.  196,  holding  plaintiff  might  recover 
for  injuries  received  by  being  kicked  by  a  vicious  mule  which  he  was  driving; 


363  L.  R.  A.  CASES  AS  AUTHORITIES.  [18  L.R.A.  215 

and  which  defendant  knew  was  vicious,  although  he  might  have  escaped  in- 
jury if  it  had  not  been  that  there  was  an  accumulation  of  rock  along  the  track 
•which  prevented  his  escape. 

Cited  in  note  (20  L.R.A.  (N.S.)  793)  on  effect  on  master's  liability  of  delega- 
tion of  personal  duty  to  independent  contractor. 

Distinguished  in  American  Exp.  Co.  v.  Risley,  179  111.  299,  53  N.  E.  558,  Affirm- 
ing 77  111.  App.  484,  holding  master  liable  to  servant  the  proximate  cause  of  whose 
injury  is  master's  negligence,  although  other  causes  co-operated;  Chicago  Eco- 
nomic Fuel  Gas  Co.  v.  Myers,  1G8  111.  144,  48  N.  E.  66,  holding  master  liable  for 
servant's  injuries  resulting  from  combined  negligence  of  independent  contractor 
and  master,  under  whose  direction  work  was  being  done;  Western  &  A.  R.  Co.  v. 
Bailey,  105  Ga.  103,  31  S.  E.  547,  holding  master  liable  for  injuries  to  servant, 
standing  safe  distance  from  track,  by  being  struck  by  body  of  trespasser  on  track,, 
who  was  thrown  violently  against  plaintiff  by  train  running  at  reckless  rate  of. 
speed. 
Injuries  result  inu  from  concurrent  negligent  causes. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  Hines,  183  111.  485,  56  N.  E.  177,  holding  per- 
sons receiving  injuries  while  riding  on  street  car,  through  combined  negligence  of 
servants  of  street  car  company  and  railroad  company,  may  recover  of  latter;  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Schmelling,  197  111.  631,  64  N.  E.  714,  holding: 
one  may  recover  for  personal  injuries  suffered  by  reason  of  negligence  of  carrier 
in  operating  trains  and  failure  to  provide  safe  station  facilities;  Kornazsewska 
v.  West  Chicago  Street  R.  Co.  76  111.  App.  372,  and  Chicago  &  A.  R.  Co.  v.  Har- 
rington, 192  111.  29,  61  N.  E.  622,  holding  recovery  may  be  had  from  either  or  both, 
of  two  parties,  whose  combined  negligence  resulted  in  injury  to  servant  while 
switching  cars  for  either  one;  Landon  v.  Chicago  &  G.  T.  R.  Co.  92  111.  App.  223,, 
holding  passenger  who,  while  riding  in  bus,  is  struck  by  passenger  train  at  cross- 
ing, owing  to  combined  negligence  of  driver  and  railroad  company,  may  recover  of 
either  or  both;  North  Chicago  Street  R.  Co.  v.  Dudgeon,  69  111.  App.  59,  holding, 
street  railway  company  not  liable  to  conductor  whose  injury  resulted  from  negli- 
gent acts  of  fellow  servant  and  independent  contractor;  Chicago  &  A.  R.  Co.. 
v.  Averill,  224  111.  521,  79  N.  E.  654,  holding  a  railroad  company  was  liable 
for  injuries  received  by  plaintiff  in  a  collision  between  a  train  and  a  street 
car  in  which  the  plaintiff  was  riding  where  the  defendant  failed  to  lower  the 
gates  at  the  crossing  and  the  motorman  and  conductor  were  negligent  in  cross- 
ing; Ford  v.  Hine  Bros.  Co.  237  111.  469,  86  N.  E.  1051,  holding  a  conductor  on. 
a  street  car  injured  in  a  collision  between  the  car  and  a  truck  might  recover 
damages  from  the  owner  of  the  truck  where  the  injury  due  to  the  negligence 
of  the  driver  although  the  motorman  was  also  guilty  of  negligence;  Flanagan. 
v.  Wells  Bros.  Co.  237  111.  87,  127  Am.  St.  Rep.  315,  86  N.  E.  609,  affirming  139* 
111.  App.  241,  holding  an  instruction  that  assumed  that  though  the  defendant 
was  guilty  of  negligence  without  which  the  accident  would  not  have  happened,, 
the  fact  that  the  negligence  of  another  contributed  to  the  injury,  relieved  the 
defendant  from  liability,  was  properly  refused;  Christy  v.  Elliott,  216  111.  48,  1 
L.R.A. (N.S.)  232,  108  Am.  St.  Rep.  196,  74  N.  E.  1035,  3  Ann.  Cas.  487,  on 
the  concurrent  negligence  of  a  third  person  as  not  affecting  the  liability  of  a 
defendant  where  his  negligence  was  the  efficient  cause  of  the  injury;  Elgin,  A.  & 
S.  Traction  Co.  v.  Wilson,  120  111.  App.  373,  on  it  being  no  defense  where  injury 
due  to  negligence  of  defendant,  that  the  negligence  of  a  third  person  con- 
tributed to  the  injury;  Milostan  v.  Chicago,  148  111.  App.  543;  Chicago  &  R.  R. 
Co.  v.  Bell,  130  111.  App.  47, — on  it  being  necessary  to  sustain  a  recovery  that 
defendant's  negligence  was  the  efficient  cause  of  the  injury. 
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Contributory   negligence   as   defense. 

Cited  in  Chicago  City  R.  Co.  v.  Canevin,  72  111.  App.  85,  holding  Want  of  due 
care  on  part  of  party  injured  will  preclude  recovery  for  negligence  of  another, 
even  though  such  neglect  contributed  to  injury  complained  of;  Chicago  &  A.  R. 
Co.  v.  Kelly,  75  111.  App.  496,  holding  that  to  recover  for  negligence  of  another  it 
must  be  shown  one  injured  in  no  wise  contributed  to  cause  of  injury;  Metropoli- 
tan Acci.  Asso.  v.  Taylor,  71  111.  App.  139,  denying  recovery  on  accident  policy  pro- 
viding against  negligent  exposure  to  danger  where  insured  voluntarily  sat  down 
on  railroad  track  and  was  run  over  after  losing  volition;  Browne  v.  Siegel,  C.  & 
Co.  191  111.  235,  60  N.  E.  815,  holding  master  not  liable  for  accidental  death  of 
servant,  caused  by  falling  down  elevator  shaft  as  result  of  his  own  contributory 
negligence;  Peoria  v.  Walker,  47  111.  App.  194,  holding  city  not  liable  for  injury 
to  one  driving  along  street  in  negligent  manner  and  in  dangerous  place,  where 
there  is  safer  roadway  elsewhere;  Lake  Shore  &  M.  S.  R.  Co.  v.  Hessions,  150  111. 
556,  37  N.  E.  905,  holding  that  to  recover  for  death  of  one  killed  at  railroad  cross- 
ing, it  must  appear  deceased  exercised  ordinary  care  and  railroad  company  was 
negligent. 

Cited  in  footnote  to  Milbourne  v.  Arnold  Electric  P.  Station  Co.  70  L.R.A. 
600,  which  holds  railroad  employee  not  negligent  per  se  in  taking  exposed  posi- 
tion on  flat  car  unless  risk  of  injury  is  so  great  that  no  person  of  ordinary 
prudence  would  assume  it. 

Cited  in  note   (2  L.R.A.  (N.S.)   955,  956)    on  negligence  in  attempting  to  save 
employer's  property. 
Proximate  cause. 

Cited  in  Chicago  v.  O'Malley,  95  111.  App.  362,  holding  city  liable  for  negligence 
of  servant  whose  acts,  combined  with  those  of  another,  were  proximate  cause  of 
injury  to  third  person,  who,  while  upon  swing  bridge,  was  driven  therefrom 
while  it  was  in  motion;  Joliet  v.  Shufeldt,  144  111.  411,  18  L.  R.  A.  752,  36  Am.  St. 
Rep.  453,  32  N.  E.  969,  holding  city  liable  for  injury  to  person,  due  to  defective 
construction  of  highway,  which  defect,  in  conjunction  with  runaway  horse,  was 
proximate  cause  of  injury;  Dixon  v.  Scott,  181  111.  119,  54  N.  E.  897,  holding  city 
liable  for  negligence  resulting  in  injury  to  individual,  notwithstanding  particu- 
lar result  could  not  have  been  foreseen,  so  as  to  make  act  complained  of,  proxi- 
mate cause;  Illinois  C.  R.  Co.  v.  Almon,  100  111.  App.  534,  holding  proximate 
•cause  of  fire  injuring  apple  orchard  of  one  whose  land  was  separated  from  railway 
by  intervening  land,  over  which  fire  spread  to  orchard,  to  be  negligence  of  company ; 
Peoria  v.  Adams,  72  111.  App.  673,  holding  failure  of  city  to  provide  drainage  fa- 
cilities not  proximate  cause  of  injury  to  one  whose  arm  was  so  scalded,  when 
foundation  of  building  gave  way,  that  amputation  was  necessary;  True  &  T.  Co. 
v.  Woda,  104  111.  App.  17,  holding  negligence  of  company  in  violating  city  ordin- 
ance forbidding  piling  of  material  on  sidewalk,  proximate  cause  of  child's  death; 
North  Chicago  Street  R.  Co.  v.  Dudgeon,  184  111.  489,  56  N.  E.  796,  holding  mas- 
ter liable  for  injuries  to  servant,  proximately  caused  by  negligence  of  independent 
•contractor  in  employ  of  master;  Chicago  &  G.  T.  R.  Co.  v.  Hoffman,  82  111.  App 
462,  holding  carrier  not  liable  for  death  of  boy,  resulting  from  his  voluntary  act 
in  jumping  from  fast  moving  train;  Lake  Erie  &  W.  R.  Co.  v.  Charman,  161  Ind. 
103,  67  N.  E.  923,  holding  failure  of  yardmaster  to  give  warning,  proximate  cause 
of  death  of  car  coupler,  due  to  backing  of  engine  against  cars,  on  signal  from 
brakeman;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Willard,  111  111.  App.  230,  holding  escape 
of  fire  from  locomotive,  proximate  cause  of  resulting  injury  to  cattle  by  spreading 
of  flames;  Chattanooga  Light  &  P.  Co.  v.  Hodges,  109  Tenn.  336,  60  L.  R.  A. 
460,  footnote  p.  459,  97  Am.  St.  Rep.  844,  70  S.  W.  616,  holding  employee's  re-en- 
tering burning  building  to  telephone  fire  alarm,  proximate  cause  of  his  death; 
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Terminal  R.  Asso.  v.  Larkins.  112  111.  App.  370,  holding  defectively  running  car 
not  proximate  cause  of  injury  to  switchman,  run  over  by  stepping  in  front  of  mov- 
ing train;  Illinois  C.  R.  Co.  v.  Creighton,  63  111.  App.  169,  holding  master  failing 
to  furnish  safe  engineer  liable  to  injured  servant,  where  such  failure  was  proxi- 
mate cause  of  his  injury;  Nail  v.  Taylor,  247  111.  584,  93  N.  E.  359,  holding 
that  person  is  only  liable  for  those  consequences  which  might  have  been  foreseen 
and  expected  as  result  of  his  conduct;  Stout  v.  Strait  Coal  Co.  157  111.  App.  82, 
to  the  point  that  if  defendant's  wrong  put  in  motion  destructive  agency  and 
result  is  directly  attributable  thereto,  and  there  was  no  intervention  of  new 
force  sufficient  to  stand  as  cause  of  mischief  negligence  of  defendant  must  be 
considered  proximate  cause;  Moore  v.  Lanier,  52  Fla.  362,  42  So.  462,  holding 
defendant  who  undertook  to  put  in  a  service  pipe  from  the  gas  mains  is  liable 
for  damages  where  he  puts  the  pipe  in  in  such  a  negligent  manner  that  it 
leaks,  causing  an  explosion  which  damages  plaintiff's  stock  of  goods,  although 
not  responsible  for  the  explosion;  Commonwealth  Electric  Co.  v.  Rose,  214  111. 
554,  73  N.  E.  780,  holding  a  recovery  might  be  had  for  the  death  of  a  lineman 
for  a  telephone  company,  where  by  reason  of  the  defective  insulation  of  a  live 
wire  of  defendant  company  such  lineman  received  a  shock  which  caused  him 
to  lose  his  footing  on  the  pole  and  fall  to  the  ground;  Reddick  v.  General 
Chemical  Co.  124  111.  App.  35,  holding  a  shipper  of  sulphuric  acid  is  not  liable 
for  an  injury  to  a  servant  of  the  consignee  where  there  was  no  danger  if  un- 
loaded in  the  manner  provided,  but  the  injured  man  was  ignorant  of  such  way 
and  was  not  informed  by  the  foreman  sending  him  to  do  the  work  of  any  danger; 
Yunkes  v.  Latrobe  Steel  &  Coupler  Co.  131  111.  App.  297;  Strojny  v.  Griffin 
AYheel  Co.  116  111.  App.  553, — on  the  test  of  what  is  the  proximate  cause  of  an 
injury. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  ex- 
cessive speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train; 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27  L.  R.  A.  583,  which  holds  burning  of 
mill  by  oil  escaping  from  tank  car  not  proximate  result  of  shipper's  negligence  in 
not  having  valve  in  tank  outlet. 

Cited  in  notes    (15  L.R.A.  (N.S.)   821)   on  setting  out  fire  as  proximate  cause 
of   injury   to  one   burned  while   seeking   to   protect  his   property;     (36   Am.   St. 
Rep.   810,  811,  846)    on  proximate  and  remote  cause;    (136  Am.  St.  Rep.  236 } 
on  proximate  cause  as  question  of  fact. 
Question   for  jury. 

Cited  in  Canfield  v.  North  Chicago  Street  R.  Co.  98  111.  App.  5,  holding  question 
of  proximate  cause  of  person's  injury,  received  by  being  struck  by  car  on  other 
track  while  alighting  from  street  car,  proper  for  jury  to  determine;  O'Fallon  Coal 
Co.  v.  Laquet,  89  111.  App.  19,  holding  question  of  proximate  cause  of  intestate's 
death  one  for  jury  to  determine  under  proper  instruction  from  court;  Brownback 
v.  Frailey,  78  111.  App.  265,  holding  question  of  proximate  cause  of  pregnant 
woman's  miscarriage  by  alleged  violence  of  trespasser,  proper  for  jury  to  deter- 
mine; ^Yest  Chicago  Street  R.  Co.  v.  Feldstein,  169  111.  141,  48  N.  E.  193,  hold- 
ing question  of  proximate  cause  of  injury  to  individual,  resulting  from  collision  of 
cars,  one  of  fact  for  jury  to  determine;  Moore  v.  Grachowski,  111  111.  App.  220, 
holding  question  whether  presence  of  coal  dust  was  proximate  cause  of  injury  to 
miner  by  explosion,  properly  submitted  to  jury;  Swift  &  Co.  v.  Rutkowski,  182  111. 
24,  54  N.  E.  1038,  holding  question  of  proximate  cause  to  be  one  of  fact;  Chicago 
&  N.  W.  R.  Co.  v.  Gillison,  72  111.  App.  221,  holding  question  of  proximate  cause 
to  be  for  jury;  North  Chicago  Street  R.  Co.  v.  Dudgeon,  184  111.  489,  56  N.  E.  796, 
holding  question  of  proximate  cause  of  injury  one  of  fact;  Chicago  &  E.  I.  R 
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Co.  v.  Mochell,  193  111.  210,  86  Am.  St.  Rep.  318,  61  N.  E.  1028,  Affirming  96  111. 
App.  182,  holding  question  whether  excessive  speed  of  train  was  proximate  cause 
of  injury,  properly  submitted  to  jury;  Heiting  v.  Chicago,  R.  I.  &  P.  R.  Co. 
162  111.  App.  411,  holding  that  where  different  conclusions  may  be  drawn  from 
evidence  question  as  to  proximate  cause  is  one  of  fact  for  jury;  Johnson  v. 
Coey,  142  111.  App.  152,  holding  the  question  as  to  what  was  the  proximate 
cause  of  an  injury  was  for  the  jury;  Waschaw  v.  Kelly  Coal  Co.  245  111.  520,  92 
N.  E.  303;  Illinois  C.  R.  Co.  v.  Siler,  229  111.  393,  15  L.R.A.(N.S.)  822,  82  N.  E. 
362,  11  Ann.  Cas.  368, — on  the  proximate  cause  of  an  injury  as  being  a  question 
of  fact  for  the  jury  from  all  the  circumstances  of  the  case;  McRae  v.  Hill,  126 
111.  App.  351,  on  the  question  of  proximate  cause  as  being  one  of  fact  for  the 
jury. 
Assumed  risk. 

Cited  in  Swisher  v.  Illinois  C.  R.  Co.  182  111.  541,  55  N.  E.  555  (dissenting  opin- 
ion), majority  holding  that  finding  of  appellate  court  that  injury  to  servant  was 
result  of  risk  ol  employment  is  fatal  to  recovery;  Phinney  v.  Illinois  C.  R.  Co.  122 
Iowa,  491,  98  N.  W.  358,  holding  under  statute,  that  servant  does  not  assume  risk 
of  negligence  of  coservant;  Sambos  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  134  Mo. 
App.  468,  114  S.  W.  567,  holding  a  workman  did  not  assume  the  risk  of  injury 
in  being  struck  by  a  tie  which  slipped  from  the  top  of  a  completed  pile  when 
thrown  there  by  the  orders  of  the  foreman  in  charge  of  the  gang  although 
plaintiff  knew  that  the  ties  were  in  an  icy  condition;  Britt  v.  Carolina  &  X. 
R.  Co.  144  N.  C.  253,  56  S.  E.  910,  holding  an  employee  did  not  assume  the  risk 
of  injury  from  a  defective  chain  used  in  loading  logs  where  the  master  had 
promised  that  the  defect  would  be  remedied  and  the  servant  relying  on  such 
promise  remained  at  work;  Illinois  Terminal  R.  Co.  v.  Thompson,  210  111.  237, 
71  N.  E.  328,  on  a  servant  as  assuming  only  such  risks  as  are  the  natural  and 
ordinary  risks  of  the  business;  Schwarzschild  &  S.  Co.  v.  Weeks,  72  Kan.  193, 
4  L.R.A. (N.S.)  519,  83  Pac.  406,  on  there  being  no  assumption  of  the  risk  tl.-at 
the  master  will  neglect  to  exercise  a  reasonable  care  to  prevent  accidents. 

18  L.  R.  A.  221,  COWDEN  v.  PACIFIC  COAST  Li.  S.  CO.  94  Cal.  470,  28  Am. 

St.  Rep.  142,  29  Pac.  873. 
Discrimination  in  rates. 

Cited  in  Railroad  Commission  v.  Weld,  96  Tex.  405,  93  S.  W.  529,  upholding 
right  of  railroad  commission  to  establish  reasonable  discriminating  rates;  Fair- 
ford  Lumber  Co.  v.  Tombigbee  Valley  R.  Co.  165  Ala.  285,  51  So.  770,  tj  the 
point  that  fact  that  carrier  charges  some  persons  less  price  than  that  charged 
public  is  not  conclusive  that  greater  price  is  unreasonable  or  excessive;  Steinman 
•v.  Edison  Electric  Illuminating  Co.  24  Lane.  L.  Rev.  333,  17  Pa.  Dist.  R.  461, 
holding  a  written  agreement  by  an  electric  light  company  for  a  term  of  years  at 
a  rate  less  than  the  usual  one  did  not  constitute  a  discrimination  against  one 
not  applying  for  such  special  rate;  State  ex  inf.  Hadley  v.  Standard  Oil  Co.  218 
Mo.  440,  116  S.  W.  902,  on  no  common  law  rule  as  existing  which  prohibited 
carriers  from  discriminating  between  shippers  in  the  matter  of  rates. 

Cited  in  footnotes  to  Hoover  v.  Pennsylvania  R.  Co.  22  L.  R.  A.  263,  which 
authorizes  giving  of  lower  rates  for  transportation  of  coal  to  manufacturing  com- 
pany than  coal  dealer;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R.  A.  622, 
which  authorizes  difference  in  telegraph  rates  to  morning  and  evening  paper;' 
•Griffin  v.  Goldsboro  Water  Co.  41  L.  R.  A.  240,  which  holds  discrimination  in  rates 
charged  consumers  for  water  unlawful;  State  v.  Southern  R.  Co.  41  L.  R.  A.  246, 
which  denies  carrier's  right  to  discriminate  in  favor  of  high  official,  larger  ship- 
per, or  powerful  politician;  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co.  66 
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L.R.A.  453,  which  holds  contract  between  carrier  and  manufacturer  to  maintain 
same  rates  on  goods  shipped  by  him  between  competitive  points  as  are  main- 
tained from  other  points  where  same  factories  are  located  not  a  forbidden  dis- 
crimination. 

Cited   in  notes    (18  L.R.A.   105)    on   right  of  carrier   at  common  law  to  dis- 
criminate between  passengers  or  shippers;    (5  Eng.  Rul.  Cas.  380)    on  discrimi- 
nation in  rates. 
Admiralty  jurisdiction   of  contracts. 

Cited  in  note   (66  L.R.A.  226)   on  admiralty  jurisdiction  of  contracts. 

18  L.  R.  A.  224,  STATE  v.  HARRISON,  36  W.  Va.  729,  15  S.  E.  982. 
Separation  and  misconduct  of  jury. 

Cited  in  State  v.  Cobbs,  40  W.  Va.  724,  22  S.  E.  310,  holding  separation  of  jury 
over  night  will  not  vitiate  verdict;  State  v.  Church,  7  S.  D.  292,  64  N.  W.  152, 
holding  new  trial  will  be  granted  where  jury  have  separated  and  been  subjected 
to  improper  influence  to  prejudice  of  parties  litigant;  State  v.  Kent,  5  N".  D.  563, 
35  L.  R.  A.  535,  67  N.  W.  1052,  holding  separation  of  jury  without  proof  of  preju- 
dicial misconduct  will  not  entitle  convicted  person  to  new  trial;  State  v.  Clark, 
51  W.  Va.  472,  41  S.  E.  204,  holding  verdict  of  jury  will  not  be  set  aside  because 
of  separation  and  misconduct  of  jury,  in  absence  of  proof  showing  that  prisoner 
was  prejudiced  thereby;  Kock  v.  State,  126  Wis.  480,  3  L.R.A. (N.S.)  1090,  106 
N.  W.  531,  5  Ann.  Cas.  389,  on  the  separation  of  the  jury  before  the  return  of  a 
verdict  as  affecting  the  validity  thereof. 

Cited   in   notes    (24   L.R.A. (N.S.)    781)    on   permitting  separation   of   jury   in 
capital  case;    (103  Am.  St.  Rep.  164,  165)   on  effect  of  separation  of  jury. 
Proof  of  misconduct  of  jury. 

Cited  in  Pickens  v.  Coal  River  Boom  &  Timber  Co.  58  W.  Va.  20,  50  S.  E. 
872,   6   Ann.   Cas.  285,   holding  on  a  motion   to   set   aside   a  verdict  because  of 
tampering  with  jury,  affidavits  of  jurors  are  not  admissible  to  prove  that  the 
plaintiff  in  the  action  treated  them  to  liquor  during  the  trial. 
Presumption   raised  by  misconduct  of  jury. 

Cited  in  State  v.  Cotts,  49  W.  Va.  623,  55  L.  R.  A.  180,  39  S.  E.  605,  holding 
misconduct  of  trial  jury  in  criminal  cause  raises  rebuttable  presumption  that  ac- 
cused was  prejudiced  thereby. 
New  trial. 

Cited  in  State  v.  Hobbs,  37  W.  Va.  826,  17  S.  E.  380,  holding  new  trial  will 
not  be  granted  in  criminal  case  unless  it  appear  prisoner  suffered  injustice  from 
bias  or  juror;  State  v.  Morrison,  67  Kan.  166,  72  Pac.  554,  holding  mere  prior 
expression  of  opinion"  by  jurors  insufficient  ground  for  annulling  verdict;  State 
v.  Harris,  69  W.  Va.  245,  —  L.R.A. (N.S.)  — ,  71  S.  E.  609,  Ann.  Cas.  1913  A, 
889,  to  the  point  that  misconduct  on  part  of  jury  presumptively  vitiates  verdict. 

Cited  in  note    (134  Am.  St.  Rep.   1041)    on  misconduct  of  jurors  other  than 
their  separation  for  which  a  verdict  may  be  set  aside. 
Continuance. 

Cited  in  State  v.  Roberts,  50  W.  Va.  424,  40  S.  E.  484,  holding  it  not  error  for 
trial  court  to  deny  motion  for  continuance,  where  it  is  apparent  subterfuge  has 
been  resorted  to  to  obtain  such  continuance;  Maxwell  v.  Cunningham,  50  W.  Va. 
319,  40  S.  E.  499,  holding  motion  for  continuance  in  action  of  ejectment  being  ad- 
dressed to  discretion  of  trial  court,  judgment  will  not  be  reversed  unless  plainly 
erroneous;  State  v.  Emblem,  46  W.  Va.  327,  33  S.  E.  223,  and  State  v.  Lane,  44 
W.  Va.  732,  29  S.  E.  1020,  holding  refusal  of  continuance  in  criminal  cause  not 
ground  for  reversal,  unless  such  action  is  plainly  erroneous;  State  v.  Madison,  49 
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W.  Va.  97  38  S.  E.  492,  holding  it  not  reversible  error  of  trial  court  to  refuse  to 
grant  motion  for  continuance  of  trial  of  one  charged  with  murder,  where  such 
motion  is  without  foundation  in  fact;  State  v.  Jones,  53  W.  Va.  615,  45  S.  E. 
916,  holding  a  trial  court  did  not  err  in  refusing  to  grant  a  continuance  where 
the  accused  failed  to  show  to  the  court  what  she  expected  to  prove  by  an  alleged 
absent  witness;  State  v.  Brown,  62  W.  Va.  548,  59  S.  E.  508,  on  the  right  to- 
a  continuance  as  resting  in  the  sound  discretion  of  the  trial  court. 
Insanity  as  affecting:  responsibility  for  crime. 

Cited  in  State  v.  Maier,  36  W.  Va.  770,  15  S.  E.  991,  holding  person  guilty  of 
murder,  who,  though  alleged  to  be  insane,  had  sufficient  power  to  appreciate  dif- 
ference between  right  and  wrong  of  particular  act;  Copeland  v.  State,  41  Fla.  325,. 
26  So.  319,  holding  one  taking  human  life  under  "irresistible  impulse"  criminally 
responsible  in  absence  of  proof  of  legal  insanity;  State  v.  Knight,  95  Me.  478,  55 
L.  R.  A.  376,  footnote  p.  373,  50  Atl.  276,  holding  criminal  responsibility  not  af- 
fected by  uncontrollable  impulse  to  commit  crime;  State  v.  Kelley,  74  Vt.  286,  5£ 
Atl.  434,  raising,  but  not  deciding,  question  whether  one  with  due  capacity  and 
understanding,  conclusively  presumed  to  act  with  free  will,  and  referring  particu- 
larly to  annotation  in  18  L.R.A.  224;  State  v.  Cook,  69  W.  Va.  723,  72  S.  E. 
1025,  to  the  point  that  person  partially  insane  is  responsible  for  criminal  act 
if  at  time  of  act  he  knows  right  from  wrong,  and  knows  consequences  of  act; 
State  v.  Fleming,  17  Idaho,  490,  106  Pac.  305,  holding  an  instruction  in  a 
criminal  case  to  the  effect  that  a  person  in  the  possession  of  a  sound  mind  who 
commits  a  criminal  act  under  the  impulse  of  passion  or  revenge,  which  may 
temporarily  dethrone  reason,  or  for  time  being  control  his  will  cannot  be  shielded 
from  the  consequences  of  his  act  was  not  erroneous;  Smith  v.  State,  95  Miss. 
793,  27  L.R.A.(N.S.)  468,  49  So.  945,  Ann.  Cas.  1912  A,  23,  holding  an  instruc- 
tion in  a  homicide  case  where  the  defense  was  insanity,  making  the  test  of 
criminal  responsibility  the  ability  of  the  accused  to  distinguish  moral  right 
from  wrong  was  not  erroneous;  Davis  v.  State,  44  Fla.  50,  32  So.  822,  on  rule 
for  determining  mental  capacity  to  commit  crime. 

Cited  in  footnotes  to  Harnish  v.  People,  18  L.  R.  A.  237,  which  holds  insanity,, 
to  take  away  accountability3  must  be  such  as  to  obliterate  sense  of  right  and. 
wrong;  Evers  v.  State,  18  L.  R.  A.  421,  which  authorizes  taking  into  consideration, 
temporary  insanity,  when  design  to  kill  was  formed  and  executed. 

Cited  in  notes  (38  L.R.A.  577,  580)  on  insanity  after  commission  of  criminal 
act;  (27  L.R.A. (kl.S.)  461)  on  irresistible  impulse  as  excuse  for  crime. 

18  L.  R.  A.  237,  HORNISH  v.  PEOPLE,  142  111.  620,  32  N.  E.  677. 
Insanity   as    affecting   responsibility    for    crime. 

Cited  in  O'Shea  v.  People,  218  111.  358,  75  N.  E.  981,  holding  on  the  trial  of 
a  homicide  case  where  the  defense  was  insanity,  the  trial  court  erred  in  stating 
in  the  course  of  the  cross-examination  of  a  witness  that  such  a  defense  did  not 
involve  a  knowledge  on  the  part  of  defendant  of  the  difference  between  right 
and  wrong. 

Cited  in  footnote  to  Evers  v.  State,  18  L.  R.  A.  421,  which  authorizes  taking  into, 
consideration  temporary  insanity,  when  design  to  kill  was  formed  and  executed. 

Cited  in  notes    (39  L.R.A.  745)    on  measure  of  proof  of  insanity  in  criminal 
cases;    (76  Am.  St.  Rep.  88)   on  insanity  as  excuse  or  defense  for  crime. 
Necessity  of  considering:  the  entire   evidence   in  the   case. 

Cited  in  People  v.  Bolik,  241  111.  397,  89  N.  E.  700,  holding  an  instruction 
calling  attention  only  to  the  evidence  on  alibi  is  erroneous  as  it  is  the  duty  of 
the  jury  to  consider  all  the  evidence. 
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Reasonable   doubt. 

Cited  in  note   (48  Am.  St.  Rep.  568)   on  reasonable  doubt. 

18  L.  R.  A.  240,  CAPITAL  CITY  BANK  v.  PARENT,  134  N.  Y.  527,  47  N.  Y.  S, 

R.  643,  31  N.  E.  976. 
Jurisdiction. 

Cited  in  Dittmar  v.  Gould,  60  App.  Div.  100,  69  N.  Y.  Supp.  708,  holding  court 
without  jurisdiction  of  creditor's  suit  to  reach  surplus  of  trust  fund,  where  judg- 
ment has  not  been  recovered  against  debtor  or  execution  been  returned;  O'Donog- 
hue  v.  Boies,  159  N.  Y.  99,  53  N.  E.  537,  holding  judgment  of  partition  and  sale 
of  real  estate  held  in  trust  for  infant,  being  contrary  to  will  and  forbidden  by  stat- 
ute, open  to  collateral  attack  in  subsequent  action,  on  account  of  want  of  juris- 
diction of  court  in  particular  case;  Patchen  v.  Rofkar,  12  App.  Div.  477,  42  N. 
Y.  Supp.  35,  holding  that  court  of  equity  will  take  jurisdiction  of  creditor's  suit 
to  set  aside  assignment  of  nonresident  debtor  and  subject  property  within  state 
to  equitable  lien  for  his  claim;  Scharmann  v.  Schoell,  23  App.  Div.  402,  48  N.  YT. 
Supp.  306,  holding  court  having  jurisdiction  of  subject  of  action  may  render 
effective  judgment  against  absconding  executrix  on  her  bond,  holding  sureties  lia- 
ble for  her  default. 
Attachment. 

Distinguished  in  Dunn  v.  Arkenburgh,  48  App.  Div.  520,  62  N.  Y.  Supp.  861, 
holding  action  maintainable  in  aid  of  attachment  upon  interest  of  legatee  which 
lias  been  ascertained  by  probate  court. 
Maintenance  of  creditor's  bill. 

Cited  in  Newton  v.  Hunt,  134  App.  Div.  346,  119  N.  Y.  Supp.  3  (dissenting 
opinion),  on  when  a  creditor's  action  to  reach  a  trust  fund  is  maintainable; 
Bateman  v.  Hunt,  46  Misc.  349,  94  N.  Y.  Supp.  861,  on  what  essential  to  the 
maintenance  of  a  creditor's  bill. 

Cited- in   note    (23    L.R.A.  (N.S.)    121)    on   conditions   precedent   to   equitable 
remedies  of  creditors. 
Estoppel  by  conduct. 

Cited  in  note   (11  Eng.  Rul.  Cas.  101)   on  estoppel  by  conduct. 

18  L.  R.  A.  242,  BOLTON  v.  SCHRIEVER,  135  N.  Y.  65,  47  N.  Y.  S.  R.  870,  31 

N.  E.  1001. 
Collateral   attack  on   judgments. 

Cited  in  Kelly  v.  Jay,  79  Hun,  540,  29  N.  Y.  Supp.  933,  holding  judgment  of  sur- 
rogate court  appointing  administrators  not  open  to  collateral  attack  in  suit  be- 
tween heir  and  mortgagee  of  deceased;  O'Connor  v.  Felix,  87  Hun,  184,  33  N.  Y. 
Supp.  1074,  holding  judgment  of  court  of  general  jurisdiction,  rendered  in  due 
form  and  after  lawful  hearing,  not  open  to  collateral  attack  in  absence  of  fraud 
and  collusion;  O'Donoghue  v.  Bois,  159  N.  Y.  106,  53  N.  E.  537,  holding  judg- 
ment of  partition  and  sale  of  infant's  estate  open  to  collateral  attack  in  action 
by  him  on  coming  of  age,  against  purchaser;  Soules  v.  Robinson,  158  Ind.  99,  92 
Am.  St.  Rep.  301,  62  N.  E.  999,  holding  jurisdiction  of  circuit  court  as  to  person 
will  be  presumed,  in  collateral  attack  on  judgment;  Re  Law,  56  App.  Div.  458,  67 
N.  Y.  Supp.  857,  holding  decree  of  foreign  probate  court  admitting  will  to  probate 
subject  to  collateral  attack;  Fecht  v.  Freeman,  251  111.  100,  95  N.  E.  1043. 
holding  that  county  court's  appointment  of  conservator  for  insane  person  can- 
not be  collaterally  attacked ;  Dominick  Balsewicz  v.  Chicago,  B.  &  Q.  R.  Co.  240 
111.  247,  88  N.  E.  734,  holding  the  administration  of  the  estate  of  a  decedent 
could  not  be  collaterally  attacked  by  the  father  of  the  decedent  who  had  been 
L.R.A.  Au.  Vol.  III.— 24. 
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appointed  administrator  in  another  county  on  the  ground  that  such  decedent 
was  not  a  resident  of  the  former  county;  Reich  v.  Cochran,  105  App.  Div. 
555,  94  N.  Y.  Supp.  404,  holding  where  the  petition  in  a  proceedings  was  suf- 
ficient to  confer  jurisdiction  and  the  proceedings  were  regular  on  their  face 
the  judgment  cannot  be  attacked  on  the  ground  of  want  of  jurisdiction  where 
the  party  had  an  opportunity  to  appear  in  the  case  and  set  up  such  defense  and 
did  not;  Smith  v.  Blood,  106  App.  Div.  322,  94  N.  Y.  Supp.  667,  holding  the 
jurisdiction  of  the  Surrogate's  court  to  make  a  decree  was  not  subject  to  attack 
collaterally;  Palmer  v.  Bradley,  142  Fed.  196,  holding  an  order  of  a  probate 
court  admitting  a  will  to  probate  is  conclusive  as  to  the  place  of  domicile  of 
the  testator  where  questioned  callaterally;  Chicago  &  E.  I.  R.  Co.  v.  Wolf  rum, 
136  111.  App.  168,  on  the  determination  by  a  county  court  as  to  the  question  of 
jurisdiction  over  a  particular  estate  as  being  conclusive  in  a  collateral  action. 

Cited  in  footnote  to  Springer  v.  Shavender,  33  L.  R.  A.  772,  which  holds  void 
and  subject  to  collateral  attack  judgment  for  sale  of  living  person's  land  as  that 
of  decedent. 

Cited  in  notes  (21  L.R.A.  682)  on  conclusiveness  of  probate  as  res  judicata; 
(81  Am.  St.  Rep.  546,  550)  on  collateral  attack  on  right  of  acting  administra- 
tors; (11  Eng.  Rul.  Cas.  15)  on  estoppel  by  record. 

The  annotation  in  18  L.  R.  A.  242,  was  referred  to  with  approval  in  Ames  v. 
Williams,  72  Miss.  771,  17  So.  762,  holding  appointment  of  clerk  of  chancery  court 
as  guardian  of  a  minor  on  ground  that  minor  was  not  a  resident  of  the  county, 
not  open  to  collateral  attack. 

Distinguished  in  Re  Patterson,  146  N.  Y.  331,  40  ]ST.  E.  990,  holding  unrevoked 
letters  of  administration  to  one  claiming  to  be  surviving  husband  not  estop  next 
of  kin  from  asking  that  estate  be  turned  over  to  them ;  Plant  v.  Harrison,  36  Misc. 
690,  74  N.  Y.  Supp.  411,  holding  decree  of  Connecticut  probate  court  open  to  col- 
lateral attack  by  legatee  claiming  deceased's  domicil  was  in  another  jurisdiction. 
Proceeding's  in  probate  conrt. 

Cited  in  Carr  v.  Brown,  20  R.  I.  222,  38  L.  R.  A.  296,  footnote  p.  294,  78  Am.  St. 
Rep.  855,  38  Atl.  9,  holding  statute  authorizing  administration  on  estate  of  person 
not  heard  from  in  seven  years  not  constitutional ;  Doe  Brass  Mfg.  Co.  v.  Savlik,  35 
C.  C.  A.  392,  93  Fed.  521,  holding  it  error  of  court  of  foreign  jurisdiction  to  grant 
letters  of  administration  upon  estate  of  nonresident  having  no  property  within  its 
jurisdiction  at  time  of  death;  Re  Killan,  172  N.  Y.  564,  63  L.  R.  A.  112,  65  N. 
E.  561  (dissenting  opinion),  majority  upholding  right  of  unknown  brother  of  in- 
testate, not  cited  or  appearing  at  judicial  settlement,  to  independent  accounting; 
Knox  v.  Nobel,  77  Hun,  232,  28  N.  Y.  Supp.  355,  holding  jurisdiction  of  surrogate 
to  appoint  administrator  does  not  depend  upon  any  inquiry  as  to  age  of  proposed 
administrator. 
Validity  of  acts  of  execntor  or  administrator. 

Cited  in  footaote  to  Smith  v.  Wildman,  36  L.  R.  A.  834,  which  holds  sale  by 
administrator  to  pay  debt  barred  by  limitation,  void. 

Cited  in  notes   (21  L.R.A.  157)  on  validity  of  acts  done  by  executor  or  admin- 
trator  under  letters  testamentary,  or  of  administration  afterwards  revoked  or 
held  invalid;    (1  L.R.A. (N.S.)   341)   on  right  of  nonresidents  to  act  as  executors 
or  administrators. 
Jurisdiction   of  probate  conrt. 

Cited  in  Re  Walker,  54  Misc.  180,  105  N.  Y.  Supp.  890,  holding  the  Surrogate's 
court  had  jurisdiction  of  proceedings  to  probate  the  will  of  a  married  woman 
whose  husband  was  a  resident  of  another  county,  where  she  had  left  him  with 
the  declared  intention  never  to  return  to  such  county  to  live. 
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Conclnsiveness  of  tbe  action   of  a  probate  court. 

Cited  in  Torrey  v.  Bruner,  60  Fla.  371,  53  So.  337,  holding  that  where  juris- 
dictional  fact  of  decedent's  residence  is  made  issue  in  probate  of  will,  deter- 
mination of  fact  is  conclusive,  unless  reversed  on  direct  appeal;  Zeigler  v.  Storey, 
220  Pa.  477,  17  L.R.A.  (N.S.)  881,  69  Atl.  894,  on  the  conclusiveness  of  the 
action  of  the  probate  court;  United  States  v.  Bradford,  148  Fed.  428,  on  a  pro- 
bate court  as  having  no  jurisdiction  of  a  nonresident  having  no  property 
within  the  state. 

18  L.  R.  A.  249,  FARR  v.  GRAND  LODGE,  A.  O.  U.  W.  83  Wis.  446,  35  Am.  St. 

Rep.  73,  53  N.  W.  738. 
Joint  tenancy. 

Cited  in  Noble  v.  Teeple,  58  Kan.  400,  49  Pac.  598,  holding  that  upon  death  of 
one  joint  tenant,  estate  passes  ipso  facto  to  surviving  tenants;  Fiedler  v.  Howard, 
99  Wis.  393,  67  Am.  St.  Rep.  865,  75  N.  W.  163,  holding  that  there  may  be  joint 
tenancy  of  personalty;  Citizens  Loan  &  T.  Co.  v.  Witte,  116  Wis.  63,  92  S.  W.  443, 
holding  agreement  of  husband  and  wife  in  deed  running  to  them  jointly,  to  assume 
and  pay  mortgage,  binding  upon  each. 

Cited  in  note  (52  Am.  St.  Rep.  569)  on  joint  tenancy  in  mutual  or  member- 
ship life  or  accident  insurance. 

Distinguished  in  Brown  v.  Iowa  L.  of  H.  107  Iowa,  443,  78  N.  W.  73,  holding  in- 
surance policies  bequeathed  to  "legal  heirs"  does  not  create  estate  of  joint  ten- 
ancy; Wallace  v.  St.  John,  119  Wis.  596,  97  N.  W.  197,  holding  that  under  statute, 
deed  to  husband  and  wife  conveys  estate  in  joint  tenancy. 
•Construction  of  life  insurance  policy. 

Cited  in  Fish  v.  Massachusetts  Mut.  L.  Ins.  Co.  186  Mass.  359,  71  N.  E.  786, 
holding  under  a  policy  of  life  insurance  payable  to  the  wife  and  child  of  the 
insured  or  in  case  they  are  not  living  to  the  executor  or  administrator  of  the 
insured,  where  the  wife  died  before  the  insured  no  part  is  payable  to  the  per- 
sonal representative  of  the  insured. 

18  L.  R.  A.  252,  BUCKEYE  MARBLE  &  FREESTONE  CO.  v.  HARVEY,  92  Tenn. 

115,  36  Am.  St.  Rep.  71,  20  S.  W.  427. 
Ultra  vires. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Ohio  Valley  Improv.  &  Contract  Co. 
69  Fed.  435,  holding,  in  absence  of  statutory  authority,  corporation  guaranteeing 
bonds  of  another  acts  ultra  vires;  Byrne  v.  Schuyler  Electric  Mfg.  Co.  65  Conn. 
350,  28  L.  R.  A.  308,  31  Atl.  937,  holding  contract  of  purchase  by  one  corporation 
of  stock  of  another  ultra  vires  and  void;  M'Cutcheon  v.  Merz  Capsule  Co.  31  L. 
R.  A.  419,  19  C.  C.  A.  113,  37  U.  S.  App.  586,  71  Fed.  792,  holding  sale  of 
entire  properties  of  manufacturing  corporation  to  another,  in  consideration 
of  shares  of  stock  to  be  held  as  investment,  ultra  vires;  Marbury  v.  Ken- 
tucky Union  Land  Co.  10  C.  C.  A.  401,  22  U.  S.  App.  267,  62  Fed.  342,  holding 
it  not  ultra  vires  for  corporation  to  guarantee  bonds  and  dividends  on  preferred 
stock  of  subsidiary  corporation,  where  relation  is  such  as  to  render  actual  exist- 
ence of  one  dependent  upon  guaranty;  Humboldt  Min.  Co.  v.  American  Mfg.  Min. 
&  Mill.  Co.  10  C.  C.  A.  420,  22  U.  S.  App.  334,  62  Fed.  361,  holding  guaranty  of 
contract  or  debt  of  one  corporation  by  another  ultra  vires  and  void;  Tennessee 
Ice  Co.  v.  Raine,  107  Tenn.  151,  64  S.  W.  29,  holding  corporation  having  received 
benefit  of  contract  made  beyond  scope  of  its  powers  will  not  be  allowed  to  escape 
liability  thereon  by  plea  of  ultra  vires;  Tod  v.  Kentucky  Union  Land  Co.  57 
Fed.  51,  holding  whether  particular  contract  of  corporation  is  beyond  scope  of 
corporate  powers  determinable  by  its  charter;  Jefferson  Bank  v.  Chapman- White 


18  L.R.A.  252]  L.  E.  A.  CASES  AS  AUTHORITIES.  372 

Lyons  Co.  122  Tenn.  422,  123  S.  W.  641,  holding  that  note  for  stock  in  another 
corporation  is  ultra  vires  and  not  collectable  by  payee;  Clark  v.  Memphis  Street 
R.  Co.  123  Tenn.  245,  130  S.  W.  751,  holding  that  one  corporation  has  no  power 
to  buy  or  subscribe  for  shares  of  stock  in  another  corporation,  in  absence  of 
statute;  Dunbar  v.  American  Teleph.  &  Teleg.  Co.  224  111.  24,  115  Am.  St.  Rep. 
132,  79  N.  E.  423,  8  Ann.  Cas.  57,  holding  a  purchase  by  a  corporation  of  the 
capital  stock  of  another  corporation  for  the  purpose  of  controlling  the  latter 
to  prevent  competition  is  ultra  vires  and  void;  McCampbell  v.  Fountain  Head 
R.  Co.  Ill  Tenn.  77,  102  Am.  St.  Rep.  731,  77  S.  W.  1070,  holding  the  act  of  a 
railroad  in  subscribing  to  the  stock  of  a  land  company  through  trustees  was 
ultra  vires  and  void;  Holt  v.  California  Development  Co.  88  C.  C.  A.  167,  161 
Fed.  13,  on  the  surrender  by  a  corporation  of  the  control  of  its  corporate 
affairs  and  the  exercise  of  its  powers  to  another  corporation  in  the  absence  of 
express  authority  to  do  so  as  being  ultra  vires  and  void;  Anglo-American  Land, 
Mortg.  &  Agency  Co.  v.  Lombard,  68  C.  C.  A.  89,  132  Fed.  736,  holding  a  trans- 
action between  two  corporations  by  which  the  former  transferred  to  the  latter 
all  its  stock  in  so  as  to  give  such  corporation  complete  control  of  the  former 
is  ultra  vires  no  authority  existing  on  the  part  of  the  corporations  to  exercise 
such  powers. 

Cited  in  footnotes  to  Trust  Co.  v.  State,  48  L.  R.  A.  520,  which  sustains  consoli- 
dation of  street  railway  companies,  resulting  in  giving  increased  facilities  at  less 
cost  to  public;  San  Diego  Water  Co.  v.  San  Diego  Flume  Co.  29  L.  R.  A.  839, 
which  holds  valid,  appointment  of  other  corporation  to  act  as  sole  agent  for  sale 
of  water  within  city  by  plants  of  both  corporations;  Farmers'  Loan  &  T.  Co.  v. 
New  York  &  N.  R.  Co.  34  L.  R.  A.  76,  which  denies  right  to  corporation  owning 
majority  of  other  company's  stock  to  cause  default  on  mortgage  given  by  lat- 
ter; Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  52  L.  R.  A.  734,  which  sustains  power 
of  cotton  manufacturing  company  to  purchase  stock  in  company  manufacturing 
dyes  used  by  former;  Bank  of  Commerce  v.  Hart,  20  L.  R.  A.  780,  which  denies 
right  of  banking  corporation  to  own  stock  in  insurance  company;  Wisconsin 
Lumber  Co.  v.  Greene  &  W.  Teleph.  Co.  69  L.R.A.  968,  which  sustains  power  of 
corporation  to  make  valid  contracts  for  repurchase  of  its  own  stock  in  absence 
of  charter  restrictions. 

Cited  in  notes  (36  Am.  St.  Rep.  138)  on  right  to  acquire  stock  in  another 
corporation;  (70  Am.  St.  Rep.  165,  173)  on  ultra  vires  contracts  of  private 
corporation;  (41  L.  ed.  U.  S.  1010)  on  validity  of  contracts  in  restraint  of 
trade;  (44  L.  ed.  U.  S.  66)  on  power  of  corporation  to  purchase  stock  of  other 
corporations  for  purpose  of  controlling  their  management;  (5"0  L.  ed.  U.  S. 
537)  on  power  of  national  bank  to  take  corporate  stock  in  satisfaction  of  debt 
or  as  collateral  security. 

Distinguished  in  Coal  Creek  Min.  &  Mfg.  Co.  v.  Tennessee  Coal,  Iron  &  R.  Co. 
106  Tenn.  669,  62  S.  W.  162,  holding  lease  of  corporate  property  not  ultra  vires; 
Mac  Ginniss  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  29  Mont.  459,  75 
Pac.  89,  holding  by  reason  of  statute  a  mining  corporation  might  hold  and 
vote  stock  in  another  corporation  of  the  same  nature. 
As  valid  defense. 

Cited  in  De  La  Vergne  Refrigerating  Mach.  Co.  v.  German  Sav.  Inst.  175  U.  S. 
59,  44  L.  ed.  72,  20  Sup.  St.  Rep.  20,  holding  plea  of  ultra  vires  good  defense 
against  enforcement  of  contract  made  by  corporation  contrary  to  statute  of  pub- 
lic policy;  Miller  v.  American  Mut.  Acci.  Ins.  Co.  92  Tenn.  176,  20  L.  R.  A.  769, 
21  S.  W.  39,  holding  no  recovery  can  be  had  on  accident  policy  issued  by  company 
in  excess  of  its  corporate  powers;  Williams  v.  Bank  of  Commerce,  71  Miss.  868, 
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42  Am.  St.  Rep.  503,  16  So.  238,  holding  defense  of  ultra  vires  no  bar  to  recovery 
in  equity,  where  corporation  has  had  full  benefit  of  contract;  Lewis  v.  Small,  117 
Tenn.  104,  6  L.R.A.  (N.S.)  891,  119  Am.  St.  Rep.  994,  96  S.  W.  1051,  holding  the 
transfer  to  a  national  bank  of  bills  of  lading  attached  to  drafts  amounting 
to  sale  of  the  personalty  to  the  bank  and  such  transactions  being  forbidden  the 
bank,  no  action  could  be  maintained  by  the  final  purchaser  of  the  property  for 
a  deficiency  in  the  quality  of  such  personalty,  the  transaction  being  ultra 
vires. 

Distinguished  in  Goodland  v.  Bank  of  Darlington,  74  Mo.  App.  378,  holding  de- 
fense of  ultra  vires  not  available  in  favor  of  corporation  in  case  contract  is  ex- 
ecuted in  part,  and  not  contrary  to  public  policy. 

18  L.  R.  A.  256,  NEW  HAVEN  v.  NEW  HAVEN  &  D.  R.  CO.  62  Conn.  252, 

25  Atl.  316. 
Requirement   tliat   railway  pave  street. 

Cited  in  Central  R.  &  Electric  Go's  Appeal,  67  Conn.  222,  35  Atl.  32,  holding 
municipality,  being  trustee  and  custodian  of  public  highways,  may  exact  equitable 
compensation  from  railway  to  cover  extra  cost  of  repairing  street;  Snouffer  v. 
Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa,  307,  92  N.  W.  79,  holding  requirement  that 
street  railway  remove  tracks  to  middle  of  street,  place  at  grade,  and  pave  space 
occupied,  reasonable. 
Municipality  as  trustee. 

Cited  in  footnote  to  Clayton  v.  Hallett,  59  L.  R.  A.  407,  which  sustains  city's 
power  to  take  property  in  trust  for  education  of  poor  white  male  orphans. 
Obstruction  of  street. 

Cited  in  footnote  to  Smith  v.  McDowell,  22  L.  R.  A.  393,  which  holds  stone  wall 
inclosing  areaway  obstructing  street,  a  nuisance. 
Taking  easement   for  private  use. 

Cited  in  footnote  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies  right 
to  take  away  for  private  use  abutter's  easement  in  public  alley. 
Compensation  for  use  of  private  property. 

Cited  in   Canastota   Knife  Co.  v.  Newington  Tramway  Co.   69   Conn.   176,   36 
Atl.  1107,  holding  grant  of  franchise  to  railway  to  use  public  highway,  valuable 
property   right  for   which   compensation   is  due  adjoining  property  owners. 
Interest  of  third  person  in  contract. 

Cited  in  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  502,  77  S.  W.  1004, 
holding  that  contractor's  bond  to  protect  adjoining  property  did  not  inure  to  ben- 
efit of  adjoining  owner. 

Cited  in  note  (71  Am.  St.  Rep.  192,  193)  on  right  to  third  person  to  sue  on 
contract  made  for  his  benefit. 

Distinguished  in  St.  Louis  use  of  Glencoe  Lime  &  Cement  Co.  v.  Von  Phul, 
133  Mo.  573,  54  Am.  St.  Rep.  695,  34  S.  W.  843,  holding  contract  between  two 
•parties,   with   conditions   for  benefit  of  third   person,   may  be   enforced  by  such 
third  person,  even  though  not  named  in  the  contract. 
Public  policy  regarding?  municipal  contracts. 

Cited  in  Edwards  v.  Goldsboro,  141  N.  C.  70,  4  L.R.A. (N.S.)  595,  53  S.  E. 
<>52,  8  Ann.  Cas.  479,  holding  a  contract  between  a  city  and  the  owners  of  prop- 
erty therein  whereby  the  city  agreed  to  locate  certain  public  buildings  near 
ihe  property  of  such  persons  in  consideration  of  certain  payments  to  be  made 
toy  such  property  owners  to  the  city  was  void;  McMillan  v.  Fond  Du  Lac, 
139  Wis.  379,  120  N.  W.  240,  holding  the  letting  of  a  contract  for  street  paving 
might  be  enjoined  where  the  award  was  obtained  by  giving  a  construction  com- 
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pany  that  wished  to  bid  for  part  of  the  paving  a  lower  price  on  brick  to  be 
used  upon  the  threat  of  a  member  of  such  company  who  was  a  member  of  the 
council  that  if  they  did  not  do  so  they  would  not  obtain  the  contract  for  certain 
of  the  paving. 

18  L.  R.  A.  260,  LOUISVILLE  &  N.  R.  CO.  v.  BOLAND,  96  Ala.  626,  11  So.  667. 
Interchange  of  railroad  cars. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Curtis,  51  Neb.  450,  66  Am.  St.  Rep.  456,. 
71  N.  W.  42,  holding  it  matter  of  common  knowledge  that  railroads  haul  cars; 
of  other  companies  over  their  lines;  Missouri,  K.  &  T.  R.  Co.  v.  Merrill,  61  Kan.- 
676,  60  Pac.  819,  holding  demands  of  commerce  necessitate  interchange  and- 
hauling  of  cars  of  various  railroad  lines. 
Risks  of  employment. 

Followed  in  Boland  v.  Louisville  &  N.  R-.  Co.  106  Ala.  645,  18  So.  99,  holding- 
railroad  company  need  not  warn  employee  of  increased  risk  of  using  coupling  ap- 
paratus. 

Cited  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  Turvaville,  97  Ala.  125,  12  So.  63r 
holding  master  not  liable  for  failure  to  instruct  servant  of  increased  danger  in- 
cident to  coupling  cars  having  double  bumpers;  Louisville  &  N.  R.  Co.  v.  Banks, 
104  Ala.  516,  16  So.  547,  holding  master  not  liable  for  injuries  to  servant,  re- 
sulting from  dangers  so  obvious  as  to  be  seen  and  known  by  servant  exercising 
reasonable  care;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  376,  53  Am.  St.  Rep. 
127,  17  So.  29,  holding  master  not  liable  for  death  of  servant  due  to  his  own 
negligence  while  engaged  in  service  particularly  hazardous,  the  nature  of 
which  he  had  knowledge  of;  Davis  v.  Western  R.  Co.  107  Ala.  630,  18  So.  173, 
holding  servant  guilty  of  contributory  negligence  in  going  between  cars  equipped 
with  double  deadwoods  or  buffers,  he  having  seen  and  known  of  extra  risk  in- 
cident to  their  use;  Whitcomb  v.  Standard  Oil  Co.  153  Ind.  518,  55  N.  E.  440,. 
holding  handling  and  coupling  of  cars  equipped  with  double  bumpers  risk  incident 
to  brakeman's  employment;  Southern  R.  Co.  v.  Arnold,  114  Ala.  189,  21  Sbv 
954,  holding  switchman  having  knowledge  of  extraordinary  dangers  incident  to 
coupling  cars  equipped  with  double  bumpers  cannot  recover  for  personal  injury 
due  to  his  carelessness;  Creswell  v.  Wilmington  &  N.  R.  Co.  2  Penn.  (Del.)  218r 
43  Atl.  629,  holding  that  servant  does  not  assume  risks  when  defects  in  ap- 
paratus are  latent,  unknown  to  him  and  not  discoverable  by  exercise  of  due 
care. 

Cited  in  footnote  to  Mason  v.  Richmond  &  D.  R.  Co.  18  L.  R.  A.  845,  which- 
holds  railroad  company  liable  for  injury  while  coupling  freight  cars  without 
bumpers. 

Cited  in  note   (1  L.R.A.  (N.S.)   274)   on  assumption  of  obvious  risks  of  hazard- 
ous employment. 
Master's    duty    to    warn    servant    of    danger. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Binion,  107  Ala.  655,  18  So.  75,  holding  it 
duty  of  employer  to  inform  servant  of  latent  defects;  Louisville  &  N.  R.  Co, 
v.  Binion,  107  Ala.  655,  18  So.  75,  holding  it  duty  of  employer  to  ascertain 
and  inform  servant  of  dangers  incident  to  appliances  used  and  services  engaged1 
in;  Robinson  Min.  Co.  v.  Tolbert,  132  Ala.  466,  31  So.  519,  holding  it  duty 
of  master  to  inform  servant  of  obvious  and  known  dangers  incident  to  em- 
ployment, of  which  servant  had  no  knowledge;  Alabama  Steel  &  Wire  Co.  v. 
Wrenn,  136  Ala.  493,  34  So.  970,  holding  question  whether  inexperienced  serv- 
ant had  been  properly  warned  of  dangers  of  employment  correctly  submitted 
to  jury  in  conflicting  testimony;  Brammer  v.  Pettyjohn,  154  Ala.  618,  45  So. 
646,  holding  a  master  was  not  liable  for  injuries  received  by  boy  when  hi& 
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hand  came  in  contact  with  the  saws  of  a  running  gin,  because  of  the  fact  that 
he  did  not  warn  the  boy  of  the  danger  where  from  the  evidence  of  the  boy  him- 
self that  he  know  how  the  gin  worked  and  that  it  was  dangerous  to  unchoke 
without  stopping  it. 

Cited  in  note   (44  L.  R.  A.  53,  66,  82)   on  master's  duty  to  instruct  and  warn 
servants   as   to   perils   of  employment. 
Failure  to   inspect. 

Cited  in  footnote  to  Budge  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  58  L.  R.  A.  333, 
which   holds   master   failing   to   inspect   foreign   cars   liable   for   consequences   of 
defects  discoverable  by  ordinary  inspection. 
Master's  duty  as  to  appliances. 

Cited  in  footnote  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker,  70  L.R.A.  264, 
which  holds  it  actionable  negligence  for  railroad  company  to  permit  use  of  car 
whose  coupler  is  so  defective  that  it  cannot  be  prepared  for  use  without  going 
between  drawbars  of  cars  using  both  hands  and  consuming  extra  amount  of 
time. 

Cited  in  notes  (98  Am.  St.  Rep.  308,  321)  on  liability  to  servant  for  injuries 
due  to  defective  machinery  and  appliances;  (37  L.  ed.  U.  S.  150;  38  L.  ed.  U. 
S.  373,  374)  on  liability  for  injuries  received  by  employee  in  coupling  cars. 

18  L.  R.  A.  264,  ANGEVINE  v.  KNOX-GOODRICH    (Cal.)    31  Pac.  529. 
Recovery    by    injured    servant    against    other    than    master. 

Cited  in  note    (46  L.  R.  A.  92)   on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 
Implied   warranty. 

Cited  in  note    (33  L.  R.  A.  452)    on  implied  covenant  in  lease  as   to  fitness 
of    property    for    purpose    intended. 
Duty   of   landlord   to   repair. 

Cited  in  Charlie's  Transfer  Co.  v.  Malone,  159  Ala.  336,  48  So.  705,  holding 
a  complaint  in  an  action  by  a  tenant  to  recover  for  damages  caused  to  property 
by  the  bursting  of  defective  water  pipes,  where  no  covenant  on  the  part  of  the 
landlord  to  repair,  is  defective  where  no  averment  of  knowledge  or  notice  on 
the  part  of  the  landlord  of  such  defective  condition. 

Cited  in  notes  (34  L.R.A.  612)  on  liability  of  landlord  for  injuries  to  tenant's 
guests  and  servants  from  defects  in  premises;  (92  Am.  St.  Rep.  547)  on  liabil- 
ity to  third  persons  of  lessors  of  real  or  personal  property. 

18  L.  R.  A.  266,  LEIGHTON  v.  YOUNG,  3  C.  C.  A.  176,  10  U.  S.  App.  298,  52 

Fed.   439. 
Federal    practice. 

Cited  in  Indianapolis  v.  Navin,  151  Ind.  159,  41  L.  R.  A.  344,  51  N.  E.  80, 
holding  construction  put  upon  state  statute  by  highest  state  court,  if  constitu- 
tional, will  be  followed  by  Federal  courts;  Frey  v.  Willoughby,  11  C.  C.  A. 
464,  27  U.  S.  App.  417,  63  Fed.  866,  holding  Federal  court  will  not  entertain 
equitable  action  to  regain  possession  of  real  property,  where  there  is  plain  and 
adequate  remedy  at  law. 

Cited  in  note    (40  L.R.A.  (N.S.)    419)    on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 
Statutory  lien  for  land  improvement*. 

Cited  in  Mclntire  v.  Pryor,  10  App.  D.  C.  438,  upholding  statute  giving  one  in 
possession  of  lands  under  claim  of  title,  making  valuable  improvements  there- 
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on,  in  good  faith,  a  lien  thereon  until  compensation  by  real  owner,  in  case  of 
ejectment;  Lindt  v.  Uihlein,  116  Iowa,  58,  89  N.  W.  214,  holding  lien  for  im- 
provements under  claimant's  act  lost  by  surrendering  possession  before  filing 
petition;  Brunei;  v.  Hunt,  71  Kan.  537,  81  Pac.  194,  holding  under  a  similar  act 
that  the  owner  may  require  the  occupant  to  buy  or  may  have  a  lien  for  the  land 
value  enforced  against  the  improved  premises. 

Cited  in  note  (81  Am.  St.  Rep.  174)  on  what  are  betterments,  and  allowance 
therefor. 

Distinguished  in  Hardeman  v.  Turner,  50  C.  C.  A.  112,  112  Fed.  43,  holding, 
after  judgment  determining  title  in  ejectment  against  occupant  and  fixing  lien, 
that  he  is  chargeable  with  rental  value  of  land  and  improvements. 

Disapproved  in  Flanagan  v.  Mathisen,  78  Neb.  414,  110  N.  W.  1012,  holding 
the  Occupying  Claimant's  act  under  which  protection  is  afforded  to  persons  not 
in  the  possession  of  disputed  lands  who  have  paid  taxes  and  made  lasting  im- 
provements thereon  is  applicable  to  lands  of  which  adverse  claimants  had 
adverse  title  at  the  time  of  its  enactment. 
Purchaser's  notice  of  defects  in  title. 

Cited  in  Henderson  v.  Wanamaker,  25  C.  C.  A.  183,  49  U.  S.  App.  174,  79  Fed. 
739,  holding  purchaser  of  land  from  one  not  in  possession  bound  to  take  notice 
of  defects  in  title,  even  to  defenses  such  occupant  might  make  as  against  ven- 
dor's title. 
Partition. 

Cited  in  Truth  Lodge  No.  213  A.  F.  &  A.  M.  v.  Barton,  119  Iowa,  239,  97  Am. 
St.  Rep.  303,  93  N.  W.  106,  holding  that  partition  may  be  ordered  where  par- 
ties own  land  jointly,  and  buildings  thereon  in  severalty. 
Injunction  against  proceedings  at  law. 

Cited  in  footnote  in  Kaufmann  v.  Laggett,  67  L.R.A.  353,  which  sustains  right 
to  injunction  against  proceedings  at  law  to  obtain  possession  of  leased  property 
where  lessee  has  an  equitable  right  to  a  continuance  of  possession. 

18  L.  R.  A.  275,  MARK  v.  HYATT,  135  N.  Y.  306,  48  N.  Y.  S.  R.  70,  31  N.  E. 
1099. 


Cited  in  Harless  v.  Consumers'  Gas  Trust  Co.  14  Ind.  App.  548,  43  N.  E.  456, 
holding  one  maliciously  enjoined  may  recover  damages;  Burt  v.  Smith,  84  App. 
Div.  50,  82  N.  Y.  Supp.  186,  holding  mere  issue  of  injunction  pendente  lite  not 
evidence  of  probate  cause  sufficient  to  defeat  action  for  malicious  prosecution; 
Doyle  v.  Sandpoint,  18  Idaho,  657,  32  L.R.A.  (N.S.)  36,  112  Pac.  204,  Ann.  Cas. 
1912  A.  210,  holding  that  damages  cannot  be  recovered  for  issuance  of  injunc- 
tion in  absence  of  bond,  unless  injunction  was  obtained  maliciously  and  without 
probable  cause;  Krzyszke  v.  Kamin,  163  Mich.  296,  128  N.  W.  190,  to  the  point 
damages  .  for  issuance  of  injunction  is  not  recoverable  in  absence  of  bond, 
unless  upon  proof  of  malice  and  absence  probable;  Hess  v.  Deppen,  125  Ky.  430, 
101  S.  W.  362,  15  Ann.  Cas.  670,  holding  on  the  reversal  of  a  judgment  for  the 
enforcement  of  bonds  and  mortgages,  after  a  sale  of  the  property  to  a  third  per- 
son, damages  are  not  recoverable  by  the  appellant  in  the  action. 

Cited  in  footnote  to  Columbus,  H.  Valley  &  T.  R.  Co.  v.  Burke,  32  L.  R.  A. 
329,  which  denies  liability  on  injunction  bond  on  dissolution  of  injunction  by 
•consent. 

Cited  in  notes  (45  L.R.A.  800,  801)  on  liability  for  tort  in  doing  acts  au- 
thorized by  subsisting  judgment  which  is  afterwards  reversed;  (32  L.R.A. 
(N.S.)  34,  35)  on  municipal  liability  for  legal  proceedings. 
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18  L.  R.  A.  278,  RAMSEY  COUNTY  v.  MACALASTER  COLLEGE,  51  Minn.  437, 

53  N.   W.   704. 
Property  exempt  from   taxation. 

Cited  in  Yale  University  v.  New  Haven,  71  Conn.  328,  43  L.  R.  A.  494,  42  AtL 
87,  holding  buildings  used  as  dormitories  and  dining-halls,  being  part  of  col- 
lege equipment,  free  from  taxation;  Academy  of  Sacred  Heart  v.  Irey,  51  Neb. 
757,  71  N.  W.  752,  holding  property  used  directly  for  educational  purposes  ex- 
empt from  taxation,  although  portion  of  grounds  were  used  for  raising  vegetables 
for  school  tables;  Chicago  v.  University  of  Chicago,  131  111.  App.  382,  holding 
the  exemption  of  educational  institutions  from  the  payment  of  water  rent 
extended  to  the  dormitories  and  commons  of  the  university;  State  v.  Lake- 
wood  Cemetery  Asso.  93  Minn.  193,  101  N.  W.  161,  holding  lands  owned  by  a 
cemetery  association  for  future  use  as  such  is  included  in  an  exemption  of  the 
cemetery  from  taxation. 

Cited  in  notes  (19  L.R.A.  292)  on  effect  of  using  property  of  religious, 
charitable,  or  educational  institution  in  secular  business  or  for  revenue,  on  its 
right  to  exemption  from  taxation;  (47  L.  ed.  U.  S.  642)  on  exemption  of  prop- 
erty of  educational  institutions  from  taxation,  as  affected  by  use  for  other  than 
educational  purposes. 

18  L.  R.  A.  281,  FARWELL  v.  COHEN,  138  111.  216,  32  N.  E.  893,  28  N.  E.  35.. 
Jurisdiction   of  county  court   over  assignment  proceeding's. 

Cited  in  Howe  v.  Warren,  154  111.  244,  40  N.  E.  472,  Affirming  44  111.  App.. 
173,  holding  that  by  terms  of  general  assignment  act  (May  22,  1877)  of  Illinois, 
county  court  is  vested  with  primary  exclusive  jurisdiction  to  make  equitable  ad- 
justment of  creditor's  claims;  First  Nat.  Bank  v.  North  Wisconsin  Lumber  Co.. 
41  111.  App.  391,  holding  proceedings  in  voluntary  assignment  before  county 
court  which  has  not  jurisdiction  are  without  legal  effect;  Pease  v.  Francis,  63 
111.  App.  339,  holding  voluntary  assignment  having  been  made,  court  possessed 
jurisdiction  to  protect  property  from  levy  under  execution  against  assignor; 
John  V.  Farwell  v.  Patterson,  76  111.  App.  607,  holding  administration  of  estate- 
in  voluntary  assignment  proceedings  being  vested  in  county  court  is  neverthe- 
less governed  by  rules  of  equity;  Harbaugh  v.  Costello,  184  111.  116,  75  Am.  St. 
Rep.  147,  56  N.  E.  363,  holding  state  statute  relative  to  assignments  being 
construed  to  be  insolvency  law,  its  operation  being  suspended  by  enactment  of 
national  bankruptcy  act,  jurisdiction  of  county  court  under  state  statute  is  also 
suspended;  Baer  v.  John  V.  Farwell  Co.  66  111.  App.  404,  holding  count}'  court 
without  jurisdiction  to  declare  transfer  of  property  by  debtor  to  certain  cred- 
itors voluntary  assignment  for  benefit  of  all  creditors. 

Distinguished   in   Talmage  v.   Minton- Woodward   Co.   83   Neb.   35,   118   N.   W. 
1099,   holding  the   county  court  had  no   jurisdiction  of   assignment  proceedings 
where  the  assignment  was  void  in  that  it  failed  to  comply  with  the  statute  with 
respect  to  being  witnessed  and  acknowledged. 
Prerequisites  to  jurisdiction. 

Cited  in  Cantrell  v.  Seaverns,  64  111.  App.  276,  holding  that,  before  county 
court  has  jurisdiction  to  compel  assignee  to  settle  claims  of  creditors,  there  must 
have  been  made  a  valid  assignment;  Osborne  v.  Williams,  34  111.  App.  423, 
holding  recording  of  deed  of  assignment  in  county  recorder's  office  sufficient  to 
perfect  assignment  and  give  county  court  exclusive  jurisdiction. 
Voluntary  assignments. 

Cited  in  Walker  v.  Ross,  150  111.  57,  36  N.  E.  986,  Affirming  52  111.  App.  143,. 
holding  mortgage  executed  to  secure  certain  creditors,  containing  power  of  im- 
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mediate  sale,  an  assignment  for  benefit  of  all  debtor's  creditors;  Leeper  v.  Greens- 
felder,  48  111.  App.  548,  holding  instrument  in  form  of  power  of  attorney,  as- 
si°nment  for  benefit  of  creditors  generally  when  it  assigns  choses  in  action  to 
be  converted  into  money  to  pay  specified  debts ;  Price  v.  Laing,  152  111.  384, 
38  N.  E.  921,  holding  constructive  assignment  of  personal  property  for  benefit 
of  particular  creditors  not  sanctioned  by  statute  relative  to  voluntary  as- 
signments; Smith  v.  Goodman,  149  111.  80,  36  N.  E.  621,  holding  leasehold  in- 
terest of  insolvent  debtor  passes  by  assignment,  though  not  included  in  schedule 
of  property  attached  to  assignment;  Wright  v.  Hutchinson,  54  111.  App.  540, 
holding  partner  not  standing  in  attitude  of  a  creditor  not  entitled  to  have  as- 
signment made  by  his  copartner  for  benefit  of  his  individual  creditors  declared 
assignment  for  benefit  of  all  his  creditors. 

Distinguished  in  Chicago  Title  &  T.  Co.  v.  Smith,  158  111.  427,  41  N.  E. 
1076,  holding  preferential  voluntary  assignment  of  portion  of  corporation's  es- 
tate to  meet  particular  indebtedness  not  affected  by  statute  prohibiting  volun- 
tary assignments;  Moore  v.  Meyer,  47  Fed.  105,  holding  voluntary  transfer  of 
property  specifically  described  to  particular  creditors  not  converted  into  gen- 
eral assignment  by  force  of  statute  pertaining  to  assignments;  Morriss  v.  Black- 
man,  179  111.  106,  53  N.  E.  547,  holding  instrument  lacking  defeasance  clause  is 
mortgage,  and  not  assignment. 
Excessive  costs. 

Cited  in   Fox  v.   Oriel   Cabinet   Co.   70   111.   App.   325,   holding   it   proper   for 
trial  court  to  disallow  excessive  fees   for   services  rendered  in  procuring  disso- 
lution of  injunction. 
Preferential  assignments. 

Cited  in  Cutter  v.  Pollock,  4  N.  D.  213,  25  L.  R.  A.  381,  50  Am.  St.  Rep. 
644,  59  N.  W.  1062,  holding  that  giving  of  mortgages  to  particular  creditors  to 
secure  claims,  with  power  of  immediate  foreclosure,  not  illegal  preferential  as- 
signment; Einstein  v.  Lewis,  54  111.  App.  522,  holding  partial  assignment  for 
particular  creditors  attaches  only  to  property  mentioned;  Sweet  v.  Scherber, 
42  111.  App.  249,  holding  judgment  creditors  not  entitled  to  priority  in  distribu- 
tion of  assets  of  insolvent  estate  under  law  of  assignments  of  1877,  which  re- 
quires pro  rata  distribution  among  creditors;  Farwell  v.  Nilsson,  35  111.  App.  169, 
holding  assignment  act  of  1887  merely  prohibits  preferential  assignments;  Mar- 
shall v.  Livingston  Nat.  Bank,  11  Mont.  363,  28  Pac.  312,  holding  instrument 
purporting  to  be  chattel  mortgage,  but  in  fact  assignment,  void,  so  far  at  least  as 
it  affects  preference  given  to  employees  for  wages;  Wright  v.  Hutchinson,  156 
111.  583,  41  N.  E.  172,  holding  deed  of  trust  executed  for  benefit  of  certain 
creditors,  together  with  pledge  of  personal  property,  not  general  assignment  for 
benefit  of  all  debtor's  creditors ;  Juillard  v.  Walker,  54  111.  App.  520,  holding 
preference  to  creditors  made  by  insolvent  corporation  winding  up  through  a 
receiver  in  concert  with  creditors  not  void. 

Cited  in  footnote  to  Sandwich  Mfg.  Co.  v.  Max,  24  L.  R.  A.  524,  which  holds 
conveyance  in  absolute  payment  of  debt  not  unlawful  preference. 

Cited  in  notes    (37  L.R.A.  342,  343)    on  whether  preference  by  mortgage  or 
sale    is    assignment   for    creditors;     (34    Am.    St.    Rep.    856)    on   preferences    in 
assignments    for    creditors. 
Acknowledging  and   recording  assignment. 

Cited  in  Mann  v.  Reed,  49  111.  App.  411,  holding  failure  to  acknowledge  and 
record  assignment  otherwise  valid  will  not  render  it  inoperative;  Feltenstein  v. 
Stein,  157  111.  30,  45  N.  E.  502,  holding  failure  to  record  deed  of  assignment  will 
not  invalidate  trust,  where  assignee  has  taken  possession  of  property  assigned. 
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Jurisdiction  of  equity. 

Cited   in  People  v.   Bordeaux,   242  111.   334,   89   N.  E.   971,  holding  an   action 
for  an  accounting  was  maintainable  in  equity  against  a  supervisor  invested  with 
the   power   of   selling   certain   town   lands   and   holding   the   money   received   for 
certain   purposes   and   investing  the   same   for   the   benefit  of   the  town. 
Directory  statutes. 

Cited  in  People  ex  rel.  Quisenberry  v.  Ellis,  253  111.  377,  97  N.  E.  697,  to 
the  point  that  statute  which  gives  directions  as  to  orderly  conduct  of  busi- 
ness merely  are  directory  in  their  nature. 

18  L.  R.  A.  298,  DEELEY  v.  DWIGHT,   132  N.  Y.  59,  43  N.  Y.  S.  R.  409,  30 

N.  E.  258. 
Mortgage   or   lease   as   affecting:   after-acquired   property. 

Cited  in  People  ex  rel.  Mathews  v.  Woodruff,  75  App.  Div.  93,  77  N.  Y.  Supp. 
722,  holding  failure  to  demand  execution  of  mortgage  as  agreed  upon,  no  extin- 
guishment of  right  to  enforce  lien;  Stewart  v.  Fidelity  Loan  Asso.  19  Misc.  51, 
40  N.  Y.  Supp.  705,  holding  chattel  mortgage  of  property  not  in  esse,  and 
not  belonging  at  execution  of  mortgage  to  mortgagor,  ineffective  to  support  ac- 
tion at  law  thereon;  Stewart  v.  Fidelity  Loan  Asso.  19  Misc.  51,  40  N.  Y.  Supp. 
705,  holding  chattel  mortgage  on  stock  of  goods,  constantly  changing,  only  af- 
fects property  in  existence  at  time  mortgage  executed;  Graves  Elevator  Co.  v. 
Callanan,  11  App.  Div.  304,  42  N.  Y.  Supp.  930,  holding  mortgagee  of  vendee  un- 
der conditional  sale  of  elevator  in  process  of  erection  by  vendor  on  premises  of 
mortgagor  takes  property  mortgaged  subject  to  conditions  of  sale;  Anchor  Brew- 
ing Co.  v.  Burns,  32  App.  Div.  273,  52  N.  Y.  Supp.  1005,  holding  liquor-tax 
license  certificate  not  yet  in  existence  not  recoverable  by  action  of  replevin  on 
lien  created  by  chattel  mortgage;  Fleetham  v.  Reddick,  82  Hun,  391,  31  N.  Y. 
Supp.  342,  holding  grain  not  potentially  in  existence  not  subject  to  chattel  mort- 
gage; Perkins  v.  Batterson,  66  Hun,  586,  21  N.  Y.  Supp.  815,  holding  ap- 
pointment of  receiver  of  defunct  corporation  did  not  devest  mortgagees  of  right  to 
after-acquired  property  of  mortgagor  nor  proceeds  arising  from  sale  thereof; 
Re  Sentenne  &  G.  Co.  120  Fed.  438,  holding  provision  in  chattel  mortgage 
on  machinery  to  include  after-acquired  property  valid  as  between  parties; 
National  Bank  of  Deposit  v.  Rogers,  166  N.  Y.  390,  59  N.  E.  922,  holding  equity 
will  enforce  mortgage  lien  upon  after-acquired  property;  Wright  v.  Voorhees, 
131  Iowa,  411,  117  Am.  St.  Rep.  429,  108  N.  W.  758,  9  Ann.  Cas.  1149, 
holding  a  chattel  mortgage  providing  that  it  should  cover  future  acquisitions 
to  the  property  described  in  the  mortgage  did  not  cover  all  future  acquisi- 
tions of  property;  Zartman  v.  First  Nat.  Bank,  189  N.  Y.  273,  12  L.R.A. (N.S.) 
1086,  82  N.  E.  127,  holding  a  chattel  mortgage  by  a  manufacturing  corpora- 
tion which  includes  property  not  in  existence  at  the  date  of  the  mortgage  is 
not  good  as  against  a  trustee  in  bankruptcy  as  to  shifting  stock  and  material; 
Zartman  v.  First  Nat.  Bank,  109  App.  Div.  409,  96  N.  Y.  Supp.  633,  on  when 
the  lien  of  a  mortgage  does  not  attach  to  personalty  acquired  after  the 
execution  of  the  mortgage;  Fidelity  &  D.  Co.  v.  B.  F.  Sturtevant  Co.  86  Miss. 
521,  109  Am.  St.  Rep.  716,  38  So.  783;  Medina  Gas  &  E.  L.  Co.  v.  Buffalo 
Loan  T.  &  S.  D.  Co.  119  App.  Div.  249,  104  N.  Y.  Supp.  625, — on  right  of  a 
mortgagee  to  have  subject  to  the  lien  of  the  mortgage  after-acquired  property. 

Cited  in  footnotes  to  New  Lincoln  Hotel  Co.  v.  Shears,  43  L.  R.  A.  588,  which 
holds  ineffectual  as  against  mortgage,  provision  in  lease  for  lien  for  rent  on 
personal  property  subsequently  brought  on  premises;  Brown  v.  Neilson,  54  L. 
H.  A.  328,  which  holds  stipulation  for  lien  for  rent  on  all  property  then  or  there- 
After  on  leased  premises  does  not  create  lien  for  rent  in  arrears  on  crops  and  oth- 
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er  property  not  in  being  at  time  of  lease;  Horner-Gaylord  Co.  v.  ¥awcett,  57 
L.  R.  A.  869,  which  holds  deed  of  trust  to  secure  bona  fide  debt  on  stock  of  goods 
covering  after-acquired  property  not  fraudulent  per  se;  Townsend  Brick  &  Con- 
tracting Co.  v.  Allen,  52  L.  R.  A.  323,  which  holds  unmanufactured  clay  not  cov- 
ered by  mortgage  on  clay  and  brick  materials;  New  England  Nat.  Bank  v.  North- 
western Nat.  Bank,  60  L.  R.  A.  256,  which  holds  mortgage  of  chattels  to  be 
acquired  invalid  against  one  taking  possession  under  other  mortgage  executed, 
by  mortgagor  after  acquiring  them. 

Cited  in  notes   (23  L.R.A.  477)   on  sale  or  mortgage  of  future  crops;    (5  Eng.. 
Rul.  Cas.  138,  139)   on  effect  of  mortgage  of  after-acquired  property. 
Action   for  conversion. 

Cited  in  Hoff  v.  Coumeight,  14  Misc.  316,  35  N.  Y.  Supp.  1052,  holding  that 
complainant  must  show  legal  right  of  possession  to  deposit  in  bank  in  order  to 
maintain  action  for  its  conversion. 

Cited  in  footnote  to  Dean  v.  Cushman,  55  L.  R.  A.  959,  which  denies  liability 
for  conversion  without  demand,  of  purchaser  in  good  faith  of  mortgaged  chat- 
tels from  mortgagor  in  possession. 
Replevin. 

Approved  in  National  Bank  of  Deposit  v.  Rogers,  1  App.  Div.  627,  37  N.  Y~ 
Supp.  365,  holding  mere  equitable  right  of  possession  to  satisfy  lien  created  by 
chattel  mortgage  not  sufficient  to  support  action  of  replevin;  Haas  v.  Altieri,. 
2  Misc.  253,  21  N.  Y.  Supp.  950,  holding  drawer  of  check  may  maintain  replevin, 
against  one  wrongfully  retaining  it. 
Validity  of  oral  agreement. 

Approved  in  Mathews  v.  Hardt,  79  App.  Div.  576,  80  N.  Y.  Supp.  462,  Affirm- 
ing 37  Misc.  655,  76  N.  Y.  Supp.   134,  holding  oral  agreement  by  president  of 
corporation  with  one  loaning  money  to  enable  it  to  continue  business  valid  as  ' 
against  trustee  in  bankruptcy  of  corporation,  unless  made  within  four  montha 
before  petition  filed. 

18  L.  R.  A.  305,  TOD  v.  KENTUCKY  UNION  R.  CO.  3  C.  C.  A.  60,  6  U.  S.  App. 

186,  52   Fed.  241. 
"Who  are  laborers  or  employees. 

Cited  in  Clark  v.  Renninger,  89  Md.  71,  44  L.  R.  A.  415,  footnote  p.  413,  42: 
Atl.  928,  holding  person  cutting  timber,  part  of  whose  earnings  are  retained  till 
completion  of  work,  not  employee  within  laborers'  lien  law;  Gulf  &  B.  Valley  R. 
Co.  v.  Berry,  31  Tex.  Civ.  App.  410,  72  S.  W.  1049,  holding  civil  engineer  not  en- 
titled to  lien  as  laborer  for  wages  earned  in  construction  of  railroad;  Farmer  v_ 
St.  Croix  Power  Co.  117  Wis.  89,  98  Am.  St.  Rep.  914,  93  N.  W.  830,  holding  sec- 
ond subcontractor  not  employee  of  first  subcontractor  within  lien  law;  Indian- 
apolis Northern  Traction  Co.  v.  Brennan,  174  Ind.  19,  30  L.R.A. (N.S.)  97,  87 
N.  E.  215,  holding  that  statute  giving  lien  to  one  who  performs  work  and  labor 
for  railroad  does  not  apply  to  one  who  contracts  to  do  construction  work  by 
means  of  employees. 

Cited  in  notes  (19  L.R.A. (N.S.)  1039)  as  to  who  is  a  "farm"  or  "agricultural" 
laborer  within  statute  giving  lien;  (30  L.R.A.  (N.S.)  89)  as  to  whether  con- 
tractors or  subcontractors  are  within  protection  of  statutes  giving  liens  to 
"laborers,"  "mechanics,"  "workmen,"  etc.;  (58  Am.  St.  Rep.  308)  on  who  are 
laborers. 

Distinguished  in  Van  Frank  v.  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co.  93  Mo.  App.  423, 
67  S.  W.  688,  holding  civil  engineer  entitled  to  lien  for  services  for  surveying; 
and  staking  out  line  of  roadbed. 
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Preferential   lien   for   services. 

Cited  in  Lewis  v.  Fisher,  80  Md.  143,  26  L.  R.  A.  280,  footnote  p.  278,  45  Am. 
St.  Rep.  327,  30  Atl.  608,  holding  compensation  for  services  of  attorney  for  in- 
solvent corporation  not  entitled  to  statutory  preference. 

Cited  in  footnotes  to  Palmer  v.  Van  Santvoord,  38  L.  R.  A.  402,  which  holds 
•employee  at  monthly  salary  to  sell  and  set  up  machines  and  unpack  and  repack 
them  when  necessary  entitled  to  preference  as  employee;  Cawood  v.  Wolfley,  31  L. 
R.  A.  538,  which  holds  wages  due  clerk  before  and  during  employer's  last  ill- 
ness within  statute  classifying  claims  against  estate;  Falconio  v.  Larsen,  37  L. 
R.  A.  254,  which  holds  preference  of  claims  for  wages  assignable;  Latta  v.  Lons- 
dale,  52  L.  R.  A.  479,  which  denies  right  of  attorney  employed  by  railroad  com- 
pany on  yearly  salary,  to  preference  as  laborer. 

Cited  in  note    (2   L.R.A.  (N.S.)    1041,  on  priority  of  claims  against  property 
in  hands  of  receiver  over  recorded  liens. 
Statutory  requirement  that  wages  be  paid  in  lawful  money. 

Cited  in  note    (28  L.  R.  A.  276)    on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money. 
Wages  of  laborers. 

Annotation  cited  in  O'Neill  &  Co.  v.  Beasley,  17  Pa.  Dist.  R.  155,  holding  a 
salesman's  commissions  were  not  liable  to  attachment. 
Subjects    for   review. 

Cited  in  Guardian  Trust  Co.  v.  Kansas  City  S.  R.  Co.  76  C.  C.  A.  615,  146 
Fed.  342,  holding  that  questions  not  adjudicated  below  present  nothing  for 
review. 

18  L.  R.  A.  313,  STATE  ex  rel.  SUMMERFIELD  v.  CLARKE,  21  Nev.  333,  37 

Am.  St.  Rep.  517,  31  Pac.  545. 
Eligibility  of  Federal  officer  to  hold  state  office. 

Cited  in  State  ex  rel.  McMillan  v.  Sadler,  25  Nev.  173,  83  Am.  St.  Rep.  573, 
58  Pac.  284,  holding  under  Constitution  of  Nevada,  person  appointed  or  elected 
to  lucrative  office  under  United  States  government  precluded,  ipso  facto,  from  ac- 
cepting or  retaining  state  office. 
•Gubernatorial   power  of  appointment. 

Cited  in  footnote  to  Fox  v.  McDonald,  21   L.  R.  A.   529,  which  holds  power 
to  appoint  to  fill  vacancy  not  inherent  in  governor. 
Statutory  construction. 

Cited  in  State  ex  rel.  Thompson  v.  Washoe  County,  23  Nev.  258,  45  Pac.  529, 
(dissenting  opinion  by  Bonnifield,  J.),  who  holds  plain   and  unambiguous   lan- 
guage of  statute  must  control  in  its  construction. 
Notary  public  as  public  office. 

Cited  in  Opinion  of  Justices,  73  N.  H.  624,  5  L.R.A.(N.S.)  417,  62  Atl.  969, 
6  Ann.  Cas.  283,  holding  the  office  of  notary  public  being  a  public  office  a  woman 
was  disqualified  from  holding  such  office. 

18  L.  R.  A.  315,  BLAGEN  v.  THOMPSON,  23  Or.  239,  31  Pac.  647. 
Measure  .of  damages  for  breach  of  contract. 

Cited  in  Ironton  Land  Co.  v.  Butchart,  73  Minn.  49,  75  N.  W.  749,  holding 
measure  of  damages  upon  breach  of  land  contract  is  difference  in  value  of  land 
as  it  was,  and  as  it  would  have  been  upon  fulfilment  of  contract;  Fraser  v. 
Echo  Min.  &  Smelting  Co.  9  Tex.  Civ.  App.  213,  28  S.  W.  714,  holding  measure 
of  damages  upon  breach  of  contract  to  furnish  machinery,  proximate  and  nat- 
ural loss  flowing  from  breach;  McLane  v.  Maurer,  28  Tex.  Civ.  App.  77,  66  S.  W. 
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693,  holding  commissions  that  agents  would  have  earned  from  sale  of  land  but 
for  breach  of  contract  recoverable  as  damages;  Occidental  Consol.  Min.  Co.  v. 
Comstock  Tunnel  Co.  125  Fed.  246,  holding  general  damages  necessarily  re- 
sulting from  breach  of  contract,  recoverable;  Lanahan  v.  Heaver,  79  Md.  422,  29 
Atl.  1036,  holding,  in  action  for  breach  of  contract  to  build  houses,  anticipated 
profits  from  their  possible  sale  not  recoverable;  Martin  v.  Seaboard  Air  Line 
R.  Co.  70  S.  C.  13,  48  S.  E.  616,  holding  in  an  action  for  breach  of  a  contract  to 
build  a  spur  track  to  the  location  where  plaintiff  was  to  move  his  mill  in  reli- 
ance on  such  promise,  the  measure  of  damages  included  not  only  the  cost  of 
moving  and  removing  the  mill  but  also  the  rental  value  of  the  mill  for  the  time 
it  was  compelled  to  remain  idle  and  the  cost  of  transporting  the  product  of  the 
mill  to  the  railroad;  South  Memphis  Land  Co.  v.  McLean  Hardwood  Lumber  Co. 
102  C.  C.  A.  563,  179  Fed.  423,  holding  on  the  breach  of  contract  by  the  vendor 
of  a  site  for  the  location  of  a  mill  in  failing  to  furnish  certain  tracks  connect- 
ing the  site  with  a  line  of  railroad,  the  difference  between  the  plant  as  con- 
structed and  the  value  if  such  connecting  lines  had  been  built  might  be  taken 
as  the  measure  of  damages. 

Cited  in  notes  (53  L.R.A.  40,  42,  96)  on  loss  of  profits  as  element  of  damages 
for  breach  of  contract;  (6  Eng.  Rul.  Cas.  625)  on  damages  recoverable  for 
breach  of  contract. 

Distinguished  in  Coos  Bay  R.  Co.  v.  Nosier,  30  Or.  556,  48  Pac.  361,  holding 
speculative  profits  anticipated  from  completion  of  railroad,  being  too  remote,  are- 
not  recoverable  or  available  as  set-off  in  action  on  contract  of  subscription. 
Recovery  of  anticipated  profits  as  damages. 

Cited  in  Hoskins  v.  Scott,  52  Or.  277,  96  Pac.  1112,  holding  in  an  action  to- 
recover  for  the  defendant's  breach  of  a  contract  to  furnish  the  plaintiff  with 
an  engine  and  an  engineer  to  operate  plaintiff's  threshing  machine  during  the 
ensuing  season,  the  fact  that  he  could  handle  the  grain  of  that  vicinity  and. 
that  several  of  the  farmers  of  the  neighborhood  had  promised  that  they  would 
let  him  thresh  their  grain  was  not  sufficient  to  entitle  plaintiff  to  recover  as- 
special  damages  the  anticipated  profits. 
Construction  of  contracts  as  one. 

Cited  in  Longfellow  v.   Huffman,  57   Or.   342,   112   Pac.  8,  to  the   point  that 
when  two  written  contracts  are  made  concerning  same  subject-matter  whether 
made  simultaneously  or  on  different  days,  they  may,  under  some  circumstances 
be  regarded  as  one  contract. 
Opinion  evidence  as  to  valne  of  land. 

Cited  in  Elliott  v.  Wallawa  County,  57  Or.  244,  109  Pac.  130,  to  the  point 
that  in  actions  for  consequential  damage  to  land  witness,  otherwise  competent 
may  testify  directly  to  amount  of  damages. 

18  L.  R.  A.  323,  MILLER  v.  GEORGIA  R.  &  BKG.  CO.  88  Ga.  563,  30  Am.  St.  Rep, 

170,  15  S.  E.  316. 
Charge  for  storage. 

Cited  in  Dixon  v.  Central  R.  Co.  110  Ga.  184,  35  S.  E.  369,  holding  common  car- 
rier may  lawfully  charge  reasonable  sum  for  storing  property  of  shipper,  whether 
it  be  in  cars  or  warehouse;  Southern  R.  Co.  v.  Lockwood  Mfg.  Co.'  142  Ala. 
330,  68  L.R.A.  230,  110  Am.  St.  Rep.  32,  37  So.  667,  4  Ann.  Cas.  12,  on  it  being 
proper  for  a  railroad  company  to  charge  storage  for  the  use  of  its  cars  by  a 
consignee  after  a  reasonable  time  has  been  given  for  the  removal  of  the  goods; 
Seaboard  Air-Line  R.  Co.  v.  Shackelford,  5  Ga.  App.  396,  63  S.  E.  252,  on  the 
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liability  of  a  carrier  as  a  warehouseman  as  carrying  with  it  the  reciprocal  right 
of  being  paid  storage  charges. 
Demurrage  charge. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Adams,  90  Va.  395,  22  L.  R.  A.  534,  44  Am. 
St.  Rep.  916,  18  S.  E.  673,  and  Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co.  98 
Ky.  162,  36  L.  R.  A.  855,  56  Am.  St.  Rep.  326,  32  S.  W.  595,  holding  charge  of 
$1  per  day  car  service  not  an  unreasonable  charge  upon  shipper  for  delay  in  load- 
ing or  unloading  cars;  Swan  v.  Louisville  &  N.  R.  Co.  106  Tenn.  234,  61  S.  W. 
57,  holding  valid,  regulation  of  common  carrier  to  charge  reasonable  compensa- 
tion for  unreasonable  delay  of  consignee  in  unloading  cars;  Schumacher  v.  Chicago 
&  X.  W.  R.  Co.  207  111.  208,  69  N.  E.  825,  Affirming  108  111.  App.  523,  upholding 
right  of  railroad  to  demurrage  for  unreasonable  detention  of  cars ;  Darlington 
v.  Missouri  P.  R.  Co.  99  Mo.  App.  14,  72  S.  W.  122,  holding  that  right  to  demur- 
rage exists,  independent  of  contract;  Carrizzo  v.  New  York,  S.  &  W.  R.  Co.  66 
Misc.  250,  123  N.  Y.  Supp.  173,  holding  that  bill  of  lading  providing  that  carrier 
may  charge  for  detention  of  cars  after  they  have  been  held  48  hours  for  unload- 
ing, does  not  authorize  charge  where  they  have  been  placed  on  storage  track 
awaiting  switching  to  place  where  they  could  be  unloaded;  New  Orleans  &  N. 
E.  R.  Co.  v.  George,  82  Miss.  727,  35  So.  193,  holding  a  consignee  who  has  been 
notified  of  the  arrival  of  the  goods  and  fails  to  remove  them  within  the  time 
limited  for  such  removal,  will  be  liable  for  demurrage  charges;  Erie  R.  Co.  v. 
Waite,  62  Misc.  373,  114  N.  Y.  Supp.  1115,  holding  independent  of  statute  or 
contract,  a  carrier  may  charge  a  consignee  demurrage  for  the  detention  of  cars 
beyond  a  reasonable  time. 

Cited  in  notes   (22  L.R.A.  531)   on  right  of  railroad  company  to  make  charge 
for  detention  of  its  cars  by   consignees,   "demurrage;"    (44  Am.   St.  Rep.   922, 
923,  927)   on  same  point. 
—  Reasonableness. 

Cited  in  Michie  v.  New  York,  N.  H.  &  H.  R.  Co.  151  Fed.  695,  holding  a  de- 
murrage charge  of  a  dollar  a  day  per  car  for  the  time  the  unloading  thereof  is 
delayed  after  a  reasonable  time   has  been  given  for  such  unloading  is  not  un- 
reasonable. 
Notice  to  snipper  of  regulations. 

Cited  in  note   (5  Eng.  Rul.  Cas.  347)   on  notice  to  shipper  of  regulations  by 


18  L.  R.  A.  329,  Re  ALBRECHT,  136  N.  Y.  91,  32  Am.  St.  Rep.  700,  49  N.  Y. 

S.  R.  65,  32  N.  E.  632. 
Tenancy  by  entirety  and  cotenancy. 

Cited  in  Carey  v.  Griffin,  36  Misc.  470,  73  N.  Y.  Supp.  766,  holding  conveyance 
to  husband  and  wife  as  tenants  by  entirety  entitles  survivor  to  entire  estate;  Wil- 
cox  v.  Murtha,  41  App.  Div.  409,  58  N.  Y.  Supp.  783,  holding  wife's  executors  en- 
titled to  whole  of  estate  left  to  her  as  surviving  tenant  by  entirety  of  her  hus- 
band; Re  Meehan,  59  App.  Div.  158,  69  N.  Y.  Supp.  9,  holding  deposits  in  bank 
in  name  of  husband  and  wife  inure  absolutely  on  death  of  one  to  survivor;  Hiles 
v.  Fisher,  67  Hun,  236,  22  N.  Y.  Supp.  795  (concurring  opinion),  majority  holding 
deed  to  husband  and  wife  creates  estate  by  entirety,  entitling  survivor  to  make 
valid  mortgage  of  whole  estate;  Luttermoser  v.  Zeuner,  110  Mich.  188,  68  N.  W. 
117,  holding  wife's  interest  in  mortgage  held  in  joint  tenancy  with  husband  passes 
upon  her  death  to  her  executor;  Baumann  v.  Guion,  21  Misc.  123,  46  N.  Y.  Supp. 
715,  holding  husband  and  wife  owners  in  common  of  personal  estate;  Wetherow 
v.  Lord,  41  App.  Div.  417,  58  N.  Y.  Supp.  778,  holding  husband  unable  to  make 
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gift  of  bank  deposit  made  to  credit  of  himself  and  wife  jointly,  in  excess  of  one 
half  interest  therein;  Johnston  v.  Johnston,  173  Mo.  105,  61  L.  R.  A.  171,  96  Am. 
St.  Rep.  486,  73  S.  W.  202,  holding  that  estates  by  entirety  may  be  created  in  per- 
sonal property;  Re  Kaupper,  141  App.  Div.  57,  125  N.  Y.  Supp.  878,  to  the 
point  that  law  does  not  recognize  tenancy  by  entirety  in  personal  property;  Re 
Baum,  121  App.  Div.  497,  106  N.  Y.  Supp.  113,  to  the  point  that  tenancy  by 
entirety  of  husband  and  wife  in  land  ends  upon  sale  of  land,  and  mortgage 
taken  in  part  payment  is  not  held  by  entirety;  Ryan  v.  Ford,  151  Mo.  App. 
695,  132  S.  W.  610,  holding  that  husband  and  wife  are  prima  facie  equal 
owners  of  note  made  payable  to  them;  Evans  v.  Evans,  69  Misc.  88,  125  N.  Y. 
Supp.  960,  to  the  point  that  where  instrument  runs  to  three  parties  husband, 
wife  and  third  person  "as  tenants  in  common"  wife  would  not  be  limited  to 
tenancy  by  entirety  of  undivided  half  of  land  but  would  take  undivided  one 
third  of  whole  as  tenant  in  common;  State  Bank  v.  Johnson,  151  Mich.  544, 
115  N.  W.  464,  holding  the  fact  that  the  right  of  survivorship  does  not  apply 
in  the  case  of  joint  ownership  of  personalty  does  not  affect  the  right  of  the 
donor  of  a  certificate  of  deposit  to  make  a  gift  to  his  surviving  wife;  Aubry 
v.  Schneider,  69  N.  J.  Eq.  635,  60  Atl.  929,  holding  a  husband  and  wife  hold  a 
bond  and  mortgage  executed  to  them  jointly  during  coverture  as  tenants  in 
common  and  not  as  joint  tenants;  Semper  v.  Coates,  93  Minn.  78,  100  N.  W. 
662,  on  the  joint  ownership  of  realty  or  personalty  by  a  husband  and  wife  as 
not  giving  the  right  of  survivorship  on  the  death  of  either. 

Cited  in  footnote  to  Thornburg  v.  Wiggins,  22  L.  R.  A.  42,  which  holds  tenancy 
by  entirety  not  created  by  conveyance  to  husband  and  wife  "in  joint  tenancy." 

Cited  in  notes  (22  L.  R.  A.  595)  on  tenancy  by  entireties  in  personal  property; 
(30  L.R.A.  318)  on  tenancy  by  entireties;  (38  Am.  St.  Rep.  435)  on  same  point. 

Distinguished  in  Re  Rapelje,  66  Misc.  415,  123  N.  Y.  Supp.  287,  holding  a 
wife  on  the  death  of  her  husband  takes  absolutely  a  purchase-money  mortgage 
given  to  the  husband  and  the  wife,  she  having  joined  in  the  deed  of  the  property 
mortgaged  to  convey  her  dower;  West  v.  McCullough,  123  App.  Div.  849,  108 
N.  Y.  Supp.  493,  holding  a  wife  acquires  a  right  of  survivorship  in  a  fund 
derived  from  a  savings  bank  account  opened  by  the  husband  in  the  name  of 
himself  and  wife. 

18  L.  R.  A.  331,  KENT  v.  CHURCH  OF  ST.  MICHAEL,  136  N.  Y.  10,  49  N.  Y. 

S.  R.  19,  32  Am.  St.  Rep.  693,  32  N.  E.  704. 
Jurisdiction   of   equity   to   compel   execution   of   instruments. 

Cited  in  Engelbach  v.  Simpson,  12  Tex.  Civ.  App.  194,  33  S.  W.  596,  holding 
that  equity  will  compel  holder  of  record  title  to  realty  to  execute  new  deed  upon 
loss  or  destruction  of  old;  Miles  v.  Graham,  181  Mass.  48,  62  N.  E.  986,  holding 
re-execution  of  instrument  wrongfully  mutilated  may  be  decreed;  Hadley  v. 
Travelers'  Ins.  Co.  68  Misc.  361,  125  X.  Y.  Supp.  88,  holding  that  life  insur- 
ance policy  erroneously  written  to  plaintiff's  wife,  and  on  event  of  her  prior 
death  to  his  heirs,  instead  of  to  his  children  as  directed,  will  be  reformed  where 
all  persons  presently  answering  description  of  plaintiff's  heirs,  are  joined  as  de- 
fendants; White  v.  Smith,  72  N.  J.  Eq.  701,  65  Atl.  1017,  holding  that  equity 
has  jurisdiction  to  establish  a  lost  deed. 

Distinguished  in  Dull  v.  Rohr,  13  Misc.  531,  35  N.  Y.  Supp.  523,  holding  that 
infant  heirs  will  not  be  compelled  in  equity  to  execute  conveyance  of  land,  title 
to  which  they  do  not  adversely  claim. 
Contingent  estates. 

Cited  in  Perkins  v.  Burlington  Land  &  Improv.  Co.  112  Wis.  522,  88  N.  W.  648, 
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holding  unborn  children  of  cestui  que  trust  bound  by  judgment  in  suit  against 
trustee;  Ruggles  v.  Tyson,  104  Wis.  507,  48  L.  R.  A.  812,  79  N.  W.  766,  holding 
that  for  all  purposes  of  rendering  effective  judgment,  court  has  jurisdiction  if  con- 
tingent interests  in  estate  are  represented  by  those  in  being  having  vested  interest 
therein;  Adami  v.  Backer,  29  Misc.  95,  60  X.  Y.  Supp.  683,  holding  afterborn 
grandchildren  bound  by  judgment  of  sale  directed  as  against  their  contingent  inter- 
ests, which  were  properly  represented  in  litigation  by  persons  in  being;  Ridley  v. 
Halliday,  106  Tenn.  616,  53  L.  R.  A.  481,  footnote  p.  477,  82  Am.  St.  Rep.  902,  61 
S.  W.  1025,  and  Springs  v.  Scott,  132  N.  C.  556,  44  S.  E.  116,  holding  judgment  of 
sale  of  estate  effective  as  against  unborn  children  whose  contingent  interests  were 
represented  by  living  owners  of  inheritance;  Boskowitz  v.  Held,  15  App.  Div.  312, 
44  N.  Y.  Supp.  136,  holding  that  living  persons,  trustees  of  express  trust,  or 
parent,  cannot,  either  by  collusion  or  neglect,  so  deal  with  property  in  trust  as  to 
cut  off  contingent  interests  of  unborn  children  for  whom  trust  was  in  fact  created ; 
Gray  v.  Smith,  76  Fed.  532,  holding  contingent  interests  of  afterborn  children  ef- 
fectually cut  off  by  judgment  against  those  living,  in  whom  is  vested  present  es- 
tate of  inheritance;  Kirk  v.  Kirk,  137  N.  Y.  516,  33  N.  E.  552,  holding  contingent 
interests  of  unborn  children  concluded  by  judgment  of  partition  and  sale  of  estate 
in  which  those  living  represented  full  vested  interest,  and  were  made  parties  to 
action;  Myers  v.  McCullagh,  6.3  App.  Div.  327,  71  N.  Y.  Supp.  520,  holding  in- 
terests of  afterborn  children  sufficiently  cared  for  under  judgment  of  partition  and 
sale,  if  proceeds  are  properly  secured  in  behalf  of  such  contingent  interests; 
Barnes  v.  Luther,  77  Hun,  236,  28  X.  Y.  Supp.  400,  holding  that  judgment 
of  partition  and  sale  may  effectually  cut  off  contingent  interests  of  per- 
sons not  in  being,  provided  those  interests  are  provided  for  and  protected  in 
some  equitable  manner;  Smith  v.  Secor,  157  X.  Y.  405,  52  X.  E.  179,  holding  judg- 
ment of  partition  ineffectual  to  cut  off  contingent  interests  of  afterborn  children; 
Pox  v.  Fee,  24  App.  Div.  323,  49  X.  Y.  Supp.  292,  holding  judgment  of  partition 
and  sale  not  defective  because  of  failure  to  provide  for  unborn  children  who  in  fact 
could  have  no  interest  in  estate  partitioned  and  sold;  Rhodes  v.  Caswell,  41  App. 
Div.  232,  58  X.  Y.  Supp.  470,  holding  contingent  remainder  interests  of  unborn 
children  concluded  by  judgment  against  living  representatives;  Re  Asch,  75  App. 
Div.  495,  78  X.  Y.  Supp.  561,  holding  judgment  of  sale  affecting  contingent  in- 
terest of  unborn  children  valid,  rights  of  such  being  fully  represented  by  their 
parents;  Janpole  v.  Lasky,  94  App.  Div.  356,  88  X.  Y.  Supp.  50,  holding  partition 
sale  decree  involving  trust  estate,  substituting  trust  fund  for  land,  conclusive 
upon  all  interests. 

Cited  in  footnotes  to  Harrison  v.  Turnbull,  41  L.  R.  A.  703,  which  holds  unborn 
heirs  bound  by  decree  in  action  to  establish  claims  against  estate  to  which  living 
herrs  of  same  class  are  parties;  Gavin  v.  Curtin,  40  L.  R.  A.  776,  which  holds 
afterborn  children  bound  by  decree  directing  sale  of  land  to  preserve  remainder- 
man's interest ;  Hale  v.  Hale,  20  L.  R.  A.  247,  which  authorizes  court  to  order 
conversion  into  personalty  of  land  in  which  persons  not  in  being  may  have  in- 
terest; Loring  v.  Hildreth,  40  L.  R.  A.  12",  which  holds  representation  of  unborn 
children  by  guardian  ad  lit  em  sufficient  in  suit  to  remove  cloud. 

Cited  in  note  (73  Am.  St.  Rep.  420)   on  gifts  to  a  class  such  as  "children"  and 
who  are  entitled  to  take. 
Necessary  parties. 

Cited  in  footnote  to  Brown  v.  Brown,  33  L.  R.  A.  816,  which  denies  right  to 
cancel  deed  on  ground  of  nondelivery  without  making  party,  persons  in  esse  hav- 
ing remainder  interest. 

L.R.A.  Au.  Vol.  III.— 25. 
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Contracts   affecting   interests    of   afterborn   child. 

Cited  in  note  (8  L.R.A.  (X.S.)  52,  59,  63,  68)  on  devestiture  of  estates  of 
persons  not  in  being. 

Distinguished  in  McGillis  v.  McGillis,  154  X.  Y.  548,  49  X.  E.  145,  Modifying 
11  App.  Div.  369,  42  X.  Y.  Supp.  921,  holding  afterborn  child  not  bound  by  con- 
tract made  by  legatee  having  no  vested  interest  in  estate. 
Judgments   affecting   afterborn   children. 

Cited  in  Phinizy  v.  Wallace,  136  Ga.  530,  71  S.  E.  896,  on  question  as  to  when 
unborn  persons  may  be  bound  by  decree  for  sale  of  property;  Los  Angeles 
County  v.  Winans,  13  Cal.  App.  245,  109  Pac.  640,  to  the  point  that  where 
estate  is  vested  in  persons  living,  subject  only  to  contingency  that  person  may 
be  born  who  will  have  interest  therein,  living  owners,  represent  whole  estate 
and  stand  for  unborn  persons  in  any  litigation  affecting  it;  Campbell  v.  Hughes, 
G9  Misc.  435,  126  X.  Y.  Supp.  147,  holding  that  judgment  adjuding  invalidity 
of  will  creating  trust  of  personalty,  and  directing  distribution  rendered  under 
Code  Civ.  Pro.  §  2653a,  is  binding  on  unborn  persons  who  might  take  under 
will;  Tonnele  v.  Wetmore,  195  X'.  Y.  446,  88  X.  E.  1068,  reversing  124  App.  Div. 
685,  109  X.  Y.  Supp.  349,  holding  where  parties  owning  property  under  a  will 
subject  to  contingency  of  birth  of  other  children  that  a  construction  of  will  ob- 
tained by  them  is  binding  on  unborn  children  in  a  like  position;  Doscher  v. 
Wychoff,  63  Misc.  428,  113  X".  Y.  Supp.  655,  on  effect  of  a  judgment  on  unborn 
children. 

Cited  in  notes  (97  Am.  St.  Rep.  765,  766)  on  judgments  against  persons  not 
in  being;  (101  Am.  St.  Rep.  868)  on  effect  of  compulsory  partition  on  persons 
not  in  esse. 

Distinguished  in  Downey  v.  Seib,  185  X.  Y.  432,  8  L.R.A. (X.S.)    55,  113  Am. 
St.  Rep.  926,  78  X.  E.  66,  holding  a  judgment  reforming  a  deed  so  as  to  con- 
vey an  absolute  title  instead  of  a  life  estate  with  a  remainder  over  to  unborn 
children  of  plaintiff  and  her  brother  not  to  bar  title  of  unborn  children. 
Vesting  of  contingent  estate. 

Cited  in  Re  Brown,  154  X'.  Y.  328,  48  X.  E.  537,  holding  that  estates  in  re- 
mainder, to  be  held  in  trust  until  termination  of  life  estates,  will  become  vested 
in  issue  of  children  of  testator,  in  being  at  time  of  his  death,  subject  to  life  estate* 
created  by  will. 

Cited  in  note   (10  Eng.  Rul.  Cas.  820)   as  to  when  remainder  is  vested. 
Power   of   legislature   over   contingent    interests    in    property. 

Cited  in  Ebling  v.  Dreyer,  149  X.  Y.  467,  44  X.  E.  155,  Reversing  79  Hun,  324, 
29  X.  Y.  Supp.  459,  holding  it  competent  for  state  legislature  to  authorize  sale 
of  contingent  interests  of  persons  not  in  esse. 

Cited  in  note   (19  L.  R.  A.  248)    on  legislative  power  to  defeat  contingent  in- 
terests in  property. 
Right  of  possessor  of  land  nnder  verbal  agreement. 

Cited  in  Brown  v.  Crabb,  156  X.  Y.  450,  51  X.  E.  306,  holding  one  in  possession 
of  real  property  under  verbal  agreement  to  purchase  entitled  to  maintain  action  to 
determine  title  to  property. 

18  L.  R.  A.  335,  MAHOXEY  v.  DETROIT  STREET  R.  CO.  93  Mich.  612,  32 

Am.  St.  Rep.  528,  53  X.  W.  793. 
Right  to  ride  on  cars. 

Cited  in  Van  Dusan  v.  Grand  Trunk  R.  Co.  97  Mich.  442,  37  Am.  St.  Rep.  354, 
56  X.  W.  848,  holding  passenger  upon  boarding  train  without  evidence  of  right  to 
ride  may  be  ejected  on  refusal  to  pay  fare;  Evansville  &  T.  H.  R.  Co.  v.  Gates,  14 
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Ind.  App.  173,  41  N.  E.  712,  holding  face  of  passenger's  ticket  conclusive  evidence 
of  his  right  to  ride;  Light  v.  Detroit  &  M.  R.  Co.  165  Mich.  436,  34  L.R.A. (N.S.) 
285,  130  X.  W.  1124,  holding  that  passenger  whose  ticket  was  taken  up  by  con- 
ductor has  right  to  ride,  and  is  not  bound  to  borrow  money  to  avoid  ejection 
for  failure  to  pay  second  time;  People  v.  Detroit  United  R.  Co.  154  Mich.  519, 
118  1ST.  VV.  9,  holding  conductor  on  a  second  car  under  no  obligation  to  accept 
statement  of  passenger  that  his  fare  on  car  was  paid  on  another  car;  Brown 
v.  Rapid  R.  Co.  134  Mich.  593,  96  X.  W.  925;  Brown  v.  Rapid  R.  Co.  130  Mich, 
487,  90  N.  W.  290, — holding  where  a  conductor  by  mistake  destroyed  return 
ticket  that  extra  fare  could  be  recovered  but  no  damage  for  ejection  because 
thereof;  Virginia  &  S.  W.  R.  Co.  v.  Hill,  105  Va.  739,  6  L.R.A. (N.S.)  903,  54 
S.  E.  872,  sustaining  right  of  conductor  to  eject  passenger  refusing  to  pay 
fare  though  a  mistake  has  been  made  in  giving  passenger  wrong  ticket;  Hornes- 
by  v.  Georgia  R.  &  Electric  Co.  320  Ga.  914,  48  S.  E.  339,  1  Ann.  Cas.  391, 
sustaining  right  to  a  street  car  company  to  make  a  time  limit  on  transfers. 

Cited  in  footnotes  to  Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R.  A.  451,  which 
denies  authority  to  eject  passenger  who,  after  paying  fare  inside  station,  enters 
car  which  has  stopped  just  outside  station;  O'Rouke  v.  Citizens'  Street  R.  Co. 
46  L.  R.  A.  614,  which  holds  void,  conditions  on  transfer  check  requiring  passen- 
gers to  ascertain  correctness  of  date,  time,  and  direction;  Curtis  v.  Louisville  City 
R.  Co.  21  L.  R.  A.  649,  which  denies  right  to  eject  for  nonpayment  of  fare,  pas- 
senger receiving  45  cents  as  change  for  50-cent  piece. 

Cited  in  notes  (43  L.R.A.  711)  on  passenger's  duty  to  pay  fare  wrongfully 
demanded,  in  order  to  avoid  expulsion  and  lessen  damages;  (19  L.R.A.  (N.S.) 
705)  on  rights  of  passenger  boarding  car  or  train  destined  for  point  short  of 
his  destination;  (23  L.R.A.  (N.S.)  571)  on  right  of  passenger  on  street  car  which 
turns  back  before  reaching  destination;  (1  Brit.  Rul.  Cas.  443)  on  duty  to  run 
street  car  to  end  of  route  indicated. 

Distinguished  in  Vining  v.  Detroit,  Y.  &  A.  A.  R.  Co.  122  Mich.  250,  80  N.  W. 
1080,  holding  carrier  liable  to  passenger  for  his  wrongful  eviction  from  car  be- 
fore reaching  point  to  which  his  ticket  entitled  him  to  be  carried. 

Disapproved  in  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  368,  123  Am. 
St.  Rep.  341,  115  N.  W.  395,  holding  that  a  passenger  is  under  no  duty  to  ex- 
amine the  transfer  slip  given  him  by  conductor. 
I>»ntnju'<-s   for  ejection. 

Cited  in  Brown  v.  Rapid  R.  Co.  130  Mich.  487,  90  N.  W.  290,  holding  only  extra 
fare  paid  by  reason  of  ejection  recoverable,  where  by  reason  of  error  of  conductor 
on  outward  trip,  wrong  coupons  were  presented  on  return. 
Passenger  grivin&  away   transfer. 

Cited  in  footnote  to  Ex  parte  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer. 

18  L.  R.  A.  337,  PEOPLE  ex  rel.  CHADDOCK  v.  BARRY,  93  Mich.  542,  53  N. 

W.  785. 
Computation    of   time. 

Cited  in  Aultman  &  T.  Co.  v.  Syme,  163  N.  Y.  63,  79  Am.  St.  Rep.  565,  57  N, 
E.  168,  and  Crozier  v.  Allen,  117  Mich.  172,  75  N.  W.  300  holding  that  on  computa- 
tion of  time  of  service  of  process,  day  of  service  and  Sundays  excluded,  and  day  of 
appearance  included;  Lemon  v.  Hampton,  128  Mich.  183,  87  N.  W.  53,  holding 
service  on  7th,  returnable  on  10th  of  month,  Sunday  intervening,  valid  under  stat- 
ute requiring  service  at  least  two  days  before  appearance;  Port  Huron  v.  Wright, 
150  Mich.  286,  114  N.  W.  76,  holding  a  notice  of  hearing  given  by  a  tax  com- 
mission on  May  13th  of  a  hearing  on  May  18th  sufficient  five  days  notice. 


18  L.R.A.  337]  L.  E.  A.  CASES  AS  AUTHORITIES.  388 

Cited  in  notes  (49  L.R.A.  201,  219)  on  rule  as  to  first  and  last  days  in  compu- 
tation of  time;  (78  Am.  St.  Rep.  373,  374)  on  computation  of  time. 

18  L.  R.  A.  339,  HENRY  GAUS  &  SONS  MFG.  CO.  v.  ST.  LOUIS,  K.  &  N.  W. 

R.  CO.  113  Mo.  308,  20  S.  W.  658. 
Construction  of  railroad  on  public  street. 

Cited  in  D.  M.  Osborne  &  Co.  v.  Missouri  P.  R.  Co.  147  U.  S.  255,  37  L.  ed.  159, 
13  Sup.  Ct.  Rep.  299,  holding  construction  and  operation  of  steam  railroad  on  pub- 
lic street  not  additional  servitude  entitling  abutting  property  owners  to  compen- 
sation; Stephenson  v.  Missouri  P.  R.  Co.  68  Mo.  App.  648,  holding  abutting  lot 
owner's  right  to  use  of  street  a  property  right,  subservient,  however,  to  public  use, 
even  to  maintenance  of  steam  railroad;  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.  104  Cal.  193,  25  L.  R.  A.  657,  43  Am.  St.  Rep.  89,  37  Pac.  786;  Lockwood  v. 
Wabash  R.  Co.  122  Mo.  97,  24  L.  R.  A.  519,  43  Am.  St.  Rep.  547,  26  S.  W.  698; 
Ruckert  v.  Grand  Ave.  R.  Co.  163  Mo.  278,  63  S.  W.  814,  —  holding  laying  of  rail- 
road on  public  street  not  additional  servitude  entitling  adjoining  lot  owner  to 
damages  therefor;  De  Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179  Mo.  705, 
64  L.  R.  A.  963,  101  Am.  St.  Rep.  524,  79  S.  W.  386,  holding  abutting  owner  en- 
titled to  damages  for  construction  and  operation  of  elevated  railroad  in  street; 
Hulett  v.  Missouri,  K.  &  T.  R.  Co.  80  Mo.  App.  90,  holding  railroad  liable  to  abut- 
ting owner  for  damges  resulting  from  cutting  in  street  to  reach  grade  established 
by  city;  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont.  524,  36  L.R.A. (X.S.)  G72, 
110  Pac.  237,  21  Ann.  Cas.  1372,  holding  that  narrow  gauge  railroad  operated 
within  city  by  power  other  than  steam,  to  carry  ore  from  mine  and  supplies  to 
it,  which  conforms  to  grade  of  street  is  not  additional  burden  for  which  abutters 
are  entitled  to  damages;  Jackson  v.  Wabash  R.  Co.  154  Mo.  App.  478,  135  S.  W. 
977,  to  the  point  that  laying  of  railroad  track  in  street  at  grade,  under  munici- 
pal authority,  is  not  new  public  use;  Seibel-Suessdorf  Copper  &  I.  Mfg.  Co.  v. 
Manufacturers'  R.  Co.  230  Mo.  83,  130  S.  W.  288,  holding  that  construction  and 
operation  of  surface  railroad  in  street  is  not  new  servitude;  Morie  v.  St.  Louis 
Transit  Co.  116  Mo.  App.  23,  91  S.  W.  962,  sustaining  authority  of  city  to  au- 
thorize the  laying  and  maintenance  of  a  street  railway  in  a  street;  Wagner  v. 
Bristol  Belt  Line  R.  Co.  108  Va.  601,  25  L.R.A. (X.S.)  1282,  62  S.  E.  391,  hold- 
ing a  street  railway  no  additional  servitude;  Rourke  v.  Holmes  Street  R.  Co. 
221  Mo.  60,  133  Am.  St.  Rep.  468,  119  S.  W.  1094,  holding  an  elevated  railway 
an  additional  servitude  where  access  to  property  was  obstructed. 

Cited  in  notes  (15.  L.R.A. (N.S.)  57)  on  cutting  off  access  to  highway  as  a 
taking;  (36  L.R.A. (N.S.)  707)  on  abutter's  right  to  compensation  for  rail- 
roads in  streets;  (106  Am.  St.  Rep.  235,  238)  on  what  are  additional  servi- 
tudes in  highways. 

Distinguished  in  Knapp,  S.  &  Co.  v.  St.  Louis  Transfer  R.  Co.  126  Mo.  38,  28 
S.  W.  627,  holding  that  injunction  will  issue  to  compel  removal  of  railway  con- 
structed on  sidewalk  space  of  public  street;  Corby  v.  Chicago,  R.  I.  &  P.  R.  Co. 
150  Mo.  464,  52  S.  W.  282,  holding  void  ordinance  granting  right  to  construct 
and  operate  steam  railway  on  public  street,  thereby  monopolizing  its  use. 

Qualified  in  Sherlock  v.  Kansas  City  Belt  R.  Co.  142  Mo.  182,  64  Am.  St.  Rep. 
551,  43  S.  W.  629,  holding  laying  of  steam  railway  at  established  grade  of  street 
not  additional  servitude  different  from  contemplated  use  in  original  dedication. 
Public  works  in   street. 

Cited  in  Johnson  v.  St.  Louis.  96  C.  C.  A.  617,  172  Fed.  37,  18  Ann.  Cas. 
949,  holding  damage  to  a  brick  building  by  laying  sewer  in  alley  adjoining  to 
be  damnum  absque  injuria. 
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Damages  for,  or   injunction   ag-ainst,  unlawful   use  of  street. 

Cited  in  Stefl'en  v.  Fox,  56  Mo.  App.  21  (dissenting  opinion),  as  to  right  of 
abutting  property  owner  to  damages  due  to  unlawful  construction  of  sidewalk  in 
front  of  his  premises;  Thomas  v.  Hunt,  134  Mo.  398,  32  L.  R.  A.  859,  35  S.  W.  581, 
holding  that  abutting  lot  owner  upon  highway  has  peculiar  incorporeal  interest 
in  highway  in  nature  of  easement,  for  violation  of  which  appropriate  action  will 
lie;  Foundry  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  130  Mo.  App.  113,  109  S.  W.  80,  on 
right  of  owner,  to  free  access  to  his  property  from  street. 

Cited  in  note   (116  Am.  St.  Rep.  585)   on  maintainability  of  ejectment  for  in- 
trusion on  street  by  railroad. 
Elevated  railroad  as   railway. 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246r 
which  holds  elevated  railroad  a  "railway." 
Grant    of    street    for   private    purposes. 

Cited  in  note   (125  Am.  St.  Rep.  345)   on  grant  by  city  of  right  to  use  streets, 
and  sidewalks  for  private  purpose. 
Easement  of  abutter  on  street. 

Cited  in  note   (122  Am.  St.  Rep.  220)   on  abutter's  easement  of  light  and  air. 

18  L.  R.  A.  343,  McDONOUGH  v.  MARTIN,  88  Ga.  675,  16  S.  E.  59. 
Construction  of  deed  or  grant. 

Cited  in  White  v.  Stewart  &  Co.  131  Ga.  464,  62  S.  E.  590,  15  Ann.  Cas.  1198r 
holding  where  deed  purports  to  convey  interest  of  grantor  only  that  covenants, 
are  limited  to  interest  of  grantor;  McLendon  Bros.  v.  Finch,  2  Ga.  App.  424,  58 
S.  E.  690,  holding  no  warranty  of  title  in  sale  of  standing  timber  where  instru- 
ment contains  no  covenant;  Muscogee  Mfg.  Co.  v.  Eagle  &  Phenix  Mills,  126  Ga. 
217,  7  L.R.A.  (N.S.)  1144,  54  S.  E.  1028,  holding  grants  by  implication  not 
favored. 

18  L.  R.  A.  347,  ERICKSON  v.  BROOKINGS  COUNTY,  3  S.  D.  434,  53  N.  W.  857. 

18  L.  R.  A.  350,  BLANK  v.  NOHL,  112  Mo.  159,  20  S.  W.  477. 
Contracts   as   to   separation   or   divorce. 

Cited  in  Gentry  v.  Gentry,  67  Mo.  App.  553,  holding  agreement  between  man  and 
wife  to  secure  legal  separation  void  as  against  public  policy;  Rosenfeld  v.  Rosen- 
feld,  67  Mo.  App.  30,  holding  repudiation  of  collusive  agreement  anterior  to  date 
of  trial  not  bar  to  rendition  of  valid  decree  of  divorce;  Palmer  v.  Palmer,  2G 
Utah,  48,  61  L.  R.  A.  647,  footnote' p.  641,  99  Am.  St.  Rep.  820,  72  Pac.  3,  holding 
void,  contract  between  husband  and  wife  to  secure  divorce;  Brown  v.  Brown,  64 
Neb.  788,  90  N.  W.  860,  holding  deed  from  husband  and  wife,  providing  for  termi- 
nation of  cohabitation  at  option  of  wife  upon  payment  of  annuity,  void;  Tram- 
mell  v.  Vaughan,  158  Mo.  222,  51  L.  R.  A.  856,  81  Am.  St.  Rep.  302,  59  S.  W.  79, 
holding  that  state  has  direct  interest  in  all  contracts  of  marriage,  consummation 
or  dissolution  of  which  must  be  according  to  law;  Montgomery  v.  Montgomery, 
142  Mo.  App.  487,  127  S.  W.  118,  on  invalidity  of  contracts  looking  toward 
dissolution  of  marriage;  Grover  v.  Zook,  44  Wash.  500,  7  L.R.A. (N.S.)  59], 
87  Pac.  638,  12  Ann.  Cas.  192,  holding  the  state  a  party  having  a  direct  in- 
terest in  marriages. 

Cited  in  footnotes  to  Baum  v.  Baum,  53  L.  R.  A.  650,  which  holds  void,  separa- 
tion agreement  on  consideration  that  husband  support  wife  and  children,  and  as- 
sign policies  on  his  life;  Henderson  v.  Henderson,  48  L.  R.  A.  766,  which  holds 
unmodifiable  without  wife's  consent,  decree  in  conformity  with  separation  agree- 
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ment  for  payment  of  stipulated  monthly  sum  for  wife's  maintenance;  Foote  v. 
Xickerson,  54  L.  R.  A.  554,  which  denies  power  to  make  valid  contract  of  separa- 
tion; Bailey  v.  Dillon,  66  L.R.A.  427,  which  sustains  right  of  husband  and 
wife  in  contemplation  of  separation  to  enter  into  fair  and  reasonable  agree- 
ment through  intervention  of  trustee  as  to  wife's  support  which  during  con- 
tinuance of  separation  husband  may  have  specifically  enforced. 

Cited  in  note  (35  L.R.A.  (X.S.)  1169)  on  validity  of  agreement  made  as  sub- 
stitute for  award  of  alimony. 

18  L.  R.  A.  353,  MILWAUKEE  S.  S.  CO.  v.  MILWAUKEE,  83  Wis.  590,  53  X.  W. 

839. 
Situs  of  corporate  property  for  purpose  of  taxation. 

Cited  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis.  565,  63  N. 
W.  746,  holding  proper  place  to  tax  property  of  quasi-public  corporation  is  district 
in  which  its  "principal  office  and  place  of  business"  is  situated. 

Cited   in   note    (69   L.R.A.   435,   437,   438)    on   situs,   for   taxing   purposes,   of 
tangible  personalty  of  domestic  corporations. 
Principal   place   of    business. 

Cited  in  Georgia  F.  Ins.  Co.  v.  Cedartown,  134  Ga.  89,  67  S.  E.  410,  holding 
that  taxation  cannot  be  evaded  by  misstatement  in  articles  or  otherwise  of 
location  of  principal  place  of  business  of  a  corporation;  Woodsum  S.  B.  Co.  v. 
Sunapee,  74  X.  H.  498,  69  Atl.  577,  holding  that  a  corporation  cannot  conclude 
other  parties  by  location  of  a  fictitious  place  of  business. 

Cited  in  note  (62  Am.  St.  Rep.  452)  on  domicil  as  situs  of  personal  property 
for  purposes  of  taxation. 

18  L.  R.  A.  356,  GIFFORD  v.  WIGGINS,  50  Minn.  401,  52  N.  W.  904. 
False  arrest  and  imprisonment. 

Cited  in  Hofschulte  v.  Doe,  78  Fed.  441,  holding  ministerial  officer  not  person- 
ally liable  for  arrest  of  individual  on  warrant  regular  on  its  face;  Strozzi  v. 
Wines,  24  Nev.  398,  57  Pac.  832,  holding  person  causing  arrest  of  mortgagee  in 
possession  liable  for  false  imprisonment;  Tillman  v.  Beard,  121  Mich.  480,  46 
L.  R.  A.  217,  80  N.  W.  248,  and  Whaley  v.  Lawton,  62  S.  C.  101,  56  L.  R.  A.  651, 
40  S.  E.  128,  holding  one  not  liable  for  false  imprisonment  who  in  good  faith 
states  facts  charging  violation  of  ordinance  afterwards  declared  void;  Niven  v. 
Boland,  177  Mass.  14,  52  L.  R.  A.  788,  58  X.  E.  282,  holding  physician  not  liable 
for  signing  certificate  causing  person's  commitment  to  hospital  for  insane  without 
cause;  Smith  v.  Clark,  37  Utah,  123,  26  L.R.A. (X.S.)  956,  106  Pac.  653,  Ann. 
Cas.  1912  B,  1366,  holding  that  one  merely  verifying  complaint  on  which  arrest 
is  made  cannot  be  required  to  justify  arrest  in  action  for  false  imprison- 
ment; Jastram  v.  McAuslan,  31  R.  I.  286,  76  Atl.  648;  Mclntosh  v.  Eullard,  95 
Ark.  230,  129  S.  W.  85, — holding  that  person  giving  information  in  good  faith 
to  officer  relative  to  matter  over  which  he  has  jurisdiction,  is  not  liable  for  false 
imprisonment  for  acts  done  under  warrant;  Feld  v.  Loftis,  240  111.  107,  88  N.  E. 
:281,  holding  that  one  who  in  good  faith  files  affidavit  before  justice  of  peace 
ior  writ  of  replevin  is  not  liable  for  false  imprisonment  under  body  execution 
issued  in  replevin  suit;  Rush  v.  Buckley,  100  Me.  326,  70  L.R.A.  465,  61  Atl. 
774,  4  Ann.  Cas.  318,  holding  where  person  does  no  more  than  to  prefer  a  com- 
plaint to  a  magistrate,  in  matter  over  which  latter  has  general  jurisdiction,  he 
is  not  liable  in  trespass  for  false  imprisonment  for  acts  done  under  warrant 
which  magistrate  issues,  even  though  magistrate  has  no  jurisdiction  over  the 
particular  complaint;  Brueckner  v.  Frederick,  109  Mo.  App.  618,  83  S.  W.  775, 
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holding  where  person  in  good  faith  lays  his  complaint  before  justice  of  peace  and 
justice  issues  warrant,  complainant  cannot  be  made  answerable  to  accused 
however  mistakenly  or  erroneously  justice  may  have  acted. 

Cited  in  footnote  to  Wachsmuth  v.  Merchants'  Nat.  Bank,  21  L.  R.  A.  278,  which 
holds  arrest  and  imprisonment  in  civil  cause  on  void  process  unjustifiable. 

Cited  in  note   (67  Am.  St.  Rep.  411,  424)   on  false  imprisonment. 

18  L.  R.  A.  359,  MOORE  v.  NORMAN,  52  Minn.  83,  38  Am.  St.  Rep.  526,  53  N. 

W.  809. 
-Good   faith   as   affecting   tender. 

Cited  in  Malone  v.  Wright,  90  Tex.  57,  36  S.  W.  420,  holding  tender  of  payment 
:not  made  in  good  faith  ineffectual  to  discharge  lien  created  by  pledge; 
Reynolds  v.  Price,  88  S.  C.  531,  71  S.  E.  51,  to  the  point  that  tender,  though 
sufficient  in  fact,  if  refused  in  good  faith,  under  honest  but  mistaken  belief 
that  it  is  insufficient,  will  not  discharge  lien  of  mortgage. 
Conditional  tender. 

Cited  in  Fields  v.  Danenhower,  65  Ark.  400,  43  L.  R.  A.  523,  46  S.  W.  938,  hold- 
Ing  that  tender,  to  be  good  discharge  of  mortgage  lien,  must  be  without  condi- 
tions objectionable  to  creditor;  Davies  v.  Dow,  80  Minn.  229,  83  N.  W.  50,  hold- 
"ing  that  tender  sufficient  to  discharge  lien  of  mortgage  must  be  unconditional ; 
Pittsburg  Plate  Glass  Co.  v.  Leary,  25  S.  D.  266,  31  L.R.A. (N.S.)  760,  126  N. 
W.  271,  Ann.  Cas.  1912  B,  928,  holding  that  tender  of  amount  less  than  that 
claimed  on  mechanic's  lien  cannot  be  made  conditional  upon  holder  transferring 
title  to  creditor. 

18  L.  R.  A.  361,  KING  v.  BRIGHAM,  23  Or.  262,  31  Pac.  601. 
Equity  jurisdiction  as  to  boundary  lines. 

Cited  in  Norton  v.  Elwert,  29  Or.  595,  41  .Pac.  926,  holding  that  equity  has 
jurisdiction  to  grant  mandatory  relief  in  boundary  line  dispute  in  case  legal  rem- 
edy at  law  be  inadequate  and  inefficient;  Humboldt  County  v.  Lander  County,  22 
Nev.  258,  26  L.  R.  A.  750,  footnote  p.  749,  58  Am.  St.  Rep.  750,  38  Pac.  578,  hold- 
ing suit  to  determine  disputed  boundary  line  between  counties  not  within  jurisdic- 
tion of  equity;  School  District  No.  70  v.  Price,  23  Or.  296,  31  Pac.  657,  holding 
equitable  jurisdiction  of  confused  boundary  lines  not  inclusive  of  power  to  try  ti- 
tle to  land  in  dispute;  Miner  v.  Caples,  23  Or.  304,  31  Pac.  655,  holding  that  ju- 
risdiction of  equity  to  determine  boundary  line  cannot  be  extended  to  determina- 
tion of  title;  Williams  v.  Tschantz,  88  Iowa,  132,  55  N.  W.  202  (dissenting  opin- 
ion), majority  holding  court  not  limited  to  inquiry  as  to  government  lines  in  stat- 
utory proceeding  to  establish  boundaries;  Watkins  v.  Childs,  80  Vt.  104,  66  Atl. 
805,  11  Ann.  Cas.  1123,  holding  that  to  warrant  equitable  jurisdiction  over  a 
boundary  line  dispute  there  must  be  some  equitable  circumstance. 

Cited   in   note    (119   Am.   St.   Rep.   69,   77)    on   suit  to   ascertain   and  declare 
boundaries. 
-Conclusiveness  of  boundary  line  adjudication. 

Cited  in  Talbot  v.  Smith,  56  Or.  123,  107  Pac.  480,  holding  that  erection  of 
fence  on  what  was  by  mistake  supposed  to  be  boundary  line  does  not  preclude 
owner  from  claiming  land  outside  fence,  in  absence  of  adverse  possession  for  10 
years  under  claim  of  title;  Krause  v.  Nolte,  217  111.  305,  75  N.  E.  362,  3  Ann. 
•Cas.  1061,  holding  proceedings  under  boundary  line  act  not  res  judicata  as  to 
title. 

Disapproved  in  Struntz  v.  Hood,  57  Wash.  580,  107  Pac.  352,  holding  a  judg- 
ment establishing  a  boundary  line  a  bar  to  a  subsequent  action  of  ejectment. 


18  L.R.A.  361]  L.  E.  A.  CASES  AS  AUTHORITIES.  392 

Adverse  possession. 

Cited  in  Gist  v.  Doke,  42  Or.  229,  70  Pac.  704,  holding  unconditional  claim  of 
ownership  for  over  ten  years  to  boundary  line  located  by  mistake  constitutes  ad- 
verse possession;  Dunnigan  v.  Wood,  58  Or.  123,  112  Pac.  531,  holding  that 
open,  notorious,  distinct  and  continuous  possession  of  land  under  claim  of 
right  and  not  inconsistent  with  other  acts  of  party,  raises  presumption  that  such, 
possession  was  hostile  to  other  claimants. 

Cited  in  note  (33  L.R.A.  (N.S.)  925)  on  adverse  possession  due  to  ignorance 
or  mistake  as  to  boundary. 

Distinguished  in  Sommer  v.  Compton,  52  Or.  179,  96  Pac.  124,  holding  where 
plaintiff  took  possession  under  mistake  as  to  true  boundary  line  and  held  under 
claim  of  right  that  adverse  possession  would  run. 

18  L.  R.  A.  367,  FT.  WAYNE  v.  LAKE  SHORE  &  M.  S.  R.  CO.  132  Ind.  558,  32 

Am.  St.  Rep.  277,  32  N.  E.  215. 
Vote  of  public  officer  as  affected  by  interest. 

Cited  in  footnotes  to  Weston  v.  Syracuse,  43  L.  R.  A.  678,  which  sustains  city's 
right  to  set  up  as  defense  corruption  in  passage  of  resolution  by  city  council ; 
Sylvester  v.  Webb,  52  L.  R.  A.  518,  which  sustains,  contract  to  erect  school  build- 
ing, with  member  of  building  committee  and  selectmen  of  town,  although  his 
vote  necessary  to  authorize  contract;  State  ex  rel.  Rylands  v.  Pinkerman,  22  L. 
R.  A.  653,  which  holds  alderman  not  deprived  by  interest  of  right  to  vote  against 
confirmation  of  his  successor  as  police  commissioner. 
Compensation  of  officer  for  extra  services. 

Cited  in  footnote  to  Tacoma  v.  Lilis,  18  L.  R.  A.  372,  which  holds  councilman 
not  entitled  to  compensation  for  extra  services  in  official  capacity. 
Removal  of  officer. 

Cited  in  footnote  to  State  ex  rel.  Childs  v.  Kiichli,  19  L.  R.  A.  779,  which  holds 
president  of  city  council  removable  at  pleasure. 
Disposal  or  use  of  property  devoted  to  public  purpose. 

Cited  in  Lake  County  Water  &  Light  Co.  v.  Walsh,  160  Ind.  39.  98  Am.  St.  Rep. 
264,  65  N.  E.  530,  denying  right  of  city  to  sell  water-works  plant  to  private  corpo- 
ration; De  Motte  v.  Valparaiso,  161  Ind.  321,  66  L.  R.  A.  119,  67  N.  E.  985,  hold- 
ing that  city  may  sell  reserved  right  to  purchase  water  works ;  Baltimore  &  0.  S. 
W.  R.  Co.  v.  State,  159  Ind.  519,  65  N.  E.  508,  affirming  award  of  mandamus  to 
compel  railroad  to  construct  highway  crossing;  Postal  Teleg.  Cable  Co.  v.  Chicago, 
I.  &  L.  R.  Co.  30  Ind.  App.  658,  66  N.  E.  919,  upholding  right  of  telegraph  com- 
pany to  acquire  right  of  way  along  and  over  railroad  right  of  way;  Gold  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  153  Ind.  243,  53  N.  E.  285,  sustaining  right  to  locate- 
highway  across  railroad  track  and  right  of  way;  Cincinnati.  W.  &  M.  R.  Co.  v. 
Anderson,  139  Ind.  492,  47  Am.  St.  Rep.  285,  38  N.  E.  167,  holding  that  city 
street  cannot  be  extended  across  railway  tracks,  thereby  destroying  use  of  its 
engine  house,  turntable,  and  water  tank;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Stark- 
weather, 97  Iowa,  162,  31  L.  R.  A.  185,  footnote  p.  183,  59  Am.  St.  Rep.  404,  66 
N.  W.  87,  sustaining  right  to  open  street  across  depot  grounds;  Terre  Haute  v. 
Evansville  &  T.  H.  R.  Co.  149  Ind.  178,  37  L.  R.  A.  192,  46  N.  E.  77,  holding  that 
municipalities  possessed  of  power  to  open  streets  across  highways  may  appropriate 
land  to  a  second  public  use,  notwithstanding  such  second  use  may  be  inconsistent 
with  existing  uses;  Chattanooga  Terminal  R.  Co.  v.  Felton,  69  Fed.  280,  denying 
right  of  one  corporation  to  condemn  property  already  appropriated  to  public  use 
by  another  corporation  for  a  similar  purpose;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Williams,  148  Fed.  449,  on  authority  of  state  to  take  property  already  appro- 
priated to  public  use. 
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Cited  in  footnotes  to  Douglass  v.  Montgomery,  -13  L.R.A.  376,  which  denies 
city's  power  to  grant  right  to  lay  railroad  across  public  park,  and  then  abandon 
it  and  confirm  reversioner's  title ;  De  Motte  v.  Valparaiso,  66  L.R.A.  117,  which 
holds  contract  right  of  municipality  to  purchase  waterworks  from  one  under- 
taking to  construct  and  operate  same,  transferable;  Riverside  v.  Maclean,  60 
L.R.A.  288,  which  denies  right  to  devote  to  establishment  of  public  highway 
portion  of  tract  of  land  dedicated  for  public  park  where  result  will  be  to  cut 
the  tract  into  small  parcels  and  destroy  their  utility  for  the  original  purpose 
intended. 

Cited  in  notes   (66  L.R.A.  588)   on  right  of  railroad  to  keep  trespassers  from 
track  or  right  of  way;    (2  L.R.A.  (N.S.)  227)   on  taking  railroad  lands  for  drain- 
age district;    (24   L.R.A.  (X.S.)    1214,   1215,   1219)    on  power  to  lay  out  streets 
across  railway  property. 
Construction   of    deed. 

Cited  in  Waldorf  v.  Elkhart  &  W.  R.  Co.  13  Ind.  App.  136,  41  N.  E.  396,  holding 
that  reservations  and  exceptions  in  deed  will  be  construed  against  grantor. 
Dedication    i»>    user. 

Cited  in  footnote  to  Sturmer  v.  County  Court,  36  L.  R.  A.  300,  which  holds  pub- 
lic square  dedicated  when  used  for  more  than  eighty  years  as  such. 

18  L.  R.  A.  372,  TACOMA  v.  LILIS,  4  Wash.  797,  31  Pac.  321. 
Recovery  of  money  voluntarily  paid. 

Cited  in  Ward  v.  Barnum,  10  Colo.  App.  498,  52  Pac.  412,  holding  money  paid 
by  town  board  to  attorney  for  services  it  had  no  power  to  authorize,  recoverable; 
Frederick  v.  Douglas  County,  96  Wis.  425,  71  N.  W.  798,  holding  money  volunta- 
rily paid  by  public  officer  recoverable  in  equity;  Wiles  v.  Mclntosh  County,  10  N. 
D.  599,  88  N.  W.  710,  upholding  right  of  county  to  recover  overpayment  of  com- 
pensation to  superintendent  of  schools,  induced  by  false  statements  of  latter. 

Distinguished  in  McCarthy  v.   Bloomington,   127  111.  App.  217,  holding  under 
statute   that   a   municipal  corporation  may   recover  money   paid   under   an   exe- 
cuted illegal  contract. 
Mandamus   to   compel   payment   of  salary. 

Cited  in  Bardsley  v.  Sternberg,  17  Wrash.  255,  49  Pac.  499,  holding  that  man- 
damus  will   not   issue   to   compel   payment   of   salary   warrants   issued   without 
authority. 
Compensation    for    extra    services    of    public    officers. 

Cited  in  James  v.  Seattle,  22  Wash.  658,  79  Am.  St.  Rep.  957,  62  Pac.  84,  hold- 
ing members  of  city  council  not  entitled  to  extra  compensation  for  going  on  tour 
of  inspection  to  other  cities. 
Interest  as  affecting;  vote  of  officer. 

Cited  in  note   (18  L.  R.  A.  368)   on  validity  of  vote  of  commfn  council  or  sim- 
ilar body  as  affected  by  personal  interests  of  members. 
Estoppel. 

Cited  in  Johnson  v.  Cedar,  117  Iowa,  326,  90  N.  W.  713,  holding  school  district 
accepting  benefits  of  contract  estopped  from  asserting  illegality. 

18  L.  R.  A.  375,  FRAXKE  v.  FRANKE  (Cal.)   31  Pac.  571. 

Antenuptial  misrepresentations  warranting  annulment  of  marriage. 

Cited  in  Thorne  v.  Farrar,  57  Wash.  442,  27  L.R.A.  (N.S.)  386,  135  Am.  St. 
Rep.  995,  107  Pac.  347,  to  the  point  that  force  or  fraud  necessary  to  annul 
marriage  under  statute  is  that  kind  of  force  or  fraud  defined  by  unwritten  law 
applicable  to  marriage  contracts;  Gondouin  v.  Gondouin,  14  Cal.  App.  288,  111 
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Pac.  756,  holding  that  man  who  had  intercourse  with  woman  before  marriage- 
cannot  have  marriage  annuled  on  ground  that  woman  falsely  stated  that  she 
was  pregnant;  Lyon  v.  Lyon,  230  111.  372,  13  L.R.A.(X.S.)  1000,  82  X.  E.  850r 
12  Ann.  Cas.  25,  holding  misrepresentation  by  an  epileptic-  that  she  had  not  had 
an  attack  for  eight  years  not  ground  for  annulment  of  marriage. 

Cited  in  footnote  to  Di  Lorenzo  v.  Di  Lorenzo,  63  L.R.A.  92,  which  upholds 
right  to  annul  marriage  contract  procured  by  fraudulent  representations  that 
a  child  has  been  born  to  woman  of  which  the  man  is  the  father. 

Cited  in  notes  (13  L.R.A.(X.S.)  997)  on  misrepresentations  or  concealment 
as  to  physical  or  mental  condition  as  ground  for  annulling  marriage;  130 
L.R-A.(X.S.)  302)  on  misrepresentation  as  to  disposition  or  character  as. 
ground  for  annulling  marriage. 

18  L.  R.  A.  381,  GREEN  v.  GRANT,  143  HI.  61,  32  X.  E.  369. 
Xeeessary  parties. 

Cited  in  Perkins  v.  Burlington  Land  &  Improv.  Co.  112  Wis.  522,  88  X.  W.  648,. 
holding  unborn  children  of  cestui  que  trust  bound  by  judgment  in  suit  by  third 
party  on  trust  deed  against  trustee;  Colins  v.  Crawford,  214  Mo.  183.  127  Am. 
St.  Rep.  661,  112  S.  W.  538,  holding  a  contingent  remainderman  not  a  necessary 
party  to  a  partition  suit;  Pinkney  v.  Weaver,  115  111.  App.  588,  holding  parties 
not  in  esse  not  necessary  parties  to  a  chancery  suit. 
1  I-M  » t  <•.-  as  fee  owner. 

Cited  in  King  v.  King,  168  111.  285,  48  X.  E.  582,  holding  trustee  given  complete 
power  of  disposal  takes  title  in  fee;  Security  Ins.  Co.  v.  Kuhn,  207  111.  171,  69= 
X.  E.  822,  holding  widow  with  equitable  life  estate  and  legal  title  as  executrix 
and  trustee,  fee  owner  within  terms  of  insurance  policy;  Harvey  v.  Ballard,  252 
111.  63,  96  X.  E.  558,  holding  that  if  duties  of  trustee  are  of  indefinite  duration, 
he  will  take  estate  in  fee. 

Cited  in  note  (8  L.R.A. (XJS.)  61)  on  trustee  as  representative  of  unbent 
children. 

18  L.  R.  A.  385,  SWAIN  v.  SCHIEFFELIX,  134  N.  Y.  47 L  47  X.  Y.  S.  R.  910,. 

31   X.  E.    1025. 
Damages  recoverable. 

Cited  in  Malone  v.  Weill,  67  App.  Div.  172,  73  N.  Y.  Supp.  700,  holding  mere- 
uncertainty  in  amount  of  damage  suffered  by  one  having  rights  violated  does  not 
preclude  recovery;  Florence  Oil  &  Ref.  Co.  v.  Farrar,  55  C.  C.  A.  657.  119  Fed. 
151,  holding  measure  of  damages  for  breach  of  contract  to  furnish  machinery 
is  its  difference  in  value  in  proper  and  defective  condition:  Trapp  v.  Mc- 
Clellan,  68  App.  Div.  368,  74  X.  Y.  Supp.  130,  holding  damages  not  recoverable- 
when  injury  is  result  of  efficient  intermediate  cause  operating  until  injury  is  pro- 
duced. 
Breach  of  warranty. 

Cited  in  Springfield  Mill.  Co.  v.  Barnard  &  L.  Mfg.  Co.  26  C.  C.  A.  395,  49  U.  S. 
App.  438,  81  Fed.  267,  and  Accumulator  Co.  v.  Dubuque  Street  R.  Co.  12  C.  C.  A.  46, 
27  L .  S.  App.  364,  64  Fed.  79,  holding  vendee  of  machinery  may  recover  of  manufac- 
turers damages  resulting  from  breach  of  warranty,  also  immediate  and  prob- 
able loss  resulting  from  breach;  Detroit  White  Lead  Works  v.  Knaszak,  13  Mi~c. 
022,  34  X.  Y.  Supp.  924,  holding,  upon  breach  of  warranty  in  sale  of  goods  to  be 
used  for  particular  purpose,  damages  recoverable  are  those  naturally  flowing  from 
breach;  Bruce  v.  Fiss,  D.  &  C.  Horse  Co.  26  Misc.  473,  56  X.  Y.  Supp.  234,  hold- 
ing measure  of  damages  recoverable  for  breach  of  warranty  on  sale  of  horse  is 
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loss  sustained  to  person  and  property  of  vendee  due  to  horse  running  away; 
Elwood  Planing  Mills  Co.  v.  Harting.  21  Ind.  App.  412,  52  N.  E.  621,  holding 
vendor  of  coal  dust  who  warrants  it  free  from  soft  coal  dust  liable  for  damage 
resulting  to  vendee  from  breach  of  the  warranty;  United  States  Trust  Co. 
v.  O'Brien,  143  N.  Y.  288,  38  N.  E.  266,  holding  liability  for  breach  of  war- 
ranty coextensive  with  liability  for  tort,  exclusive  of  punitive  damages;  Smith  v. 
Foote,  81  Hun,  131,  30  N.  Y.  Supp.  679,  holding  on  breach  of  warranty  to  furnish 
goods  ''like"  sample,  measure  of  damages  is  actual  loss  sustained  up  to  discovery 
of  breacli ;  Tower  v.  Pauly,  67  Mo.  App.  638,  holding  damages  arising  from  dis- 
comfort and  cost  of  extra  fuel  recoverable  in  action  for  breach  of  warranty  as 
to  heating  capacity  of  furnace;  Swift  &  Co.  v.  Redhead,  147  Iowa,  303,  122 
X.  W.  140,  holding  that  in  action  for  damages  for  sale  of  stock  food  sold  on 
warranty,  damages  naturally  growing  out  of  breach  of  warranty  are  recover- 
able; Leavitt  v.  Fiberloid  Co.  196  Mass.  450.  15  L.R.A.  (N.S.)  866,  82  X.  E, 
682,  allowing  damages  caused  by  fire  where  manufacturer  warranted  composi- 
tion would  not  ignite  under  named  circumstances. 

Distinguished  in  American  Forcite  Powder  Mfg.  Co.  v.  Brady,  4  App.  Div.  97, 
38  X.  Y.  Supp.  545,  holding  dealer  not  bound  by  implied  warranty  against  latent 
defects  in  goods  sold;  Birdsinger  v.  McCormick  Harvesting  Mach.  Co.  183  X. 
Y.  492,  3  L.R.A.  (X.S.)  1052,  76  X.  E.  611,  5  Ann.  Cas.  586,  denying  recovery  for 
injuries  caused  by  breaking  of  a  warranted  machine. 
What  constitutes  warranty. 

Cited  in  Bull  v.  Bath  Iron  Works,  75  App.  Div.  385,  78  N.  Y.  Supp.  181,  hold- 
ing stipulation  in  contract  to  build  steamship  of  certain  speed,  warranty. 
Loss   of  profits. 

Cited  in  Brauer  v.  Oceanic  Steam  Xav.  Co.  66  App.  Div.  607,  73  N.  Y.  Supp. 
291,  holding  damages  recoverable  for  breach  of  shipping  contracts  do  not  in- 
clude commissions  arising  from  collateral  contract;  Rio  Grande  Western  R.  Co, 
v.  Rubenstein,  5  Colo.  App.  125,  38  Pac.  76,  holding  passenger  injured  while- 
traveling  entitled  to  recover,  as  element  of  damage,  profits  arising  from  his  em- 
ployment: Evins  v.  Metropolitan  Street  R.  Co.  47  App.  Div.  514,  62  X.  Y.  Supp, 
405.  holding  attorney  arrested  and  maliciously  prosecuted  may  show  loss  of  prac- 
tice under  general  allegation  of  damages;  Laufer  v.  Boynton  Furnace  Co.  84 
Hun.  313,  32  N.  Y.  Supp.  362,  holding  that  to  ascertain  damages  accruing 
from  defective  heating  apparatus,  causing  injury  to  plants  in  greenhouse,  it  is 
competent  to  show  number  of  cut  flowers  of  previous  years. 

Cited  in  notes  (52  L.  R.  A.  50)  on  damages  for  tort  as  affected  by  loss  of 
profits;  (52  L.  R.  A.  217)  on  loss  of  profits  of  sale  or  purchase  as  damages. 

18  L.  R.  A.  390,  JOSEPH  SCHLITZ  BREWIXG  CO.  v.  COMPTOX,  142  111.  all, 

34  Am.  St.  Rep.  92,  32  X.  E.  693. 
l»nm:iu«'s  recoverable   for  nuisance. 

Cited  in  Centralia  v.  Wright,  156  111.  566,  41  X.  E.  217,  holding  that  injury 
resulting  from  temporary  nuisance,  damages  accruing  up  to  time  of  suit  only 
are  recoverable:  Indiana,  I.  &  I.  R.  Co.  v.  Patchette,  59  111.  App.  254,  holding- 
suit  maintainable  for  recovery  of  continuing  damages;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Pattison,  67  111.  App.  354,  holding  if  infliction  of  past  damages 
does  not  abate  temporary  nuisance  successive  actions  are  maintainable;  Chicago 
N.  S.  Street  R.  Co.  v.  Payne,  192  111.  247,  61  X.  E.  467,  holding  erection  of  power 
house  temporary  nuisance,  entitling  one  injured  thereby  to  damages  only  to 
commencement  of  suit;  Sanitary  District  v.  Ray,  199  111.  67,  93  Am.  St.  Rep. 
102,  64  X.  E.  1048,  holding  land  owner  entitled  to  maintain  successive  actions 
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for  damages  to  land  occasioned  by  continuing  nuisances;  Steinke  v.  Bentley,  6 
Ind.  App.  6G9,  34  N.  E.  97,  holding  obstruction  of  drainage  ditch  continuing 
nuisance  entitling  land  owner  to  accrued  damages  only;  Bailey  v.  Heintz,  71 
111.  App.  190,  holding  obstruction  placed  in  channel  of  stream  not  permanent  nui- 
sance or  authorizing  recovery  of  damages  accruing  subsequent  to  commencement 
of  suit;  Illinois  C.  R.  Co.  v.  Ferrell,  108  111.  App.  667,  denying  tenant's  right  to 
recover  for  overflow  of  land  by  water,  partly  due  to  permanent  dam  lawfully 
built  by  railroad;  Gaiser  v.  Burlington  &  Q.  R.  Co.  161  111.  App.  93,  holding  that 
party  injured  may  treat  dam  constructed  by  railroad  for  purpose  of  holding 
water  in  stream,  as  permanent  and  sue  for  all  damages  from  flooding,  past, 
present  and  future. 

Distinguished  in  Peck  v.  Michigan  City,   149  Ind.  683.  49  N.  E.  800,  holding 
action    for   damages    not   maintainable   until    some   damages    accrue    from   wrong 
complained  of. 
—  Measure  of  damages. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King,  23  Ind.  App.  577,  55  N.  E. 
875,  holding  measure  of  damages  in  case  of  temporary  nuisance  not  deprecia- 
tion of  property;  Kewanee  v.  Otley,  204  111.  411,  68  N.  E.  388,  holding  judgment 
for  damages  not  bar  to  proceeding  by  riparian  owner  to  enjoin  pollution  of 
stream;  Canteen  Hunting  &  Fishing  Asso.  v.  Schwartz,  128  111.  App.  226; 
N.  K.  Fairbank  Co.  v.  Bahre,  213  111.  640,  73  X.  E.  322, — holding  where  nuisance 
is  temporary  right  of  recovery  is  limited  to  damage  up  to  commencement  of 
suit;  Sloss-Shefneld  Steel  &  I.  Co.  v.  Mitchell,  161  Ala.  286,  49  So.  851,  holding 
damage  for  permanent  injury  not  recoverable  where  nuisance  is  abatable; 
Strange  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  151  111.  App.  485,  holding  where  in- 
jury is  occasioned  by  the  erection  of  permanent  structures  all  damage  past, 
present  and  future  may  be  recovered;  Melendy  v.  Chicago,  M.  &  St.  P.  R.  Co.  132 
111.  App.  435,  holding  damage  may  be  granted  for  each  successive  injury  caused  to 
«rop  by  negligent  construction  of  an  authorized  embankment;  Hill  v.  Empire 
State-Idaho  Min.  &  Developing  Co.  158  Fed.  883,  holding  that  separate  successive 
actions  may  be  brought  for  each  overflow  of  land. 

Distinguished   in   Harvey   v.   Mason   City   &    Ft.   D.   R.   Co.   129   Iowa,   473,   3 
L.R.A.  (N.S.)  977,  113  Am.  St.  Rep.  483,  105  N.  W.  958,  holding  measure  of  dam- 
ages caused  by   periodic   floods   is   difference   in  market  value   of  land  together 
with  damage  to  crops. 
Damages  recoverable   for  trespass. 

Cited  in  Cosgriff  Bros  v.  Miller,  10  Wyo.  235,  98  Am.  St.  Rep.  977,  68  Pac. 
206,  holding  damages  after  commencement  of  action,  directly  due  to  trespass 
by  pasturing  of  sheep,  recoverable. 

18  L.  R.  A.  393,  ATLANTIC  EXP.  CO.  v.  WILMINGTON  &  W.  R.  CO.  Ill  N. 

C.  463,  4  Inters.  Com.  Rep.  294,  32  Am.  St.  Rep.  805,  16  S.  E.  393. 
Acts   concerning   regulations,   rates,   or   prices. 

Affirmed  in  Lea  veil  v.  Western  U.  Teleg.  Co.  116  N.  C.  220,  27  L.  R.  A.  843,  47 
Am.  St.  Rep.  798,  21  S.  E.  391,  holding  railroad  and  telegraph  commission  act  au- 
thorizing establishment  of  rates,  constitutional. 

Cited  in  Mayo  v.  Western  U.  Teleg.  Co.  112  N.  C.  345,  16  S.  E.  1006,  holding 
act  creating  railroad  commission,  and  investing  it  with  power  to  make  rules 
and  regulations  and  hear  complaints,  constitutional;  Hendon  v.  North  Carolina  R. 
Co.  125  N.  C.  128,  34  S.  E.  227,  upholding  general  regulation  that  one  seeking 
reissue  of  lost  certificate  of  stock  furnished  indemnity  bond  and  leave  reissued 
certificate  with  company  for  five  years;  State  ex  rel.  Godard  v.  Johnson,  61 
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Kan.  843,  49  L.  R.  A.  675,  GO  Pac.  1068  (dissenting  opinion),  as  to  whether  dele- 
gation of  power  to  railroad  commission  to  make  and  regulate  rules  is  \inconsti- 
tutional;  Corporation  Commission  v.  Seaboard  Air  Line  System  R.  Co.  127  N. 
C.  288,  37  S.  E.  266,  holding  valid,  rates  fixed  for  transportation  of  freight. 

Cited  in  note    (33  L.  R.  A.   183)    on  legislative  power  to  fix  tolls,   rates,  or 
prices. 
Authority   of   railroad   commission. 

Cited  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  .C.  472,  28  S.  E.  554,  and  State 
ex  rel.  Railroad  Comrs.  v.  Western  U.  Teleg.  Co.  113  N.  C.  220,  22  L.  R.  A.  570, 
18  S.  E.  389,  holding  railroad  commission,  court  of  record  with  general  juris- 
diction over  all  matters  within  constituted  authority;  Henderson  v.  Durham 
Traction  Co.  132  X.  C.  787,  44  S.  E.  598,  raising,  but  not  deciding,  ques- 
tion whether  act  permitting  commission  to  make  exemptions  from  operation 
of  penal  statute  is  constitutional;  Gulf,  C.  &  S.  F.  R.  Co.  v.  State,  56  Tex. 
Civ.  App.  363,  120  S.  W.  1028,  holding  that  railroad  commission  of  state  cannot 
require  railroad  to  furnish  cars  for  transportation  of  freight  beyond  its  line, 
when  to  do  so  would  impair  its  equipment  for  use  on  its  own  line;  North  Caro- 
lina Corp.  Commission  v.  Atlantic  Coast  Line  R.  Co.  137  N.  C.  15,  115  Am. 
St.  Rep.  636,  49  S.  E.  191,  sustaining  power  of  railroad  commission  to  require 
a  railroad  company  to  have  a  train  arrive  at  a  station  at  a  certain  time  so  as 
to  make  a  connection  with  another  train;  State  v.  Atlantic  Coast  Line  R.  Co. 
56  Fla.  624,  32  L.R.A.  (N.S.)  651,  47  So.  969,  sustaining  power  of  legislature  to 
grant  railroad  commission  power  to  require  common  carriers  to  furnish  all 
necessary  facilities  of  for  prompt  transportation;  Michigan  C.  R.  Co.  v.  Michi- 
gan R.  Commission,  160  Mich.  366,  125  N.  W.  549;  Chicago,  I.  &  L.  R.  Co.  v. 
Railroad  Commission,  38  Ind.  App.  453,  78  N.  E.  338, — sustaining  the  delegation 
to  a  railroad  commission  of  power  to  fix  a  rate  which  is  reasonable;  North  Caro- 
lina Corp.  Commission  v.  Seaboard  Air  Line  R.  Co.  140  N.  C.  240,  52  S.  E.  941, 
sustaining  statute  giving  commission  power  to  regulate  construction  and  main- 
tenance of  sidetracks  by  railroads;  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co. 
76  Kan.  480,  92  Pac.  606,  holding  that  legislature  may  delegate  to  a  commis- 
sion power  to  regulate  common  carriers  on  matters  which  are  administrative  in 
their  character  which  cannot  well  be  performed  by  legislature  itself;  Southern 
R.  Co.  v.  Greensboro  Ice  &  Coal  Co.  134  Fed.  92,  on  validity  of  a  statute  grant- 
ing power  to  a  commission  to  enforce  certain  regulations  of  quasi  public  cor- 
porations. 

Cited  in  footnote  to  State  ex  rel.  Tompkins  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
47   L.  R.   A.   569,  which   sustains   railroad   commissioner's   authority   to   require 
building  of  depot. 
To   punish   for   contempt. 

Cited  in  State  ex  rel.  Pate  v.  Wilmington  &  W.  R.  Co.   122  N.  C.  880,  29  S. 
E.  334,  holding  railroad  commission  a  court  of  record  capable  of  administering 
punishment    for    contempt. 
Discrimination   in   facilities. 

Cited  in  footnote  to  Barrington  v.  Commercial  Dock  Co.  33  L.  R.  A.  116,  which 
denies  power  to  discriminate  between  similar  vessels  using  wharf  for  landing 
place. 

Cited  in  notes  (5  L.R.A.  (N.S.)  784)  on  right  of  railroad  to  give  exclusive 
or  preferential  facilities  to  express  company;  (61  Am.  St.  Rep.  361;  62  Am.  St. 
Rep.  519)  on  equal  express  facilities;  (5  Eng.  Rul.  Cas.  380)  on  carrier's  duty 
as  to  accepting  and  carrying  goods. 
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Delegation   of  power. 

Cited  in  Blue  v.  Beach,  155  Ind.  133,  50  L.  R.  A.  70,  80  Am.  St.  Rep.  195, 
56  N.  E.  89,  upholding  power  of  board  of  health  to  exclude  unvaccinated  child 
from  public  schools  during  epidemic;  State  Racing  Commission  v.  Latonia  Agri. 
Asso.  136  Ky.  189,  25  L.R.A.  (N.S.)  912,  123  S.  W.  681,  upholding  statute  em- 
powering commission  to  regulate  the  breeding  and  racing  of  horses;  Saratoga 
Springs  v.  Saratoga  Gas,  Electric  Light,  Heat  &  P.  Co.  122  App.  Div.  214,  107 
N.  Y.  Supp.  341,  sustaining  a  statute  creating  a  commission  with  power  to  fix 
reasonable  rates  on  gas  and  electricity;  State  v.  Southern  R.  Co.  141  X.  C. 
852,  54  S.  E.  294,  sustaining  a  statute  giving  a  board  power  to  establish  cer- 
tain administrative  regulations  in  regard  to  quarantine  of  stock;  Saratoga 
Springs  v.  Saratoga  Gas,  Electric  Light,  Heat  &  P.  Co.  191  N.  Y.  146,  18  L.R.A. 
<N.S.)  724,  83  N.  E.  693,  14  Ann.  Cas.  606,  -sustaining  power  of  legislature  to 
delegate  to  a  commission  the  right  to  fix  rates  to  be  charged  by  gas  companies. 

Cited  in  notes  (18  L.R.A.  (N.S.)  714)  on  power  of  legislature  to  delegate  to 
commission  right  to  fix  rates  of  public  service  corporation ;  ( 32  L.R.A.  ( N.S. ) 
642)  on  delegation  of  power  to  regulate  carriers. 

18  L.   R.   A.   398,   INSTITUTION  FOR  EDUCATION  OF  MUTE   &   BLIND   v. 

HENDERSON,   18   Colo.   98,   31   Pac.   714. 
Appropriation  and  payment  of  public   moneys. 

Cited  in  Goodykoontz  v.  Acker,  19  Colo.  363.  35  Pac.  911,  holding  appropria- 
tion necessary  prerequisite  to  payment  of  public  moneys;  Re  Bounties,  18  Colo. 
273,  32  Pac.  423,  upholding  power  of  legislature  to  make  appropriation  to  re- 
imburse county  treasurers  for  moneys  paid  out  under  unconstitutional  bounty 
act,  when  act  was  void  simply  as  to  manner  of  payment  of  premiums;  Carlile 
v.  Hurd,  3  Colo.  App.  15,  31  Pac.  952,  holding  it  duty  of  state  treasurer  to 
investigate  and  determine  legality  of  all  claims  against  state  funds;  State  ex 
rel.  Orr  v.  New  Orleans,  50  La.  Ann.  892,  24  So.  666,  holding  city  ordinance 
appropriating  public  moneys  for  charitable  purposes  unconstitutional ;  Ingram 
v.  Colgan,  106  Cal.  119,  28  L.  R.  A.  191,  footnote  p.  187,  46  Am.  St.  Rep.  221,  39 
Pac.  437,  holding  statute  providing  bounty  of  $5  for  each  coyote  destroyed,  pay- 
able out  of  general  fund  in  treasury,  not  appropriation ;  State  ex  rel.  Davis  v. 
Eggers,  29  Nev.  484,  16  L.R.A. (N.S.)  641,  91  Pac.  819,  holding  that  a  bill  grant- 
ing expenses  must  state  amount  of  appropriation  or  maximum  sum  that  will  be 
paid. 

Cited  in  footnotes  to  Patty  v.  Colgan,  18  L.  R.  A.  744,  which  holds  appropria- 
tion for  sufferers  from  flood  illegal;  Conlin  v.  San  Francisco,  21  L.  R.  A.  474, 
•which  holds  void,  act  for  relief  of  street  contractor;  Re  Clark,  19  L.  R.  A.  138, 
which  holds  suit  maintainable  to  compel  investment  of  taxes  from  railroads  in 
sinking  fund  to  pay  railroad-aid  bonds;  Michigan  Sugar  Co.  v.  Dix,  56  L.  R.  A. 
329,  which  holds  beet  sugar  bounty  unconstitutional ;  Board  of  Education  v.  State 
25  L.  R.  A.  770,  which  holds  unconstitutional,  act  authorizing  board  of  edu- 
cation to  levy  tax  to  pay  claim  for  which  no  obligation  exists. 

Cited  in  note   (42  L.  R.  A.  37,  63)    on  what  claims  constitute  valid  demands 
against  state. 
Preferred  claims. 

Cited  in  Collier  &  C.  Lithographing  Co.  v.  Henderson,  18  Colo.  263,  32  Pac. 
417,  holding  claim  for  public  printing  not  preferred  claim  upon  public  funds, 
in  absence  of  specific  appropriation  therefor;  Parks  v.  Soldiers'  &  Sailors' 
Home,  22  Colo.  91,  43  Pac.  542,  holding,  in  case  appropriations  exceed  revenues, 
salaries  of  public  officers  are  preferred  claims;  Stuart  v.  Nance,  28  Colo.  200,  63 
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Pac.    323,   Affirming   12    Colo.   App.    130,    54    Pac.    867,   holding   state   treasurer 

bound  to  pay  warrants   for   salaries   of   public   officers   according  to   priority   of 

issue. 

—  I :  \ o-ssi  \  <•  appropriations. 

Cited  in  Re  Loan  of  School  Fund,  18  Colo.  200,  32  Pac.  273,  holding  attempted 
appropriation  of  public  money  in  excess  of  constitutional  limit  of  revenue  uncon- 
stitutional. 

18  L.  R.  A.  401,  STATE  ex  rel.  FOWLER  v.  FINLEY,  30  Fla.  325,  11  So.  674. 
Disbarment  of  attorneys. 

Cited  in  Re  Boone,  83  Fed.  947,  and  State  ex  rel.  Johnson  v.  Gebhardt,  87  Mo. 
App.  548,  holding  allegations  against  attorney  to  disbar  him  should  be  clear  and 
specific,  enabling  him  to  know  exactly  charges  made,  and  giving  him  opportunity 
to  defend;  Re  Duncan,  64  S.  C.  482,  42  S.  E.  433,  holding  mere  depositing  of 
client's  money  by  attorney  in  his  own  name  and  checking  against  it  not  sufficient 
misconduct  to  authorize  disbarment;  Zachary  v.  State,  53  Fla.  97,  43  So.  925, 
holding  that  a  bad  and  fraudulent  motive  of  attorney  in  doing  act  charged  must 
be  proved  in  disbarment  proceedings;  State  v.  Fisher,  82  Neb.  365,  117  N.  W. 
882,  on  degree  of  punishment  in  proceedings  for  disbarment  of  an  attorney. 

Cited  in  footnotes  to  Re  Evans,  53  L.  R.  A.  952,  authorizing  disbarment  of 
attorney  for  champerty  and  agreement  against  public  policy;  Re  Kirby,  39  L.  R. 
A.  856,  which  authorizes  disbarment  for  receiving  stolen  government  property, 
with  intent  to  convert  to  own  use;  People  ex  rel.  Atty.  Gen.  v.  MacCabe,  19  L. 
R.  A.  231,  which  holds  anonymous  advertisement  as  to  obtaining  divorce,  ground 
for  disbarment;  Re  Thompson,  40  L.  R.  A.  194,  which  holds  disbarment  not  pre- 
cluded by  attorney's  resignation  pending  disbarment  proceedings ;  Re  Lentz,  50 
L.  R.  A.  415,  which  denies  right  to  disbar  attorney  for  single  wrongful  appropria- 
tion without  actual  intent  to  defraud,  for  which  full  restitution  has  been  made; 
People  ex  rel.  Deneen  v.  Gilmore,  69  L.R.A.  701,  which  holds  that  license  to 
practice  law  secured  by  fraudulent  concealment  of  a  conviction  of  embezzling 
funds  from  client  in  another  state  will  be  revoked. 

Cited   in   note    (45   Am.   St.   Rep.   76,   83)    on  grounds  for  disbarment  of   at- 
torneys. 
Higrkts  of  accused  in  disbarment  proceedings. 

Cited  in  Re  Duncan,  64  S.  C.  479,  42  S.  E.  433,  holding  accused  attorney 
in  disbarment  proceedings  entitled  to  have  witnesses  against  him  examined  in 
open  court;  Re  Smith,  73  Kan.  752,  85  Pac.  584,  holding  court  in  disbarment 
proceedings,  cannot  delegate  its  function  as  trier  of  both  law  and  fact,  to  a 
committee. 

Distinguished  in  State  v.  Mosher,  128  Iowa,  90,  103  N.  W.  105,  5  Ann.  Cas. 
984;  State  ex  rel.  Kehoe  v.  McRae,  49  Fla.  393,  38  So.  605,  6  Ann.  Cas.  580, — 
holding  depositions  admissible  against  an  attorney  in  a  disbarment  proceeding. 

18  L.  R.  A.  409,  BLANCHARD  v.  STATE,  30  Fla.  223,   11   So.  785. 
License   tax  on  lawyers. 

Cited  in  footnotes  to  Ex  parte  Williams,  21  L.  R.  A.  783,  which  holds  lawyers 
subject  to  occupation  tax;  Petersburg  v.  Cocke,  36  L.  R.  A.  432,  which  holds 
attorney  having  office  within,  though  residing  outside  of,  city  subject  to  license 
tax. 

Cited  in  note  (129  Am.  St.  Rep.  293)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
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18  L.  R.  A.  410,  STATE  ex  rel.  ATTY.  GEX.  v.  JOHNSON,  30  Fla.  433,  11  So. 

845. 
Suspension    or   removal    from    office. 

Cited  in  Cameron  v.  Parker,  2  Okla.  329,  38  Pac.  14,  holding  power  of  suspend- 
ing public  officer  rests  primarily  with  governor;  Re  Advisory  Opinion,  31  Fla. 
4,  18  L.  R.  A.  595,  12  So.  114,  holding  ultimate  end  of  suspension  from  public 
office  can  be  no  more  than  removal  for  remainder  of  term;  State  ex  rel.  Bridges 
v.  Henrv,  60  Fla.  246,  53  So.  742,  holding  that  court  may  inquire  into  existence 
of  jurisdictional  facts,  that  is  whether  facts  upon  which  removing  power  acted 
in  removing  person  from  office  were  legal  cause  for  removal;  Gray  v.  McLendonr 
134  Ga.  259,  67  S.  E.  859;  Re  Carter,  141  Cal.  322,  74  Pac.  997, — holding  power 
to  remove  an  officer  not  judicial  in  character;  Taylor  v.  State,  49  Fla.  95,  38 
So.  380  (dissenting  opinion),  on  power  to  remove  or  suspend  an  officer. 

Cited  in  footnotes  to  People  ex  rel.  Engley  v.  Martin,  24  L.  R.  A.  201,  which 
holds  governor's  power  to  remove  member  of  fire  and  police  board  dependent  on 
terms  of  charter;  Speed  v.  Detroit,  22  L.  R.  A.  842,  which  holds  misconduct 
before  appointment  no  ground  for  removal. 

Cited  in  notes    (29  L.R.A.  415)    on  poll  taxes,  as  to  governor's  power  of  sus- 
pension of  collector  for  neglect  of  duty;    (39  L.R.A. (N.S.)   790,  794)   on  power  to 
review  action  of  governor  in  removing  officer. 
Mandamus  to  secure  possession  of  public  office. 

Cited  in  State  ex  rel.  Moore  v.  Archibald,  5  N.  D.  383,  66  N.  W.  234,  and 
Cruse  v.  State,  52  Neb.  832,  73  N.  W.  212,  holding  mandamus  proper  remedy 
to  compel  suspended  public  officer  to  deliver  property,  books,  etc.,  to  successor; 
State  ex  rel.  Ayers  v.  Kipp,  10  S.  D.  498,  74  N.  W.  440,  holding  that  mandamus 
will  not  issue  to  try  title  to  public  office,  but  is  proper  to  secure  possession  of 
property  of  office;  State  ex  rel.  Atty.  Gen.  v.  Johnson,  35  Fla.  12,  31  L.  R.  A. 
370,  16  So.  786,  holding  title  to  public  office  not  determinable  by  mandamus; 
Stevens  v.  Carter,  27  Or.  556,  31  L.  R.  A.  352,  40  Pac.  1074,  holding  duty  of  in- 
cumbent of  public  office  on  expiration  of  term,  to  surrender  insignia  of  office  to 
successor,  enforceable  by  mandamus;  State  ex  rel.  Coney  v.  Hyland,  75  Neb. 
769,  107  N.  W.  113,  allowing  mandamus  to  compel  retiring  county  superin- 
tendent of  public  instruction  to  deliver  to  his  successor  paraphernalia  and  other 
property  of  office  and  vacate  office  room;  Couch  v.  State,  169  Ind.  272,  124  Am. 
St.  Rep.  221,  82  N.  E.  457,  holding  that  is  duty  of  incumbent  to  yield  office  to 
his  successor  and  if  he  wished  to  contest  he  can  do  this  only  in  the  method 
provided  for  such  cases. 

Cited  in  note  (31  L.  R.  A.  343,  345,  362)   on  mandamus  to  compel  surrender  of 
office. 
Constitutional   and   statutory   construction. 

Cited  in  Godwin  v.  King,  31  Fla.  533,  13  So.  108,  holding,  to  ascertain  intent 
embodied  in  Constitution,  it  is  proper  to  refer  to  construction  of  former  instru- 
ment of  which  latter  is  revision;  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  381,  39 
So.  929,  holding  that  in  construing  an  amendment  to  a  statute  it  is  proper  to 
consider  circumstances  leading  to  its  adoption. 

18  L.  R.  A.  419,  ANDERSON  v.  CRISP,  5  Wash.  178,  31  Pac.  638. 
Passing   of  title   on   sale. 

Cited  in  Lauber  v.  Johnston,  54  Wash.  63,  102  Pac.  873,  holding  a  sale  of  all 
merchantable  hay  which  is  to  be  separated  and  baled  does  not  pass  title  until 
baled. 

Cited  in  footnote  to  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which 
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holds  title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled  at  mill,  to  be 
inspected  by  common  employee. 

Cited  in  note  (26  L.R.A.  (N.S.)  42,  55,  69)  on  sufficiency  of  selection  or  designa- 
tion of  goods  sold  out  of  larger  lot. 

18  L.  R.  A.  421,  EVERS  v.  STATE,  31  Tex.  Crim.  Rep.  318,  37  Am.  St.  Rep.  811, 

20  S.  W.  744. 

Later  appeal  in  32  Tex.  Crim.  Rep.  283,  22  S.  W.  1019. 
Intoxication  or  resulting  insanity  as  defense  for  crime. 

Cited  in  Hernandez  v.  State,  32  Tex.  Crim.  Rep.  272,  22  S.  W.  972,  holding 
refusal  to  charge  on  trial  for  assault  with  intent  to  murder,  that  mental  state 
of  defendant,  caused  by  intoxication,  could  be  taken  into  consideration  in  de- 
termining question  of  intent,  not  error;  Wright  v.  State,  37  Tex.  Crim.  Rep. 
632,  40  S.  W.  491,  holding  intoxication  no  defense  against  charge  of  theft;  Tip- 
pett  v.  State,  37  Tex.  Crim.  Rep.  192,  39  S.  W.  120,  holding  it  error  of  court  to 
charge  jury  that  temporary  insanity,  superinduced  by  drunkenness,  complete 
defense  to  charge  of  murder;  Delgado  v.  State,  34  Tex.  Crim.  Rep.  159,  29  S. 
W.  1070,  holding  instruction  that  mental  condition  of  defendant,  due  to  intoxi- 
cation produced  by  voluntary  recent  use  of  spirits,  might  be  considered  as  to 
degree  of  murder,  more  favorable  to  defendant  than  he  was  entitled  to;  DeAl- 
berts  v.  State,  34  Tex.  Crim.  Rep.  510,  31  S.  W.  391,  upholding  charge  that  neith- 
er intoxication  nor  temporary  insanity  induced  by  recent  use  of  intoxicating 
liquors  constitutes  any  excuse  for  crime;  Stoudenmire  v.  State,  58  Tex.  Crim. 
Rep.  261,  125  S.  W.  399,  holding  that  refusal  to  charge  that  if  person  accused  of 
theft  was  so  drunk  as  not  to  be  able  of  forming  criminal  intent,  to  acquit  him, 
was  proper;  Wood  v.  State,  50  Tex.  Crim.  Rep.  581,  99  S.  W.  1009,  on  temporary 
insanity  caused  by  intoxicating  liquors  as  a  defense;  Grant  v.  State,  48  Tex. 
Crim.  Rep.  419,  89  S.  W.  274,  on  use  of  intoxicating  liquors  as  a  defense  to  a, 
criminal  act;  Little- v.  State,  42  Tex.  Crim.  Rep.  554,  61  S.  W.  483,  on  validity  of 
statute  making  voluntary  drunkenness  a  defense  to  a  crime;  Campos  v.  State,  50 
Tex.  Crim.  Rep.  293,  97  S.  W.  100,  sustaining  a  charge  that  jury  might  consider 
recent  use  of  intoxicating  liquors  for  purpose  determining  degree  of  murder,  only. 

Cited  in  notes   (36  L.  R.  A.  466)   on  what  intoxication  will  excuse  crime;    (76 
Am.  St.  Rep.  89,  9] )  on  insanity  as  excuse  or  defense  for  crime. 
Definition   of  crimes   by  trial   court. 

Cited  in  Brittain  v.  State,  36  Tex.  Crim.  Rep.  412,  37   S.  W.  758,  holding  it 
not  error  for  court  on  trial  of  one  charged  with  murder   in   second  degree,  to 
fail  to  define  manslaughter  or  justifiable  homicide. 
Record   in   criminal  cause. 

Cited  in  Arrano  v.  People,  24  Colo.  236,  49  Pac.  271,  holding  record  in  criminal 
cause   must   show  essential   steps  taken   precedent   to   rendition   of   judgment   of 
conviction. 
I  iisn  1 1  i  iiti    words  as  provocation  to  homicide. 

Cited  in  note  (4  L.R.A.  (N.S.)  162)  on  insulting  words  or  conduct  as  provocation 
to  homicide. 
Evidence   of   reputation    of    deceased. 

Cited  in  notes    (3  L.R.A. (N.S.)    353,  356)   on  character  and  reputation  of  de- 
ceased as  affecting  homicide;    (124  Am.  St.  Rep.  1028)    on  admissibility  of  evi- 
dence of  character  or  reputation  of  deceased  in  homicide  cases. 
Res  erestee. 

Cited  in  note  (20  L.R.A. (N.S.)   145)  on  nonparticipation  in  accident  or  affray 
as  rendering  one's  statements  or  exclamations  inadmissible  as  res  gestae. 
L.R.A.  Au.  Vol.  III.— 26. 


18  L.R.A.  425]  L.  R.  A.  CASES  AS  AUTHORITIES.  402 

18  L.  R.  A.  425,  SANDERS  y.  McMILLIAN,  98  Ala.   144,  39  Am.  St.  Rep.   19, 

11  So.  750. 
Dower   rigrfct   In   surplus. 

Cited  in  footnote  to  Holden  v.  Dunn,  19  L.  R.  A.  481,  which  holds  widow  en- 
titled to  dower  in  excess  paid  at  foreclosure  sale  after  husband's  death. 

18  L.  R.  A.  428,  DORSEY  v.  WOLFF,  142  111.  589,  34  Am.  St.  Rep.  99,  32  N.  E. 

495. 
Promissory  notes. 

Cited  in  Smith  v.  Myers,  207  111.  132,  69  N.  E.  858,  Affirming  107  111.  App. 
412,  holding  written  promise  to  pay  fixed  sum,  interest  and  taxes,  not  promis- 
sory note;  Beatty  v.  Western  College,  177  111.  289,  42  L.  R.  A.  801,  69  Am.  St. 
Rep.  242,  52  N.  E.  432,  Affirming  71  111.  App.  597,  holding  written  instrument 
containing  promise  to  pay  on  or  before  certain  date,  valid  promissory  note. 
IVeeotiability  of  note. 

Cited  in  Leader  v.  Plante,  95  Me.  342,  85  Am.  St.  Rep.  415,  50  Atl.  54,  holding 
writing  "within  one  year  after  date  I  promise,"  etc.,  a  valid  negotiable  prom- 
issory note;  Sylvester  Bleckley  Co.  v.  Alewine,  48  S.  C.  311,  37  L.  R.  A.  88,  26 
S.  E.  609;  Shenandoah  Nat.  Bank  v.  Marsh,  89  Iowa,  276,  48  Am.  St.  Rep.  381, 
56  N.  W.  458;  Lockwood  v.  Lindsey,  6  App.  D.  C.  400, — holding  stipulation  for 
attorney's  fees  not  destructive  of  negotiability  of  promissory  note;  Stapleton  v. 
Louisville,  Bkg.  Co.  95  Ga.  804,  23  S.  E.  81,  holding  stipulation  to  pay  "all 
costs  and  10  per  cent  on  amount  for  counsel  fees,"  etc.,  not  destructive  of  ne- 
gotiability of  promissory  note;  Seiberling  v.  Lewis,  93  111.  App.  551,  holding 
contract  to  pay  sveekly  sum  on  contract  price,  evidenced  by  promissory  notes, 
not  inconsistent  with  their  negotiability;  Cowing  v.  Cloud,  16  Colo.  App.  330, 
65  Pac.  417,  holding  negotiability  of  note  not  destroyed  by  agreement  to  pay 
attorney's  fee;  Gehlbach  v.  Carlinville  Xat.  Bank,  83  111.  App.  137,  and  Hunter 
v.  Clarke,  184  111.  162,  75  Am.  St.  Rep.  160,  56  N.  E.  297,  Affirming  83  111.  App. 
10G,  holding  condition  in  note  permitting  maker  to  pay  before  date  of  maturity 
does  not  affect  negotiability;  Bowie  v.  Hume,  13  App.  D.  C.  311,  holding  com- 
mercial character  of  promissory  note  not  affected  by  option  permitting  maker 
to  pay  before  date  of  maturity;  Stitzel  v.  Miller,  157  111.  App.  393,  holding  that 
note  payable  at  specified  date  but  reciting  that  if  it  is  not  paid  at  maturity  holder 
may  at  his  option  extend  time  for  payment,  is  negotiable;  Stitzel  v.  Miller,  250 
111.  75,  34  L.R.A. (N.S.)  1007,  95  N.  E.  53,  Ann.  Cas.  1912  B,  412,  holding  that 
provision  in  note  payable  at  certain  time,  giving  holder  option  to  extend  payment 
as  he  deems  proper,  in  case  note  is  not  paid  at  maturity,  does  not  destrov  negoti- 
ability of  note;  McClenathan  v.  Davis,  243  111.  90,  27  L.R.A. (N.S.)  1020,  90  N. 
E.  265,  holding  a  note  payable  when  party  receives  title  to  land  which  he  is  bound 
to  receive  to  be  negotiable ;  Beckstrom  v.  Krone,  125  111.  App.  379,  holding  a 
written  acknowledgment  of  an  indebtedness  with  an  agreement  to  return  money 
to  be  negotiable. 

Cited  in  notes    (35  L.R.A. (N.S.)    390)    on  provision  accelerating  maturity  as 
affecting  negotiability;    (125   Am.   St.  Rep.   200,   203,   209)    on   agreements   and 
conditions  destroying  negotiability;    (4  Eng.  Rul.  Cas.   193)    on  negotiability  of 
note  or  bill  of  exchange. 
Negotiable  instruments. 

Cited   in  Kavanagh  v.   Bank  of   America,   145   111.  App.  208,   holding  a  bank 
certificate  of  deposit  to  be  negotiable. 
Liability   for  attorney's   fee. 

Cited  in  Merchants'  Bank  v.  Thomas,  57  C.  C.  A.  380,  121  Fed.  312,  holding 
attorney's  fee  stipulated  for  in  note  provable  against  bankrupt  maker's  estate. 
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Cited  in  footnote  to  Pattillo  v.  Alexander,  29  L.  R.  A.  616,  which  sustains  pay- 
ee's guaranty  of  attorney's  fees  if  note  has  to  be  collected  by  law. 
.Stipulation  in  note   to    i»i  >    attorney's   fees. 

Cited  in  Cudahy  Packing  Co.  v.  State  Xat.  Bank,  67  C.  C.  A.  662,  134  Fed.  541, 
holding  that  the  incorporation  of  a  provision  for  the  payment  of  attorney's  fees 
in  negotiable  paper  does  not  destroy  its  commercial  character ;  Keenan  v.  Blue, 
240  111.  187,  88  N.  E.  553,  holding  a  stipulation  for  attorney's  fee  in  the  warrant 
of  attorney  contained  in  a  judgment  note  to  pass  by  assignment  of  note;  Green 
v.  Spires,  71  S.  C.  112,  50  S.  E.  554,  4  Ann.  Cas.  261  (dissenting  opinion),  on 
an  agreement  to  pay  costs  as  affecting  negotiability  of  a  note. 

Cited  in  notes  in  (46  Am.  St.  Rep.  193)  on  effect  as  to  usury  of  stipulations 
for  attorneys'  fees;  (55  Am.  St.  Rep.  438,  442,  443)  on  validity  of  stipulations 
for  attorneys'  fees. 

18  L.  R.  A.  431,  VAN  WALTERS  v.  CHILDRENS'  GUARDIANS,  132  Ind.  567, 

32  N.  E.  568. 
Custody  and  guardianship  of  children. 

Cited  in  Wilkison  v.  Children's  Guardians,  158  Ind.  9,  62  N.  E.  481,  reaffirming 
constitutionality  of  act  of  1889,  creating  board  of  children's  guardians;  Peese 
v.  Gellerman,  51  Tex.  Civ.  App.  43,  110  S.  W.  196  (dissenting  opinion),  on  right 
of  custody  and  control  of  children  as  vested  in  parents,  except  where  children's 
fare  makes  it  necessary  for  state  to  interfere;  Egoff  v.  Madison  County,  170  Ind. 
245,  84  N.  E.  151 ;  Gilmore  v.  Kitson,  165  Ind.  407,  74  N.  E.  1083,— holding  that 
where  interest  of  child  demands,  state  may  take  its  custody  and  control  from 
parents. 

Cited  in  footnotes  to  State  v.  Bailey,  59  L.  R.  A.  435,  which  holds  parents'  rights 
not  infringed  by  compulsory  education  law;  Re  Reiss,  25  L.  R.  A.  798,  which  de- 
nies power  of  court  to  compel  father  to  send  children  to  visit  their  grandmother; 
People  v.  Ewer,  25  L.  R.  A.  794,  which  holds  valid,  act  prohibiting  employmei-t 
of  girls  under  fourteen  as  dancers  or  in  theatrical  exhibitions;  Stapleton  v.  Poyn- 
ter,  53  L.  R.  A.  784,  which  holds  custody  of  child  will  be  taken  against  its  will 
from  wealthy  grandparent  and  given  to  parent  of  moral  habits;  Hibbette  v.  Bains, 
51  L.  R.  A.  839,  which  sustains  father's  right  to  custody  of  child,  notwithstanding 
assent  to  wife's  deathbed  contract  to  give  custody  to  her  relatives;  State  ex  rel. 
Lasserre  v.  Michel,  54  L.  R.  A.  927,  which  denies  father's  absolute  right  to  custody 
of  minor  child;  Jones  v.  Bowman,  67  L.R.A.  860,  which  holds  that  religious 
belief  will  not  in  absence  of  statutory  requirement  be  considered  in  determining 
the  proper  custodian  of  an  infant. 

Cited   in   notes    (89   Am.   St.   Rep.   277)    on   right  of  guardian   to   custody  of 
ward;    (13   Eng.  Rul.  Cas.  54)    on  right  to  custody  and  direction  of  education 
of  infant. 
Mental  incapacity. 

Cited  in  Chase  v.  Chase,  163  Ind.  188,  71  N.  E.  485,  holding  insanity  to  dis- 
charge a  contract  employing  an  attorney  to  take  charge  of  party's  legal  affairs. 

18  L.  R.  A.  433,  ALABAMA  G.  S.  R.  CO.  v.  CARROLL,  97  Ala.  126,  38  Am.  St. 

Rep.  163,  11  So.  803. 

Same  cause  in  Federal  court,  28  C.  C.  A.  211,  52  U.  S.  App.  442,  84  Fed.  776. 
Presumption   as   to   common   law. 

Cited  in  notes    (21  L.  R.  A.  472)   on  presumption  as  to  law  of  other  states; 
Am.  St.  Rep.  875)   on  presumption  as  to  existence  of  common  law. 
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Liability   for   negligence. 

Cited  in  Louisville  &  X.  R.   Co.  v.  Mertz,   I.  &  Co.   149  Ala.   564,   43   So.   7, 
holding  that  there  must  be  negligence  which  is  approximate  cause  of  injury. 
Negligence  of  fellow  servants. 

Cited  in  Laughran  v.  Brewer,  113  Ala.  518,  21  So.  415,  holding,  under  em- 
ployees' liability  act,  master  not  liable  for  injury  suffered  by  servant,  due  to  neg- 
ligence of  fellow  servant  disobeying  master's  instructions;  Louisville  &  X.  R.  Co. 
v.  Woods,  105  Ala.  569,  17  So.  41,  allowing  amendment  to  complaint  under  em- 
ployers' liability  act,  alleging  that  injury  to  brakeman  was  due  to  negligence  of 
defendant's  engineer,  a  fellow  servant  of  plaintiff;  Dormidy  v.  Sharon  Boiler 
Works,  127  Fed.  486,  holding  master  liable  under  Alabama  statute  for  injury  to 
servant  by  negligence  of  fellow  servant;  Woodward  Iron  Co.  v.  Cook,  124  Ala.  353, 
27  So.  455,  holding  that  to  render  master  liable  for  maintenance  of  defective  tram 
track  in  charge  of  fellow  servants,  want  of  care  in  selection  of  such  servants  must 
be  shown. 
Who  are  fellow  servants. 

Cited  in  note   (18  L.  R.  A.  793,  797)   on  who  are  fellow  servants. 
Vice  principalship. 

Cited  in  Tutwiler  Coal,  Coke  &  I.  Co.  v.  Farrington,  144  Ala.  168,  39  So. 
898,  holding  that  master  may  delegate  his  duty  of  maintaining  safe  conditions 
to  carefully  selected  agents. 

Cited  in  note  (54  L.  R.  A.  153)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 
Conflict  of  laws  in  negligence  causes. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Reed,  158  Ind.  28,  56  L.  R.  A.  470,  foot- 
note p.  468,  92  Am.  St.  Rep.  293,  62  N.  E.  488,  denying  right  to  recover  in  other 
state  for  injury  from  fellow  servant's  negligence  in  state  where  no  remedy  given; 
Louisville  &  N.  R.  Co.  v.  Williams,  113  Ala.  404,  21  So.  938,  holding  maintenance 
of  action  for  death  of  person,  caused  by  wrongful  act  of  another,  governed  by  law 
of  place  where  act  was  committed;  Louisville  &  X.  R.  Co.  v.  Cook,  168  Ala.  599, 
53  So.  190,  holding  that  where  injury  to  servant  occurred  in  another  state  and 
negligence  of  master  occurred  in  that  state,  law  of  that  state  controls  as  to 
liability  of  master;  Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo.  App.  256,  130 
S.  W.  430;  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  762,  —  L.R.A.  (X.S.)  — , 
111  Pac.  1080, — to  the  point  that  right  to  recovery  for  injury  resulting  from 
another's  negligence  is  determined  by  law  of  place  where  injury  occurred; 
Chandler  v.  St.  Louis  &  S.  F.  R.  Co.  127  Mo.  App.  42,  106  S.  W.  553;  WTatford 
v.  Alabama-Florida  Lumber  Co.  152  Ala.  183,  44  So.  567, — holding  that  there 
can  be  no  recovery  for  injuries  to  the  person  sustained  in  another  state  unless 
actionable  by  the  laws  of  the  state  where  received. 

Cited  in  footnotes  to  Chicago  &  E.  I.  R.  Co.  v.  Rouse,  44  L.  R.  A.  410,  which 
holds  master's  liability  for  fellow  servant's  act  governed  by  law  of  place  where 
cause  of  action  arises;  Jones  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  49  L.  R.  A.  640, 
which  holds  statute  of  state  where  railroad  employee  was  injured,  as  to  presump- 
tive evidence  of  employer's  knowledge  of  defect  in  appliance,  not  govern  in  action 
in  other  state;  Turner  v.  St.  Clair  Tunnel  Co.  36  L.  R.  A.  134,  which  upholds  mas- 
ter's liability  for  injury  to  employee  sent  from  Michigan  side  to  work  on  Canadian 
side  without  warning  of  dangers  governed  by  law  of  Canada. 

Cited  in  note   (56  L.  R.  A.  195,  216,  217)   on  conflict  of  laws  as  to  action  for 
death  or  bodily  injury. 
Nature  of  personal  injury  action. 

Cited  in  Re  Crescent  Lumber  Co.  154  Fed.  726,  holding  that  a  personal  in- 
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jury   action   against  an   employer  by   an   employee   is  one   in  tort  and   not  one 

based   on   contract. 

Limitation    of   carrier's*    liability. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds 
negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  preadjustment 
in  bill  of  lading  assented  to  by  shipper;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co. 
49  L.  R.  A.  558,  which  holds  prohibition  against  carriers'  limiting  liability  in- 
applicable to  contract  by  domestic  corporation  in  other  state  for  transportation 
entirely  outside  of  state. 

18  L.  R.  A.  440,  McCANDLESS  v.  RICHMOND  &  D.  R.  CO.  38  S.  C.  103,  16  S.  E. 

429. 
Police  power. 

Cited  in  Darlington  v.  Ward,  48  S.  C.  581,  38  L.  R.  A.  338,  26  S.  E.  906  (dissent- 
ing opinion  by  Pope,  J. ) ,  who  holds  town  ordinance  forbidding  keeping  of  hogs 
within  corporate  limits  not  valid  exercise  of  police  power;  Thomas  v.  Moultrie- 
ville,  52  S.  C.  184,  29  S.  E.  647,  holding  tax  of  $8  per  year  on  each  lot  owner 
within  incorporated  town,  to  keep  streets  in  repair,  proper  exercise  of  police 
power;  State  ex  rel.  George  v.  Aiken,  42  S.  C.  264,  26  L.  R.  A.  363,  20  S.  E.  221 
(dissenting  opinion),  majority  holding  dispensary  act  of  South  Carolina  (act  of 
1893)  valid  exercise  of  police  power;  Stehmeyer  v.  Charleston,  53  S.  C.  279,  31 
S.  E.  322,  denying  right  of  city  in  exercise  of  police  power  to  assess  cost  of  water 
mains  upon  owners  of  lots  abutting  on  streets  in  which  pipes  are  laid. 
Alteration  or  amendment  of  corporate  charter. 

Cited  in  Mathis  v.  Southern  R.  Co.  53  S.  C.  257,  31  S.  E.  240,  holding  chartei 
of  private  corporation  subject  to  alteration  or  amendment  as  state  legislatur 
may  declare. 
Kqu.-i  I   protection  and  privileges. 

Cited  in  note  (21  L.  R.  A.  790)  on  class  legislation. 
Making?  railroads  absolutely  liable   for  fires   or  stock  killed. 

Cited  in  Simmons  v.  Western  U.  Teleg.  Co.  63  S.  C.  432,  57  L.  R.  A.  610,  X  S. 

E.  521,  holding  statute  making  all  railroads  liable  for  damages  by  fire  not   *ncon- 
stitutional  on  account  of  affecting  particular  class  of  interests;   St.  Louis  &  S. 

F.  R.  Co.  v.  Mathews,  165  U.  S.  21,  41  L.  ed.  619,  17  Sup.  Ct.  Rep.  243,  upholding 
statute  of  Missouri  fixing  liability  upon  railroads  for  damages  sustained  by  fires 
emanating  from  locomotives ;  Dean  v.  Charleston  &  W.  Car.  R.  Co.  55  S.  C.  506,  33 
S.  E.  579;  Mobile  Ins.  Co.  v.  Columbia  &  G.  R.  Co.  41  S.  C.  414,  44  Am.  St.  Rep. 
725,  19  S.  E.  858;  Lipfeld  v.  Charlotte,  C.  &  A.  R.  Co.  41  S.  C.  287,  19  S.  E.  497; 
Hunter  v.  Columbia  N.  &  L.  R.  Co.  41  S.  C.  89,  19  S.  E.  197,— upholding  statute 
fixing  liability  of  railroads  for  fires  caused  by  sparks  from  locomotives;  McCul- 
lough  v.  Brown,  41  S.  C.  242,  23  L.  R.  A.  419,  19  S.  E.  458,  holding  statute  fixing 
upon   railroad  liability  for   fire  originating  from   locomotives,  valid  exercise  of 
police  powers;  Brown  v.  Carolina  Midland  R.  Co.  67  S.  C.  486,  100  Am.  St.  Rep. 
756,   46   S.   E.   283,   upholding  statute   fixing   liability   for   communicated   fires; 
German-American   Ins.   Co.  v.  Southern  R.   Co.   77   S.   C.  477,   58  S.   E.   337,   12 
'Ann.    Cas.    495    (dissenting   opinion),    on    constitutionality    of    statutes    making 
railroad    company    liable    for    damage    for    fire    communicated    irrespective    of 
negligence. 

Cited  in  footnote  to  Wadsworth  v.  Union  P.  R.  Co.  23  L.  R.  A.  812,  which  holds 
unconstitutional,  act  creating  absolute  liability  for  stock  killed  or  injured  by 
trains. 

Cited  in  notes   (25  L.  R.  A.  161)   on  constitutionality  of  statutes  making  rail- 
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road  companies  absolutely  liable  for  damage  by  fires  set  out  by  them,  or  for  stock 
killed  by  them,  irrespective  of  negligence;    (35  L.R.A. (X.S.)    1017)   on  constitu- 
tionality of  statutes  making  railroads   absolutely  liable  for  damage  by   fire  or 
to  stock. 
Discrimination  against  carriers. 

Cited  in  Porter  v.  Charleston  &  S.  R.  Co.  63  S.  C.  179,  90  Am.  St.  Rep.  670r 
41  S.  E.  108,  upholding  act  making  carriers  liable  for  penalty  for  failure  to  pay 
loss  caused  by  breakage  in  transit. 
Statute  imposing-  liability  on  county  for  Injury  on  highway. 

Cited  in  Blum  v.  Richland  County,  38  S.  C.  294,  17  S.  E.  20,  holding  constitu- 
tional, act  permitting  person  injured  on  defective  highway  to  recover  damages^ 
from  county. 
Liability  of  railroad  for  fire. 

Cited  in  Wilson  v.  Southern  R.  Co.  65  S.  C.  426,  43  S.  E.  964,  holding  railroad 
liable  under  statute  for  fire  communicated  by  locomotive  or  originating  within 
right  of  way;  Fraser  v.  Pere  Marquette  R.  Co.  18  Ont.  L.  Rep.  598,  on  liability 
of  railroad  company  for  damage  done  by  fires  along  a  railroad. 
State   interference   -with   interstate   commerce. 

Cited  in  Burrows  v.  Delta  Transp.  Co.  106  Mich.  596,  29  L.  R.  A.  473,  64  1ST. 
W.  501,  holding  act  of  legislature  making  steamboat  company  liable  for  damages 
by  fire  not  regulation  of  commerce  among  states. 
Contracts  made  with  reference  to  existing  laws. 

Cited  in  Geiger  v.  Geiger,  57  S.  C.  526,  35  S.  E.  1031,  holding  homestead  acts 
giving  exemption  to  widow  not  unconstitutional  as  to  debts  created  since  adoption 
of  laws. 
Validity  of  special  liability   statutes. 

Cited  in  Johnson  v.  Spartan  Mills,  68  S.  C.  357,  47  S.  E.  695,  1  Ann.  Caa.  409, 
on  the  constitutionality  of  special  liability  statutes. 

18  L.  R.  A.  447,  MILLIKIX  v.  EDGAR  COUNTY,  142  111.  528,  32  N.  E.  493. 
Power  of  municipality. 

Cited  in  Mercer  County  v.  Wolff,  237  111.  78,  86  X.  E.  708,  sustaining  right 
of  county  to  condemn  land  for  site  for  county  jail. 
As  to  contracts. 

Cited  in  Carlyle  v.  Carlyle  Water,  Light  &  P.  Co.  52  111.  App.  582,  holding  city 
ordinance  repudiating  contract  to  supply  water  for  fixed  time  and  rate,  void ;  Illi- 
nois Central  Hospital  v.  Jacksonville,  61  111.  App.  202.  holding  contract  of  mu- 
nicipality to  furnish  water  for  specific  period  at  fixed  rate  ultra  vires,  as  limiting 
its  governmental  powers;  Danville  v.  Danville  Water  Co.  178  111.  313,  69  Am.  St. 
Rep.  304,  53  X.  E.  118,  holding  it  not  to  be  within  constitutional  power  of  munici- 
pality to  contract  for  supply  of  water  at  fixed  rate  for  fixed  period. 

Distinguished  in  Freeport  Water  Co.  v.  Freeport  City,  180  U.  S.  615,  45  L.  ed. 
694,  21  Sup.  Ct.  Rep.  493   (dissenting  opinion  by  Justice  White),  who  holds  con- 
tract to  supply  water  for  given  time  at  fixed  rate  not  subject  of  abrogation  by 
changes  of  rates  during  existence  of  contracts. 
Contracts   beyond   term   of   contracting   officers. 

Cited  in  Manley  v.  Scott,  108  Minn.  144,  29  L.R.A. (X.S.)  655,  121  N.  W. 
628,  holding  board  of  county  commissioners  to  have  power  to  employ  a  morgue 
keeper  for  one  year  notwithstanding  new  members  come  on  board  before  expira- 
tion of  year. 
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Cited  in  note  (29  L.R.A.  (X.S.)  656)  on  power  of  board  to  appoint  officer  or 
make  contract  for  term  extending  beyond  its  own. 

Distinguished  in  Picket  Pub.  Co.  v.  Carbon  County,  36  Mont.  190,  13  L.R.A. 
(N.S.)    1115,  122  Am.  St.  Rep.  352,  92  Pac.  524,  holding  that  a  county  board 
might   contract   for   printing   though   contract   extends   over   a   part   of   term   of 
succeeding  board. 
Power   of   regents    to    remove    teacher. 

Cited  in  footnote  to  Gillan  v.  Normal  Schools,  24  L.  R.  A.  336,  which  holds 
power  of  board  of  regents  to  remove  normal  school  teacher  at  pleasure  cannot  be- 
limited  by  by-law  or  contract  of  board. 

18  L.  R.  A.  449,  WILSON  v.  TROY,  135  N.  Y.  96/48  N.  Y.  S.  R.  364,  31  Am.  St. 

Rep.  817,  32  N.  E.  44. 
Implied  notice. 

Cited  in  Stedman  v.  Rome,  88  Hun,  281,  34  N.  Y.  Supp.  737,  holding  notice  of 
dangerous  condition  of  cross-walk  imputed  to  city  Avhose  officers  were  negligent  in 
constructing  said  walk;  Stephani  v.  Manitowoc,  89  Wis.  472,  62  N.  W.  176,  holding- 
absolute,  duty  of  city  to  render  bridge  safe,  failure  so  to  do  being  negligence,  no- 
tice of  which  is  imputable  to  it;  Akers  v.  New  York,  14  Misc.  526,  35  N.  Y.  Supp. 
1099,  holding  notice  of  dangerous  character  of  excavation  made  under  direction  of 
eity,  and  improperly  guarded,  attributable  to  it;  Ludlow  v.  Fargo,  3  N.  D.  491,  57 
N.  W.  506,  holding  plaintiff  not  bound  to  show  actual  or  constructive  notice  to  city 
of  fact  that  ditch  dug  by  its  authority  across  public  street  was  unguarded;  Tinker 
v.  New  York,  0.  &  W.  R.  Co.  71  Hun,  434,  24  N.  Y.  Supp.  977,  holding  knowledge 
of  foreman  that  sticks  of  timber  were  placed  in  ditch  along  highway  on  railroad 
company's  land  imputable  to  company,  and  question  of  notice,  therefore,  unim- 
portant; Twist  v.  Rochester,  37  App.  Div.  317,  55  N.  Y.  Supp.  850,  holding  actual 
notice  to  city  as  to  negligent  construction  of  patrol  line  operated  by  it,  unneces- 
sary; Frost  v.  Port  Chester,  139  App.  Div.  198,  123  N.  Y.  Supp.  768,  to  the 
point  that  when  dangerous  condition  of  streets  results  from  acts  of  municipality, 
necessity  of  proving  actual  or  constructive  notice  in  order  to  impute  liability 
does  not  exist;  Hutchinson  v.  Clarke,  26  R.  I.  309,  58  Atl.  948,  holding  city- 
liable  without  notice  where  accident  occurred  because  of  a  failure  to  properly 
fill  a  sewer  trench;  Lockwood  v.  Dover,  73  N.  H.  214,  61  Atl.  32,  holding  city 
liable  for  acts  of  commissioners  entrusted  with  control  and  management  of  water- 
works; Tabor  v.  Buffalo,  136  App.  Div.  261,  120  N.  Y.  Supp.  1089,  holding  where 
an  excavation  is  made  under  permit  from  city,  city  is  under  duty  to  inspect 
until  condition  is  restored. 

Distinguished  in  Andrews  v.  Elmira,  128  App.  Div.  701,  113  N.  Y.  Supp.  711, 
holding  city  not  liable  for  failure  to  light  in  an  outlying  district  which  is  not 
out  of  repair. 
Interest  as   damagres. 

Cited  in  Laycock  v.  Parker,  103  Wis.  182,  79  N.  W.  327,  holding  creditor  entitled 
to  recover  interest  on  claim  against  debtor  from  date  of  demand;  Coughlin  v.  New 
York,  35  Misc.  448,  71  N.  Y.  Supp.  91,  holding  contractor  entitled  to  interest  on 
claim  for  work  done,  payment  of  which  was  unreasonably  delayed;  Lakeside  Paper 
Co.  v.  State,  55  App.  Div.  210,  66  N.  Y.  Supp.  959,  holding  interest  recoverable  on 
claim  of  trespass  from  date  of  filing;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  4  C.  C.  A. 
454,  10  U.  S.  App.  629,  54  Fed.  481,  holding  it  not  prejudicial  error  of  trial  court 
to  charge  that  jury  "will  allow"  interest  on  claim  for  damages,  instead  of  "may 
allow;"  Lakeside  Paper  Co.  v.  State,  45  App.  Div.  114,  60  N.  Y.  Supp.  1081,  hold- 
ing interest  recoverable  on  damage  claim  from  date  of  filing;  Devlin  v.  New  York, 
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4  Misc.  120,  24  X.  Y.  Supp.  116,  holding  interest  recoverable  as  element  of  dam- 
ages on  loss  sustained  for  breach. of  contract  by  municipality;  Gray  v.  Central  R. 
Co.  157  X.  Y.  492,  52  X.  E.  555  (dissenting  opinion  by  O'Brien,  J.),  who  holds 
interest  recoverable  on  sum  representing  damage  sustained  for  breach  of  con- 
tract; Xevv  York,  C.  &  St.  L.  R.  Co.  v.  Roper,  —  Ind.  — ,  36  L.R.A. (X.S.)  957, 
96  X.  E.  468,  holding  that  interest  should  be  allowed  by  way  of  damages  on 
-value  of  building  destroyed  by  fire  through  another's  negligence;  Tifton  v.  Thomas- 
ville  &  Gulf  R.  Co.  v.  Butler,  4  Ga.  App.  194,  60  S.  E.  1087,  holding  a  verdict 
allowing  interest  on  damages  irregular  but  not  illegal ;  Albany  &  X.  R.  Co.  v. 
Wheeler,  6  Ga.  App.  272,  64  S.  E.  1114,  sustaining  a  verdict  including  interest 
on  value  of  property  destroyed  by  fire  through  negligence  also  citing  annotation 
to  the  same  point;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moseley,  6  Ind.  Terr.  374,  98  S.  W. 
129,  sustaining  allowance  of  interest  on  damages  to  real  property;  Fell  v.  Union 
P.  R.  Co.  32  Utah,  105,  28  L.R.A. (X.  S.)  7,  88  Pac.  1003,  13  Ann.  Cas.  1137, 
holding  damages  recorded  for  delay  in  transportation  of  live  stock,  to  draw  inter- 
est from  time  of  delivery  of  stock;  Tryon  v.  Lyon,  133  App.  Div.  798,  118  X.  Y. 
.Supp.  5  (dissenting  opinion),  on  allowance  of  interest  on  unliquidated  claims 
for  damages. 

Cited  in  footnotes  to  Xorcross  v.  Cambridge,  33  L.  R.  A.  843.  which  sustains 
eminent  domain  statute,  notwithstanding  failure  to  provide  for  interest  from 
time  of  formal  taking  to  date  of  actual  entry;  Sargent  v.  Tuttle,  32  L.  R.  A.  822, 
which  denies  right  to  interest  on  sewer  assessments,  unless  law  so  provides. 

Cited  in  notes  (28  L.R.A. (X.S.)  35,  73,  77,  78)  on  interest  on  unliquidated 
•damages ;  ( 14  Eng.  Rul.  Cas.  563 )  as  to  when  interest  will  be  allowed. 

Distinguished  in  Kerr  v.  Xew  York  Elev.  R.  Co.  49  Misc.  332,  96  X'.  Y.  Supp. 
1021,  sustaining  the  discretionary  power  of  court  to  allow  interest  in  suit  for 
damages  done  an  adjoining  property  owner  by  an  elevated  railway. 
Question  for  jury. 

Cited  in  State  ex  rel.  Roberts  v.  Hope,  121  Mo.  39,  25  S.  W.  893,  holding  allow- 
ance of  interest  on  claim  for  damages  from  trespass,  question  for  jury. 

Cited  in  footnote  to  King  v.  Southern  P.  Co.  29  L.  R.  A.  755,  which  holds  al- 
lowance of  interest  on  value  of  property  negligently  destroyed  within  discretion 
of  jury. 
^Liability  of  municipality  for  defects  In  streets. 

Cited  in  Allen  v.  Minden,  127  La.  406,  53  So.  666,  holding  that  town  is  liable 
for  negligence  in  making  repairs  where  it  leaves  pit  in  street  with  no  railing 
.around  it,  nor  any  lights  or  danger  signs. 

Cited  in  footnote  to  Collier  v.  Fort  Smith,  68  L.R.A.  237,  which  denies  lia- 
bility of  municipality  for  injury  to  traveler  due  to  failure  of  municipal  officers 
to  display  signals  to  warn  travelers  on  leaving  an  obstruction  in  a  highway  over 
night. 

Cited  in  notes  (19  L.R.A.  (N.S.)  514;  20  L.R.A.  (N.S.)  703)  on  liability  of 
municipality  for  defects  or  obstructions  in  streets. 

18  L.  R.  A.  458,  HOPE  v.  BREWER,  136  X.  Y.  126,  48  X.  Y.  S.  R.  834,  32  X.  E. 

558. 
Conversion   of  realty  into  personalty. 

Cited  in  Trask  v.  Sturges,  31  Misc.  200,  63  X.  Y.  Supp.  1084,  holding  valid,  trust 
created  in  personalty  which,  by  terms  of  will,  is  to  be  converted  from  sale  of 
realty;  Re  Hogarty,  62  App.  Div.  83,  70  N.  Y.  Supp.  839,  holding  provision  in  will 
directing  sale  of  realty  operates  as  equitable  conversion  into  personalty,  notwith- 
standing failure  of  executor  to  carry  out  said  provision;  Re  Russell,  59  App.  Div. 
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246,  69  N.  Y.  Supp.  563.  holding  direction  to  executor  to  sell  real  estate  for  speci- 
fied purposes  of  distribution,  equitable  conversion  of  real  estate  into  personalty; 
Iglehart  v.  Iglehart.  26  App.  D.  C.  217,  6  Ann.  Cas.  732,  holding  that  an  express 
direction  by  testator  to  sell  real  property  operates  to  convert  real  property  into 
personalty  at  death  of  testator  though  date  of  sale  is  not  immediate ;  March  v. 
March,  186  X.  Y.  104,  8  L.R.A. (N.S.)  183,  78  N.  E.  704,  holding  provision  for 
executor  to  sell  real  property  to  be  mandatory  and  to  operate  to  convert  realty 
into  personalty. 

Cited   in  note    (7   Eng.   Rul.  Cas.  23)    on  equitable   conversion  of  realty  into 
personalty,  and  vice  versa. 
Unlawful  perpetuities. 

Cited  in  Deegan  v.  Wade,  144  N.  Y.  576,  39  N.  E.  692,  holding  provision  in  will 
directing  executor  to  sell  lands  at  certain  time  within  statutory  period  not  cre- 
ation of  unlawful  perpetuity. 

Cited  in  footnote  to  Murphy  v.  Whitney,  24  L.  R.  A.  123,  which  holds  agreement 
that  land  descending  to  brothers  and  sisters  shall  on  death  of  last  survivor  pass  to 
child  of  only  married  one  not  void  as  perpetuity. 

Cited   in   notes    (26   L.R.A. (N.S.)    724)    on  allowing  period  for  conversion   of 
property   as   violation   of   rule   against   perpetuities   or   suspension   of   power   of 
alienation;    (49  Am.  St.  Rep.  131)    on  rule  against  perpetuities;    (21  Eng.  Rul. 
Cas.  158)   on  perpetuities  and  their  value. 
I)4-fl  11  i  K-in-s.s    of   trust. 

Followed  in  Hagen  v.  Sacrison,  19  N.  D.  176,  26  L.R.A. (N.S.)  733,  123  N.  W. 
518,  upholding  a  charitable  bequest  to  the  poor  of  a  certain  district  in  a  foreign 
land. 

Cited  in  Re  Botsford,  23  Misc.  391,  52  N.  Y.  Supp.  238,  holding  bequest  to  pub- 
lic officer  in  trust  for  poor  widows  and  orphans  void  for  indefiniteness. 
Conflict  of  laws. 

Cited  in  Re  Leo- Wolf,  25  Misc.  470,  55  N.  Y.  Supp.  650,  holding  legality  of  be- 
quest to  foreign  religious  society  depends  upon  legatee's  ability  to  take  under 
laws  of  its  domicil;  Re  Sturges,  28  Misc.  Ill,  59  N.  Y.  Supp.  783,  holding  illegal 
bequest  to  foreign  legatee  valid  if  he  is  competent  to  take  under  laws  of  his  dom- 
icil ;  Kurzman  v.  Lowy,  23  Misc.  383,  52  N.  Y.  Supp.  83,  upholding  trust  in  person- 
alty is  to  be  executed  in  foreign  jurisdiction  according  to  its  laws;  Re  Lang,  9 
Misc.  529,  30  N.  Y.  Supp.  388,  holding  law  of  foreign  legatee's  domicil  controls  as 
to  validity  of  bequest;  Robb  v.  Washington  &  J.  College,  103  App.  Div.  356,  93 
N.  Y.  Supp.  92;  St.  John  v.  Andrews  Institute,  117  App.  Div.  714,  102  N.  Y. 
Supp.  808, — construing  a  bequest  to  foreign  corporate  educational  institution 
according  to  laws  of  domicile  of  corporation;  St.  John  v.  Andrews  Institute. 
191  N.  Y.  267,  83  N.  E.  981,  14  Ann.  Cas.  708,  holding  the  validity  of  a  devise 
to  a  corporation  is  to  be  determined  by  laws  of  domicile  of  corporation;  Robb 
v.  Washington  &  J.  College,  185  N.  Y.  496,  78  N.  E.  359,  holding  where  trustee 
is  a  foreign  corporation  and  fund,  is  to  be  held  and  administered  in  a  foreign 
state  that  validity  of  trust  is  to  be  construed  as  by-laws  of  foreign  state;  Re 
Lang,  1  Gibbons,  Sur.  Rep.  135;  Hutchinson's  Estate,  17  Pa.  Dist.  R.  252, — 
holding  a  trust  for  a  charitable  purpose  to  be  administered  in  a  foreign  state 
is  to  be  governed  by  law  of  foreign  state ;  Congregational  Unitarian  Soc.  v.  Hale, 
27  X.  Y.  Civ.  Proc.  Rep.  308,  51  N.  Y.  Supp.  704,  holding  same  as  to  a  bequest  to 
a  foreign  religious  society;  Mount  v.  Tuttle,  183  N.  Y.  264,  2  L.R.A. (N.S.)  437, 
76  X.  E.  873,  holding  that  validity  of  a  grant  of  a  trustee  to  nonresident  trustee 
to  be  executed  in  foreign  state  is  to  be  governed  by  law  of  that  state;  Catt  v. 


18  L.R.A.  458]  L.  R.  A.  CASES  AS  AUTHORITIES.  410 

Catt,  118  App.  Div.  755,  103  X.  Y.  Supp.  740,  on  validity  of  charitable  bequests 
to  foreign  corporations. 

Cited  in  note  (2  L.R.A.(X.S.)  430,  432,  434,  436,  438,  456)  on  conflict  of 
laws  as  to  wills. 

Distinguished  in  Dammert  v.  Osborn,  140  N.  Y.  41,  35  N.  E.  407,  holding  bequest 
by  foreign  testator  to  domestic  charity  not  void  because  of  testator's  failure  to 
provide  specifically  for  execution  of  trust  under  domestic  laws;  Re  Robertson.  23 
Misc.  454,  51  N.  Y.  Supp.  502,  holding  bequest  to  foreign  corporation,  valid  by 
law  of  testator's  domicil,  void,  where  law  of  domicil  of  corporation  forbids  it  to 
take. 

Denied  in  Congregational  Church  Bldg.  Soc.  v.  Everitt,  85  Md.  107,  35  L.  R.  A. 
697,  36  Atl.  654,  holding  validity  of  bequest  to  foreign  corporation  determinable 
by  law  of  testator's  domicil. 

18  L.  R.  A.  465,  SAN  GABRIEL  VALLEY  LAXD  &  WATER  CO.  v.  WITMER 

BROS.  CO.  96  Cal.  623,  31  Pac.  588,  29  Pac.  500. 
Recovery  of  money  paid  under  duress. 

Cited  in  Hoadley  v.  Dumois,  11  Misc.  55,  31  N.  Y.  Supp.  853,  holding  money 
paid  under  duress  to  protect  one's  interests,  which  ought  to  have  been  paid  by 
another,  recoverable;  Finnell  v.  Finnell,  159  Cal.  539,  114  Pac.  820,  holding 
that  one  who  is  compelled  to  pay  another's  debt  is  entitled  to  recover  against 
that  other  amount  so  paid. 
Recovery  of  tax  money. 

Cited  in  Colusa  County  v.  Glenn,  124  Cal.  503,  57  Pac.  477,  holding  taxes  paid 
to  county  not  entitled  thereto  recoverable  by  county  so  entitled;  Ivessler  v.  Ked- 
zie,  106  111.  App.  4,  holding  taxes  paid  on  mortgaged  property  by  mortgagor  not 
recoverable  from  mortgagee  after  discharge  of  mortgage;  Angus  v.  Plum,  121 
Cal.  608,  54  Pac.  97,  holding  mortgagor  entitled  to  recover  money  paid  for  taxes 
of  mortgagee;  Anglo-Californian  Bank  v.  Eudey,  59  C.  C.  A.  122,  123  Fed.  42, 
holding  assignee  of  mortgage  bound  by  agreement  of  prior  assignee  assuming  and 
agreeing  to  pay  taxes  on  mortgaged  property;  Bailey  v.  Bishop,  152  N.  C.  386, 
67  S.  E.  968,  holding  abutting  owner  compelled  to  pay  for  paving  sidewalk  may 
recover  from  another  who  agreed  to  stand  between  former  and  all  costs  at  time 
of  securing  extension  of  street. 

Distinguished  in  McPike  v.  Heaton,  131  Cal.  Ill,  82  Am.  St.  Rep.  335,  63  Pac. 
179,  holding  taxes  paid  on  land  subsequently  sold  or  assigned  not  recoverable  by 
succeeding  grantee  or  assignee,  upon  covenant  against  encumbrances  implied  from 
deed. 

Questioned  in  Henry  v.  Garden  City  Bank  &  T.  Co.  145  Cal.  56,  78  Pac.  228, 
holding  mortgagee  who  has  foreclosed  mortgage  and  redeemed  from  sale  under  tax 
on  subsequent  mortgage  cannot  recover  amount  paid  from  owner  of  subsequent 
mortgage. 

Cited  as  overruled  in  William  Ede  Co.  v.  Hey  wood,   153   Cal.  617,  22  L.R.A. 
(X.S.)  565,  96  Pac.  81,  holding  purchaser  of  land  upon  which  lien  for  taxes  upon 
mortgage  is  outstanding,  who  pays  such  tax,  cannot  recover  same  from  mort- 
gagee. 
Taxation  of  judgments. 

Cited  in  footnote  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds  void,  stat- 
nte  for  taxation  of  personal  judgments  with  specified  exceptions. 
Description  of  land  In  tax  proceeding'. 

Cited  in  Best  v.  Wohlford,  144  Cal.  736,  78  Pac.  293,  holding  description  by 
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lot  and  block  was   sufficient  to   let  in  evidence  of  a  map  to   identify  the   land 

taxed. 

Assessment  l>ooU  :is  evidence. 

Cited  in  Escondido  v.  Wohlford,  153  Cal.  41,  94  Pac.  232,  holding  assessment 
book  admissible  evidence  to  show  valid  assessment  and  establish  prima  facie 
right  to  recover  tax  charged  thereon. 

18  L.  R.  A.  473,  JEWELL  v.  JEWELL,  84  Me.  304,  24  Atl.  858. 

Qualifications   of  jurors. 

Cited  in  State  v.  Harris,  69  W.  Va.  246,  —  L.R.A.(N.S.)  — ,  71  S.  E.  609, 
to  the  point  that  new  trial  may  be  granted  where  juror  is  disqualified  because 
of  relationship,  but  which  fact  was  unknown  to  party  at  trial  and  no  lack  of 
diligence  appears. 

Cited  in  footnotes  to  State  v.  Pickett,  39  L.  R.  A.  302,  which  holds  juror's  in- 
ability to  read  or  write  English  not  ground  for  new  trial;  Coughlin  v.  People,  19 
L.  R.  A.  57,  which  holds  trial  court's  de-termination  that  juror  not  disqualified  by 
opinion  reviewable  on  appeal. 
"Waiver  of  forfeiture. 

Cited  in  Hanscom  v.  Home  Ins.  Co.  90  Me.  339,  38  Atl.  324,  holding  defense 
of  forfeiture  for  nonoccupancy  waived  by  call  for  schedule  of  property  lost,  and 
conduct  leading  insured  to  believe  for  four  months  after  fire  that  loss  would  be 
paid. 

18  L.  R.  A.  479,  BURT  v.  DOUGLAS  COUNTY  STREET  R.  CO.  83  Wia.  229,  53 

N.  W.  447. 
Injuries  arising  from  electrical  appliances. 

Cited  in  Eickhof  v.  Chicago  N.  S.  Street  R.  Co.  77  111.  App.  199,  holding  electric 
railway  company  prima  facie  guilty  of  negligence  in  permitting  electricity  to  es- 
cape, causing  injury  to  passengers;  Denver  City  Tramway  Co.  v.  Hills,  50  Colo. 
337,  36  L.R.A.(N.S.)  218,  116  Pac.  125,  holding  that  doctrine  of  res  ipsa  loquitur 
applies  where  street  car  company  leaves  one  end  of  trollejr  rope  lying  on  floor 
in  such  way  that  passenger  alighting  becomes  entangled  in  it. 

Cited  in  footnote  to  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  39  L.  R.  A.  161, 
which  denies  carrier's  liability  for  injury  to  passenger  by  breaking  of  trolley  wire, 
which  comes  in  contact  with  him. 
Care   of  electric   wires. 

Cited  in  footnote  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552, 
which  holds  reasonable  care  to  keep  electric  wires  safe,  due  towards  persons  li- 
censed to  approach  them. 
Injunction   against   erection   of  wires. 

Cited  in  footnote  to  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light 
Co.  20  L.  R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction 
against  erection  of  wires  carrying  dangerous  current. 
Liability  for  injury  to  passenger. 

Cited  in  footnote  to  Proud  v.  Philadelphia  &  R.  R.  Co.  50  L.  R.  A.  468,  which 
denies  liability  for  injury  by  filth  on  car  step  in  nighttime  within  half  hour  after 
•car  inspected. 

Cited  in  note    (5  Eng.  Rul.  Cas.  462)    on  extent  of  duty  to  secure  safety  of 
passengers. 
Negligence  of  passenger. 

Cited  in  note  (34  L.  R.  A.  720)  on  negligence  of  passenger  in  passing  from  one 
<car  to  another. 
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18  L.  R.  A.  481,  BEEBE  v.  OHIO  FARMERS'  INS.  CO.  93  Mich.  514,  32  Am.  St. 

Rep.  519,  53  N.  W.  818. 
Ownership   for   insurance   purposes. 

Cited  in  footnotes  to  Hamilton  v.  Dwelling  House  Ins.  Co.  22  L.  R.  A.  527,. 
which  holds  vendor  not  sole  and  unconditional  owner  of  insured  building;  Webes- 
ter  v.  Dwelling  House  Ins.  Co.  30  L.  R.  A.  719,  which  holds  warranty  of  joint 
ownership  of  husband  and  wife  not  untrue  because  title  of  family  homestead  in 
wife,  and  of  personalty  in  husband;  Germania  F.  Ins.  Co.  v.  Home  Ins.  Co.  26 
L.  R.  A.  591,  which  holds  policy  avoided  by  sale  of  interest  to  one  taken  in  as 
partner. 

Cited   in   note    (21   L.R.A.(N.S.)    442,   445)    on   formation   of   partnership   or 
change   in   personnel   of   firm   as   affecting  change   of   title   or   ownership   within 
provision  of  policy. 
Severability  of  insurance. 

Cited  in  Ruterbusch  v.  Supreme  Court,  I.  O.  F.  162  Mich.  216,  127  N.  W.  288,. 
holding  that  it  is  not  misjoinder,  in  action  on  life  insurance  policy  payable  in- 
stated amounts  to  several  beneficiaries,  to  join  them  as  parties  plaintiff. 

Cited  in  note  (19  L.  R.  A.  218)  on  severability  of  insurance  in  same  policy. 
Waiver  of   or  estoppel   to   rely   on   conditions. 

Followed  in  Rediker  v.  Queen  Ins.  Co.  107  Mich.  227,  65  N.  W.  105,  holding  con- 
dition in  policy  against  encumbrances  waived  by  agent  issuing  same  with  knowl- 
edge of  existing  mortgage. 

Cited  in  Cronin  v.  Fire  Asso.  119  Mich.  77,  77  N.  W.  648,  holding  knowledge  of 
encumbrance  and  consent  to  foreclosure  thereof  by  insurer's  agent  valid  waiver 
of  condition  in  policy  against  encumbrances  and  foreclosure;  Raymond  v.  Farm- 
ers' Mut.  F.  Ins.  Co.  114  Mich.  389,  72  N.  W.  254,  holding  insurer  estopped  to 
deny  liability  on  policy  of  insurance  issued  by  its  secretary  having  full  knowledge 
of  condition  of  title  of  property  insured;  Robison  v.  Ohio  Farmers'  Ins.  Co.  93 
Mich.  535,  53  N.  W.  821,  holding  knowledge  by  insurer's  agent  of  true  condition 
of  applicant's  title  to  property  insured  estops  company  from  asserting  misrepre- 
sentation; Lord  v.  National  Protective  Soc.  129  Mich.  341,  88  N.  W.  876,  holding 
benefit  society  estopped  by  acceptance  and  retention  of  past-due  assessments  from 
claiming  forfeiture;  Hilt  v.  Metropolitan  L.  Ins.  Co.  110  Mich.  523,  68  N.  W.  300, 
holding  acceptance  of  premium  by  agent  with  knowledge  of  insured's  ill  health, 
valid  waiver  of  condition  in  policy  against  physical  defects  of  insured;  German 
Ins.  Co.  v.  Shader,  68  Neb.  9,  60  L.  R.  A.  922,  93  N.  W.  972,  holding  condition  re- 
quiring payment  of  premium  before  attachment  of  risk  waived  by  company  not 
repudiating  extension  of  credit  by  agent;  Maupin  v.  Scottish  Union  &  Nat.  Ins.. 
Co.  53  W.  Va.  575,  45  S.  E.  1003  (dissenting  opinion),  majority  holding  oral 
evidence  of  waiver  by  agent  of  "Iron  Safe  Clause"  in  policy  inadmissible;  Allen 
v.  Phoenix  Assur.  Co.  14  Idaho,  741,  95  Pac.  829,  holding  company  estopped  to 
assert  invalidity  of  policy  because  of  violations  of  conditions  as  to  title  and 
encumbrances  where  alleged  violations  were  known  to  company  at  time  of  issue; 
German  Ins.  Co.  v.  Shader,  68  Neb.  9,  60  L.R.A.  918,  93  N.  W.  972,  holding  rule 
that  knowledge  of  agent  is  knowledge  of  principal  applies  to  insurers;  Maupin 
v.  Scottish  Union  &  Nat.  Ins.  Co.  53  W.  Va.  572,  45  S.  E.  1003  (dissenting  opin- 
ion), on  waiver  of  provisions  of  policy  by  agent;  Constantine  v.  Kalamazoo  Beet 
Sugar  Co.  132  Mich.  486,  93  N.  W.  1088  (dissenting  opinion),  on  change  of 
contract  by  agent;  Kotwicki  v.  Thuringia  Ins.  Co.  134  Mich.  83,  95  N.  W.  976, 
holding  agent  may  by  parol  waive  stipulation  in  policy  as  to  other  insurance; 
Baumler  v.  Farmers'  Northern  Mut.  F.  Ins.  Co.  148  Mich.  431,  111  N.  W. 
1069,  holding  where  amount  of  mortgage  is  correctly  stated  to  agent  of  insurer 
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by  assured,  unable  to  read,  and  erroneously  entered  by  agent  policy  is  not 
avoided;  Haapa  v.  Metropolitan  L.  Ins.  Co.  150  Mich.  473,  16  L.R.A. (N.S.) 
1176,  121  Am.  St.  Rep.  627,  114  N.  W.  380,  holding  knowledge  of  agent  who 
solicited  was  not  imputable  to  insurer  to  base  thereon  an  estoppel  as  to  false 
material  statements  made  in  application  taken  by  medical  examiner  and  never 
seen  by  agent. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid 
policy  where  agent  knew  facts;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R. 
A.  319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  an- 
swers properly  recorded,  where  medical  examiner  knew  otherwise. 

Cited  in  notes  (4  L.R.A. (N.S.)  608)  on  effect  of  agent's  insertion  in  appli- 
cation of  false  answers  to  questions  correctly  answered  by  insured;  (10  L.R.A. 
(N.S.)  1084)  on  oral  waiver  or  estoppel  as  to  forfeitures  after  issuance  of  policy 
:and  before  loss,  under  policies  requiring  written  consent  or  waiver;  (13  L.R.A. 
(N.S.)  844)  on  effect  of  nonwaiver  agreement  on  conditions  existing  at  in- 
ception of  policy;  (107  Am.  St.  Rep.  107,  119,  140)  on  waiver  of  provisions  of 
non-waiver  or  written  waiver  of  conditions  and  forfeitures  in  policies. 

18  L.  R.  A.  486,  PIERCE  v.  JOHNSON,  93  Mich.  125,  53  N.  W.  16. 

Followed  on  same  state  of  facts  in  Ripon  Knitting  Works  v.  Johnson,  93  Mich. 
129,  53  N.  W.  17. 
Fraud  as  basis  for  attachment. 

Cited  in  note  (30  L.  R.  A.  474)  on  what  intent  to  defraud  will  sustain  attach- 
ment. 

18  L.  R.  A.  487,  BLOOMINGTON  v.  LATHAM,  142  111.  462,  32  N.  E.  506. 
Local  improvements. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  653,  39  N.  E.  1077,  holding  it 
not  necessary,  upon  levying  assessment  by  special  taxation,  to  ascertain  benefits  to 
property  taxed  by  jury  as  in  eminent  domain  proceedings;  Hawes  v.  Chicago,  158 
111.  659,  30  L.  R.  A.  227,  42  N.  E.  373,  holding  ordinance  compelling  substitution 
of  cement  walk  in  place  of  plank  walk  in  front  of  vacant  20-acre  lot  unreason- 
able; People  ex  rel.  Gish  v.  Lake  Erie  &  W.  R.  Co.  248  111.  34,  93  N.  E.  288, 
holding  that  municipality  has  no  inherent  power  to  levy  taxes  or  assessments; 
Chicago  v.  Mecartney,  216  111.  383,  75  N.  E.  117,  holding  requirement  of  constitu- 
tion for  compensation  satisfied  by  institution  of  proceeding  for  special  assess- 
ment for  local  improvement. 

Cited   in   note    (28   L.R.A.  (N.S.)    1198)    on  assessments   for  improvements   by 
front-foot  rule. 
Eminent  domain. 

Q,ited  in  Leopold  v.  Chicago,  150  111.  576,  37  N.  E.  892,  holding,  in  condemning 
portion  of  private  lands  for  public  use,  damage  occasioned  by  such  taking  cannot 
be  offset  by  supposed  special  benefits  accruing  to  land  remaining;  Payne  v.  South 
Springfield,  161  111.  293,  44  N.  E.  105,  holding  assessment  of  cost  of  condemning 
private  property  upon  property  not  in  fact  benefited  thereby  violative  of  constitu- 
tional right. 

Cited  in  note  (18  L.  R.  A.  544)  on  protection  of  private  rights  from  interfer- 
ence by  public. 

Distinguished  in  Waggeman  v.  North  Peoria,  155  111.  547,  40  N.  E.  485,  holding 
it  not  violative  of  constitutional  right  in  condemnation  proceedings  to  offset  spe- 
•eial  benefits  against  damages. 
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18  L.  R,  A.  491,  HEYWOOD  v.  FUKMER,  158  Ind.  658,  32  N.  E.  574. 
Distinction   between   lease,   license,   and   contract   of   sale. 

Cited  in  Lacey  v.  Xeweomb,  95  Iowa,  296,  63  X.  W.  704,  holding  lessor  entitled  • 
to  lien  for  rent,  under  agreement  granting  exclusive  right  to  mine  coal;  Meeks 
v.  Clear  Jack  Min.  Co.  141  Mo.  App.  661,  124  S.  W.  1084,  to  the  point  that  lease 
may  authorize  lessee  to  quarry  and  remove  stone,  to  open  mines  and  remove  ores 
or  minerals,  and  such  instruments  are  not  mere  license;  Buck  v.  Cleveland,  143 
App.  Div.  880,  128  X.  Y.  Supp.  864,  to  the  point  that  receipt  for  sum  of  money 
paid  "for  exclusive  right  to  all  gravel  and  sand  for  year  above  named  and  ex- 
cluding all  other  parties  from  said  premises."  was  held  to  be  lease  and  not 
mere  license  to  take  sand;  Shenk  v.  Stahl,  35  Ind.  App.  498,  74  X.  E.  538,  hold- 
ing contract  surrendering  possession  of  land  for  gas  well  so  long  as  it  is  used 
for  same,  is  lease;  Alexander  v.  Gardner,  123  Ky.  555,  124  Am.  St.  Rep.  378. 
96  S.  W.  818,  holding  conveyance  whereby  grantee  has  right  to  transfer  rights 
thereunder,  right  to  use  land  for  purposes  mentioned,  and  surrender  same  at 
expiration  of  term,  is  lease;  Harvey  Coal  &  Coke  Co.  v.  Dillon.  59  W.  Va.  614, 
6  L.R.A.  (N.S.)  633,  53  S.  E.  928,  holding  instrument  granting  right  to  mine 
coal  with  privilege  of  extension  of  lease  in  case  coal  not  all  mined  is  lease  and 
chattel  real;  Moorshead  v.  United  R.  Co.  119  Mo.  App.  621,  96  S.  W.  261  (dis- 
senting opinion),  on  definition  of  lease. 

Annotation  cited  in  Hancock  County  v.  Imperial  Xaval  Stores  Co.  93  Miss. 
833,  17  L.R.A.(X.S.)  696,  136  Am.  St.  Rep.  561,  47  So.  177,  holding  no  interest 
in  land  passes  under  contract  granting  right  to  take  turpentine  from  trees. 

Cited  in  footnotes  to  Genet  v.  Delaware  &  H.  Canal  Co.  19  L.  R.  A.  127,  which 
holds  no  sale  of  coal  in  place  under  agreement  in  form  of  lease ;  Hutchins  v.  Dur- 
ham, 32  L.  R.  A.  706,  which  holds  occupant  of  market  stall  licensee  and  not 
lessee;  Paul  v.  Cragnas,  47  L.  R.  A.  540,  which  holds  instrument  leasing  for  year 
undivided  interest  in  mine,  to  be  worked  on  royalty  basis,  lease  and  not  mere  li- 
cense; Reynolds  v.  Van  Beuren,  42  L.  R.  A.  129,  which  holds  grant  of  privilege 
to  use  roof  of  building  for  advertising  purposes,  mere  license,  and  not  lease. 

Cited  in  notes  (4  L.R.A.  (X.S.)  211)  as  to  when  agreement  or  instrument 
conferring  right  to  mine  coal  is  to  be  regarded  as  absolute  sale  or  conveyance  of 
coal  in  place,  as  distinguished  from  lease  or  conditional  sale;  (26  L.R.A. (X.S.) 
614)  as  to  when  instrument  creating  right  in  minerals  to  be  regarded  as  lease. 

Distinguished  in  Xew  American  Oil  &  Min.  Co.  v.  Iroyer,  166  Ind.  411,  77  X. 
E.  739,  holding  title  in  contract  relative  to  prospecting  for  gas  and  oil  inchoate 
until  result  of  drilling  ascertained. 

18  L.  R,  A.  496,  REED  v.  EQUITABLE  F.  &  M.  IXS.  CO.  17  R,  I.  785,  24  Atl.  833. 
Notice  of  prior  or  other  insurance. 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  Xorwood,  16  C.  C.  A.  139,  32  U.  S.  App. 
490,  69  Fed.  74,  holding  insurer  estopped  to  deny  liability  after  loss,  on  policy 
issued  by  general  agent  having  knowledge  of  insured's  intention  to  secure  other 
and  additional  insurance;  Spalding  v.  Xew  Hampshire  F.  Ins.  Co.  71  X.  H.  443, 
52  Atl.  858,  holding  insurer  estopped  to  deny  liability  on  policy  issued  with  knowl- 
edge of  prior  insurance. 

Cited  in  note  (16  L.R.A. (X.S.)   1216,  1228)  on  estoppel  by  notice  of  additional 
insurance. 
Avoidance  of  prior  policy  by  subsequent  policy. 

Cited  in  footnote  to  Sweeting  v.  Mutual  F.  Ins.  Co.  32  L.  R  A.  570,  which  holds 
earlier  insurance  policy  not  avoided  by  subsequent  insurance,  invalid  because  of 
former  policy. 
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Cited  in  notes  (107  Am.  St.  Rep.  142)  on  waiver  of  provisions  of  non-waiver 
or  written  waiver  of  conditions  against  pre-existing  insurance;  (1  Brit.  Rul. 
Cas.  41)  on  void  or  inoperative  policies  as  breach  of  condition  against  other 
insurance  on  property;  (14  Eng.  Rul.  Cas.  30)  on  avoidance  of  policy  hy  other 
insurance. 
Aotice  to  insurance  agent. 

Cited  in  Leonard  v.  New  England  Mut.  L.  Ins.  Co.  22  R.  I.  521,  48  Atl.  808, 
holding  notice  to  agent  writing  application  after  insurance  no  notice  to  insurer 
sufficient  to  create  estoppel;  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  23  R.  I. 
459,  57  L.  R.  A.  499,  91  Am.  St.  Rep.  643,  5.0  Atl.  834,  holding  statement  by 
solicitor  of  insurer  to  applicant  as  to  materiality  of  facts  brought  to  his  attention 
not  binding  on  insurer. 

Distinguished  in  Parsons  v.  Lane   (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn.  107, 
4  L.R.A.  (N.S.)    236,   106  N.  W.  485,  7  Ann.  Cas.  1144,  where  neither  company 
nor  its  agent  had  knowledge  of  conditions,  and  there  were  no  facts  upon  which 
to  base  waiver. 
Authority  of  agent. 

Cited  in  Bryan  v.  National  L.  Ins.  Asso.  21  R.  I.  152,  42  Atl.  513,  denying  au- 
thority of  agent,  other  than  "regular"  or  general  agent,  to  extend  time  for  pay- 
ment of  premium;  Monast  v.  Manhattan  L.  Ins.  Co.  32  R.  I.  569,  79  Atl.  932, 
holding  that  insurance  broker  has  no  authority  to  bind  company  by  false  repre- 
sentations made  to  insured  as  to  contents  of  policy ;  Leonard  v.  State  Mut.  Life 
Assur.  Co.  24  R.  I.  8,  96  Am.  St.  Rep.  698,  51  Atl.  1049,  holding  one  authorized 
only  to  solicit  insurance  is  agent  of  applicant  in  making  application. 

18  L.  R.  A.  498,  SAVINGS  BANK  v.  AUTHIER,  52  Minn.  98,  53  N.  W.  812. 
Erroneous  or  defective  service. 

Cited  in  Slingluff  v.  Gainer,  49  W.  Va.  10,  37  S.  E.  771,  holding  decree  based 
on  process  served  upon  wrong  person,  of  no  effect;  National  Metal  Co.  v. 
Greene  Consol.  Copper  Co.  11  Ariz.  114,  9  L.R.A. (N.S.)  1065,  89  Pac.  535,  on  the 
insufficiency  of  other  than  personal  service  of  summons  though  coupled  with 
knowledge;  Bennett  v.  Supreme  Tent,  K.  M.  40  Wash.  434,  2  L.R.A. (N.S.)  391, 
82  Pac.  744,  holding  the  service  of  the  summons  being  made  by  mail  was  in- 
sufficient to  render  him  personally  liable. 

Cited  in  footnote  to  Treftz  v.  Stahl,  18  L.  R.  A.  500,  which  holds  defective  serv- 
ice of  notice  of  motion  to  place  case  on  short-cause  calendar  by  leaving  with  occu- 
pant of  office  waived  by  permitting  trial  without  objection. 

Cited  in  note   (16  Am.  St.  Rep.  496)   on  effect  of  defects  in  service  of  process 
on  jurisdiction. 
Vacation  of  judgments  on  motion. 

Cited  in  note  (60  Am.  St.  Rep.  643,  644)  on  vacation  of  judgments  on  motion 
when  not  specially  authorized  by  statute. 

18  L.  R.  A.  500,  TREFTZ  v.  STAHL,  46  111.  App.  462. 
Motion  to  set  aside  judgment. 

Cited  in  Hahn  v.  Gates,  67  111.  App.  598,  holding  affidavit  on  which  motion  to 
set  aside  judgment  is  based  should  state  facts,  not  conclusions;  Grosvenor  v. 
Doyle,  50  111.  App.  49,  holding  neglect  of  defendant  in  default  to  give  notice  to  set 
aside  default  judgment  estops  him  to  contest  final  decree ;  Copper  King  v. 
Johnson,  9  Ariz.  72,  76  Pa.  594,  holding  affidavit  of  merits  insufficient  to  sus- 
tain motion  to  set  aside  judgment. 
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Short-cause   calendar. 

Cited  in  Auburn  Cycle  Co.  v.  Foote,  69  111.  App.  647,  holding  irregularities  in 
service  of  notice  of  motion  to  strike  cause  waived  where  adverse  party  files  affi- 
davit; Johnston  v.  Brown,  51  111.  App.  551,  holding  failure  of  litigant  to  take 
prompt  advantage  of  irregularities  in  service  of  notice  to  place  cause  on  short- 
cause  calendar  deemed  waiver;  McGuire  v.  Gilbert,  99  111.  App.  518;  Belinski  v. 
Brand,  76  111.  App.  407;  Union  Book  Co.  v.  Robinson,  105  111.  App.  237, — holding 
objection  to  cause  being  on  short-cause  calendar  should  be  made  in  trial  court,  at 
once  upon  service  of  notice;  Freund  v.  Huylers,  102  111.  App.  487,  holding  long 
delay  in  making  motion  to  strike  cause  from  short-cause  calendar  waiver  of  al- 
leged irregularities;  Wheatley,  B.  &  Co.  v.  Chicago  Trust  &  Sav.  Bank,  64  111. 
App.  615,  holding  irregularities  incident  to  preparation  for  trial  of  cause  which 
is  upon  short-cause  calendar  waived  by  failure  of  parties  to  move  for  removal  of 
cause  from  calendar  until  day  of  trial. 

18  L.  R.  A.  502,  STATE  v.  INDIANA  &  I.  S.  R.  CO.  133  Ind.  69,  32  N.  E.  817. 

Followed  without  discussion  in  Pennsylvania  Co.  v.  State,  142  Ind.  434,  41  N.  E. 
937;  State  v.  Pennsylvania  Co.  133  Ind.  700,  32  N.  E.  822. 
Construction  of  penal   statutes. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  State,  13  Ind.  App.  531,  41  N.  E.  952,  hold- 
ing statute  requiring  railroads  to  post  information  on  blackboards,  concerning 
arrival  of  trains  at  stations  where  "there  is  a  telegraph  office,"  not  violated  for 
failure  to  post  such  information  at  night,  when  no  operator  on  duty;  Louis- 
ville &  N.  R.  Co.  v.  Com.  102  Ky.  310,  53  L.  R.  A.  152,  43  S.  W.  458,  holding  stat- 
ute requiring  stations  and  ticket  offices  to  be  open  thirty  minutes  before  departure 
of  trains  not  applicable  to  night  trains  at  stations  not  kept  open;  Gustavel  v. 
State,  153  Ind.  617,  54  N.  E.  123,  construing  clause  in  statute  forbidding  taking 
of  fish,  except  with  hook  and  line,  during  certain  season  "in  any  of  the  waters  of 
this  state,"  to  mean  "any  of  the  other  waters,"  where  preceding  clause  forbade  any 
taking  by  any  means  in  "any  of  the  streams"  of  the  state;  McGuire  v.  St. 
Louis,  M.  &  S.  R.  Co.  113  Mo.  App.  82,  87  S.  W.  564,  construing  "station"  in 
statute  requiring  fencing  of  tracks  as  place  for  receipt  and  discharge  of  passen- 
gers and  freight;  Moore  v.  Campbell,  85  Ark.  584,  109  S.  W.  544,  construing 
"depot"  in  ordinance  against  drumming  as  including  platforms  and  grounds 
connected  therewith;  Southern  R.  Co.  v.  State,  165  Ind.  627,  75  X.  E.  272,  hold- 
ing that  penalty  is  recoverable  for  each  violation  of  statute  requiring  posting  of 
time  of  arrival  of  trains. 
State  regulation  of  railroads. 

Cited  in  State  v.  Kentucky  &  I.  Bridge  Co.  136  Ind.  198,  35  N.  E.  991,  holding 
statute  requiring  railroad  companies  to  place  blackboards  in  stations  on  which 
to  write  time  of  arrival  of  trains  not  applicable  to  company  operating  trains  on 
schedule  less  than  time  required  in  statute  for  posting  notice  of  train  arrivals; 
State  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  291,  61  X.  E.  669,  holding  pen- 
alty imposed  on  railroad  company  under  blackboard  law  applies  to  failure  to 
maintain  blackboard,  and  not  to  variance  from  prescribed  dimensions;  McGuire 
v.  Chicago,  B.  &  I.  R.  Co.  131  Iowa,  370,  33  L.R.A.(X.S-)  720,  108  X.  W.  902, 
holding  that  state  statute  against  relief  plan  relieving  railroad  from  liability  is 
applicable  to  foreign  railroad  company. 
Judicial  notice. 

Approved  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Heck,  151  Ind.  312,  50  N.  E.  988; 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  199,  102  Fed.  107 ;  Youree  v.  Vicks- 
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burg,  S.  &  P.  R.  Co.  110  La.  795,  34  So.  779, — holding  that  court  will  take  judicial 

notice  of  use  of  telegraph  to  control  movement  of  trains. 

Penalties. 

Cited  in  Southern  Exp.  Co.  v.  Com.  92  Va.  64,  41  L.  R.  A.  438,  22  S.  E.  809, 
holding  recovery  of  penalty  in  nature  of  fine  or  forfeiture  for  violating  statu-  ' 
tory  duty  not  violation  of  constitutional  provision  pertaining  to  fines  assessed  for 
crimes;   Western  U.  Teleg.  Co.  v.  Ferguson,   157  Ind.  40,  60  N.  E.  679,  holding 
statute  providing  for  individual  recovery  of  penalty  for  failure  to  send  telegraphic 
message  constitutional;   Adams  Exp.  Co.  v.  State,  161  Ind.  343,  67  N.  E.  1033, 
upholding  constitutionality  of  act  providing  penalty  for  unjust  discrimination 
by  express  companies. 
Prosecuting   attorney's    interest    in    penalties. 

Cited  in  State  ex  rel.  Goodman  v.  Halter,  149  Ind.  300,  47  N.  E.  665,  holding 
statute  giving  prosecuting  attorney  interest  in  penalty  constitutional. 
Statutory   restriction    of   contracts. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  127,  26  S.  W.  161, 
holding  state  statute  imposing  restraints  upon  power  to  contract  by  carriers  not 
unlawful  regulation  of  interstate  commerce. 

Cited  in  note  (21  L.  R.  A.  790)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 
Definition  of  commerce. 

Cited  in  Re  Charge,  151  Fed.  839,  holding  that  commerce  means  exchange  of 
goods. 

18  L.  R.  A.  509,  BOYCE  v.  UNION  P.  R.  CO.  8  Utah,  353,  31  Pac.  450. 
Negrligrent   maintenance   of  bathing   resorts. 

Cited  in  Larkin  v.  Saltair  Beach  Co.  30  Utah,  100,  3  L.R.A. (N.S.)  987,  116 
Am.  St.  Rep.  818,  83  Pac.  686,  8  Ann.  Cas.  977,  holding  owner  of  public  bath 
resort  failing  to  place  signs  to  indicate  dangerous  places,  liable  for  drowning  of 
boy;  Decatur  Amusement  Park  Co.  v.  Porter,  137  111.  App.  452,  holding  that 
complaint  that  owner  of  bathing  resort  did  not  provide  suitable  attendants  to 
guard  against  drowning  of  patrons,  states  cause  of  action. 

Cited  in  footnotes  to  Brotherton  v.  Manhattan  Beach  Improv.  Co.  33  L.  R.  A. 
598,  which  requires  keeper  of  bathing  resort  to  take  proper  precautions  for  safety 
of  bathers;  McGraw  v.  District  of  Columbia,  25  L.  R.  A.  691,  which  holds  mu- 
nicipality not  responsible  for  safety  of  bathing  beach  which  it  is  required  to 
maintain. 

Cited  in  note  (3  L.R.A. (N.S.)  1133)  on  liability  of  one  maintaining  place  of 
public  amusement  for  safety  of  patrons. 

Distinguished  in  Phillips  v.  Orr,  152  N.  C.  586,  67  S.  E.  1064,  holding  chief 
of  police  renting  bathing  suits  to  boys  bathing  in  lake  in  park  not  liable  for 
drowning  of  boy. 

18  L.  R.  A.  510,  SOUTHERN  P.  R.  CO.  v.  FERRIS,  93  Cal.  263,  28  Pac.  823. 
Effect  of  public  user  of  private  Tray. 

Cited  in  footnote  to  Stickley  v.  Sodus  Twp.  59  L.  R.  A.  287,  which  holds  pri- 
vate way,  built  for  private  gain  from  highway  to  private  wharf,  and  maintained 
by  private  enterprise,  does  not  become  public  by  user  without  objection. 

Cited  in  notes  (29  Am.  St.  Rep.  904)  on  effect  of  non-user  of  highway;  (57 
Am.  St.  Rep.  755)  on  highways  by  user;  (12  Eng.  Rul.  Cas.  571)  on  right  to  use 
highway  for  entire  width. 

L.R.A.  Au.  Vol.  III.— 27. 
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User  as  acceptance. 

Cited  in  footnotes  to  Downend  v.  Kansas  City,  51  L.  R.  A.  170,  which  holds 
mere  user  of  land  as  street  not  acceptance  rendering  city  liable  for  failure  to 
keep  in  repair;  Riley  v.  Buchanan,  63  L.R.A.  642,  which  holds  acceptance  of 
dedicated  highway  evidenced  by  long  continued  user;  Okanogan  County  v. 
Cheetham,  70  L.R.A.  1027,  which  holds  public  use  of  strip  of  land  as  highway 
for  seven  years  before  homestead  rights  attach  thereto,  sufficient  acceptance  of 
benefit  of  act  of  Congress  granting  right  of  way  for  construction  of  highway* 
over  public  lands. 
Use  of  highway  for  railroad. 

Cited  in  Madera  R.  Co.  v.  Raymond  Granite  Co.  3  Cal.  App.  679,  87  Pac. 
27,  holding  railroad  company  authorized  by  statute  to  condemn  easement  in 
highway  for  its  line. 

Cited  in  note  (66  L.R.A.  588)  on  right  of  railroad  to  keep  trespassers  from 
track  or  right  of  way. 

18  L.  R.  A.  512,  FULLER  &  F.  CO.  v.  McHENRY,  83  Wis.  573,  53  N.  W.  896. 
Married   woman's   contracts. 

Cited  in  Emerson-Talcott  Co.  v.  Knapp,  90  Wis.  35,  62  N.  W.  945,  holding  wife's 
contract  as  surety  on  husband's  note  void;  Haggett  v.  Hurley,  91  Me.  557,  41  L. 
R.  A.  367,  40  Atl.  561,  holding  wife  cannot  become  partner  of  her  husband  and  so 
contract  in  reference  thereto  as  to  bind  her  separate  estate;  Gaynor  v.  Blewett, 
86  Wis.  401,  57  N.  W.  44,  holding  contractual  power  of  married  woman  limited 
to  engagements  convenient  to  use  or  enjoyment  of  her  separate  estate;  Hoaglin 
v.  Henderson,  119  Iowa,  725,  61  L.  R.  A.  758,  footnote  p.  756,  97  Am.  St.  Rep. 
335,  94  N.  W.  247,  holding  statutory  power  conferred  upon  married  women  to 
contract  with  reference  to  separate  property  not  inclusive  of  power  to  contract 
partnership  relation  \vith  husband;  Mayers  v.  Kaiser,  85  Wis.  394,  21  L.  R.  A. 
632,  39  Am.  St.  Rep.  849,  55  N.  W.  688,  holding  wife  incapable  of  entering  into 
partnership  with  husband;  Kriz  v.  Peege,  119  Wis.  115,  95  N.  W.  108,  holding 
married  woman  without  separate  estate  bound  by  lease  signed  by  husband  and 
herself. 

Cited  in  footnotes  to  Haggett  v.  Hurley,  41  L.  R.  A.  362,  which  denies  married 
woman's  power  to  form  partnership  with  husband;  Vail  v.  Winterstein.  18  L.  R. 
A.  515,  which  holds  married  woman  may  enter  firm  in  which  husband  not  a 
partner;  Morrison  v.  Dickey,  69  L.R.A.  87,  which  holds  that  a  subpartnership 
may  exist  between  husband  and  wife  in  reference  to  profits  of  a  business  in  which 
the  husband  is  a  partner. 

Distinguished  in  Good  Land  Co.  v.  Cole,  131  Wis.  471,  120  Am.  St.  Rep.  1056, 
110  N.  W.  895,  11  Ann.  Gas.  806,  holding  wife  and  husband  may  be  corporators  of 
same  corporation. 
Action   against   married   woman. 

Cited  in  Gallagher  v.  Mjelde,  98  Wis.  513,  74  N.  W.  340,  holding,  in  any  action 
against  married  woman  other  than  one  affecting  individual  estate,  husband  must 
be  joined. 

Assignments. 

Cited  in  Northern  Nat.  Bank  v.  Weed,  86  Wis.  216,  56  N.  W.  634,  holding  vol- 
untary assignment  under  form  of  bill  of  sale  void  as  creating  preference;  Collins 
v.  Corwith,  94  Wis.  523,  69  N.  W.  349,  holding  transaction  by  which  two  creditors 
take  debtor's  property  to  pay  themselves,  with  reversion  to  debtor  if  any  property 
left,  is  in  effect  a  voluntary  assignment;  Strong  v.  Kalk,  91  Wis.  32,  51  Am.  St. 
Rep.  863,  64  N.  W.  295,  holding  chattel  mortgages  given  to  certain  creditors  an 
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assignment;  Duryea  v.  Muse,  117  Wis.  404,  94  N.  W.  365,  holding  statute  requir- 
ing general  assignee  to  file  bond  not  suspended  by  passage  of  Federal  bankruptcy 
act. 

Cited  in  note  (37  L.  R.  A.  366)  on  whether  preference  by  mortgage  or  sale  is 
assignment  for  creditors. 

18  L.  R,  A.  515,  VAIL  v.  WIXTKRSTEIN,  94  Mich.  230,  34  Am.  St.  Rep.  334,  53 

N.  W.  932. 
Husband  and   wife  as  business   partners. 

Cited  in  footnotes  to  Hoaglin  v.  Henderson,  61  L.  R.  A.  756,  which  sustains 
wife's  right  to  enter  into  partnership  agreement  with  husband;  Fuller  &  F.  Co. 
v.  McHenry,  18  L.  R.  A.  512,  which  denies  wife's  right  to  become  husband's 
Partner;  Morrison  v.  Dickey,  69  L.R.A.  87,  which  holds  that  a  subpartnership 
may  exist  between  husband  and  wife  in  reference  to  profits  of  a  business  in  which 
the  husband  is  a  partner. 

Cited  in  note  (115  Am.  St.  Rep.  411)  on  partnership  between  husband  and  wife. 

Distinguished  in  Haggett  v.  Hurley,  91  Me.  557,  41  L.  R.  A.  367,  footnote  p. 
362,  40  Atl.  561,  holding  married  woman  legally  incapable  of  transacting  business 
in  partnership  with  husband. 

18  L.  R.  A.  519,  BUTCHER  v.  WEST  VIRGINIA  &  P.  R.  CO.  37  W.  VA.  18fi, 
16  S.  E.  457.  .  ;rs  , 

Contributory  neg'lig'ence. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  42  W.  Va.  192,  33  L.  R.  A.  73,  24 
S.  E.  570,  holding  intoxicated  passenger  obstinately  going  upon  platform  steps, 
contrary  to  request  of  conductor,  guilty  of  contributory  negligence;  Woodell  v, 
West  Virginia  Improv.  Co.  38  W.  Va.  46,  17  S.  E.  386,  holding  contributory  neg- 
ligence matter  of  defense,  where  not  appearing  by  plaintiff's  showing,  which  may 
be  proved  under  general  issue;  Williams  v.  Belmont  Coal  &  Coke  Co.  55  W.  Va. 
95,  46  S.  E.  802,  holding  refusal  to  submit  evidence  to  jury  proper  in  action  for 
negligently  causing  death  of  plaintiff's  son  in  entry  to  defendant's  mine  by  run- 
ning over  him  with  motor  where  decedent  assumed  risk. 

Cited  in  notes  (21  L.  R.  A.  724)  on  denial  of  liability  for  negligence  in  failing 
to  take  precautions  required  by  statute  on  ground  that  they  would  have  been  in- 
sufficient to  prevent  injury;  (40  L.  R.  A.  134)  on  intoxication  as  affecting 
negligence;  (33  L.R.A. (N.S.)  1185)  on  burden  of  proof  as  to  contributory  negli- 
gence. 
At  railroad  crossing's. 

Cited  in  footnotes  to  Passman  v.  West  Jersey  &  S.  R.  Co.  61  L.  R.  A.  609, 
which  holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to 
cross  without  using  ordinary  precaution ;  Keenan  v.  Union  Traction  Co.  58  L.  R. 
A.  217,  which  holds  failure  to  look  for  train  when  within  35  feet  of  track,  negli- 
gence; Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which  holds  failure  to 
look  when  within  30  feet  of  track  not  prevent  recovery. 

Cited  in  note   (31  L.R.A. (N.S. )    1033)   on  intoxication  of  persons  on  track  as 
affecting  applicability  of  doctrine  of  last  clear  chance. 
Proximate  cause. 

Cited  in  Foley  v.  McMahon,  114  Mo.  App.  444,  90  S.  W.  113,  holding  defective 
tug  not  proximate  cause  of  injury  to  foot  of  driver,  where  driver  placed  foot 
in  front  of  wagon  wheel  while  repairing  tug  and  team  started  and  drew  wheel 
over  it;  Bare  v.  Crane  Creek  Coal  &  Coke  Co.  61  W.  Va.  31,  8  L.R.A. (N.S.)  286, 
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123  Am.  St.  Rep.  966,  55  S.  E.  907,  holding  in  action  based  on  negligence  burden 
of  proof  on  plaintiff  to  show  defendant's  negligence  proximate  cause  of  injury. 
Cited  in  note    (9  L.R.A.  (N.S.)    346)    on  proximate  cause. 

18  L.  R.  A.  524,  WINNEY  v.  SANDWICH  MFG.  CO.  86  Iowa,  608,  53  N.  W.  421 
Service  of  process  on  foreign  corporation. 

Cited  in  Moffitt  v.  Chicago  Chronicle  Co.  107  Iowa,  412,  78  N.  W.  45,  holding 
service  of  process  upon  local  agent  of  foreign  corporation  valid  to  give  local  court 
jurisdiction  over  defendant;  Tiller  v.  St.  Louis  &  S.  F.  R.  Co.  189  Fed.  998,  to  the 
point  that  foreign  corporation  permitted  to  do  business  in  state  will  be  held  per- 
sonally present  in  state  for  purpose  of  service  of  process. 

Cited  in  note    (23  L.  R.  A.  495)    on  who  may  be  served  with  process  in  suit 
against  foreign  corporation. 
Pleading-  of  statnte  of  limitation  by  foreign  corporation. 

Approved  in  Volivar  v.  Richmond  Cedar  Works,  152  N.  C.  658,  68  S.  E.  200, 
holding  plea  of  statute  of  limitations  available  to  nonresident  corporation  main- 
taining process  agent  in  state. 

Cited  in  Burns  v.  White  Swan  Min.  Co.  35  Or.  308,  57  Pac.  637,  holding  statute 
of  limitation  may  be  pleaded  by  foreign  corporation  having  agent  in  state  where 
sued. 

Cited  in  footnotes  to  Turcott  v.  Yazoo  &  M.  Valley  R.  Co.  40  L.  R.  A.  768,  which 
sustains  right  of  foreign  corporation  not  complying  with  statutory  requirements 
to  plead  statute  of  limitations;  Williams  v.  Metropolitan  Street  R.  Co.  64  L.  R. 
A.  794,  which  denies  right  of  foreign  corporation  to  avail  itself  of  statute  of  lim- 
itations; Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co.  70  L.R.A.  814, 
which  holds  bar  of  limitations  available  to  foreign  corporation  which  has  com- 
plied with  laws  of  state  and  has  regularly  done  business  in  state  during  entire 
statutory  period  during  all  of  which  time  it  has  had  an  agent  resident  in  state 
on  whom  process  could  be  served. 

Cited  in  notes  (19  L.  R.  A.  224)  on  who  or  what  is  included  in  term  "persons" 
within  meaning  of  statute  of  limitations;  (23  L.R.A.  (N.S. )  551)  on  sufficiency 
and  effect  of  "return"  to  state  by  defendant  to  start  limitations  running. 

Distinguished  in  Smyth  v.  Peters  Shoe  Co.  Ill  Iowa,  390,  82  N.  W.  898,  holding 
foreign  corporation  may  plead  statute  of  limitations  of  state  of  domicil  in  action 
against  it  in  state  where  suit  is  brought. 
Interest. 

Cited  in  Frick  v.  Kabaker,  116  Iowa,  511,  90  N.  W.  498,  holding  instruction  to 
allow  interest  not  claimed  in  petition  erroneous. 

18  L.  R.  A.  527,  LITTLE  ROCK  &  FT.  S.  R.  CO.  v.  CRAVENS,  57  Ark.  112,  38 

Am.  St.  Rep.  230,  20  S.  W.  803. 
Contract  limiting  carrier's  liability. 

Cited  in  Pacific  Exp.  Co.  v.  Wallace,  60  Ark.  104,  29  S.  W.  32,  holding  carrier 
not  permitted  to  limit  liability  by  special  contract:  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Spann,  57  Ark.  135,  20  S.  W.  914,  holding  carrier  not  permitted  to  limit  liability 
against  negligence  by  special  contract;  Illinois  C.  R.  Co.  v.  Craig,  102  Tenn.  302. 
52  S.  W.  164,  holding  common  carrier  may  limit  liability  for  loss  or  damage  to 
freight,  provided  it  affords  shipper  alternative  of  shipping  with  or  without  such 
limitation;  Illinois  C.  R.  Co.  v.  Lancashire  Ins.  Co.  79  Miss.  122,  30  So.  43,  hold- 
ing bill  of  lading  exempting  carrier  from  loss  by  fire  invalid,  where  common-law 
transportation  not  offered;  Robert  v.  Chicago  &  A.  R.  Co.  148  Mo.  App.  116, 
127  S.  W.  925,  holding  that  carrier  must  allow  shipper  privilege  of  choosing 
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between  restricted  and  full  liability,  in  order  to  make  limitation  of  liability 
valid;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Coolidge,  73  Ark.  117,  67  L.R.A.  558,  108 
Am.  St.  Rep.  21,  83  S.  W.  333,  3  Ann.  Cas.  582,  holding  contract  limiting  carrier's 
liability  to  given  value  in  case  of  loss  void  where  not  based  on  consideration: 
St.  Louis  &  S.  F.  R.  Co.  v.  Wells,  81  Ark.  472,  99  S.  W.  534,  holding  restrictions 
void  when  local  agent  denies  shipper  opportunity  to  take  advantage  of  more 
favorable  contract  at  higher  rate;  St.  Louis  &  S.  F.  R.  Co.  v.  Pearce,  82  Ark. 
358,  118  Am.  St.  Rep.  75,  101  S.  W.  760,  12  Ann.  Cas.  125,  holding  carrier  can- 
not require  shipper  to  release  carrier  from  liability  already  accrued  on  account 
of  delays  in  furnishing  cars,  before  according  privilege  to  ship;  St.  Louis  &  S. 
F.  R.  Co.  v.  Burgin,  83  Ark.  506,  104  S.  W.  161,  holding  stipulations  reducing 
amount  of  liability  changing  respective  duties  of  carrier  and  shipper  and  fixing 
limitations  on  time  for  bringing  action  valid,  where  contract  based  on  reduced 
rate;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cotton,  87  Ark.  343,  112  S.  W.  742,  holding 
restrictions  void  where  shipper  denied  opportunity  to  ship  on  unrestricted  terms; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hollowell,  172  Ind.  470,  88  N.  E.  680,  holding 
if  demand  by  shipper  that  property  be  shipped  under  carrier's  common  law  lia- 
bility would  be  unavailing,  shipper's  assent  to  limited  liability  contract  is  not 
binding;  Murphy  v.  Wells-Fargo  &  Co.  Exp.  99  Minn.  231,  108  N.  W.  1070,  hold- 
ing clause  in  standard  form  of  express  company's  receipt  limiting  value  to  fifty 
dollars  invalid,  where  receipt  given  for  carload  of  strawberries  worth  $2,000.00, 
freight  upon  which  was  $330.00;  Baker  v.  Boston  &  M.  R.  Co.  74  N.  H.  Ill,  124 
Am.  St.  Rep.  937,  65  Atl.  386,  12  Ann.  Cas.  1072,  holding  carrier's  contract  of 
indemnity  void  where  shippers  not  given  opportunity  to  have  carriers  perform 
full  duty  and  carrier  refused  to  provide  cars  for  milk  unless  shipper  furnished 
men  to  handle  it  and  indemnified  carriers  from  liability  for  damages  to  men  and 
property  also  citing  annotation. 

Cited  in  footnotes  to  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  557, 
which  holds  prohibition  against  carriers  limiting  liability  inapplicable  to  contract 
by  domestic  corporation  in  other  state  for  transportation  entirely  outside  of 
state;  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes 
carrier  to  stipulate  for  exemption  from  liability  for  wet;  Ullman  v.  Chicago  &  N. 
W.  R.  Co.  56  L.  R.  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemp- 
tion from  liability  as  insui'er  for  loss  not  due  to  negligence  or  misfeasance;  Cen- 
tral R.  Co.  v.  Murphey,  53  L.  11.  A.  720,  which  holds  negligent  carrier  liable  for 
true  value,  notwithstanding  arbitrary  preadjustment  in  bill  of  lading,  assented  to 
by  shipper;  Willock  v.  Pennsylvania  R.  Co.  27  L.  R.  A.  228,  which  holds  carrier 
not  protected  against  own  negligence  by  requirement  that  shipper  shall  insure 
for  carrier's  benefit;  Russell  v.  Erie  R.  Co.  67  L.R.A.  433,  which  sustains  car- 
rier's right  to  limit  common  law  liability  by  special  contract  thereby  exempting 
itself  from  liability  for  loss  resulting  otherwise  than  by  negligence  or  mis- 
feasance. 

Cited  in  notes  (28  L.R.A.  (N.S.)  638,  639)  on  effect  of  shipping  contract  limit- 
ing common-law  liability,  signed  under  compulsion;  (46  Am.  St.  Rep.  777,  779, 
780)  on  carrier's  right  to  exact  special  contract  from  shipper;  (88  Am.  St.  Rep. 
79,  92,  93,  94)  on  limitation  of  carrier's  liability  in  bills  of  lading;  (42  L.  ed. 
U.  S.  691)  on  validity  and  construction  of  contracts  exempting  from  liability 
for  negligence;  (5  Eng.  Rul.  Cas.  348)  on  special  limitations  of  liability  of  car- 
rier. 

Distinguished  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Odom,  63  Ark.  331,  38  S.  W.  339, 
and  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Sharp,  64  Ark.  118,  40  S.  W.  781,  holding 
carrier  may  limit  liability  by  contract  where  goods  shipped  are  destined  to  place 
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beyond  end  of  initial  carrier's  line ;  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  9  Tex.  Civ. 
App.  685,  29  S.  W.  565,  holding  carrier  accepting  goods  for  transportation  under 
verbal  contract  without  limitation  of  liability  not  permitted  to  impose  limitation 
in  written  contract  executed  after  acceptance  of  shipment. 

18  L.  R.  A.  533,  KLINE  v.  BANK  OF  TESCOTT,  50  Kan.  91,  34  Am.  St.  Rep.  107, 

31  Pac.  688. 
Extrinsic    evidence    to    explain    written    instrument. 

Cited  in  Janes  v.  Citizens  Bank,  9  Okla.  560,  60  Pac.  290,  and  Benham  v.  Smith, 
53  Kan.  498,  36  Pac.  997,  holding  extrinsic  evidence  admissible  to  show  intention 
of  parties  to  negotiable  note  executed  by  officers  of  corporation ;  Gardner  v.  Coop- 
er, 9  Kan.  App.  592,  58  Pac.  230,  and  Shaffer  v.  Hohenschild,  2  Kan.  App.  520,  43 
Pac.  979,  holding  extrinsic  evidence  admissible  to  show  that  corporate  officers 
signed  instrument  in  official  capacity;  Western  Grocer  Co.  v.  Lackman,  75  Kan. 
36,  88  Pac.  527,  holding  evidence  admissible,  as  between  parties,  to  show  whether 
note  is  obligation  of  corporation  or  of  officers  signing. 

Cited  in  note   (20  L.  R.  A.  705)   on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 
Descriptio    personse. 

Cited  in  notes  (21  L.R.A.  (N.S.)  1086)  on  liability  of  principal  on  negotiable 
paper  executed  by  agent;  (4  Eng.  Rul.  Cas.  284)  on  liability  of  one  signing  bill 
or  note  as  agent. 

Distinguished  in  Farmers'  Loan  &  T.  Co.  v.  Essex,  66  Kan.  102,  71  Pac.  268, 
holding  service  upon  corporation  as  individual  not  binding  upon  it  as  trustee. 

18  L.  R.  A.  535,  WELSH  v.  TAYLOR,  134  N.  Y.  450,  47  N.  Y.  S.  R.  301,  31  N.  E. 

896. 
Extinguishment    or   abandonment   of   easement. 

Cited  in  Nicklas  v.  Keller,  9  App.  Div.  220,  41  N.  Y.  Supp.  172,  holding  ease- 
ment in  street  created  by  deed  of  conveyance  of  lot  abutting  thereon  not  extin- 
guished by  abandonment  of  such  street  as  public  highway;  Weaver  v.  Getz,  16  Pa. 
Super.  Ct.  421,  18  Lane.  L.  Rev.  230,  holding  right  in  wagon  road  acquired  by  deed 
as  appurtenant  to  land  conveyed  not  affected  by  failure  of  grantee  to  use;  Wood- 
side  v.  Ciceroni,  35  C.  C.  A.  183,  93  Fed.  7,  holding  easement  to  enter  and  pros- 
pect for  mining  being  created  by  deed,  mere  failure  to  exercise  right  will  not  ex- 
tinguish it;  Haight  v.  Littlefield,  147  N.  Y.  344,  41  N.  E.  696,  Affirming  71  Hun, 
290,  24  N.  Y.  Supp.  1097,  holding  right  of  easement  in  highway  not  extinguished 
by  digging  of  ditch  across,  or  erection  of  fences  thereon,  even  with  knowledge  of 
grantee;  Spencer  v.  Lighthouse,  114  App.  Div.  595,  99  N.  Y.  Supp.  1015,  holding 
easement  in  use  of  halls  not  extinguished  by  payment  of  rent  for  their  use  in 
connection  with  having  them  cleaned;  Norris  v.  Hoffman,  133  App.  Div.  604, 
118  N.  Y.  Supp.  156  (dissenting  opinion),  on  what  constitutes  abandonment  of 
easement. 

Cited  in  note   (135  Am.  St.  Rep.  905)   on  gain  or  loss  of  title  by  abandonment 
not  including  questions  under  statute  of  limitations. 
Mere    nonnser. 

Cited  in  Suydam  v.  Dunton,  84  Hun,  509,  32  N.  Y.  Supp.  333,  holding  cessor  to 
use,  coupled  with  clear  intention  to  abandon,  an  effective  extinguishment  of  ease- 
ment; Lambert  v.  Huber,  22  Misc.  466,  50  N.  Y.  Supp.  793,  holding  right  to  ease- 
ment in  alley  not  lost  by  nonuser  merely;  Kerrigan  v.  Backus,  69  App.  Div.  335, 
74  N.  Y.  Supp.  906,  holding  easement  acquired  by  deed  as  appurtenant  to  land 
conveyed  not  lost  by  nonuser  by  grantee;  W'eed  v.  McKeg,  79  App.  Div.  221,  79 
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N.  Y.  Supp.  807,  holding  mere  nonuser  does  not  create  abandonment;  Marshall  v. 
Wenninger,  20  Misc.  529,  46  N.  Y.  Supp.  670;  Valentine  v.  Schreiber,  3  App.  Div. 
241,  38  N.  Y.  Supp.  417;  Conabecr  v.  New  York  C.  &  H.  R.  R.  Co.  156  N.  Y.  484, 
51  N.  E.  402, — holding  mere  nonuser  does  not  create  abandonment  of  right  or  title 
to  property  created  or  conveyed  by  deed;  Andrus  v.  National  Sugar  Ref.  Co.  93 
App.  Div.  378,  87  N.  Y.  Supp.  671,  holding  easement  by  grant  not  extinguished  by 
nonuser;  Harris  v.  Curtis,  139  App.  Div.  397,  124  N.  Y.  Supp.  263;  Stillman  v. 
Clean,  72  Misc.  200,  129  N.  Y.  Supp.  515,— holding  that  nonuser  will  not  create 
abandonment  of  easement  created  by  deed;  Heughes  v.  Galusha  Stove  Co.  133 
App.  Div.  819,  118  N.  Y.  Supp.  109,  holding  nonuser  of  alleys  does  not  extinguish 
casement  therein;  Brunthaver  v.  Talty,  31  App.  D.  C.  137,  holding  easement  in 
alley  not  extinguished  by  building  and  maintaining  wall  without  opening  for 
entrance  to  alley ;  Watts  v.  C.  I.  Johnson  &  B.  Real  Estate  Corp.  105  Va.  525, 
54  S.  E.  317,  holding  easement  in  alley  not  abandoned  by  erection  of  building 
^abutting  thereon  without  doorway  in  wall  opening  on  alley;  McCullough  v.  Broad 
Exch.  Co.  101  App.  Div.  573,  92  N.  Y.  Supp.  533,  holding  right  of  way  and  ease- 
ment acquired  by  deed  not  extinguished  by  nonuser  but  only  by  grant  or  adverse 
possession;  People  ex  rel.  Washburn  v.  Gloversville,  128  App.  Div.  48,  112  N.  Y. 
Supp.  387,  holding  private  easement  in  street  is  not  lost  by  mere  nonuser,  but 
can  be  cut  off  only  by  abandonment  or  prescriptive  right  in  another;  Remsen  v. 
Win»ert,  112  App.  Div.  237,  98  N.  Y.  Supp.  388,  holding  mere  nonuser,  however 
long  continued  does  not  create  abandonment;  Re  Daly,  123  App.  Div.  713,  108 
N.  Y.  Supp.  635,  holding  nonuser  will  not  create  abandonment  of  easement  created 
by  deed  to  use  of  waters  of  lake  for  mill;  Henderson  Estate  Co.  v.  Carroll  Electric 
€o.  113  App.  Div.  779,  99  N.  Y.  Supp.  365,  holding  right  to  use  mill  pond  aa 
reservoir  not  abandoned  by  nonuser,  in  absence  of  unequivocal  acts  or  conduct 
showing  intention  to  abandon;  Nicomen  Boom  Co.  v.  North  Shore  Boom  &  Driving 
Co.  40  Wash.  J530,  82  Pac.  412,  holding  nonuser  of  located  territory  by  boom  com- 
pany not  an  abandonment  of  its  right  thereto. 

Cited  in  footnote  to  Nichols  v.  Peck,  40  L.  R.  A.  81,  which  holds  original  barway 
not  abandoned  by  using  other  for  eleven  years  after  former  rendered  impassable 
by  lowering  of  highway. 

Cited  in  note    (22  L.R.A. (N.S.)    880,  881,  882,  884,  886,  887,  888,  889,  891) 
on  abandonment  or  loss  of  private  way  by  nonuser  or  improvements  inconsistent 
with  use. 
Effect    of   acquiescence    in    erection    of    impediment. 

Cited  in  Weed  v.  McKeg,  37  Misc.  110,  74  N.  Y.  Supp.  250,  holding  owner  of  lot 
having  easement  in  alley  in  common  with  others  estopped  to  complain  of  erection 
and  maintenance  of  gate  at  entrance  thereto,  when  such  was  done  with  his  consent 
and  long  acquiescence;  Boyd  v.  Hunt,  102  Tenn.  504,  52  S.  W.  131,  holding  erection 
and  maintenance  of  gate  at  entrance  to  alley,  coupled  with  nonuse,  by  dominant 
estate  not  abandonment  of  easement;  Johnson  v.  Stitt,  21  R.  I.  433,  44  Atl.  513, 
holding  erection  of  iron  fence  across  way,  even  with  silent  acquiescence,  not  suffi- 
cient evidence  of  nonuser  to  constitute  abandonment. 
Rights  of  owners  of  dominant  and  servient  tenements. 

Cited  in  Smith  v.  Cornell  University,  21  Misc.  225,  79  N.  Y.  S.  R.  640,  45  N.  Y. 
Supp.  640,  holding  trespass  not  maintainable  against  owner  of  dominant  estate 
for  using  water,  right  to  which  was  created  by  deed  of  conveyance,  excepting  that 
right  out  of  servient  estate;  Knabe  v.  Levelle,  23  N.  Y.  Supp.  821,  holding  convey- 
ance of  easement  in  alley  forming  boundary  line  between  two  lots  gives  to  each 
owner  thereof  equal  rights  therein;  Sebald  v.  Mulholland,  6  Misc.  354,  26  N.  Y. 
Supp.  913,  holding  equity  will  refuse  to  interfere  with  maintenance  of  building 
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wall  erected  contrary  to  party-wall  agreement,  but  with  acquiescence  of  adjoining 
owner;  Mattes  v.  Frankel,  157  N.  Y.  611,  68  Am.  St.  Rep.  804,  52  X.  E.  585  (dis- 
senting opinion),  majority  holding  grantor  estopped  by  declarations  from  denying 
right  of  way  over  his  land  to  grantee. 

18  L.  R.  A.  543,  FORSTER  v.  SCOTT,  136  N.  Y.  577,  49  N.  Y-  S.  R.  699,  32  N.  E. 

976. 
What    constitutes    an    encnmbrance. 

Cited  in  Ray  v.  Adams,  44  App.  Div.  175,  60  N.  Y.  Supp.  663,  holding  covenants 
against  erection  and  maintenance  of  nuisances  to  be  encumbrances  on  title  suffi- 
cient to  relieve  execution  purchaser  having  no  knowledge  of  same,  from  completing 
purchase;  Koezly  v.  Koezly,  31  Misc.  400,  65  N.  Y.  Supp.  613,  holding  encum- 
brance to  be  any  right  in  or  burden  upon  land  depreciative  of  its  value;  Turner 
v.  Walker,  40  Misc.  381,  82  N.  Y.  Supp.  340,  holding  right  of  way  reserved  for 
railroad,  an  encumbrance  upon  land;  Heim  v.  Schwoerer,  115  App.  Div.  296,  100 
N.  Y.  Supp.  808  (dissenting  opinion),  as  to  what  constitutes  incumbrance: 
Tuskegee  Land  &  Secur.  Co.  v.  Birmingham  Realty  Co.  161  Ala.  556,  23  L.R.A. 
(N.S. )  994,  49  So.  378,  holding  right  of  railroad  company  to  build  and  operate 
railroad  along  street  in  front  of  property  is  incumbrance;  Dieterlen  v.  Miller,. 
114  App.  Div.  43,  99  N.  Y.  Supp.  699,  holding  covenant  not  to  use  premises  for 
noxious,  offensive  or  dangerous  trade  or  business  running  with  land,  constitutes 
incumbrance;  Moroney  v.  State,  67  Misc.  60,  124  N.  Y.  Supp.  824,  holding  lease 
is  incumbrance. 

Cited  in  note  (36  L.R.A.  (N.S.)   1068)   on  pending  condemnation  proceedings  as 
breach  of  covenant  against  encumbrances. 
l-'i !  i  1114-    map    as    encumbrance. 

Cited  in  German-American  Real  Estate  Title  Guarantee  Co.  v.  Meyers,  32  App. 
Div.  43,  52  N.  Y.  Supp.  449,  holding  statute  creating  encumbrance  upon  lands  by 
filing  map  indicating  proposed  streets  unconstitutional ;  People  v.  Adirondack  R. 
Co.  160  N.  Y.  243,  54  N.  E.  689,  Reversing  39  App.  Div.  49,  56  N.  Y.  Supp.  869, 
holding  filing  of  map  indicating  lands  to  be  taken  under  power  of  eminent  domain, 
with  no  provision  for  compensation,  creates  no  valid  encumbrance;  Singer  v.  Xew 
York,  47  App.  Div.  45,  62  N.  Y.  Supp.  347,  holding  filing  of  map  indicating  pro- 
posed street  not  an  encumbrance  upon  title  to  property  indicated :  Xew  York  C. 
&  H.  R.  R.  Co.  v.  Haffen,  90  Hun,  261,  35  N.  Y.  Supp.  806,  holding  filing  of  map 
showing  proposed  street  does  not  create  cloud  on  title,  precluding  vendee  from 
completing  contract  of  purchases;  Re  Hamilton  Street,  144  App.  Div.  706,  1291 
X.  Y.  Supp.  317,  to  the  point  that  no  public  right  in  lands  to  be  covered  by  pro- 
posed streets  arise  from  mere  laying  out  of  street  on  official  map;  Re  Xew  York 
City,  200  -N.  Y.  543,  93  N.  E.  498,  holding  that  mere  filing  of  map  or  commence- 
ment of  proceedings  to  take  lands  described  and  pay  owners  does  not  affect  abso- 
lute fee  in  owners. 
Compensation  for  private  property  taken  for  public  use. 

Cited  in  Re  New  York,  24  App.  Div.  11,  49  N.  Y.  Supp.  119,  holding  owner  of 
land  appropriation  of  which  is  authorized  by  statute  entitled  to  receive  value  of 
building  erected  after  passage  of  act,  but  before  final  appropriation;  Pape  v.  New 
York  &  H.  R.  Co.  74  App.  Div.  188,  77  N.  Y.  Supp.  725,  holding  deprivation  of 
use  and  free  enjoyment  of  one's  property  is  taking  property  within  constitutional 
sense  requiring  compensation  to  be  made  therefor;  New  York  C.  &  H.  R.  R.  Co. 
v.  State,  37  App.  Div.  63,  55  X.  Y.  Supp.  685,  holding  that  knowledge  by  owner 
of  land  of  location  of  flow  line  of  proposed  reservoir  and  that  work  is  being  done 
in  construction  of  dam  does  not  prevent  owner's  recovery  for  injury  by  subsequent 
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flooding;  Batiman  v.  Ross,  167  U.  S.  507,  42  L.  ed.  291,  17  Sup.  Ct.  Rep.  966, 
holding  act  of  Congress  March  2,  1893,  requiring  recording  of  map  of  all  lands 
and  streets  in  District  of  Columbia,  does  not  entitle  landowners  to  compensation 
for  property  taken  for  public  use;  Edwards  v.  Bruorton,  184  Mass.  532,  69  N.  E. 
328,  holding  provision  in  statute  denying  compensation  for  injuries  by  change  of 
grade  in  certain  cases  unconstitutional;  Sadlier  v.  New  York,  40  Misc.  83,  81 
N.  Y.  Supp.  308.  holding  owner  entitled  to  compensation  for  flooding  of  roof  with 
water  and  other  matter  from  public  bridge;  Champlain  Stone  &  Land  Co.  v.  State, 
142  App.  Div.  99,  127  N.  Y.  Supp.  131,  holding  that  person  constructing  bridge 
over  stream  which  he  knew  was  to  be  used  for  canal  purposes  will  not  prevent 
him  from  recovering  damages  for  its  destruction  by  state,  unless  done  in  bad 
faith;  Champlain  Stone  &  Sand  Co.  v.  State,  66  Misc.  467,  123  N.  Y.  Supp.  546 
(dissenting  opinion),  on  "riparian  rights"  as  property  for  which  owner  is  en- 
titled to  compensation  when  taken  for  public  use;  Re  New  York,  118  App.  Div. 
226,  102  N.  Y.  Supp.  1102,  holding  bad  faith  shown  by  owner  of  building  in 
deliberately  "planting"  it  on  land  sought  to  be  condemned  does  not  deprive  him 
of  right  to  compensation  for  building;  People  ex  rel.  Swain  v.  Reville,  50  Misc. 
476,  100  N.  Y.  Supp.  584,  holding  approval  of  plans  and  specifications  for  house 
cannot  be  denied  by  superintendent  of  buildings  on  ground  person  intends  to 
remove  building  to  place  within  lines  of  proposed  street;  Stevens  v.  State,  65 
Misc.  255,  121  N.  Y.  Supp.  402,  on  right  of  property  owner  to  use  his  property 
in  reasonable  manner  notwithstanding  contemplated  interference  with  his  prop- 
erty rights  and  to  damages  for  interference  with  such  use. 

Cited  in  footnote  to  Shanfelter  v.  Baltimore,  27  L.  R.  A.  648,  which  denies  right 
of  action  for  damages  from  ordinance  selecting  courthouse  site  and  authorizing  its 
condemnation. 

Cited  in  note  (36  L.R.A.  (N.S.)  278)  on  allowance  for  improvements  made 
with  knowledge  that  property  required  for  public  use. 

Distinguished  in  effect  in  Re  New  York,  196  N.  Y.  259,  36  L.R.A. (N.S.)  278,  89 
N.  E.  814,  17  Ann.  Gas.  1032,  holding  building  "planted"  upon  land  sought  to  be 
condemned  is  to  be  treated  as  personalty  and  damages  awarded  accordingly. 
Property,   taking. 

Cited  in  Kellenberger  v.  Meisner,  103  App.  Div.  231,  93  N.  Y.  Supp.  44  (dis- 
senting opinion),  as  to  what  constitutes  deprivation  of  property;  Fulton  Light, 
Heat  &  P.  Co.  v.  State,  65  Misc.  288,  121  N.  Y.  Supp.  536,  holding  "property" 
in  strict  legal  sense  is  aggregate  of  rights  guaranteed  and  protected  by  gov- 
ernment; riparian  rights  are  property;  People  v.  Bootman,  95  App.  Div.  472, 
88  N.  Y.  Supp.  887,  holding  possession  of  game  title  to  which  was  lawfully  ac- 
quired cannot  be  made  crime  by  legislature;  Knowles  v.  New  Sweden  Irrig.  Dist. 
16  Idaho,  231,  101  Pac.  81,  holding  to  render  water  right  valueless  to  owner  is 
taking  thereof  within  meaning  of  constitution;  People  ex  rel.  Wineburgh  Adver- 
tising Co.  v.  Murphy,  129  App.  Div.  262,  113  N.  Y.  Supp.  855,  holding  to  prohibit 
sky  signs  projecting  over  nine  feet  above  front  wall  or  cornice  of  building  is 
taking  of  property;  Stockdale  v.  Rio  Grande  Western  R.  Co.  28  Utah,  211,  77 
Pac.  849,  holding  construction  of  spur  track  near  to  private  property  and  use 
thereof  for  railway  purposes  is  taking  of  property  as  to  owner;  Litchfield  v. 
Bond,  186  N.  Y.  81,  78  N.  E.  719,  holding  entry  upon  and  occupation  of  land 
in  making  survey  to  determine  boundary  line  of  counties  authorized  by  state  is 
taking  thereof. 
Assessment  of  land  condemned  as  confiscation. 

Cited  in  footnote  to  Bloomington  v.  Latham,  18  L.  R.  A.  487,  which  holds  assess- 
ment on  landowner  for  land  condemned  confiscation. 
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Maintenance   of   nuisance   by    public. 

Cited  in  footnote  to  Morton  v.  New  York,  22  L.  R.  A.  241,  which  holds  city  has- 
no  right  to  build  pumping  station  on  own  land,  rendering  uninhabitable  adjoining 
buildings. 
Construction    and    validity    of   statutes. 

Cited  in  People  ex  rel.  Rodgers  v.  Coler,  56  App.  Div.  108,  67  N.  Y.  Supp.  701r 
and  Swikehard  v.  Michels,  81  Hun,  330,  Affirming  8  Misc.  573,  29  N.  Y.  Supp, 
777,  holding  statute  providing  for  sewer  construction  to  be  construed  with  refer- 
ence to  its  practical  effect  and  operation  within  constitutional  limit;  People  v. 
Hawkins,  157  N.  Y.  8,  42  L.  R.  A.  494,  68  Am.  St.  Rep.  736,  51  X.  E.  257,  Affirm- 
ing 10  Misc.  67,  31  N.  Y.  Supp.  115,  holding  that  to  determine  constitutionality 
of  legislative  act,  plain,  reasonable  effect,  object,  and  operation  thereof  must  be 
considered;  Kobbe  v.  Xew  Brighton,  20  Misc.  478,  45  N.  Y.  Supp.  777,  holding  de- 
fective erection  and  offensive  operation  of  cremator  of  village  garbage,  offal,  etc., 
deprivation  of  constitutional  right  of  neighboring  property  owners;  Barry  v.  Port 
Jervis,  64  App.  Div.  271,  72  N.  Y.  Supp.  104,  holding  provision  of  village  charter 
requiring  forty-eight  hours'  notice  of  injuries  received  from  defective  highways 
to  be  served  on  village  clerk  unconstitutional  as  depriving  person  injured  of  prop- 
erty right,  without  due  process  of  law;  Buffalo  v.  Hill,  79  App.  Div.  408,  70 
N.  Y.  Supp.  449,  upholding  constitutionality  of  ordinance  requiring  dealers  to 
obtain  license  for  sale  of  meats  outside  public  markets;  Xew  York  Sanitary  Utili- 
zation Co.  v.  Public  Health  Department,  32  Misc.  582,  67  X.  Y.  Supp.  324,  hold- 
ing statute  requiring  discontinuance  and  removal  of  garbage-rendering  plant  un- 
constitutional attempt  to  exercise  police  power;  Re  Marshall,  102  Fed.  326,  hold- 
ing game  ordinance  relative  to  size  and  character  of  gun  used  in  shooting  game 
to  be  unconstitutional  exercise  of  police  powers. 
Judicial  scrutiny  of  police  regulations. 

Cited  in  Colon  v.  Lisk,  153  XT.  Y.  197,  60  Am.  St.  Rep.  609,  47  X.  E.  302,  hold- 
ing statute  providing  for  protection  of  oyster  beds,  police  regulation  and  there- 
fore subject  to  judicial  scrutiny;  Re  \Yilshire,  103  Fed.  622,  holding  ordinances 
enacted  by  municipalities  in  exercise  of  police  power,  subject  to  judicial  scrutiny; 
Ex  parte  Kenneke,  136  Cal.  531,  89  Am.  St.  Rep.  177,  69  Pac.  261,  dissenting 
opinion  by  Van  Dyke,  J.,  who  holds  game  statute  a  police  regulation  subject  to 
judicial  scrutiny. 

18  L.  R.  A.  547,  HERXDOX  v.  IMPERIAL  F.  IXS.  CO.  Ill  X.  C.  384,  16  S.  E.  465. 
Petition     for    rehearing:. 

Cited  in  State  v.  Council,  129  X.  C.  512,  39  S.  E.  814,  holding  petition  to  rehear 
will  not  be  granted  as  matter  of  right  in  criminal  cause,  contrary  to  court  rules; 
Blacknall  v.  Rowland,  118  X.  C.  421,  24  S.  E.  1,  denying  rehearing  in  action  where 
purchaser  of  stock  recovered  on  warranty,  although  he  did  not  examine  into  truth 
of  representations  as  he  had  privilege  of  doing;  Solomon  v.  Bates,  118  X.  C.  322, 
24  S.  E.  746,  denying  motion  to  modify  opinion  as  repealing  requirement  of  certifi- 
cate of  counsel  indorsed  by  member  of  court  as  preliminary  to  rehearing. 
Rules  of  practice. 

Cited  in  Bird  v.  Gilliam,  125  X.  C.  79,  34  S.  E.  196,  holding  supreme  court  not 
subject  to  rules  of  practice  prescribed  by  legislature  contrary  to  court  rules;  Cal- 
vert  v.  Carstarphen,  133  X.  C.  27,  45  S.  E.  353,  holding  that  legislature  cannot 
enact  rules  of  practice  and  procedure  for  supreme  court;  Lee  v.  Baird,  146  X. 
C.  364,  59  S.  E.  876,  holding  legislature  cannot  enact  rules  of  practice  and  pro 
cedure  for  supreme  court. 
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Independence  of  jndicinry. 

Cited  in  Alabama  W.  R.  Co.  v.  Talley-Bates  Constr.  Co.  162  Ala.  410,  50  So. 
341,  as  to  whether  legislature  can  control  court  in  rendering  decisions:  Ex  parte 
McCown,  139  N.  C.  107,  2  L.R.A.  (N.S.)  608,  51  S.  E.  957,  holding  legislature 
cannot  deprive  courts  of  power  to  punish  for  contempt;  West  v.  Aberdeen  &  R. 
F.  R.  Co.  140  N.  C.  620,  53  S.  E.  477,  6  Ann.  Cas.  360,  holding  court  has  power 
to  amend  by  making  person  party  without  statute. 

18  L.  R.  A.  549,  Re  SANDERS,  4  Inters.  Com.  Rep.  305,  52  Fed.  802. 
State    regulations    affecting;    interstate    commerce. 

Cited  in  Re  Tinsman,  95  Fed.  651,  holding  municipal  ordinance  requiring  solicit- 
ing agents  of  manufacturers  to  pay  license  unconstitutional  burden  on  interstate 
commerce;  People  v.  Hawkins,  20  App.  Div.  497,  47  N.  Y.  Supp.  56,  holding  stat- 
ute requiring  labeling  of  all  convict-made  goods  before  offering  for  sale  unconsti- 
tutional burden  on  commerce;  Louisiana  v.  Lagarde,  60  Fed.  191,  Holding  state 
statute  regulating  labeling  and  sale  of  manufactured  fertilizers  unconstitutional 
interference  with  interstate  commerce. 
"In  built." 

Cited  in  Standard  Oil  Co.  v.  Com.  119  Ky.  83,  82  S.  W.  1020,  holding  expres- 
sion "in  bulk"  does  not  admit  of  number  of  packages,  parcels  or  barrels  being  re- 
garded as  in  bulk. 

18  L.  R.  A.  553,  KUEHN  v.  MILWAUKEE,  83  Wis.  583,  53  N.  W.  912. 
Private    remedies    for    public    nuisances. 

Cited  in  Anthony  Wilkinson  Live  Stock  Co.  v.  Mcllquam,  14  Wyo.  232,  3 
L.R.A.  (N.S. )  740,  83  Pac.  364,  holding  person  cannot  enjoin  illegal  assertion 
of  exclusive  right  to  possession  of  public  lands  in  absence  of  special  injury  to 
himself. 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream ;  South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R.  Co.  33  L.  R.  A.  542, 
which  denies  steamboat  owner's  right  of  action  for  obstructing  navigation  of  river; 
Farmers'  Co-operative  Mfg.  Co.  v.  Albemarle  &  R.  R.  Co.  29  L.  R.  A.  700,  which 
authorizes  private  action  for  piTblic  nuisance  by  one  having  common  misfortune 
with  class  of  persons,  but  not  with  entire  public. 
11  in-lit  to  fish. 

Cited  in  footnote  to  Reyburn  v.  Sawyer,  65  L.R.A.  931,  which  sustains  right 
of  owner  of  island  to  injunction  against  maintenance  of  fishing  nets  in  adjoining 
waters  so  as  to  obstruct  navigation. 

Cited  in  notes  (60  L.R.A.  513,  525)  on  right  to  fish;  (17  L.R.A. (N.S.)  1237) 
on  injunction  relative  to  hunting  or  fishing  on  navigable  waters. 

18  L.  R.  A.  556,  NORMAN  v.  KENTUCKY  BD.  OF  MANAGERS,  93  Ky.  537,  20 

S.  W.  901. 
Appropriation  of  funds  for  public  purposes. 

Cited  in  Minneapolis  v.  Janney,  86  Minn.  119,  90  N.  W.  312,  holding  industrial 
exposition  of  such  public  use  and  benefit  as  to  authorize  expenditure  of  public 
funds  in  support  thereof;  Shelby  County  v.  Tennessee  Centennial  Exposition  Co. 
96  Tenn.  662,  33  L.  R.  A.  719,  footnote  p.  717,  36  S.  W.  694,  holding  appropriation 
of  public  funds  for  purpose  of  exhibiting  resources  of  county  to  be  for  public  pur- 
pose; State  ex  rel.  Douglas  County  v.  Cornell,  53  Neb.  563,  39  L.  R.  A.  516,  foot- 
note p.  513,  68  Am.  St.  Rep.  629,  74  N.  W.  59,  holding  appropriation  of  public 
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moneys  for  industrial  and  agricultural  exposition  to  be  for  public  use;  House  of 
Reform  v.  Lexington,  112  Ky.  178.  65  S.  W.  350,  upholding  power  of  city  to  make 
appropriation  to  secure  location  near  by,  of  state  house  of  reform;  Hager  v. 
Kentucky  Children's  Home  Soc.  119  Ky.  244,  67  L.R.A.  818,  83  S.  W.  605, 
holding  appropriation  for  corporation  to  seek  out  homeless,  helpless  children 
and  place  them  in  homes  valid;  Kentucky  Live  Stock  Breeders'  Asso  v.  Hager, 
120  Ky.  133,  85  S.  W.  738,  9  Ann.  Cas.  50,  holding  appropriation  for  state  fair 
is  for  public  purpose;  McGlone  v.  Womack,  129  Ky.  288,  17  L.R.A.(N.S.)  859, 
111  S.  W.  688,  suggesting  that  tax  on  dogs  to  raise  fund  to  pay  for  sheep  killed 
or  injured  by  dogs  may  be  sustained  on  ground  tax  is  to  promote  public  interest. 
Board  of  managers  as  agents  of  state. 

Cited  in  Gross  v.  Kentucky  Bd.  of  Managers,  105  Ky.  849,  43  L.  R.  A.  705,  49 
S.  W.  458   (dissenting  opinion  by  Paynter,  J.),  who  holds  state  board  of  exposi- 
tion managers  to  be  agents  of  state  in  providing  exhibit  for  public  benefit. 
Observance    of    constitutional    requirements    for    passage    of    law. 

Cited  in  Glenn  v.  Wray,  126  N.  C.  734,  36  S.  E.  167,  holding  statutes  and 
amendments  thereto  pertaining  to  public  revenue  and  expenditure  must  be  passed 
by  legislature  in  manner  provided  in  Constitution;  Cohn  v.  Kingsley,  5  Idaho. 
441,  38  L.  R.  A.  84,  49  Pac.  985,  holding  it  competent  for  court  to  examine  journals 
of  both  branches  of  legislature  to  ascertain  whether  law  was  constitutionally 
enacted. 

Cited  in  note  (23  L.  R.  A.  344,  348)  on  collusiveness  of  enrolled  bill. 

Distinguished  in  Johnson  v.  Great  Falls,  38  Mont.  372,  99  Pac.  1059,  16  Ann. 
Cas.   974,   holding  under   Montana   constitution   vote   upon   amendments   to   bill 
need  not  be  by  ayes  and  noes  and  record  made  of  vote. 
Judicial   notice. 

Distinguished   in   Hall  v.   Com.   94  Ky.   326,   22   S.   W.   333,   holding   judicial 
notice  will  be  taken  of  election  of  circuit  judges  who  are  public  officers. 
Presumption    as    to    constitutionality    of    legislative    action. 

Cited  in  Lafferty  v.  Huffman,  99  Ky.  83,  32  L.  R.  A.  204,  35  S.  W.  123,  and 
Owensboro  &  N.  R.  Co.  v.  Barclay,  102  Ky.  20,  43  S.  W.  177,  holding  bill  prop- 
erly authenticated  by  presiding  officers  of  legislature  and  signed  by  governor  not 
subject  to  impeachment  by  reference  to  journals  of  legislature;  Union  Bank  v. 
Oxford,  119  N.  C.  214,  34  L.  R.  A.  489,  25  S.  E.  966,  holding  presumption  of  con- 
stitutionality of  legislative  enactment  hnpeachable  by  reference  to  journal  of  legis- 
lative bodies;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State.  28  Okla.  97,  40  L.R.A. (N.S.) 
8,  113  Pac.  921,  holding  that  enrolled  bill  duly  signed  cannot  be  impeached  by 
journals. 
Unconstitutionally  as  defense. 

Approved  in  State  ex  rel.  University  of  Utah  v.  Candland,  36  Utah,  417,  24 
L.R.A.  (N.S.)  1265,  140  Am.  St.  Rep.  834,  104  Pac.  285,  holding  ministerial  of- 
ficer may  in  mandamus  proceeding  justify  his  refusal  to  act  on  ground  act 
unconstitutional. 

Cited  in  Com.  ex  rel.  Atty.  Gen.  v.  Mathues,  210  Pa.  386,  59  Atl.  961,  on  un- 
constitutionally of  law  as  justification  of  officer's  refusal  to  act;  Com.  ex  rel. 
Atty.  Gen.  v.  State  Treasurer,  29  Pa.  Co.  Ct.  557,  13  Pa.  Dist.  R.  238,  holding 
state  treasurer  has  right  to  raise  by  his  pleadings  question  of  constitutionality 
of  act  fixing  salaries  of  judges. 

Cited  in  note  (47  L.  R.  A.  516)  on  unconstitutionality  of  statute  as  defense 
against  mandamus  to  compel  its  enforcement. 
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18  L.  R.  A.  567,  PARKER  v.  STATE,  133  Iml.  178,  32  N.  E.  836,  33  N.  E.  119. 

Judicial     quest  ion*. 

Cited  in  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  holding 
constitutionality  of  apportionment  legislation  being  judicial  question,  court  has 
jurisdiction  to  determine  controversy;  Fesler  v.  Brayton,  145  Ind.  90,  32  L.  R.  A. 
583,  44  N.  E.  37  (dissenting  opinion  by  Monks,  J.),  who  holds  constitutionality 
of  apportionment  act  passed  by  state  legislature  judicial  question;  State  ex  rel. 
Morris  v.  Wrightson,  56  N.  J.  L.  188,  22  L.  R.  A.  550,  footnote  p.  548,  28  Atl.  56, 
holding  constitutionality  of  act  of  legislature  providing  for  election  of  members  of 
assembly  to  be  subject  to  judicial  inquiry. 

Cited  in  footnotes  to  Norwalk  Street  R.  Co.'s  Appeal,  39  L.  R.  A.  794,  which 
holds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  a  ju- 
dicial power;  Covington  v.  Buflfett,  47  L.  R.  A.  622,  which  denies  court's  jurisdic- 
tion to.  determine  existence  of  vacancy  in  office  of  senator;  Fletcher  v.  Tuttle,  25 
L.  R.  A.  143,  which  denies  right  to  enjoin  giving  of  election  notices,  on  ground 
that  apportionment  unconstitutional. 

Cited   in   note    (3    L.R.A.  (N.S.)    384)    on    interference   by   equity    in   matters 
preceding  elections. 
Judicial    notice. 

Cited  in  Legler  v.  Paine,  147  Ind.  193,  45  N.  E.  604,  holding  court  will  take 
judicial  notice  of  whether  legislature  has  complied  with  constitutional  provision 
requiring  regulation  of  salaries  of  county  officers  by  general  law. 
Apportionment   acts. 

Cited  in  Fesler  v.  Brayton,  145  Ind.  72,  32  L.  R.  A.  579,  44  N.  E.  37,  as  hold- 
ing apportionment  act  of  1885  unconstitutional;  Brooks  v.  State,  162  Ind.  577V 
70  N.  E.  980,  holding  courts  have  right  to  determine  whether  discretion  of 
legislature  in  disposition  of  fractions  of  unit  of  representation  has  been  consti- 
tutionally exercised;  Ragland  v.  Anderson,  125  Ky.  159,  128  Am.  St.  Rep.  242,, 
100  S.  W.  865,  holding  apportionment  act  invalid  because  of  inequalities  ins 
representation  as  between  districts;  Sherrill  v.  O'Brien,  18'8  N.  Y.  209,  117  Am. 
St.  Rep.  841,  81  N.  E.  124,  holding  each  county  having  citizen  population  in 
excess  of  ratio  for  apportioning  senators  entitled  to  at  least  one  senator;  State 
ex  rel.  Sullivan  v.  Schnitger,  16  Wyo.  534,  95  Pac.  698,  on  consideration  of 
validity  of  apportionment  act  before  ascertaining  whether  remedy  sought  can 
be  granted. 

Cited  in  notes    (10  L.R.A. (N.S.)    1184)    on  effect  of  laches  in  questioning  ap- 
portionment of  election  districts;    (35  Am.  St.  Rep.  63,  67)    on  judicial  investi- 
gation  of   constitutionality   of   legislative    apportionments. 
—  Discretion   nnder. 

Cited  in  footnote  to  People  ex  rel.  Baird  v.  Broom,  20  L.  R.  A.  81,  which  re- 
quires discretion  of  supervisors  in  dividing  county  into  assembly  districts  to  be 
honest  and  fair. 
De   facto   officer. 

Cited  in  Bradford  v.  Frankfort,  St.  L.  &  T.  R.  Co.  142  Ind.  392,  40  N.  E.  741, 
holding  persons  elected  to  office  under  unconstitutional  act  are  de  facto  officers 
with  colorable  authority  to  act;  Roberts  v.  Hill,  137  Ind.  218,  36  N.  E.  843,  hold- 
ing failure  to  file  election  certificate  as  required  by  statute,  rendering  elected 
officer  de  facto  officer,  does  not  make  his  acts  in  office  ipso  facto  void;  McNulty 
v.  State,  37  Ind.  App.  616,  117  Am.  St.  Rep.  344,  76  N.  E.  547,  holding  official 
act  of  de  facto  notary  public  cannot  be  questioned  collaterally. 

Cited  in  notes    (21   L.R.A.   142)    on   de  facto   offices   and   officers  under   un- 
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constitutional   statutes;     (15   L.R.A.  (X.S.)    98)    on  de   jure  office   as   condition 

6f  de  facto  officer. 

Collateral  attack  on  title  of  de  facto  officer. 

Cited  in  State  ex  rel.  Bishop  v.  Crowe,  150  Ind.  462,  50  N.  E.  471,  holding  title 
of  person  to  office  of  township  trustee,  being  de  facto,  not  open  to  question  in 
collateral  proceeding;  Spegal  v.  Krag-Reynolds  Co.  21  Ind.  App.  209,  51  N.  E.  959, 
holding  right  of  one  occupying  office  of  notary  public,  and  validity  of  acts  done  in 
discharge  of  that  office,  cannot  be  questioned  in  collateral  proceeding;  Grim  v. 
Adkins,  21  Ind.  App.  108,  51  N.  E.  494,  holding  office  of  justice  of  peace  being  pub- 
lic one,  right  of  one  exercising  duties  thereof  cannot  be  questioned  in  action  of 
replevin;  State  v.  Cockran,  55  Or.  177,  105  Pac.  884,  to  the  point  that  courts 
are  precluded  from  inquiry  in  relation  to  proceedings  of  de  facto  judges,  in 
collateral  matter;  State  ex  rel.  Bedster  v.  Frentress,  37  Ind.  App.  247,  76  N.  E. 
821,  holding  right  of  de  facto  deputy  marshal  to  office  cannot  be  collaterally 
questioned;  State  v.  Sutherlin,  165  Ind.  350,  75  X.  E.  642,  holding  official  acts 
of  de  facto  jury  commissioner  in  appointing  jurors  valid  as  to  third  parties 
and  public;  his  title  to  office  cannot  be  collaterally  attacked. 
Determination  of  constitutionality  of  statute. 

Cited  in  Henderson  v.  State,  137  Ind.  557,  24  L.  R.  A.  473,  36  N.  E.  257: 
Harmon  v.  Madison  County,  153  Ind.  76,  54  N.  E.  105;  State  ex  rel.  Winnie  v. 
Stoddard,  25  Nev.  460,  51  L.  R.  A.  232,  62  Pac.  237;  Vickery  v.  Hendricks  County, 
134  Ind.  555,  32  N.  E.  880, —  holding  court  justified  in  refusing  to  pass  upon  con- 
stitutionality of  statute  when  not  necessary  to  pass  upon  merits  of  controversy; 
People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  465,  40  N.  E.  307,  holding  court 
will  refuse  to  declare  legislative  act  unconstitutional,  except  in  very  clear  case  of 
violation;  State  v.  Atkinson,  139  Ind.  429,  39  N.  E.  51,  holding  court  will  not 
assume  to  decide  constitutionality  of  liquor  law  when  not  essential  to  disposition 
of  cause  upon  its  merits;  Deniston  v.  Terry,  141  Ind.  682,  41  N.  E.  143,  to  state- 
ment that  court  will  not,  as  rule,  pass  upon  constitutionality  of  statute  if  cause 
may  be  decided  upon  its  merit  without  such  decision. 

Cited  in  note   (16  L.R.A. (N.S.)   267)    on  right  of  relator  in  mandamus  to  at- 
tack constitutionality  of  statute  relied  upon. 
Amiens  curite. 

Cited  in  Boyd  v.  Brazil  Block  Coal  Co.  152  Ind.  544,  49  N.  E.  797,  holding 
amicus  curise  has  not  such  real  interest  as  to  invoke  jurisdiction  of  court; 
Yeager  v.  Yeager,  43  Ind.  App.  316,  87  N.  E.  144,  holding  court  may  accept 
services  of  any  officer  or  member  of  its  bar  as  aid  in  investigating  divorce  cases, 
though  statute  imposes  certain  duties  in  connection  with  such  cases  upon  prose- 
cuting attorney;  Keeley  v.  Keeley,  41  Ind.  App.  675,  84  X.  E.  767,  as  treating  of 
kindred  question  to  that  of  right  of  prosecuting  attorney  to  appeal  from  judg- 
ment that  person  is  of  unsound  mind;  State  v.  Gorman,  171  Ind.  65,  85  X.  E. 
763,  holding  interest  of  state  in  welfare  of  citizens  not  such  as  entitles  it  to 
appear  as  defendant  and  oppose  granting  of  license  to  retail  intoxicating 
liquors,  in  statutory  proceeding  for  that  purpose. 
Rehearing. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Hays,  17  Ind.  App.  277,  46  N.  E. 
597,  holding  court  precluded  from  granting  rehearing  in  cause  after  lapse  of  sixty 
days  and  certification  of  judgment;  State  ex  rel.  Taylor  v.  Mount,  151  Ind.  694, 
51  N.  E.  417,  holding  petition  for  rehearing  will  be  denied  when  questions  in  liti- 
gation become  settled,  and  parties  ligitant  are  no  longer  interested. 
Power  of  conrt  to  correct  Its  own  record. 

Cited  in  Thompson  v.  Connecticut  Mut,  L.  Ins.  Co.  139  Ind.  355,  38  N.  E.  796, 
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recognizing  power  of  court  to  correct  its  own  record  to  conform  to  truth  of  ita 
findings. 

18  L.  R.  A.  582,  CROSS  v.  WEST  VIRGINIA  C.  &  P.  R.  CO.  37  W.  Va.  342,  16 

S.  E.  587. 
Amendment    of   eorpomte    ehnrter. 

Cited  in  footnote  to  Maynard  ex  rel.  Dusenbury  v.  Looker,  56  L.  R.  A.  947, 
which  sustains  power  to  change  terms  of  office  of  directors  by  amending  charter. 
Nonresident  stockholders. 

Cited  in  note  (24  L.  R.  A.  253)  on  right  of  nonresidents  to  become  stockholders 
In  corporations. 

18  L.  R.  A.  586,  ELLIOT  v.  HALL,  2  Idaho,  1142,  35  Am.  St.  Rep.  285,  31  Pac.  796. 
Exemption    of    wages    from    garnishment. 

Cited  in  footnotes  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains,  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy;  Rustad 
T.  Bishop,  50  L.  R.  A.  168,  which  denies  right  to  hold  back  successive  exempt  wages 
by  successive  garnishments  and  reach  same  by  new  garnishment  after  exemption 
period  expires. 

Cited  in  note    (102  Am.  St.  Rep.  103)    on  exemption  of  wages,  salaries  and 
earnings. 
Exemptions  in  general. 

Cited  in  Cleveland  v.  Andrews,  5  Idaho,  68,  95  Am.  St.  Rep.  165,  46  Pac. 
1025,  holding  horses  purchased  by  person  with  bona  fide  intention  to  engage  in 
business  of  teamster  or  drayman  exempt,  though  person  not  actually  engaged 
in  such  business. 

18  L.  R.  A.  588,  NEER  v.  COWHICK,  4  Wyo.  49,  31  Pac.  862. 
Necessity  of  witnesses  to  holographic  will. 

Cited  in  notes  (104  Am.  St.  Rep.  22,  23,  32;  14  L.R.A.(N.S.)  969)  on  neces- 
sity of  witnesses  to  holographic  will. 

18  L.  R.  A.  590,  EICHENLAUB  v.  ST.  JOSEPH,  113  Mo.  395,  21  S.  W.  8. 
Ratification    of    municipal    contract. 

Cited  in  Kolkmeyer  v.  Jefferson,  75  Mo.  App.  683,  holding  contract  made  to 
grade  city's  streets  without  legislative  sanction  can  be  ratified  only  by  ordinance 
duly  passed  and  signed  by  mayor;  Unionville  v.  Martin,  95  Mo.  App.  37,  68  S.  W. 
605,  holding  unauthorized  contract  of  municipality  is  not  ratified  by  simple  reso- 
lution of  board  of  aldermen  without  concurrence  of  mayor ;  Dougherty  v.  Ex- 
celsior Springs,  110  Mo.  App.  627,  85  S.  W.  112  (dissenting  opinion),  on  neces- 
sity of  execution  of  special  power  in  manner  prescribed. 
Necessity  of  ordinance. 

Cited  in  State  ex  rel.  Carthage  v.  Cowgill  &  H.  Mill.  Co.  156  Mo.  632,  57  S.  W. 
1008,  holding  matters  confided  to  council  by  city  charter  may  be  dealt  with  by 
resolution,  not  necessarily  formal  ordinance;  State  ex  rel.  Davis  v.  Newton 
€ounty,  165  Ind.  270,  74  N.  E.  1091,  6  Ann.  Cas.  468,  holding  appropriation  of 
money  by  county  council  for  building  of  court  house  by  motion  and  order  in 
pursuance  thereof  invalid  where  statute  requires  issuance  of  county  bonds  to 
be  by  ordinance  only. 
Bribery. 

Cited  in  State  v.  Butler,  178  Mo.  340,  77  S.  W.  560,  holding  offer  of  reward 
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for  vote  for  contract  under  ordinance,  before  its  approval  by  mayor,  not  attempt 

to  bribe. 

Validity   of   legislation    restricting-    business. 

Cited  in  St.  Louis  v.  Fischer,  167  Mo.  G64,  64  L.  R.  A.  683,  99  Am.  St.  Rep. 
614,  67  S.  W.  872,  holding  city  ordinance  prohibiting  establishment  and  main- 
tenance of  dairy  within  city  limits,  without  permission  from  municipal  authori- 
ties, not  obnoxious  to  Federal  Constitution;  St.  Louis  Gunning  Advertising  Co. 
v.  St.  Louis,  235  Mo.  166,  137  S.  W.  929,  holding  that  ordinance  regulating 
size  and  construction  of  bill  boards  is  valid. 

Cited  in  notes    (21  L.  R.  A.  794)    on  constitutionality  of  statutes  restricting 
contracts  and  business;    (93  Am.  St.  Rep.  410)   on  constitutionality  of  building 
regulations. 
Issuance  of  unlawful  building-  permits. 

Cited  in  Hibbard  v.  Chicago,  173  111.  97,  40  L.  R.  A.  623,  50  N.  E.  256,  holding 
unlawful  issuance  of  permit  to  erect  awning  over  street,  no  estoppel  against  en- 
forcement of  general  ordinance. 
Abatement    of    puulic    nuisance. 

Cited  in  Police  Comrs.  v.  Wagner,  93  Md.  196,  52  L.  R.  A.  778,  86  Am.  St.  Rep. 
423,  48  Atl.  455,  holding  replevin  will  not  lie  to  recover  slot  machine  seized  by 
police  officers  under  statutory  authority;  Lemmon  v.  Guthrie  Center,  113  Iowa, 
39,  86  Am.  St.  Rep.  361,  84  N.  W.  98G,  holding  judicial  proceedings  not  necessary 
to  warrant  public  officials  to  remove  buildings  erected  in  violation  of  law;  Micks 
v.  Mason,  145  Mich.  215,  11  L.R.A.(N.S.)  657,  108  N.  W.  707,  9  Ann.  Cas.  291, 
holding  municipality  has  power  to  authorize  abatement  of  new  building  not 
constructed  according  to  regulations  concerning  buildings  in  fire  district;  Davi- 
son  v.  Walla  Walla,  52  Wash.  455,  21  L.R.A.(N.S.)  456,  132  Am.  St.  Rep.  983, 
100  Pac.  981,  holding  city  may,  without  resort  to  judicial  proceedings,  prevent 
erection  of  building  within  prohibited  area,  or  take  down  building  erected 
therein  in  violation  of  ordinance  prohibiting  its  erection. 

Cited  in  note   (38  L.  R.  A.  170)   on  municipal  power  over  buildings  and  other 
structures  as  nuisances. 
Ordinance  as  evidence. 

Cited  in  Grafton  v.  St.  Paul,  M.  &  M.  R.  Co.  16  N.  D.  323,  22  L.R.A.(N.S.) 
19,    113   N.   W.   598,    15   Ann.    Cas.    10,    holding   ordinance    itself   admissible   in 
evidence  without  laying  foundation  by  proof  of  its  passage  by  city  council. 
Concurrence  of  city  officers  In  passage  of  ordinance. 

Cited  in  State  ex  rel.  Centralia  v.  Wilder,  211  Mo.  317,  109  S.  W.  574,  hold- 
ing where  mayor  integral  part  of  law-making  power,  his  concurrence  in  legislative 
action  essential  to  validity  of  ordinance. 

18  L.  R.  A.  594,  Re  ADVISORY  OPINION,  31  Fla.  1,  12  So.  114. 
Disqualification  arising-  from  removal   from   office. 

Cited  in  People  v.  Ahearn,  196  N.  Y.  236,  26  L.R.A.(N.S.)  1159,  89  N.  E. 
930,  affirming  131  App.  Div.  36,  115  N.  Y.  Supp.  664,  holding  borough  presi- 
dent removed  by  governor  not  eligible  to  election  for  remainder  of  term  by 
aldermen. 

18  L.  R.  A.  596,  THIBAUT  v.  KEARNEY,  45  La.  Ann.  149,  12  So.  139. 
License    or    privilege    tax. 

Cited  in  Hall  v.  State,  39  Fla.  675,  23  So.  119,  holding  plantation  owner  main- 
taining general  store  thereon,  making  sale*  *>f  supplies  to  tenants  and  employees 
only,  required  to  pay  privilege  tax. 
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Cited  in  note   (129  Am.  St.  Rep.  273)   on  constitutional  limitations  on  power 
to   impose   license   or   occupation   taxes. 
"\Vlio  are  retailers. 

Cited  in  Com.  v.  Greenwood..  205  Mass.  120.  91  N.  E.  141,  18  Ann.  Cas.  185, 
to  the  point  distinction  between  wholesale  and  retail  dealers  is  that  former 
sell  to  latter,  while  latter  sell  to  general  public  in  quantities  to  suit  customers. 

18  L.  R.  A.  599,  YARNELL  v.  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  113  Mo.  570, 

21  S.  W.  1. 
Variance. 

Cited  in  E.  O.  Stanard  Mill.  Co.  v.  White  Line  Central  Transit  Co.  122  Mo.  278, 
20  S.  W.  704,  holding  evidence  that  warehouse  was  unsafe  because  close  by  refin- 
ing establishment  inadmissible  under  allegation  merely  charging  failure  to  use  due 
care  while  property  was  stored  in  warehouse;  Chitty  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  148  Mo.  75,  49  S.  W.  868,  holding  recovery  not  authorized  under  allegation 
charging  injury  by  negligent  collision,  and  proof  of  injury  in  jumping  from  car 
to  avoid  collision;  Burk  v.  Pence,  200  Mo.  330,  104  S.  W.  23,  on  departure  be- 
tween evidence  and  allegations. 
Modiflcatiou  of  instruct  long. 

Cited  in  Feary  v.  Metropolitan  Street  R.  Co.  162  Mo.  96,  62  S.  W.  452,  holding 
modification  of  plaintiff's  instruction  by  court,  to  conform  to  issue  tendered,  not 
reversible  error. 
I  n.i  ii  r  if-   in   uf  t  t  ini;   off  or  on  train*. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Hale,  102  Ky.  603,  42  L.  R.  A.  297,  44  S.  W. 
213,  holding  carrier  not  guilty  of  negligence  in  starting  train  before  passenger 
seated  after  entering  train ;  Saxton  v.  Missouri  P.  R,  Co.  98  Mo.  App.  499,  72 
S.  W.  717,  holding  mere  starting  of  train  before  one  boarding  it  to  assist  depart- 
ing passenger  has  had  time  to  alight  not  negligence;  Ottinger  v.  Detroit  United 
R.  Co.  166  Mich.  108,  34  L.R.A.(  (N.S.)  227,  131  N.  W.  528,  Ann.  Caa.  1912  D, 
578,  holding  that  street  railway  is  not  liable  for  injury  to  passenger  by  falling 
because  of  sudden  checking  of  speed  of  car,  where  such  passenger  was  stand- 
ing at  time:  Louisville  R.  Co.  v.  Wilder,  143  Ky.  440,  136  S.  W.  892,  holding 
that  operator  of  cars  must  exercise  highest  degree  of  care  to  discover  situation 
and  condition  of  passengers  so  to  be  enabled  to  exercise  towards  each  degree  of 
care  condition  demands:  Seaboard  Air-Line  R.  Co.  v.  Bradley,  125  Ga.  196,  114 
Am.  St.  Rep.  196,  54  S.  E.  69,  holding  when  one  assists  passenger  aboard  train 
at  station  intending  to  leave  train  afterwards,  no  duty  arises  to  hold  train 
reasonable  time  in  order  that  such  purpose  may  be  accomplished  unless  carrier's 
servants  know  of  such  purpose;  Louisville  &  N.  R.  Co.  v.  Wilson,  124  Ky.  848, 
8  L.R.A.(N.S.)  1021,  100  S.  W.  290,  holding  carrier  not  liable  to  person  enter- 
ing train  in  assisting  children  with  baggage  and  injured  by  jumping  off  after 
train  in  motion,  when  carrier  without  notice  of  such  person's  purpose;  Bond 
v.  Chicago,  B.  &  Q.  R.  Co.  122  Mo.  App.  213,  99  S.  W.  30,  holding  where  carrier 
gives  person  permission  to  carry  passenger's  baggage  into  car  carrier  is  re- 
quired to  hold  train  until  such  person  with  reasonable  care  and  diligence  can 
alight  in  safety;  Dunne  v.  New  York,  N.  H.  &  H.  R.  Co.  99  App.  Div.  573,  9] 
N.  Y.  Supp.  145,  holding  obligation  of  carrier  as  to  escort  of  passenger  alight- 
ing arises  only  after  carrier  has  or  should  have  received  actual  notice  of  such 
person's  intention  to  leave  car. 

Cited  in  notes    (21  L.  R.  A.  354)    on  injuries  in  getting  on  and  off  railroad 
trains;    (42  L.  R.  A.  293)   on  starting  car  before  passenger  is  seated. 
L.R.A.  Au.  Vol.  III.— 28. 
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Duty   of   carrier  as   to   passenger   getting   on   or   off   train. 

Cited  in  Hanks  v.  Chicago  &  A.  R.  Co.  60  Mo.  App.  281,  holding  blind,  agea,  and 
infirm  or  sick  passenger  entitled  to  more  care  and  attention  in  getting  on  or  off 
train  than  one  without  such  disability;  Deming  v.  Chicago,  R.  I.  &  P.  R.  Co.  80 
Mo.  App.  156,  holding  instruction  that  it  is  carrier's  duty  to  discharge  passenger 
safely  at  station  platform  or  other  reasonably  safe  place,  erroneous  because  mis- 
leading; Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  273,  holding  passenger  with 
weak  ankle  not  entitled  to  assistance  in  alighting,  carrier  not  having  knowledge 
of  infirmity;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Green,  85  Ark.  120,  14  L.R.A.(N.S.) 
1150,  107  S.  W.  168,  holding  carrier  under  no  duty  to  assist  passenger  in  enter- 
ing train,  where  passenger  was  attended  by  two  friends,  there  was  cinder  plat- 
form on  level  with  rails  and  stool,  and  train  stopped  at  usual  place;  Illinois 
C.  R.  Co.  v.  Cruse,  123  Ky.  468,  8  L.R.A.(N.S.)  302,  96  S.  W.  821,  13  Ann.  Cas. 
593,  holding  employees  of  carrier  not  required  to  observe  condition  of  passen- 
gers in  order  to  see  whether  they  need  assistance  in  alighting;  Birmingham  R. 
light  &  Power  Co.  v.  Hawkins,  153  Ala.  89,  16  L.R.A.(X.S.)  1078,  44  So.  983, 
holding  instruction  that  it  was  not  duty  of  those  in  charge  of  car  to  keep  it 
standing  until  plaintiff  reached  inside  of  car  properly  refused,  where  there 
was  evidence  car  started  with  unusual  jerk. 

Cited  in  footnote  to  Croon  v.  Chicago,  M.  &  St.  P.  R.  Co.  18  L.  R.  A.  602,  which 
liolds  it  negligent  to  fail  to  render  necessary  assistance  to  feeble  person  accepted 
as  passenger. 

Cited  in  note  (3  L.R.A.  (N.S.)  433)  on  duty  of  carrier  to  one  assisting  pas- 
senger on  train. 

Distinguished  in  Basham  v.  Hammond  Packing  Co.  107  Mo.  App.  549,  81  S. 
W.  1227,  holding  principle  of  cases  relating  to  duty  of  carrier  to  assist  pas- 
senger on  or  off  train  inapplicable  where  servant  sues  master  for  neglect  of  duty 
l>y  latter;  Cramer  v.  Springfield  Traction  Co.  112  Mo.  App.  362,  87  S.  W.  24, 
holding  where  street  car  stops  at  regular  stopping  place  where  passengers,  in 
"habit  of  getting  on  and  off  and  such  fact  is  known  to  person  in  charge  of  car, 
latter  is  under  duty  to  exercise  same  care  toward  one  alighting  as  though  he 
had  given  warning  of  intention  to  get  off. 
Presumptions. 

Cited  in  State  v.  Lackland,  136  Mo.  33,  37  S.  W.  812,  holding  fact  from  which 
presumption  arises  must  be  proved ;  Spencer  v.  Farmer's  Mut.  Ins.  Co.  79  Mo.  App. 
218,  holding  presumption  of  wilful  destruction  of  insured  premises  cannot  be  in- 
ferred from  burning  thereof;  Schlercth  v.  Missouri  P.  R.  Co.  115  Mo.  110,  21 
S.  W.  1110  (dissenting  opinion  by  Gantt,  J.),  who  holds  verdict  ought  not  to  be 
based  upon  mere  presumption;  Howard  v.  Missouri  P.  R.  Co.  173  Mo.  531,  73 
S.  W.  467,  holding  mere  breaking  of  handle  bar  of  hand  car  not  proof  of  negli- 
gence; Hornstein  v.  United  R.  Co.  97  Mo.  App.  276,  70  S.  W.  1105,  holding  negli- 
gence not  to  be  inferred  from  mere  happening  of  injury;  Collins  v.  Star  Paper 
Mill  Co.  143  Mo.  App.  341,  127  S.  W.  641,  to  the  point  that  when  facts  are  ad- 
mitted or  proven  it  is  legitimate  to  draw  from  them  such  reasonable  inferences 
as  will  be  sufficient  to  sustain  verdict;  Hornstein  v.  United  R.  Co.  195  Mo.  449, 
4  L.R.A.(N.S.)  736,  113  Am.  St.  Rep.  693,  92  S.  W.  884,  6  Ann.  Cas.  699,  on 
absence  of  inference  of  negligence  of  defendant  from  mere  happening  of  injury; 
Glaser  v.  Rothschild,  221  Mo.  204,  22  L.R.A.  (X.S.)  1054,  120  S.  W.  1,  17  Ann. 
Cas.  576,  on  insufficiency  of  fact  accident  occurred  as  evidence  it  was  caused 
by  defendant's  negligence;  Lee  v.  Jones,  181  Mo.  298,  103  Am.  St.  Rep.  596, 
79  S.  W.  927,  holding  mere  fact  of  collision  with  bicyclist  affords  no  legal  in- 
ference of  negligence  on  bicyclist's  part;  McRae  v.  Metropolitan  Street  R.  Co. 
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125  Mo.  App.  569,  102  S.  W.  1032,  holding  negligence  on  part  of  carrier  not 
presumed  from  fact  of  accident  and  injury  to  passenger ; -Smith  v.  Fordyce,  190 
Mo.  26,  88  S.  W.  679.  on  insufficiency  of  proof  of  injury  to  make  out  prima  facie 
case  for  plaintiff;  Haynie  v.  Hammond  Packing  Co.  126  Mo.  App.  93,  103  S. 
'W.  581,  holding  servant  injured  through  fall  of  elevator  cannot  recover  from 
master  by  merely  showing  such  fall  and  his  injury;  Glasscock  v.  Swafford  Bros. 
Dry  Goods  Co.  106  Mo.  App.  063,  80  S.  W.  364,  holding  it  devolves  upon  em- 
ploye as  condition  precedent  to  right  to  recover  to  prove  affirmatively  non- 
fulfillment or  nonperformance  of  some  duty  owing  him  by  employer;  negligence 
not  assumed  from  mere  fact  of  injury;  Looney  v.  Metropolitan  R.  Co.  200  U.  S. 
488,  50  L.  ed.  569,  26  Sup.  C't.  Rep.  303,  holding  negligence  of  defendant  not  in- 
ferred from  presumption  of  care  on  part  of  person  killed;  Cahill  v.  Chicago  & 
A.  R.  Co.  205  Mo.  404,  103  S.  W.  532,  holding  negligence  on  part  of  railroad 
•company  not  assumed  from  fact  deceased,  who  was  struck  by  engine,  was 
presumed  to  have  been  in  exercise  of  due  care  at  time  of  his  injury;  Eliot  v. 
Kansas  City,  F.  S.  &  M.  R.  Co.  204  Mo.  ]5,  102  S.  W.  532,  holding  fact  hand  of 
switchman  hurt  while  in  act  of  throwing  switch  lever  as  engine  passed  on  track 
•did  not  overcome  presumption  of  performance  of  duty  by  master  or  prove  his 
failure  to  perform  it;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co. 
1  L.R.A.  (N.S.)  538,  71  C.  C.  A.  316,  139  Fed.  534,  holding  in  action  for  tortious 
injury  question  as  to  what  evidence  makes  prima  facie  case  of  negligence  depends 
•on  nature  and  circumstances  of  injury  and  measure  of  care  due,  from  defendant; 
Lindsey  v.  Couch,  22  Okla.  15,  98  Pac.  973,  18  Ann.  Cas.  60,  holding  presumption 
of  want  of  probable  cause  for  prosecution  arising  from  discharge  by  examining 
magistrate  destroyed  by  presumption  of  probable  cause  arising  from  subsequent 
indictment  by  grand  jury  for  same  offense;  Swearingen  v.  Wabash  R.  Co.  221  Mo. 
€59,  120  S.  W.  773,  holding  recovery  in  action  for  negligence  cannot  be  had  by 
building  one  presumption  upon  another. 

Cited  in  footnote  to  Dixon  v.  Pluns,  20  L.  R.  A.  699,  which  upholds  presumption 
of  negligence  arising  from  fall  of  chisel  on  sidewalk  from  scaffold. 

Cited  in  note  (13  L.R.A.  (N.S.)  602)  on  presumption  of  negligence  from  injury 
•to  passenger. 

Distinguished  in  Zeis  v.  St.  Louis  Brewing  Asso.  205  Mo.  653,  104  S.  W.  99, 
holding   instruction   improper   which   selects   one   or   more   facts   from   case  and 
tells  jury  weight  or  effect  they  are  to  have. 
Burden    of    proof. 

Cited  in  McGrath  v.  St.  Louis  Transit  Co.  197  Mo.  105,  94  S.  W.  872,  holding 
where  plaintiff  alleges  specific  acts  of  negligence  he  has  burden  of  proving 
•specific  negligence;  Orcutt  v.  Century  Bldg.  Co.  201  Mo.  443,  8  L.R.A. (N.S.) 
934,  99  S.  W.  1062,  holding  same  in  action  for  injuries  sustained  by  fall  of  ele- 
vator in  which  plaintiff  riding;  Roscoe  v.  Metropolitan  Street  R.  Co.  202  Mo. 
588,  101  S.  W.  32,  holding  same  in  action  by  passenger  against  carrier  for  in- 
juries received  in  street  car  collision;  Hamilton  v.  Metropolitan  Street  R.  Co. 
114  Mo.  App.  509,  89  S.  W.  893,  holding  same  in  action  by  passenger  against 
•carriers  for  injury  sustained  in  collision  between  street  car  and  freight  cars; 
Beebe  v.  St.  Louis  Transit  Co.  206  Mo.  440,  12  L.R.A. (N.S.)  767,  103  S.  W. 
1019,  holding  burden  of  proving  allegations  of  petition  on  plaintiff  where  peti- 
tion alleged  negligence  in  that  defective  condition  of  machinery  could  have  been 
discovered  by  ordinary  care  in  inspecting. 

Cited  in  footnote  to  Anthony  v.  Mercantile  Mut.  Acci.  Asso.  26  L.  R.  A.  406, 
-which  throws  on  insurance  company  burden  of  proving  that  accidental  death  was 
from  excepted  cause. 
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Risks   of   employment. 

Distinguished  in  Jones  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  178  Mo.  543,  101  Am, 
St.  Rep.  434,  77  S.  W.  890,  holding  risk  of  cars  running  loose  and  unattended  on 
main  tracks  not  assumed  by  engineer. 
Contributory   negligence. 

Cited  in  Bascom  v.  Wabash  R.  Co.  102  Mo.  App.  433,  76  S.  W.  697,  holding  car- 
rier not  liable  for  injury  to  passenger  alighting  from  moving  train  in  broad  day- 
light. 
Actionable  negligence. 

Cited  in  Shaw  v.  Goldman,  116  Mo.  App.  338,  92  S.  W.  165,  holding  essential 
elements  of  actionable  negligence  are  duty,  breach  thereof  and  resulting  injury. 

18  L.  R.  A.  602,  CROOM  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  52  Minn.  296,  38  Am. 

St.  Rep.  557,  53  N.  W.  1128. 
Passengers  requiring  assistance. 

Cited  in  Newark  &  S.  O.  R.  Co.  v.  McCann,  58  N.  J.  L.  644,  33  L.  R.  A.  128,  34 
Atl.  1052,  holding  it  duty  of  carrier  to  exercise  more  than  ordinary  care  toward 
passenger  known  to  be  ill;  Burke  v.  Chicago  &  N.  W.  R.  Co.  108  111.  App.  576, 
holding  carrier  liable  for  negligence  in  leaving  intoxicated  passenger  at  destina- 
tion in  place  of  danger;  International  &  G.  N.  R.  Co.  v.  Gilmer,  18  Tex.  Civ.  App. 
G82,  45  S.  W.  1028,  holding  carrier  liable  for  negligence  of  conductor  while  carry- 
ing from  train  passenger  unable  to  walk;  Owens  v.  Macon  &  B.  R.  Co.  119  Ga. 
233,  63  L.R.A.  948,  46  S.  E.  87,  holding  carrier  entitled  to  reasonable  notice  to 
provide  proper  means  for  transportation  of  insane  person;  Gulf.  C.  &  S.  F. 
R.  Co.  v.  Redeker,  45  Tex.  Civ.  App.  318,  100  S.  W.  362,  holding  that  railway 
company  servants  are  presumed  to  know  that  persons,  old,  decrepit  and  infirm 
travel  on  their  trains  and  they  must  exercise  care  accordingly :  Price  v.  St. 
Louis,  I.  M.  S.  &  R.  Co.  75  Ark.  492,  112  Am.  St.  Rep.  79,  88  S.  W.  575,  holding 
a  carrier  undertaking  to  carry  a  drunken  passenger  unattended  is  liable  where 
he  falls  from  the  train  and  is  killed  because  of  failure  of  train  employees  to 
exercise  any  care  for  his  safety;  Mercer  v.  Cincinnati  Northern  R.  Co.  151 
Mich.  567,  115  N.  W.  733,  holding  when  a  carrier  accepts  as  a  passenger  a  person 
requiring  assistance  in  getting  about,  who  is  traveling  without  an  attendant, 
it  is  liable  when  such  person  is  injured  because  of  failure  of  carrier  to  lend 
assistance  to;  Cook  v.  Conestoga  Traction  Co.  9  North.  Co.  Rep.  206,  holding 
that  carrier  that  accepts  child  of  six,  unattended  must  use  care  commensurate 
to  obligation  thus  assumed. 

Cited  in  footnotes  to  Weightman  v.  Louisville,  N.  0.  &  T.  R.  Co.  19  L.  R.  A. 
671,  which  holds  carrier  liable  for  carrying  sick  passenger  past  destination;  Yar- 
nell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  18  L.  R.  A.  599,  which  holds  it  no  part  of 
employee's  duty  to  assist  passengers  to  enter;  Southern  R.  Co.  v.  Hobbs,  63 
L.R.A.  68,  which  holds  promise  of  conductor  to  assist  partially  blind  passenger 
in  alighting  not  an  undertaking  to  escort  her  from  her  seat  to  the  platform. 
To  accept  passenger. 

Cited  in  Furgason  v.  Citizens'  Street  R.  Co.  16  Ind.  App.  180,  44  N.  E.  936, 
holding  carrier  not  bound  to  accept  as  passenger  one  whose  physical  or  mental  con- 
dition renders  him  unable  to  take  care  of  himself;  Connors  v.  Cunard  S.  S.  Co. 
204  Mass.  318,  26  L.R.A.  (N.S.)  177,  134  Am.  St.  Rep.  662,  90  N.  E.  601,  17  Ann. 
Cas.  1051,  holding  that  carrier  is  bound  to  accept  sick  person,  if  it  can  furnish 
necessary  accommodations;  Cook  v.  Conestoga  Traction  Co.  21  Lane.  L.  Rev. 
164,  holding  that  carrier  is  not  bound  to  accept  as  passenger  infant  unattended, 
but  if  it  does  it  must  use  care  commensurate  with  obligation;  Owens  v.  Macon 
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&  B.  R.  Co.  119  Ga.  233,  G3  L.R.A.  948,  46  S.  E.  87,  holding  carrier  not  required 
to  accept  a  violent  lunatic  on  a  train  though  attended  by  guards,  such  lunatic 
being  noisy  and  obscene;  Illinois  C.  R.  Co.  v.  Allen,  121  Ky.  142,  89  S.  W.  150, 
11  Ann.  Cas.  970,  holding  no  liabilitj*  rested  on  carrier  to  sell  a  blind  man 
a  ticket  for  transportation  where  he  was  not  accompanied  by  an  attendant. 

Cited  in  footnote  to  Owens  v.  Macon  &  B.  R.  Co.  63  L.R.A.  946,  which  upholds 
carrier's  right  to  refuse  to  receive  adjudicated  lunatic  who,  though  in  charge 
of  attendants,  is  cursing  and  using  obscene  language  at  time  of  boarding 
•car. 

Cited  in  notes  (26  L.R.A.  (N.S.)  172)  on  duty  to  accept  as  passenger  one 
physically  or  mentally  disabled;  (107  Am.  St.  Rep.  302)  on  persons  carrier 
may  refuse  to  transport. 

18  L.  R.  A.  604,  EPHRAIM  v.  KELLEHER,  4  Wash.  243,  29  Pac.  985. 
Chattel   mortgage  as  affected   toy  provision   giving-  mortgagor   possession 
with  power  of  sale. 

Cited  in  Benham  v.  Ham,  5  Wash.  135,  34  Am.  St.  Rep.  851,  31  Pac.  459,  holding 
chattel  mortgage  upon  stock  of  goods,  allowing  mortgagor  to  continue  in  posses- 
sion to  sell  goods  and  apply  proceeds  to  extinguishment  of  debt  secured,  valid; 
Donohue  v.  Campbell,  81  Minn.  109,  83  N.  W.  469,  holding  mortgage  on  stock  of 
goods  not  fraudulent  in  law  because  it  contains  no  provision  requiring  mortgagor 
to  pay  proceeds  from  sales  of  goods  left  in  his  possession;  F.  Meyer  Boot  &  Shoe 
Co.  v.  C.  Shenkberg  Co.  11  S.  D.  628,  80  N.  W.  126,  and  Red  River  Valley  Nat. 
Bank  v.  Barnes,  8  N".  D.  442,  79  N.  W.  880,  holding  mortgage  upon  stock  of  general 
merchandise  not  fraudulent  in  law  because  mortgagor  retains  possession  of  goods 
to  sell,  devoting  proceeds  thereof  to  payment  of  mortgage  debt;  Adams  v.  Demp- 
sey,  29  Wash.  157,  69  Pac.  738,  holding  chattel  mortgage  not  constructively  fraud- 
ulent because  mortgagor  allowed  small  portion  of  proceeds  thereof;  Morton  v. 
Williamson,  72  Ark.  394,  81  S.  W.  235,  holding  mortgage  on  lumber  not  fraudu- 
lent because  mortgagors  allowed  to  remain  in  possession  of  and  sell  lumber  as 
manufactured. 

Cited  in  footnote  to  Noyes  v.  Ross,  47  L.  R.  A.  400,  which  sustains  mortgage  of 
goods  with  authority  to  sell  on  thirty  days'  credit  and  account  for  proceeds,  less 
living  expenses. 

Cited  in  notes  (36  L.R.A. (N.S.)  1181,  1188)  on  validity  of  chattel  mortgage 
of  merchandise  stock  as  affected  by  provision  or  agreement  giving  mortgagor 
possession  with  power  of  sale;  (5  Eng.  Rul.  Cas.  40)  on  necessity  of  change 
of  possession  on  sale  of  chattels. 

Distinguished  in  Eckman  v.  Munnerlyn,  32  Fla.  376,  37  Am.  St.  Rep.  109,  13  So. 
•022,  holding  chattel  mortgage  on  stock  of  merchandise  containing  provision  per- 
mitting mortgagor  to  retain  possession  of  goods  to  sell,  fraudulent  as  against  ex- 
isting creditors,  notwithstanding  proceeds  therefrom  are  to  be  devoted  to  payment 
of  mortgage  debt;  Thompson  v.  Huron  Lumber  Co.  4  Wash.  603,  30  Pac.  741, 
holding  mortgage  by  insolvent  corporation,  providing  for  its  retention  of  mort- 
gaged property  and  indefinite  renewal  of  notes  secured,  void  as  device  to  delay 
creditors. 
Fraudulent  execution  as  question  of  fact. 

Cited  in  Adams  v.  Dempsey,  22  Wash.  286,  79  Am.  St.  Rep.  933,  60  Pac.  649, 
holding  question  of  alleged  fraudulent  execution  of  chattel  mortgage  to  secure 
particular  creditor,  one  of  fact. 
Right  of  debtor  to  pay  or  secure   particular  creditors. 

Cited  in  Victor  v.  Glover,  17  Wash.  42,  40  L.  R.  A.  301,  48  Pac.  788,  holding 
that  debtor  may  legally  pay,  or  secure,  one  or  more  creditors  to  exclusion  of 
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others,  even  to  exhaustion  of  entire  property;  Drake  v.  Paulhaumus,  14  C.  C.  A. 
165,  29  U.  S.  App.  522,  60  Fed.  808,  holding  conveyance  of  debtor's  property  to- 
secure  particular  bona  fide  debt  not  void  as  preferential  assignment;  Furth  v. 
Snell,  6  Wash.  546,  33  Pac.  830,  holding  that  debtor  may,  in  good  faith,  dispose 
of  his  entire  estate  to  pay  portion  of  debts,  even  to  exclusion  of  others;  McAvoy 
v.  Jennings,  44  Wash.  85,  87  Pac.  53,  on  power  of  debtor  to  prefer  particular 
creditor. 
Extension  of  time  of  payment  of  chattel  mortgage  debt. 

Cited  in  Sanders  v.  Main,  12  Wash.  667,  42  Pac.  122,  holding  that  agreement 
extending  time  of  payment  of  chattel  mortgage  debt  does  not  invalidate  mortgage 
as  to  unsecured  creditors. 
Efficacy   of  mortgage   on   chattels   to   he   made   or   acquired. 

Cited  in  note  (18  L.  R.  A.  298)  on  efficacy  of  mortgage  on  chattels  to  be  manu- 
factured or  acquired  as  independent  articles,  and  not  as  increase  or  fruits  of  ex- 
isting property. 

18  L.  R.  A.  627,  LAWSON  v.  CONAWAY,  37  W.  Va.  159,  38  Am.  St.  Rep.  17,  l& 

S.  E.  564. 
Duty   of   physician   to   patient   and    degree   of   skill   required. 

Cited  in  Dashiell  v.  Griffith,  84  Md.  381,  35  Atl.  1094,  holding  that  upon  estab- 
lishment of  relation  of  physician  and  patient  duty  rests  on  physician  to  continue 
attendance  upon  patient  so  long  as  is  reasonably  necessary;  Whitesell  v.  Hill,  101 
Iowa,  637,  37  L.  R.  A.  839,  70  N.  W.  750,  holding  it  duty  of  physician  or  surgeon 
to  possess  and  exercise  that  degree  of  care,  skill,  and  knowledge  ordinarily  pos- 
sessed and  exercised  by  physicians  and  surgeons  in  similar  localities;  Tompkins- 
v.  Pacific  Mut.  L.  Ins.  Co.  53  W.  Va.  491,  62  L.  R.  A.  495,  97  Am.  St.  Rep.  1006* 
44  S.  E.  439,  holding  insurance  company  liable  for  negligence  of  its  physician  in 
replacing  plaster  cast  after  examining  injury  to  policy  holder:  Dye  v.  Corbinr 
59  W.  Va.  270,  53  S.  E.  147,  holding  physician  not  required  to  exercise  highest 
degree  of  skill  and  diligence  possible  unless  he  has  by  special  contract  agreed 
to  do  so;  Harris  v.  Fall,  27  L.R.A.  (N.S.)  1179,  100  C.  C.  A.  497,  177  Fed.  82, 
holding  surgeon  undertaking  operation  required  to  exercise  throughout  perform- 
ance of  his  engagement  both  ordinary  care  and  skill  of  his  profession,  in  light 
of  modern  advancement  and  learning  on  subject,  and  his  own  best  ability,  care- 
and  skill. 

Cited  in  notes  (37  L.R.A.  830)  on  degree  of  care  and  skill  which  physician- 
or  surgeon  must  exercise;  (17  L.R.A.  (N.S.)  1246)  on  patient's  negligence  or 
failure  to  follow  instructions  as  affecting  liability  for  malpractice;  (93  Am.  St. 
Rep.  666)  on  liability  of  physicians  and  surgeons  for  negligence  and  mal- 
practice. 

Distinguished  in  Hogan  v.  Hospital   Co.  63  W.  Va.  87,   59  S.  E.  943,  where 
question  was  as  to  care  required  of  hospital  towards  persons  committed  to  its 
care. 
Physician's    right    to    determine    frequency    of    visits. 

Cited  in  note  (51  L.  R.  A.  298)   on  physician's  right  to  determine  frequency  of 
visits  to  patient. 
Recovery  by   physician  as   bar   to   action    for   malpractice. 

Cited  in  Gates  v.  Newman,  18  Ind.  App.  419,  46  N.  E  654  (dissenting  opinion 
by  Black,  J.),  who  holds  that  judgment  by  default  against  patient  in  favor  of 
physician  for  services  does  not  estop  patient  from  prosecuting  cross  action  for 
malpractice;  Jordahl  v.  Berry,  72  Minn.  121,  45  L.  R.  A.  545,  71  Am.  St.  Rep. 
469,  75  N.  W.  10,  and  Sale  v.  Eichberg,  105  Tenn.  343,  52  L.  R.  A.  897,  59  S.  W> 
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1020,  holding  judgment  by  default  in  favor  of  physician  for  services  rendered  to 
patient  not  a  bar  to  action  by  patient  against  physician  for  malpractice,  unless 
defense  was  made  to  first  action  by  patient. 

Cited  in  note  (45  L.  R.  A.  544)  on  recovery  by  physician  as  bar  to  action  for 
malpractice. 

Testimony  as  to  effect  of  injury  on  health. 

Cited  in  Federal  Betterment  Co.  v.  Reeves,  77  Kan.  114,  93  Pac.  627,  15  Ann. 
Cas.  796,  holding  one  in  situation  to  know  may  testify  to  fact  whether  another 
competent  to  perform  manual  labor  before  and  after  injury;  Ewing  v.  Lanark 
Fuel  Co.  65  W.  Va.  729,  29  L.R.A.  (N.S.)  493,  65  S.  E.  200,  holding  father  may 
testify  concerning  incapacity  of  boy  to  earn  money  after  injury. 
Estoppel. 

Cited  in  Southern  Penn.  Oil  Co.  v.  Calf  Creek  Oil  &  Gas  Co.  140  Fed.  517,. 
holding  party  to  suit  conceding  purchase  of  lease  and  right  to  drill  oil  wells 
and  necessity  of  sinking  counter  wells  estopped  thereafter  to  deny  such  facts. 

Cited  in  note   (44  Am.  St.  Rep.  564)   on  proof  of  res  judicata. 

18  L.  R.  A.  634,  McCLAIN  v.  DAVIS,  37  W.  Va.  330,  16  S.  E.  629. 
Entry   of   .jnilji  IIK-II  (N. 

Cited,  but  not  passed  upon,  in  Griffin  v.  Haught,  45  W.  Va.  464,  31  S.  E.  957,. 
and  Richmond  v.  Henderson,  48  W.  Va.  396,  37  S.  E.  653,  holding  that  judgment 
of  justice  of  peace  cannot  be  entered  more  than  one  day  after  rendition  of  verdict; 
Marstiller  v.  Ward,  52  W.  Va,  84,  43  S.  E.  178,  holding  entry  of  judgment  by 
court  enforceable  by  mandamus;  Brand  v.  Swindler,  68  W.  Va.  574,  70  S.  E_ 
362.  holding  that  justice's  docket  is  not  conclusive  evidence  of  date  of  rendition; 
and  entry  of  judgment  noted  therein. 

Cited  in  note  (20  L.R.A.  147)  on  entry  of  judgment  nunc  pro  tune. 

Distinguished  in  Cincinnati,  P.  B.  S.  &  P.  Packet  Co.  v.  Bellville,  55  W.  Va. 
562,  47  S.  E.  301,  denying  writ  prohibiting  justice  from  issuing  execution  on 
or  taking  steps  to  collect  judgment  entered  more  than  seventy-two  hours  after 
its  rendition;  McDowell  County  Bank  v.  Wood,  60  W.  Va.  624,  55  S.  E.  753, 
holding  plaintiff  entitled  to  judgment  on  uncontested  note  on  return  day  of 
summons  though  justice  failed  to  enter  judgment  at  once  upon  confession. 

Cited   as  overruled  in   Cross  v.   Gall,   65   W.  Va.   281,   64   S.   E.   533,   holding 
judgment  not  void  because  not  entered  up  by  justice  in  docket  within  twenty- 
four  hours. 
Amendment  of  judgment. 

Cited  in  White  v.  County  Ct.  63  W.  Va.  238,  59  S.  E.  884,  holding  by  analogy 
court  cannot  read  into  statute  limit  of  road  levy  intended  by  legislature,  where: 
no  one  can  tell  what  limit  would  have  been. 

18  L.  R.  A.  639,  Ex  parte  PLESSY,  45  La.  Ann.  80,  11  So.  948. 
Civil  rights Statutes  authorizing    separation    of   races. 

Cited  in  Anderson  v.  Louisville  &  N.  R.  Co.  4  Inters.  Com.  Rep.  766,  62  Fed.  50, 
holding  it  to  be  within  power  of  state  to  enact  statute  requiring  carriers  to  fur- 
nish, and  passengers  of  different  races  to  occupy,  separate  compartments  or  cars; 
State  v.  Pearson,  110  La.  390,  34  So.  575,  upholding  constitutionality  of  act  re- 
quiring street  car  companies  to  furnish  separate  accommodations  for  white  and 
colored  passengers;  State  v.  Treadaway,  126  La.  313,  139  Am.  St.  Rep.  514,  52 
So.  500,  20  Ann.  Cas.  1297,  to  the  point  that  word  "colored"  in  statutes  is  used 
to  designate  negroes  proper  and  persons  of  mixed  negro  blood;  May  v.  Shreveport 
Traction  Co.  127  La.  426,  32  L.R.A. (N.S.)  210,  53  So.  671,  holding  that  under 
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act  no.  64,  of  1902  with  regard  to  assignment  of  white  and  colored  races  to  sep- 
arate compartments,  railroad  company  and  officers  and  agents  are  liable  for 
consequences  of  their  mistakes  or  abuse  of  discretion;  Patterson  v.  Taylor,  51 
Fla.  284,  40  So.  493,  holding  lawful  provision  for  separation  of  white  and  black 
races  on  street  cars  made  by  ordinance;  Hart  v.  State,  100  Ind.  602,  60  Atl.  457, 
holding  states  may  enact  laws  requiring  separation  of  white  and  colored  passen- 
gers on  trains,  if  confined  to  intra-state  commerce  also  citing  note;  State  ex  rel. 
Tax  Collector  v.  Falkenheiner,  123  La.  623,  49  So.  214,  holding  law  requiring 
saloons  for  white  and  colored  persons  to  be  conducted  in  separate  buildings  con- 
stitutional. 

Cited  in  footnote  to  Smith  v.  State,  41  L.  R.  A.  432,  which  upholds  state  stat- 
ute providing  for  equal,  but  separate,  accommodations  for  negroes  on  railroads. 

Cited  in  notes   (2  L.R.A.  (N.S.)   1109)   on  liability  for  placing  white  passenger 
in  car  for  colored  persons;    (32  L.R.A.  (N.S.)    802)   on  duty  to  provide  separate 
compartments  for  colored  passengers  in  sleeping  or  palace  cars;  45  L.  ed.  U.  S. 
244,  245)  on  separate  coach  acts. 
Rules   of   carrier   requiring   separation. 

Cited  in  Hart  v.  State,  100  Md.  602,  60  Atl.  457,  holding  common  carrier  can 
itself  adopt  reasonable  regulations  for  separate  accommodation  of  white  and 
•colored  passengers,  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.  19  L.  R.  A.  269,  which 
authorizes  carrier  to  exclude  colored  woman  from  particular  car,  when  she  is  given 
opportunity  to  ride  in  car  set  apart  for  her  own  race,  and  which  is  equal  in  accom- 
modations to  other;  Bowie  v.  Birmingham  R.  &  Electric  Co.  50  L.  R.  A.  632, 
which  sustains  rule  of  street  railway  company  requiring  colored  and  white  pas- 
sengers to  occupy  different  ends  of  car;  Smith  v.  Chamberlain,  19  L.  R.  A.  710, 
which  authorizes  carrier  to  provide  separate  waiting  rooms  for  white  and  colored 
passengers. 
— •  Right  of  colored  man  to  compel  sale  of  soda  \v;i  tor  to  him. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water,  etc.,  is  sold,  not  place  of  accommodation  and  amusement  within 
•civil  rights  act,  requiring  keeper  to  sell  soda  water  to  colored  man. 

18  L.  R.  A.  644,  FRARY  v.  AMERICAN  RUBBER  CO.  52  Minn.  264,  53  N.  \V. 

1156. 
Employer's  right   to   discharge  servant. 

Cited  in  Elaine  v.  Publishers  George  Knapp  &  Co.  140  Mo.  250,  41  S.  W.  787; 
Williams  v.  Kansas  City  Suburban  Belt  R.  Co.  85  Mo.  App.  110, — holding  con- 
tract for  personal  service  to  "satisfaction  of  employer"  gives  him  absolute  right 
to  discharge  servant  in  case  of  dissatisfaction;  Beissel  v.  Vermillion  Farmers 
Elevator  Co.  102  Minn.  231,  12  L.R.A.(N.S.)  406,  113  N.  W.  575,  on  right  of 
employer  to  discharge  employee  under  a  contract  giving  him  that  right  when 
employee's  services  are  unsatisfactory. 

Distinguished  in  Mobile,  J.  &  K.  C.  R.  Co.  v.  Hayden,  116  Tenn.  680,  94  S.  W. 
940,   holding  burden  of   proving  employee   incompetent   on   employer  where   the 
contract  is  dependent  upon  the  employee  proving  capable,  efficient  and  satisfac- 
tory. 
Right  to  rescind  contract  because  of  want  of  "satisfaction." 

Cited  in  Kidder  Press  Co.  v.  J.  V.  Reed  &  Co.  133  Ky.  358,  134  Am.  St.  Rep. 
450,  117  S.  W.  950,  holding  that  under  contract  to  construct  printing  press,  in 
"which  it  was  stipulated  that  purchaser  might  return  same  if  not  "satisfactory" 
purchaser's  decision  that  it  was  not  satisfactory,  is  conclusive;  Walker  v.  Grout 
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Bros.  Automobile  Co.  124  Mo.  App.  639,  102  S.  W.  25,  holding  one  purchasing 
an  automobile  on  the  assurance  of  the  dealer  that  it  would  be  "satisfactory"  to 
him  may  rescind  the  contract  where  in  good  faith  he  finds  it  is  not  satisfactory. 

18  L.  R.  A.  646,  STATE  ex  rel  RHODES  v.  SAUXDERS,  66  N.  H.  39,  25  Atl.  588. 
Adoption  of  English  common  la\v  in  United  States. 

Cited  in  Smith  v.  Furbish,  68  X.  H.  149,  47  L.  R.  A.  240,  44  Atl.  398,  holding 
that  feudal  usages  of  early  English  common  law  relative  to  construction  of  deeds 
creating  estates  tail  have  no  place  in  our  jurisprudence;  Edgerly  v.  Barker,  66 
N.  H.  457,  28  L.  R.  A.  334,  31  Atl.  900,  holding  act  of  Parliament  allowing  crea- 
tion of  estates  tail  not  part  of  common  law  of  this  country ;  Ricker's  Petition,  66 
N.  H.  226,  24  L.'  R.  A.  748,  29  Atl.  559,  holding  principles  and  practice  of  common 
law,  being  unstated  to  local  conditions,  inapplicable  to  admission  of  attorneys  in 
New  Hampshire;  Opinion  of  Justices,  73  N.  H.  630,  63  Atl.  505/6  Ann.  Cas.  689, 
holding  English  statutes  regulating  gaming  in  force  and  adapted  when  New 
Hampshire  was  a  royal  province,  if  adapted  to  conditions  of  the  state,  became 
part  of  common  law  thereof. 
Right  of  Jnry  trial. 

Cited  in  State  ex  rel.  Blanpied  v.  Currier,  66  N.  H.  622,  19  Atl.  1000,  holding 
question  whether  building  was  used  as  place  in  which  to  sell  liquors  triable  by 
jury;  State  v.  Griffin,  66  N.  H.  327,  29  Atl.  414,  holding  constitutional  right  to 
jury  trial  not  infringed  by  law  requiring  one  appealing  from  sentence  of  justice  of 
the  peace  to  pay  fees  of  appeal,  recognizance,  and  copies ;  State  v.  Gerry,  68  N.  H. 
496,  38  L.  R.  A.  229,  38  Atl.  272,  holding  right  to  jury  trial  violated  by  attempt 
to  give  police  courts  concurrent  jurisdiction  with  supreme  court  in  criminal  cases 
where  fine  does  not  exceed  $200  nor  term  of  imprisonment  one  year;  Daley  v. 
Kennett,  75  N.  H.  538,  39  L.R.A.(N.S.)  53,  78  Atl.  123,  holding  defendant  entitled 
to  jury  trial  in  trover  by  mortgagee  to  recover  possession  of  chattels  from  one 
denying  title  because  of  subsequent  conveyances;  State  v.  Corron,  73  N.  H 
458,  62  Atl.  1044,  6  Ann.  Cas.  486,  holding  defendants  in  all  actions  on  bond  of 
licenses  to  sell  intoxicating  liquor,  minimum  amount  of  which  is  $500,  entitled 
to  jury  trial;  Sipola  v.  Winship,  74  N.  H.  245,  66  Atl.  962,  holding  parties  have 
no  constitutional  right  of  trial  by  jury  in  assessment  of  damages  for  fraud  when 
court  decrees  cancellation  of  note  in  part  for  fraud. 

Cited  in  footnote  to  Hall  v.  Armstrong,  20  L.  R.  A.  366,  which  denies  right  to 
jury  trial  in  actions  of  book  account. 

Cited  in  note   (39  L.R.A.  (N.S.)   49)   on  denial  of  jury  trial  because  matters  in 
issue  complicated. 
In   eqnity  proceedings. 

Cited  in  Davis  v.  Auld,  96  Me.  568,  53  Atl.  118,  raising,  without  deciding,  ques- 
tion as  to  right  to  jury  trial  in  equity  proceeding;  State  ex  rel.  Borthwick  v. 
Harrington,  69  N.  H.  497,  45  Atl.  404,  holding  verdict  upon  questions  of  fact  sub- 
mitted to  jury  by  equity  court  advisory  only;  Genest  v.  Odell  Mfg.  Co.  75  N. 
H.  367,  74  Atl.  593,  holding  that  issues  of  fact  arising  in  suits  in  equity  should 
be  submitted  to  determination  by  jury;  Curtice  v.  Dixon,  73  N.  H.  394,  62  Atl. 
492,  holding  no  constitutional  right  of  trial  by  jury  exists  in  action  in  equity  to 
cancel  contract  through  which  property  obtained  by  fraud  on  plaintiff's  intestate 
of  unsound  mind. 
Abatement  of  nuisance. 

Cited  in  State  ex  rel.  Hyde  v.  Lynch,  72  N.  H.  185,  55  Atl.  553,  holding  sub- 
stantive fact  upon  which  proceeding  to  abate  liquor  nuisance  depends  is  existence 
of  alleged  illegal  use  at  commencement  of  proceedings. 
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Jurisdiction    of    equity    to    abate    nuisance    or    enjoin    abuse    of    corporate 
privileges. 

Cited  in  State  v.  Strickford,  70  N.  H.  297,  47  Atl.  262,  holding  that  injunction 
will  not  issue  against  liquor  nuisance  after  its  abatement;  State  ex  rel.  Hubbard 
v.  Piper,  70  N.  H.  282,  47  Atl.  703,  holding  that  equity  cannot  enjoin  sale  of 
liquors  as  nuisance  on  premises  other  "than  those  described  in  petition;  State  v. 
O'Leary,  155  Ind.  532,  52  L.  R.  A.  303,  footnote  p.  299,  58  N.  E.  703,  denying 
right  of  state  to  injunction  for  suppression  of  gambling  house;  Columbian  Athletic 
Club  v.  State,  143  Ind.  108,  28  L.  R.  A.  731,  52  Am.  St.  Rep.  407,  40  N.  E.  914, 
holding  that  equity  will  enjoin  abuse  of  corporate  privileges  in  conducting  prize 
fights;  State  v.  Sunapee  Dam  Co.  72  N,  H.  120,  55  Atl.  899,  upholding  jurisdiction 
of  equity  to  enjoin  unreasonable  use  of  right  of  flowage,  on  ground  of  nuisance ; 
Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  X.  H.  290,  13  L.  R.  A.  830, 
21  Atl.  1090,  holding  bill  in  equity  maintainable  by  riparian  owner  to  cause  re- 
moval of  dam  as  nuisance,  which  interferes  with  right  of  floatage;  State  v.  Boston 
&  M.  R.  Co.  75  N.  H.  336,  74  Atl.  542,  to  the  point  that  equity  could  enjoin  use 
of  building  for  illegal  sale  of  spiritous  or  malt  liquor;  State  v.  Vaughan,  81  Ark. 
124,  7  L.R.A.(N.S.)  905,  118  Am.  St.  Rep.  29,  98  S.  W.  685,  11  Ann.  Cas.  29, 
on  jurisdiction  of  equity  over  suit  to  restrain  nuisance;  Respass  v.  Com.  131 
Ky.  816,  21  L.R.A.  (N.S.)  839,  115  S.  W.  1131,  enjoining  use  of  premises  for  main- 
tenance of  poolroom  wherein  betting  on  horse  races  carried  on;  State  v.  Sunapee 
Dam  Co.  72  N.  H.  120,  55  Atl.  899,  on  jurisdiction  of  equity  on  ground  of  nui- 
sance; People  ex  rel.  Atty.  Gen.  v.  Tool,  35  Colo.  239,  6  L.R.A.(N.S.)  827,  117  Am. 
St.  Rep.  Ry.  198,  86  Pac.  224,  on  constitutionality  of  laws  authorizing  equitable 
action  to  enjoin  nuisance;  Ex  parte  Allison,  48  Tex.  Crim.  Rep.  640,  3  L.R.A. 
(N.S.)  627,  90  S.  W.  492,  13  Ann.  Cas.  684;  Ex  parte  Allison,  99  Tex.  464,  2 
L.R.A. (N.S.)  1114,  122  Am.  St.  Rep.  653,  90  S.  W.  870, — sustaining  statute  au- 
thorizing restraint  of  gaming  houses  by  injunction. 

Cited  in  notes  (41  L.R.A.  322,  328,  329)  on  injunctions  by  municipalities 
against  nuisances  affecting  public  morals,  peace,  and  good  order,  and  health  and 
safety;  (23  L.R.A. (N.S.)  691)  on  right  of  state  to  enjoin  public  nuisance  which 
is  also  a  crime;  (19  Eng.  Rul.  Cas.  305)  as  to  when  injunction  against  nuisance 
will  be  granted. 
Abatement  of  nuisance  a  civil  proceeding-. 

Cited  in  Rancour's  Petition,  66  N.  H.  175,  20  Atl.  930,  and  State  ex  rel.  Thorn- 
dike  v.  Collins,  68  N.  H.  302,  44  Atl.  495,  holding  petition  for  writ  of  injunction 
to  abate  liquor  nuisance  a  civil  proceeding. 
Amendment  of  petition   for  abatement   of  nuisance. 

Cited  in  State  ex  rel.  Thorndike  v.  Collins,  68  N.  H.  46,  36  Atl.  550,  holding 
petition  for  abatement  of  liquor  nuisance  amendable  by  substitution  of  names  of 
legal  voters  as  required  by  statute ;  State  ex  rel.  Hyde  v.  Lynch,  72  N.  H.  185,  55 
Atl.  553,  upholding  jurisdiction  of  court  to  substitute  county  solicitor  for  super- 
intendent of  police,  in  petition  for  abatement  of  liquor  nuisance. 

18  L.  R.  A.  657,  STATE  v.  PHIPPS,  50  Kan.  609,  4  Inters.  Com.  Rep.  297,  34  Am. 

St.  Rep.  152,  31  Pac.  1097. 
~Who   engaged   in   interstate   commerce. 

Cited  in  footnotes  to  French  v.  State,  52  L.  R.  A.  160,  which  holds  agent  of  non- 
resident company  selling  organ  taken  with  him,  or  taking  orders  for  others  to  be 
•delivered  by  him,  engaged  in  interstate  commerce;  State  v.  Willingham,  52  L.  R. 
A.  198,  which  holds  as  interstate  commerce,  delivery  of  portraits  and  frames  by 
agent  previously  taking  orders  for  nonresident  manufacturer;  Croy  v.  Epperson, 
51  L.  R.  A.  254,  which  holds  one  taking  orders  in  own  name  for  articles  manufac- 
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tured  in  other  state,  and  delivering  separate  articles  to  customers,  not  engaged  in 
interstate  commerce;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134,  which  holds 
traveling  agent  taking  orders  and  distributing  contents  of  original  package  among 
•customers  not  engaged  in  interstate  commerce;  Smith  v.  Jackson,  47  L.  R.  A.  416, 
which  holds  agent  collecting  garments  and  sending  them  to  laundry  outside  of 
state  and  redelivering  to  owners  not  engaged  in  commerce. 

Cited   in  note    (78   Am.   St.   Rep.  251)    on   state   regulations   as  to   insurance 
agents. 
•Combinations    or   contract**    in    restraint    of    trade. 

Cited  in  Chicago,  W.  &  V.  Coal  Co.  v.  People,  214  111.  442,  73  N.  E.  770,  holding 
•combination  to  prevent  competition  in  sale  of  coal  a  common  law  conspiracy 
regardless  of  what  is  done  in  furtherance  thereof. 

Cited  in  footnotes  to  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262,  which 
liolds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue  stone,  to 
sell  through  common  agent  and  maintain  agreed  prices;  John  D.  Park  &  Sons  Co. 
v.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  which  upholds  validity  of 
agreement  between  manufacturers  of  medicines  and  wholesalers,  designed  to  main- 
tain fixed  selling  prices;  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agree- 
ment not  to  resell  goods  at  less  than  specified  price  not  within  statute  for  sup- 
pression of  conspiracies;  Fuqua  v.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds 
contract  not  to  sell  any  beer  except  that  of  one  company,  which  in  turn  agrees  not 
to  sell  to  any  other  party  in  that  vicinity,  void  as  in  restraint  of  trade;  United 
States  v.  E.  C.  Knight  Co.  24  L.  R.  A.  428,  which  holds  monopoly  not  involved  in 
control  of  business  of  refining  and  selling  sugar;  State  ex  rel.  Crow  v.  Armour 
Packing  Co.  61  L.  R.  A.  464,  which  holds  unlawful  combination  to  fix  prices  shown 
by  acts  of  competing  dealers,  such  as  selling  at  fixed  rate  from  which  rebates  are 
given  and  giving  notice  of  change  in  prices  which  always  follows;  People  v. 
Sheldon,  23  L.  R.  A.  221,  which  holds  combination  to  prevent  competition  in  prices 
of  coal,  unlawful  conspiracy;  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A. 
828,  which  sustains  retail  coal  dealer's  right  to  enjoin  wholesalers  and  favored 
retailers  combining  to  drive  other  retailers  out  of  business;  Brown  v.  Jacobs 
Pharmacy  Co.  57  L.  R.  A.  548,  which  sustains  right  to  injunction  against  com- 
bination of  merchants  to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed 
prices;  Slaughter  v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds  void 
contract  by  different  coal  mining  companies  giving  exclusive  right  to  sell  entire 
output  at  uniform  prices  to  corporation  organized  as  their  regular  sales  agent. 

Cited  in  notes   (64  L.R.A.  705,  722,  723,  726)   on  illegal  trusts  under  modern 
anti-trust  laws;    (55  L.  ed.  U.  S.  232)   on  legality  of  combinations  among  under- 
writers. 
—  Contracts    to    regulate    insurance    rates. 

Cited  in  Queen  Ins.  Co.  v.  State,  86  Tex.  265,  22  L.  R.  A.  491,  footnote  p.  483, 
24  S.  W.  397,  holding  combination  of  insurance  companies  to  establish  uniform 
rates  of  insurance  and  fix  agents'  commissions,  legal ;' ^Etna  Ins.  Co.  v.  Com.  100 
Ky.  879,  45  L.  R.  A.  359,  51  S.  W.  624,  holding  contracts  regulating  insurance 
rates  not  within  statute  prohibiting  combinations  to  regulate,  control,  and  fix 
price  of  "any  merchandise,  manufactured  article,  or  property  of  any  kind;"  Mc- 
Carter  v.  Firemen's  Ins.  Co.  74  N.  J.  Eq.  401,  29  L.R.A.  (N.S.)  1209,  135  Am.  St. 
Rep.  708,  73  Atl.  414,  18  Ann.  Cas.  1048  (dissenting  opinion),  on  insurance  busi- 
ness as  affected  with  public  interest  within  meaning  of  cases  referring  to  com- 
binations in  restraint  of  trade;  State  v.  Board  of  Trade,  107  Minn.  548,  23  L.R.A. 
i N.S.)  1281,  121  N.  W.  395,  as  to  whether  insurance  is  "commodity." 

Cited  in  footnote  to  State  v.  Lancashire  F.  Ins.  Co.  45  L.  R.  A.  348,  which  holds 
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combination   between   foreign   insurance  companies   to  fix   rates  of  insurance   iit 
foreign  countries  not  subject  to  penalty. 
Restrictions   oil   department   stores. 

Cited  in  note  (48  L.  R.  A.  261)   on  legal  restrictions  on  department  stores. 
Corporate     taxation. 

Cited  in  note  (60  L.  R.  A.  646)  on  corporate  taxation  and  the  commerce  clause- 
Legislative  control  over  foreign  corporations. 

Cited  in  State  v.  Stone,  118  Mo.  402,  25  L.  R.  A.  247,  40  Am.  St.  Rep.  388,  24 
S.  W.  164,  holding  it  within  constitutional  power  of  state  to  prescribe  conditions 
upon  which  foreign  insurance  companies  may  transact  business  within  state,  and 
to  provide  penalties  for  violation  thereof:  Maine  Guarantee  Co.  v.  Cox,  146  Ind. 
109,  42  N.  E.  915,  holding  it  within  legislative  province  to  prescribe  conditions 
upon  which  foreign  corporation  may  do  business  within  state. 

Cited  in  notes  (24  L.  R.  A.  298)  on  restrictions  on  business  of  foreign  insur- 
ance companies;  (24  L.  R.  A.  312)  on  exclusion  of  foreign  corporations  as  inter- 
ference with  interstate  commerce. 

18  L.  R.  A.  663,  JACKSON  v.  NATIONAL  BANK,  92  Tenn.  154,  36  Am.  St.  Rep. 

81,  20  S.  W.  802. 
Authority   of  agent   to   take,    indorse,    and    collect   checks    or   notes. 

Cited  in  William  Deering  &  Co.  v.  Kelso,  74  Minn.  43,  73  Am.  St.  Rep.  324,  76 
N.  W.  792,  holding  that  mere  collecting  agent  has  no  implied  authority  to  indorse 
checks  in  name  of  principal;  Carolina  Nat.  Bank  v.  State,  60  S.  C.  473,  85  Am.  St. 
Rep.  865,  38  S.  E.  629,  holding  that  agent  cannot  bind  principal  by  indorsement  of 
commercial  paper,  except  under  express  authority;  Jackson  Paper  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  199  111.  158,  59  L.  R.  A.  661,  93  Am.  St.  Rep.  113,  65  N.  E» 
136,  and  T.  M.  Sinclair  &  Co.  v.  Goodell,  93  111.  App.  594,  holding  authority  to 
receive  payment  in  checks  in  lieu  of  cash  not  impliedly  authorize  agent  to  indorse 
and  collect  checks;  National  Bank  v.  Old  Town  Bank,  50  C.  C.  A.  445,  112  Fed. 
727,  upholding  authority  of  attorney  of  legatees  to  collect  checks  payable  to  his, 
clients  upon  settlement  of  estate;  Valequette  v.  Clark  Bros.  Coal  Min.  Co.  83 
Vt.  545,  34  L.R.A.(N.S.)  444,  138  Am.  St.  Rep.  1104,  77  Atl.  869,  to  the  point 
that  commercial  traveler  employed  to  sell  goods,  to  collect  accounts  and  to  receive 
money  and  checks  payable  to  order  of  principal  is  not  by  implication  authorized 
to  endorse  checks  in  name  of  principal. 

Cited  in  footnote  to  Baldwin  v.  Tucker,  57  L.  R.  A.  451,  which  holds  purchaser 
from  agent  bound  to  know  latter's  lack  of  authority  to  take  purchase  money  note 
payable  to  himself. 

Cited  in  notes  (27  L.R.A.  401)  on  power  of  agents  to  indorse  negotiable  paper; 
(38  L.R.A.  (N.S.)   700)   on  authority  of  sales  agent  who  is  authorized  to  collect 
the  whole  or  a  part,  of  the  purchase  price  upon  making  the  sale,  to  receive  pay- 
ments  afterwards. 
Pa,yment  of  check  on  unauthorized   indorsement. 

Cited  in  Commercial  Nat.  Bank  v.  Lincoln  Fuel  Co.  67  111.  App.  168,  holding 
that  drawee  pays  check  indorsed  without  authority,  at  his  peril ;  Western  U.  Teleg. 
Co.  v.  Bi-Metallic  Bank,  17  Colo.  App.  233,  68  Pac.  115,  holding  drawee  bank 
liable  for  payment  of  check  delivered  by  mistake  of  maker's  agent  to  one  of  same 
name  as  payee. 
Requisites  of  custom. 

Cited  in  note  (8  Eng.  Rul.  Gas.  334)  on  necessity  that  custom  be  limited,  cer- 
tain, reasonable,  and  of  lawful  origin. 


445  L.  R.  A.  CASES  AS  AUTHORITIES,  [18  L.R.A.  670 

18  L.  R.  A.  668,  PRIOR  v.  SWARTZ,  62  Conn.  132,  36  Am.  St.  Rep.  333,  25  Atl. 

398. 
Hijilits    of   riparian    or   upland    owners    in    navigable   waters. 

Cited  in  Chamberlain  v.  Hemingway,  63  Conn.  8,  22  L.  R.  A.  48,  38  Am.  St.  Rep. 
330,  27  Atl.  239,  holding  that  owner  of  uplands  bordering  on  navigable  waters  has 
right  incident  to  such  ownership  to  fill  in  and  reclaim  submerged  lands  lying  be- 
tween high  and  low  water  marks,  so  long  as  navigation  of  water  is  not  interfered 
with;  Lane  v.  New  Haven  Harbor,  70  Conn.  694,  40  Atl.  1058,  holding  right  of 
trwner  of  land  bordering  upon  tide  water,  to  erect  and  maintain  wharf  out  to  navi- 
gable channel,  subservient  to  paramount  right  of  public  navigation;  San  Francisco 
Sav.  Union  v.  R.  G.  Petroleum  &  Min.  Co.  144  Cal.  137,  66  L.R.A.  245,  103  Am. 
St.  Rep.  72,  77  Pac.  823,  1  Ann.  Gas.  182,  holding  littoral  proprietor  can  maintain 
action  to  abate  obstructions  placed  in  front  of  his  land  by  stranger  below  ordi- 
nary high-water  mark  of  ocean. 

Cited  in  notes  (40  L.  R.  A.  604)  on  right  of  owner  of  upland  to  access  to  navi- 
gable water;  (53  Am.  St.  Rep.  294)  on  title  to  land  under  navigable  water; 
(69  Am.  St.  Rep.  273)  on  what  are  purprestures ;  (127  Am.  St.  Rep.  52)  on 
relative  rights  of  state  and  riparian  owners  in  navigable  waters;  (23  Eng.  Rul. 
Cas.  186,  187)  on  ownership  of  riparian  owner  to  thread  of  stream. 

Distinguished  in  People  v.  Mould,  24  Misc.  292,  52  N.  Y.  Supp.  1032,  holding  that 
•owner  of  land  bordering  on  tide  water  has  no  right,  as  against  state,  to  construct 
and  maintain  wharf  extending  from  high-water  mark  to  navigable  channel ; 
Shively  v.  Bowlby,  152  U.  S.  20,  38  L.  ed.  339,  14  Sup.  Ct.  Rep.  548,  holding  that 
grants  by  Congress  of  land  in  territory  bordering  on  navigable  waters,  convey  no 
title  below  high-water  mark,  and  do  not  affect  the  title  of  the  future  state  thereto. 

18  L.  R.  A.  670,  LAMPREY  v.  STATE,  52  Minn.  181,  38  Am.  St.  Rep.  541,  53  N. 

W.  1139. 
Property   rights   in   nnmeandered   waters. 

Cited  in  Lamphrey  v.  Danz,  86  Minn.  321,  90  N.  W.  578,  holding  that  unmean- 
dered  lakes  are  absolute  property  of  owner  of  beds,  free  from  all  right  of  state  or 
public  therein. 

Distinguished  in  Albert  Lea  v.  Nielsen,  80  Minn.  105,  81  Am.  St.  Rep.  242,  82 
N.  W.  1104,  holding  owners  of  land  bordering  on  unmeandered  lake,  claiming  title 
l>y  patent  issued  by  government,  not  estopped  to  claim  damages  for  overflowing 
lands  by  raising  of  water  by  maintenance  of  dam. 
l>aw   of  state   to   govern   construction    of   riparian   grants. 

Cited  in  Sapp  v.  Frazier,  51  La.  Ann.  1725,  72  Am.  St.  Rep.  493,  26  So.  378, 
holding  that  questions  concerning  riparian  rights  growing  out  of  land  granted 
from  United  States,  without  reservation  or  restriction,  are  to  be  settled  by  law  of 
state  in  which  land  lies;  Kregar  v.  Fogarty,  78  Kan.  545,  96  Pac.  845,  to  the 
point  that  whether  grants  of  public  lands  by  United  States  bounded  on  waters, 
passes  title  to  bed  of  waters  to  granter  or  to  state  is  to  be  determined  by  local 
law;  Hobart  v.  Hall,  174  Fed.  438,  holding  that  grants  by  United  States  of  public 
lands  bounded  on  waters  are  to  be  construed  as  to  their  effect  according  to  law 
of  state  in  which  land  lies;  Harrison  v.  Fite,  78  C.  C.  A.  447,  148  Fed.  784,  hold- 
ing the  question  of  whether  title  to  the  soil  under  the  waters  of  a  lake  or  stream 
passes  to  the  grantee  of  the  shore  line  is  determined  by  the  laws  of  the  state 
in  which  the  land  lies. 
Rights  of  public  in  pnblic  waters. 

Cited  in  Hartman  v.  Tresise,  36  Colo.  161,  4  L.R.A.  (N.S.)  885,  84  Pac.  685 
(dissenting  opinion),  on  the  rights  of  the  public  in  the  navigable  streams  and 
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lakes;    Smart  v.  Aroostook  Lumber  Co.  103  Me.  49,  14  L.R.A.(N.S.)    1086,  68- 
Atl.  527,  on  rights  of  public  in  navigable  streams. 
Rights  of  state  In  navigable  waters. 

Cited  in  Dana  v.  Hurst,  86  Kan.  959,  122  Pac.  1041,  holding  that  title  to  bed  of 
Arkansas  river  within  boundaries  of  state  is  in  state;  Minnesota  Canal  &  Power 
Co.  v.  Koochiching  Co.  97  Minn.  443,  5  L.R.A.(N.S.)   645,  107  N.  W.  405,  7  Ami- 
Gas.  1182,  on  the  rights  of  state  in  navigable  waters  as  being  sovereign. 
Rights  of  upland  or  riparian  owners  in  lakes  and  streams. 

Cited  in  Lamprey  v.  Mead,  54  Minn.  298,  40  Am.  St.  Rep.  328,  55  N.  W.  1132,. 
holding  tha't  voidable  patent  of  land  bounded  by  meandered  lake  can  only  u^ 
avoided  by  United  States  in  proceeding  to  which  patentee  is  party;  State  v.  Lake- 
St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  598,  87  N.  W.  117,  holding  rights  of 
riparian  owners  of  land  bordering  on  Great  Lakes  not  cut  off  by  grant  by  state  of 
submerged  lands  for  private  use;  Kirwan  v.  Murphy,  28  C.  C.  A.  348,  49  U.  S> 
App.  658,  83  Fed.  278,  holding  same  rules  applicable  to  construction  of  rights  of 
riparian  owners  on  lakes  as  upon  streams;  Turner  v.  James  Canal  Co.  155  CaL 
89,  22  L.R.A.(N.S.)  404,  132  Am.  St.  Rep.  59,  99  Pac.  520,  17  Ann.  Cas.  823, 
holding  that  riparian  owner  on  slough  can  take  water  for  irrigation;  Roanoke- 
Rapids  Power  Co.  v.  Roanoke  Nav.  &  Water  Power  Co.  152  N.  C.  491,  68  S.  E. 
190,  to  the  point  that  riparian  owner  has  right  to  undisturbed  flow  of  river  which 
passed  along  whole  frontage  of  property;  Johnson  v.  Johnson,  14  Idaho,  573,  24 
L.R.A.(N.S-)  1247,  95  Pac.  499;  Sherwin  v.  Bitzer,  97  Minn.  255,  106  N.  W. 
1046, — holding  the  boundary  line  of  a  lot  abutting  on  a  lake  is  the  water  line 
and  not  the  meander  line. 

Cited  in  note  (40  L.  R.  A.  596)  on  right  of  owner  of  upland  to  access  to  navi- 
gable water. 
—  Non-navigable. 

Cited  in  Fuller  v.  Shedd,  161  111.  488,  33  L.  R.  A.  159,  52  Am.  St.  Rep.  380,  44" 
N.  E.  286;  Shell  v.  Matteson,  81  Minn.  41,  83  N.  W.  491;  Security  Land  &  Ex- 
ploration Co.  v.  Burns,  87  Minn.  103,  63  L.  R.  A.  160,  94  Am.  St.  Rep.  684,  91 
N.  W.  304,  —  holding  that  riparian  owner  on  non-navigable  lake  takes  title  to- 
center  thereof;  Olson  v.  Huntamer,  6  S.  D.  373,  61  N.  W.  479,  holding  that  patent 
in  fee  simple  of  land  bordering  on  lake  or  river  carries  with  it,  as  appurtenant 
thereto,  title  to  center  of  lake  or  stream;  Sizor  v.  Logansport,  151  Ind.  628,  44 
L.  R.  A.  815,  50  N.  E.  377,  holding  that  owners  of  lands  bordering  on  streams  not 
navigable  take  title  to  center  of  stream  unless  restricted  by  terms  of  grant; 
Conneaut  Lake  Ice  Co.  v.  Quigley,  225  Pa.  611,  74  Atl.  648,  holding  that  wliere- 
meanered  lake  is  non-navigable  in  fact,  patentee  of  land  bordering  on  it  takes  to- 
middle  of  lake. 

Cited  in  footnote  to  Noyes  v.  Collins,  26  L.  R.  A.  609,  which  holds  non-naviga- 
ble lake  not  to  belong  to  riparian  owners. 
Navigable. 

Cited  in  Steinbuchel  v.  Lane,  59  Kan.  12,  51  Pac.  886,  holding  patentee  of  lands- 
bordering  on  meandered  navigable  stream  not  entitled  to  island  separated  from 
main  shore  by  well-defined,  navigable  channel;  Rood  v.  Wallace,  109  Iowa,  8,  7£ 
N.  W.  449,  holding  title  in  beds  of  all  navigable  lakes  to  be  in  state  in  trust  for 
public;  Mendota  Club  v.  Anderson,  101  Wis.  492,  78  N.  W.  185,  holding  patent 
issued  to  convey  title  to  submerged  lands  of  navigable  lake  or  stream  void,  where 
title  to  uplands  is  in  another,  by  virtue  of  patent  containing  no  reservation  or 
limitation;  Sanborn  v.  People's  Ice  Co.  82  Minn.  54,  51  L.  R.  A.  833,  83  Am.  St. 
Rep.  401,  84  N.  W.  641,  holding  riparian  owners  upon  navigable  lakes  or  rivers, 
have  no  title  to  lands  submerged,  nor  right  superior  to  common  right  of  all  to 
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take  ice  from  waters  of  lake  or  river;  Witty  v.  Nichollet  County,  76  Minn.  288,  79 
N.  W.  112,  holding  meandered  lakes  capable  of  public  use  belong  to  state  in  it» 
sovereign  capacity  in  trust  for  public;  Lattig  v.  Scott,  17  Idaho,  532,  —  L.R.A. 
(N.S. )  — ,  107  Pac.  47,  holding  that  patentees  to  abutting  upland  took  title  to- 
middle  of  navigable  channel  of  Snake  river;  Hanson  v.  Rice,  88  Minn.  279,  92  N. 
W.  982,  on  how  the  boundary  lines  of  adjacent  riparian  owners  on  a  meandered 
navigable  lake,  to  the  land  between  the  meander  lines  and  the  lake,  are  fixed. 

Cited  in  footnote  to  Concord  Mfg.  Co.  v.  Robertson,  18  L.  R.  A.  679,  as  to  abut- 
ter's  rights  in  public  water  and  land  under  same. 
Rights    ot   riparian    owners    to    accretions    or    relictions. 

Cited  in  Murphy  v.  Kirwan,  103  Fed.  110;  Crandall  v.  Allen,  118  Mo.  411,  22 
L.  R.  A.  593,  24  S.  W.  172;  French  Live  Stock  Co.  v.  Springer,  35  Or.  320,  58 
Pac.  102,  —  holding  owner  of  uplands  bordering  on  lake  or  stream  entitled  to 
accretions  or  relictions  formed  in  front  of  his  land  by  action  of  water;  De  Lassua 
v.  Faherty,  164  Mo.  361..  58  L.  R.  A.  203,  64  S.  W.  183,  holding  that  owner  of 
lands  bordering  on  stream  does  not  lose  title  to  accretions  separated  from  main 
land  by  change  in  stream's  course,  causing  separation;  Knudsen  v.  Omanson,  10 
Utah,  128,  37  Pac.  250,  holding  patentee  of  lands  bordering  on  meandered  lake 
entitled  to  lands  formed  by  reliction  of  waters;  Hinckley  v.  Peay,  22  Utah,  26r 
60  Pac.  1012,  holding  that  conveyance  of  land  bordering  on  meandered  lake  car- 
ries with  it  right  to  accretions  and  relictions  between  such  line  and  low-water 
mark ;  Hall  v  Hobart,  108  C.  C.  A.  348,  186  Fed.  428 ;  Broward  v.  Marby,  58  Fla. 
410,  50  So.  826, — holding  that  riparian  rights  arise  by  implication  of  law  and 
give  no  title  to  land  under  navigable  waters,  except  such  as  may  be  lawfully 
acquired  by  accretion,  reliction  and  other  similar  rights;  Scheifert  v.  Briegel, 
90  Minn.  128,  63  L.R.A.  298,  101  Am.  St.  Rep.  399,  96  N.  W.  44,  on  how 
the  bed  of  a  dried  up  non-navigable  lake  is  to  be  divided  among  the  riparian 
owners;  Webber  v.  Axtell,  94  Minn.  380,  6  L.R.A.(N.S.)  196,  102  N.  W.  915r 
holding  a  riparian  owner  on  a  navigable  lake  acquired  title  to  an  island  located 
on  front  of  his  land  and  which  had  become  joined  to  'the  shore  by  accretion. 

Cited  in  note  (58  L.  R.  A.  207)  on  law  of  accretion  to  shore  lands. 
AVhat    \\atcrs    are    11:1  vijiii  !>!<•. 

Cited  in  State  ex  rel.  Lyon  v.  Colurnbia  Water  Power  Co.  82  S.  C.  189,  22 
L.R.A.  (N.S.)  439,  129  Am.  St.  Rep.  876,  63  S.  E.  884,  17  Ann.  Cas.  343,  holding 
that  canal  constructed  to  improve  navigation  of  navigable  stream  is  navigable; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneapolis,  115  Minn.  464,  —  L.R.A. (N.S.)  — , 
133  N.  W.  169,  to  the  point  that  inland  lakes  capable  of  use  for  boating,  even 
for  pleasure,  are  navigable,  within  common  law  rule;  McKinney  v.  Northcutt, 
114  Mo.  App.  158,  89  S.  W.  351,  holding  a  stream  which  may  be  used  for  the 
transportation  of  rafts  of  railroad  ties  during  several  months  of  the  year  without 
aid  from  the  shore,  a  navigable  stream. 

Cited   in   notes    (42   L.R.A.   317,   320,    322)    on   what   waters   are   navigable; 
(126  Am.  St.  Rep.  718,  723,  726)    on  same  point;    (131  Am.  St.  Rep.  758)   on 
tests  of  navigability. 
Meander  line  as  boundary. 

Cited  in  footnote  to  Security  Land  &  Exploration  Co.  v.  Burns,  63  L.R.A. 
157,  which  holds  that  supposed  meander  line  will  be  held  to  be  boundary  line 
if  consistent  with  other  calls  and  distances  indicated  on  the  plat. 

18  L.  R.  A.  679,  CONCORD  MFG.  CO.  v.  ROBERTSON,  66  N.  H.  1,  25  Atl.  718. 
Legislative  urn  tit  of  riparian  privileges  to  private  corporation. 

Cited  in  Winnipiseogee  Lake  Cotton  &  Woolen  Mfg.  Co.  v.  Gilford,  67  N.  H.  517, 


18  L.R.A.  679]  L.  JR.  A.  CASES  AS  AUTHORITIES.  448 

35  Atl.  945,  holding  right  of  corporation  to  use  of  shore-lands  granted  in  charter 
practically  same  as  if  they  owned  upland  in  fee,  with  appurtenant  water  right; 
State  v.  Sunapee  Dam  Co.  70  N.  H.  460.  59  L.  R.  A.  61,  50  Atl.  108,  holding  it  to 
be  competent  for  legislature  to  authorize  private  corporation  to  lower  level  of 
public  lake  for  manufacturing  purposes,  although  public  rights  of  navigation 
thereby  impaired. 

Cited  in  note  (53  Am.  St.  Rep.  297)   on  grant  of  title  to  land  under  navigable 
water. 
Riparian   rights. 

Cited  in  footnotes  to  Lamprey  v.  State,  18  L.  R.  A.  670,  which  holds  grant 
of  public  lands  bordering  on  non-navigable  lakes  extends  only  to  water  line : 
Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  riparian  owner's  title  extends  to 
low-water  mark  on  navigable  river. 

Cited  in  note   (131  Am.  St.  Rep.  753)   on  right  to  fish  in  streams  and  lakes. 

Distinguished  in  Percy  Summer  Club  v.  Astle,  90  C.  C.  A.  527,  163  Fed.  7. 
affirming  145  Fed.  54,  holding  right  of  fishery  in  considerable  lakes  and  ponds  of 
New  Hampshire  is  free. 
As    to    wharf    privileges. 

Cited  in  Winnepesaukee  Camp-Meeting  Asso.  v.  Gordon,  67  N.  H.  99,  29  Atl. 
412,  holding  that  abutting  landowner  has  right  to  erect  wharf  into  lake,  subject 
to  restrictions  imposed  by  state;  Shively  v.  Bowlby,  152  U.  S.  20,  38  L.  ed.  339. 
14  Sup.  Ct.  Rep.  548,  holding  that  no  title  below  high-water  mark  passes  by 
grant  by  Congress  of  public  land  in  territory  bordering  on  navigable  water;  Cobb 
v.  Lincoln  Park,  202  111.  434,  63  L.  R.  A.  269,  95  Am.  St.  Rep.  258,  67  N.  E.  5, 
denying  right  of  owner  of  land  bordering  on  lake  to  wharf  out  on  submerged  land 
not  owned  by  him. 
Jurisdiction  of  equity  to  determine  rights  of  littoral  proprietors. 

Cited  in  Percy  Summer  Club  v.  Welch,  66  N.  H.  180,  28  Atl.  22,  holding  injunc- 
tion will  not  issue  at  instance  of  littoral  proprietors  to  restrain  individual  from 
fishing  in  public  pond;  State  v.  Sunapee  Dam  Co.  72  N.  H.  116,  55  Atl.  899,  up- 
holding jurisdiction  of  equity  to  assess  damages  in  action  to  restrain  wrongful 
use  of  waters  of  lake;  Smith  v.  Furbish,  68  N.  H.  135,  47  L.  R.  A.  233,  44  Atl.  398, 
holding  abutters  right  to  use  of  shore-lands  for  wharf  purposes  determinable  by 
bill  in  equity. 
Severance  of  riparian  rights  from  upland. 

Cited  in  Kelley  v.  Salvas,  146  Wis.  548,  131  N.  W.  436,  holding  that  riparian 
owner  upon  navigable  stream  who  owns  bed  in  front  of  land  may  separate  owner- 
ship of  lands,  from  ownership  of  bed  of  stream,  and  convey  shore  and  bank  to 
one  grantee  and  bed  of  stream  to  another. 

Cited  in  note  (40  L.  R.  A.  394)  on  separation  of  riparian  rights  from  upland. 
Prescriptive  rights  in  public  -waters. 

Cited  in  State  v.  Welch,  66  N.  H.  179,  28  Atl.  21,  holding  title  to  bed  of  ponds 
in  New  Hampshire  being  in  state  in  trust  for  public,  it  cannot  be  acquired  by 
prescription  or  grant  by  littoral  proprietors. 
Right   to  take  or  sell  ice   from   navigable  or  non-navignble  waters. 

Cited  in  Rossmiller  v.  State,  114  Wis.  185,  58  L.  R.  A.  98,  footnote  p.  93,  91 
Am.  St.  Rep.  910,  89  N.  W.  839,  sustaining  right  to  take  ice  from  public  waters 
within  state,  and  holding  statute  exacting  compensation  for  enjoyment  of  such 
waters  void. 

Cited  in  footnotes  to  Marsh  v.  McNider,  20  L.  R.  A.  334,  which  authorizes 
sale  by  tenant  of  right  to  cut  ice  on  running  stream;  Sanborn  v.  People's  Ice 
Co.  51  L,  R.  A.  829,  which  holds  taking  of  ice  in  large  quantities  from  public 
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lake  not  exercise  of  common  right  in  its  waters;  Eidemiller  Ice  Co.  v.  Guthrie, 
28  L.  R.  A.  581,  which  holds  right  to  take  ice  from  pond  in  non-navigable  stream 
in  owner  of  land,  as  against  owner  of  pond  with  right  of  iiowage;  Becker  v.  Hall. 
56  L.  R.  A.  573,  which  holds  marking,  staking,  or  cleaning  ice  not  thick  enough 
for  harvesting,  insufficient  appropriation. 
What  constitutes  public  pond,  and  its  reasonable  use. 

Cited  in  Dolbeer  v.  Suncook  Waterworks  Co.  72  N.  H.  563,  58  Atl.  504,  hold- 
ing natural  pond,  containing  from  15  to  18  acres,  public  pond;  Taggert  v.  Jaffrey, 
75  N.  H.  477,  28  L.R.A.(N.S.)  1052,  139  Am.  St.  Rep.  729,  76  Atl.  123,  holding 
waters  of  pond,  bed  of  which  is  property  of  state,  whence  there  is  flow  past  land 
of  lower  proprietor  through  artificial  channel  over  sixty  years  old  cannot  be 
taken  for  public  purpose  without  compensation  to  such  proprietor. 

Cited  in  footnote  to  Auburn  v.  Union  Water-Power  Co.  38  L.  R.  A.  188,  which 
holds  taking  of  1/15  of  water  supply  of  great  pond  for  city  not  unreasonable  as 
to  owners  of  mill  privileges. 
Declarative    judgments. 

Cited  in  Atty.  Gen.  v.  Taggart,  66  N.  H.  373,  25  L.  R.  A.  618,  29  Atl.   1027, 
holding  that,  in  construction  of  boundaries  of  water  ways,  declarative  judgment 
may   afford   complete  remedy   for   settling   controversies. 
Adoption     of     English     common     lav,      in     America. 

Cited  in  State  ex  rel.  Rhodes  v.  Saunders,  66  N.  H.  73,  18  L.  R.  A.  650,  25 
Atl.  588;  Re  Ricker,  66  N.  H.  226,  24  L.  R.  A.  748,  29  Atl.  559;  Edgerly  v. 
Barker,  66  N.  H.  457,  28  L.  R.  A.  334,  31  Atl.  900,  —  holding  that  only  so  much 
of  English  common  law  as  was  conformable  to  American  conditions  and  republi- 
can institutions  was  adopted  by  colonists;  Conant  v.  Jordan,  107  Me.  234,  31 
L.R.A.  (N.S.)  438,  77  Atl.  938,  to  the  point  that  only  so  much  of  common  law 
of  England  was  adopted  here  as  was  suitable  to  new  conditions  and  needs  of 
society  and  conformable  to  general  course  of  policy  intended  to  be  pursued. 
Adverse  possession  against  public. 

Cited  in  Manchester  v.  Hodge,  74  N.  H.  470,  69  Atl.  527,  holding  public  rights 
cannot  be  lost  by  adverse  possession. 

18  L.  R.  A.  695,  GOUVERNEUR  v.  NATIONAL  ICE  CO.  134  N.  Y.  355,  30  Am. 

St.  Rep.  669,  47  N.   Y.   S.  R.   601,  31   N.  E.   865. 
Title    to    lands    under    and    bordering    on    waters. 

Cited  in  Deuterman  v.  Gainsborg,  9  App.  Div.  153,  41  N.  Y.  Supp.  185; 
Hazleton  v.  Webster,  20  App.  Div.  183,  46  N.  Y.  Supp.  922;  Robinson  v.  Davis, 
47  App.  Div.  406,  62  N.  Y.  Supp.  444,  —  holding  title  to  land  under  water  of 
non-navigable  lake  ordinarily  presumed  to  be  in  owner  of  uplands  bordering 
thereon;  Lamprey  v.  State,  52  Minn.  194,  18  L.  R.  A.  676,  footnote  p.  670,  38 
Am.  St.  Rep.  541,  53  N.  W.  1139,  holding  that  grant  of  public  lands  border- 
ing on  non-navigable  lakes  extends  to  center;  Olson  v.  Huntamer,  6  S.  D.  373, 
€1  N.  W.  479,  holding  that  under  common  law,  grantee  of  real  property  contig- 
uous to  non-navigable  lake  takes  to  center,  ratably  with  other  riparian  owners; 
Grand  Rapids  Ice  &  Coal  Co  v.  South  Grand  Rapids  Ice  &  Coal  Co.  102  Mich.  236, 
25  L.  R.  A.  818,  footnote  p.  815,  47  Am.  St.  Rep.  516,  60  N.  W.  681,  which  holds 
relative  rights  of  shore  owners  on  small  navigable  lake  dependent  on  frontage 
and  form  of  lake;  Re  Brookfield,  78  App.  Div.  523,  79  N.  Y.  Supp.  1022,  holding 
that  title  to  land  under  non-navigable  water  presumptively  belongs  to  owner  of 
adjacent  lands;  Wilcox  v.  Bread,  92  Hun,  11,  37  N.  Y.  Supp.  867,  holding  that 
conveyance  of  land  bordering  on  non-navigable  lake,  which  describes  it  as  run- 
ning "to  the  lake  and  thence  along  the  same,"  carries  title  to  center  of  lake; 
L.R.A.  Au.  Vol.  III.— 29. 
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Smith  v.  Furbish,  68  N.  H.  126,  47  L.  R.  A.  228,  44  Atl.  398,  holding  that  bed 
of  river  between  middle  of  stream  and  abutting  land  belongs  to  owner  of  latter 
under  exception  in  deed  of  piece  fronting  on  river,  "12  rods  in  length  on  bank 
of  river  and  extending  back  far  enough  to  inclose  1  acre;"  Carr  v.  Moore, 
119  Iowa,  156,  97  Am.  St.  Rep.  292,  93  N.  W.  52,  holding  that  title  of  abutting 
owners  on  meandered  waters  extends  only  to  high-water  mark;  East  Fishkill 
v.  Wappinger,  41  Misc.  428,  84  N.  Y.  Supp.  1067,  raising,  but  not  deciding,  ques- 
tion whether  words  "thence  up  and  along  west  bank  of  creek"  established  town 
boundary  line  along  the  bank;  Fulton  Light,  Heat  &  P.  Co.  v.  New  York,  200 
N.  Y.  417,  37  L.R.A.(N.S.)  320,  94  N.  E.  199,  holding  that  title  to  bed  of  non- 
tidal  navigable  stream  is  in  riparian  owners,  except  wThere  it  constitutes  terri- 
torial boundary;  Fulton  Light,  Heat  &  P.  Co.  v.  State,  62  Misc.  208,  116  N.  Y. 
Supp.  1000,  holding  title  to  center  of  nontidal  stream  carried  by  patent  con- 
taining words  "to  river  ...  and  up  and  along  same;"  Geneva  v.  Henson, 
140  App.  Div.  56,  124  N.  Y.  Supp.  588,  holding  that  lake  not  of  sufficient  size 
for  use  for  maritime  or  commercial  purposes  is  subject  to  individual  ownership 
by  riparian  owner;  Jacob  v.  Oyster  Bay,  73  Misc.  288,  132  N.  Y.  Supp.  657, 
to  the  point  that  com'eyance  to  lake  or  pond  adjoining,  and  thence  along  pond 
to  monument  on  bank,  carries  title  to  center  of  pond;  Ulbright  v.  Baslington, 
20  Idaho,  545,  119  Pac.  292,  holding  that  riparian  owner  on  meandered  lake, 
where  lake  is  circular  in  form,  must,  in  determining  his  boundary  line,  extend 
side  line  on  deflected  course  from  intersection  of  such  side  line  with  meander  line 
to  center  of  lake;  Calkins  v.  Hart,  64  Misc.  150,  118  N.  Y.  Supp.  1049,  holding 
owners  of  land  on  lake  whose  source  of  title  was  identical  owned  to  center  of  lake 
under  their  deeds;  Smith  v.  Bartlett,  180  N.  Y.  365,  73  N.  E.  63,  holding 
where  crown  had  granted  lands  under  waters  of  river  in  which  tide  ebbed  and 
flowed  to  testator  devise  of  land  on  both  sides  of  river  carried  title  to  center 
or  thread  of  stream;  Geneva  v.  Henson,  195  N.  Y.  463,  88  N.  E.  1104,  holding 
boundary  lines  running  to  fixed  point  on  shore  of  navigable  lake  and  thence 
along  shore  do  not  carry  title  to  middle  of  lake. 

Cited  in  footnotes  to  Noyes  v.  Collins,  26  L.  R.  A.  609,  which  holds  land  un- 
der non-navigable  lake  not  to  belong  to  riparian  owners,  under  deed  describing 
land  as  running  to  a  lake,  then  by  the  meandering  line  of  said  lake;  Webster 
v.  Harris,  59  L.  R.  A.  324,  which  holds  that  grant  of  land  bounded  by  water's 
edge  at  low- water  mark  on  lake  will  not  extend  title  to  center;  Concord  Mfg.  Co. 
v.  Robertson,  18  L.  R.  A.  679,  as  to  abutter's  rights  in  public  water  and  land 
under  same;  People  v.  Silberwood,  32  L.  R.  A.  694,  which  holds  fee  of  land 
under  waters  of  Lake  Erie  in  state;  Axline  v.  Shaw,  28  L.  R.  A.  391,  which  holds 
land  below  high-water  mark  in  lake  does  not  necessarily  pass  to  grantee  of  up- 
land; Fuller  v.  Shedd,  33  L.  R.  A.  146,  which  holds  grant  of  meandered  lake 
goes  only  to  water's  edge;  Smoulter  v.  Boyd,  66  L.R.A.  829,  which  denies  right  of 
any  riparian  grantee  to  use  of  entire  lake  where  boundary  lines  are  run  through 
the  lake. 

Cited  in  notes  (42  L.R.A.  175)  on  title  to  land  under  water;  (24  L.R.A. (N.S.) 
1240)  on  government  grant  bounded  by  nontidal,  navigable  river  as  carrying 
title  to  land  thereunder. 

Distinguished  in  East  Fishkill  v.  Wappinger,  97  App.  Div.  10,  89  N.  Y. 
Supp.  599,  holding  line  established  upon  bank  by  words  "thence  up  and  along 

west  bank  of  said  S creek." 

Separation   of   riparian   rights    from    upland. 

Cited  in  note  (40  L.  R.  A.  394)  on  separation  of  riparian  rights  from  upland. 
Right  of  access  to  public  -waters. 

Cited  in  footnote  to  New  England  Trout  &  Salmon  Club  v.  Mather,  33  L.  R. 
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A.   569,  which  denies  right  of  action   for  mere  crossing  of  uncultivated  land  to 
reach  public  waters   for   purpose  of   fishing. 
Adoption    of    common    law. 

Cited  in  note  (22  L.  R.  A.  50U)  on  adoption  of  common  law  in  United  States. 

18  L.  R.  A.  702,  OHARTIERS  BLOCK  COAL  CO.  v.  MELLON,  152  Pa.  286,  34 

Am.  St.  Rep.  645,  25  Atl.  597. 
Rig'ht  of  access   to  minerals,   oils,   &as,   etc.,   In   subsoils. 

Followed,  without  discussion,  in  Mansfield  Coal  &  Coke  Co.  v.  Mellon,  152  Pa. 
303,  25  Atl.  601. 

Cited  in  Mansfield  Coal  &  Coke  Co.  v.  Royal  Gas  Co.  27  Pittsb.  L.  J.  N.  S.  73, 
holding  that  right  to  drill  for  oil  or  gas  exists  in  owner  of  surface  of  soil,  not- 
withstanding substrata  of  coal  belonging  to  another  has  to  be  drilled  through ; 
Armstrong  v.  Maryland  Coal  Co.  67  W.  Va.  607,  69  S.  E.  195,  to  the  point  that 
right  to  drill  oil  wells  through  stratum  of  coal  belonging  to  another,  must  be 
exercised  so  as  to  do  no  violence  or  injury  to  rights  of  owner  of  coal;  Mononga- 
hela  River  Consol.  Coal  &  Coke  Co.  v.  Greensboro  Gas  Co.  38  Pa.  Co.  Ct.  156, 
20  Pa.  Dist.  R.  324,  59  Pittsb.  L.  J.  65,  holding  that  owner  of  gas  lease  who 
proposes  to  drill  well  through  coal  mine  will  be  required  to  construct  well,  so 
as  to  prevent  leakage  of  gas  into  mine;  Farrar  v.  Pittsburgh  &  E.  Coal  Co.  35 
Pittsb.  L.  J.  (N.  S. )  102,  to  the  point  that  several  layers  or  strata  of  earth's 
crust  are  by  virtue  of  their  order  and  arrangement  subject  to  reciprocal  servi- 
tudes; Baker  v.  Pittsburg,  C.  &  W.  R.  Co.  219  Pa.  403,  68  Atl.  1014,  holding 
seller  of  land  reserving  coal  has  right  to  sink  shaft  upon  land  sold  for  purpose 
of  mining  coal  reserved;  Porter  v.  Mack  Mfg.  Co.  65  W.  Va.  639,  64  S.  E.  853, 
enjoining  owner  of  surface  from  interfering  with  owner  of  minerals  below  in 
his  efforts  to  secure  them. 

Cited  in  note   (135  Am.  St.  Rep.  133)  on  rights  of  owner  of  surface  as  against 
owner  of  minerals  thereunder. 
Ownership    and    conveyance    of    minerals. 

Cited  in  Kirk  v.  Mattier,  140  Mo.  31,  41  S.  W.  252,  holding  that  owner  of 
fee  may  grant  estate  to  another  in  minerals  or  other  products  of  subsoil;  Wil- 
liamson v.  Jones,  39  W.  Va.  257,  25  L.  R.  A.  233,  19  S.  E.  436,  holding  petroleum 
in  place  among  strata  of  the  earth,  part  of  realty;  Murray  v.  Allred,  100  Tenn. 
119,  39  L.  R.  A.  253,  66  Am.  St.  Rep.  740,  43  S.  W.  355,  holding,  in  case  of 
ownership  of  mineral  lands,  surface  may  be  possessed  by  one  and  substrata  con- 
taining minerals  by  another;  Williams  v.  South  Penn  Oil  Co.  52  W.  Va.  187, 
60  L.  R.  A.  798,  43  S.  E.  214,  holding  that  owner  of  land  may  convey  coal  un- 
derlying surface  to  one,  and  surface  to  another;  Snoddy  v.  Bolen,  122  Mo.  487, 
24  L.  R.  A.  511,  24  S.  W.  142,  holding  that  minerals  reserved  upon  dedication 
for  street  purposes  of  soil  covering  them  will  pass  by  owner's  conveyance,  if  no 
mention  of  them  is  made;  Mound  City  Brick  &  Gas  Co.  v.  Goodspeed  Gas  &  Oil 
Co.  83  Kan.  140,  109  Pac.  1002,  holding  that  by  appropriate  writing  owner  of 
land  may  sever  stratum  containing  oil  or  gas  from  surface  and  transfer  it  to 
another;  Moore  v.  Griffin,  72  Kan.  168,  4  L.R.A. (N.S.)  480,  83  Pac.  395,  holding 
separation  of  estate  in  surface  and  soil  from  that  in  underlying  strata  accom- 
plished by  exception  in  deed;  McBurney  v.  Glenmary  Coal  &  Coke  Co.  121  Tenn. 
292,  118  S.  W.  694,  holding  estate  created  by  severance  and  segregation  of  min- 
eral interests  in  tract  of  land  under  separate  conveyance  is  estate  in  fee;  Gordon 
v.  Park,  219  Mo.  613,  117  S.  W.  1163,  holding  word  "premises"  in  judgment  au- 
thorizing writ  of  restitution  applicable  to  mineral  as  distinguished  from  surface 
estate;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  563,  holding  people  of  state 
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have  not  such  common  ownership  in  natural  gas  found  in  state  that  state  can 
control  and  protect  it  for  benefit  of  whole  people. 

Cited  in  notes   (25  L.R.A.  225)   on  nature  of  property  in  mineral,  oil,  or  gas; 
(17  Eng.  Rul.  Cas.  475)   on  effect  of  grant  of  surface  and  of  mines  to  different 
persons. 
When   injunction    -will   be   denied. 

Cited  in  Keeling  v.  Pittsburg,  V.  &  C.  R.  Co.  205  Pa.  34,  54  Atl.  485,  denying 
injunction  to  stay  elevation  of  tracks  after  expenditure  of  large  sums  of  money 
by  railroad;  Excelsior  Ref.  Co.  v.  Sun  Oil  Co.  11  Del.  Co.  Rep.  306,  to  the  point 
that  court  of  equity  is  not  bound  to  make  decree  which  will  do  more  injury  than 
wrong  which  it  is  asked  to  redress;  Berkey  v.  Berwind-White  Coal  Min.  Co.  220 
Pa.  75,  16  L.R.A.(X.S.)  856,  69  Atl.  329,  reversing  33  Pittsb.  L.  J.  N.  S.  423,  33 
Pa.  Co.  Ct.  381,  16  Pa.  Dist.  434,  13  Luzerne  Leg.  Reg.  Rep.  322,  holding  injunc- 
tion will  not  issue  to  restrain  owner  of  coal  from  mining  it  because  subsidence 
or  breaking  of  surface  anticipated;  Madison  v.  Ducktown  Sulphur,  Copper  &  I. 
Co.  113  Tenn.  361,  83  S.  W.  658,  denying  injunction  to  protect  small  tracts  of  land 
worth  less  than  $1000.00  where  it  would  destroy  other  property  worth  nearly 
$2,000,000.00  and  wreck  great  mining  and  manufacturing  enterprises. 

Cited  in  note  in  (99  Am.  St.  Rep.  748)  on  injunction  against  trespass  on 
realty. 

18  L.  R.  A.  709,  Re  SWIFT,  137  N.  Y.  77,  50  N.  Y.  S.  R.  91,  32  N.  E.  1096. 
Inheritance  or  transfer  tax. 

Cited  in  Re  Ramsdill,  190  N.  Y.  495,  18  L.R.A.(N.S.)  948,  83  JST.  E.  584,  holding 
tax  on  transfers  by  will  or  by  virtue  of  laws  governing  intestacy,  is  not  tax  on 
specific  property  which  passes,  but  upon  devolution  in  cases  of  intestacy  and  upon 
right  of  succession  under  wills;  Re  Stebbins,  52  Misc.  443,  103  X.  Y.  Supp.  563, 
holding  tax  is  only  upon  right  of  succession  notwithstanding  changes  of  phrase- 
ology in  statute;  Re  Botsford,  33  N.  B.  64,  holding  succession  tax  is  burden  laid 
on  each  person  who  seeks  to  acquire  property,  but  is  removable  or  transferable 
by  will. 

Cited  in  note   (33  L.R.A.  (N.S.)   608)    on  nature  of  inheritance  tax. 
Validity. 

Cited. in  Re  Stanford,  126  Cal.  116,  45  L.  R,  A.  789,  58  Pac.  462,  sustaining 
constitutional  power  of  state  to  enact  statute  providing  for  imposition  and 
collection  of  succession  tax;  Callahan  v.  Woodbridge.  171  Mass.  597,  51  X.  E. 
176;  Minot  v.  Winthrop,  162  Mass.  119,  26  L.  R.  A.  262,  38  X.  E.  512;  Dixon 
v.  Ricketts,  26  Utah,  218,  72  Pac.  947;  State  v.  Alston,  94  Tenn.  680,  28  L.  R. 
A.  180,  30  S.  W.  750,  —  holding  tax  on  succession  or  inheritance  of  property, 
constitutional;  Ferry  v.  Campbell,  110  Iowa,  295,  50  L.  R.  A.  95,  81  N.  W.  604, 
holding  inheritance  tax  act,  which  contains  no  provision  for  notice  to,  and  hear- 
ing of.  parties  interested  in  distribution  of  estate,  unconstitutional;  Re  Hoyt, 
37  Misc.  722,  76  N.  Y.  Supp.  504,  upholding  right  of  state  to  exact  tax  for  privi- 
lege of  bequeathing  property;  Plummer  v.  Coler,  178  U.  S.  131j  44  L.  ed.  1006, 
20  Sup.  Ct.  Rep.  829,  holding  imposition  of  inheritance  tax  upon  estate  con- 
sisting chiefly  of  United  States  securities,  not  unconstitutional. 

Cited  in  note  (41  Am.  St.  Rep.  583,  584)  on  constitutionality  of  collateral 
inheritance  tax  law. 

Distinguished  in  Black  v.  State,  113  Wis.  212,  90  Am.  St.  Rep.  853,  89  N.  W. 
522,  holding  statute  authorizing  inheritance  tax  where  estate  is  $10,000  in  value, 
but  not  where  it  is  less,  beneficiaries  being  of  the  same  class,  void. 
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"What     subject     to     inheritance     tax. 

Cited  in  Frothingham  v.  Shaw,  175  Mass.  62,  78  Am.  St.  Rep.  475,  55  N.  E. 
623,  holding  stock  and  bonds  of  foreign  corporations,  mortgage  bonds  on  property 
outside  of  state,  deposits  in  foreign  banks  all  of  which  had  been  with  agents 
outside  01  state  but  which  executor  in  Massachusetts  now  has  in  possession,  tax- 
able as  "property  within  state;"  Carver's  Estate,  4  Misc.  593,  25  N.  Y.  Supp. 
991,  and  Re  Sherman,  153  N.  Y.  6,  46  N.  E.  1032,  holding  United  States  govern- 
ment bonds  which  pass  under  will,  or  intestate  laws,  subject  to  transfer  tax; 
Re  Dows,  167  N.  Y.  230,  52  L.  R.  A.  435,  88  Am.  St.  Rep.  509,  60  N.  E.  439, 
holding  tax  on  transfers  not  tax  on  property  so  as  not  to  be  applicable  to  funds 
invested  in  incorporated  companies,  liable  to  taxation  on  their  own  stock,  or  in 
exempt  securities;  Re  Harbeck,  161  N.  Y.  218,  55  N.  E.  850,  Reversing  43  App. 
Div.  191,  59  N.  Y.  Supp.  362,  holding  legacies,  right  to  which  became  vested  long 
prior  to  enactment  of  transfer  tax,  not  taxable;  Re  Delano,  82  App.  Div.  151, 
81  N.  Y.  Supp.  762,  holding  property  passing  under  deed  of  trust  to  life  bene- 
ficiary and  then  to  certain  remaindermen,  with  power  in  beneficiary  to  dis- 
pose of  property  among  them,  not  taxable  as  against  one  to  whom  life  bene- 
ficiary devises,  as  latter  takes  under  deed  and  not  under  will;  Bullen's  Estate, 
143  Wis.  520,  139  Am.  St.  Rep.  1114,  128  N.  W.  109,  holding  that  property  willed 
in  trust  is  subject  to  inheritance  tax  at  place  where  decedent  lived  and  died; 
Atty.  Gen.  v.  Lovitt,  35  N.  S.  228,  holding  provincial  debentures  exempt  from 
taxation  by  statute  subject  to  succession  duty. 

Cited  in  note   (127  Am.  St.  Rep.  1062,  1089,  1092)   on  property  subject  to  in- 
heritance taxation. 
—  Future  estates. 

Cited  in  Re  Curtis,  142  N.  Y.  223,  36  N.  E.  887,  holding  contingent  bene- 
ficial interest  not  subject  to  inheritance  tax  until  contingency  is  removed  and 
interest  liable  to  become  vested;  Re  Seaman,  147  N.  Y.  75,  41  N.  E.  401,  Revers- 
ing 85  Hun,  247,  holding  inheritance  tax  being  upon  right  of  succession,  it  is 
applicable  to  succession  to  remainder  even  though  possession  thereof  does  not 
pass  until  death  of  life  tenant;  Re  Pell,  171  N.  Y.  53,  57  L.  R.  A.  542,  footnote 
p.  540,  89  Am.  St.  Rep.  791,  63  N.  E.  789,  holding  vested  remainder  not  sub- 
ject to  transfer  tax  although  remainderman  did  not  come  into  possession  till 
after  passage  of  act,  since  such  tax  would  diminish  value  of  vested  estate  and  im- 
pair obligation  of  contract. 

Cited  in  footnote  to  People  v.  McCormick,  64  L.  R.  A.  775,  which  holds  that 
succession  tax  cannot  be  imposed  on  remainder  falling  to  uncertain  beneficiaries. 
Residuary  estate. 

Cited  in  Re  Wolfe,  89  App.  Div.  351,  85  N.  Y.  Supp.  949,  holding  renounced 
legacy  falling  into  residuary  estate  taxable  as  if  originally  bequeathed  to  resi- 
duary legatee. 

Distinguished  in  Jones's  Estate,  27  Pa.  Co.  Ct.  140,  holding  residuary  estate  not 
subject   to   collateral   tax   under   will   of   "all   rest   and   residue   of   estate   after 
payment  of  bequests,  taxes,  costs,  and  expenses  of  whatever  kind." 
Charitable    and    religions    bequests. 

Cited  in  Re  Kimberly,  27  App.  Div.  474,  50  N.  Y.  Supp.  586,  holding  legacy 
given  to  charitable  hospital  exempt  from  transfer  tax. 

Cited  in  footnote  to  Re  Prime,  18  L.  R.  A.  713,  which  holds  legacy  to  foreign 
religious   corporation    subject   to   succession   tax. 
Bequests  to  government  or  municipality. 

Cited  in  Cullom's  Estate,  5  Misc.  174,  25  N.  Y.  Supp.  699;  United  States  v. 
Perkins,  163  U.  S.  629,  41  L.  ed.  288,  16  Sup.  Ct.  Rep.  1073;  Re  Merriam,  141 
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N.  Y.  484,  36  X.  E.  505,  Affirming  73  Hun,  590.  26  N.  Y.  Supp.  191,—  holding 
gift  of  personal  property  to  United  States  subject  to  inheritance  tax:  Re  Hamil- 
ton, 148  N.  Y.  313,  42  X.  E.  717,  holding  bequests  to  municipal  corporations  for 
purpose  of  providing  ornamental  fountain  for  street,  not  exempt  from  collateral 
inheritance  tax. 
Property  outside  of  state. 

Cited  in  Re  Dingman,  66  App.  Div.  230,  72  X.  Y.  Supp.  694,  holding  property 
owned  by  one  who  resided  and  died  in  Xew  York,  but  located  in  another  state, 
subject  to  transfer  tax:  Re  Corning,  3  Misc.  163,  23  X.  Y.  Supp.  285,  holding 
testator's  whole  estate  subject  to  inheritance  tax,  although  three  fourths  of  it 
consisted  of  notes,  bonds,  and  mortgages  upon  lands  in  another  state  and  which 
testator's  agents  in  such  state  had  in  their  hands  at  time  of  his  death;  Re  Kissel, 
65  Misc.  444,  121  X.  Y.  Supp.  1088,  holding  right  of  state  to  tax  limited  to 
where  it  has  actual  dominion  or  jurisdiction  over  property  transferred  or  of  stat- 
utory privilege;  Connell  v.  Crosby,  210  111.  390,  71  X.  E.  350,  holding  inheritance 
tax  can  only  be  laid  on  lands  within  state;  Re  Baker,  67  Misc.  362,  124  X.  Y. 
Supp.  827,  holding  where  decedent  under  contract  to  sell  lands  in  foreign  state 
at  time  of  death,  conveyance  being  delivered  after  death,  proceeds  not  subject  to 
transfer  tax;  Re  Hull,  111  App.  Div.  325,  97  X.  Y.  Supp.  701,  holding  beneficiary 
under  power  of  appointment  contained  in  will,  bound  to  pay  tax  imposed  upon 
buch  privilege  regardless  of  place  where  property  subject  of  power  located;  Re 
Hartman,  70  X.  J.  Eq.  667,  62  Atl.  560,  holding  situs  of  personal  property  for 
purpose  of  legacy  or  succession  tax  is  domicile  of  decedent ;  Mann  v.  Carter,  74 
X.  H.  353,  15  L.R.A.(X.S.)  156,  68  Atl.  130,  holding  money  of  resident  deposited 
in  foreign  savings  bank  at  time  of  his  death  subject  to  inheritance  tax. 

Cited  in  note  (1  L.R.A.  (X.S.)  401)  on  taxes  on  succession  as  affecting  realty 
in  other  states,  under  doctrine  of  equitable  conversion. 

Distinguished  in  Re  Handley,  181  Pa.  345,  40  W.  X.  C.  306,  37  Atl.  587. 
holding  proceeds  from  sale  of  real  property  situated  in  state  foreign  to  dom- 
icil  of  decedent  subject  to  inheritance  tax;  Re  Cummings,  63  Misc.  623,  118  X. 
Y.  Supp.  684,  holding  personal  property  of  intestate  situated  in  foreign  state 
actually  distributed  under  interstate  laws  of  foreign  state  not  subject  to  transfer 
tax. 

Disapproved  in  Re  Joyslin,  76  Vt.  95,  56  Atl.  281,  holding  debts  due  from  non- 
residents to  resident  at  time  of  latter's  decease  not  subject  to  collateral  inheri- 
tance tax,  also  citing  annotation  on  this  point. 
Property   of    nonresident. 

Cited  in  Re  Bronson,  150  X.  Y.  6.  34  L.  R.  A.  241,  55  Am.  St.  Rep.  632,  44  X. 
E.  707,  Modifying  1  App.  Div.  548,  37  X.  Y.  Supp.  476,  holding  that  bonds  of 
domestic  corporation  which  nonresident  owner  holds  not  "property  within  the 
state"  subject  to  transfer  tax;  Re  Houdayer,  3  App.  Div.  478.  38  X.  Y.  Supp. 
323,  holding  individual  deposit  of  nonresident  in  his  name  as  trustee  in  loan  and 
trust  company,  not  taxable;  Re  Embury,  19  App.  Div.  214,  79  X.  Y.  S.  R. 
884,  45  X.  Y.  Supp.  881,  denying  power  of  surrogate's  court  to  impose  collateral 
inheritance  tax  upon  bank  stock  and  deposits  in  banks  in  Xew  Y'ork  and  belong 
ing  to  estate  of  nonresident  decedent,  and  which  were  removed  by  executors 
from  state  after  passage  of  act;  Re  Phipps.  77  Hun.  327.  28  X.  Y.  Supp.  330, 
holding  debts  due  nonresident  decedent  from  resident,  not  subject  to  inheritance 
tax;  Re  Whiting,  2  App.  Div.  601,  38  X.  Y.  Supp.  131  (dissenting  opinion), 
majority  holding  inheritance  tax  applicable  to  bonds  of  foreign  corporations 
owned  by  nonresident,  and  being  actually  within  state  at  time  of  death  of  owner: 
McCurdy  v.  McOurdy,  197  Mass.  251,  16  L.R.A.  (X.S.)  332.  83  X.  E  881,  14  Ann. 
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Cas.  859,  holding  amount  of  indebtedness  under  mortgage  to  be  subtracted  from 
value  of  real  estate  of  nonresident  in  determining  amount  on  which  inheritance 
tax  to  be  computed. 

Distinguished  in  Re  James,  144  X.  Y.  12,  38  X.  E.  961,  43  Am.  St.  Rep.  725, 
Affirming  77  Hun,  213,  28  X.  Y.  Supp.  351,  holding  certificates  of  stock  and  bonds 
of  foreign  corporations,  owned  by  nonresident  decedent,  though  deposited  here 
at  time  of  death,  not  to  be  included  in  appraisment  of  estate  to  determine  col- 
lateral inheritance  tax;  People  v.  Griffith,  245  111.  536,  92  X.  E.  313,  holding  stocks 
and  bonds  of  domestic  corporations,  cash  on  deposit  in  bank  and  tangible  per- 
sonal property  in  state,  belonging  to  nonresident  decedent,  subject  to  inheritance 
tax;  stocks  and  bonds  of  foreign  corporations  not  subject  to  such  tax. 
Gifts  inter  vivos. 

Cited  in  Re  Spaulding,  22  Misc.  423,  50  X.  Y.  Supp.  398,  Affirmed  in 
49  App.  Div.  550,  63  X.  Y.  Supp.  694,  holding  bona  fide  gifts  inter  vivos  not 
subject  to  inheritance  tax  after  death  of  donor;  Re  Edgerton,  35  App.  Div.  130, 
54  N.  Y.  Supp.  700,  holding  absolute  gift  inter  vivos,  not  made  in  contemplation 
of  death  of  donor,  not  subject  to  transfer  tax. 
Assessment  of  inheritance  or  transfer  tax. 

Cited  in  Re  Hoffman,  143  X.  Y.  330,  38  X.  E.  311,  holding  transfer  tax  appli- 
cable to  aggregate  value  of  all  property  transferred,  not  to  separate  value  of 
each  several  transfer;  Re  Sutton,  3  App.  Div.  210,  38  X.  Y.  Supp.  277,  and  Re 
Bartovv,  30  Misc.  30,  62  X. -Y.  Supp.  1000,  holding  that  transfer  tax  should  be 
assessed  upon  property  on  farm  in  which  testator  left  it  and  before  equitable  con- 
version. 
Deductions  before  assessment. 

Cited  in  Re  Gihon,  169  X.  Y.  447,  62  X.  E.  561,  and  Re  Irish,  28  Misc.  650,  60 
X.  Y.  Supp.  30,  holding  that  Federal  war  revenue  tax  being  upon  succession,  and 
not  on  property,  it  should  not  be  deducted  before  passing  on  value  of  estate  for 
purpose  of  imposing  inheritance  tax;  Re  Kennedy,  20  Misc.  532,  46  X.  Y.  Supp. 
906,  holding  authorizing  deduction  of  commissions  of  foreign  executor  before  as- 
sessing inheritance  tax;  Millward's  Estate,  6  Misc.  426,  1  Power,  587,  27  X.  Y. 
Supp.  286,  holding  debts  of  deceased,  funeral  expense  and  expense  of  administra- 
tion, not  to  be  deducted  from  value  of  deceased's  estate  before  levy  of  inheritance 
tax;  Kingsbury  v.  Bazeley,  75  X.  H.  16,  139  Am.  St.  Rep.  664,  70  Atl.  916,  20 
Ann.  Cas.  1355,  to  the  point  that  legacy  taxes  paid  in  state  of  testator's  domicil 
are  to  be  deducted  from  legacy. 
Power  of  surrogate  as  to  descent  of  property. 

Cited  in  Re  Ullmann,   137  X.  Y.  408,  33  X.  E.  480,  upholding  power  of  sur- 
rogate to  determine  whether  property  of  deceased  person  passes  under  will   or 
descends  by  laws  of  intestacy,  for  purposes  of  taxation. 
What    chargeable    with    testator's    debts. 

Cited  in  Deyo  v.  Morss,  30  App.  Div.   60,  51  X.  Y.   Supp.   785,  holding  pro- 
ceeds of  sale  by  devisee  of  real   property  situate  outside  of  state  of  testator's 
tlomicil  not  chargeable  writh  latter's  debts. 
Taxation    of   corporations. 

Cited  in  Binghamton  Trust  Co.  v.  Binghamton,  72  App.  Div.  345,  76  X.  Y.  Supp. 
517,  holding  that  courts  should  adopt  such  construction  of  law  taxing  trust  com- 
panies as  will  avoid  double  taxation;  People  ex  rel.  Metropo''tan  Street  R. 
Co.  v.  State  Tax  Comrs.  79  App.  Div.  195,  80  X.  Y.  Supp.  85  (concurring  opin- 
ion), on  point  that  franchise  tax  against  corporations  is  not  a  tax  but  a  charge 
by  the  state  on  the  right  to  do  business  therein ;  People  ex  rel.  Delaware  &  H. 
Canal  Co.  v.  Barker,  23  Misc.  190,  51  X.  Y.  Supp.  1105,  holding  reaj  estate  held 
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by  railroad  company  outside  of  state  not  subject  to  tax;  People  ex  rel.  Kursheedt 

Mfg.  Co.  v.  Feitner,  32  Misc.  85,  66  X.  Y.  Supp.  179,  holding  funds  deposited  in 

English  bank  by  domestic  corporation  to  defray  expenses   incurred  abroad,  not 

taxable. 

Taxation    of    property    outside    state. 

Cited  in  People  ex  rel.  A.  G.  Hyde  &  Sons  v.  O'Donnel,  116  App.  Div.  162r 
101  X.  Y.  Supp.  610,  holding  personalty  of  resident  owner  not  subject  to  tax 
where  out  of  state  when  tax  assessed,  though  in  accordance  with  owner's  custom 
it  is  to  be  brought  into  state. 

Cited  in  note   (38  L.R.A.  (N.S.)   859)   on  assessability  of  property  brought  into 
tax  district  after  tax  day. 
Equitable  conversion. 

Cited  in  Geiger  v.  Bitzer,  80  Ohio  St.  82,  22  L.R.A. (N.S.)   291,  88  N.  E.  134r 

17  Ann.  Cas.  151,  holding  direction  in  will  to  sell  real  estate  and  divide  proceeds 
does  not  transmute  real  estate  into  money  so  that  widow,  after  rejecting  will, 
can  claim  proceeds  as  personalty. 

18  L.  R.  A.  713,  Re  PRIME,  136  N.  Y.  347,  49  N.  Y.  S.  R.  658,  32  N.  E.  109L 
Repeals  or  amendments  of  statute,  and  their  effect. 

Cited  in  Guaranty  Trust  Co.  v.  Troy  Steel  Co.  33  Misc.  487,  68  N.  Y.  Supp. 
915,  and  Re  Connellan,  25  Misc.  597,  56  N.  Y.  Supp.  157,  holding  that 
amendment  of  former  statute  "so  as  to  read  as  follows,"  repeals  by  implication 
omitted  and  inconsistent  provisions  of  former  law;  Ottman  v.  Hoffman,  7  Misc. 
717,  28  N.  Y.  Supp.  28,  holding  act  providing  that  former  act  shall  be  amended 
"so  as  to  read  as  follows,"  substituted  in  place  of  it  so  as  to  repeal  it;  Bank 
of  the  Metropolis  v.  Faber,  150  N.  Y.  206,  44  N.  E.  779,  Affirming  1  App.  Div. 
346,  37  N.  Y.  Supp.  423,  holding  statute  relating  to  liability  of  directors  of  cor- 
poration for  failure  to  file  report,  not  repealed  by  amendment  "so  as  to  read  as 
follows;"  Koons  v.  Cluggish,  8  Ind.  App.  238,  34  X.  E.  651,  holding  repeal 
of  former  act  by  implication  not  a  repeal  so  as  to  affect  a  duty  which  had  ac- 
crued under  prior  law;  McAvoy  v.  New  York,  52  App.  Div.  488,  65  N.  Y.  Supp. 
274,  holding  no  change  made  in  law  by  an  amendment  in  which  there  is  a 
mere  change  in  phraseology  or  in  the  arrangement  or  division  of  sections  of  the 
former  law;  Re  Embury,  20  Misc.  78.  45  N.  Y.  Supp.  821,  holding  successive 
transfer  tax  acts  continuation  each  of  the  other;  Stevenson  Brewing  Co.  v.  East- 
ern Brewing  Co.  22  App.  Div.  525,  48  N.  Y.  Supp.  89,  holding  chattel  mortgage, 
filed  before  passage  of  act  requiring  filing  of  statement  in  order  to  continue  mort- 
gage, invalidated  by  failure  to  file  statement  required  by  that  act;  New  York 
v.  Union  R.  Co.  31  Misc.  454,  64  N.  Y.  Supp.  483,  holding  amendment  of  or- 
dinance in  same  language  as  original  a  continuation  of  same,  preserving  all 
rights  available  thereunder;  Ely  v.  Azoy,  39  Misc.  671,  80  N.  Y.  Supp.  620,  hold- 
ing former  acts  not  repealed  so  as  to  defeat  remedy  or  abate  proceedings  proper- 
ly begun  by  re-enactment  in  same  or  equivalent  words;  Re  Brundage,  31  App. 
Div.  353,  52  N.  Y.  Supp.  362,  holding  assessment  and  collection  of  inheritance 
tax  not  prevented  by  re-enactment  of  transfer  tax  act  with  nearly  identical  pro- 
visions, after  death  of  person  whose  estate  is  sought  to  be  taxed;  Stone  v.  Broome 
County,  166  N.  Y.  91,  59  N.  E.  708,  and  Thacher  v.  Steuben  County,  21  Misc. 
276,  47  N.  Y.  Supp.  124,  holding  act  repealing  act  entitling  towns  to  demand 
contribution  from  counties  where  expenses  for  bridges  in  one  year  exceeded  one 
sixth  of  1  per  cent,  not  retroactive  so  as  to  destroy  town's  right  as  to  bridges 
built  or  repaired  before  its  passage;  Wirt  v.  Allegany  County,  90  Hun,  210,  35 
X.  Y.  Supp.  887,  holding  right  of  town  under  statute  to  compel  county  to  con- 
tribute toward  support  of  bridges  lost  by  repeal  of  such  statute  four  days 
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before  submission  of  controversy  to  supervisors;  People  v.  England,  91  Hun, 
153,  36  N.  Y.  Supp.  534,  holding  amendment  of  statute  making  bribery  of 
voter  a  misdemeanor  by  changing  the  punishment,  not  a  repeal  of  original  sec- 
tion as  to  past  offenses;  Shayne  v.  Evening  Post  Pub.  Co.  56  App.  Div.  438,  67 
N.  Y.  Supp.  937  (dissenting  opinion),  majority  holding  provision  of  Laws  1848, 
against  dissolution  of  corporation  impairing  any  remedy  or  liability  against  it, 
not  preserved  by  saving  clause  in  general  corporation  law  repealing  entire  act 
of  1848;  Allison  v.  Welde,  172  N.  Y.  431,  65  N.  E.  263,  holding  provisions  of 
law  relating  to  commissioner  of  jurors  in  New  York  city  repealing  prior  law,  and 
which  substantially  re-enact  prior  law,  construed  as  continuation  of  such  prior 
law;  Re  Swift,  137  N.  Y.  88,  18  L.  R.  A.  713,  32  N.  E.  1096,  raising,  without 
deciding,  question  as  to  effect  of  amendatory  provision  of  inheritance  tax  law 
upon  prior  statute;  Carter  v.  Whitcomb,  74  N.  H.  484,  17  L.R.A.(N.S.)  737,  69 
Atl.  779,  holding  statute  not  repealed  by  amendment  where  intention  of  legisla- 
ture evidently  was  to  perfect  legislation  on  new  subject  by  amending  old  statute; 
Re  Cullinan,  97  App.  Div.  125,  89  N.  Y.  Supp.  683,  on  effect  of  amendments  as  to 
working  repeal;  Re  Lawson,  109  App.  Div.  199,  96  N.  Y.  Supp.  33  (dissenting 
opinion),  on  effect  of  amendment  of  statute  to  read  "as  follows"  and  omission 
therefrom,  as  so  amended,  of  provisions  of  amended  law;  McDougald  v.  New 
York  L.  Ins.  Co.  77  C.  C.  A.  100,  146  Fed.  678,  on  effect  of  amendment  of  statute 
"so  as  to  read  as  follows"  with  omissions  and  repetitions  of  provisions  of  amend- 
ed statute  and  introduction  of  new  clauses;  Clement  v.  Hegeman,  187  N.  Y.  278, 
79  N.  E.  1003,  holding  power  of  court  to  refer  proceeding  to  revoke  liquor  tax 
certificate  taken  away  through  amendment  of  statute,  by  omitting  such  power. 

Cited  in  note  (8  L.R.A. (N.S.)  1211)  on  repeal  of  succession  tax  law  as  affect- 
ing estate  of  one  previously  dying. 

Distinguished  in  People  v.  Wilmerding,  136  N.  Y.  374,  32  N.  E.  1099,  holding 
original  act  not  revived  by  repeal  of  amendatory  act  amending  and  re-enacting 
the  former  act  so  as  to  read  as  prescribed  in  the  amendatory  act. 
State   statutes   as   affecting   foreign   corporations,. 

Approved  in  Vanderpoel  v.  Gorman,  140  N.  Y.  575,  24  L.  R.  A.  552,  56  N.  Y 
S.  R.  509,  37  Am.  St.  Rep.  601,  35  N.  E.  932,  Reversing  3  Misc.  61,  22  N.  Y. 
Supp.  541,  holding  prohibition  of  New  York  statutes  against  assignment  by  do- 
mestic corporation  in  contemplation  of  insolvency,  no  bar  to  such  assignment  by 
foreign  corporation  having  property  in  state,  when  such  act  valid  in  state  where 
corporation  organized;  Re  Hulbert  Bros.  38  App.  Div.  330,  57  N.  Y.  Supp.  38, 
upholding  general  assignment  by  foreign  corporation  for  creditors  with  prefer- 
ences, though  such  assignment  by  domestic  corporation  is  prohibited;  National 
Mut.  Bldg.  &  L.  Asso.  v.  Pinkston,  79  Miss.  483,  30  So.  692,  holding  exception 
in  favor  of  loan  associations  in  statute  fixing  maximum  rate  of  interest  charge- 
able, confined  to  domestic  associations. 

Cited  in  Re  Lampson,  22  Misc.  212,  49  N.  Y.  Supp.  576,  holding  foreign  educa- 
tional corporation  not  subject  to  provision  that  no  devise  or  bequest  to  a  cor- 
poration shall  be  valid  unless  made  two  months  before  testator's  death;  Re  Lamp- 
son,  2  Gibbons,  Sur.  Rep.  340,  to  the  point  that  statute  granting  privileges  to 
corporations,  must  be  construed  as  referring  to  domestic  corporations  only;  Locke 
v.  New  England  Brick  Co.  73  N.  H.  493,  63  Atl.  178,  as  to  inclusion  of  foreign 
corporations  within  operation  of  statute  authorizing  mortgage  of  after-acquired 
property;  Re  Avery,  45  Misc.  539,  92  N.  Y.  Supp.  974,  holding  statute  permit- 
ting trust  companies  to  become  executors,  administrators,  etc.  inapplicable  to 
foreign  companies,  in  absence  of  express  language  embracing  them. 

Cited  in  notes   (24  L.  R.  A.  289)   on  recognition  or  exclusion  of  foreign  corpo- 
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rations;    (60  L.   R.   A.   91)    on  corporate  taxation   in   the   United   States   as   to 
exemptions  of  foreign  corporations. 

Distinguished  in  Fowler  v.  Bell,  90  Tex.  160,  39  L.  R.  A.  257,  59  Am.  St.  Rep. 
788,  37   S.  W.   1058,  holding  that  validity  of  chattel   mortgage  executed  by   in- 
solvent foreign  corporation  in  state  creating  it.  to  secure  a  creditor  residing  there- 
in   must  be  determined  by  laws  of  state  where  property  is  situated. 
Collateral    inheritance    tax. 

Cited  in  Re  Althouse,  63  App.  Div.  256,  71  N.  Y.  Supp.  445,  holding  tenant's 
leasehold  interest  in  land,  personal  property  subject  to  transfer  tax,  though 
buildings  erected  by  and  reserved  to  him  are  assessed  against  him  as  land ; 
Re  Huntington,  62  App.  Div.  99,  70  N.  Y.  Supp.  853,  holding  corporations  ex- 
empt from  general  tax,  not  exempt,  under  amendment  to  tax  law,  from  payment 
of  transfer  tax. 

Cited  in  notes  (41  Am.  St.  Rep.  582)  on  constitutionality  of  collateral  inheri- 
tance tax  law;  (127  Am.  St.  Rep.  1056,  1057)  on  inheritance  taxation. 

Distinguished  in  Re  Kimberly.  27  App.  Div.  475,  50  N.  Y.  Supp.  586,  holding 
legacv  to  domestic  charitable  hospital  exempt  from  transfer  tax. 
Bequest    to    foreign    religions    or    educational    corporation. 

Approved  in  Re  Balleis,  144  N.  Y.  133,  38  X.  E.  1007,  Affirming  78  Hun,  276, 
29  X.  Y.  Supp.  261;  Re  Smith,  77  Hun,  135,  28  X.  Y.  Supp.  476;  Re  Fayerweath- 
er,  31  Abb.  N.  C.  288,  62  X.  Y.  S.  R.  74,  30  X.  Y.  Supp.  273;  Re  Taylor,  80  Hun, 
590,  30  X.  Y.  Supp.  582;  James's  Estate,  6  Misc.  207.  1  Power,  604,  27  X.  Y. 
Supp.  288, — holding  legacy  to  foreign  religious  corporation  subject  to  inheritance 
tax;  Humphreys  v.  State,  70  Ohio  St.  81,  65  L.  R.  A.  781,  101  Am.  St.  Rep. 
888,  70  X.  E.  957,  holding  foreign  boards,  societies,  and  auxiliaries,  organized 
for  charitable  purposes,  not  exempt  from  inheritance  tax,  although  some  of  their 
work  is  carried  on  within  the  state;  Minot  v.  Winthrop,  162  Mass.  126.  26  L. 
R.  A.  265,  38  X.  E.  512,  holding  charitable,  educational,  or  religious  society  of 
other  state  not  exempt  from  succession  tax;  Re  Wolfe,  23  Misc.  440,  52  X.  Y. 
Supp.  415,  holding  foreign  religious  corporation  subject  to  transfer  tax,  not- 
withstanding statutory  provision  enabling  it  to  take  by  devise  and  hold  property 
within  the  state. 

Cited  in  Re  Crawford,  148  Iowa,  62,  126  X.  W.  774,  Ann.  Cas.  1912B,  992, 
holding  that  bequest  to  religious  society  incorporated  in  another  state  is  not 
exempt  from  collateral  inheritance  tax:  Re  Wolfe,  2  Gibbons,  Sur.  Rep.  446, 
holding  that  foreign  corporation  although  authorized  to  take  and  hold  property 
in  this  state  subject  to  laws,  is,  in  absence  of  statutory  exemption,  liable  to 
taxation  on  legacy  to  it;  People  ex  rel.  Andrews  v.  Cameron,  140  App.  Div.  81, 
124  X.  Y.  Supp.  949,  holding  that  bequest  to  corporation  which  is  exempt  from 
taxation,  is  not  taxable  so  long  as  ownership  of  property  bequeathed  remains  in 
corporation;  Davis  v.  Treasurer  &  Receiver  General,  208  Mass.  345,  94  X.  E.  556, 
to  the  point  that  ground  of  exemption  of  property  from  taxation  is  benefit  that 
accrues  to  public  from  the  use  of  that  which  is  exempted;  Alfred  University 
v.  Hancock,  69  X.  J.  Eq.  472,  46  Atl.  178,  holding  foreign  educational  corporation 
not  included  under  statute  exempting  charitable  institutions  from  inheritance 
and  succession  tax;  Carter  v.  Whitcomb,  74  X.  H.  490,  17  L.R.A.(X.S.)  737,  69 
Atl.  779,  holding  missionary  society  for  purpose  of  converting  people  of  foreign 
lands  to  Christianity  not  exempt  from  inheritance  tax;  Re  Hickok,  78  Yt.  262, 
62  Atl.  724,  6  Ann.  Cas.  578,  holding  foreign  institutions  not  within  exemption 
of  statute  exempting  certain  societies  and  institutions  from  collateral  inheritance 
tax. 

Cited  in  footnote  to  Humphreys  v.  State,  65  L.R.A.   776,  which  holds  boards 


459  L.  R.  A.  CASES  AS  AUTHORITIES.  [18  L.R.A.  729 

and  societies  and  auxiliaries  thereto  organized  for  purposes  of  purely  public 
charity,  or  other  exclusively  public  purposes  not  ''institutions''  so  as  to  be  exempt 
from  a  collateral  inheritance  tax. 

Cited  in  note    (17   L.R.A.  (X.S.)    733)    on  right  of  charitable,  etc.,   institution 
to  exemption  from  taxation  as  affected  by  geographical  field  of  operation. 
Bequest  to  tiilted   States. 

Approved  in  United  States  v.  Perkins,  163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Rep.  1073;  Re  Merriam,  141  X.  Y.  484,  36  N.  E.  505;   Cullom's  Estate,  5  Misc. 
176,  25  N.  Y.  Supp.   609,  —  holding  bequest  to  United  States  not  exempt  from 
payment   of   inheritance  tax. 
Power    of    surrogate    as    to    descent    of    property. 

Approved  in  Re  Uihmum,  137  N.  Y.  408,  33  N.  E.  480,  upholding  power  of  sur- 
rogate to  determine  whether  decedent's  property  passes  under  will  or  descends 
by  laws  of  intestacy,  for  purpose  of  taxation. 

18  L.  R.  A.  721,  STATE  ex  rel.  LAW  v.  SAXON,  30  Fla.  668,  32  Am.  St.  Rep. 

46,   12  So.  218. 
Elections  as  affected  by  ftiilnre  to  comply  literally  with,  statute. 

Cited  in  Stackpole  v.  Hallahan,  16  Mont.  56,  28  L.  R.  A.  508,  40  Pac.  80, 
holding  bona  fide  election  not  invalid  because  certificate  of  nomination  of  suc- 
cessful candidate  did  not  show  that  he  had  previously  been  selected  to  fill  va- 
cancy; Lynip  v.  Buckner,  22  Xev.  439,  30  L.  R.  A.  357,  41  Pac.  762,  holding 
that  ballois  from  which  inspectors  have  unintentionally  omitted  to  take  strips 
containing  numbers,  will  not  be  rejected  as  containing  ''distinguishing  mark;" 
State  ex  rel.  Crawford  v.  Xorris,  37  Xeb.  313,  55  X.  W.  1086,  holding  that 
ballot  prepared  contrary  to  directory  provision  of  election  law  should  not,  in 
absence  of  fraud  of  election  officers,  vitiate  vote  of  elector ;  Montgomery  v.  Henry, 
144  Ala.  633,  1  L.R.A.(X.S.)  657,  39  So.  507,  6  Ann.  Cas.  965,  holding  statute 
tending  to  limit  citizen  in  exercise  of  right  to  vote  and  have  vote  counted  should 
be  liberally  construed  in  his  favor. 
What  constitutes  "distinguishing;  mark." 

Cited  in  footnote  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes 
a  ''distinguishing  mark"  on  ballot. 

Cited  in  note  (49  Am.  St.  Rep.  243,  248)  on  distinguishing  marks  invalidating 
ballot. 
Governor's   power   of   appointment. 

Cited  in  State  v.  Murphy,  32  Fla.  143,  13  So.  705,  holding  governor's  power 
to  fill  vacancies  not  limited  by  constitutional  provision  that  old  officers  shall 
hold  over  until  successors  are  duly  qualified. 

18  L.  R.  A.  729,  CLEVELAXD,  C.  C.  &  ST.  L.  R.  CO.  v.   BACKUS,   133  Ind. 
513,   33   N.   E.   421. 

Followed  without  discussion  in  Louisville,  E.  &  St.  L.  R.  Co.  v.  West,  138  Ind. 
696,  37   N.  E.   1013,  and  Baltimore  &  O.  &  C.  R.  Co.  v.   Sawvel,   138  Ind.   697, 
37   X.   E.   1013. 
Constitutionality  of  statute  creating-  state  board  of  tax  commissioners. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  West,  139  Ind.  256,  37  X.  E.  1009,  and 
Indianapolis  &  V.  R.  Co.  v.  Backus,   133  Ind.  613,  33  N.  E.  443,  holding  state 
statute  constitutional  which  creates  state  board  of  tax  commissioners. 
Jurisdiction   of   state   board    of   tax   commissioners. 

Cited  in  State  Tax  Comrs.  v.  Halliday,  150  Ind.  253,  42  L.  R.  A.  839,  49  N. 
E.  14  (dissenting  opinion),  majority  holding  it  not  within  jurisdictional  power 
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of  state  tax  commissioners  to  include  paid-up  or  nonforfeitable  and  partly  paid- 
up  life  insurance  policies  in  list  of  taxable  property. 

Distinguished  in  Cummings  v.  Stark,  138  Ind.  98,  34  N.  E.  444,  holding  state 
board   of   tax   commissioners   without   original   jurisdiction   to   revise   individual 
tax  lists  other  than  "railroad  property." 
Statutory    construction. 

Cited  in  Harris  v.  State,  96  Tenn.  509,  34  S.  W.  1017,  holding  it  duty  of 
court  so  to  construe  tax  law  as  to  effectuate  legislative  purpose  by  giving  effect 
to  all  its  parts  and  render  its  operation  uniform;  Edward  C.  Jones  Co.  v.  Perry, 
26  Ind.  App.  563,  57  N.  E.  583,  and  Johnson  v.  Schloesser,  146  Ind.  518,  36  L. 
R.  A.  63,  58  Am.  St.  Rep.  367,  45  N.  E.  702,  holding  that  such  construction  should 
be  given  to  statute  as  will  render  effective  all  its  parts  without  violating  legis- 
lative intention;  Thorn  v.  Silver,  174  Ind.  516,  89  N.  E.  943,  holding  that  in  con- 
struing doubtful  statute,  courts  will  consider  kindred  statutes,  history  of  legis- 
lation, and  object  to  be  attained;  Abbott  v.  Inman,  35  Ind.  App.  266,  72  N.  E. 
284,  applying  rule  that  intention  of  legislature  should  be  carried  out,  though 
strict  letter  of  statute  is  not  followed,  in  ascertaining  what  constitutes  majority 
of  ward  voters  required  to  defeat  application  for  liquor  license. 
Equal  protection,  and  due  process,  of  law. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  77  Miss.  779,  25  So.  355,  holding 
railroad  not  denied  equal  protection  of  law  when  all  railroads  are  accorded  same 
notice  and  opportunity  for  hearing  relative  to  tax  assessments;  Newton  v. 
Roper,  150  Ind.  632,  50  N.  E.  749,  holding  that  due  process  of  law  is  secured 
to  property  owners  under  tax  laws  when  notice  of  time,  place,  and  tribunal  to 
make  assessments  is  given;  People  v.  Hasbrouck,  11  Utah,  306,  39  Pac.  918, 
holding  that  due  process  of  law  is  secured  when  statute  provides  uniform  rule  and 
uniform  process  for  ascertaining  qualifications  of  those  engaged  or  desirious  of 
engaging  in  practice  of  medicine  and  surgery;  Carroll  v.  Alsup,  107  Tenn.  278, 
64  S.  W.  193,  holding  notice  in  general  law  regulating  assessment  and  col- 
lection of  taxes  sufficient  to  constitute  due  process  of  law  so  far  as  individual 
citizen  is  concerned;  Bowlin  v.  Cochran,  161  Ind.  488,  69  N.  E.  153,  upholding 
constitutionality  of  act  for  taking  of  property  for  roads,  which  requires  notice 
and  preserves  right  to  hearing  and  appeal;  Campbell  v.  State,  171  Ind.  708,  87 
X.  E.  212,  holding  due  process  of  law  only  requires  provision  for  notice  and 
opportunity  to  be  heard  before  some  tribunal,  not  necessarily  an  organized  court 
or  jury;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  44,  87  N.  E.  823,  18  Ann.  Cas.  1146, 
holding  act  prohibiting  contracts  or  combinations  to  prevent  competition  does 
not  work  deprivation  of  property  without  due  process  of  law,  where  it  is  a  ques- 
tion of  fact  triable  as  in  other  civil  actions  under  established  rules  of  procedure. 

Cited  in  footnote  to  Brown  v.  Markham,  30  L.  R.  A.  84,  which  holds  valid  stat- 
ute authorizing  logger's  lien  without  notice  to  owner  but  giving  subsequent 
opportunity  to  intervene. 

Cited  in  note  (62  Am.  St.  Rep.  175)  on  protection  of  corporations  from  special 
and  hostile  legislation. 
Uniform    and   equal    taxation. 

Cited  in  Henderson  v.  London  &  L.  Ins.  Co.  135  Ind.  38,  20  L.  R.  A.  833,  41 
Am.  St.  Rep.  410,  34  N.  E.  565,  holding  that  constitutional  uniformity  of  taxation 
requires  that  all  persons  or  property  of  particular  district  or  class  shall  be 
subjected  to  same  rate  of  assessment;  Deniston  v.  Terry,  141  Ind.  682,  41  N.  E. 
143,  holding  paid-up  building  and  loan  stock  taxable  to  holders  notwithstand- 
ing statute  assessing  the  association;  Western  U.  Teleg.  Co.  v.  State,  146  Ind. 
61,  44  N.  E.  793,  holding  that  rule  of  uniform  and  equal  taxation  is  not  violated 
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by  reason  of  classification  of  property  for  purposes  of  assessment;  State  ex 
rel.  Lewis  v.  Smith,  158  Ind.  550,  63  L.  R.  A.  120,  63  N.  E.  25,  holding  statute 
authorizing  deduction  of  mortgage  indebtedness  to  extent  of  $700  for  purposes 
of  assessment,  not  in  violation  of  constitutional  requirement  as  to  uniformity 
of  taxation;  Smith  v.  Stephens,  173  Ind.  567,  30  L.R.A. (N.S.)  706,  91  N.  E.  167, 
to  the  point  that  under  statute  both  real  and  personal  property  must  be  assessed 
at  "true  cash  value;"  Cummins  v.  Pence,  174  Ind.  121,  91  N.  E.  529,  holding 
that  constitutional  provision,  that  rate  of  assessment  and  taxation  shall  be  uni- 
form apply  to  uniformity  and  equality  in  taxing  district  or  as  to  those  of  same 
class. 

Cited  in  footnote  to  Knoxville  £  0.  R.  Co.  v.  Harris,  53  L.  R.  A.  921,  which 
holds  exemption  from  privilege  tax  not  included  in  exemption  from  ad  valorem 
tax. 
Validity   of  assessments. 

Cited  in  Youngstown  Bridge  Co.  v.  Kentucky  &  I.  Bridge  Co.  64  Fed.  442, 
liolding  assessment  of  bridge  property,  lying  in  two  states,  by  state  board  of  tax 
commissioners,  not  void  because  of  error  in  including  property  outside  of 
state;  Clarke  v.  Vandalia  R.  Co.  172  Ind.  417,  86  N.  E.  851,  holding  special  tax 
levied  by  county  officers  on  money  of  railroad  company,  invalid. 

Cited  in  footnote  in  Hodge  v.  Muscatine  County,  67  L.R.A.  624,  which  holds 
notice  of  assessment  or  levy  of  specific  tax  upon  business  of  selling  cigarettes 
unnecessary. 
Situs  of  property  for  purposes  of  taxation. 

Cited  in  Western  U.  Teleg.  Co.  v.  Taggart,  163  U.  S.  20,  41  L.  ed.  56,  16  Sup. 
Ct.  Rep.  1054,  Affirming  141  Ind.  285,  60  L.  R.  A.  689,  40  N.  E.  1051,  holding  that 
state  tax  on  that  portion  of  property  of  interstate  telegraph  company  which  is 
within  the  state  may  be  made  by  considering  value  of  whole  line  as  a  unit  and 
assessing  tax  on  mileage  basis. 

Cited  in  footnotes  to  Grigsby  Constr.  Co.  v.  Freeman,  58  L.  R.  A.  349,  which 
holds  contractor's  outfit  brought  into  state  for  use  several  months  in  constructing 
railroad  taxable  in  state;  Union  Refrigerator  Transit  Co.  v.  Lynch,  48  L.  R.  A. 
790,  which  authorizes  taxation  of  cars  within  state  under  lease  from  foreign  cor- 
poration; Cumberland  &  P.  R.  Co.  v.  State,  52  L.  R.  A.  764,  which  sustains  state 
tax  on  proportionate  part  of  gross  receipts  of  interstate  railroad  within  its 
borders  and  which  corresponds  to  proportion  of  mileage  within  such  state;  Hall 
V.  American  Refrigerator  Transit  Co.  56  L.  R.  A.  89,  which  sustains  tax  on  aver- 
age number  of  refrigerator  cars  coming  into  state  in  course  of  interstate  busi- 
ness. 

Cited  in  note  (69  L.R.A.  433)  on  situs,  for  taxing  purposes,  of  tangible  person- 
alty of  domestic  corporations. 
Basis   of   taxation    of   railroad   corporations. 

Cited  in  footnotes  to  State  v.  Virginia  &  T.  R.  Co.  35  L.  R.  A.  759,  which  holds 
earning  capacity  of  railroad  main  consideration  in  determining  taxable  value; 
Wells,  F.  &  Co.'s  Express  v.  Crawford  County,  37  L.  R.  A.  371,  which  holds  assess- 
ment at  true  value  of  property  of  interstate  express  company  within  state  proper 
mode  of  taxation. 
Corporate  taxation. 

Cited  in  notes    (60  L.  R.  A.   341,  344,  346,  356,  368,   373)    on  constitutional 
equality  in  the  United  States  in  relation  to  corporate  taxation;    (60  L.  R.  A. 
642,  652)  on  corporate  taxation  and  the  commerce  clause. 
Delegation  of  legislative  or  judicial  authority. 

Cited  in  Blue  v.  Beach,  155  Ind.  133,  50  L.  R.  A.  70,  80  Am.  St.  Rep.  195,  56 
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N.  E.  89,  holding  power  granted  to  boards  of  health  and  school  boards  to  require 
vaccination  of  children  attending  school,  not  unlawful  delegation  of  legislative 
authority;  Bellingham  Bay  Improv.  Co.  v.  Xew  Whatcom,  20  Wash.  59,  54  Pac. 
774,  holding  statute  conferring  authority  upon  city  council  to  determine  correct- 
ness of  tax  assessments  not  unconstitutional  as  being  a  delegation  of  judicial 
authority. 
Nature  of  tax  board. 

Cited  in  Fell  v.  West,  35  Ind.  App.  31,  73  X.  E.  719,  holding  board  of  tax 
review  not  judicial  tribunal. 
Concluslveness  of  action  of  tax  board. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  80,  89  X.  E.  590,  holding  that 
board  of  tax  commissioners,  is  not  court  in  such  sense  that  its  conclusions  are 
final  as  to  what  are  legislative  subjects  of  taxation ;  Baltimore  &  O.  S.  W.  R. 
Co.  v.  Clark  County,  170  Ind.  302,  84  N.  E.  529,  holding  taxpayer  cannot  appeal 
to  courts  from  conclusions  of  board  of  tax  commissioners  as  to  correctness  of  re- 
turn of  property  of  railroad  in  particular  township;  Clark  v.  Vandalia  R.  C'o. 
172  Ind.  419,  86  N.  E.  851,  holding  court  cannot  inquire  into  evidence  upon  which 
board  of  tax  commissioners  acted  in  assessing  property  of  railroad  company. 
Relief  from  Incorrect  assessment. 

Cited  in  Western  U.  Teleg.  Co.  v.  Howe.  103  C.  C.  A.  398,  180  Fed.  49,  holding 
suit  to  enjoin  equalization  and  certification  of  tax,  premature  where  brought  after 
assessment  but  before  meeting  of  board  to  equalize  assessments. 

18  L.  R.  A.  744,  PATTY  v.  COLGAN,  97  Cal.  251,  31  Pac.  1133. 
Purposes    for    \\liich    public    funds    may    be    used. 

Cited  in  Taylor  v.  Mott,  123  Cal.  500,  56  Pac.  256,  holding  appropriation  of 
public  funds  to  pension  exempt  firemen,  unconstitutional ;  Powell  v.  Pholan,  138 
Cal.  275,  71  Pac.  335,  holding  appropriation  of  county  funds  to  payment  of  fees 
of  jurors  for  services  rendered  prior  to  enactment  of  law,  unconstitutional. 

Cited  in  footnotes  to  State  ex  rel.  New  Richmond  v.  Davidson,  58  L.  R.  A.  739, 
which  sustains  appropriation  by  legislature  to  pay  city  debt  for  burying  dead, 
removing  debris,  and  caring  for  injured  and  homeless;  Ingrain  v.  Colgan,  28  L. 
R.  A.  187,  which  upholds  bounty  for  killing  coyotes;  Re  Stanford,  45  L.  R.  A.  788, 
which  holds  statute  exempting  certain  persons  from  liability  for  inheritance  tax, 
invalid,  under  provision  against  state's  making  gifts  or  releasing  indebtedness; 
Conlin  v.  San  Francisco,  33  L.  R.  A.  752,  which  denies  legislative  right  to  direct 
use  of  city  money  to  pay  claim  based  on  merely  moral  obligation;  Conlin  v.  San 
Francisco,  21  L.  R.  A.  474,  which  holds  void,  act  for  relief  of  street  contractor; 
Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds  unconstitutional,  act 
authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no  obligation 
exists;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  con- 
struction and  operation  of  sugar  mills  a  private  purpose  not  authorizing  taxa- 
tion; Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to  aid  in 
building  for  highway  and  railway  purposes  toll  bridge  owned  by  private  cor- 
poration; Opinion  of  Justices,  49  L.  R.  A.  564.  which  holds  legislative  right  to 
appropriate  money  for  widow,  heirs,  etc.,  of  deceased  officer  dependent  on 
whether  public  good  will  be  served;  People  ex  rel.  Einsfeld  v.  Murray,  32  L.  R. 
A.  344,  which  holds  valid,  excise  law  giving  two  thirds  of  the  taxes  thereby  im- 
posed to  the  towns  and  cities  in  which  raised;  Hager  v.  Kentucky  Childrens' 
Home  Soc.  67  L.R.A.  815,  which  upholds  appropriation  of  public  money  for  care 
of  destitute  children. 

Cited   in   note    (7   L.R.A.  (N.S.)    1197)    on   validity   of   statute   providing   for 
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assistance   of   individual   members   of  certain   classes   of   unfortunate   or   afflicted 

persons. 

Invalid   statute. 

Cited  in  First  State  Bank  v.  Shallenberger,   172  Fed.  1003,  enjoining  enforce- 
ment of  state  law  making  right  to  engage  in  banking  business  conditional  upon 
•contribution  to  depositor's  guaranty  fund. 
— —  Mandamus  to  enforce. 

Cited  in  Payne  v.  Staunton.  55  W.  Va.  207,  46  S.  E.  927,  2  Ann.  Cas.  74, 
holding  mandamus  not  awarded  to  compel  direct  enforcement  of  statute  against 
constitution. 

18  L.  R.  A.  745,  CUTHBERT  v.  CHAUVET,  136  N.  Y.  326,  49  N.  Y.  S.  R.  671, 

32  N.  E.  1088. 
Equitable   jurisdiction   over   trusts  and   trustees. 

Cited  in  Glasscock  v.  Tate,  107  Tenn.  492,  64  S.  W.  715,  holding  equity  court 
without  jurisdiction  to  render  decree  dissolving  express  trust,  even  with  consent 
of  beneficiary;  O'Donoghue  v.  Boies,,  92  Hun,  8,  37  N.  Y.  Supp.  961,  holding  judg- 
ment of  court  ordering  partition  and  sale  of  trust  estate,  void,  as  being  in  con- 
travention of  last  will  of  testator  creating  said  trust;  Oviatt  v.  Hopkins,  20  App. 
Div.  171,  46  N.  Y.  Supp.  959,  holding  court  without  jurisdiction  to  render  judg- 
ment compelling  trustee  of  express  trust  to  so  act  in  reference  thereto  as  to  cause 
destruction  of  trust;  Rochevot  v.  Rochevot,  74  App.  Div.  590,  77  N.  Y.  Supp.  788, 
holding  that,  notwithstanding  assumed  power  of  parties  in  interest  to  make 
agreement  terminating  trust,  court  of  equity  will  not  compel  destruction  of  trust 
against  protest  of  trustees  or  some  interested  beneficiaries;  Metcalf  v.  Union 
Trust  Co.  181  N.  Y.  49,  73  N.  E.  498,  on  supervision  and  termination  of  trusts 
foy  court  of  equity. 

Cited  in  footnote  to  Carpenter  v.  Sturgeon,  68  L.R.A.  637,  which  holds  that 
provision  in  trust  for  partially  paralyzed  son  will  not  be  set  aside  because  he 
did  not  become  mentally  incapacitated  as  testator  feared. 

Distinguished  in  Martin  v.   Pine,  79   Hun,  432,  29  N.  Y.  Supp.  995,   denying 
•court's  power  to  dissolve  trust  before  scheme  outlined  by  testator  has  been  ac- 
complished. 
Termination    of    express    trusts. 

Cited  in  Re  New  York,  81  App.  Div.  33,  81  N.  Y.  Supp.  32,  holding  lease  by 
trustee  of  trust  estate  for  period  longer  than  time  fixed  for  its  duration  void,  as 
contravening  statute  of  uses  and  trusts;  Hunt  v.  Hunt,  124  Mich.  504,  83  N.  W. 
371,  holding  it  not  to  be  within  power  of  trustees  and  their  cestuis  que  trust  to 
transform  active  trust  in  real  property  into  passive  one;  Thorn  v.  De  Breteuil, 
86  App.  Div.  424,  83  N.  Y.  Supp.  849,  denying  right  of  beneficiaries  to  have  con- 
tinuance of  testator's  business,  directed  in  will,  terminated;  Metcalfe  v.  Union 
Trust  Co.  87  App.  Div.  148,  84  N.  Y.  Supp.  183,  denying  right  of  remainder  men, 
by  releasing  their  interests,  to  terminate  trust  to  pay  income  of  estate  to  widow 
for  life,  or  until  remarriage;  Brady  v.  Hanson,  68  Misc.  203,  123  N.  Y.  Supp. 
645,  holding  that  express  trust  created  by  will  of  real  property  cannot  be  termin- 
ated by  agreement  between  beneficiary  and  remainderman;  Re  Heinze,  2  Gibbons, 
Sur.  Rep.  218,  to  the  point  tlrat  express  trust  of  realty  cannot  be  terminated 
by  acts  of  interested  parties;  Olsen  v.  Youngerman,  136  Iowa,  411,  113  N.  W. 
938,  holding  active  trust  wherein  interests  of  beneficiaries  have  not  vested  should 
not  be  closed;  Dickey  v.  Goldschmidt,  60  Misc.  260,  111  N.  Y.  Supp.  1025, 
holding  notice  of  termination  of  trust  served  on  trustees  created  for  purpose  of 


18  L.R.A.  745}  L.  R.  A.  CASES  AS  AUTHORITIES.  464 

preventing  settlor  being  influenced  to  apply  her  property  in   settlement  of  her 
husband's  debts,  had  no  legal  effect. 

Distinguished  in  Re  Heinze,  20  Misc.  373,  46  N.  Y.  Supp.  247,  holding  express 
trust  in  personalty  terminated  by  conveyance  of  life  interest  to  remainderman; 
Gomez  v.  Gomez,  81  Hun,  573,  31  N.  Y.  Supp.  206,  holding  that  death  of  life  bene- 
ficiary terminates  trust  providing  that  trustees  shall  convey  trust  property  to 
person  designated,  and  vests  property  in  remainderman. 
Relief  to  trustee  for  predecessor's  default. 

Cited  in  Griswold  v.  Caldwell,  14  Misc.  303,  35  N.  Y.  Supp.  1057,  holding  that 
court  will  extend  partial  relief  to  substituted  trustee  for  predecessor's  default  in 
pleading. 
Action   by   trustee   representing   diverse   interests. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  66  Fed.  176,  holding 
that  trustee  representing  various  mortgage  interests  in  extensive  railroad  system 
should  not  bring  action  alone  to  ascertain  various  liens,  but  representative  of 
each  interest  should  be  admitted. 
A'iolntion  of  trnst  by  trustee. 

Cited  in  Hess  v.  Hess,   132  App.  Div.  755,  117  N.  Y.  Supp.  555    (dissenting 
opinion),  on  invalidity  of  acts  of  trustee  in  contravention  of  trust. 
Assig-nability  of  trust  by  beneficiary. 

Cited  in  Re  Burtis,  188  Fed.  528,  to  the  point  that  right  of  beneficiary  of 
express  trust  to  receive  rents  and  profits  of  land,  is  unassignable  under  Real 
Property  Law;  Hoskin  v.  Long  Island  Loan  &  T.  Co.  139  App.  Div.  259,  123 
X.  Y.  Supp.  994,  to  the  point  that  beneficiary  of  trust  cannot  assign  or  other- 
wise dispose  of  same. 

18  L.  R.  A.  750,  JOLIET  v.  SHUFELT,   144  111.  403,  36  Am.  St.  Rep.  453,  32 

N.  E.  969. 
Proximate   cause   of   injury. 

Cited  in  Chicago  &  E.  I.  R,  Co.  v.  Mochell,  96  111.  App.  183,  holding  excessive 
speed  of  running  trains  in  city  contrary  to  ordinance  proximate  cause  of  injury 
to  passenger  riding  on  street  car;  Providence- Washington  Ins.  Co.  v.  Western  U. 
Teleg.  Co.  247  111.  90,  30  L.R.A.(N.S.)  1172,  139  Am.  St.  Rep.  314,  93  N.  E. 
134,  holding  that  failure  to  deliver  telegram  from  insurance  company  canceling 
policy  which  prevents  cancelation  before  property  is  destroyed  by  fire,  is  proxi- 
mate cause  of  loss  to  company. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch.  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train ; 
Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582,  as  to  proximate  cause 
of  injury  to  shipper  while  stepping  from  stock  car  to  caboose;  Mueller  v.  Milwau- 
kee Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of  street  car  in 
front  of  funeral  procession  cause  of  injury  to  first  carriage  by  pole  of  second. 

Cited  in  notes   (9  L.R.A.  (N.S. )   553)   on  obstructions  in  highway  as  proximate 
cause  of  injury  notwithstanding  intervening  cause;    (36  Am.  St.  Rep.  836,  845) 
on  proximate  and  remote   cause. 
Two  causes  producing:  injury. 

Cited  in  Illinois  C.  R.  Co.  v.  Johnson,  95  111.  App.  59,  holding  master  liable  for 
injuries  to  servant  due  to  combined  negligence  of  master  and  fellow  servant; 
North  Chicago  Street  R.  Co.  v.  Dudgeon,  184  111.  487,  56  N.  E.  796,  Affirming  83 
111.  App.  533,  holding  street  railway  company  liable  for  injuries  to  servant  due 
to  negligence  of  third  party  combined  with  that  of  company;  Armour  v.  Gol- 
kowska,  202  111.  149,  66  N.  E.  1037,  holding  master  liable  for  injury  to  servant 
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hit  by  barrel  rolling  off  unguarded  platform,  and  servant  need  not  show  what 
force  put  barrel  in  motion;  Union  Street  R.  Co.  v.  Stone,  54  Kan.  98,  37  Pac.  1012, 
holding  that  where  two  causes  combine  to  produce  injury,  both  proximate  in 
nature,  one  being  negligent  defect  in  street,  other  some  accident  for  which  city 
or  injured  party  is  not  responsible,  city  is  liable;  Eskildsen  v.  Seattle,  29  Wash. 
586,  70  Pac.  64,  holding  city  liable  for  injury  to  boy  run  over  by  cars  after  catch- 
ing foot  between  rail  and  planking  in  highway;  Chicago  v.  McCabe,  93  111.  App. 
291,  holding  city  liable  for  hole  in  street  into  which  wheel  of  wagon  dropped 
causing  driver  to  fall  out,  notwithstanding  team  was  apparently  unmanageable 
at  time  of  injury;  Lockport  v.  Richards,  81  111.  App.  536,  holding  city  liable  for 
allowing  trap  door  in  walk  to  get  out  of  repair  causing  injury  to  one  who  fell 
into  hole,  notwithstanding  door  may  have  been  misplaced  by  some  third  party; 
Rock  Falls  v.  Wells,  169  111.  227,  48  N.  E.  440,  Affirming  65  111.  App.  565,  holding 
city  liable  for  allowing  unused  car  tracks  to  remain  in  street  thereby  preventing 
plaintiff  from  crossing  to  avoid  injury  from  collision  with  runaway;  James  v. 
Tampa,  52  Fla.  296,  42  So.  729,  11  Ann.  Cas.  510,  holding  cause  of  action  stated 
in  declaration  against  city  for  injury  caused  by  obstruction  in  street  and  fright- 
ening of  horses  combined;  Corley  v.  Levee  Comrs.  95  Miss.  622,  49  So.  266, 
holding  that  where  plaintiff's  land  was  overflowed  and  damaged  in  part  because 
of  negligent  construction  of  levee  and  in  part  because  of  excessive  rainfall, 
instruction  wholly  denying  recovery  was  erroneous;  Illinois  C.  R.  Co.  v.  Siler, 
229  111.  397,  15  L.R.A.(N.S.)  823,  82  N.  E.  362,  11  Ann.  Cas.  368,  holding  rail- 
road company  responsible  for  death  of  woman  burned  so  seriously  in  attempting 
to  check  fire  started  on  railroad  right  of  way  that  she  died;  Miller  v.  Kelly 
Coal  Co.  239  111.  629,  130  Am.  St.  Rep.  245,  88  N".  E.  196,  holding  kicking  by 
mule  proximate  cause  of  injury  of  driver  who  might  have  got  out  of  harm's  way 
but  for  piles  of  earth  on  either  side  of  car  track;  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson,  120  111.  App.  373,  holding  street-car  company  liable  for  injury  of 
passenger  in  collision  caused  by  company's  negligence  and  act  of  boy  in  opening 
siding  switch;  Quincy  Gas  &  Electric  Co.  v.  Schmitt,  123  111.  App.  654,  holding 
electric  company  not  relieved  from  liability  for  its  own  negligence  proximate 
cause  of  factory  employee's  death  though  wiring  in  factory  buildings  defective; 
Western  Tube  Co.  v.  Pederson,  128  111.  App.  642,  holding  in  action  for  injury 
sustained  by  mill  employee  engaged  in  iron  railing  by  being  struck  by  chisel 
bar  requested  instructions  that  plaintiff  could  not  recover  unless  injury  caused 
wholly  by  defendant's  neglect  correctly  modified  by  striking  out  word  "wholly;" 
Casey  v.  Kelly-Atkinson  Contr.  Co.  146  111.  App.  557,  holding  instruction  that  if 
defendant's  negligence  contributed  to  accident  fact  storm  also  contributed 
to  accident  is  not  a  defense  correct  and  not  objectionable  as  presenting  doctrine 
of  comparative  negligence. 
.\«-jr.li^<'ii«'<-  UN  question  for  jury. 

Cited  in  Mt.  Vernon  v.  Cockrum,  59  111.  App.  545,  holding  it  to  be  question  for 
jury  whether  city  was  negligent  in  constructing  bridge  diagonally  across  brook 
and  in  failing  to  erect  railing. 
Liability  of  municipality  for  defects  in  streets. 

Cited  in  Lannon  v.  Chicago,  159  111.  App.  598,  holding  that  city  is  liable  al- 
though horse  may  at  time  of  accident  even  be  in  act  of  running  away,  if  injury 
results  to  person  riding  in  vehicle  by  virtue  of  hole  in  public  street. 

Cited   in   note    (8   L.R.A.(N.S.)    79)    on   liability   of   municipality   for   injury 
to  person  or  property  of  one  whose  horse  is  frightened  without  fault  of  either 
upon  defective  highway;    (20  L.R.A.  (N.S.)    733,  744,  745)    on  liability  of  muni- 
cipality for  defects  or  obstructions  in  streets. 
L.R.A.  Au.  Vol.   III.— 30. 
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18  L.  R.  A.  753,  MALMGREX  v.  PHIXXEY,  50  Minn.  457,  52  X.  W.  915. 

Second  appeal  in  65  Minn.  25,  67  X.  W.  649. 
Distribution    between    lien    holders. 

Followed  in  Miller  v.  Stoddard,  54  Minn.  490,  56  X.  W.   131,  giving  rule  of 
distribution   upon  sale  of  mortgaged   property   under   foreclosure   of   mechanic's 
lien 
Priority    of    liens. 

Cited  in  Walters  v.  Ward,  153  Ind.  582,  55  X.  E.  735,  holding  that  owner  of 
land  covered  by  mortgage,  who  sells  to  one  who  agreed  to  pay  mortgagee's  claim 
and  difference  between  selling  price  and  such  claim,  has  lien  on  such  difference 
superior  to  that  of  mortgagee  against  land,  where  mortgagee  secretly  released 
purchaser  from  payments  after  latter  had  delivered  possession  of  land  to  him; 
Thorpe  Block  Sav.  &  L.  Asso.  v.  James,  13  Ind.  App.  526,  41  X.  E.  978.  holding 
that  junior  mortgagee  given  priority  by  agreement  with  senior  mortgagee  waives 
such  priority  by  subsequently  permitting  mechanics'  liens  to  be  filed. 
Holiday  law  as  to  matters  other  than  negotiable  paper. 

Cited  in  State  v.  Duncan,  118  La.  708,  10  L.R.A.  (X.S.)  795,  43  So.  283,  11 
Ann.  C'as.  557,  holding  defendant  who  does  not  object  to  proceedings  in  course  of 
his  trial  on  ground  it  is  statutory  holiday,  is  concluded  by  result. 

Cited  in  note  (19  L.R.A.  319)  on  how  far  law  of  holidays  extends  to  matters 
other  than  those  relating  to  negotiable  paper. 

18  L.  R.  A.  756,  FOGARTY  v.  JUXCTIOX  CITY  PRESSED  BRICK  CO.  50  Kan. 

478,  31  Pac.  1052. 
Liability   for   maintenance   of   nuisance. 

Cited  in  Phillips  v.  Lawrence  Vitrified  Brick  &  T.  Co.  72  Kan.  644,  2  L.R.A. 
(X.S.)  94,  82  Pac.  787,  holding  that  development  of  natural  resources  of  one's 
land  by  careful  operation  of  brick  kiln  is  not  nuisance. 

Cited  in  footnotes  to  Hauck  v.  Tide  Water  Pipe-Line  Co.  20  L.  R.  A.  642,  which 
holds  pipe-line  proprietor  absolutely  liable  for  escape  of  oil;  Frost  v.  Berkeley 
Phosphate  Co.  26  L.  R.  A.  693,  which  holds  owner  of  factory  liable  for  damage 
by  fumes;  Swift  v.  Broyles,  58  L.  R.  A.  390,  which  sustains  right  to  compensa- 
tion for  discomfort  from  noxious  gases,  etc.,  from  chemical  works  on  adjoining 
premises;  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which  holds  that  manu- 
facturer of  pig  iron  will  be  enjoined  from  changing  manner  of  operating  fur- 
naces if  result  is  to  cast  ore  dust  on  neighboring  residential  property  in  such 
quantity  as  to  destroy  homes  or  other  property  there  situated;  Wade  v.  Miller. 
69  L.R.A.  820,  which  holds  characteristic  noises  and  odors  from  chicken  house 
and  yard  maintained  in  cleanly  manner  not  a  nuisance. 

Cited  in  note    (13  L.R.A. (X.S.)    466)    on  use  of  soft  coal  as  nuisance. 
Undertaking:    as    "offensive    business." 

Cited  in  footnote  to  Rowland  v.  Miller,  22  L.  R.  A.  182,  which  holds  under- 
taking establishment  within  restrictive  agreement  against  business  ''injurious  or 
offensive  to  neighboring  inhabitants." 

18  L.  R.  A.  759,  KOELSCH  v.  PHILADELPHIA  CO.   152  Pa.  355,  34  Am.   St. 

Rep.  653,  25  Atl.  522. 
Care   required  in  dealing  with   dangerous  agencies. 

Followed  in  Heh  v.  Consolidated  Gas  Co.  201  Pa.  447,  88  Am.  St.  Rep.  819, 
50  Atl.  994,  holding  that  gas,  being  dangerous  agency,  one  dealing  in  same  re- 
quired to  exercise  more  than  ordinary  care;  Fuchs  v.  St.  Louis,  133  Mo.  180,  34 
L.  R.  A.  120,  31  S.  W.  115,  holding  blowing  up  of  sewer  into  which  large  quanti- 
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ties  of  petroleum  have  flowed  entitled  to  consideration  in  determining  whether 
•city  exercised  proper  care;  Anderson  v.  Standard  Gaslight  Co.  17  Misc.  627,  40 
N.  Y.  Supp.  671,  holding  company  liable  for  losses  sustained  by  reason  of  failure 
properly  to  maintain  gas  works  and  use  such  care  in  its.  inspection  as  dangerous 
character  of  agency  dealt  with  demanded;  Denver  Consol.  Electric  Co.  v.  Law- 
rence, 31  Colo.  318,  73  Pac.  39.  holding  light  company  liable  to  one  receiving 
terrific  charge  of  electricity  in  turning  on  incandescent  lamp;  Coffeyville  Min. 
&  Gas  Co.  v.  Carter,  65  Kan.  568,  70  Pac.  635,  holding  owner  liable  for  explosion 
of  gas  escaping  from  well  and  igniting  in  unknown  manner;  Indianapolis 
Abattoir  Co.  v.  Temperly,  159  Ind.  654,  95  Am.  St.  Rep.  330,  64  N.  E.  906,  hold- 
ing landlord  liable  to  tenant  for  injury  due  to  gas  escaping  from  defective 
pipes. 

Cited  in  Stark  v.  Lancaster  Electric  Light,  Heat  &  P.  Co.  23  Lane.  L.  Rev. 
21,  holding  that  every  reasonable  precaution  suggested  by  experience  ought  to  be 
taken  by  electric  light  company  in  protecting  its  wires;  Paden  v.  Van  Blarcom, 
181  Mo.  127,  79  S.  W.  1195,  holding  degree  of  care,  required  in  case  of  employ- 
ment of  dangerous  instrument  or  agency  depends  upon  degree  of  danger ;  duty  in- 
creases with  degree  of  danger;  Bourke  v.  Butte  Electric  &  P.  Co.  33  Mont.  284, 
S3  Pac.  470.  holding  owner  or  operator  of  electric  plant  required  to  use  reas- 
onable degree  of  care  in  erecting  pole  lines,  selecting  appliances,  insulating 
wires  and  maintaining  system  of  inspection ;  Eagle  Hose  Co.  v.  Electric  Light 
Co.  33  Pa.  Super.  Ct.  585,  holding  it  duty  of  electric  light  company  to  adopt  best 
precautions  against  danger  in  general  use,  and  which  experience  has  shown  to 
be  effectual;  Aument  v.  Pennsylvania  Teleph.  Co.  23  Lane.  L.  Rev.  29,  28  Pa. 
Super.  Ct.  616,  holding  rule  that  every  reasonable  precaution  suggested  by  ex- 
perience and  known  dangers  of  subject  ought  to  be  taken,  applies  to  telephone 
company  maintaining  its  wires  upon  same  poles  upon  which  wires  charged  with 
dangerous  current  of  another  company  are  strung;  Bradsley  v.  Gill,  218  Pa.  60, 
66  Atl.  1112,  holding  jury  in  action  to  recover  for  killing  of  person  by  oil 
explosion  properly  informed  as  to  methods  of  defendants  in  handling  oil  as 
fuel:  Schwindt  v.  Lehigh  Water  Co.  33  Pa.  Super.  Ct.  25,  10  North  Co.  Rep. 
163,  holding  where  water  company  made  no  effort  to  locate  or  stop  fracture  in 
water-pipe,  though  evidence  that  something  was  wrong  was  plainly  visible  for 
nearly  two  years,  question  whether  such  supervision  was  due  diligence  is  for 
jury:  Moore  v.  Lanier,  52  Fla.  361,  42  So. '462,  holding  if  damage  result  from 
explosion  of  acetylene  gas  occurring  by  reason  of  defective  installation  of  pipe, 
person  installing  pipe  liable,  though  not  responsible  for  ignition. 

Cited  in  notes    (29  L.R.A.  338)    on  liability  for  negligence  in  escape  and  ex- 
plosion   of   gas;     (15    L.R.A.  (N.S.)    540)    on   liability   for   escape    of   dangerous 
substance  stored   on  premises;    (15   L.R.A.  (N.S.)    959)    on  liability  for  turning 
steam  or  dangerous  gases  into  sewer. 
Duty  of  gas  company  us  to    lisrinus   and   inspection. 

Cited  in  Consolidated  Gas  Co.  v.  Crocker,  82  Md.  123,  31  L.  R.  A.  788,  33  Atl. 
423,  holding  gas  company  guilty  of  negligence  for  permitting  escape  of  gas  from 
service  pipes  after  having  had  due  notice  of  such  fact,  and  failing  to  take  neces- 
sary and  known  precautions  in  preventing  pipe  line  from  getting  out  of  order; 
Indiana  Natural  &  Illuminating  Gas  Co.  v.  Long,  27  Ind.  App.  226,  59  N.  E.  410, 
holding  it,  not  only  duty  of  gas  company  to  furnish  safe  and  adequate  facilities 
for  distributing  gas,  but  also  to  provide  proper  inspection  of  same;  Prichard  v. 
Consolidated  Gas  Co.  2  Pa.  Super.  Ct.  182,  39  W.  N.  C.  30,  holding  it  to  be  duty 
necessitated  from  dangerous  character  of  gas  that  one  dealing  in  same  should 
use  every  precaution  known  in  providing  and  maintaining  facilities  for  handling 
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same;  German-American  Ins.  Co.  v.  Standard  Gaslight  Co.  34  Misc.  595,  70  N.  Y, 
Supp.  384,  holding  gas  company  liable  for  damage  resulting  from  its  employee 
applying  lighted  match  to  gas  pipe  to  locate  leak;  Aurora  Gaslight  Co.  v.  Bishop, 
81  111.  App.  501,  holding  it  duty  of  gas  company  to  guard  against  injury  to  its 
pipes  caused  by  construction  of  sewer  by  city;  United  Oil  Co.  v.  Roseberry,  30 
Colo.  184,  69  Pac.  588,  holding  gas  company  liable  for  explosion  due  to  negli- 
gence of  servant  in  not  inspecting  pipes  upon  making  connections;  Pulaski  Gas- 
light Co.  v.  McClintock,  97  Ark.  583,  32  L.R.A.(N.S.)  829,  134  S.  W.  1189,. 
to  the  point  that  gas  company  must  use  degree  of  care  commensurate  with  danger 
which  is  its  duty  to  avoid;  Gould  v.  Winona  Gas  Co.  100  Minn.  269,  10  L.R.A. 
(N.S. )  896,  111  N.  W.  254,  holding  every  reasonable  precaution  suggested  by 
experience  and  known  danger  of  escape  of  gas  ought  to  be  taken;  Hartman  v. 
Citizens  Natural  Gas  Co.  210  Pa.  21,  59  Atl.  315,  holding  gas  company  liable 
for  explosion  where  it  knew  or  by  exercise  of  ordinary  care  should  have  known  of 
defect  in  its  pipes  or  mains;  Morgan  v.  United  Gas  Improv.  Co.  214  Pa.  111. 
63  Atl.  417,  holding  gas  company  not  required  to  uncover  its  pipes  without 
reference  to  existence  or  nonexistence  of  leaks;  Stoner  v.  Pennsylvania  Fuel 
Supply  Co.  40  Pa.  Super.  Ct.  602,  holding  questions  as  to  gas  company's  negli- 
gence and  of  contributory  negligence  of  plaintiff  for  jury  where  there  was 
evidence  of  break  in  company's  line  and  evidence  pointed  to  its  line  as  source  of 
escaping  gas  causing  explosion  in  plaintiff's  cellar. 

Distinguished  in  Morrison  v.   Superior  Water,  Light  &  P.  Co.  134   Wis.   171- 
114  X.  W.  434,  holding  trifling  leak  in  pipe  not  itself  evidence  of  negligence, 
but  contrary  true  as  to  leak  not  ordinarily  liable  to  occur. 
Xegligcnce    as    question    for    jury. 

Cited  in  Paden  v.  Van  Blarcom,   100  Mo.  App.   193,  74  S.  W.   124,  holding  it 
question  for  jury  whether  master  was  negligent   in   ordering  gas  turned  on   in 
range  without   examining  valves. 
Proximate    cause    of    injury. 

Cited  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  542,  41  L.  R.  A.  798,  51  N.  E. 
1,  holding  negligence  in  storing  oil  upon  station  platform  and  permitting  it  to 
remain  in  violation  of  statute,  not  proximate  cause  of  damage  by  fire  started  by 
lighted  match  dropped  upon  platform;  Leeds  v.  New  York  Teleph.  Co.  178  N.  Y. 
126,  70  N.  E.  219  (dissenting  opinion),  majority  holding  failure  of  telephone  com- 
pany to  inspect  chimney  used  as  anchor  for  wire,  not  proximate  cause  of  injury 
to  traveler  struck  by  bricks  caused  to  fall  by  boom  of  derrick  striking  wire , 
Moore  v.  Lanier,  52  Fla.  365,  42  So.  462  (dissenting  opinion),  on  doctrine  of 
proximate  cause. 

Cited  in  note  (10  L.R.A.  (N.S.)  712)  on  negligent  breaking  of  bridge  as  proxi- 
mate cause  of  obstruction  of  navigation  during  repairs. 

Distinguished  in  Chester  Nat.  Bank  v.  Southern  Pipe  Line  Co.  40  Pa.  Super. 
Ct.   96,   holding   question   whether   break   in   oil   pipe   line  was   proximate   cause 
of  burning  of  mill,  properly  submitted  to  jury  where  idler  threw  lighted  match 
on  ground  and  fire  was  carried  by  oil  on  water  to  mill. 
Action   HK'aiimt   joint   wrongdoers. 

Cited  in  Johnson  v.  Chapman,  43  W.  Va.  641,  28  S.  E.  744,  holding  that  one 
suffering  injury  from  concurrent  negligence  of  two  wrongdoers  may  maintain 
joint  or  separate  action  against  both  or  either  of  wrongdoers;  Dutton  v.  Lans- 
downe,  10  Pa.  Super.  Ct.  210,  7  Del.  Co.  Rep.  402,  44  W.  N.  C.  293,  holding  it  not 
error  to  join  as  parties  defendant,  wrongdoers  whose  concurrent  negligence,  though 
of  varying  degree,  resulted  in  injury  to  plaintiff. 
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18  L.  R.  A.  761,  COM.  v.  MATTHEWS,  152  Pa.  166,  25  Atl.  548. 
"What    acts    may    be    performed    on    Suudny* 

Followed  without  comment  in  Com.  v.  Suppert,  152  Pa.  170,  25  Atl.  549. 

Cited  in  Com.  v.  Diffenbaugh,  26  Pa.  Co.  Ct.  69,  19  Lane.  L.  Rev.  22,  holding 
•selling  of  meats  on  Sunday  to  be  violation  of  Sunday  law ;  Com.  ex  rel.  Gottschall 
v.  Newcomet,  18  Pa.  Super.  Ct.  510,  holding  operation  of  street  cars  on  Sunday  not 
such  public  nuisance  as  to  subject  operators  to  penalties  for  violation  of  Sunday 
law;  Com.  v.  Peters,  19  Pa.  Dist.  R.  468,  holding  that  repairing  on  Sunday  fallen 
cement  wall  in  public  nitration  reservoir,  which  might  require  blasting  if  al- 
lowed to  harden  is  not  violation  of  Sunday  law;  Com.  ex  rel.  Obold  v.  Berks 
County,  11  Pa.  Dist.  R.  46,  holding  running  of  street  cars  in  city  work  of 
necessity;  Com.  v.  Shipley,  18  Pa.  Dist.  R.  135,  35  Pa.  Co.  Ct.  134,  holding  putting 
in  of  emergency  switch  on  railroad  work  of  necessity;  Knight  v.  Press  Co.  227 
Pa.  187,  75  Atl.  1083,  as  to  what  is  worldly  employment  within  statute  prohibit- 
ing such  employment  on  Lord's  Day 

Cited  in  footnotes  to  First  M.  E.  Church  v.  Donnell,  46  L.  R.  A.  858,  which 
sustains  subscription  to  church  indebtedness  made  on  Sunday;  State  v.  McBee,  60 
L.  R.  A.  638,  which  holds  pumping  oil  well  on  Sunday  work  of  necessity,  if  perma- 
nent, material  loss  and  injury  would  otherwise  result;  Arnheiter  v.  State,  58 
"L.  R.  A.  392,  which  holds  sale  of  meat  by  butcher  to  customers  on  Sunday  not 
•work  of  necessity  or  charity;  State  v.  Collect,  64  L.R.A.  204,  which  holds  repair- 
ing of  belt  in  factory  on  Sunday  so  as  to  prevent  two  hundred  hands  from  losing 
•work  on  the  following  day. 

18  L.  R.  A.  764,  BIRMINGHAM  v.  ROCHESTER  CITY  &  B.  R.  CO.  137  N.  Y. 

13,  49  N.  Y.  S.  R.  888,  32  N.  E.  995. 
Liability  of  railroad  company  for  negligence  of  third  party. 

Cited  in  Richmond  v.  New  York  C.  &  H.  R.  R.  Co.  8  App.  Div.  386,  40  N.  Y. 
Supp.  812,  holding  railroad  company  not  liable  for  injuries  to  brakeman,  due  to 
falling  of  wire  which  was  strung  up  by  third  person.  •••;'••' 

Cited  in  footnote  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Baker,  50  L.  R.  A.  201, 
which  denies  carrier's  liability  for  injury  to  passenger  through  negligent  opera- 
tion of  derrick  by  state  board  employees  in  raising  grade  of  railroad  bridge. 
Use  of  bridge  by  street  railway. 

Cited  in  Northern  C.  R.  Co.  v.  United  R.  States  &  Electric  Co.  105  Md.  361,  66 
Atl.  444,  holding  bridges  parts  of  streets  over  which  street  car  company  auth- 
orized by  city  to  lay  tracks. 

Distinguished  in  Elgin,  A.  &  S.  Traction  Co.  v.  Hench,  132  111.  App.  538, 
holding  traction  company  cannot  be  relieved  by  ordinance  from  duty  to  safely 
•carry  its  passengers;  if  company  uses  public  bridge  it  must  see  that  it  is  safe. 

18  L.  R.  A.  768,  RAUENSTEIN  v.  NEW  YORK,  L.  &  W.  R.  CO.  136  N.  Y.  528, 

32  N.  E.  1047. 
Injury    to    abntter's    easement    in    street. 

Cited  in  footnote  to  Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies 
city's  power  to  authorize   steam   railroad   company  to   locate  tracks   in   narrow 
highway  devoted  to  wholesale  business. 
—  Right    to    damages. 

Cited  in  Re  Grade  Crossing,  154  N.  Y.  557,  49  N.  E.  127,  Affirming  6  App.  Div. 
331,  40  N.  Y.  Supp.  520,  holding  that,  in  absence  of  statute,  no  compensation  is 
•due  to  abutting  property  owners  for  changing  grade  of  public  street;  Colclough  v. 
Milwaukee,  92  Wis.  186,  65  N.  W.  1039,  holding  change  in  grade  in  public  high- 
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way  or  street  not  such  an  injury  or  taking  of  private  property  as  to  entitle  abut- 
ting property  owner  to  compensation;  Brand  v.  Multnomah  County,  38  Or.  102r 
50  L.  R.  A.  396,  84  Am.  St.  Rep.  772,  62  Pac.  209,  holding  change  in  grade  on 
side  or  lateral  streets  made  necessary  to  effectuate  crossing  over  railway  on 
another  street  is  not  additional  burden  or  injury  to  abutting  property  owner  en- 
titling him  to  compensation  therefor;  Fries  v.  Nev  Yorl;  &  H.  R.  Co.  169  N.  Y. 
277,  62  N.  E.  358,  holding  that  rule  of  damnum  a'bsque  injuria  properly  applies 
to  case  of  abutting  property  owner  suffering  injury  by  reason  of  improvement 
in  public  street  made  under  lawful  authority;  Re  Grade  Crossing  Comrs.  201 
N.  Y.  37,  94  N.  E.  188,  holding  that  right  of  abutting  owner  to  recover  conse- 
quential damages,  where  none  of  his  land  is  taken  is  dependent  upon  statutory 
provisions;  Warner  v.  State,  132  App.  Div.  612,  117  N.  Y.  Supp.  108,  holding 
owner  of  lot  abutting  on  street  or  highway  has  no  remedy  for  injury  to  his 
property  due  to  change  of  grade  under  lawful  authority;  Smith  v.  Boston  &  A. 
R.  Co.  99  App.  Div.  97,  91  X.  Y.  Supp.  412,  holding  owner  of  property  abutting 
on  town  highway  not  entitled  to  damages  from  municipality  on  account  of  change- 
of  grade  of  highway,  either  at  common  law  or  by  statute. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter  en- 
titled to  damages  on  building  of  viaduct  over  railroad  practically  closing  access 
to  street;  Spencer  v.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  668,  which  denies 
right  to  construct  viaduct  in  street  without  compensating  abutters. 

Cited  in  note  (36  L.R.A.  (N.S. )  766)  on  abutter's  right  to  compensation  for 
railroads  in  streets. 

Distinguished  in  Egbert  v.  Lake  Shore  &  M.  S.  R.  Co.  6  Ind.  App.  357,  33  N.  E. 
659,  holding  that  change  in  grade  of  public  street  by  railroad  in  order  to  make 
convenient  crossing,  entitles  abutting  owner  to  compensation  for  any  injury  to 
property  rights  in  highway. 
Condemnation    proceeding's    to    destroy    easement    in    street. 

Cited  in  Ray  v.  New  York  Bay  Extension  R.  Co.  34  App.  Div.  5,  53  N.  Y.  Supp. 
1052,  holding  that  plaintiff  having  an  easement  in  highway,  has  property  right 
therein  which  can  be  extinguished  only  by  condemnation  proceedings. 
Duty    of   railroad    company    carrying?    highway    across    tracks. 

Cited  in  Deming  v.  Terminal  R.  Co.  49  App.  Div.  500,  63  X.  Y.  Supp.  615.  hold- 
ing railroad  company  employing  independent  contractor  to  carry  highway  across 
tracks,  liable  for  injury  resulting  from  failure  to  guard  embankment. 

Cited  in  note  (26  L.R.A.  (N.S.)  226)  on  liability  of  railroad  to  abutting 
owner  for  damages  from  change  of  grade  to  carry  highway  across  tracks. 

18  L.  R.  A.  771,  VANDEWATER  v.  NEW  YORK  &  N.  E.  R.  CO.  135  N.  Y.  583, 

49  N.  Y.  S.  R.  55,  32  N.  E.  636. 
Duty  of  railroad  company  to  give  warning-  at  crossings. 

Followed  on  second  appeal  in  74  Hun,  33,  26  N.  Y.  Supp.  397,  holding  it  duty 
of  railroad  companies  to  run  trains  with  due  care  and  to  give  warning  upon 
approaching  crossings,  either  by  bells,  whistles,  or  other  adequate  means. 

Cited  in  Hickey  v.  New  York  C.  &  H.  R.  R.  Co.  8  App.  Div.  125.  40  X.  Y.  Supp. 
484,  holding  railroad  company  bound  to  give  due  and  reasonable  warning  on  ap- 
proaching crossing;  Finn  v.  Delaware,  L.  &  W.  R,  Co.  42  App.  Div.  527,  59  X.  Y- 
Supp.  771,  holding  railroad  company  liable  for  injuries  to  child  resulting  from 
failure  to  give  signals  and  to  station  flagman  to  guard  public  against  danger  at 
crossing;  Petrie  v.  New  York  C.  &  H.  R.  R.  Co.  G3  App.  Div.  476,  71  X.  Y.  Supp. 
866;  Shapter  v.  Carroll,  18  App.  Div.  390,  46  X.  Y.  Supp.  202;  Friess  v.  New 
York  C.  &  H.  R.  R.  Co.  67  Hun,  210,  22  N.  Y.  Supp.  104,— holding  that  even  irt 
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absence  of  statutory  requirement  Of  railroads  to  ring  bells  and  blow  whistles  at 
crossing,  yet  they  owe  duty  to  public  to  give  adequate  warnings  and  use  due  cau- 
tion in  running  of  trains;  Coulter  v.  Great  Northern  R.  Co.  5  N.  D.  584,  67  N.  W. 
1046,  holding  common-law  duty  of  railroad  company  not  diminished  by  exist- 
ence of  statute  requiring  ringing  of  bell  and  blowing  of  whistle  upon  approaching 
crossings;  Henavie  v.  New  York  C.  &  H.  R.  R.  Co.  166  N.  Y.  284,  59  N.  E.  901, 
holding  railroad  company  guilty  of  negligence  for  operating  trains  in  city  with- 
out using  adequate  facilities  to  warn  people  at  crossings;  Philadelphia  &  B.  C. 
R.  Co.  v.  Holden,  93  Md.  423,  49  Atl.  625,  holding  failure  to  give  signals  at 
public  classing  not  negligence  as  to  person  injured  at  private  crossing  where 
signals  could  have  been  heard;  Lepard  v.  Michigan  C.  R.  Co.  166  Mich.  393, 
40  L.R.A.  (N.S.)  1114,  130  X.  W.  668,  holding  that  section  men  are  not  entitled 
to  benefit  of  statute  requiring  crossing  signals  to  be  given  by  railroad;  Connell 
v.  Xew  York  C.  &  H.  R.  R.  Co.  144  App.  Div.  668,  129  N.  Y.  Supp.  666,  to  the 
point  that  duty  to  given  signal  at  crossings  does  not  apply  in  favor  of  one 
walking  on  track,  but  was  intended  for  benefit  of  those  traveling  on  highway; 
Cranch  v.  Brooklyn  Heights  R.  Co.  107  App.  Div.  344,  95  X.  Y.  Supp.  169,  on 
duty  to  give  warning  of  intention  to  run  train  over  crossing;  Nelson  v.  Long 
Island  R.  Co.  109  App.  Div.  627,  96  N.  Y.  Supp.  246,  holding  it  cannot  be  held 
as  matter  of  law  that  there  is  no  proof  of  railroad  company's  negligence  where 
there  is  evidence  to  warrant  finding  train  approached  unguarded  crossing  at  rate 
of  forty  miles  an  hour  without  warning. 
>Ten'lect  of  statutory  duty. 

Cited  in  Burns  v.  Delaware  &  H.  Co.  110  App.  Div.  595,  96  N.  Y.  Supp. 
509,  holding  railway  not  liable  as  a  matter  of  law  for  injury  caused  by 
horse  frightened  by  engine  standing  on  part  of  highway  crossing  although  ordin- 
ance forbid  obstruction  of  crossing  by  trains. 

Cited  in  note  (9  L.R.A.  (N.S.)   372)   on  private  action  for  violation  of  statute 
not  expressly  conferring  it. 
Duty    of    traveler    at    crossing1* 

Cited  in  footnote  to  Passman  v.  West  Jersey  &  S.  R.  Co.  61  L.  R.  A.  609,  which 
holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to  cross, 
without  using  ordinary  precaution. 

18  L.  R.  A.  774,  HOBBS  v.  STATE,  133  Ind.  404,  32  N.  E.  1019. 
Plea    in    abatement. 

Cited  in  State  v.  Katzman,  161  Ind.  505,  69  N.  E.  157,  holding  that  question 
as  to  right  to  prosecute  by  information  may  be  raised  by  plea  in  abatement. 
Sufficiency   of    information    or    indictment. 

Cited  in  Musgrave  v.  State,  133  Ind.  304,  32  N.  E.  885,  holding  that  con- 
spiracy, being  a  public  offense,  indictment  charging  it,  is  not  bad  on  account  of 
surplusage;  State  v.  Fidler,  148  Ind.  222,  47  N.  E.  464,  and  Koetting  v.  State, 
88  Wis.  510,  60  N.  W.  822,  holding  indictment  not  bad  for  duplicity,  though 
charging  conjunctively,  commission  of  acts  made  criminal  disjunctively  by  stat- 
ute; Selby  v.  State,  161  Ind.  672,  69  N.  E.  463,  holding  information  charging 
defendant  with  forging,  uttering,  etc.,  a  certain  forged  note,  not  bad  for  re- 
pugnancy; Wilson  v.  State,  156  Ind.  635,  59  N.  E.  380,  holding  indictment  charg- 
ing accused  with  presenting  false  and  fraudulent  claim  not  bad  for  duplicity; 
State  v.  Dawson,  38  Ind.  App.  485,  78  N.  E.  352,  holding  where  statute  makes 
it  crime  to  do  any  one  of  number  of  things  mentioned  disjunctively,  all  of 
which  are  punishable  alike,  any  or  all  of  them  may  be  charged  conjunctively 
in  single  count. 
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Crnel    and    unusual    punishments. 

Cited  in  Miller  v.  State,  149  Ind.  617,  40  L.  R.  A.  112,  49  N.  E.  894,  holding 
reformatory  act  providing  for  parole  of  persons  convicted  of  crime  not  un- 
constitutional on  ground  of  imposing  cruel  and  unusual  punishment;  State  v. 
Woodward,  68  W.  Va.  72,  30  L.R.A.(X.S.)  1009,  69  S.  E.  385,  holding  that 
statute  closing  saloons  on  Sunday,  are  not  unconstitutional  as  imposing  punish- 
ment, cruel  or  unusual  or  depriving  of  property  without  due  process;  Weems  v. 
United  States,  217  U.  S.  376,  54  L.  ed.  802,  30  Sup.  Ct.  Rep.  544,  19  Ann. 
Cas.  705,  to  the  point  that  constitutional  provision  against  cruel  and  unusual 
punishment  does  not  apply  to  punishment  by  fine  or  imprisonment  or  both,  but 
such  as  that  inflicted  at  whipping  post,  etc.;  Re  O'Shea,  11  Cal.  App.  576,  105 
Pac.  776,  holding  imprisonment  in  county  jail  as  penalty  for  engaging  in  pool- 
selling  or  bookmaking  not  cruel  or  unusual  punishment. 

Cited  in  footnote  to  Com.  v.  Murphy,  30  L.  R.  A.  734,  which  sustains  statute 
imposing  imprisonment  for  life  for  criminal  intimacy  with  girl  under  sixteen. 

Cited  in  note  (35  L.  R.  A.  562,  567,  568)  on  cruel  and  unusual  punishments. 
Prior  statements  as  corroboration. 

Cited  in  State  v.  Sharp,  183  Mo.  736,  82  S.  W.  134,  holding  where  witness 
impeached  evidence  of  his  prior  statements  admissible  to  corroborate  his 
testimony. 

Cited  in  note   (82  Am.  St.  Rep.  66)   on  rebuttal  evidence  to  sustain  credibility 
of  witness. 
Ill  treatment  of  persons  by  white  caps. 

Cited  in  footnote  to  Warner  v.  Talbot,  66  L.R.A.  337,  which  holds  insufficient 
allowance  of  $500  as  damages  for  mental  anguish,  terror,  and  distress  resulting 
from  body  of  citizens  taking  young  man  suspected  of  arson  into  woods  without 
warrant,  illtreating  him  for  a  number  of  hours,  placing  rope  around  his  neck 
and  threatening  to  hang  him  with  view  of  extorting  confession  of  crime  or  accu- 
sation against  some  other  person. 

18  L.  R.  A.  778,  FINNEGAN  v.  KNIGHTS  OF  LABOR  BLDG.  ASSO.  52  Minn. 

239,  38  Am.  St.  Rep.  552,  53  N.  W.  1150. 
"What    Is    a    de    facto    corporation. 

Cited  in  Johnson  v.  Okerstrom,  70  Minn.  311,  73  N.  W.  147,  and  Bradley  Fer- 
tilizer Co.  v.  South  Pub.  Co.  4  Misc.  175,  23  N.  Y.  Supp.  675,— holding  that  to 
•constitute  a  de  facto  corporation  there  must  exist  valid  law,  an  attempt  to  or- 
ganize under  such  law,  and  bona  fide  user  of  corporate  powers  conferred  by  such 
law;  Gibbs's  Estate,  157  Pa.  69,  22  L.  R.  A.  281,  27  Atl.  383,  holding  that  de  facto 
•corporation  is  an  apparent  corporate  organization,  asserted  to  be  a  corporation 
by  its  member  and  actually  acting  as  such,  but  lacking  creative  fiat  of  law; 
Kwapil  v.  Bell  Tower  Co.  55  Wash.  586,  104  Pac.  824;  Healey  v.  Steele  Center 
Creamery  Asso.  115  Minn.  457,  133  N.  W.  69, — holding  that  corporation  de 
facto  exists  where  attempt  to  organize  is  made  under  law  permitting  organiza- 
tion, and  user  as  corporation  under  such  attempted  organization;  Whaley  v. 
Bankers'  Union,  39  Tex.  Civ.  App.  389,  88  S.  W.  259,  holding  an  attempted 
creation  of  a  corporation  which  no  statute  authorizes  cannot  by  user  of  corpo- 
rate powers  become  a  corporation  de  facto;  Milwaukee  Gold  Extraction  Co.  v. 
•Gordon,  37  Mont.  222,  95  Pac.  995;  Gibbs's  Estate,  24  Pittsb.  L.  J.  N.  S.  135, 
157  Pa.  59;  Whipple  v.  Tuxworth,  81  Ark.  400,  99  S.  W.  86, — on  requisites  neces- 
sary to  constitute  a  de  facto  corporation. 

Cited  in  note  (118  Am.  St.  Rep.  254,  258,  261)  on  what  constitutes  a  corpora- 
tion de  facto. 
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It  iu»i«    to    deny    existence    of    de    fneto    corporation. 

Cited  in  Hause  v.  Mannheimer,  G7  Minn.   195,  69  N.  W.  810,  holding  that  as. 
between  de  facto  corporation  and  stockholder,  latter  cannot  successfully  deny  cor- 
porate existence. 
Collateral    attack    upon    de    facto    corporation. 

Cited  in  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley,  38  Or.  319,. 
58  L.  R.  A.  819,  84  Am.  St.  Rep.  793,  63  Pac.  489,  holding  that  borrowers- 
from  loan  association,  who  have  accepted  stock,  cannot  defeat  its  action  to  fore- 
close mortgage,  on  ground  that  articles  of  incorporation  were  not  properly  ac- 
knowledged; Western  Invest.  Co.  v.  Davis,  7  Ind.  Terr.  176,  104  S.  W.  573,  15 
Ann.  Gas.  1134,  on  the  existence  of  a  de  facto  corporation  as  not  being  subject 
to  collateral  attack. 
Partnership  liability  of  member  or  .stockholder  of  de  facto  corporation. 

Cited  in  Richards  v.  Minnesota  Sav.  Bank,  75  Minn.  207,  77  N.  W.  822,  hold- 
ing that  one  who  deals  with  de  facto  corporation,  as  such,  cannot  charge  mem- 
bers or  stockholders  as  partners  with  debts  contracted  with  corporation ;  Doty 
v.  Patterson,  155  Ind.  66,  56  N.  E.  668,  holding  stockholders  of  de  facto  corpo- 
ration not  liable  as  partners  to  one  contracting  with  corporation;  Harrill  v. 
Davis,  22  L.R.A. (N.S.)  1157,  94  C.  C.  A.  47,  168  Fed.  191,  holding  members  of 
de  facto  corporation  liable  as  partners  for  claim  incurred  prior  to  filing  of  their 
articles. 

Cited  in  footnotes  to  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable- 
as  partners,  members  of  foreign  corporation  carrying  on  business  in  state  with- 
out being  incorporated  therein;  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds 
persons  attempting  to  incorporate  by  filing  original  articles,  instead  of  copies, 
entitled  to  all  rights  of  corporation  as  to  persons  dealing  with  them  as  such; 
Wechselberg  v.  Flour  City  Nat.  Bank,  26  L.  R.  A.  470,  which  holds  liable  as 
partner,  negligent  signer  of  recorded  articles  of  incorporation  negligently  per- 
mitting use  of  name  as  officer  without  legal  incorporation. 
Sufficiency  of  title  of  statute. 

Cited  in  notes  (64  Am.  St.  Rep.  86)  on  sufficiency  of  title  of  statute;  (7& 
Am.  St.  Rep.  469)  as  to  when  title  of  statute  embraces  only  one  subject,  and 
what  may  be  included  thereunder. 

18  L.  R.  A.  781,  HANCOCK  v.  McAVOY,  151  Pa.  460,  31  Am.  St.  Rep.  774,  25- 

Atl.   47. 
Interest    in    land    sufficient    to    support    ejectment. 

Cited  in  Mannerback  v.  Pennsylavnia  R.  Co.  16  Pa.  Super.  Ct.  625,  holding 
clause  in  deed  "excepting  and  forever  reserving  the  graveyard  on  the  lands 
hereby  conveyed,  at  all  times  hereafter  to  enter  thereon  without  hindrance  or  de- 
nial of,  ...  his  heirs  and  assigns"  an  exception  sufficient  to  support  action 
of  ejectment;  Fisk  v.  Brayman,  21  R.  I.  197,  42  Atl.  878,  holding  action  of  tres- 
pass and  ejectment  will  not  lie  to  recover  possession  of  premises,  title  to 
which  is  claimed  through  reservation;  Doe  ex  dem.  Stewart  v.  Garrett,  119  Ga. 
388,  64  L.R.A.  100,  footnote  p.  99,  46  S.  E.  427,  holding  interest  of  purchaser  of 
cemetery  lot  not  sufficient  to  support  ejectment;  Anderson  v.  Acheson,  132 
Iowa,  753,  9  L.R.A. (N.S.)  221,  110  N.  W.  335,  holding  member  of  family  of 
grantee  of  cemetery  lot  has  not  such  interest  therein  as  will  support  eject- 
ment. 

Cited  in  footnotes  to  Cahill  v.  Cahill,  60  L.  R.  A.  706,  which  holds  possessory 
rights  only  will  not  sustain  ejectment  without  showing  legal  title;  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  v.  Peet,  19  L.  R.  A.  467,  which  authorizes  railroad  company 
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to  maintain  ejectment  for  property  condemned;  Benton  Land  Co.  v.  Zeitler,  70 
L.R.A.  94,  which  holds  deed  of  trust  on  land  not  such  outstanding  legal  title 
as  will  before  entry  or  foreclosure  defeat  recovery  in  ejectment  based  on  titles 
held  subject  thereto. 

Cited  in  notes    (110  Am.  St.  Rep.  573,  574,  578)    on  property  or  invasion  of 
possession  for  which  ejectment  is  maintainable;    (45  L.  ed.  U.  S.  427)    on  pos- 
session to  support  ejectment  as  against  mere  intruder. 
Ejectment   for  land   in   street. 

Cited  in  footnotes  to  San  Francisco  v.  Grote,  36  L.  R.  A.  502,  which  holds  dedi- 
cation of  street  by  parol  not  sufficient  to  support  ejectment  by  city  against  fee 
owner;  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  sustains  city's  right 
of  ejectment  for  land  dedicated  for  street;  Thomas  v.  Hunt,  32  L.  R.  A.  857, 
which  holds  ejectment  proper  remedy  by  owner  of  fee  to  recover  possession  of 
street  from  one  placing  permanent  obstruction  thereon;  Postal  Teleg.  Cable  Co. 
•v.  Eaton,  39  L.  R.  A.  722,  which  sustains  right  to  ejectment  for  removal  of 
telegraph  poles  placed  in  highway  without  compensation  to  owner;  French  v. 
R,obb,  57  L.  R.  A.  956,  which  sustains  right  of  owner  of  soil  in  street  to  main- 
tain ejectment  against  person  wrongfully  claiming  exclusive  possession;  Bork 
v.  United  New  Jersey  R.  &  Canal  Co.  64  L.R.A.  836,  which  sustains  abutting 
owner's  right  to  maintain  ejectment  against  steam  railroad  longitudinally  in 
^street. 
Adverse  possession  of  highway. 

Cited  in  footnote  to  Teass  v.  St.  Albans,   19  L.  R.  A.  803,  which  holds  title 
to   street    obtainable   by   adverse   possession. 
Mature    of   owner's    interest    in    cemetery    lots. 

Cited  in  McWhirter  v.  Newell,  200  111.  590,  66  N.  E.  345,  holding  that  pur- 
-chaser  of  lot  in  public  cemetery  obtains  easement  only;  Pitcairn  v.  Homewood 
Cemetery,  229  Pa.  20,  77  Atl.  1105.  holding  that  owner  of  cemetery  lot  has 
estate  in  fee  with  restrictions  as  to  alienation  and  use,  but  it  is  not  determinable 
•or  base  fee,  nor  is  it  mere  license;  Mt.  Hope  Cemetery  Asso.  v.  New  Mt.  Hope 
Cemetery  Asso.  246  111.  423,  92  N.  E.  912,  to  the  point  that  generally  right  in 
lot  in  cemetery  is  an  easement  only — right  to  use  it  for  burial  purposes  but  with 
no  other  interest  in  the  fee;  St.  Peter's  Evangelical  Lutheran  Church  v.  Bean, 
15  Pa.  Dist.  R.  638,  22  Montg.  Co.  L.  Rep.  77,  holding  certificate  in  cemetery  lot 
A  mere  license  and  no  fee. 

Cited  in  note   (67  L.R.A.  ]25)   on  character  of  estate  or  property  of  owner  in 
burial  lot. 
Liability    for    disinterment    of    dead    bodies. 

Cited  in  note   (42  L.  R.  A.  725)    on  liability  for  disinterment  of  dead  bodies 
and  actions  relating  thereto. 
Appeal    from    order   appointing1   receiver    pendente    lite. 

Cited  in  Popp  v.  Daisy  Gold  Min.  Co.  22  Utah,  462,  63  Pac.  185,  holding  or- 
<der  appointing  receiver  pendente  lite  upon  ex  parte  motion,  not  final  from  which 
;appeal  will  lie. 

18  L.  R.  A.  792,  DIXON  v.  CHICAGO  &  A.  R.  CO.  109  Mo.  413,  19  S.  W.  412. 
Who  are  fellow  servants. 

Cited  in  Card  v.  Eddy,  129  Mo.  516.  36  L.  R.  A.  808.  28  S.  W.  979,  holding 
track  hand  working  in  road  department  and  engineer  in  operating  department  of 

same  railroad  are  not  fellow  servants;   Schlereth  v.  Missouri  P.  R.  Co.   115  Me. 

105,  21  S.  W.  1110,  holding  engineer  and  track  repairer  not  fellow  servants; 
•Church  v.  Chicago  &  A.  R.  Co.  119  Mo.  208,  23  S.  VV.  1056,  holding  as  on  former 
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appeal  that  quarryman  is  not  fellow  servant  of  those  operating  train,  even 
though  all  are  engaged  in  common  enterprise;  Grattis  v.  Kansas  City,  P.  &  G. 
R.  Co.  153  Mo.  390,  48  L.  R.  A.  405,  77  Am.  St.  Rep.  721,  55  S.  W.  108,  holding 
engineer,  fireman,  and  conductor  of  freight  train  fellow  servants  within  rule 
•exempting  master  from  liability  for  injury  to  either  due  to  negligence  of  others; 
Parker  v.  Hannibal  &  St.  J.  R.  Co.  109  Mo.  412,  18  L.  R.  A.  817,  footnote  p. 
802,  19  S.  W.  1119,  on  question  whether  railroad  section  hands  ballasting  rail- 
road tracks  are  fellow  servants  with  train  men  unloading  stone  used  therefor, 
each  group  working  under  different  foreman;  Relyea  v.  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  112  Mo.  93,  18  L.  R.  A.  820,  footnote  p.  817,  20  S.  W.  480,  which 
holds  brakeman  and  firemen  on  different  trains  fellow  servants:  Kniceley  v. 
West  Virginia  Midland  R.  Co.  64  W.  Va.  287,  17  L.R.A. (N.S.)  384,  61  S.  E. 
811,  holding  that  employe  of  person  employed  by  railroad  to  transfer  lumber 
from  car  to  car  is  fellow  servant  of  switching  crew,  Oker  v.  Hill-O'Meara 
•Constr.  Co.  158  Mo.  App.  221,  138  S.  W.  84,  holding  that  servants  employed  by 
common  master  in  separate  departments  of  work,  entirely  disconnected  with 
•each  other,  are  not  fellow  servants;  Strottman  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
211  Mo.  291,  109  S.  W.  769  (dissenting  opinion),  as  to  who  are  fellow  servants; 
Koerner  v.  St.  Louis  Car  Co.  209  Mo.  152,  17  L.R.A.  (N.S.)  296,  107  S.  W.  481, 
holding  painter  in  car  manufacturing  shops  not  fellow  servant  with  switch- 
man who  started  car  upon  which  painter  was  at  work  without  warning;  Stocks 
v.  St.  Louis  Transit  Co.  106  Mo.  App.  134,  79  S.  W.  1176,  holding  conductor 
on  one  trolley  car  and  motorneer  on  other  are  fellow  servants;  Dale  v.  Hill- 
O'Moara  Constr.  Co.  108  Mo.  App.  96,  82  S.  W.  1092,  holding  laborer  shoveling 
dirt  and  throwing  it  under  building  and  carpenter  not  fellow  servants  because 
not  working  for  same  master  or  under  same  supervision;  Smith  v.  American  Car 
&  Foundry  Co.  122  Mo.  App.  616,  99  S.  W.  790,  holding  whether  employe  is 
vice  principal  is  ascertained  by  determining  whether  he  is  intrusted  by  master 
to  superintend,  direct  or  control  employes  in  performance  of  particular  work. 

Cited  in  footnotes  to  Schroeder  v.  Flint  &  P.  M.  R.  Co.  29  L.  R.  A.  321,  which 
holds  boss  of  gang  unloading  dirt  on  railroad  fellow  servant  of  member  of 
gang;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham,  25  L.  R.  A.  833,  which  holds  a 
conductor  of  construction  train  leaving  switch  open  a  fellow  servant  of  fireman 
on  passenger  train ;  Union  P.  R.  Co.  v.  Erickson,  29  L.  R.  A.  137,  which  holds 
section  man  and  fireman  not  fellow  servants;  Canadian  P.  R.  Co.  v.  Johnston, 
25  L.  R.  A.  470,  which  holds  freight  conductor  and  brakeman  not  fellow  serv- 
ants; Schroeder  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  827,  which  holds  foreman 
not  fellow  servant  of  man  under  his  orders;  Russ  v.  Wabash  Western  R.  Co.  18 
L.  R.  A.  823,  which  holds  foreman  of  section  gang  not  fellow  servant  of  members 
of  gang. 

Cited  in  note  (50  L.  R.  A.  447,  458)  on  what  servants  are  deemed  to  be  in 
same  common  employment  apart  from  statutes  where  no  questions  as  to  vice 
principalship  arise. 

Disapproved   in   Kniceley   v.   WTest  Virginia   Midland   R.   Co.   64   W.  Va.   287, 
17  L.R.A.  (X.S.)   384,  61  S.  E.  811,  holding  "department  rule"  as  to  fellow  serv- 
ants not  followed  in  West  Virginia. 
Injnry   tine   to   act   of   fellow   servant. 

Cited  in  Irmer  v.  St.  Louis  Brewing  Co.  69  Mo.  App.  28,  holding  negligence 
of  master  in  failing  properly  to  light  trap  door  not  excused  because  injury  re- 
sulting to  servant  was  caused  by  negligence  of  fellow  servant  in  leaving  door 
open. 
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Contributory   negligence. 

Cited  in  Church  v.  Chicago  &  A.  R.  Co.  119  Mo.  208,  23  S.  W.  1056,  on  sec- 
ond appeal,  holding  question  of  contributory  negligence  one  for  jury  where  the- 
facts  are  in  dispute;  Evans  v.  Wabash  R.  Co.  178  Mo.  514,  77  S.  W.  515,  hold- 
ing experienced  hand,  stepping  in  front  of  approaching  train,  without  look- 
ing or  listening,  negligent,  as  matter  of  law. 

Cited  in  note    (33  Am.   St.  Rep.  28)    on  contributory  negligence  as  question* 
for  jury. 
Omission   of   warning   signal. 

Cited  in  Hornstein  v.  United  R,  Co.  97  Mo.  App.  277,  70  S.  W.  1105,  holding: 
omission  of  motorman  to  sound  gong  on  approaching  crossing,  negligence; 
Hornstein  v.  United  R.  Co.  195  Mo.  449,  4  L.R.A.  (N.S.)  736,  113  Am.  St.  Rep. 
693,  92  S.  W.  884,  6  Ann.  Cas.  699,  on  duty  of  motorman  to  give  warning  signal 
on  approaching  crossing. 

18  L.  R.  A.  802,  PARKER  v.  HANNIBAL  &  ST.  J.  R.  CO.  109  Mo.  362,  19  S. 

W.   1119. 
AVho   are    fellow   servants. 

Cited  in  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  153  Mo.  396,  48  K  R.  A. 
405,  77  Am.  St.  Rep.  721,  55  S.  W.  108,  holding  engineer  of  train  and  track- 
repairer  not  fellow  servants.  Schlereth  v.  Missouri  P.  R.  Co.  115  Mo.  99,  21  S. 
W.  1110,  holding  engineer  and  track  repairer  employed  by  same  company  not 
fellow  servants  within  rule  exempting  master  from  liability  for  death  of  track 
hand  due  to  negligence  of  engineer.  Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
112  Mo.  86,  18  L.  R.  A.  817,  20  S.  W.  480,  holding  brakeman  of  one  freight  train 
fellow  servant  of  fireman  on  another  train  operating  on  same  road  under  same 
master;  Zellars  v.  Missouri  Water  &  Light  Co.  92  Mo.  App.  126,  holding  that 
servant  to  whom  master  delegates  performance  of  personal  duty  owing  by  mas- 
ter to  other  employees,  is  not  fellow  servant  of  such  employees;  Hawk  v.  Mc- 
Leod  Lumber  Co.  166  Mo.  129,  65  S.  W.  1022,  holding  sawyer  and  deck  hand  ia 
sawmill  fellow  servants;  Neal  v.  Northern  P.  R.  Co.  57  Minn.  372,  59  N.  W. 
312,  holding  lineman  engaged  in  repairing  telegraph  line  and  members  of  road- 
bed repairing  crew,  fellow  servants;  Card  v.  Eddy,  129  Mo.  516,  36  L.  R.  A. 
808,  footnote  p.  806,  28  S.  W.  979,  holding  fireman  and  track  hand  to  whom  he- 
attempted  to  deliver  weighted  message  from  moving  train  engaged  in  same  de- 
partment of  service,  within  rule  exempting  master  from  injury  inflicted  by  fel- 
low servant;  Shaw  v.  Bambrick-Bates  Constr.  Co.  102  Mo.  App.  672,  77  S.  W. 
96,  holding  workman  loading  stone  in  box  fellow  servant  of  one  signalling  en- 
gineer when  to  hoist  it;  VanVerth  v.  Loosewiles  Cracker  &  Candy  Co.  155  Mo. 
App.  304,  136  S.  W.  724;  Oker  v.  Hill-0'Meara  Constr.  Co.  158  Mo.  App.  220, 
138  S.  W.  84, — holding  that  servants  of  common  master  employed  in  separate  de- 
partments of  work  entirely  disconnected  with  each  other,  are  not  fellow  serv- 
ants; Padgett  v.  Scullin-Gallagher  Iron  &  Steel  Co.  160  Mo.  App.  553,  140  S.  W. 
943,  holding  that  electrician  making  repairs  on  elevator  and  operator  of 
elevator  are  fellow  servants;  Atchison  &  E.  Bridge  Co.  v.  Miller.  71  Kan.  41,. 
1  L.R.A. (N.S.)  696,  80  Pac.  18,  holding  machinist  engaged  in  repairing  engine 
used  in  bridge  construction  work  fellow  servant  of  member  of  pile  driving  crew; 
Root  v.  Kansas  City  S.  R.  Co.  195  Mo.  372,  6  L.R.A. (N.S.)  222,  92  S.  W.  62], 
holding  section  foreman  and  his  men  who  negligently  carried  out  orders  of 
superintendent  and  road  master  not  fellow  servants  with  head  brakeman  on 
freight  train;  Koerner  v.  St.  Louis  Car  Co.  209  Mo.  151,  17  L.R.A. (N.S.)  296, 
107  S.  W.  481,  holding  member  of  paint  gang  in  sheds  of  car  manufacturing 
company  not  fellow  servant  of  switchman  who  without  warning  started  car 
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at  which  painter  at  work  on  scaffold;  Strottman  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  211  Mo.  293,  109  S.  W.  769  (dissenting  opinion),  as  to  who  are  fellow 
servants  within  meaning  of  requirement  that  to  be  such  employees  must  be 
•engaged  in  common  service;  McMurray  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  225  Mo.  305, 
125  S.  W.  751,  holding  car  repairer  not  fellow  servant  of  trainmen  of  construc- 
tion train;  Stocks  v.  St.  Louis  Transit  Co.  106  Mo.  App.  134,  79  S.  W.  1176, 
holding  conductor  of  one  trolley  car  and  motorneer  of  another  are  fellow  serv- 
-ants;  Kelly  v.  Union  P.  R.  Co.  141  Mo.  App.  500,  125  S.  W.  818,  holding  mem- 
bers of  switching  crew  and  car  repairers  not  fellow  servants. 

Cited  in  footnotes  to  Schroeder  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  827,  which 
holds  foreman  not  fellow  servant  of  man  under  his  orders;  Dixon  v.  Chicago  & 
A.  R.  Co.  18  L.  R.  A.  792,  which  holds  laborer  working  in  quarry  of  railroad 
company  under  direction  of  foreman  not  fellow  servant  of  employees  operating 
passenger  train;  Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  18  L.  R.  A.  817, 
which  holds  brakemen  and  firemen  on  different  trains  fellow  servants;  Russ  v. 
Wabash  Western  R.  Co.  18  L.  R.  A.  823,  which  holds  foreman  of  section  gang 
not  fellow  servant  of  members  of  gang. 

Cited  in  notes  (46  L.  R.  A.  361)  as  to  when  conductor  is  deemed  to  be  com- 
mon servant  of  other  railway  employees;  (50  L.  R.  A.  419,  448,  450,  452,  454) 
on  what  servants  are  deemed  to  be  in  same  common  employment  apart  from 
statutes  where  no  questions  as  to  vice  principalship  arise;  (17  Eng.  Rul.  Cas. 
243)  on  fellow  servants. 

Distinguished  in  Swadley  v.  Missouri  P.  R.  Co.  118  Mo.  276,  40  Am.  St.  Rep. 
366,  24  S.  W.   140,  holding  track  hand  walking  along  right  of  way,  not  fellow 
servant  of  crew  of  train,  some  cars  of  which   were  derailed,   causing  death  of 
track  hand. 
Safe    appliances. 

Cited  in  Hogan  v.  Citizens'  R.  Co.  150  Mo.  49,  51  S.  W.  473,  holding  allegation 
of  negligent  failure  to  provide  car  with  fender  to  prevent  its  running  over  chil- 
dren, properly  stricken  out  since  company  not  required  to   furnish  best  appli- 
ances if  those  used  are  reasonably  safe. 
Master's  duty  as  to  safe  place. 

Cited  in  Henson  v.  Pascola  Stave  Co.  151  Mo.  App.  242,  131  S.  W.  931,  hold- 
ing that  master's  duty  to  use  ordinary  care  to  furnish  servant  reasonably 
safe  place  in  which  to  work  cannot  be  delegated. 

18  L.  R.  A.  817,  RELYEA  v.  KANSAS  CITY,  FT.  S.  &  G.  R.  CO.  112  Mo.  86, 

20  S.  W.  480. 
Who   are   fellow   servants. 

Followed  in  Sheehan  v.  Prosser,  55  Mo.  App.  574,  holding  workman  on  build- 
ing receiving  lumber  hoisted  by  engine  fellow  servant  of  engineer. 

Cited  in  Hawk  v.  McLeod  Lumber  Co.  166  Mo.  128,  65  S.  W.  1022,  holding 
sawyer  and  deck  hand  at  sawmill  to  be  fellow  servants;  Ryan  v.  McCully,  123 
Mo.  647,  27  S.  W.  533,  holding  bridge  laborer  and  an  engineer  operating  hoist- 
ing engine  used  in  constructing  bridge,  fellow  servants;  Brandt  v.  Kansas  City 
Breweries  Co.  159  Mo.  App.  572,  141  S.  W.  444,  holding  that  where  there  is 
but  one  foreman  in  charge  of  work,  all  servants  under  his  control  are  fellow 
servants,  although  they  were  drawn  from  different  departments;  Henson  v. 
Pascola  Stave  Co.  151  Mo.  App.  241,  131  S.  W.  931,  holding  that  person  injured 
by  breaking  of  side  stakes  while  he  was  unloading  car  of  logs,  is  fellow  servant 
with  one  engaged  with  injured  person  in  getting  logs  to  mill  and  who  furnished 
defective  stake;  Strottman  v.  St.  Louis,  L  M.  &  S.  R.  Co.  211  Mo.  292,  109  S.  W. 
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769  (dissenting  opinion),  on  departmental  theory  as  to  who  are  fellow  servants; 
Stocks  v.  St.  Louis  Transit  Co.  106  Mo.  App.  133,  79  S.  W.  1176,  holding  con- 
ductor and  motorneer  not  on  same  trolley  car  at  time  of  injury  fellow  servants. 

Cited  in  note   (54  L.  R.  A.  109)   on  vice  principalship  as  determined  with  ref- 
erence to  character  of  act  which  caused  injury. 
Who  are  not   fellow  servants. 

Cited  in  Judd  v.  Letts,  158  Cal.  363,  41  L.R.A.(N.S-)  160,  111  Pac.  12,  to 
the  point  that  employees  who  were  not  "consociated"  in  same  ''department"  or 
"line  of  employment"  are  not  fellow  servants;  Oker  v.  Hill-0'Meara  Constr. 
Co.  158  Mo.  App.  220,  138  S.  W.  84.  holding  that  servants  of  common  master  em- 
ployed in  separate  departments  of  work,  entirely  disconnected  with  each  other 
are  not  fellow  servants;  Haas  v.  St.  Louis  &  Suburban  R.  Co.  Ill  Mo.  App.  712, 
90  S.  W.  1155,  holding  track  laborer  and  motorman  in  employ  of  street  railway 
company  not  fellow  servants. 

Cited  in  footnotes  to  Russ  v.  Wabash  Western  R.  Co.  18  L.  R.  A.  823,  which 
holds  foreman  of  section  gang  not  fellow  servant  of  members  of  gang;  Schroeder 
v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  827,  which  holds  foreman  not  fellow  servant 
of  man  under  his  orders. 

Cited  in  note   (50  L.  R.  A.  448.  452,  455)   on  what  servants  are  deemed  to  be 
in  same  common  employment  apart  from  statutes  where  no  questions  as  to  vice 
principalship  arise. 
Railroad  employees  as  fellow  servants. 

Cited  in  Card  v.  Eddy,  129  Mo.  517,  36  L.  R.  A.  808,  28  S.  W.  979,  holding 
fireman  and  track  hand  to  whom  he  attempted  to  deliver  weighted  message  from 
moving  train  engaged  in  same  department  of  service,  within  rule  exempting  mas- 
ter from  injury  inflicted  by  fellow  servant;  Oglesby  v.  Missouri  P.  R.  Co.  150 
Mo.  180,  51  S.  W.  758,  separate  opinion  per  Sherwood,  J.,  who  holds  conductor, 
engineer,  and  others  of  train  crew  fellow  servants  of  brakeman  employed  on  same 
train;  Neal  v.  Northern  P.  R.  Co.  57  Minn.  373,  59  N.  W.  312,  concurring  opin- 
ion, by  Canty,  J.,  who  holds  fireman  on  one  train  to  be  fellow  servant  of  brake- 
man on  another  owned  by  common  master;  Grattis  v.  Kansas  City,  P.  &  G.  R. 
Co.  153  Mo.  396,  48  L.  R.  A.  405,  77  Am.  St.  Rep.  721,  55  S.  W.  108,  holding 
fireman  and  brakeman  though  employed  on  different  trains  fellow  servants  be- 
ing engaged  in  same  department  of  service  for  common  master;  Schwyhart  v. 
Barrett,  145  Mo.  App.  350,  130  S.  W.  388,  holding  that  trainmaster  who  gives 
order  for  movement  of  train  which  if  properly  carried  out  would  not  have 
caused  injury  is  not  liable  to  subordinate  employee  injured  as  result  of  negli- 
gent performance  of  order;  Root  v.  Kansas  City  S.  R.  Co.  195  Mo.  372,  6 
L.R.A. (N.S.)  222,  92  S.  W.  621,  holding  section  foreman  and  his  men  not  fellow 
servants  with  head  brakeman  of  freight  train. 

Cited  in  footnotes  to  Dixon  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  792,  which 
holds  laborer  working  in  quarry  of  railroad  company  under  direction  of  fore- 
man not  fellow  servant  of  employees  operating  passenger  train;  Parker  v.  Han- 
nibal &  St.  J.  R.  Co.  18  L.  R.  A.  802.  which  holds  track  repairer  and  members  of 
section  gang  under  different  management  not  fellow  servant;  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Xeedham,  25  L.  R.  A.  833,  which  holds  a  conductor  of  construc- 
tion train  leaving  switch  open  a  fellow  servant  of  fireman  on  passenger  train ; 
Schroeder  v.  Flint  &  P.  M.  R.  Co.  29  L.  R.  A.  321,  which  holds  boss  of  gang 
unloading  dirt  on  railroad  fellow  servant  of  member  of  gang. 
Employment  of  servants. 

Cited  in  note  (48  L.  R.  A.  393)  on  duty  of  master  as  to  employment  of  serv- 
ants. 
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Duty    of   mnster   or   his   representative    to   follow    np   servants. 

Cited  in  Martin  v.  Chicago  &  A.  R.  Co.  65  Fed.  386,  holding  train  master  not 
obliged  to  follow  up  servants — conductors,  brakemen,  and  engineers, — to  see  that 
orders  of  master  are  properly  executed. 

Cited  in  note    (41   L.  R.  A.   115)    on  theory  that  master  is  bound  merely  to 
supervise  one  to  whom  he  has  committed  the  duty  of  inspection. 
Duty   of   master   to   provide   rules   for  servants. 

Cited  in  note    (43  L.  R.  A.  320,  337)    on  duties  of  master  and  servant  as  to 
rules   promulgated  for   safe  conduct  of  business. 
Proximate   cause. 

Cited  in  Haskell  &  B.  Car  Co.  v.  Przezdziankowski,  170  Ind.  14,  14  L.R.A. 
(N.S.)  978,  127  Am.  St.  Rep.  352,  83  N.  E.  626,  holding  negligence  of  fellow  serv- 
ant in  leaving 'truck  on  depot  platform  where  it  could  be  struck  by  switch  engine 
was  cause  of  injury  rather  than  master's  failure  to  employ  fireman  who  might 
have  been  on  look  out  on  that  side  of  engine. 
Duty  of  master  to  provide  sufficient  help. 

Cited  in  note  (17  L.R.A. (N.S.)  774)  on  duty  of  master  to  provide  sufficient 
help. 

18  I;.  R.  A.  823,  RUSS  v.  WABASH  WESTERN  R.  CO.  112  Mo.  45,  20  S.  W. 

472. 
Who  are   fellow   servants. 

Cited  in  Donahoe  v.  Kansas  City,  136  Mo.  670,  38  S.  W.  571,  holding  foreman 
in  charge  of  gang  of  men  engaged  in  digging  sewer  trench  not  fellow  servant  of 
laborer  under  his  charge,  though  both  were  engaged  in  service  for  municipality; 
Haworth  v.  Kansas  City  Southern  R.  Co.  94  Mo.  App.  224,  68  S.  W.  Ill,  hold- 
ing foreman  charged  with  duty  of  supervising  and  directing  work  of  track  gang 
not  fellow  servant  because,  for  a  moment,  he  assists  his  men  in  doing  particular 
act;  Keovvn  v.  St.  Louis  R.  Co.  141  Mo.  94,  41  S.  W.  926,  holding  foreman  of 
street  railway  and  grip-man  not  fellow  servants;  Foster  v.  Missouri  P.  R.  Co. 
115  Mo.  180,  21  S.  W.  916,  holding  roadmaster  in  charge  of  gang  of  laborers 
engaged  in  track  construction  not  fellow  servants  of  member  of  gang;  Bane  v. 
Irwin,  172  Mo.  317,  72  S.  W.  522,  holding  ground  foreman  in  mine  not  fellow 
servant  of  minor  though  both  have  a  general  superintendent  over  them :  Boyd 
v.  ilissouri  P.  R.  Co.  236  Mo.  80,  139  S.  W.  561,  holding  that  when  sectionmen 
of  special  gang  are  in  transit  to  their  labors  on  hand  car,  and  their  foreman 
is  with  them,  such  foreman  is  a  vice  principal:  Fogarty  v.  St.  Louis  Transfer 
Co.  180  Mo.  511,  79  S.  W.  664,  1  Ann.  Gas.  136,  holding  foreman  assuming  con- 
trol of  situation  and  so  negligently  handling  horses  in  attempt  to  back  up 
driver's  wagon  that  driver  was  injured  acted  throughout  as  vice  principal; 
Burkard  v.  A.  Leschen  &  Sons  Rope  Co.  217  Mo.  482,  117  S.  W.  35,  holding 
foreman  in  warehouse  who  directed  employe  to  continue  working  in  place  where 
there  was  danger  columns  of  coiled  wire  would  fall  on  him  vice  principal; 
Strode  v.  Conkey,  105  Mo.  App.  15,  78  S.  W.  678,  holding  master  liable  for  kill- 
ing of  mine  laborer  through  negligence  of  foreman  in  throwing  block  of  wood 
down  mine  shaft  which  struck  and  killed  decedent;  such  foreman  being  vice 
principal;  Carter  v.  Baldwin,  107  Mo.  App.  228,  81  S.  W.  204,  holding  mine 
foreman  vice  principal,  though  working  with  men  and  performing  same  grade 
and  character  of  labor;  Bien  v.  St.  Louis  Transit  Co.  108  Mo.  App.  411,  83  S.  W. 
986,  holding  foreman  of  car  shops  who  attempted  to  run  car  while  motorman 
engaged  in  taking  sand  from  bin  near  track  and  crushed  motorman  vice  prin- 
cipal; Shore  v.  American  Bridge  Co.  Ill  Mo.  App.  289,  86  S.  W.  905,  holding 
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riveter  employed  in  bridge  building  not  fellow  servant  of  member  of  crew  which 
built  scaffold  upon  which  riveter  worked;  Mclntyre  v.  Tibbetts,  140  Mo.  App. 
123,  120  S.  W.  621,  holding  foreman  of  wagon  crew  empowered  to  employ  men, 
regulate  their  work  and  let  them  go,  at  pleasure,  vice  principal  as  to  member  of 
crew,  also  citing  cited  case  on  dual  service  theory;  Tills  v.  Great  Northern  R. 
Co.  50  Wash.  538,  20  L.R.A.(N.S.)  441,  97  Pac.  737,  holding  section  foreman  un- 
der whose  orders  hand  car  had  attained  high  rate  of  speed  down  grade  in  front 
of  on-coming  train  and  who  placed  foot  on  brake,  stopping  car  suddenly  and 
throwing  section  hand  off  acted  as  vice  principal. 

Cited  in  footnotes  to  Schroeder  v.  Flint  &  P.  M.  R.  Co.  29  L.  R.  A.  321,  which 
holds  boss  of  gang  unloading  dirt  on  railroad  fellow  servant  of  member  of  gang; 
Parker  v.  Hannibal  &  St.  J.  R.  Co.  18  L.  R.  A.  802,  which  holds  track  repairer 
and  members  of  section  gang  under  different  management  not  fellow  servants; 
Schroeder  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  827,  which  holds  foreman  not  fellow 
servant  of  man  under  his  orders;  Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  18 
L.  R.  A.  817,  which  holds  brakeman  and  firemen  on  different  trains  fellow  serv- 
ants; Dixon  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  792,  which  holds  laborer  working 
in  quarry  of  railroad  company  under  direction  of  foreman  not  fellow  servant  of 
employees  operating  passenger  train. 

Cited  in  notes   (51  L.R.A.  553,  598,  614,  616)   on  vice  principalship  considered 
with   reference  to   superior   rank   of  negligent  servant;    (20  L.R.A. (N.S.)    441) 
on  section  foreman  as  fellow  servant  of  members  of  crew  with  respect  to  opera- 
tion of  hand  car;    (75  Am.  St.  Rep.  633)   on  who  is  a  vice  principal. 
Injury  inflicted  by  fellow  servant. 

Cited  in  Card  v.  Eddy,  129  Mo.  527,  36  L.  R.  A.  811,  28  S.  W.  979  (dissenting 
opinion),  majority  denying  railroad  company's  liability  for  injury  inflicted  on 
employee  by  another  employee  wno  threw  weighted  message  from  moving  train. 
Liability  of  master  for  acts  of  representative. 

Approved  in  Island  Coal  Co.  v.  Swaggerty,  159  Ind.  668,  65  N.  E.  1026,  hold- 
ing master's  liability  for  failure  of  representative  to  fully  perform  delegated  duty 
not  confined  to  negligent  orders. 

Cited  in  Burkard  v.  A.  Leschen  &  Sons  Rope  Co.  217  Mo.  479,  117  S.  W.  35, 
holding  master  liable  where  servant  at  work  in  warehouse  moving  coils  of  wire 
called  foreman's  attention  to  dangerous  condition  of  columns  of  coiled  wire, 
foreman  assured  him  there  was  no  danger  and  told  him  to  continue  working 
and  column  of  wire  soon  after  fell  on  servant. 
Hypothetical  questions. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  88,  41  C.  C.  A.  39,  100 
Fed.  738,  holding  not  reversible  error  to  permit  answers  to  be  made  to  hypothet- 
ical questions  based  upon  facts,  existence  of  which  are  assumed  from  evidence 
already  admitted;  Hicks  v.  Citizens'  R.  Co.  124  Mo.  125,  25  L.  R.  A.  513,  27  S.  W. 
542,  holding  hypothetical  question  propounded  to  expert  witness  should  be  founded 
upon  facts  fairly  justified  by  evidence;  Fullerton  v.  Fordyce,  144  Mo.  531,  44 
S.  W.  1053,  holding  sufficient  basis  for  introduction  of  opinion  evidence  of  expert 
witness  if  facts  assumed  to  exist  are  justified  by  evidence  already  introduced; 
Smith  v.  Chicago  &  A.  R.  Co.  119  Mo.  255,  23  S.  W.  784,  holding  not  improper 
to  accept  answer  of  physician,  testifying  as  an  expert,  to  question  founded  upon 
facts,  assumed  from  evidence  which  fairly  tends  to  their  proof;  Woodward  v. 
Chicago,  M.  &  St.  P.  R.  Co.  58  C.  C.  A.  404,  122  Fed.  68,  holding  it  unnecessary 
for  hypothetical  question  to  state  every  fact  in  case;  State  v.  Dunn,  179  Mo.  Ill, 
77  S.  W.  848,  holding  that  facts  tended  to  be  proved  by  defendant's  testimony 
may  be  incorporated  in  hypothetical  question;  Root  v.  Kansas  City  S.  R.  Co.  195 
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Mo.  377,  6  L.R.A.  (N.S.)  224,  92  S.  W.  621,  holding  hypothetical  question  to 
medical  witness  in  personal  injury  action  improper  because  not  predicated  on 
testimony;  State  v.  Brown,  181  Mo.  215,  79  S.  W.  1111,  holding  hypothetical 
question  in  murder  trial  as  to  power  of  person  to  distinguish  between  right  and 
wrong  where  himself  and  father  addicted  to  excessive  drinking  improper  be- 
cause not  based  on  facts  in  case;  King  v.  Gilson,  206  Mo.  276,  104  S.  W.  52, 
holding  hypothetical  question  concerning  mental  capacity  of  testatrix  based  on 
fact  concerning  which  witness  was  left  to  decide  when  jury  should  have  decided 
it,  improper. 
Waiver  of  objection  to  introduction  of  evidence. 

Cited  in  Salt  Lake  City  v.  Smith,  43  C.  C.  A.  650,  104  Fed.  471,  holding  objec- 
tion and  exception  to  admission  of  improper  evidence  not  waived  by  subsequent 
introduction  of  same  class  of  evidence. 
Effect    of   attorney'**    admission    in    opening1    statement. 

Cited  in  Pratt  v.  Conway,  148  Mo.  299,  71  Am.  St.  Rep.  602,  49  S.  W.  1028, 
holding  ownership  to  note  conceded,  by  admission  of  counsel  in  opening  statement, 
cannot  be  controverted;  Fillingham  v.  St.  Louis  Transit  Co.  102  Mo.  App.  579, 
77  S.  W.  314,  denying  right  to  nonsuit  on  admissions  in  opening  statement  of 
counsel. 

18  L.  R,  A.  827,  SCHROEDER  v.  CHICAGO  &  A.  R.  CO.   108  Mo.  322,   18  S. 

W.  1094. 
it  iu'lil   to  hiive  jury   puss  npon  evidence. 

Cited  in  Lane  v.  Missouri  P.  R.  Co.  132  Mo.  32,  33  S.  W.  645,  holding  question 
of  credibility  of  evidence  tending  to  establish  contributory  negligence  one  for  jury 
to  determine :  Seehorn  v.  American  Nat.  Bank,  148  Mo.  265,  49  S.  W.  886,  holding 
though  fact  is  prima  facie  established  by  one  having  burden  of  proof,  and  no  evi- 
dence is  introduced  contradictory  thereto,  defendant  is  entitled  to  have  jury  pass 
upon  evidence;  Clark  v.  Shrimski,  77  Mo.  App.  172,  holding  question  of  credibility 
of  witness  testifying  to  establish  guilt  of  one  charged  with  burglary  one  for  jury 
to  determine;  Adams  County  Bank  v.  Hainline,  67  Mo.  App.  488,  holding,  even  in 
absence  of  contradictory  evidence,  party  litigant  has  right  to  have  jury  pass  upon 
credibility  of  evidence;  Homer  v.  Missouri  P.  R.  Co.  70  Mo.  App.  294,  holding 
question  of  character  of  assignment  made,  one  for  jury  to  determine  even  though 
there  was  no  contradictory  evidence  introduced;  Kenney  v.  Kansas  City,  P.  &  G. 
R.  Co.  79  Mo.  207,  holding,  though  prima  facie  case  is  made  out  against  defendant, 
he  is  entitled  to  have  jury  pass  upon  credibility  of  evidence  introduced  by  plain- 
tiff; Church  v.  Chicago  &  A.  R.  Co.  119  Mo.  222,  23  S.  W.  1056,  separate  opinion 
by  Barclay,  J.,  who  holds  even  though  party  having  burden  of  proof  introduces 
evidence  establishing  fact  alleged,  credibility  of  evidence,  though  uncontradicted, 
should  be  submitted  to  jury;  Blake  v.  Sunkel,  148  Mo.  App.  134,  128  S.  W.  261, 
holding  that  defendant  is  entitled  to  have  jury  pass  upon  the  evidence,  where 
evidence  of  plaintiff's  evidence  is  only  sufficient  to  permit  inferences  by  jury; 
Link  v.  Jackson,  158  Mo.  App.  92,  139  S.  W.  588,  to  the  point  that  court  has  no 
right  to  tell  jury  that  they  shall  believe  witness,  and  when  it  undertakes  to 
pass  upon  credibility  of  witness,  it  usurps  functions  of  jury. 
Fact  as  basin  of  instruction. 

Cited  in  Fahy  v.  Gordon,  133  Mo.  425,  34  S.  W.  881,  holding  instruction  may 
properly  be  based  on  fact  essential  to  plaintiff's  case  drawn  out  by  defendant  in 
his  evidence  and  uncontradicted. 
Master's  liability   for   negrliReiit   injury. 

Cited  in  Hough  v.  Grants  Pass  Power  Co.  41  Or.  541,  69  Pac.  655,  holding  mas- 
L.R.A.  Au.  Vol.  III.— 31. 
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ter  not  relieved  from  liability  for  death  of  servant  resulting  from  negligence 
caused  by  fellow  workman  failing  to  perform  duty  which  master  owed  personally 
to  servant;  Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va.  401,  46  L.  R.  A.  356,  27 
S.  E.  278  (dissenting  opinion),  as  to  master's  liability  for  negligence  in  per- 
formance of  nonassignable  duty;  Flannegan  v.  Chesapeake  &  0.  R.  Co.  40  W.  Va. 
440,  52  Am.  St.  Rep.  896,  21  S.  E.  1028,  holding  master  bound  to  nonassignable 
duty  to  establish  and  enforce  proper  rules  and  regulations  governing  servants, 
failure  of  which  renders  master  liable  for  injuries  to  servant  resulting  from  such 
neglect;  Bloyd  v.  St.  Louis  &  S.  F.  R.  Co.  58  Ark.  72,  41  Am.  St.  Rep.  85,  22  S.  W. 
1089,  holding  master  liable  for  injuries  to  servant  resulting  from  negligence  of 
master  or  vice  principal  in  directing  work  servant  engaged  in  when  injured; 
English  v.  Roberts,  J.  &  R.  Shoe  Co.  145  Mo.  App.  451,  122  S.  W.  747,  on  non- 
delegable  duties  of  master. 
Who  are  fellow  servants. 

Cited  in  Haney  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  38  W.  Va.  580,  18  S.  E.  748, 
holding  section  hand  riding  on  work  train  and  conductor  thereof  not  fellow 
servants  within  rule  relieving  master  of  both  from  liability  for  negligent  injury  to 
section  hand. 

Cited  in  footnotes  to  Dixon  v.  Chicago  &  A.  R.  Co.  18  L.  R.  A.  792,  which  holds 
laborer  working  in  quarry  of  railroad  company  under  direction  of  foreman  not 
fellow  servant  of  employees  operating  passenger  train;  Parker  v.  Hannibal  &  St. 
J.  R.  Co.  18  L.  R.  A.  802,  which  hold  track  repairer  and  members  of  section  gang 
under  different  management  not  fellow  servants ;  Schroeder  v.  Flint  &  P.  M.  R.  Co. 
29  L.  R.  A.  321,  wrhich  holds  boss  of  gang  unloading  dirt  on  railroad  fellow  servant 
of  member  of  gang;  Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  18  L.  R,  A.  817, 
which  holds  brakemen  and  firemen  on  different  trains  fellow  servants;  Russ  v. 
Wabash  Western  R.  Co.  18  L.  R.  A.  823,  which  holds  foreman  of  section  gang  not 
fellow  servant  of  members  of  gang. 

Cited  in  notes   (51  L.R.A.  546,  553,  591,  615)   on  vice  principalship  considered 
with   reference  to  superior  rank  of   negligent  servant;    (20   L.R.A.  (N.S.)    441) 
on  section  foreman  as  fellow  servant  of  members  of  crew  with  respect  to  opera- 
tion of  hand  car. 
Injury   of   servant   in   obeying   master's   command. 

Cited  in  Dean  v.  Kansas  City,  C.  &  S.  R.  Co.  156  Mo.  App.  639,  137  S.  W. 
603,  holding  that  if  master  knows  place  to  be  dangerous  and  orders  servant 
into  such  place  it  is  liable  if  danger  is  not  so  glaring  as  would  prevent  prudent 
man  from  obeying  order;  Pickett  v.  Quincy,  0.  &  K.  C.  R.  Co.  156  Mo.  App.  276, 
137  S.  W.  636,  holding  that  where  engineer  said  to  fireman  on  engine  running 
fifteen  miles  per  hour:  "George  go  out  and  see  if  the  head  light  is  burning  and 
put  it  out,"  this  constituted  an  order  to  fireman;  Kansas  City,  M.  &  B.  R.  Co. 
v.  Thornhill,  141  Ala.  228,  37  So.  412,  holding  where  section  hand  undertook 
to  remove  lever  car  from  track  before  approaching  train  at  command  of  section 
foreman  he  did  not  assume  risk  and  was  not  guilty  of  contributory  negligence; 
Allen  v.  Yazoo  &  M.  Valley  R.  Co.  88  Miss.  30,  40  So.  1009,  holding  demurrer  to 
declaration  in  action  for  injury  of  section  hand  sustained  in  attempting  to 
remove  hand  car  from  before  approaching  train  at  foreman's  order  improperly 
sustained. 

Cited  in  note  (48  L.  R.  A.  757,  758,  765)  on  servant's  right  of  action  for  in- 
juries received  in  obeying  direct  command. 

Distinguished  in  Kane  v.  St.  Louis,  K.  C.  &  C.  R.  Co.  112  Mo.  App.  654,  87 
S.  W.  571,  holding  railroad  company  not  liable  where  laborer  sent  to  prize 
out  stone  in  side  of  embankment,  made  misstroke.  lost  balance,  fell  and  was 
killed. 
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ISisks  of  employment. 

Cited  in  Nickel  v.  Columbia  Paper  Stock  Co.  95  Mo.  App.  231.  68  S.  W.  955, 
holding  paper  assorter  not  presumed  to  have  assumed  extraordinary  risk  from 
poisonous  waste  matter  from  hospital:  Moss  v.  Mosely,  148  Ala.  178,  41  So.  1012, 
holding  count  in  action  for  killing  of  boy  through  negligence  of  master's  em- 
ploye under  whom  boy  working  need  not  aver  dangers  of  boy's  work  as  latent, 
or  not  obvious  or  that  he  was  not  fully  warned  and  cautioned  as  to  their 
existence;  Houston  &  T.  C.  R.  Co.  v.  Turner,  99  Tex.  553,  91  S.  W.  562,  holding 
risk  of  habitual  negligence  of  employes  of  railroad  company  in  handling  cars  not 
assumed  by  section  foreman. 
Incurring?  dniiKer  to  MH  \  «•  H  IV. 

Cited  in  note   (49  L.  R.  A.  715,  718)   on  voluntarily  incurring  danger  to  save 
life  of  another  person  as  contributory  negligence. 
Contributory  negligence. 

Cited  in  Harding  v.  Ostrander  R.  &  Timber  Co.  64  Wash.  229,  116  Pac.  635, 
holding  that  contributory  negligence,  is  not  imputable  to  acts  in  emergency  to 
save  human  life,  such  acts  being  measured  by  standard  of  ordinary  prudence  in 
like  situation;  Springer  v.  St.  Louis  S.  W.  R.  Co.  88  C.  C.  A.  619,  161  Fed. 
814  (dissenting  opinion),  on  consideration  of  circumstances  of  case  in  deter- 
mining issue  of  ordinary  care  by  person  to  avoid  injury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A. 
146,  which  holds  employee's  contributory  negligence  in  using  defective  ladder  to 
adjust  belt  upon  moving  machinery  after  complaining  of  the  risk,  one  for  the 
jury. 

18  L.  R.  A.  832,  STEVENS  v.  ST.  MARY'S  TRAINING  SCHOOL,  144  111.  336,  36 

Am.  St.  Rep.  438,  32  N.  E.  902. 
Judicial    interference   with    legislative    or   administrative   body. 

Cited  in  Lewis  v.  Denver  City  Waterworks  Co.  19  Colo.  239.  41  Am.  St.  Rep. 
248,  34  Pac.  993,  holding  board  of  trustees  of  municipality  when  acting  in  legis- 
lative capacity,  immune  from  judicial  interference;  State  ex  rel.  Rose  v.  Superior 
Court,  105  Wis.  677,  48  L.  R.  A.  829,  81  N.  W.  1046,  and  Adams  v.  Brenan,  177 
111.  198,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314,  holding  equity  has 
power  to  restrain  unlawful  execution  of  power  vested  in  corporate  body  created 
to  administer  public  trust;  Seward  v.  Liberty,  142  Ind.  552,  42  N.  E.  39,  holding 
powers  of  judiciary  do  not  extend  to  interfering  with  discretionary  powers  vested 
by  law  in  municipal  corporations;  Tebbetts  v.  People,  31  Colo.  468,  73  Pac.  869, 
holding  court  without  power  to  enjoin  passage  of  ordinance  on  ground  that  it 
is  impolitic;  Sherburne  v.  Portsmouth,  72  N.  H.  540,  58  Atl.  38,  upholding  power 
of  court  to  enjoin  city  council  from  authorizing  building  of  base  ball  park  on 
common;  Lee  v.  McCook,  82  Neb.  30,  116  N.  W.  955,  holding  city  cannot  be 
enjoined  from  passing  resolution  or  ordinance  vacating  roadway ;  Roby  v.  Chicago, 
215  111.  609,  74  N.  E.  768,  holding  passage  of  street  railway  ordinance  and  making 
of  contract  with  reference  to  use  of  streets  not  enjoinable;  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Lincoln,  85  Neb.  735,  124  N.  W.  142,  holding  city  cannot  be  enjoined  from 
passing  ordinance  requiring  railway  company  to  construct,  equip  and  maintain 
viaducts  over  and  across  its  track  at  street  crossings;  Henry  v.  State,  87  Miss. 
89,  29  So.  856  (dissenting  opinion),  on  restraining  illegal  contract  when  made 
and  distinction  between  so  doing  and  control  of  discretion  of  board  in  making 
contract. 

Cited  in  notes  (2  L.R.A. (N.S.)  152)  on  power  to  enjoin  passage  of  municipal 
ordinance:  (36  L.R.A. (N.S.)  26)  on  taxpayer's  right  to  enjoin  unlawful  munic- 
ipal expenditures;  (51  Am.  St.  Rep.  119)  on  garnishment  of  municipalities. 
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Unauthorized   acts   of   public   officers. 

Cited  in  Snyder  v.  Mt,  Pulaski,  176  111.  403,  44  L.  R.  A.  409,  52  K  E.  62, 
holding  municipality,  not  estopped  from  revoking  unauthorized  act;  Hibbard  v. 
Chicago,  173  111.  99,  40  L.  R.  A.  623,  50  N.  E.  256,  holding  license  to  erect  per- 
manent awning  in  street,  granted  without  authority,  revocable;  State  ex  rel. 
Scott  v.  Hart,  144  Ind.  109,  33  L.  R.  A.  120,  43  X.  E.  7,  holding  unlawful  action 
of  county  commissioners  in  leasing  rooms  to  individual  for  private  use,  not  bind- 
ing upon  county;  People  use  of  Alton  v.  Parker,  231  111.  480,  83  N.  E.  282,  holding 
town  in  action  to  recover  amount  retained  by  collector  in  excess  of  his  legal 
commission  is  not  estopped  by  resolution  of  town  meeting  authorizing  the  satis- 
faction for  nominal  sum  of  a  judgment  for  the  money  so  retained  recovered  against 
collector  by  town. 
Estoppel  of  municipality  to  contest  illegal  claims. 

Cited  in  Mutual  Irrig.  Co.  v.  Baker  City,  58  Or.  325,  113  Pac.  9,  holding  that 
no  estoppel  arises  from  act  of  municipality  or  its  officers  done  in  violation  of 
law,  even  though  money  has  been  expended  on  faith  of  act. 

Cited  in  note  (137  Am.  St.  Rep.  367)  on  estoppel  of  county  or  municipal  cor- 
poration to  contest  illegal  claims  or  expenditures. 

18  L.  R.  A.  838,  STATE  v.  CALHOUN,  50  Kan.  523,  34  Am.  St.  Rep.  141,  32  Pac. 

38. 
Writ    of   error   cnram    iiobis. 

Approved  in  Roberts  v.  Pratt,  152  N.  C.  737,  68  S.  E.  240,  holding  results  ob- 
tained by  writs  coram  nobis  may  be  obtained  in  modern  practice  by  motion. 

Cited  in  Dobbs  v.  State,  62  Kan.  109,  61  Pac.  408,  holding  writ  of  error  coram 
nobis  proper  remedy  by  one  convicted  of  crime  to  secure  new  trial  as  against 
state;  Howard  v.  State,  58  Ark.  232,  24  S.  W.  8,  holding  writ  of  coram  nobis  will 
not  be  sustained  in  favor  of  one  convicted  of  crime  on  ground  of  newly  discovered 
evidence  after  time  for  new  trial  has  expired;  Asbell  v.  State,  62  Kan.  212,  61 
Pac.  690,  recognizing  right  to  common-law  writ  of  error  coram  nobis  in  proper 
case,  but  holding  it  to  be  supplementary  to  and  not  exclusive  of  Code  provision 
for  correction  of  error  in  criminal  cause;  Collins  v.  State,  66  Kan.  202,  60  L.  R, 
A.  574,  footnote  p.  572,  97  Am.  St.  Rep.  361,  71  Pac.  251,  denying  right  to  writ 
from  inability  to  prepare  record  on  appeal  within  statutory  period;  Hamlin  v. 
State,  67  Kan.  727,  74  Pac.  242,  holding  writ  not  available  because  of  discovery 
that  jurors  swore  falsely  on  their  voir  dire;  Beard  v.  State,  81  Ark.  518,  99  S. 
W.  837,  holding  writ  of  coram  nobis  will  not  lie  to  review  fact  already  submitted 
to  and  determined  by  court  or  jury;  Domitski  v.  American  Linseed  Co.  117  111. 
App.  296,  holding  negligence  and  misprison  of  clerk  resulting  in  entry  of  default 
and  rendition  of  judgments  error  of  fact  subject  at  common  law  to  correction  by 
writ  of  error  coram  nobis ;  Fugate  v.  State,  85  Miss.  100,  107  Am.  St.  Rep.  268, 
37  So.  554,  3  Ann.  Cas.  326,  holding  writ  is  applicable  to  criminal  as  well  as 
civil  proceedings. 

Cited  in  footnote  to  Withrow  v.  Smithson,  19  L.  R.  A.  762,  which  holds  writ 
of  error  coram  nobis  not  proper  for  reversing  judgment  against  insane  person. 

Cited  in  note   (97  Am.  St.  Rep.  367,  371,  372)    on  writ  of  error  coram  nobis 
and  coram  vobis. 
Statute    of   limitation. 

Cited  in  Dobbs  v.  State,  63  Kan.  326,  65  Pac.  658,  holding  Statute  of  Limita- 
tions does  not  run  against  application  for  writ  of  coram  nobis. 
Suit    against    state. 

Distinguished  in  Asbell  v.  State,  60  Kan.  56,  55  Pac.  338,  holding  state  not 
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subject  to  summons  and  suit  at  instance  of  individual  to  set  aside  verdict  and 
judgment  rendered  against  him  in  criminal  cause. 
Privileged     communication    to    attorney. 

Cited  in  footnotes  to  Koeber  v.  Somers,  52  L.  R.  A.  512,  which  holds  conversa- 
tion authorizing  attorney  to  compromise  action  not  privileged;  Bruley  v.  Garvin, 
48  L.  R.  A.  839,  which  holds  conversation  with  attorney  in  reference  to  contem- 
plated law  suit  privileged,  although  attorney  not  retained. 

Cited  in  note    (66  Am.  St.  Rep.  238)    on  attorneys  as  witnesses. 
Plea  of  guilty  under  Intimidation. 

Cited  in  note  (34  L.R.A.  (N.S.)  258,  259)   on  plea  of  guilty  under  intimidation. 

18  L.  R.  A.  845,  MASON  v.  RICHMOND  &  D.  R.  CO.  Ill  N.  C.  482,  16  S.  E.  698. 
Obligation   of  railroad   to  iiiMpect   foreign  cars. 

Cited  in  Leak  v.  Carolina  C.  R.  Co.  124  N.  C.  457,  32  S.  E.  884,  holding  fact 
that  defective  stirrup  was  on  foreign  car,  no  defense  to  action  for  resulting 
injury;  Kiley  v.  Rutland  R.  Co.  80  Vt.  547,  68  Atl.  713,  13  Ann.  Gas.  269,  holding 
negligence  of  railroad  employe  in  inspecting  foreign  cars  is  negligence  of  railroad 
company. 

Cited  in  note    (41   L.  R.  A.   103,   139)    on  duty  as  to  inspection  of  cars  and 
engines. 
Duty  of  master  to  provide  safe  appliances. 

Cited  in  Troxler  v.  Southern  R.  Co.  124  N.  C.  191,  44  L.  R.  A.  314,  70  Am.  St. 
Rep.  580.  32  S.  E.  550.  holding  failure  of  company  to  equip  cars  with  automatic 
couplers  negligence  per  se,  entitling  brakeman  to  recover  for  injuries  sustained 
while  in  act  of  making  coupling;  Greenlee  v.  Southern  R.  Co.  122  N.  C.  978,  41 
L.  R.  A.  400,  65  Am.  St.  Rep.  734,  30  S.  E.  115,  holding  railroad  liable  for  in- 
juries to  brakeman  due  to  failure  to  have  cars  properly  equipped  with  automatic 
couplers;  Chesson  v.  John  L.  Roper  Lumber  Co.  118  N.  C.  66,  23  S.  E.  925,  hold- 
ing it  duty  of  master  to  provide  safe  ways  or  appliances  and  to  inspect  same  that 
dangerous  defects  may  be  remedied,  saving  servants  from  injury ;  Elmore  v.  Sea- 
board Air  Line  R.  Co.  132  N.  C.  878,  44  S.  E.  620,  Reversing  on  rehearing,  131 
N.  C.  579,  42  S.  E.  989,  holding  railroad  company  liable  for  injury  to  brakeman 
using  foot  to  kick  bumper  in  place  because  of  defective  coupling  appliance;  Wil- 
liams v.  Southern  R.  Co.  119  N.  C.  749,  26  S.  E.  32,  holding  it  question  for  jury 
whether  master  used  due  diligence  to  prevent  rope  used  in  hoisting  logs  from 
slipping. 

Cited  in  footnotes  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker,  70  L.R.A.  264, 
which  holds  it  actionable  negligence  for  railroad  company  to  permit  use  of  car 
whose  coupler  is  so  defective  that  it  cannot  be  prepared  for  use  without  going 
between  drawbars  of  cars  using  both  hands  and  consuming  extra  amount  of  time; 
Crawford  v.  United  R.  &  E.  Co.  70  L.R.A.  489,  which  holds  street  car  company 
liable  for  injury  to  employee  by  defect  in  car  due  to  custom  in  leaving  it  for 
several  hours  of  night  in  public  street  after  inspection,  without  rule  or  regulation 
for  guarding  from  negligent  or  wanton  injury. 

Cited  in  notes  (65  Am.  St.  Rep.  741)   on  duty  of  railroads  to  furnish  improved 
appliances;    (98  Am.  St.  Rep.  293,  322)    on  liability  to  servant  for  injuries  due 
to  defective  machinery  and  appliances;    (38  L.  ed.  U.  S.  373)    on  liability  for 
injuries  received  by  employee  in  coupling  cars. 
Obedience    to     orders. 

Cited  in  Williams  v.  Southern  R.  Co.  119  N.  C.  749,  26  S.  E.  32,  holding  act  of 
servant  otherwise  negligent  not  so  if  done  suddenly  under  command  of  his  mas- 
ter's representative;  Shadd  v.  Georgia,  C.  &  N.  R.  Co.  116  N.  C.  970,  21  S.  E.  554, 
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holding  brakeman  entitled  to  recover  for  personal  injuries  received  while  coup- 
ling cars  under  orders  of  conductor;  Fleming  v.  Southern  R.  Co.  132  N.  C.  719, 
44  S.  E.  551  (dissenting  opinion)  as  to  whether  instruction  as  to  waiver  of  rules 
of  railroad  company  by  conductor  and  one  as  to  effect  of  fellow  servant  law  con- 
stitute only  one  instruction;  Whitfield  v.  Atlantic  Coast  Line  R.  Co.  147  N.  C. 
240,  60  S.  E.  1120  (dissenting  opinion),  on  refusal  to  nonsuit  railroad  employee 
in  action  to  recover  for  injury  received  in  obeying  orders;  St.  Louis  &  S.  F.  R. 
Co.  v.  Morris,  76  Kan.  847,  13  L.R.A.  (N.S.)  1105,  93  Pac.  153,  on  duties  of 
railroad  company  and  its  employes  in  case  of  duty  involving  great  danger  to 
employe  in  carrying  out  orders;  Liles  v.  Fosburg  Lumber  Co.  142  N.  C.  42,  54 
S.  E.  795,  holding  instruction  that  plaintiff  is  not  entitled  to  recover  properly 
refused  where  plaintiff,  employe  of  lumber  company,  was  injured  in  attempt  to 
couple  cars  with  defective  coupling  at  order  of  his  superintendent;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Caraway,  77  Ark.  411,  91  S.  W.  749,  holding  conductor's 
acquiescence  in  violation  of  rules  being  act  of  railroad  company,  as  to  conductor's 
subordinates;  Hicks  v.  Naomi  Falls  Mfg.  Co.  138  N.  C.  335,  50  S.  E.  703,  on  non- 
liability of  master  for  injury  of  servant  due  to  latter's  violation  of  rules  made 
by  master. 

Cited  in  notes  (48  L.  R.  A.  760.  765,  766)  on  servant's  right  of  action  for  in- 
juries received  in  obeying  direct  command;  (47  L.  R.  A.  189)  on  fact  that  serv- 
ant's motive  for  obedience  was  fear  of  dismissal;  (24  L  R.  A.  660)  on  disobedi- 
ence of  master's  rules  as  contributory  negligence. 

Distinguished  in  Richmond  &  D.  R.  Co.  v.  Finley.  12  C.  C.  A.  598,  25  U.  S. 
App.  16.  63  Fed.  231,  holding  master  not  liable  for  injuries  to  brakeman  received 
while  making  coupling  of  cars  in  violation  of  express  order  of  master  that  brake- 
man should  couple  cars  with  stick,  and  under  no  circumstances  go  between  cars 
when  engine  is  attached. 
Judicial  notice. 

Followed  in  Mason  v.  Richmond  &  D.  R.  Co.  114  X.  C.  721,  19  S.  E.  362,  sec- 
ond appeal,  holding  court  will  take  judicial  notice  of  relation  of  conductor  and 
brakeman  of  train. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heniman,  46  Ind.  App.  392,  90  X. 
E.  899,  holding  that  courts  judicially  know  that  duty  of  brakeman  includes  hand- 
ling of  cars  and  brakes  thereon. 
Burden    of    proof. 

Cited  in  note  (41  L.  R.  A.  150)   on  burden  of  proving  employer's  knowledge  of 
danger  to  which  servant  was  exposed. 
"Who  are   fellow   servants. 

Cited  in  Means  v.  Carolina  C.  R.  Co.  126  N.  C.  429,  35  S.  E.  813,  holding  en- 
gineer in  charge  of  train  discharging  additional  duties  of  conductor  not  fellow 
servant  of  brakeman;  Ward  v.  Odell  Mfg.  Co.  126  N.  C.  954,  36  S.  E.  194,  holding 
boy  engaged  in  carrying  quills  in  spinning  mill  and  boss  of  looms  not  fellow  serv- 
ants; Turner  v.  Goldsboro  Lumber  Co.  119  X.  C.  397,  26  S.  E.  23,  holding  com- 
mon laborer  and  foreman  of  planing  mill  not  fellow  servants;  Purcell  v.  Southern 
R.  Co.  119  N.  C.  737,  26  S.  E.  161,  holding  conductor  in  charge  of  freight  train 
and  brakeman  not  fellow  servants;  Lamb  v.  Litiman,  132  X.  C.  980,  44  S.  E.  646. 
holding  boss  of  spinning  room  not  fellow  servant  of  ten-year  old  boy  floor 
sweeper;  Beal  v.  Champion  Fiber  Co.  154  X.  C.  155,  69  S.  E.  834,  holding  that 
when  one  in  charge  of  other  servants  is  so  empowered  that  others  have  just  reason 
for  believing  that  neglect  of  his  orders  will  be  followed  by  dismissal,  such  person 
is  not  fellow  servant. 

Cited  in  notes  (46  L.  R.  A.  352)   as  to  when  conductor  is  deemed  to  be  coserv- 


487  L.  R.  A.  CASES  AS  AUTHORITIES.  [18  L.R.A.  855 

ant  of  other  railway  employees;  (51  L.  R.  A.  551,  618)  on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;  (75  Am.  St.  Rep. 
608,  609)  on  who  is  a  vice  principal. 

Distinguished  in  Pleasants  v.  Raleigh  &  A.  Air  Line  R.  Co.  121  N.  C.  496,  61 
Am.  St.  Rep.  674,  28  S.  E.  267,  holding  conductor  and  engineer  of  independent 
trains  not  fellow  servants;  Wright  v.  Southern  R.  Co.  80  Iu.T.  261,  holding  con- 
ductor and  engineer  of  passenger  train  fellow  servants  of  track  hand  riding  on 
hand  car  with  which  train  collides. 
lii^ht  to  discharge  sis  affecting  liability. 

Approved  in  Bryan  v.  Southern  R.  Co.   128  N.  C.  390,  38  S.  E.  914,  holding 
master  not  liable   for  negligence  of  "boss"  whereby  employee  whom  he  had  no 
right  to  discharge  is  injured. 
Negligence    per    se. 

Cited  in  Witsell  v.  West  Asheville  &  S.  S.  R.  Co.  120  N.  C.  560,  27  S.  E.  125, 
holding  it  negligence  per  se  for  carrier  to  use  transportation  appliances  which 
ordinary  inspection  would  show  to  be  defective;  Dermid  v.  Southern  R.  Co.  148 
N.  C.  194,  61  S.  E.  657  (dissenting  opinion),  on  whether  retention  of  dangerous 
bumpers  by  railroad  company  long  after  they  are  unnecessary  is  negligence. 
Contributory  negligence. 

Cited  in  Russell  v.  Monroe,  116  N.  C.  728,  47  Am.  St.  Rep.  823,  21  S.  E.  550, 
holding,  in  absence  of  contributory  negligence  of  pedestrian,  municipality  liable 
for  leaving  street  in  dangerous  condition;  Lowe  v.  Southern  R.  Co.  85  S.  C.  372, 
137  Am.  St.  Rep.  904,  67  S.  E.  460,  holding  that  servant  who  exposes  himself  in 
obedience  to  order  of  master  to  danger  so  obvious  that  no  prudent  man  would 
have  exposed  himself  is  guilty  of  contributory  negligence;  Jewell  v.  Kansas  City 
Bolt  &  Xut  Co.  231  Mo.  204,  140  Am.  St.  Rep.  515,  132  S.  W.  703,  holding  that 
court  should  not  as  matter  of  law,  hold  servant  guilty  of  negligence,  if  when 
servant  complained  of  absence  of  protection  from  danger,  he  was  threatened  with 
discharge. 

Cited  in  note  (97  Am.  St.  Rep.  897)  on  right  of  recovery  by  employees  accept- 
ing extra  hazardous  duties. 

IS  L.  R.  A.  850,  BOARD  OF  EDUCATION  v.  BLADEN  COUNTY,  111  N.  C.  578, 

16  S.  E.  621. 
Poll    or    highway    taxes. 

Cited  in  Board  of  Education  v.  Bladen  Comrs.  113  N.  C.  385,  18  S.  E.  661, 
holding  unconstitutional,  special  levy  of  poll  tax  for  school  purposes  in  excess  of 
constitutional  amount;  Southern  R.  Co.  v.  Mecklenburg  County,  148  N.  C.  236, 
61  S.  E.  690,  on  construction  of  constitutional  provisions  as  to  limitation  and 
equation  of  taxes. 

Cited  in  note   (29  L.  R.  A.  407)  on  poll  taxes. 

Distinguished  in  Hornthall  v.  Washington  County,  126  N.  C.  32,  35  S.  E.  191, 
dissenting  opinion  per  Furches,  J.,  majority  denying  right  to  recover  on  contract 
for  repairing  public  highways  of  county  any  sum  in  excess  of  tax  permitted  to  be 
levied. 

Overruled  in  Collie  v.  Franklin  County,  145  N.  C.  171,  59  S.  E.  44,  sustaining 
special  tax  levied  by  county  commissioners  for  support  and  maintenance  of  public 
schools  of  county. 

18  L.  R.  A.  855,  Re  TAYLOR,  154  Pa.  183,  25  Atl.  1061. 
Competency    of    witness    as    to    gift    causa    mortis. 

Cited  In  Conway's  Estate,   18  Lane.  L.  Rev.   140,  holding  one  to  whom  bonds 
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are  given  as  a  gift  causa  mortis  for  the  benefit  of  a  certain  church  is  a  competent 

witness. 

Equitable    assignment. 

Cited  in  Penn  Iron  Co.  v.  Lancaster,  14  Lane.  L.  Rev.  180,  holding  order  drawn 
for  full  amount  of  particular  fund  constitutes  valid  equitable  assignment;  Adam's 
Estate,  24  Pa.  Co.  Ct.  447,  holding  request  by  depositor  just  before  his  death  to 
cashier  of  bank  to  take  care  of  note  coming  due,  not  an  equitable  assignment; 
Ingber  v.  Tradesmen's  Nat.  Bank,  230  Pa.  514,  79  Atl.  751,  to  the  point  that 
check  for  full  amount  of  deposit  constitutes  assignment  of  fund;  Groff  v.  City 
Sav.  Fund  &  Trust  Co.  23  Lane.  L.  Rev.  287,  to  the  point  that  when  check  is 
drawn  for  whole  amount  of  deposit  and  drawer  intends  to  make  gift  of  whole 
fund  check  will  operate  as  equitable  assignment  of  fund;  Fett's  Estate,  39  Pa. 
Super.  Ct.  252,  upholding  assignment  by  executor  to  self  of  certificate  of  deposit 
representing  accountable  fund  deposited  by  decedent  but  the  equitable  property 
of  executor  in  individual  capacity. 

Distinguished  in  Pennell  v.  Ennis,  126  Mo.  App.  362,  103  S.  W.  147,  holding 
bank  deposits  not  assigned  by  checks  in  excess  of  amount  of  deposits. 
Gifts. 

Cited  in  Conway's  Estate,  18  Lane.  L.  Rev.  135,  holding  delivery  of  order  for 
bonds  made  the  subject  of  gift  causa  mortis  fully  executes  gift;  Varley  v.  Sims, 
100  Minn.  340,  8  L.R.A.(N.S.)  832,  117  Am.  St.  Rep.  694,  111  N.  W.  269,  10 
Ann.  Cas.  473,  holding  principle  that  check  for  entire  amount  of  deposit  operates 
as  assignment  of  whole  fund  applies  to  check  made  basis  of  gift  causa  mortis: 
Phinney  v.  State,  36  Wash.  251,  68  L.R.A.  125,  78  Pac.  927,  holding  valid  donatio 
causa  mortis  of  funds  in  bank  made  where  decedent  drew  check  for  almost  all 
of  his  estate  in  favor  of  donee  and  directed  that  it  be  mailed  to  bank. 

Cited  in  footnotes  to  Pickslay  v.  Starr,  32  L.  R.  A.  703,  which  sustains 
Christmas  gift  by  check  to  employee  according  to  habit  as  against  subsequent 
claim  of  forgetfulness  of  increase  of  salary;  Re  Wagoner,  32  L.  R.  A.  766,  which 
holds  valid,  bond  with  warrant  of  attorney  to  be  delivered  on  donor's  death; 
Re  Collins,  68  L.R.A.  119,  which  sustains  as  gift  causa  mortis  drawing  of  check 
for  part  of  deposit  under  fear  of  impending  death  and  delivered  to  drawee  with 
directions  to  forward  it  to  the  bank  with  statement  that  it  is  to  become  the 
drawee's  property  in  case  of  drawer's  death. 

Cited  in  notes    (19  L.R.A.  700)    on  delivery  of  bank  book  .to  sustain  gift  of 
money  in  bank;    (27  L.R.A. (N.S.)   310)   on  check  or  note  as  subject  of  gift  by 
maker. 
Testimony  as  to  transaction  with  deceased  person. 

Cited  in  Alexander  v.  Ransom,  16  S.  D.  307,  92  N.  W.  418,  holding  mortgagees 
testimony  that  no  action  has  been  brought  to  recover  debt  secured  by  mortgage 
given  by  deceased  mortgagor  not  within  statutory  prohibition  against  admission 
of  testimony  of  interested  party  as  to  transaction  with  deceased  person. 

18  L.  R.  A.  859,  BERNARD  v.  TAYLOR,  23  Or.  410,  37  Am.  St.  Rep.  693,  31 

Pac.  968. 
Wagering    contracts. 

Cited  in  Himmelman  v.  Pecaut,  133  Iowa,  505,  110  N.  W.  919,  on  invalidity  of 
wagers. 

Cited  in  footnotes  to  Specht  v.  Beindorff,  42  L.  R.  A.  429,  which  holds  void, 
note  payable  if  maker  elected  to  certain  office;  Hankins  v.  Ottinger,  40  L.  R.  A. 
76,  which  upholds  agreement  between  owners  to  divide  premiums  and  stake 
moneys  offered  by  racing  associations;  Rich  v.  State,  38  L.  R.  A.  719,  which  holds 
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putting  up  money  as  forfeit  on  agreement  to  put  up  larger  sum  put  up  by  other 
party,  not  bet;  Hopkins  v.  State,  69  L.R.A.  ]17,  which  holds  playing  pool  under 
agreement  that  loser  shall  pay  for  use  of  table  betting  at  a  pool  table. 

Cited  in  notes  (119  Am.  St.  Rep.  ]73)  on  defenses  to  obligations  given  for 
gambling  debts;  (12  Eng.  Rul.  Cas.  407)  on  enforceability  of  wagering  contracts. 
Conspiracy  as  preventing  relief  between  partners. 

Cited  in  footnotes  to  Morrison  v.  Bennett,  40  L.  R.  A.  159,  which  holds  part- 
nership  for  horse   racing  on  bet  with   one   deceived   by   partners   into  believing 
horse  untrained,  conspiracy  preventing  relief  between  partners. 
Validity    of    illegal    contract    as    between    parties. 

Approved  in  Bradtfeldt  v.  Cooke,  27  Or.  199.  50  Am.  St.  Rep.  701,  40  Pac.  1, 
holding  mortgage  made  to  defraud  mortgagor's  creditors  valid  between  the  par- 
ties thereto  when  there  is  a  consideration  to  support  it. 
Recovery  of  money  wagered  or  paid  on  illegal  contract. 

Cited  in  Snyder  v.  Nelson,  101  111.  App.  622,  holding  money  paid  to  stake- 
holder as  bet  on  foot  race  may  be  demanded  back  before  race  takes  place;  Fergu- 
son v.  Yunt,  13  S.  D.  124,  82  N.  W.  509,  holding  that  money  deposited  with 
stakeholder  as  wager  on  horse  race  may  be  demanded  back  before  race  takes 
place;  Stansfield  v.  Kunz,  62  Kan.  801,  64  Pae.  614,  holding  that  illegal  con- 
tract to  sell  intoxicating  liquor  may  be  rescinded  before  execution  and  that 
money  paid  thereon  may  be  recovered;  Saunders  v.  Phelps  Co.  53  S.  C.  177,  31 
S.  E.  54,  holding  that  money  paid  to  broker  to  be  used  in  gambling  in  cotton 
futures  may  be  recovered  back  before  illegal  contract  is  consummated;  Dauler 
v.  Hartley,  178  Pa.  29,  35  Atl.  857,  holding  money  paid  to  broker  agent  to  be 
used  in  wagering  contracts  recoverable  by  principal  before  execution  of  contract; 
Urwan  v.  Northwestern  Nat.  L.  Ins.  Co.  125  Wis.  362,  103  N.  W.  1102,  holding 
premium  paid  on  illegal  insurance  contract  not  fully  executed  may  be  recovered; 
Wright  v.  Stewart,  130  Fed.  919,  holding  refusal  of  stakeholder  to  return  stake 
on  demand  of  person  putting  it  up  gives  right  of  action  to  recover. 

Cited  in  footnote  to  Ullman  v.  St.  Louis  Fair  Asso.  56  L.  R.  A.  606,  which 
denies  right  to  abandon  partly  executed  illegal  bookmaking  contract  for  speci- 
fied period,  and  recover  back  pro  rata  amount  of  money  paid. 

Cited  in  note    (6  Eng.  Rul.  Cas.  491,  492)    on  right  to  recover   back  money 
paid  under  illegal  contract. 
Parol   evidence   as  to  illegality   of   contract. 

Cited  in  note  (11  Eng.  Rul.  Cas.  227)  on  parol  evidence  to  show  illegality  of 
contract. 
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19  L.  R,  A.  33,  WYLIE  v.  GRUNDYSEN,  51  Minn.  360,  38  Am.  St.  Rep.  509,  53 

X.  W.  805. 
Exemptions. 

Cited  in  Snow  v.  West,  37  Utah,  536,  110  Pac.  52,  holding  that  judgment  for 
value  of  exempt  property  wrongfully  sold  under  execution  is  exempt;  Wabash 
R.  Co.  v.  Bowring,  103  Mo.  App.  163,  77  S.  W.  106,  holding  a  judgment  recovered 
for  the  loss  of  exempt  property  is  also  exempt. 

Cited  in  footnotes  to  Puget  Sound  Dressed  Beef  &  Packing  Co.  v.  Jeffs,  27 
L.  R.  A.  808,  which  holds  exemption  of  property  attaches  to  proceeds  of  insur- 
ance thereon;  Crawford  v.  Carroll,  26  L.  R.  A.  415,  which  holds  judgment  for 
value  of  exempt  property,  exempt ;  Ellis  v.  Pratt  City,  33  L.  R.  A.  264,  which 
holds  proceeds  of  insurance  on  city  hall  exempt  from  garnishment,  though  new 
hall  erected;  Harrison  v.  Pepper,  33  L.  R.  A.  239,  which  holds  life  tenant  not 
required  to  use  insurance  money  in  rebuilding;  Bailey  v.  Bailey,  65  L.R.A.  332, 
which  holds  that  pension  of  soldier  must  be  considered  in  fixing  amount  of  ali- 
mony to  be  paid  by  him. 

Cited  in  notes  (18  L.R.A.  (N.S.)  491)  as  to  whether  homestead  exemption  at- 
taches to  surplus  upon  foreclosure  of  paramount  lien;  (32  L.R.A.(N.S.)  577)  on 
crops  grown  on  homestead,  or  proceeds,  as  exempt;  (45  Am.  St.  Rep.  238)  on  ex- 
emption of  proceeds  and  produce  of  homestead;  (66  Am.  St.  Rep.  383)  on  ex- 
emption of  proceeds  of  exempt  personalty. 

19  L.  R.  A.  40,  BLYTHE  v.  AYRES,  96  Cal.  532,  31  Pac.  915. 

Later  litigation  in  Blythe  v.  Ayres,  102  Cal.  257,  36  Pac.  522;  Hinckley  v. 
Ayres,  105  Cal.  357,  38  Pac.  735;  Re  Blythe,  110  Cal.  233,  42  Pac.  643;  Re  Blythe, 
112  Cal.  693/45  Pac.  6;  Blythe  v.  Hinckley,  127  Cal.  434,  59  Pac.  787,  Affirmed 
in  180  U.  S.  333,  45  L.  ed.  557,  21  Sup.  Ct.  Rep.  390;  Blythe  Co.  v.  Bankers' 
Invest.  Co.  147  Cal.  84,  81  Pac.  281;  Blythe  v.  Hinckley,  84  Fed.  255. 
Legitimation  of,  and  inheritance  by,  illegitimates. 

Cited  in  Morton  v.  Morton,  62  Neb.  424,  87  N.  W.  182,  sustaining  right  of 
illegitimate  child  to  inherit  from  father,  when  he  has  been  received  into  family, 
but  never  legally  adopted;  Re  Gorkow,  20  Wash.  573,  56  Pac.  385,  holding  that 
illegitimate  child  is  entitled  to  all  statutory  rights  of  legitimate  child,  when  once 
acknowledged  as  legitimate;  Re  Rohrer.  22  Wash.  153,  50  L.  R.  A.  351,  foot- 
note p.  350,  60  Pac.  122,  holding  acknowledgment  of  illegitimate  child  by  father's 
allegation  in  sworn  pleading,  sufficient,  though  not  expressly  made  to  admit 
child  to  heirship;  Tves  v.  McNicoll,  59  Ohio  St.  418,  43  L.  R.  A.  776,  69  Am.  St. 
Rep.  780,  53  N.  E.  60,  holding  child  of  unmarried  man  and  married  woman  legiti- 
mized by  parent's  marriage  after  mother's  divorce  from  her  former  husband; 
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Robinson  v.  Ruprecht,  191  111.  433,  61  X.  E.  631,  holding  children  begotten  and 
born  while  parents  living  in  adultery  and  in  violation  of  Criminal  Code,  legiti- 
mated by  parent's  lawful  marriage;  Re  Gird,  157  Cal.  542,  137  Am.  St.  Rep.  131, 
108  Pac.  499,  holding  that  requirement  of  statute  that  father  shall  "publicly 
acknowledge"  illegitimate  child  as  his  own  only  imports  "public  acknowledg- 
ment" in  ordinary  sense  of  words  used:  Allison  v.  Bryan,  26  Okla.  528,  30  L.R.A. 
(N.S.)  154,  138  Am.  St.  Rep.  988,  109  Pac.  934,  to  the  point  that  word  "adopt" 
in  statute  in  reference  to  illegitimate  child  is  used  in  sense  of  "legitimates," 
and  under  statute  child  is  legitimated  rather  than  adopted;  Re  DeLaveaga,  4 
Cof.  Prob.  Dec.  428,  on  the  sufficiency  of  the  acknowledgment  by  the  father  to 
legitimatize  the  child;  Miller  v.  Pennington,  218  111.  225,  1  L.R.A.  (X.S.)  773, 
75  N.  E.  919,  holding  there  must  be  public  acknowledgment;  Pederson  v.  C'hrist- 
offerson,  97  Minn.  500,  106  N.  W.  958,  holding  that  the  writing  acknowledging 
a  bastard  child  need  not  be  a  formal  one,  but  it  is  sufficient  if  the  acknowledg- 
ment be  contained  in  any  writing  in  the  presence  of  competent  witnesses;  Brisbin 
v.  Huntington,  128  Iowa,  176,  103  N.  W.  144,  5  Ann.  Cas.  931,  on  the  status  of  an 
illegitimate  child  after  acknowledgment  by  the  putative  father;  Allison  v.  Bryan, 
21  Okla.  561,  18  L.R.A. (N.S.)  934,  97  Pac.  282,  17  Ann.  Cas.  468,  holding  that 
a  child  acknowledged  by  the  putative  father  acquires  the  status  of  a  legitimate 
child  from  birth;  Moen  v.  Moen,  16  S.  D.  218,  92  N.  W.  13,  holding  that  the 
acts  legitimating  a  bastard  child  give  the  right  to  inherit  land,  no  matter  with 
what  intent  the  acts  were  done;  Morin  v.  Holliday,  39  Ind.  App.  213,  77  N.  E. 
861,  holding  that  statutes  providing  for  the  legitimation  of  illegitimates  should 
be  liberally  construed. 

Held  obiter  in  Re  DeLaveage,   142  Cal.   169,  75  Pac.  790,  holding  instrument 
signed  in   presence  of  witnesses  declaring  person  named  to  be   signer's   illegiti- 
mate child,   sufficient  acknowledgment  to   make  him   an   heir. 
Extraterritorial   effect   of   legitimizing:   atatntes. 

Cited  in  Irving  v.  Ford,  183  Mass.  450,  65  L.  R.  A.  184,  97  Am.  St.  Rep.  447, 
67  N.  E.  366,  holding  statute  legitimating  children  recognized  by  man  as  his, 
though  parents  ceased  to  cohabit  prior  to  passage  of  act,  not  binding  on  man 
who  has  become  domiciled  in  another  state;  Irving  v.  Ford,  179  Mass.  221,  60 
N.  E.  491,  raising,  without  deciding,  question  as  to  effect  of  legitimizing  stat- 
ute when  father  domiciled  out  of  state;  Eddie  v.  Eddie,  8  N.  D.  381,  73  Am.  St. 
Rep.  765,  79  N.  W.  856,  requiring  acts  of  father  recognizing  illegitimate  child 
to  be  performed  while  both  are  domiciled  in  state;  Van  Horn  v.  Van  Horn,  107 
Iowa,  249,  45  L.  R.  A.  94,  77  N.  W.  846,  holding  that  recognition  of  illegitimate 
child  by  father  which  will  entitle  him  to  inherit  may  be  sufficient,  though  tak- 
ing place  in  other  state;  State  v.  McDonald,  59  Or.  526,  117  Pac.  281,  to  the 
point  that  distribution  of  personal  property  is  governed  by  law  of  domicile  of 
decedent,  and  descent  of  real  property  by  lex  rei  sitae. 

Cited  in  footnotes  to  Williams  v.  Kimball,  26  L.  R.A.  746,  which  denies  ex- 
traterritorial force  of  legitimation  on  right  of  inheritance;  Fowler  v.  Fowler, 
59  L.  R.  A.  318,  holding  child  legitimate  everywhere  when  legitimitized  by  laws 
of  parent's  domicil  through  their  marriage. 

Cited  in  notes   (65  L.R.A.  182)   on  conflict  of  laws  as  to  legitimacy;    (5  Eng. 
Rul.  Cas.  769)   on  law  governing  status  of  legitimacy. 
Proof  of   paternity. 

Cited  in  Thomas  v.  Thomas,  64  Neb.  586,  90  N.  W.  630,  holding  that  act  re- 
lating to  instrument  acknowledging  signer  to  be  father  of  child  is  intended  tb 
provide  evidence  of  paternity;  Miller  v.  Pennington,  218  111.  225,  1  L.R.A. (N.S.) 
776,  75  N.  E.  919,  holding  that  a  parol  acknowledgment  of  the  paternity  of  the 
child  was  sufficient  under  the  state  statutes. 
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Re-enactment    of   statute   as   adoption    of   construction. 

Cited  in  Re  Healy,  122  Cal.  164,  54  Pac.  736,  holding  that  re-enactment  of 
statute  is  legislative  adoption  of  its  own  construction;  Dixon  v.  Pluns,  98  Cal. 
388,  20  L.R.A.  700,  35  Am.  St.  Rep.  180.  33  Pac.  268,  on  construction  as  adopted 
with  a  statute;  People  ex  rel.  Lynch  v.  Budd,  114  Cal.  174,  34  L.R.A.  49,  45 
Pac.  1060  (dissenting  opinion),  on  statutory  construction. 

19  L.  R.  A.  53,  JOSEPH  v.  MACOWSKY,  96  Cal.  518,  31  Pac.  914. 
Protection   of  deceptive   or   Immoral   trade-mark. 

Approved  in  Coleman,  B.  &  W.  Co.  v.  Dannenbcrg  Co.  103  Ga.  784,  41  L.  R.  A. 
471,  footnote  p.  470,  68  Am.  St.  Rep.  143,  30  S.  E.  639,  denying  protection  to 
trade-mark  for  shoes  falsely  indicating  place  where  made. 

Cited  in  Levy  v.  Uri,  3]  App.  D.  C.  444;  Castroville  Co-op.  Creamery  Co.  6 
Cal.  App.  536,  92  Pac.  648. — holding  that  a  person  seeking  protection  in  the  use 
of  his  trade-mark  must  be  free  from  fraud  or  deception  in  the  use  of  the  same; 
Millbrae  Co.  v.  Taylor,  —  Cal.  — ,  25  L.R.A.  196,  37  Pac.  235,  holding  that  where 
a  person  continued  the  business  using  the  name  of  the  former  proprietors  as  a 
trade-mark,  it  was  such  a  deception  that  he  would  not  be  protected  in  the  use  of 
it;  Lemke  v.  Dietz,  121  Wis.  108,  98  N.  W.  936,  holding  a  trade-mark  or  label 
which  falsely  designates  the  manufacturer  or  his  qualifications,  is  so  deceptive  as 
not  to  be  within  the  protection  of  the  courts. 

Cited  in  footnotes  to  California  Fig  Syrup  Co.  v.  Frederick  Stearns  &  Co.  33 
L.  R.  A.  56,  which  denies  protection  against  imitation  to  one  fraudulently  using 
term  "syrup  of  figs;"  Cohn  v.  People,  23  L.  R.  A.  821,  which  upholds  validity 
of  union  label  stating  union's  opposition  to  inferior  "rat-shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship;"  Edward  Thompson  Co.  v.  American  Law 
Book  Co.  62  L.R.A.  608,  which  denies  right  to  preliminary  injunction  against 
infringement  of  copyright,  where  evidence  raises  doubt  as  to  complainant's  free- 
dom from  similar  piracy. 

Cited  in  notes    (45  L.  ed.  U.  S.  376)   on  deceptive  use  of  geographical  name; 
(47    L.  ed.  U.   S.  282,  284)    on  deception  as  bar  to   relief   for   infringement  of 
trademark. 
Assimm  liili  t  >    of   trade   name. 

Cited  in  footnote  to  Messer  v.  The  Fadettes,  37   L.  R.  A.  721,  which  denies 
assignability  of  trade  name  of  orchestra. 
\  «•€•«•>«.;  i  >    of   coming-   into    equity   with    clean   hands. 

Cited  in  Ho  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  174  Ind.  637,  30  L.R.A. 
(X.S.)  1059,  92  N.  E.  1,  holding  that  injunction  will  not  be  awarded  against 
pumping  oil  and  gas  wells  in  favor  of  owner  of  neighboring  wells,  if  complainant 
is  guilty  of  similar  acts  in  lesser  degree. 

19   L.  R.  A.  57,  COUGHLIN  v.  PEOPLE.   144  111.   140,  33  N.  E.   1. 
Qualification  of  juror. 

Approved  in  Shepprie  v.  State,  79  Miss.  746,  31  So.  416,  holding  juror  incom- 
petent when  he  has  heard  all  facts  from  eye  witness  whom  he  believes,  and  from 
which  he  formed  fixed  opinion. 

Cited  in  People  v.  Riggins,  159  Cal.  139,  112  Pac.  862,  holding  that  in  assault 
with  intent  to  murder  case  juror  having  actual  bias,  growing  out  of  belief  that 
prisoner  was  guilty  of  prior  murder  of  which  he  was  duly  acquitted  is  disqualified 
although  he  says  he  could  lay  aside  prejudice;  Turner  v.  State,  4  Okla.  Grim. 
Rep.  183,  111  Pac.  988,  holding  that  mere  impression  not  amounting  to  opinion, 
derived  from  newspaper  does  not  disqualify  juror. 
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Cited  in  notes  (35  L.R.A.  (X.S.)  995,  998)  on  opinion  gained  from  newspaper 
as  disqualifying  juror  in  criminal  case;  (40  L.  ed.  U.  S.  239)  on  disqualification 
of  jurors  by  reason  of  previously  formed  opinions. 

Distinguished  in  Williams  v.  Supreme  Court  of  Honor,  221  111.  156,  77  N.  E. 
542  holding  that  where  a  juror  stated  that  he  had  formed  an  opinion  from 
reading  newspapers,  but  that  sufficient  evidence  would  remove  the  same,  he  was 
not  disqualified. 

Limited  in  Baker  v.  State,  88  Wis.  151,  59  N.  W.  570,  holding  that  juryman 
must  be  impartial  but  need  not  be  wholly  free  from  suspicion  of  bias. 
Selection    of    jurors. 

Cited  in  O'Fallon  Coal  Co.  v.  Laquet,  89  111.  App.  20,  holding  common-law 
practice  of  selecting  triers  for  jurors  never  adopted  in  Illinois. 

19  L.  R.   A.  77,  HOGG  v.  MACKAY,  23  Or.  339,  37  Am.  St.  Rep.  682,  31  Pac. 
779. 

Commutation  of  taxes. 

Followed  in  Croisan  v.  Hogg,  23  Or.  346,  31  Pac.  782,  holding  act  commut- 
ing taxes  for  twenty  years,  unconstitutional. 

Cited  in  footnotes  to  State  ex  rel.  Richards  v.  Armstrong,  41  L.  R.  A.  407, 
which  holds  void,  abatement  of  taxes  of  infirm,  insane,  or  indigent  persons; 
People's  Loan  &  Homestead  Asso.  v.  Keith,  28  L.  R.  A.  65,  which  holds  void, 
exemption  of  stock  and  notes  of  homestead  loan  association;  Wells  v.  Hyatts- 
ville,  20  L.  R.  A.  89,  which  holds  buildings,  improvements,  and  personalty  be- 
yond power  of  legislature  to  exempt;  Crafts  v.  Ray,  49  L.  R.  A.  604,  which 
sustains  exemption  of  manufacturing  companies  from  taxation  for  term  gf  years; 
Knoxville  &  O.  R.  Co.  v.  Harris.  53  L.  R.  A.  921,  which  holds  exemption  from 
privilege  tax  not  included  in  exemption  from  ad  valorem  tax;  State,  Singer  Mfg. 
Co.,  Prosecutor,  v.  Heppenheimer.  32  L.  R.  A.  643,  which  holds  company  exempt 
from  taxation  under  exemption  of  its  shares. 
Uniformity  of  taxation. 

Cited  in  State  ex  rel.  Lewis  v.  Smith,  158  Ind.  572,  63  L.  R.  A.  129,  63  X. 
E.  25  (dissenting  opinion),  majority  sustaining  statute  permitting  deduction 
of  mortgage  indebtedness  to  extent  of  $700  from  assessed  value  of  real  estate. 

Cited  in  note  (60  L.  R.  A.  365)  on  constitutional  equality  in  the  United  States 
in  relation  to  corporate  taxation. 

19  L.  R.  A.  82,  BRASS  &  IRON  WORKS  CO.  v.  PAYNE,  50  Ohio  St.   115,  33 

N.  E.  88. 
Partnership  name  and   trade-mark  as   good-trill. 

Approved  in  Listman  Mill  Co.  v.  William  Listman  Mill.  Co.  88  Wis.  341,  43 
Am.  St.  Rep.  907,  60  N.  W7.  261,  holding  that  transfer  of  good-will  also  trans- 
fers trade-mark;  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St.  97,  31  L.  R.  A.  659, 
43  N.  E.  325,  holding  transfer  of  good-will  of  partnership  entitles  purchaser  to 
continue  as  successor  and  use  same  name. 

Cited  in  Burkhardt  v.  Burkhardt,  4  Ohio  X.  P.  360,  holding  that  business 
name  passed  on  sale  of  good-will  by  receiver;  Ludwig  v.  Claviola  Co.  144  App. 
Div.  393,  129  X.  Y.  Supp.  310,  to  the  point  that  where  contract  of  sale  reserves 
to  retiring  partner  no  rights  with  respect  to  firm  name  he  cannot  use  it  in 
business  of  like  kind;  Pedretti  v.  Pedretti,  6  Ohio  X.  P.  N.  S.  117,  18  Ohio  S.  & 
C.  P.  Dec.  227,  holding  exclusive  right  to  mail  addressed  to  old  firm  is  included 
in  good  will  on  sale  of  partnership  to  continuing  partner,  and  right  may  be  estab- 
lished and  protected  by  injunction. 

Cited  in  footnote  to  Hutchinson     v.  Xay,  68  L.R.A.  186,  which  sustains  sur- 
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viving  partner's  right  to  enter  into  competing  business  and  solicit  trade  from 
•customers  of  old  firm,  notwithstanding  sale  of  good  will  as  part  of  firm  assets 
at  instance  of  personal  representative  of  deceased. 
Sale   of   good-will. 

Cited  in  footnotes  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  that 
good-will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased  part- 
ner; Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name  an  asset  of  part- 
nership which  executor  of  deceased  partner  has  right  to  have  sold. 

Cited  in  note   (5  L.R.A.  (X.S.)    1079)    on  good  will  as  impliedly  passing  with 
transfer  of  business. 
•Good-frill  of  partnership  as  asset  011   dissolution. 

Cited  in  note  (96  Am.  St.  Rep.  612,  615)  on  good  will  of  partnership  as  means 
of  making  it  productive  on  dissolution. 

19  L.  R.  A.  84,  WUXDERLE  v.  WUNDERLE,  144  111.  40,  33  X.  E.  195. 

Appeal  dismissed  in  154  U.  S.  524,  38  L.  ed.  1078,  14  Sup.  Ct.  Rep.  1156. 

Second  appeal  in  Schaefer  v.  Wunderle,  154  111.  577,  39  N.  E.  623. 
Foreign   treaties. 

Cited  in  Ehrlich  v.  Weber,  114  Tenn.  722,  88  S.  W.  188,  for  comments  on  the 
.abrogation    of    preceding   treaties   by    the   treaty    between    the    German    Empire 
and  the  United  States  mentioned  in  the  leading  case. 
Inheritance   l»>    aliens. 

Approved  in  Bahuaud  v.  Bize,  105  Fed.  488,  holding  that  United  States  has 
power  to  make  treaties  removing  disability  of  aliens  to  inherit;  Opel  v.  Shoup, 
100  Iowa,  424,  37  L.  R.  A.  587,  69  X.  W.  560,  holding  Federal  treaty  conferring 
on  aliens  right  to  inherit  land,  superior  to  state  law  prohibiting  it;  Adams  v. 
Akerlund,  168  111.  634,  48  X.  E.  454,  holding  that  residents  of  Sweden  may  in- 
herit land  from  ancestors  dying  in  this  country;  Scharpf  v.  Schmidt,  172  111. 
259,  50  X.  E.  182,  holding  that  citizen  of  Wiirttemberg  may  inherit  land  from 
ancestors  dying  in  this  country;  De  Graff  v.  Went,  164  111.  490,  45  X.  E.  1075, 
holding  that  residents  of  Great  Britain  cannot  receive  or  transmit  real  prop- 
erty located  in  this  country;  Ryan  v.  Egan,  156  111.  226,  40  X.  E.  827,  holding 
that  resident  of  Great  Britain  cannot  take  lands  under  will  of  naturalized  citi- 
zen; Jele  v.  Lemberger,  163  111.  343,  45  X.  E.  279,  refusing  to  allow  nonresident 
alien  to  contest  validity  of  will  disposing  of  real  estate  in  absence  of  treaty  be- 
tween governments. 

Cited  in  Lehman  v.  State,  45  Ind.  App.  335,  88  X.  E.  365,  holding  that  state 
may  deny  aliens  privilege  of  inheriting  lands,  in  absence  of  constitutional  re- 
strictions, Federal  laws,  or  treaty  rights. 

Cited  in  notes  (31  L.  R.  A.  177,  179)  on  alien's  right  to  inherit;  (32  L.  R. 
A.  177,  178,  185)  on  effect  of  treaties  on  alien's  right  to  inherit;  (31  L.  R.  A. 
•88)  on  effect  of  state  constitutions  and  statutes  on  question  of  inheritance  by 
or  from  an  alien. 

Distinguished  in  Schultze  v.  Schultze,  144  111.  295,  19  L.  R.  A.  90,  footnote  p. 
90,  36  Am.  St.  Rep.  432,  33  X.  E.  201,  sustaining  right  of  residents  of  Bremen 
to  inherit  land  because  of  treaty  allowing  such  inheritance;  Madden  v.  State, 
<38  Kan.  662,  75  Pac.  1023,  holding  that  a  non-resident  alien  could  take  title  by 
purchase,  defeasible  only  at  the  suit  of  the  state. 
Escheat. 

Cited  in  Meadowcroft  v.  Winnebago  County,  181  111.  511,  54  X.  E.  949,  hold- 
ing that  title  to  real  estate  devolves  upon  state  when  intestate  leaves  no  heirs 
capable  of  inheriting. 
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Cited  in  note   (15  L.R.A.  (X.S.)   381,  383)   on  necessity  for  judicial  proceeding 
to  effect  escheat. 
Alienage    of   ancestor. 

Cited  in  Beavan  v.  Went,  155  111.  607,  31  L.  R.  A.  108,  41  N.  E.  91,  holding 
that  provision  that  estate  shall  descend  to  next  of  kin  does  not  make  descent  to 
collateral  kindred  immediate,  so  as  to  avoid  alienage  of  ancestors  through  whom 
kinship  traced. 
Law   of   situs   of   land   controls. 

Approved  in  Harrison  v.  Weatherby,  180  111.  435,  54  N.  E.  237,  holding  that 
will  disposing  of  real  estate  must  be  executed  in  conformity  with  laws  of  state 
where  land  is  situated;  Smith  v.  Smith,  174  111.  58,  43  L.  R.  A.  406,  50  N.  E. 
1083,  distributing  decedent's  share  of  proceeds  of  partition  sale  according  to  lex 
loci  rei  sitce. 

Cited  in  Harding  v.  American  Glucose  Co.  182  111.  637,  64  L.  R.  A.  772,  74 
Am.  St.  Rep.  189,  55  N.  E.  577,  holding  validity  of  transfer  of  land  to  company 
to  consolidate  interests  determined  by  law  of  place  where  land  located;  Council 
v.  Crosby,  210  111.  388,  71  N.  E.  350,  holding  that  the  devolution  of  lands  depends 
upon,  and  is  governed  by  the  laws  of  the  state  wherein  the  land  is  situate;  Peet 
v.  Peet,  229  111.  349,  13  L.R.A.(N.S.)  784,  82  N.  E.  376,  11  Ann.  Gas.  492, 
holding  that  title  to  real  property  must  be  acquired  and  passed  according  to  the 
law  of  the  situs. 
Devolution  of  land. 

Cited  in  Re  Mulford,  217  111.  246,  1  L.R.A.  (N.S.)  345,  108  Am.  St.  Rep. 
249,  75  N.  E.  345,  3  Ann.  Cas.  986,  holding  that  the  devolution  of  land  is  a 
matter  of  state  regulation,  and  exists  only  by  statute;  National  Safe  Deposit  Co. 
v.  Stead,  250  111.  596,  95  N.  E.  973,  Ann.  Cas.  1912B,  436,  to  the  point  that  right 
to  take  property  by  inheritance,  bequest  or  devise,  is  purely  statutory,  and  legis- 
lature may  regulate  and  control  devolution  of  property  after  owner's  death. 
Construction  of  statutes. 

Approved  in  People  ex  rel.  Kasson  v.  Rose,  174  111.  316,  44  L.  R.  A.  127,  51 
N.  E.  246,  holding  that  "guaranty  insurance"  comes  within  meaning  of  statute 
regulating  formation  of  corporations;  People  ex  rel.  Krause  v.  Harrison,  191  111. 
271,  61  N.  E.  99  (dissenting  opinion),  majority  holding  province  of  judiciary 
is  to  construe  laws,  not  to  make  them;  Gillett  v.  Gillett,  207  111.  145,  69  X.  E. 
942,  holding  act  relating  to  distribution  of  estates  no  bar  to  right  to  award  of 
child  having  independent  fortune. 
Meaning;  of  "kindred." 

Cited  in  Lockwood  v.  Moffett,  177  111.  56,  52  N.  E.  260,  construing  the  word 
"kindred"  as  meaning  the  same  as  "next  of  kin." 
Statutes    restricting    contracts. 

Cited  in  note    (21   L.  R.  A.   790)    on  constitutionality  of  statutes  restricting 
contracts  and  business. 
Rig-lit   of  aliens  to   hold  realty. 

Cited  in  Hanna  v.  Kelsey  Realty  Co.  145  Wis.  282,  33  L.R.A.(N.S.)  361,  140 
Am.  St.  Rep.  1075,  129  N.  W.  1080,  to  the  point  that  statute  prohibiting  all 
non-resident  aliens  not  protected  by  the  treaty  from  holding  real  property  is  valid ; 
Re  Stixrud,  58  Wash.  343,  33  L.R.A. (N.S.)  634,  109  Pac.  343,  Ann.  Cas.  1912A, 
850,  to  the  point  that  rights  of  aliens  to  acquire  and  hold  property  is  proper 
subject  for  regulation  by  treaty. 
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19  L.  R.  A.  90,  SCHULTZE  v.  SCHULTZE,  144  111.  290,  36  Am.  St.  Rep.  432, 

33  N.  E.  201. 
Right   of  alien   to   inherit. 

Approved  in  Doehrel  v.  Hillmer,  102  Iowa,  172,  71  N.  W.  204,  holding  Fed- 
eral treaty  conferring  on  aliens  right  to  inherit  land  superior  to  state  law  pro- 
hibiting it;  De  Graff  v.  Went,  164  111.  490,  45  N.  E.  1075,  holding  that  alien 
cannot  inherit  or  take  by  devise;  Scharpf  v.  Schmidt,  172  111.  259,  50  N.  E.  182, 
holding  that  alien  takes  deterniinable  fee  under  devise;  Adams  v.  Akerlund,  168 
111.  638,  48  N.  E.  454,  construing  "goods  and  effects"  which  Swedish  alien  might 
inherit  as  covering  real  estate. 

Cited  in  Re  Stixrud,  58  Wash.  347,  33  L.R. A.  ( N.S. )  636,  109  Pac.  343,  Ann. 
Cas.  1912A,  850,  holding  that  real  property  is  included  in  provision  of  treaty 
giving  naturalized  citizen  right  to  give  by  testament  his  goods  and  effects  in  favor 
of  such  parties  as  he  thinks  proper;  Ahrens  v.  Ahrens,  144  Iowa,  490,  123  N.  W. 
1G4,  Ann.  Cas.  1912A,  1098,  holding  that  interest  in  lands  vested  in  nonresident 
alien  heirs,  by  treaty  giving  them  right  to  sell  within  reasonable  time,  is  for- 
feited upon  failure  to  exercise  right  and  title  is  vested  in  remaindermen; 
Ehrlich  v.  Weber,  114  Tenn.  725,  88  S.  W.  188,  on  the  rights  of  an  alien  to  hold 
title  to  land,  under  the  treaty  with  the  German  Empire. 

Cited  in  footnote  to  Wunderle  v.  Wunderle,  19  L.  R.  A.  84,  which  denies  right 
of  aliens  incapable  of  inheriting  to  hold  by  descent  until  title  assailed. 

Cited  in  notes    (31  L.  R.  A.  90)   on  effect  of  state  constitutions  and  statutes 
on  questions  of  inheritance  by  or  from  alien;    (32  L.  R.  A.   185)    on  effect  of 
treaties  on  alien's  right  to  inherit. 
Foreign  treaties. 

Cited  in  Minnesota  Canal  &  P.  Co.  v.  Pratt,  101  Minn.  232,  11  L.R.A.  (N.S.) 
119,  112  N.  W.  395,  holding  that  a  treaty  is  the  supreme  law  of  the  land  para- 
mount to  state  laws  and  constitutions. 

19  L.  R.  A.  92,  SOUTHERN  P.  R.  CO.  v.  DUFOUR,  95  Cal.  615,  30  Pac.  783. 
Right    to   snbanrfaee   water. 

Cited  in  Boyce  v.  Cupper,  37  Or.  260,  61  Pac.  642,  holding  that  ownership  of 
percolating  water  not  flowing  in  denned  channel  ceases  on  passing  into  stream ; 
Willow  Creek  Irrig.  Co.  v.  Michaelson,  21  Utah,  257,  51  L.  R.  A.  283,  81  Am. 
St.  Rep.  687,  60  Pac.  943,  holding  that  where  marsh  forms  on  land  and  runs 
into  creek,  owner  may  dam  creek  and  retain  water;  Deadwood  C.  R.  Co.  v.  Bar- 
ker, 14  S.  D.  567,  86  N.  W.  619,  sustaining  right  of  owner  of  soil  to  dig  tunnel 
and  intercept  percolating  water  which  had  run  through  another  tunnel ;  Miller 
v.  Black  Rock  Springs  Improv.  Co.  99  Va.  757,  86  Am.  St.  Rep.  924,  40  S.  E. 
27,  sustaining  right  to  dig  ditch  which  intercepted  percolating  water  that  fed 
spring,  and  referring  particularly  to  annotation  in  19  L.  R.  A.  92 ;  Cres- 
cent Min.  Co.  v.  Silver  King  Min.  Co.  17  Utah,  456,  70  Am.  St.  Rep. 
810,  54  Pac.  244,  holding  that  where  percolating  water  is  discharged  by  tunnel, 
adjacent  proprietor  can  obtain  no  title  thereto  by  prescription;  Case  v.  Hoffman, 
100  Wis.  327,  72  N.  W.  390,  holding  that  subsurface  waters  which  do  not  fol- 
low definite  channels  are  governed  by  same  law  as  surface  waters;  Katz  v.  Walk- 
inshaw,  141  Cal.  130,  64  L.  R.  A.  243,  99  Am.  St.  Rep.  35,  74  Pac.  766,  hold- 
ing that  owner  of  portion  of  tract  of  land  saturated  below  surface  with  supply 
of  water,  cannot  remove  water  from  wells  for  sale,  if  remainder  of  track  is 
deprived  of  supply;  Re  Vanderwork,  15  N.  M.  446,  110  Pac.  567,  holding  that 
small  quantity  of  water  percolating  to  surface  and  forming  small  basin  is  part 
of  land,  and  land  owner  can  do  with  it  as  he  chooses;  Western  Maryland  R.  Co 
L.R.A.  Au.  Vol.  III.-^-32. 
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v.  Martin,  110  Md.  565,  73  Atl.  267,  holding  that  the  owner  of  the  land  is  the 
owner  of  percolating  waters  therein,  but  not  as  to  water  moving  underground  in 
well  defined  streams,  annotation  also  cited  on  this  point;  Metcalf  v.  Nelson,  8  S. 
D.  89,  59  Am.  St.  Rep.  746,  65  N.  W.  911;  Gould  v.  Eaton,  111  Cal.  644,  52  Am. 
St.  Rep.  201,  44  Pac.  319, — holding  that  water  which  is  in  the  soil  is  a  part  of 
the  soil  and  belongs  to  the  owner  of  the  soil;  Hathorn  v.  Natural  Carbonic  Gas 
Co.  194  N.  Y.  352,  23  L.R.A.  (N.S.)  450,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16 
Ann.  Cas.  989  (dissenting  opinion),  on  the  right  to  interfere  with  the  flow  of 
percolating  waters;  Fayter  v.  North,  30  Utah,  186,  6  L.R.A.(N.S.)  423,  83  Pac. 
742  (dissenting  opinion),  on  the  acquisition  of  the  right  to  percolating  waters, 
by  adverse  user. 

Cited  in  footnotes  to  Stillwater  Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which 
sustains  right  to  injunction  against  landowner  draining,  collecting,  and  divert- 
ing percolating  waters  solely  to  waste  them;  Smith  v.  Brooklyn,  45  L.  R.  A. 
664,  which  holds  city  liable  for  draining  underground  sources  of  surface  stream 
by  pumping  water  for  city  reservoir;  Tampa  Waterworks  Co.  v.  Cline,  33  L.  R. 
A.  376,  which  authorizes  owner  of  soil  to  appropriate  subsurface  water  which 
is  without  well-defined  channel ;  Wheelock  v.  Jacobs,  43  L.  R.  A.  105,  which  holds 
as  percolating  water  which  owners  of  land  may  appropriate,  small  stream  with- 
out well-defined  channel  coming  through  hole  in  bed  rock  below  surface;  Willis 
v.  Perry,  26  L.  R.  A.  124,  which  denies  right  to  impair  use  of  water  from  flowing 
well  for  domestic  purposes  by  pumping  from  another  well  reaching  same  sub- 
terranean stream;  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  46  L.  R.  A.  820, 
which  holds  subsurface  flow  of  river  through  gravelly  bed  subject  to  legal  ap- 
propriation, subordinate  to  rights  of  prior  appropriator  of  surface  flow;  For- 
bell  v.  New  York,  51  L.  R.  A.  695,  which  authorizes  injunction  against  city 
draining  subsurface  water  by  pumping  works;  Huber  v.  Merkel,  62  L.R.A.  589, 
which  sustains  land  owner's  right  as  against  neighbor  to  sink  wells  and  use  per- 
colating water;  Gagnon  v.  French  Lick  Springs  Hotel  Co.  68  L.R.A.  175,  which 
sustains  right  to  interlocutory  injunction  against  malicious  pumping  by  owners 
of  surface  of  mineral  water  from  large  subterranean  reservoir  coming  to  surface 
in  valuable  springs  on  neighboring  property. 

Cited  in  notes  (30  L.R.A.  186,  187)  on  appropriation  of  percolating  waters 
on  public  lands;  (21  L.R.A. (N.S.)  77)  on  same  point;  '(64  L.R.A.  236;  23 
L.R.A. (N.S.)  331)  on  correlative  rights  in  percolating  water;  (67  Am.  St.  Rep. 
669,  672)  on  what  are  percolating  waters;  (99  Am.  St.  Rep.  69)  on  landowner's 
.right  in  percolating  waters;  (1  Eng.  Rul.  Cas.  761)  on  nonliability  for  diminu- 
tion of  water  on  adjoining  land  by  pumping  from  well  on  one's  own  land; 
(2  Brit.  Rul.  Cas.  1002)  on  character  of  water  flowing  underground  in  defined 
but  unknown  channel. 

Distinguished  in  Los  Angeles  v.  Pomeroy,  124  Cal.  635,  57  Pac.  585,  holding 
that  owner  of  soil  cannot  intercept  subsurface  flow  of  stream;  Brosnan  v.  Har- 
ris, 39  Or.  150,  54  L.  R.  A.  629,  footnote  p.  628,  holding  that  discoverer  of  spring 
formed  by  percolation  will  be  protected  in  use  after  improving  and  appropriat- 
ing it;  Bruening  v.  Dorr,  23  Colo.  200,  35  L.R.A.  642,  47  Pac.  290,  holding  that 
where  a  spring  is  the  chief  source  of  a  stream  a  suit  at  the  instance  of  the  appro- 
priator of  the  water  of  the  stream,  will  lie  to  enjoin  the  owner  of  the  land 
upon  which  the  spring  is  situated,  from  diverting  the  waters  thereof;  Le  Quime 
v.  Chambers,  15  Idaho,  413,  21  L.R.A.(N.S.)  80,  98  Pac.  415,  holding  that  under 
the  statutes  of  the  state  an  appropriation  of  the  water  of  a  spring  upon  public 
lands  will  be  protected,  even  though  the  land  is  afterward  patented  as  a  home- 
stead; Gagnon  v.  French  Lick  Springs  Hotel  Co.  163  Ind.  696,  68  L.R.A.  179, 
72  N.  E.  849,  holding  that  the  pumping  of  subterranean  waters  will  be  enjoined 
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where  the  water  pumped  is  wasted,  and  is  being  pumped  for  the  purpose  of  pre- 
venting it  from  flowing  upon  the  adjoining  property;  Sullivan  v.  Northern  Spy 
Min.  Co.  11  Utah,  441,  30  L.R.A.  188,  40  Pac.  709,  holding  that  the  right  of  one 
who  has  sunk  a  well  upon  public  land  is  subject  to  the  rights  of  a  subsequent 
owner  of  the  land,  who  may  sink  another  well  alongside  though  it  dry  up  the 
one  first  located. 
"What  is  a,  watercourse. 

Cited  in  Dickey  v.  Maddux,  48  Wash.  414,  93  Pac.  1090,  on  what  constitutes  a 
water  course. 

Cited  in  footnotes  to  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  a  watercourse;  Case  v.  Hoffman,  20  L.  R. 
A.    40,   which   holds   subterranean   and    surface   flow   between   natural    lake   and 
creek,  a  watercourse. 
Rig'ht    to    divert   stream. 

Approved  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  993,  restraining  sink- 
ing of  shaft  to  divert  water  from  creek,  exclusive  right  to  use  which  belongs 
to  another. 
Remedy    for    indefinite    finding's. 

Cited  in  Gilbert  v.  Stephens,  6  Okla.  689,  55  Pac.   1070,  holding  that  where 
court  makes   indefinite   findings   as   to   damages,   exceptions   thereto   and  motion 
for  new  trial  bring  question  to  appellate  court;  Quinlan  v.  Calvert,  31  Mont.  119, 
77  Pac.  428,  on  the  sufficiency  of  and  remedy  for  indefinite  findings. 
Effect  of  failure  to  make  findings. 

Cited  in  Downing  v.  Donegan,  1  Cal.  App.  712,  82  Pac.  1111,  holding  that 
where  the  court  failed  to  find  upon  an  equitable  defense,  it  will  be  presumed  in 
the  absence  of  any  statement  in  the  bill  of  exceptions,  that  no  evidence  was  offered 
to  support  such  defense. 

19  L.  R.  A.  99,  PAINE  v.  CHANDLER,  134  N.  Y.  385,  32  N.  E.  18. 
Easements    arising-    by   implication. 

Cited  in  Wilson  v.  Riggs,  27  App.  D.  C.  554,  holding  that  the  owner  of  the 
dominant  and  servient  estates  by  conveying  the  former  raises  an  easement  over 
the  latter  by  implication;  Marshall  Ice  Co.  v.  La  Plant,  136  Iowa,  631,  12  L.R.A. 

(N.S.)  1078,  111  N.  W.  1016,  holding  that  the  sale  of  land  bordering  upon  n 
stream  above  a  dam  for  an  increased  price  because  of  its  adaptability  for  har- 
vesting ice,  implies  an  easement  that  the  water  shall  be  maintained  at  the  cer- 
tain height  by  means  of  the  dam;  Fayter  v.  North,  30  Utah,  176,  6  L.R.A. 

(N.S.)  419,  83  Pac.  742,  holding  that  where  the  owner  of  land  dug  a  ditch 
across  the  same  for  the  purposes  of  irrigation,  and  subsequently  conveyed  part 
of  the  land,  charging  an  additional  consideration  for  the  right  to  take  water 
from  the  ditch,  there  was  an  implied  easement  to  maintain  the  ditch  across  the 
land  sold;  Cherry  v.  Brizzolara,  89  Ark.  318,  21  L.R.A.  (N.S.)  512,  116  S.  W. 
<568,  on  the  doctrine  of  implied  reservations  in  deeds. 

Cited  in  notes  (6  L.R.A. (N.S.)  411)  on  effect  of  division  of  tract  with  visible 
servitude  in  favor  of  one  parcel  upon  another;  (8  L.R.A. (N.S.)  331,  341,  349) 
on  implication  from  necessity  of  easement  other  than  of  way;  (26  L.R.A. (N.S. ) 
334)  on  easements  created  by  severance  of  tract  with  apparent  benefit  existing; 

(122  Am.  St.  Rep.  207)  on  grant  of  easements  by  implication. 


Approved  in  Baker  v.  Rice,  56  Ohio  St.  477,  47  N.  E.  653,  holding  that  where 
father  partitioned  property  between  sons,  land  was  conveyed  subject  to  appar- 
ent right  of  way;  Furner  v.  Seabury,  59  Hun,  279,  13  N.  Y.  Supp.  12,  sustaining 
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right  of  owner  of  water  right  to  make  changes  in  spring  so  that  he  may  receive 
legal  amount  of  water;  Wilson  v.  Wightman,  36  App.  Div.  44,  55  N.  Y.  Supp. 
806,  sustaining  right  of  grantee  to  maintain  portion  of  stoop  on  grantor's  re- 
maining land;  Spencer  v.  Kilmer,  151  N.  Y.  398.  45  N.  E.  865,  restraining  gran- 
tor from  digging  upon  his  land  conduits  which  supplied  grantee's  fish  pond  with 
water. 

Cited  in  Wilmurt  v.  McGrane,  16  App.  Div.  418,  45  N.  Y.  Supp.  32,  holding 
that  easement  of  light  will  not  be  implied  in  deed  by  which  grantor  conveys  only 
portion  of  property;  Fritz  v.  Tompkins,  168  N.  Y.  529,  61  N.  E.  893,  holding 
that  deed  conveys  right  of  way,  although  not  mentioned  therein,  where  it  is 
necessary  and  has  been  used  long  time;  Katz  v.  Kaiser,  154  N.  Y.  298,  48  N.  E. 
532,  holding  that  encroachment  of  wall  ceases  when  titles  to  both  parcels  unite, 
and  conveyance  thereafter  of  servient  lot  is  subject  to  encroachment;  Smith  v. 
Cornell  University,  21  Misc.  225,  45  N.  Y.  Supp.  640;  79  N.  Y.  Supp.  644,  hold- 
ing that  deed  with  provision  "reserving  right  to  take  water  from  ditch,"  not  an 
exception  but  reservation  of  easement;  Stuyvesant  v.  Early,  33  Misc.  646,  68 
N.  Y.  Supp.  903,  holding  that  easement  of  drainage  exists  by  implied  right 
when  continuous  and  apparent;  Winne  v.  Winne,  40  Misc.  437,  82  N.  Y.  Supp. 
647,  holding  that  uninterrupted  use  of  passageway  between  two  highways  for 
thirty  years  gives  grantee  right  to  continue  its  use;  Winne  v.  Winne,  95  App. 
Div.  50,  82  N.  Y.  Supp.  647,  holding  that  where  a  party  owning  land  main- 
tained a  driveway  across  part  for  access  from  his  dwelling,  and  afterward 
by  his  will  divided  it  between  his  two  sons,  each  took  their  part  subject  to  the 
easement  for  the  driveway  which  he  had  established. 

Distinguished  in  Whyte  v.  Builders'  League,  164  N.  Y.  433,  58  N.  E.  517,  Af- 
firming 23  Misc.  385,  52  N.  Y.  Supp.  65,  35  App.  Div.  480,  54  N.  Y.  Supp.  822, 
holding  that  implied  easements  are  not  granted  when  heirs  partition  property  by 
deeds  of  equal  dates;  Re  Rochester,  24  App.  Div.  387,  48  N.  Y.  Supp.  764,  hold- 
ing that  right  of  drainage  is  cut  off  when  portion  of  land  is  condemned  for  park 
purposes. 
Corporeal  appurtenances  to  personal  property. 

Cited  in  footnote  to  Forrest  v.  Vanderbilt.  52  L.  R.  A.  473,  which  holds  naphtha 
launch  not  appurtenance  of  yacht  with  which  it  was  used  as  tender. 
Rights    to   waters    of   springy 

Cited  in  Johnson  v.  Gould,  60  W.  Va.  93,  53  S.  E.  798,  holding  that  where  in 
the  partition  of  lands  a  right  to  take  waters  from  a  certain  spring  was  reserved, 
the  owner  of  the  servient  estate  could  not  interfere  with  the  flow  of  the  water, 
to  the  detriment  of  the  owner  of  the  dominant  estate. 

Cited  in  footnote  to  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which  sustains  right 
under  statute  to  appropriate  water  of  spring  without  natural  outlet. 
Rights  to  subterranean   waters. 

Cited  in  Charon  v.  Clark,  50  Wash.  194,  17  L.R.A. (N.S.)  650,  126  Am.  St. 
Rep.  896,  96  Pac.  1040,  holding  that  where  a  landowner  grants  another  the  per- 
petual right  to  a  flow  of  a  certain  amount  of  water  from  the  artesian  well  upon 
the  place,  and  afterward  sells  the  land  subject  to  all  the  existing  rights  to  take 
water,  the  grantee  will  not  be  allowed  to  divert  the  flow. 

Cited  in  note    (17  L.R.A. (N.S.)    648)    on  effect  of  grant  upon  rights  in  per- 
colating water. 
What   is  a   watercourse. 

Cited  in  footnotes  to  Case  v.  Hoffman,  20  L.  R.  A.  40,  which  holds  subter- 
ranean and  surface  flow  between  natural  lake  and  creek,  a  watercourse;  Cham- 
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berlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  between  parts  of 
bridge  not  a  watercourse. 
Malicious   erection   of  fence. 

Cited  in  note  (40  L.  R.  A.  177)   on  liability  for  malicious  erection  of  fence. 
Liability  for   injury  In  exercise  of   li-iial   right. 

Cited  in  note  (25  Eng.  Rul.  Cas.  83)  on  liability  for  wilfully  and  intentionally 
harming  another  in  exercise  of  a  legal  right. 

19  L.  R.  A.  102,  DAVIS  v.  SPAULDING,  157  Mass.  431,  32  N.  E.  650. 
H  iuhl    to  percolating;  water. 

Approved  in  Edwards  v.  Haeger,  180  111.  108,  54  N.  E.  176,  construing  deed  of 
mill  property  with  right  to  dig  ditches  on  wet  land  to  increase  amount  of  water, 
not  to  preclude  digging  well  on  high  land;  Case  v.  Hoffman,  100  Wis.  327,  72 
N.  W.  390,  holding  that  owner  of  soil  may  use  percolating  water  thereon,  although 
damage  may  happen  to  adjacent  proprietor. 

Cited  in  King  v.  Chamberlin,  20  Idaho,  511,  118  Pac.  1099,  holding  that  person 
who  builds  dam  on  his  land  and  collects  surface  water  and  forms  lake,  which  in 
no  way  is  fed  from  natural  stream,  has  absolute  title  to  water  so  impounded; 
Hathorn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  352,  23  L.R.A.  ( N.S. )  450,  128 
Am.  St.  Rep.  555,  87  N.  E.  504,  16  Ann.  Cas.  989  (dissenting  opinion),  on  the 
right  to  intercept  the  flow  of  subterranean  waters. 

Cited  in  note  (99  Am.  St.  Rep.  69)  on  landowner's  right  in  percolating 
waters.  U;  •• 

Distinguished  in  Charon  v.  Clark,  50  Wash.  194,  17  L.R.A.(N.S.)  650,  126 
Am.  St.  Rep.  896,  96  Pac.  1040,  holding  that  where  the  landowner  grants  to 
another  the  perpetual  right  to  a  certain  flow  of  water  from  an  artesian  well,  a 
subsequent  purchaser  of  the  land  cannot  interfere  with  the  other's  rights  to  such 
flow  of  water. 
Right  to  water  of  spring. 

Cited  in  Metcalf  v.  Nelson,  8  S.  D.  90,  59  Am.  St.  Rep.  746,  65  N.  W.  911, 
holding  that  owner  of  soil  had  exclusive  right  to  use  water  in  spring. 

19  L.  R.  A.   105,  ROCK  ISLAND  &  P.  R.  CO.  v.  DIMICK,   144  111.  628,  32  N. 

E.  291. 
Specific   performance   of   contract. 

Approved  in  Godschalk  v.  Fulmer,  176  111.  68,  51  N.  E.  852,  refusing  specific 
performance  because  of  impossibility  of  determining  definitely  what  agreement 
was;  Carson  v.  Davis,  171  111.  501,  49  N.  E.  701,  refusing  specific  performance 
of  land  contract,  because  amount  of  consideration  was  ambiguous;  Sloniger  v. 
Sloniger,  161  111.  278,  43  N.  E.  1111,  holding  error  to  enforce  will  as  contract  to 
convey  land  when  testator's  statements  of  intention  to  devise  only  evidence  of 
contract. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co. 
35  L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for 
as  condition  of  specific  performance  of  contract. 
Right  of  access. 

Cited  in  Rathbun  v.  New  York,  N.  H.  &  H.  R.  Co.  20  R.  I.  63,  37  Atl.  300, 
sustaining  right  of  passageway  of  grantee  of  separated  part,  when  grantor  was 
so  entitled;  McEwan  v.  Baker,  98  111.  App.  275,  holding  grantee  entitled  to  right 
of  access  when  grantor's  land  surrounds  parcel  conveyed. 
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Injunction  against  breach  of  contract. 

Cited   in  note    (90  Am.   St.  Rep.   635)    on   injunction   against  breach   of   con- 
tract. 
Possession  of  land  as  notice. 

Cited  in  Longshore  v.  Chicago  G.  W.  R.  Co.  147  Iowa,  466,  124  N.  W.  795, 
holding  that  where  right  of  way  fences  were  built  in  and  attached  to  span  of 
railroad  bridge  forming  fenced  passage  under  track,  subsequent  purchaser  of 
road  was  put  upon  inquiry  as  to  whether  there  was  agreement  between  prede- 
cessor and  land  owner  for  under-track  crossing. 

Cited  in  notes  (13  L.R.A. (N.S.)  96)  on  possession  of  land  as  notice  of  title: 
(104  Am.  St.  Rep.  334)  on  effect  of  possession  of  real  property  as  notice. 

19  L.  R.  A.  110,  PLUMMER  v.  YOST,  144  111.  68,  33  N.  E.  191. 
Right    to    vote. 

Approved  in  Collier  v.  Anlicker,  189  111.  45,  59  N.  E.  615,  holding  that  statu^ 
tory  requirement  as  to  residence  applies  to  persons  voting  at  school  elections ; 
Bloome  v.  Hograeff,  193  111.  198,  61  N.  E.  1071,  holding  that  registration  law 
does  not  embrace  school  elections;  State  ex  rel.  Porter  v.  Crook,  126  Ala.  613% 
28  So.  745,  holding  words  "qualified  electors"  in  act  to  provide  for  location  of 
county  seat  not  referable  to  qualified  electors  under  statutes  and  Constitution. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32     Fla.  567,  22  L.  R.  A.   134,  14  So. 
383,  sustaining  law  restricting  voters  at  city  election  to  persons  entitled  to  vote 
at  preceding  general  election. 
Of  women. 

Approved  in  Ackerman  v.  Haenck,  147  111.  519,  35  N.  E.  381,  holding  women 
over  twenty-one  qualified  to  vote  for  president  and  members  of  board  of  educa- 
tion; Re  Woods,  5  Misc.  583,  26  N.  Y.  Supp.  169,  refusing  mandamus  to  compel 
election  inspectors  to  strike  out  votes  cast  by  women  for  county  school  com- 
missioner; Harris  v.  Burr,  32  Or.  362,  39  L.  R.  A.  771,  52  Pac.  17,  declaring  con- 
stitutional, law  permitting  women  to  vote  for  school  officers;  People  ex  rel. 
Tilden  v.  Welsh,  70  111.  App.  644,  holding  that  woman  cannot  vote  upon  proposi- 
tion to  establish  township  high  school ;  Garrison  v.  Little,  75  111.  App.  415, 
holding  woman's  suffrage  not  against  policy  of  the  law;  Dorsey  v.  Brigham,  17Z 
111.  255,  42  L.  R.  A.  810,  69  Am.  St.  Rep.  228,  52  N.  E.  303,  holding  that  woman 
must  be  citizen  to  vote  for  school  officers. 

Cited  in  note   (21  L.  R.  A.  662)   on  right  of  women  to  vote. 

Distinguished  in  Coffin  v.  Election  Comrs.  97  Mich.  191,  21  L.  R.  A.  666,  56 
N.  W.  567,  holding  unconstitutional,  law  permitting  woman  to  vote  for  all 
school,  village,  and  city  officers  and  on  all  questions  pertaining  to  school,  village, 
and  city  regulations;  Re  Gage,  141  N.  Y.  117,  25  L.  R.  A.  783,  35  N.  E.  1094, 
holding  unconstitutional,  law  permitting  women  to  vote  for  school  commissioners. 
Constitutional  qualifications  of  voters. 

Cited  in  State  ex  rel.  Gibson  v.  Monahan,  72  Kan.  494,  115  Am.  St.  Rep. 
224,  84  Pac.  130,  7  Ann.  Cas.  661,  holding  that  provisions  of  the  constitutions 
relative  to  qualifications  of  voters  apply  only  to  elections  and  offices  con- 
templated by  the  constitution,  and  does  not  apply  to  the  question  of  the  creation 
of  drainage  districts;  Menton  v.  Cook,  147  Mich.  542,  111  N.  W.  94,  holding 
that  a  submission  of  the  proposition  to  borrow  money  by  a  city,  is  not  an 
election  within  the  contemplation  of  the  constitution  so  that  the  legislature 
may  change  the  qualifications  of  the  electors  to  vote  thereon;  Coggshall  v.  Des 
Moines,  138  Iowa,  738,  128  Am.  St.  Rep.  221,  117  N.  W.  309,  on  the  ri^ht  ot 


503  L.  E.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  119 

the    legislature    to    change    the    qualifications    of    voters    in   elections    not    con- 
templated by  the  constitution. 

Distinguished  in  Livesley  v.  Litchfield,  47  Or.  255,  114  Am.  St.  Rep.  920,  83 
Pac.  142,  holding  that  the  legislature  had  no  power  under  the  state  constitu- 
tion to  prescribe  the  qualifications  of  voters  in  municipal  elections,  other  than 
such  as  are  prescribed  by  the  constitution. 

Hiulit    of   legislature    to   create   offices   other   tban   those   provided   by   the 
state  constitution. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  378,  39  So.  929,  holding  that 
where  there  was  no  inhibition  in  the  constitution  as  to  the  creation  of  other 
offices  than  those  mentioned  therein,  the  legislature  has  the  right  to  create  such 
other  offices  to  be  appointive  or  elective,  provided  no  provision  of  the  constitu- 
tion is  violated;  People  ex  rel.  Wies  v.  Bowman,  247  111.  284,  93  N.  E.  244, 
holding  that  legislature  has  right  to  declare  what  officers  should  manage  sani- 
tary district,  and  how,  when  and  by  whom  they  should  be  elected  or  appointed. 

19  L.  R.  A.  114,  NIAGARA  F.  INS.  CO.  v.  SCAMMON,  144  111.  490,  28  N.  E.  919, 
32  N.  E.  914. 

Followed  in  Commercial  Union  Assur.  Co.  v.  Scammon,  144  111.  506,  32  N.  E. 
916,  without  discussion. 
Apportionment    of   insurance. 

Approved  in  Traders'  Ins.  Co.  v.  Pacaud,  150  111.  253,  41  Am.  St.  Rep.  355, 
37  N.  E.  460,  Affirming  51  111.  App.  252,  refusing  to  apportion  insurance  be- 
tween owners  of  elevator,  and  persons  holding  warehouse  receipts,  when  each 
obtained  insurance  independently;  Cannon  v.  Home  Ins.  Co.  49  La.  Ann.  1373, 
22  So.  387,  refusing  to  apportion  loss  when  mortgagee  and  mortgagor  had  sep- 
arate insurance. 
Breach  of  condition. 

Cited  in  Farmers  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  509,  78  N.  W.  933,  hold- 
ing that  foreclosure  was  not  violation  of  clause  avoiding  insurance,  if  property 
become  involved  in  litigation. 

19  L.  R.  A.  119,  ILLINOIS  C.  R.  CO.  v.  PEOPLE,  143  111.  434,  33  N.  E.  173. 

Reversed  in  163  U.  S.  142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096. 
Reasonableness    of   railroad   regulations. 

Approved  in  State  v.  Gladson,  57  Minn.  390,  24  L.  R.  A.  504,  59  N.  W.  487, 
and  Cleveland  C.  C.  C.  &  St.  L.  R.  Co.  v.  People,  175  111.  364,  51  N.  E.  842,  sus- 
taining law  compelling  railroad  companies  to  stop  all  trains  at  county  seats; 
People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  558,  75  N.  Y.. 
Supp.  202,  refusing  to  compel  street  railroad  company  to  operate  two  parallel 
lines  during  all  hours,  when  one  line  sufficient. 

Cited  in  footnotes  to  State  v.  Gladson,  24  L.R.A.  502,  which  holds  valid,  act 
requiring  stopping  of  all  regular  passenger  trains  at  county  seats;  Central 
Stockyards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.R.A.  213,  which  holds  that  state 
cannot  require  delivery  of  interstate  freight  by  one  carrier  to  another  within 
its  borders  in  order  that  it  may  reach  a  particular  depot. 

Cited  in  notes  (14  L.R.A. (N.S.)  293)  on  right  to  limit  speed,  or  require 
stopping,  of  interstate  and  mail  trains;  (54  L.  ed.  U.  S.  971)  on  state  regula- 
tion of  stops  of  interstate  passenger  and  mail  trains. 

Distinguished  in  Chicago  &  E.  I.  R.  Co.  v.  People,  222  111.  404,  78  N.  E.  784, 
holding  that  the  statute  requiring  railroads  to  stop  their  trains  at  county 
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seats  does  not  compel  a  company  to  stop  its  trains  at  a  certain  depot,  where  it 
already  does  so  at  another  depot  within  the  county  seat. 
• —  As    Federal    uuestion. 

Cited  in  People  ex  rel.  Sweeney  v.  Rock  Island  &  P.  R.  Co.  71  Fed.  753,  holding 
Federal  question  involved  in  proceedings  to  compel   railroad  to  stop  interstate 
trains  at  all  stations. 
Enactment    of    statute    or    ordinance;    entries    In    journal. 

Cited  in  Webster  v.  Hastings,  59  Neb.  568,  81  N.  W.  510,  holding  entries  in 
journal,  evidence  of  passage  of  act  superior  to  evidence  furnished  by  bill; 
Boyd  v.  Chicago,  B.  &  Q.  R.  Co.  103  111.  App.  202,  holding  that  journal  shows  that 
ordinance  was  not  legally  adopted,  because  it  did  not  show  ayes  and  nays;  Chi- 
cago Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111.  342,  65  N.  E.  329,  sus- 
taining presumption  that  ordinance  was  properly  presented  and  read,  where 
journal  is  silent  on  that  question;  Neiberger  v.  He Cul lough,  253  111.  320,  97 
N.  E.  660,  holding  that  it  is  competent  to  show  by  journal  of  either  branch  of 
general  assembly  that  act  was  not  passed  in  mode  prescribed  by  constitution; 
People  ex  rel.  Partello  v.  McCullough,  210  111.  511,  71  N.  E.  602,  on  the  right 
to  resort  to  the  legislative  journals  to  ascertain  whether  a  statute  has  been 
validly  enacted. 

Cited  in  notes   (23  L.R.A.  344)   on  collusiveness  of  enrolled  bill;    (40  L.R.A. 
(N.S.)   36)   on  same  point. 
Effect  of  changing-  section   number  or  title. 

Cited  in  Otis  v.  People,  196  111.  552,  63  N.  E.  1053,  sustaining  act  which  gave 
wrong  number  of  section  amended,  when  subject-matter  of  act  amended  was 
stated  in  title,  and  section  amended  was  inserted  in  new  act;  State  ex  rel.  Aull 
v.  Field,  119  Mo.  609,  24  S.  W.  752,  holding  validity  of  act  unaffected  by  amend- 
ment of  title  during  'enactment;  Patton  v.  People,  229  111.  518,  82  N.  E.  386, 
holding  that  where  the  legislature  intended  to  amend  a  certain  section  but  by 
mistake  designated  it  as  a  different  section  which  was  nowhere  in  the  amended 
act,  such  amendment  will  be  held  to  amend  the  section  intended. 
Changing  location  of  railroad. 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  149  111.  461,  37  N.  E.  78, 
denying  railroad  company's  power  to  change  location  of  right  of  way  after 
having  once  exercised  power  to  condemn  property. 

Cited  in  Brown  v.  Atlantic  &  B.  R.  Co.  126  Ga.  251,  55  S.  E.  24,  7  Ann.  Cas. 
1026,  holding  that  a  railroad  which  has  been  given  the  power  to  locate  its  right 
of  way  between  two  termini  and  has  exercised  that  power,  cannot  afterward 
change  its  road  bed  without  the  express  consent  of  the  legislature;  Cairo,  V. 
A  C.  R.  Co.  v.  Woodyard,  226  111.  335,  80  N.  E.  882,  9  Ann.  Cas.  55,  holding  that  a 
railroad  company  that  has  exercised  its  power  to  locate  its  roadbed,  could  not 
afterward  exercise  the  power  of  eminent  domain  for  the  purpose  of  straighten- 
ing it. 

Cited  in  note   (36  L.  R.  A.  510)   on  right  to  relocate  railroad. 

Distinguished  in  Chicago  &  M.  Electric  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.  211 
111.  361,  71  N.  E.  1017,  holding  that  a  change  of  the  road  bed  within  the  one 
hundred  foot  right  of  way  allowed  by  statute,  is  not  such  a  relocation  as  neces- 
sitates the  permission  of  the  legislature;  Chicago  &  N.  W.  R.  Co.  v.  Chicago 
Mechanics'  Institute,  239  111.  203,  87  N.  E.  933,  holding  that  the  building  of  a 
new  depot  is  not  such  a  relocation  as  to  require  the  consent  of  the  legislature. 
Opinion  evidence. 

Approved  in  Gundlach  v.  Schott,  192  111.  513,  85  Am.  St.  Rep.  348,  61  N.  E. 
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332.  holding  expert  evidence  proper  on  question  of  danger  of  operating  machinery 
with  twisted  belt;  Roberts  v.  Chicago  &  G.  T.  R.  Co.  78  111.  App.  531,  holding 
incompetent,  opinion  of  witness  whether  displacement  of  rail  was  caused  by 
train  or  third  persons;  North  Kankakee  Street  R.  Co.  v.  Blatchford,  81  111.  App. 
611,  holding  witness  having  no  experience  with  street  railways,  incompetent  to 
give  opinion  as  to  effect  of  absence  of  fenders;  Batchelor  v.  Union  Stock  Yard 
&  Transit  Co.  88  111.  App.  399,  rejecting  opinion  of  witness  as  to  whether  switch- 
man, suing  for  injuries,  could  have  performed  duties  in  safety. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Curtis,  134  111.  App.  568,  holding 
where  the  matter  inquired  aboiit  requires  no  special  knowledge  and  all  the  facts 
upon  which  such  opinions  are  based  can  be  ascertained,  it  is  not  proper  to  admit 
expert  testimony;  Savage  v.  Hayes  Bros.  Co.  142  111.  App.  320,  holding  that 
when  the  facts  upon  which  the  opinions  are  founded  cannot'  be  ascertained  and 
made  intelligible  to  the  court  and  jury,  the  opinions  of  experts  are  admissible. 
Evidence  as  to  use  of  care. 

Cited  in  Quincy  Gas  &  Electric  Co.  v.  Clark,  109  111.  App.  23,  holding  evidence 
that  deceased  was  careful  in  performance  of  his  duties  as  lineman,  inadmissible 
in  action  for  negligent  death. 
Mandamus  to  compel  corporation  to  perform  duty. 

Cited  in  notes  (37  Am.  St.  Rep.  322)  on  mandamus  to  compel  private  corpora- 
tion to  perform  duty;  (7  Eng.  Rul.  Cas.  464)  on  right  to  compel  public  service 
corporation  to  perform  its  obligations  and  to  refrain  from  exceeding  its  powers. 

19  L.  R.  A.  127,  GENET  v.  DELAWARE  &  H.  CANAL  CO.  136  N.  Y.  593,  32 
N.  E.  1078. 

Subsequent  appeals  in  2  App.  Div.  491,  37  N.  Y.  Supp.  1087,  Reversing  13  Misc. 
409,  35  N.  Y.  Supp.  147,  137  N.  Y.  626,  33  N.  E.  601,  163  N.  Y.  173,  57  N.  E, 
297,  Modifying  14  App.  177,  43  N.  Y.  Supp.  589,  and  170  N.  Y.  278,  63  N.  E. 
350,  reversing  49  App.  "Div.  645,  63  N.  Y.  Supp.  230 ;  Genet  v.  Delaware  &  H. 
Canal  Co.  186  N.  Y.  423,  79  N.  E.  437. 
Implied  agreement. 

Approved  in  Wilson  v.  Mechanical  Orguinette  Co.  170  N.  Y.  550,  63  N.  E.  550, 
holding  that  transferee  of  business  of  one  bound  to  pay  certain  royalties  impliedly 
agrees  to  continue  the  payment;  Jazquin  v.  Boutard,  89  Hun,  447,  35  N.  Y.. 
Supp.  496,  holding  agreement  that  principal  shall  furnish  agent  with  samples 
and  price  lists  implied  in  contract  of  hiring;  Morier  v.  Moran,  58  111.  App.  239^ 
holding  that  agreement  to  take  entire  output  of  coal  mine  (from  one  to  three 
cars  per  day)  implies  obligation  to  put  out  not  less  than  one,  and  not  more  than 
three,  car  loads  per  day;  Baker  Transfer  Co.  v.  Merchants'  Refrigerating  &  Ice 
Mfg.  Co.  1  App.  Div.  509,  37  N.  Y.  Supp.  276,  holding  that  court  will  imply  cov- 
enant to  furnish  ice,  under  agreement  to  deliver  with  no  promise  to  furnish; 
Hawkes  v.  Taylor,  70  111.  App.  262,  holding  that  agreement  to  pay  vendor  out 
of  part  of  net  proceeds  of  mine,  without  requiring  operation  of  mine,  did  not 
imply  such  provision;  Genet  v.  Delaware  &  H.  Canal  Co.  163  N.  Y.  175,  57  N.  E. 
297,  Modifying  14  App.  Div.  177,  43  N.  Y.  Supp.  589,  holding  lessor  not  entitled 
to  all  coal  below  certain  size,  although  lease  only  provided  for  payment  of  large 
size;  Horton  v.  Hall  &  C.  Mfg.  Co.  94  App.  Div.  407,  88  N.  Y.  Supp.  73,  holding 
that  contract  to  employ  commission  agent  to  sell  goods  implies  agreement  to 
continue  to  manufacture  them;  Corbet  v.  Manhattan  Brass  Co.  93  App.  Div. 
220,  87  N.  Y.  Supp.  577,  holding  it  not  optional  to  discontinue  manufacture 
and  sale  of  lamps,  under  agreement  to  manufacture  them  and  pay  royalties. 

Cited  in  Marvin  v.  Rogers,  53  Tex.  Civ.  App.  428,  115  S.  W.  863,  to  the  point 
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that  implied  agreement  always  exists  where  equity  and  justice  require  party 
to  do  or  refrain  from  doing  thing  in  question;  Hearn  v.  Stevens,  111  App.  Div. 
107,  97  X.  Y.  Supp.  566,  on  contract  of  employment  for  a  specified  time  as  im- 
plying an  agreement  that  the  employer  will  continue  business  for  that  length 
of  time;  Byrns  v.  United  Telepherage  Co.  105  App.  Div.  72,  93  X.  Y.  Supp.  906, 
holding  that  the  employment  of  a  salesman  on  commission  does  not  imply  an 
agreement  that  the  employer  shall  manage  its  business  in  a  reasonably  prudent 
manner;  Creamer  v.  Metropolitan  Securities  Co.  120  App.  Div.  429,  105  N.  Y. 
Supp.  28,  holding  the  purchase  of  the  property  of  a  street  railway  under  certain 
agreements  as  to  franchise  to  be  obtained  implies  that  the  franchise  would  be 
exercised  after  it  was  acquired. 

Cited  in  footnotes  to  Gotthelf  v.  Stranahan,  20  L.  R.  A.  455,  which  holds 
subsequent  local  assessments  not  within  vendor's  contract  to  convey  free  from 
encumbrances;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  holding  that  guaranty  of 
dividends  for  term  of  years  implies  existence  of  corporation  during  time  specified. 

Distinguished  in  Mason  v.  Standard  Distilling  &  Distributing  Co.  85  App. 
Div.  528,  83  N.  Y.  Supp.  343,  holding  on  demurrer  that  a  defense  of  disability  to 
perform  a  contract  by  a  corporation  is  good  if  under  any  circumstances  the  dis- 
ability may  be  proved  not  to  have  been  the  voluntary  act  of  the  party;  Joseph 
v.  Sulzberger,  136  App.  Div.  507,  121  N.  Y.  Supp.  73,  holding  that  a  provision 
will  be  implied  into  a  contract  only  to  enforce  a  manifest  equity,  or  to  reach  a 
result  which  the  unequivocal  acts  of  the  parties  indicate  that  they  intend  to 
effect;  Security  Trust  &  L.  Ins.  Co.  v.  Ellsworth,  129  Wis.  364,  109  X.  W.  125, 
holding  that  where  under  an  agency  contract  it  was  provided  that  the  principal 
was  to  pay  subordinate  agents  in  case  the  agent  resigned,  there  was  no  im- 
plied covenant  to  continue  the  agency  except  for  a  reasonable  time  to  see  if 
the  business  would  prove  profitable. 
Lease  of  miningr  lands  as  chattel  interest. 

.Cited  in  Sanford's  Appeal,  75  Conn.  595,  54  Atl.  739,  holding  only  chattel 
interest  created  under  lease  of  land  for  forty  years  for  sole  purpose  of  digging 
and  removing  minerals;  Buck  v.  Cleveland,  143  App.  Div.  878,  128  X.  Y.  Supp. 
864,  to  the  point  that  agreement  in  form  of  lease  giving  certain  rights  to  mine 
coal  is  not  conveyance  of  coal  but  executory  contract  for  mining  it;  Harvey 
Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  615,  6  L.R.A.(X.S.)  634,  53  S.  E.  928, 
holding  that  a  mining  lease  was  a  chattel  real  under  the  statutes  relating  to 
taxation;  State  v.  Evans,  99  Minn.  227,  108  N.  W.  958,  9  Ann.  Cas.  520,  on  the 
rights  of  the  miner  and  land  owner  as  being  governed  by  the  laws  of  tenancy 
and  not  by  the  laws  of  sales. 

Cited   in   note    (4   L.R.A.  (X.S.)    210)    as   to   when   agreement   or    instrument 
conferring  right  to  mine  coal  is  to  be  regarded  as  absolute  sale  or  conveyance 
of  coal  in  place,  as  distinguished  from  lease  or  conditional  sale. 
Conduct  of  lessees  of  mining  property. 

Cited  in  Chauvenet  v.  Person,  217  Pa.  475,  11  L.R.A.  (X.S.)  423,  66  Atl.  855, 
holding  that  by  paying  the  minimum  royalty  on  mining  property,  the  lessee 
could  not  prevent  the  operation  of  the  forfeiture  clause  that  if  mining  opera- 
tions were  not  commenced  within  a  certain  time  that  the  lease  would  be  for- 
feited. 

19  L.  R.  A.  134,  STATE  ex  rel.  TORRYSOX  v.  GREY,  21  Xev.  378,  32  Pac.  190. 
Formalities  of  constitutional  amendment. 

Cited  in  footnotes  to  Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds 
governor's  approval  of  proposed  constitutional  amendment  unnecessary;  State 
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ex  rel.  Wineman  v.  Dalil,  34  L.  R.  A.  97,  which  holds  submission  to  popular  vote, 
of  proposal  for  constitutional  convention,  properly  made  by  legislature;  Wor- 
nian  v.  Hagan,  21  L.  R.  A.  716,  which  holds  governor's  proclamation  of  adoption 
of  constitutional  amendment,  conclusive;  Edwards  v.  Lesueur,  31  L.  R.  A.  815, 
which  holds  proposed  constitutional  amendment  for  changing  location  of  seat 
of  state  government,  not  invalidated  by  new  conditions  imposed. 
Enactment  of  statute. 

Cited  in  State  ex  rel.  Coffin  v.  Howell,  26  Nev.  104,  64  Pac.  466,  holding  bill 
rendered  invalid  by  failure  of  presiding  officers  to  sign  as  directed  by  Constitu- 
tion. 
Xotlce   of   charter    election. 

Cited  in  State  ex  rel.  Mullen  v.  Doherty,  16  Wash.  389,  58  Am.  St.  Rep.  39, 
47  Pac.  958,  holding  that  provision  requiring  all  charter  elections  to  be  upon 
notice  does  not  require  posting  notice  in  each  election  district. 

19  L.  R.  A.  138,  CLARK  v.  SHELDON,   134  N.  Y.  333,  48  N.  Y.  S.  R.  279,  32 

N.  E.  23. 
Purchasing    town    bonds    with    taxes    paid    by    railroads. 

Approved  in  Ackerson  v.  Niagara  County,  72  Hun,  618,  25  N.  Y.  Supp.  196, 
holding  that  town  has  a  right  to  bring  action  to  recover  amount  of  taxes  paid 
by  railroad  which  should  have  been  used  to  purchase  bonds  of  town;  Walsh  v. 
Richards,  22  Misc.  613,  50  N.  Y.  Supp.  1114,  holding  that  county  treasurer  must 
use  taxes  paid  by  railroad,  to  purchase  bonds  issued  by  town  to  aid  construc- 
tion of  railroad. 
Recovery  of  railroad  tax  moneys. 

Cited  in  Ulster  County  v.  State,  177  N.  Y.  193,  69  N.  E.  370,  holding  state 
liable  to  refund  moneys  derived  from  taxes  on  railroads  in  towns  bonded  for 
their  construction  and  paid  by  counties  as  part  of  their  state  tax. 

Distinguished  in  Peirson  v.  Wayne  County,  155  N.  Y.  110,  49  N.  E.  766,  Af- 
firming 87  Hun,  611,  34  N.  Y.  Supp.  568,  and  Vinton  v.  Cattaraugus  County,  89 
Hun,  587,  35  N.  Y'.  Supp.  285,  holding  that  recovery  by  town  in  action  against 
county  for  misappropriation  of  railroad  taxes  cannot  include  sums  of  which 
town  has  had  benefit. 
Taxpayer's  action  to  enforce  claim  of  municipality. 

Cited  in  note    (14  L.R.A.  (N.S.)    299)    on  right  of  taxpayer  to  maintain   suit 
to   enforce   claim  of  municipality. 
Interest   on   funds  misappropriated   by  treasurer. 

Cited  in  Syracuse  v.  Roscoe,  66  Misc.  329,  123  N.  Y.  Supp.  403,  holding  that 
•city  is  entitled  to  interest  upon  amount  misappropriated  by  treasurer  from 
time  he  turned  over  his  office  to  successor. 

19  L.  R,  A.  141,  PEOPLE  v.  PHYFE,  136  N.  Y.  554,  32  N.  E.  978. 
Restrictions   on    rig-ht    of   contract. 

Cited  in  footnotes  to  State  v.  Julow,  29  L.  R.  A.  257,  which  holds  unlawful, 
requirement  as  condition  of  employment  that  employee  shall  not  belong  to  labor 
union;  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445,  which  denies 
right  to  prevent  transfer  of  property  in  payment  of  debt  while  solvent. 

Cited  in  notes  (21  L.  R.  A.  796,  797)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business:  (28  L.  R.  A.  276)  on  validity  and  effect  of  statutes 
requiring  wages  to  be  paid  in  lawful  money. 


19  L.R.A.  141]  L.  R.  A.  CASES  AS  AUTHORITIES.  508 

Hours  of  employment. 

Followed  in  People  v.  Lochner,  73  App.  Div.  126,  76  N.  Y.  Supp.  396,  sustain- 
ing law  prohibiting  employment  of  bakers  more  than  sixty  hours  per  week. 

"cited  in  People  v.  Erie^R.  Co.  198  N.  Y.  376,  29  L.R.A. (N.S.)  246,  139  Am. 
St.  Rep.  828,  19  Ann.  Cas.  811,  91  N.  E.  849,  holding  provision  that  railroad 
operators  working  under  the  block  system  should  not  remain  on  duty  for  more 
than  eight  hours  at  a  time  was  constitutional. 

Cited  in  footnotes  to  Wenham  v.  State,  58  L.  R.  A.  825.  which  sustains  stat- 
ute limiting  hours  of  work  of  women  in  certain  employments;  Re  Morgan,  47 
L.  R.  A.  52,  which  holds  void,  eight-hour  law  applying  only  to  miners  and 
smelters;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains  eight-hour  law  applicable 
only  to  employees  of  state,  municipality,  or  subdivision  of  state;  Holden  v.  Hardy, 
37  L.  R.  A.  103,  which  sustains  act  prohibiting  employment  of  laborers  in  mines 
more  than  eight  hours  per  day;  Short  v.  Bullion,  B.  &  C.  Min.  Co.  45  L.  R.  A. 
603,  which  sustains  eight-hour  law  for  miners,  smelters,  and  refiners;  Cleveland 
v.  Clements  Bros.  Constr.  Co.  59  L.  R.  A.  775,  which  holds  void,  act  limiting 
work  of  laborers  on  public  contract  to  eight  hours  per  day;  State  v.  Buchanan, 
59  L.  R.  A.  342,  which  sustains  prohibition  against  employment  of  women  more 
than  ten  hours  a  day  in  certain  establishments;  Re  Ten-Hour  Law,  61  L.  R.  A. 
612,  which  sustains  limitation  of  work  of  street  railway  employees  to  ten  hours 
per  day;  Fiske  v.  People,  52  L.  R.  A.  291,  which  holds  void,  restriction  of  hours 
of  labor  on  city  contracts  to  eight  hours  per  day;  State  v.  McNally,  36  L.  R.  A. 
533,  which  denies  power  of  city  council  to  make  violation  of  ordinance,  fixing 
hours  of  labor  on  public  works,  a  misdemeanor. 

Cited  in  note    (65  L.R.A.  52)    on  legislative  limitation  of  hours  of  labor. 
Refusal  to  black  shoes  of  negro. 

Cited  in  Burks  v.  Bosso,  180  X.  Y.  344,  105  Am.  St.  Rep.  762,  73  N.  E.  58, 
reversing  81  App.  Div.  541,  81  N.  Y.  Supp.  384,  holding  under  a  statute 
providing  that  all  persons  shall  be  entitled  to  equal  accomodations  in  hotels 
and  other  places  of  public  accommodation,  the  refusal  to  black  the  shoes  of  a 
colored  person  does  not  subject  the  owner  of  a  public  shoe-shining  stand  to 
the  penalties  provided  by  the  statute. 
Indictment  for  violation  of  statute. 

Approved  in  People  v.  Stone,  85  Hun,  135,  32  N.  Y.  Supp.  519,  sustaining 
demurrer  to  indictment  for  issuing  false  certificate,  when  statute  does  not  make 
such  act  a  crime. 

19  L.  R.  A.  145,  STATE  v.  BURBEE,  65  Vt.  1,  36  Am.  St.  Rep.  775,  25  Atl.  964. 
Right    of   jury    to    decide    Question    of    law    and    fact. 

Cited  in  Sparf  v.  United  States,  156  U.  S.  72,  39  L.  ed.  351,  15  Sup.  Ct.  Rep.  273r 
holding  that  jury  must  receive  its  law  from  court  in  murder  case;  People  v. 
Warren,  122  Mich.  504,  80  Am.  St.  Rep.  582,  81  N.  W.  360,  holding  that  judge 
cannot  compel  verdict  of  guilty  when  jurors  are  unwilling  to  render  such  verdict; 
State  v.  Main,  69  Conn.  145,  36  L.  R.  A.  630,  footnote  p.  623,  61  Am.  St.  Rep. 
30,  37  Atl.  80,  sustaining  refusal  to  allow  jury  to  pass  on  constitutionality  of 
law  condemning  trees  affected  with  "yellows;"  State  v,  Gannon,  75  Conn.  225, 
52  Atl.  727,  holding  charge  that  "jury  are  judges  of  law  and  fact,"  under  statute 
providing  that  court  shall  state  its  opinion  to  jury  on  questions  of  law  arising 
in  criminal  case,  and  submit  to  jury  law  and  facts  without  direction  how  to  find, 
erroneous;  State  v.  Dickey,  48  W.  Va.  329,  37  S.  E.  695,  holding  jury  not  judges 
of  law  and  fact  in  criminal  cases;  Oakes  v.  State,  98  Miss.  93.  33  L.R.A. (N.S.) 
215,  54  So.  79,  holding  that  court  may  require  jury  to  consider  only  law  given, 
in  its  charge  in  libel  suit;  State  v.  Daley,  54  Or.  519,  103  Pac.  502.  holding 
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that  under  constitution  jury  have  not  moral  right  in  criminal  cases  to  dis- 
regard directions  of  court  as  to  law,  although  they  have  power  to  do  so; 
People  v.  Gardner,  143  Mich.  117,  106  N.  W.  541,  holding  that  it  is  the  duty  of 
the  jury  to  follow  instructions  as  to  the  law  of  the  case  and  an  instruction  to 
the  contrary  is  properly  refused. 

Cited  in  footnote  to  State  v.  Hamey,  57  L.  R.  A.  846,  which  denies  right  under 
Constitution  to  have  jury  assess  punishment  in  criminal  cases. 

Cited  in  note  (42  Am.  St.  Rep.  291,  295,)  on  jury  as  judges  of  law  and  fact. 
Competency  of  evidence. 

Cited  in  Welch  v.  Ricker,  69  Vt.  242,  39  Atl.  200,  holding  evidence  that  one 
defendant  hired  and  directed  laborers  on  farm,  competent  to  show  that  he  was 
interested  therein;  State  v.  Noakes,  70  Vt.  255,  40  Atl.  249,  admitting  proof 
that  prisoner  at  times  slept  in  same  room  with  mother  of  murdered  illegitimate 
child,  on  ground  that  it  rendered  their  intimacy  more  probable;  Knapp  v. 
State,  168  Ind.  156,  1Q  N.  E.  1076,  11  Ann.  Cas.  604,  holding  that  where  the 
defendant  testified  that  he  had  heard  the  deceased  had  clubbed  an  old  man  to 
death,  it  was  competent  for  the  state  to  show  that  the  old  man  referred  to 
had  died  of  a  certain  disease. 

Cited  in  note    (82  Am.  St.  Rep.  29)    on  evidence  to  show  credibility  or  bias 
of  witness. 
Common   law   as    to   "boatiible    waters." 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  357,  33  L.  R.  A. 
575,  35  Atl.  323  (dissenting  opinion),  majority  holding  that  "beatable  waters" 
are  equivalent  to  waters  of  "common  passage"  within  common  law. 

19    L.   R.   A.    157,   ROSENTHAL   v.    STATE   CANVASSERS,    50    Kan.    129,    32 

Pac.  129. 
jMandaiuns. 

Cited  in  State  ex  rel.  Dawson  v.  Chicago,  B.  &  Q.  R.  Co.  85  Kan.  656,  118 
Pac.  872  (dissenting  opinion),  on  right  to  mandamus  to  compel  performance  of 
duty  arising  in  future;  State  ex  rel.  Sullivan  v.  Schnitger,  16  Wyo.  520,  95  Pac. 
698,  holding  that  mandamus  will  not  issue  to  coerce  the  performance  of  an 
illegal  act,  or  where  it  is  ineffectual  to  secure  the  right  sought. 

Cited  in  notes    (36  L.R.A.  (N.S.)    1089)    on  mandamus  to  compel  officer  after 
expiration  of  term,  to  perform  official  duty;    (98  Am.  St.  Rep.  889)  on  mandamus 
as   proper   remedy   against   public  officers;    (125  Am.  St.   Rep.   495)    on   duties, 
performance  of  which   may   be   compelled   by  mandamus. 
To   correct    returns. 

Cited  in  Rice  v.  Board  of  Canvassers,  50  Kan.  154,  32  Pac.  134,  refusing  man- 
damus to  correct  returns,  when  writ,  if  issued,  would  be  unavailing;  Grouse  v. 
Nixon,  65  Kan.  845,  70  Pac.  885,  holding  board  of  canvassers  incapable  of  re- 
convening after  adjournment  sine  die;  Sharpless  v.  Buckless,  65  Kan.  842,  70 
Pac.  886,  refusing  mandamus  to  compel  board  of  canvassers  to  reconvene  and 
exclude  votes  cast  under  law  alleged  to  be  unconstitutional;  Board  of  Education 
v.  Welch,  51  Kan.  809,  33  Pac.  654,  and  Re  Gunn,  50  Kan.  177,  19  L.  R.  A.  523, 
32  Pac.  470,  granting  mandamus  to  compel  board  of  canvassers  to  reassemble  and 
correct  returns;  Daniel  v.  Simms,  49  W.  Va.  578,  39  S.  E.  690,  holding  manda- 
mus remedy  to  compel  board  of  canvassers  to  reconvene  and  perform  duties 
left  unperformed  at  adjournment;  Hebb  v.  County  Court,  49  W.  Va.  740,  37 
S.  E.  676,  on  question  of  mandamus  to  correct  returns;  State  ex  rel.  Kustermann 
v.  State  Canvassers,  145  Wis.  323,  130  N.  W.  489;  Holdermann  v.  Schane,  56 
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W.  Va.  14,  48  S.  E.  512.  3  Ann.  Cas.  170. — to  the  point  that  after  canvassing 
body  has  once  fully  acted  it  cannot  be  reconvened  and  compelled  to  act. 
Court's   power   to   determine   senator's   right   to    office. 

Cited  in  Ellison  v.  Barnes,  23  Utah,  191,  63  Pac.  899,  denying  court's  jurisdic- 
tion to  entertain  proceedings  to  try  state  senator's  right  to  office. 

19  L.  R.  A.  161,  Re  ROCHESTER,  136  N.  Y.  83,  49  N.  Y.  S.  R.  86,  32  N.  E.  702. 
Rights    to   award    in    condemnation. 

Cited  in  Patterson  v.  Binghamton,  88  Hun,  278,  34  N.  Y.  Supp.  416,  and  Pat- 
terson v.  Binghamton,  154  N.  Y.  406,  48  N.  E.  739  (dissenting  opinion),  majority 
holding  that  title  to  award  in  condemnation  proceedings,  as  between  owner  and 
purchaser  at  foreclosure  sale,  must  be  settled  by  procedure  provided  by  city 
charter;  Re  Washington  Ave.  34  Misc.  656,  70  N.  Y.  Supp.  599.  holding  that 
mortgagee  has  right  to  award  of  damages  where  foreclosure  pending  prior  to  con- 
demnation by  city;  Re  Seventh  Ave.  59  App.  Div.  177,  69 -N.  Y.  Supp.  63.  holding 
that  right  of  state  to  award  did  not  pass  to  purchaser  under  patent  issued  after 
award  was  made;  United  States  v.  Baker,  183  Fed.  284,  to  the  point  that  when 
land  is  condemned  and  award  made,  lien  of  mortgage  on  land  attaches  to  and 
follows  award;  Re  Reubel,  52  Misc.  605,  103  N.  Y.  Supp.  804,  holding  that  the 
award  for  a  portion  of  the  estate  did  not  pass  to  the  vendee  of  the  remainder 
of  the  land  unless  provided  in  the  deed;  Re  New  York,  118  App.  Div.  121,  103 
N.  Y.  Supp.  180,  holding  that  where  a  portion  of  the  property  covered  by  a 
mortgage  was  taken  for  street  purposes,  and  the  part  remaining  was  insufficient 
to  pay  the  mortgage,  the  lien  of  the  mortgage  attached  to  the  award  of  damages 
to  the  extent  of  the  deficiency. 

Cited  in  note   (88  Am.  St.  Rep.  364)   on  mortgagee's  right  to  award. 

Distinguished  in  Kansas  City  v.  North  American  Trust  Co.  110  Mo.  App.  U">2, 
85  S.  W.  681,  holding  that  the  provisions  of  the  city  charter  providing  that 
pending  appeal  no  interest  shall  be  allowed  on  the  damages  awarded,  does  not 
prevent  a  lien-holder  from  recovering  interest  on  the  debt  secured,  pending 
appeal. 
Setting:  aside  award. 

Cited  in  Re  Grade  Crossing,  32  Misc.   102,  66  N.  Y.  Supp.  442,  holding  that 
court  will  open  award  to  ascertain  owner's  damage  because  he  was  not  party  to 
grade  crossing  proceedings. 
Foreclosure    after    award. 

Cited  in  Hill  v.  Wine,  35  App.  Div.  524,  54  N.  Y.  Supp.  892,  holding  that  mort- 
gage foreclosure  cannot  be  maintained  after  city  has  acquired  property  by  con- 
demnation. 
Exemption   of  money  paid  into  court. 

Cited  in  footnote  to  Jones  v.  Merchants'  Nat.  Bank,  35  L.  R.  A.  698.  which 
holds  money  paid  into  court,  exempt  from  process  of  litigant  unless  consent  of 
court  obtained. 
Effect   of   agreement   on    fund    involved    in   suit. 

Cited  in  footnote  to  Lockett  v.   Robinson,  20  L.  R.  A.   67,  which  holds   that 
proceeds  of  sale  of  land  by  assignee  for  creditors  is  subject  to  lien  for  improve- 
ments under  agreement  between  assignee  and  claimant  that  money  be  held  till 
lienor's  rights  determined. 
Conclusiveness  of  judgment   in   rent. 

Cited  in  footnote  to  Allred  v.  Smith.  65  L.R.A.  924,  which  holds  judgment  in 
action  quasi  in  rem  binding  on  the  parties  only. 
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Cited   in   note    (60   Am.   St.   Rep.   642)    on   vacation   of   judgments  on   motion 
when  not  specially  authorized  by  statute. 
Protection  under  recording-  acts  of  mortgage  for  pre-existing-  debt. 

Cited  in  note  (33  L.R.A.  (N.S.)  58,  59)  on  protection  under  recording  acts  of 
mortgage  for  pre-existing  debt. 

19  L.  R.  A.  166,  RIEGEL  v.  AMERICAN  L.  INS.  CO.  153  Pa.  134,  25  Atl.  1070. 

Appeal  from  report  making  distributions  in  Com.  ex  rel.  Kirkpatrick  v.  Ameri- 
can L.  Ins.  Co.  170  Pa.  173,  X  Atl.  405. 
What  is  a  responsive  answer. 

Cited  in  Higgins  v.  Higgins,  216  Pa.  399,  65  Atl.  804,  holding  that  if  it  appears 
that  facts   alleged   in  the  answer   are   such  that  the   defendant  -could  not  have 
personal   knowledge   of   them,   the   answer   is   not   responsive,   though   he  alleges 
that  he  has  personal  knowledge. 
Answer  as  evidence. 

Cited  in  Gant  v.  Cox  &  Sons  Co.  199  Pa.  216,  48  Atl.  992,  and  Kane  v.  Schuy- 
kill  F.  Ins.  Co.  199  Pa.  201,  48  Atl.  989,  holding  that  corporation  is  entitled 
to  use  answer  as  evidence  when  responsive  and  made  by  officer  who  knew  facts; 
Savings  &  Loan  Soc.  v.  Davidson,  38  C.  C.  A.  375,  97  Fed.  706,  holding  that 
answer  of  corporation  is  not  evidence  when  it  is  verified  by  officer  who  has  no 
personal  knowledge  of  facts;  Bussier  v.  Weekey,  11  Pa.  Super.  Ct.  474,  holding 
that  answer,  to  be  evidence,  must  be  responsive  and  made  on  defendant's  own 
knowledge;  Carter  v.  Producers'  Oil  Co.  182  Pa.  558,  39  L.  R.  A.  100,  41  W.  N. 
C. '116,  38  Atl.  571,  holding  that  general  and  vague  denial  in  answer  is  not 
evidence. 
Mutual  mistake. 

Cited  in  Bible  v.  Centre  Hall,  19  Pa.  Super.  Ct.  142,  holding  that  belief  of 
lessee  that  spring  was  on  leased  property,  is  not  mutual  mistake;  Bayley's 
Estate,  23  Pa.  Co.  Ct.  52,  15  Montg.  Co.  L.  Rep.  186,  holding  assignment  of  in- 
surance policy  when  parties  assumed  insured  to  be  living,  inoperative,  when  it 
subsequently  appeared  he  was  dead;  Penn  Furniture  Co.  v.  Lumbermen's  Mut. 
F.  Ins.  Co.  47  Pa.  Super.  Ct.  82,  59  Pittsb.  L.  J.  699,  holding  that  receipt  in 
full  is  prima  facie  evidence  of  payment,  but  may  be  attached  on  ground  of 
mistake  or  fraud;  Traders'  Ins.  Co.  v.  Aachen  &  M.  F.  Ins.  Co.  150  Cal.  375,  8 
L.R.A.  (N.S.)  852,  89  Pac.  109,  holding  that  where  plaintiff  had  reinsured  a  risk 
with  the  defendant,  and  then  at  the  defendant's  request  had  placed  it  with 
another  company  and  released  the  defendant  the  day  after  the  property  had 
been  burned,  that  the  release  was  made  under  a  mutual  mistake  for  which 
relief  would  be  granted,  the  destruction  of  the  property  not  being  known  to 
either;  Moehlenpah  v.  Mayhew,  138  Wis.  570,  119  N.  W.  826,  holding  that  where 
the  remainderman  sold  his  remainder  and  neither  he  nor  his  vendee  had  knowl- 
edge of  the  death  of  the  life  tenant,  it  was  such  a  mistake  as  would  avoid  the 
contract  of  sale. 

Cited  in  footnotes  to  Duncan  v.  New  York  Mut.  Ins.  Co.  20  L.  R.  A.  386,  which 
holds  insurer  not  relieved  by  cancelation  of  policy  without  knowledge  of  previous 
loss;  Houston  &  T.  C.  R.  Co.  v.  McCarty,  53  L.  R.  A.  507,  which  denies  right  to 
set  aside  release  in  full  because  of  internal  injuries  unsuspected  at  time;  Titus 
v.  Rochester  German  Ins.  Co.  28  L.  R.  A.  478,  which  holds  fraudulent  representa- 
tions inducing  compromise  through  mistake  as  to  legal  rights,  ground  for  re- 
lief; Sears  v.  Grand  Lodge,  A.  0.  U.  W.  50  L.  R.  A.  204,  which  holds  beneficiary 
entitled  to  first  payment  under  compromise  agreement,  though  insured  proves  to 
be  alive. 
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Distinguished  in  Bear's  Estate,  11  Lane.  L.  Rev.  69,  refusing  to  order  redis- 
tribution on  petition  of  omitted  heir  who  alleged  no  fraud,  or  mutual  mistake; 
Braunschweiger  v.  Waits,  179  Pa.  51,  36  Atl.  155,  holding  it  to  be  error  to  sub- 
mit to  jury  question  of  mutual  mistake  when  proceeding  was  based  on  fraud; 
New  York  L.  Ins.  Co.  v.  Chittenden,  134  Iowa,  620,  11  L.R.A.(N.S.)  237,  120 
Am.  St.  Rep.  444,  112  N.  W.  96,  13  Ann.  Cas.  408,  holding  that  where  an  insur- 
ance company  had  paid  a  policy  under  the  presumption  that  the  insured  was 
dead  because  of  his  absence  for  seven  years,  they  could  not  recover  the  money 
so  paid  voluntarily  when  he  returned  later. 

19  L.  R.  A.  171,  LINDSTROM  v.  BOARD  OF  CANVASSERS,  94  Mich.  467,  54 

N.  W.  280. 
Effect  of  irregularity  In  ballot. 

Cited  in  Grove  v.  Haskell,  24  Okla.  725,  104  Pac.  56,  holding  that  irregularity 
in  form  of  ballot  distributed  uniformly  throughout  county  will  not,  in  absence 
of  fraud,  render  election  invalid;  Kulp  v.  Railey,  99  Tex.  319,  89  S.  W.  S57, 
holding  where  the  statute  did  not  provide  for  naming  other  candidates  to  take 
the  place  of  ones  who  had  died  before  election,  if  the  majority  of  electors  cast 
their  ballots  in  favor  of  a  person  nominated  in  good  faith  to  take  the  place  of 
a  deceased  candidate,  such  ballots  should  be  counted  for  such  candidate. 
Marked  ballots. 

Cited  in  Taylor  v.  Bleakley,  55  Kan.  9,  28  L.  R.  A.  686,  49  Am.  St.  Rep.  233, 
39  Pac.  1045,  holding  invalid,  ballots  on  which  cross  was  placed  outside  desig- 
nated square;  State  v.  Bernholtz,  106  Iowa,  160,  76  N.  W.  662,  holding  valid, 
ballots  upon  which  mayor  had  placed  word  "democratic"  without  authority; 
Boyd  v.  Mills,  53  Kan.  609,  25  L.  R.  A.  491,  42  Am.  St.  Rep.  306,  37  Pac.  16, 
holding  election  valid,  although  all  voters  had  used  sample,  instead  of  official 
ballots;  Horning  v.  Board  of  Canvassers,  119  Mich.  56,  77  N.  W.  446,  holding 
valid,  ballots  inadvertently  marked  by  inspector  in  lower  right-hand  corner,  in- 
stead of  upper  left-hand  corner;  Lynip  v.  Buckner,  22  Nev.  441,  30  L.  R.  A.  358, 
41  Pac.  762,  holding  valid,  ballots  from  which  inspectors  unintentionally  omitted 
to  take  strips  containing  the  numbers;  Montgomery  v.  Henry,  144  Ala.  638,  1 
L.R.A.(N.S.)  660,  39  So.  507,  6  Ann.  Cas.  965,  holding  that  failure  to  mark 
ballots  as  required  by  law  did  not  preclude  the  ballots  so  unmarked  from  being 
counted  where  there  was  not  evidence  of  fraud  or  illegal  practices. 

Cited  in  footnote  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes 
a  distinguishing  mark  on  ballot. 

Cited  in  note  (49  Am.  St.  Rep.  248)  on  distinguishing  marks  invalidating 
ballot. 

19  L.  R.  A.  173,  HITE  v.  HITE,  93  Ky.  257,  40  Am.  St.  Rep.  189,  20  S.  W.  778. 
Hiuhts   as   between   life   tenant   and   remainderman. 

Cited  in  Smith  v.  Nones,  121  Ky.  156,  89  S.  W.  153,  holding  that  the  life 
tenant  should  be  allowed  to  convey  a  part  of  the  trust  estate  for  the  purpose  of 
compensating  persons  making  permanent  valuable  improvements  upon  the  land: 
American  Secur.  &  T.  Co.  v.  Payne,  33  App.  D.  C.  188,  holding  that  as  the 
life  tenant  was  entitled  to  the  income  less  cost  of  collection,  the  trustee  could 
not  deduct  premiums  paid  on  the  bonds,  from  the  income;  Boyer  v.  Chauncey, 
12  Pa.  Super.  Ct.  529,  Affirming  44  W.  N.  C.  530,  23  Pa.  Co.  Ct.  34,  8  Pa.  Dist. 
R.  615,  on  the  rights  of  the  life  tenant  and  remainderman  as  to  income  to  re- 
plenish estate;  Boardman  v.  Mansfield,  79  Conn.  642,  12  L..R.A. ( N.S. )  793,  118 
Am.  St.  Rep.  178,  66  Atl.  169,  holding  that  enhanced  value  of  principal  of  trust 
fund  belongs  to  remainderman  upon  termination  of  life  tenancy. 
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Cited  in  footnotes  to  Xew  York  Life  Ins.  &  T.  Co.  v.  Baker,  53  L.  R.  A.  544, 
which  requires  reservation  from  life  tenant's  income  of  sinking  fund  to  offset 
premium  on  bonds  purchased;  Ee  Hoyt,  48  L.  R.  A.  12G,  which  denies  right  to 
recover  of  life  tenant,  premium  paid  on  bonds  in  investing  trust  funds;  Greene 
v.  Greene,  35  L.  R.  A.  790,  which  requires  apportionment  between  life  tenants 
and  remaindermen  of  portion  of  trust  fund  recovered  from  insolvent's  estate. 
To  stock  dividends. 

Cited  in  McLouth  v.  Hunt,  154  X.  Y.  197,  39  L.  R.  A.  235,  footnote  p.  230, 
48  X.  E.  548,  and  Pritchitt  v.  Xashville  Trust  Co.  96  Tenn.  491,  33  L.  R.  A.  863, 
footnote  p.  856,  36  S.  W.  1064,  holding  that  stock  dividends  earned  after  death 
of  testator  is  income  which  belongs  to  life  tenant;  Thomas  v.  Gregg,  78  Md. 
555,  28  Atl.  565,  holding  that  stock  dividends  earned  before  death  of  testator 
belong  to  remainderman;  Jackson  v.  Maddox,  136  Ga.  32,  70  S.  E.  865,  Ann.  Cas. 
1912B,  1216,  holding  that  additional  shares  of  stock  issued  upon  capitalization 
of  surplus  belongs  to  remainderman;  Pabst's  Will,  146  Wis.  360,  131  X.  W.  739 
( dissenting  opinion),  on  right  of  owner  of  income  to  shares  of  stock  issued  upon 
increase  of  capital  stock;  Ex  parte  Humbird,  114  Md.  638,  80  Atl.  209,  holding 
that  dividend  paid  out  of  profits  on  sale  of  land  by  lumber  company,  is  not  in- 
come but  belongs  to  corpus  of  estate;  Holbrook  v.  Holbrook,  74  X.  H.  204,  12 
L.R.A.(X.S-)  773,  66  Atl.  124;  Kalbach  v.  Clark,  133  Iowa,  218,  12  L.R.A.(N.S.) 
810,  110  X.  W.  599,  12  Ann.  Cas.  647, — holding  that  stock  dividends  which  rep- 
resent profits  accruing  prior  to  the  creation  of  the  trust  belong  to  the  remainder- 
man, while  those  representing  profits  accruing  after,  belong  to  the  lifetenant; 
Goodwin  v.  McGaughey,  108  Minn.  255,  122  X.  W.  6,  holding  same  as  to  dividends 
accruing  after  creation  of  trust. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which 
holds  life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  ac- 
cumulated during  testator's  life;  Mills  v.  Britton,  24  L.  R.  A.  536,  which  holds 
new  shares  in  twice  amount  of  old  shares  at  half  the  rate  of  interest  in  settle- 
ment of  back  claims  for  dividend,  capital,  not  income,  as  between  life  tenant  and 
remainderman;  De  Koven  v.  Alsop,  63  L.R.A.  587,  which  holds  money  earned 
during  stockholder's  lifetime  and  distributed  as  dividends  after  his  death,  in- 
come going  to  life  tenant;  Smith  v.  Dana,  69  L.R.A.  76,  which  holds  life  tenants 
entitled  to  cash  dividends  on  corporate  stock  although  derived  from  sale  of  per- 
manent property  in  which  profits  had  been  invested. 

Cited  in  note    (12  L.R.A.  (X.S.)    776,  797,  803,  810)    on  right,  as  between  life 
tenant  and  remainderman,  in  dividends  or  distributions  by  corporations. 
Dividends    after    purchase,    lint    before    payment. 

Cited  in  footnote  to  Clark  v.  Campbell,  54  L.  R.  A.  508,  which  holds  purchaser 
of  stock  by  writing  providing  for  delivery  on  payment  by  certain  date,  not  enti- 
tled to  dividends  till  payment. 

19  L.  R.  A.  177,  GIBBEXS  v.  PICKETT,  31  Fla.  147,  12  So,  17. 
Certificate    of    service    as     conferring'    jurisdiction. 

Cited  in  State  v.  Walker,  32  Fla.  431,  13  So.  928,  holding  jurisdiction  not  con- 
ferred by  certificate  of  service  by  one  who  is  not  an  officer  of  court. 
Persona  in   whose  name  deputy  should  act. 

Cited  in  note  (106  Am.  St.  Rep.  826,  827,  828)  on  persons  in  whose  name  dep- 
uty should  act. 

19  L.  R.  A.  182,  SCHUSTER  v.  WEISS,  114  Mo.  158,  21  S.  W.  438. 
Inability  of  surety. 

Cited  in  State  use  of  Miller  v.  Peterman,  66  Mo.  App.  259,  holding  surety  on 
L.R.A.  Au.  Vol.  III.— 33. 
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guardian's  bond  not  liable  for  misappropriation  of  funds  from  sale  of  ward's 
real  estate  prior  to  date  of  bond;  State  ex  rel.  Bay  v.  Holman,  96  Mo.  App.  202, 
68  S.  W.  965,  holding  surety  not  liable  for  default  of  public  administrator  in 
duties  imposed  by  subsequent  legislation;  Kane  v.  Thuener,  62  Mo.  App.  70, 
holding  surety  on  building  contract  discharged  by  substitution  of  architect  for 
one  named  in  contract;  Mallory  v.  Brent.  75  Mo.  App.  480,  holding  surety  for 
debts  of  one,  discharged  by  latter's  taking  partner;  White  v.  Smith,  174  Mo.  206, 
73  S.  W.  610,  holding  surety  discharged  by  extension  of  time  without  her  knowl- 
edge. 
On  appeal  bond. 

Cited  in  Anselm  v.  Groby,  62  Mo.  App.  425,  holding  surety  on  appeal  bond 
discharged  by  addition  of  words  "rents  now  due  and  to  stay  waste;"  Keaton  v. 
Boughton,  83  Mo.  App.  165,  holding  void,  bond  on  appeal  to  supreme  court,  re- 
citing that  appeal  was  taken  to  court  of  appeals;  Hill  v.  Keller,  157  Mo.  App. 
718,  139  S.  W.  523,  to  the  point  that  claim  against  sureties  on  appeal  bond  is 
strictissimi  juris. 

Cited  in  note   (38  Am.  St.  Rep.  708)   on  liability  of  sureties  on  appeal  bonds. 

Distinguished  in  Zellars  v.  National  Surety  Co.  210  Mo.  97,  108  S.  W.  548, 
holding  where  an  appeal  bond  was  conditioned  that  the  party  should  prosecute 
the  appeal  to  a  decision  in  the  appellate  court,  and  after  the  bond  was  given  the 
jurisdiction  of  the  case  was  changed  by  an  act  of  the  legislature  creating  a  new 
court  of  appeals,  the  sureties  were  not  discharged  by  the  transfer  of  the  case. 

Criticized  in  Mexican  Nat.  R.  Co.  v.  Mussette,  86  Tex.  714,  24  L.  R.  A.  644, 
footnote  p.  642,  26  S.  W.   1075.  holding  that  appeal  bond  remains  effective  on 
transfer  by  statute  to  another  jurisdiction. 
Sufficiency    of   bond. 

Cited  in  American  Brewing  Co.  v.  Talbot,  125  Mo.  390,  28  S.  W.  585,  holding 
supersedeas  bond  naming  wrong  court,  insufficient. 
Retroactive  effect  of  appeal  statutes. 

Cited  in  Oppegaard  v.  Renville  County,  110  Minn.  303,  125  N.  W.  504,  holding 
that  amendment  of  statute  permitting  appeals  from  orders  pursuant  thereto  op- 
erated retroactively. 

19  L.  R.  A.  187,  ALEXANDER  v.  PARKER,  144  111.  355,  33  N.  E.  183. 
"Who   entitled   to   proceeds   of   benefit   certificate. 

Cited  in  Norwegian  Old  People's  Home  Soc.  >-,  Wilson,  176  111.  97,  52  N.  E.  41, 
Affirming  73  III.  App.  297,  refusing  to  allow  association  for  providing  homes  for 
old  people  to  be  beneficiary,  when  charter  provides  that  benefits  are  for  members 
and  their  immediate  families;  Kirkpatrick  v.  Modern  Woodmen,  103  111.  App. 
473,  refusing  to  allow  divorced  wife  to  receive  benefit  as  affianced  wife,  where 
promise  to  remarry  was  on  condition  which  was  not  fulfilled;  Baldwin  v.  Begley, 
185  111.  191,  56  N.  E.  1065,  holding  that  benefit  goes  to  heirs  of  member  who  are 
eligible  when  beneficiary  is  ineligible;  Wallace  v.  Madden,  168  111.  359,  48  N.  E. 
181,  sustaining  designation  of  affianced  wife  as  beneficiary  as  provided  by  statute, 
although  constitution  of  society  did  not  so  provide  and  certificate  was  not 
issued;  Ownby  v.  Supreme  Lodge  K.  of  H.  101  Tenn.  19,  46  S.  W.  758,  holding 
that  gifts  of  clothing  do  not  show  beneficiary  to  be  dependent,  when  there  is  no 
legal  or  moral  obligation  to  support;  Faxon  v.  Grand  Lodge  B.  of  L.  F.  87  111. 
App.  266,  holding  that  "a  friend"  could  not  receive  benefit,  although  certificate 
had  been  issued  to  her;  Fisher  v.  Donovan,  57  Neb.  366,  44  L.  R.  A.  386,  77 
N.  W.  778,  refusing  to  direct  widow  to  pay  creditors  of  husband  from  proceeds  of 
certificate,  according  to  his  oral  directions;  Warner  v.  Modern  Woodmen,  67  Neb. 
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233,  61  L.R.A.  607,  93  X.  W.  397,  holding  creditors  not  within  class  which  has 
any  right  to  benefits  under  certificate  of  mutual  benefit  society;  Martin  v.  Modern 
Woodmen,  111  111.  App.  102.  holding  divorced  wife  of  member  of  fraternal  order 
entitled  to  proceeds  of  certificate  when  dependent  upon  such  member;  Supreme 
Lodge,  K.  &  L.  of  H.  v.  Menkhausen,  209  111.  282..  65  L.  R.  A.  511,  101  Am.  St. 
Rep.  239,  70  X.  E.  567,  holding  beneficiary  deprived  of  rights  under  policy  by 
murder  of  insured;  Taylor  v.  Hair,  112  Fed.  915,  holding  brothers  of  insured 
not  entitled  to  benefits,  when  beneficiary  is  not  eligible;  Baldwin  v.  Begley,  185 
111.  191,  56  X.  E.  1065,  holding  heirs  entitled  to  benefit  when  beneficiary  in- 
eligible; Royal  League  v.  Shields,  251  111.  253,  36  L.R.A. (N.S.)  210,  96  N.  E. 
45,  to  the  point  that  direction  of  member  of  fraternal  insurance  company  to 
pay  amount  due  to  ineligible  person  is  void;  Sanders  v.  Grand  Lodge,  A.  0 
U.  W.  153  111.  App.  13,  holding  that  brother-in-law  of  member  is  not  eligible  as 
beneficiaiy  under  benefit  certificate;  Wojanski  v.  Wojanski,  136  111.  App.  618, 
holding  that  one  who  has  lived  with  deceased  as  his  wife  and  believed  herself 
to  be  such  and  was  dependent  upon  him  for  support  was  entitled  to  the  proceeds 
of  a  benefit  certificate;  Murphy  v.  Xowak,  223  111.  307,  7  L.R.A.(N.S.)  396,  79 
N.  E.  112,  holding  a  child  who  had  been  taken  from  an  insane  asylum  and  taken 
care  of  till  she  was  twenty  years  of  age,  Avas  a  dependent  under  the  rules  relating 
to  beneficiaries  of  life  insurance  policies;  Pilcher  v.  Puckett  (Modern  AVoodmen 
v.  Prickett),  77  Kan.  292,  17  L.R.A.(X.S.)  1090,  94  Pac.  132,  holding  that  a 
person  not  of  the  class  for  whose  benefit  a  fraternal  society  is  organized,  cannot 
become  a  beneficiary  of  the  society;  Western  Commercial  Travelers  Asso.  v.  Ten- 
nent,  128  Mo.  App.  552,  106  S.  W.  1073,  holding  that  the  mother  of  a  member 
of  a  fraternal  society  was  not  a  dependent  within  the  meaning  of  that  term 
to  be  entitled  to  the  proceeds  of  the  certificate,  where  she  was  living  with  her 
husband  who  was  an  able  bodied  man,  though  he  had  recently  failed  in  business; 
Royal  League  v.  Kasey,  144  111.  App.  14,  holding  that  a  divorced  wife  who  has 
ceased  to  be  dependent  is  not  entitled  to  the  proceeds,  but  the  second  wife  is 
since  she  is  an  heir;  Supreme  Council,  R.  A.  v.*McKnight,  140  111.  App.  426, 
holding  that  a  niece  of  a  deceased  wife  is  not  a  qualified  beneficiary  under  a 
by-law  requiring  blood-relationship  between  insured  and  beneficiary;  Caldwell  v. 
Grand  Lodge,  U.  W.  148  Cal.  198,  2  L.R.A.(N.S.)  656,  113  Am.  St.  Rep.  219,  82 
Pac.  78],  7  Ann.  Cas.  356,  holding  where  a  man  agreed  with  a  woman  that  if 
she  married  a  certain  man,  he  would  take  care  of  her  while  he  lived,  and  did  so, 
such  woman  was  not  dependent  upon  him  so  as  to  be  a  proper  beneficiary  under 
a  fraternal  insurance  policy;  Modern  Woodmen  v.  Comeaux,  79  Kan.  497,  25 
L.R.A. (X.S.)  817,  101  Pac.  1,  17  Ann.  Cas.  865,  holding  that  a  hotel  keeper  who 
under  an  agreement  kept  the  insured,  was  not  a  dependent  as  to  be  entitled  to 
the  proceeds  of  the  policy. 

Cited  in  notes  (2  L.R.A.  (N.S.)  654)  as  to  who  may  be  considered  as  "de- 
pendent" within  restrictions  as  to  beneficiaries  of  benefit  associations;  (52  Am. 
St.  Rep.  560)  on  designation  of  beneficiaries  of  mutual  or  membership  life  or 
accident  insurance. 

Distinguished  in  Wood  v.  Supreme  Ruling,  F.  M.  C.  212  111.  540,  72  N.  E.  783, 
Reversing  114  111.  App.  433,  holding  that  a  policy  issued  to  one  beyond  the  in- 
surable  age  allowed  by  the  by-laws  of  the  order  was  not  void  where  the  true  date 
of  birth  was  stated. 
Constitution  as  part   of  contract. 

Cited  in  Polish  Roman  Catholic  Union  v:  Warczak,  82  111.  App.  360,  holding 
that  constitution  of  principal  society  becomes  part  of  members'  contract,  when 
beneficiary  society  made  up  of  subordinate  societies;  Quinn  v.  North  American 
Union,  162  111.  App.  326,  holding  that  contract  of  fraternal  insurance  consists 
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of  certificate,  laws  of  society  and  application;  Kaemmerer  v.  Kaemmerer,  231 
111.  157,  83  X.  E.  133,  holding  that  the  constitution  and  by-laws  of  an  insurance 
company  together  with  the  statute  under  which  it  was  organized  constitutes  the 
contract  of  insurance;  Pond  v.  Royal  League,  127  111.  App.  484,  holding  that  the 
statutes  under  which  a  fraternal  insurance  society  is  organized  are  a  part  of  the 
charter  of  the  society;  Beth  Moshav  Z'Keinim  v.  Grand  Lodge  I.  W.  S.  O.  141 
111.  App.  310,  holding  that  the  statute  and  the  laws  of  the  order  become  a  part 
of  the  insurance  contract. 
InsuraMe  interest. 

Cited  in  footnotes  to  Carpenter  v.  United  States  L.  Ins.  Co.  23  L.  R.  A.  571, 
which  holds  that  girl  has  insurable  interest  in  one  sending  her  to  school ;  Trinity 
College  v.  Travelers'  Ins.  Co.  22  L.  R.  A.  291,  which  holds  that  college  supported 
by  church  has  no  insurable  interest  in  church  member's  life;  Hurd  v.  Doty,  21 
L.  R.  A.  746,  which  denies  right  of  trustee,  receiving  proceeds  of  insurance 
policy,  to  refuse  payment  to  beneficiaries,  as  having  no  insurable  interest; 
Mutual  Reserve  Fund  Life  Asso.  v.  Hurst,  20  L.  R.  A.  761,  which  holds  as- 
signee's insurable  interest  as  creditor,  not  condition  of  recovery  on  policy. 

Cited  in  note  (53  L.  R.  A.  825)   on  wife's  right  to  insure  husband's  life. 

Distinguished  in  Moore  v.  Chicago  Guaranty  Fund  Life  Soc.   178  111.  211,  52 
1ST.   E.   882,   Affirming   76   111.   App.   439,   holding  that  member  of  benefit  society 
might  assign  certificate  issued  under  law  of  1883  to  person  not  having  insurable 
interest. 
Who   may    sne    for    tort. 

Cited  in  Willis  Coal  &  Min.  Co.  v.  Grizzell,  198  111.  316,  65  X.  E.  74,  denying 
right  of  married  sister  to  bring  action  for  causing  death  of  brother,  because  she 
was  not  dependent  upon  him. 

Cited  in  footnote  to  Case  v.  Smith,  31  L.  R.  A.  282,  which  denies  right  of  be- 
trothed person  to  recover  for  seduction  or  alienation  of  affections  of  affianced. 

19  L.  R.  A.  195,  FLATEX  v.  MOORHEAD,  51  Minn.  518,  53  X.  W.  807. 
Release  of  easement. 

Cited   in   Flaten   v.   Moorhead,    58   Minn.    326,    59   X.    W.    1044,   holding   that 
grantor  of  land  for  park  purposes  has  sufficient  title  to  sustain  release  of  right 
of  way  through  same. 
Oraut    of   easement    or    fee. 

Cited  in  Jones  v.  Van  Bochove,  103  Mich.  100,  61  X.  W.  342,  construing  deed 
conveying  "right  of  way"  for  railroad  by  metes  and  bounds,  as  conveying  ease- 
ment, not  fee:  Blakely  v.  Chicago,  K.  &  X.  R.  Co.  46  Xeb.  277,  64  X.  W.  972, 
holding  that  grant  of  land  to  railroad  "for  operating  railway  only"  conveys  ease- 
ment, and  conveyance  by  grantee  to  another  railway  is  abandonment;  Graham  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  69  Ark.  570,  65  S.  W.  1048;  Uhl  v.  Ohio  River  R. 
Co.  51  W.  Va.  112,  41  S.  E.  340,  holding  that  deed  conveying  land  for  right  of 
way  and  depot  purposes  create  easement,  not  fee;  Overton  v.  Moseley,  135  Ala. 
605,  33  So.  696,  construing  deed  giving  right  of  drainage  over  another  parcel, 
as  conveying  easement,  not  fee;"Hunter  v.  Murfee,  126  Ala.  134,  28  So.  7.  con- 
struing deed  to  trustees  "to  have  and  to  hold  aforegranted  premises  to  said  trus- 
tees and  their  successors  in  office  for  use  of  said  college,"  as  conveying  estate  in 
fee;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  X.  C.  540,  61  L.  R.  A.  945, 
44  S.  E.  39,  holding  that  grant  of  upland  by  riparian  owner,  who  obtained  from 
state  grant  of  land  under  water  in  f-ront  of  premises,  includes  his  rights  to  land 
under  water;  Lawton  v.  Joesting,  96  Minn.  367,  104  X.  W.  830.  holding  deed 
should  be  construed  according  to  manifested  intent  and  not  technically;  McLe- 
more  v.  Charleston  &  M.  R.  Co.  Ill  Tenn.  658,  69  S.  W.  338,  holding  the  convey- 
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ance  of  a  right  of  way  to  a  railroad  through  the  lands  of  the  grantor  operates 
to  convey  only  an  easement  therein:  State  ex  rel.  Townsend  v.  "Park  Comrs.  100 
Minn.  164,  9  L.R.A.  (X.S.)  10f>2.  110  X.  W.  1121  (dissenting  opinion),  on  con- 
struction of  deed  for  park  as  respects  estate  granted. 

Cited  in  notes  (19  L.R.A.  260)  on  condition  in  deed  that  land  is  to  be  used 
for  specified  charitable,  public,  or  quasi-public  purpose;  (79  Am.  St.  Rep.  761) 
on  what  words  create  condition  subsequent. 

Distinguished  in  Soukup  v.  Topka.  54  Minn.  69.  55  N.  W.  824,  construing  deed 
containing  words  "for  a  road"  to  certain  premises,  as  conveying  fee;  Sanborn  v. 
Van  Duyne,  90  Minn.  222,  96  X.  W.  41,  holding  only  an  easement  acquired  under 
deed  conveying  "perpetual  easement  for  purpose  of  public  levee;"  McCue  v.  Bar- 
rett, 99  Minn.  355.  109  N.  W.  594,  holding  a  grant  of  a  strip  of  land  with  a 
provision  that  the  grantee  should  maintain  a  fence  along  such  strip  was  an 
absolute  grant. 
Construction  of  instruments. 

Cited  in  Union  Sewer  Pipe  Co.  v.  Olson,  82  Minn.  190,  84  X".  W.  756,  holding 
that  contractor's  bond  should  be  construed  so  as  to  give  force  and  effect  to  all 
parts  of  it;  Scofield  v.  Quinn,  54  Minn.  12,  55  X.  W.  745,  construing  unsealed 
instrument  executed  at  time  of  deed  as  part  of  latter. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 
Misuse   of   public   funds. 

Cited  in  Grannis  v.  Blue  Earth  County,  81  Minn.  59,  83  X.  W.  495,  holding 
that  taxpayer  may  enjoin  performance  of  contract  by  which  county  commission- 
ers agreed  to  pay  one  discovering  untaxed  personal  property  compensation  equal 
to  one  half  of  taxes  paid  as  result  of  such  services. 
Diversion  of   park   from   purpose   of  dedication. 

Cited  in  footnote  to  Riverside  v.  Maclean,  66  L.R.A.  288,  which  denies  right 
to  devote  to  establishment  of  public  highway  portion  of  tract  of  land  dedicated 
for  public  park  where  result  will  be  to  cut  the  tract  into  small  parcels  and  de- 
stroy their  utility  for  the  original  purpose  intended. 

Cited  in  note  (25  L.R.A. (X.S.)  983)  on  use  of  squares,  parks,  or  commons  for 
buildings. 

19  L.  R.  A.  196,  ORLAXDO  v.  PRAGG,  31  Fla.  Ill,  34  Am.  St.  Rep.  17,  12  So. 

368. 
Abatement    of,    and    liability    for,    nuisance. 

Cited  in  Mernaugh  v.  Orlando,  41  Fla.  441,  27  So.  34,  holding  that  city  cannot 
prohibit  sale  of  intoxicating  liquors  on  ground  of  nuisance;  Jacksonville  v. 
Smith,  24  C.  C.  A.  100,  41  U.  S.  App.  657,  78  Fed.  292,  holding  city  liable  for 
damages  to  persons  injured  because  street  is  not  in  good  repair;  Coverdale  v. 
Edwards,  155  Ind.  383,  58  X.  E.  495,  upholding  city's  right  to  remove  electric 
light  poles,  as  nuisance,  after  revocation  of  license  to  occupy  street;  Lowe  v, 
Conroy,  120  Wis.  157,  66  L.R.A.  910,  102  Am.  St.  Rep.  983,  97  X.  W.  942,  1 
Ann.  Cas.  341,  holding  that  the  authority  of  the  board  of  health  is  based  upon 
the  actual  existence  of  the  conditions  which  the  statutes  say  they  may  abate. 

Cited  in  footnotes  to  Deems  v.  Baltimore,  26  L.  R.  A.  541,  which  authorizes 
destruction  of  milk  not  up  to  prescribed  standard;  Chicago  v.  Union  Stockyards 
&  Transit  Co.  35  L.  R.  A.  281,  which  denies  right  of  city  to  remove  railroad 
tracks  of  stock  yard  company,  though  nuisance  created  by  mode  of  use;  Board  of 
Health  v.  Copcutt,  23  L.  R.  A.  485,  which  authorizes  board  of  health  to  enjoin 
maintenance  of  malarious  pond  in  city;  State  v.  Dupaquier,  26  L.  R.  A.  162, 
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which  holds  valid,  ordinance  requiring  milk  dealers  to  furnish  samples  to  in- 
spectors; People  ex  rel.  Copcutt  v.  Board  of  Health,  23  L.  R.  A.  481,  which  holds 
board  of  health  liable  for  destroying  private  property  in  abating  as  nuisance  of 
that  which  is  not;  Teass  v.  -St.  Albans,  19  L.  R.  A.  802,  which  denies  city's 
power  to  remove  dwelling  house  as  nuisance,  without  judicial  proceeding;  Aitken 
v.  Wells  River,  41  L.  R.  A.  566,  which  denies  liability  of  village  for  trustee's 
destruction  of  property  to  avert  imminent  public  injury;  Loesch  v.  Koehler,  35 
L.  R.  A.  682,  which  holds  act  authorizing  killing  of  neglected,  or  abandoned 
animals  without  notice  to  owner,  unconstitutional;  Bittenhaus  v.  Johnston,  32 
L.  R.  A.  380,  which  upholds  right  to  seize  and  destroy  nets  by  officer  in  statutory 
abatement  of  nuisance;  Wallace  v.  Richmond,  36  L.  R.  A.  554,  which  denies 
power  of  city  council  to  order  destruction  of  all  intoxicating  liquor  in  city,  in 
anticipation  of  riot,  and  pledge  city's  faith  to  pay  for  same;  Savannah  v.  Mulli- 
gan, 29  L.  R.  A.  303,  which  holds  one  not  entitled  to  compensation  for  destruc- 
tion, by  sanitary  inspectors,  of  bedding  used  by  one  having  scarlet  fever;  Wilson 
v.  Mitchell,  65  L.R.A.  158,  which  holds  that  municipality  cannot  ratify  act  of 
waterworks  superintendent  in  wrongfully  connecting  well  with  city  water  mains 
so  as  to  become  liable  for  water  taken  from  the  well;  Lowe  v.  Conroy,  66  L.R.A. 
907,  which  holds  health  officer  individually  liable  for  destruction  of  private  prop- 
erty by  mistake  in  attempt  to  preserve  public  health. 

Cited  in  notes  (36  L.  R.  A.  598,  606,  608)  on  power  of  municipalities  to  de- 
fine, prevent,  and  abate  nuisances;  (38  L.  R.  A.  161)  on  municipal  power  over 
buildings  and  other  structures  as  nuisances;  (47  Am.  St.  Rep.  546)  on  quarantine 
and  health  laws  and  regulations;  (120  Am.  St.  Rep.  372)  on  power  of  municipal- 
ity to  declare  what  is  a  nuisance;  (108  Am.  St.  Rep.  140,  159)  as  to  what  mu- 
nicipal corporations  are  answerable  for  injuries  due  to  defects  in  streets  and 
other  public  places. 
Creation  of  nuisance. 

Cited  in  Tennessee  Coal,  I.  &  R.  Co.  v.  Hamilton,  100  Ala.  259,  46  Am.  St. 
Rep.  48,  14  So.  167,  holding  that  while  upper  owner  may  impair  purity  of 
water,  he  must  not  render  it  unfit  for  domestic  use  or  fill  up  channel,  or  cast 
debris  on  lower  owner. 

19  L.  R.  A.  201,  FOSBURG  v.  ROGERS,  114  Mo.  122,  21  S.  W.  82. 
Adoption  of  children. 

Cited  in  Sires  v.  Melvin,  135  Iowa,  473,  113  N.  W.  106,  holding  that  the  omis- 
sion of  the  fathers  name  from  the  deed  of  adoption  did  not  render  the  deed  void 
under  statute  requiring  the  names  of  both  parents  to  be  given  where  it  appears 
from  the  deed  that  the  consent  of  the  mother  alone  was  necessary. 

Cited  in  note   (39  Am.  St.  Rep.  216,  217,  223)   on  adoption  of  children. 
Inheritance    l»y   adopted    children. 

Cited  in  Gray  v.  Holmes,  57  Kan.  219,  33  L.  R.  A.  208,  45  Pac.  596,  upholding 
right  of  inheritance  by  heirs  of  child  adopted  in  substantial  compliance  with 
laws  of  another  state;  Moran  v.  Stewart,  122  Mo.  299,  26  S.  W.  962,  holding  that 
adopted  child  is  "child  capable  of  inheriting"  within  meaning  of  §  4518  of  Mo. 
Rev.  Stat.;  Clarkson  v.  Hatton,  143  Mo.  56,  39  L.  R.  A.  750,  65  Am.  St.  Rep. 
635,  44  S.  W.  761,  holding  that  adopted  child  does  not  inherit  land  conveyed  to 
foster  father  and  his  "bodily  heirs,"  when  at  time  of  conveyance  there  was  no 
statute  of  adoption;  Batchelder  v.  Walworth,  — Vt.  — ,  37  L.R.A. (N.S.)  854, 
82  Atl.  7,  holding  that  use  of  word  "child"  and  "issue"  in  statute  governing 
descents  does  not  prevent  application  of  rules  of  descent  to  adopted  children  so 
as  to  permit  issue  of  deceased  ones  to  represent  them ;  Burnes  v.  Burnes,  132  Fed. 
400;  Hoekaday  v.  Lynn,  200  Mo.  468,  8  L.R.A. (N.S.)  121,  118  Am.  St.  Rep.  672, 
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98  S.  W.  585,  9  Ann.  Cas.  775, — on  the  right  of  inheritance  of  an  adopted  child; 
Finley  v.  Brown,  122  Tenn.  332,  25  L.R.A.  (N.S.)  1290,  123  S.  W.  359,  holding 
that  if  by  the  laws  of  the  state  where  the  child  and  the  adoptive  parent  resides, 
the  child  is  capable  of  inheriting,  he  is  capable  of  inheriting  in  another  state; 
Shick  v.  Howe,  137  Iowa,  250,  14  L.R.A. (X.S.)  981,  114  N.  W.  916,  holding  that 
an  adopted  child  capable  of  inheriting,  inherits  from  the  ancestors  of  the  adop- 
tive parents  under  a  statute  which  provides  that  they  shall  sustain  toward  each 
-other  the  relation  of  parent  and  child. 

Cited  in  footnotes  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
inheritance  of  land  by  child  adopted  in  other  state;  Clarkson  v.  Hatton,  39  L. 
R.  A.  748,  which  holds  adopted  child  not  within  statute  giving  remainder  to 
children  or  heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which 
holds  that  adopted  child  has  interest  under  deed  to  woman  for  life,  with  re- 
mainder to  her  "child,"  if  any,  otherwise  to  her  "heirs  generally;"  Gray  v. 
Holmes,  33  L.  R,.  A.  207,  which  sustains  right  of  inheritance  of  child  adopted  in 
sister  state. 

Cited  in  note  (118  Am.  St.  Rep.  686)  on  right  of  adopted  children  to  inherit. 
Debts  of  decedent. 

Cited  in  Keene  v.  Wyatt,  160  Mo.  i7,  63  S.  W.  116   (dissenting  opinion),  ma- 
jority holding  homestead  of  deceased  head  of  family  liable  for  his  debts  subject 
to  rights  of  widow  and  minor  children. 
Construction  of  statutes. 

Cited  in  Moorshead  v.  United  R.  Co.  119  Mo.  App.  576,  96  S.  W.  261,  on  the 
construction  of  statutes;  Moorshead  v.  United  R.  Co.  203  Mo.  166,  100  S.  W. 
611,  on  the  interpretation  of  statutes  according  to  the  expressed  meaning  unless 
such  interpretation  would  lead  to  absurd  or  iniquitous  results. 

19   L.  R.  A.  206,  COM.  v.  WRIGHT,   158  Mass.   149,  35  Am.  St.  Rep.  475,  33 

N.  E.  82. 
Right    to   try   extradited   person    for   other   offense. 

Cited  in  Lascelles  v.  Georgia,  148  U.  S.  546,  37  L.  ed.  552,  13  Sup.  Ct.  Rep. 
687;  State  v.  Glover,  112  N.  C.  898,  17  S.  E.  525;  State  v.  Patterson,  116  Mo. 
515,  22  S.  W.  696, —  holding  that,  extradited  prisoner  may  be  indicted  and  tried 
for  another  offense  without  being  given  opportunity  to  return  to  other  state; 
State  v.  Glover,  112  N.  C.  898,  17  S.  E.  525;  State  v.  Patterson,  116  Mo.  515, 
22  S.  W.  696;  Carr  v.  State,  104  Ala.  13,  16  So.  150, —  holding  that  prisoner 
extradited  for  one  crime  may  be  tried  for  another  without  being  given  oppor- 
tunity to  return;  State  ex  rel.  Munsey  v.  dough.  71  N.  H.  600,  53  Atl.  1086, 
holding  that  person  may  be  extradited  for  offenses  committed  in  state  demanding 
him  although  indictment  contains  counts  for  crimes  committed  elsewhere;  People 
v.  Curphey,  73  Misc.  209,  132  N.  Y.  Supp.  666,  to  the  point  that  extradited 
person  may  be  put  on  trial  for  any  offense  committed  in  state;  Rutledge  v. 
Krauss,  73  N.  J.  L.  399,  63  Atl.  988;  Knox  v.  State,  164  Ind.  234,  108  Am.  St. 
Rep.  291,  73  N.  E.  255,  3  Ann.  Cas.  539, — holding  that  a  criminal  extradited 
on  a  criminal  charge  can  be  tried  for  another  charge  without  being  given  an 
opportunity  to  return  to  the  state  from  which  he  was  extradited. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  holds  prisoner  trans- 
ferred from  one  state  to  another  for  trial  in  Federal  court,  may  be  turned  over 
to  state  authorities,  without  being  afforded  opportunity  to  return  to  former  state. 
Civil  prosecutions. 

Cited  in  Reid  v.  Ham,  54  Minn.  306,  21  L.  R.  A.  232,  footnote  p.  232,  40  Am. 
St.  Rep.  333,  56  N.  W.  35,  holding  extradited  person  not  exempt  from  civil  action 


19  L.R.A.  206]  L.  R.  A.  CASES  AS  AUTHORITIES.  520 

while  detained  under  such  proceedings;  Re  Walker,  61  Neb.  816,  86  N.  W.  510, 
holding  that  prisoner  extradited  in  good  faith  subject  to  arrest  in  bastardy  pro- 
ceedings without  being  given  opportunity  to  return. 
Rig-lit    to   arrest    without    warrant. 

Cited  in  Roberson  v.  State,  43  Fla.  156,  52  L.R.A.  754,  29  So.  535,  holding  that 
officer  cannot,  without  warrant,  arrest  person  whom  he  knows  is  carrying  con- 
cealed weapons;  Palmer  v.  Maine  C.  R.  Co.  92  Me.  409,  44  L.  R.  A.  675,  69  Am. 
St.  Rep.  513,  42  Atl.  800,  holding  that  private  individual  procuring  arrest  of 
innocent  person  by  officer  without  warrant  cannot  justify  action  by  plea  of  good 
faith;  Rich  v.  Bailey,  123  Ky.  832,  97  S.  W.  747,  on  the  right  of  an  officer  to 
make  arrests  without  a  warrant;  Com.  v.  Crowley,  26  Pa.  Super.  Ct.  135,  on  the 
right  to  resist  an  arrest  without  a  warrant. 

Cited  in  footnotes  to  McCollough  v.  Greenfield,  2  L.R.A.  906,  holding  officer's 
possession  of  warrant  not  justify  arrest  by  police  of  another  town  under  tele- 
phone direction  of  officer  having  warrant;  State  ex  rel.  Livingstone  v.  Williams, 
67  L.R.A.  166,  which  holds  that  mandamus  will  not  lie  to  compel  arrest  without 
warrant  of  designated  persons  for  alleged  commission  of  a  misdemeanor. 

Cited  in  note  (84  Am.  St.  Rep.  688)   on  right  of  policeman  to  make  arrest. 
Competency  of  testimony  of  public  officer  that  he  is  such. 

Cited  in  Barry  v.  Smith,  191  Mass.  86,  5  L.R.A.(N.S.)    1034,  77  N.  E.  1099, 
6  Ann.  Cas.  817,  holding  that  the  testimony  of  the  officers  making  the  arrest  that 
they  were  members  of  the  board  of  health  was  competent  to  prove  them  such. 
Use  of  force  in  resisting  arrest. 

Cited  in  note    (84  Am.  St.  Rep.  700)    on  force  used  in  resisting  arrest. 

19  L.  R.  A.  211,  WRIGHT  v.  FIRE  INS.  ASSO.  12  Mont.  474,  31  Pac.  87. 
Specifying    grounds    for    nonsuit. 

Cited  in  Jacobs  Sultan  Co.  v.  Union  Mercantile  Co.  17  Mont.  65,  42  Pac.  109; 
Ferguson  v.  Ingle,  38  Or.  44,  62  Pac.  760,  holding  motion  for  nonsuit  should 
state  in  what  matters  complaint  is  insufficient;  Mack  el  v.  Bartlett,  33  Mont.  128, 
82  Pac.  795,  holding  that  the  statement  of  the  grounds  of  nonsuit  that  the  plain- 
tiff had  failed  to  make  out  a  case,  was  too  general  to  be  considered  on  appeal. 
Denial  of  incorporation. 

Cited  in  McCormick  Mach.  Co.  v.  Hovey,  36  Or.  260,  59  Pac.  189,  holding  issue 
not   raised   by   denial    that   plaintiff   is   a   corporation   organized   "under    or   by 
virtue  of  the  laws  of  Illinois." 
"Warranties    as    to    encumbrances    on    insured    property. 

Cited  in  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  629,  39  N.  E.  534, 
and  Arthur  v.  Palatine  Ins.  Co.  35  Or.  31,  76  Am.  St.  Rep.  450,  57  Pac.  62,  hold- 
ing insurance  not  void,  because  property  encumbered  with  chattel  mortgage  con- 
trary to  policy,  when  application  was  oral,  no  questions  asked,  and  insured  was 
ignorant  of  effect  of  mortgage  on  policy;  .-Etna  Ins.  Co.  v.  Holcomb,  89  Tex.  411, 
34  S.  W.  915,  holding  insured  bound  by  warranty  as  to  existing  encumbrance, 
although  he  did  not  know  contents  of  policy;  ^Etna  Ins.  Co.  v.  Holcomb,  89  Tex. 
409,  34  S.  W.  915,  holding  that  record  of  chattel  mortgage  not  notice  to  company 
so  as  to  relieve  insured  from  breach  of  warranty;  Raulet  v.  Northwestern  Nat. 
Ins.  Co.  157  Cal.  231,  107  Pac.  292,  holding  that  insured  is  not  bound  to  make 
disclosure  as  to  subsisting  mortgage  to  secure  rent  in  absence  of  inquiry  as  to  its 
existence;  Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind.  674,  8  L.R.A. (N.S.)  714,  74 
N.  E.  964,  holding  that  upon  issuance  of  a  policy  upon  an  oral  application  with- 
out inquiries  as  to  the  title,  the  clause  of  the  policy  relative  to  ownership  of  the 
property  is  waived,  where  the  insured  is  unaware  of  such  clause;  Allesina  v. 
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London  &  L.  &  G.  Ins.  Co.  45  Or.  444.  78  Pac.  392,  holding  that  the  acceptance 
of  the  premium  without  inquiry,  waived  the  clause  as  to  the  invalidity  of  the 
policy  in  case  the  property  insured  was  mortgaged. 

Cited  in  footnote  to  Fitzgibbons  v.  Merchants'  &  B.  Mut.  F.  Ins.  Co.  70  L.R.A. 
243,  which  holds  that  institution  of  foreclosure  proceedings  against  real  estate 
only  will  not  work  forfeiture  of  policy  covering  real  and  personal  property  and 
providing  that  it  shall  be  forfeited  by  institution  of  foreclosure  proceedings 
against  the  ''property  insured." 

Distinguished  in  Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn.  109, 
4  L.R.A.(X.S.)  237,  106  X.  W.  485,  7  Ann.  Cas.  1144,  holding  that  where  a 
policy  was  issued  upon  a  building  which  stood  upon  leased  ground,  of  which  fact 
the  company  was  ignorant,  the  company  did  not  waive  the  clause  in  the  policy 
that  it  would  be  void  if  the  conditions  as  to  ownership  were  not  complied  with ; 
Collins  v.  Metropolitan  L.  Ins.  Co.  32  Mont.  346,  108  Am.  St.  Rep.  578,  80  Pac. 
1092,  holding  that  breach  of  provision  against  mortgage  avoided  the  policy  where 
the  authority  of  the  agent  was  limited  as  to  waiving  provisions  of  the  policy, 
and  this  was  known  to  the  insured. 
Severability  of  policy. 

Cited  in  Goorberg  v.  Western  Assur.  Co.  150  Cal.  514,  10  L.R.A.(N.S.)  879, 
119  Am.  St.  Rep.  246,  89  Pac.  130,  11  Ann.  Cas.  801,  holding  that  if  the  risk 
on  one  item  cannot  be  affected  without  affecting  the  risk  on  the  rest  the  policy 
is  entire,  but  otherwise  is  severable;  Miller  v.  Delaware  Ins.  Co.  14  Okla.  86,  65 
L.R.A.  176,  75  Pac.  1121,  2  Ann.  Cas.  17,  holding  that  where  an  insurance  policy 
is  issued  upon  several  classes  of  property,  each  one  being  separated  and  a  specific 
amount  placed  upon  each,  the  policy  is  severable;  Parsons  v.  Lane  (Re  Millers' 
&  Mfrs.  Ins.  Co.  97  Minn.  123,  4  L.R.A. (N.S.)  243,  106  N.  W.  485,  7  Ann.  Cas. 
1144,  on  what  contsitutes  a  severable  policy. 

Annotation  cited  in  Coggins  v.  .^tna  Ins.  Co.  144  N.  C.  14,  8  L.R.A.  (N.S.)  842, 
56  S.  E.  506,  holding  that  the  identity  of  the  risk  is  a  determining  factor  as  to 
the  severability  of  the  policy;  Roberts,  W.  &  T.  Co.  v.  Sun  Mut.  Ins.  Co.  13 
Tex.  Civ.  App.  69,  35  S.  W.  955,  holding  that  where  a  policy  was  issued  upon 
several  classes  of  property,  each  class  being  separated  from  the  rest  and  a 
specific  amount  placed  upon  each,  the  policy  is  severable. 

Cited  in  footnotes  to  Bills  v.  Hibernia  Ins.  Co.  29  L.  R.  A.  706,  which  holds 
insurance  on  personal  property  contained  in  insured  building,  not  forfeited  by 
lack  of  title  to  real  property;  Agricultural  Ins.  Co.  v.  Hamilton,  3.0  L.  R.  A. 
033.  which  holds  insurance  on  personalty,  as  well  as  on  building,  avoided  by  non- 
occupancy  of  building;  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70,  which 
holds  policy  on  different  classes  of  property  for  premium  payable  in  gross  sum, 
indivisible;  Trabue  v.  Dwelling  House  Ins.  Co.  23  L.  R.  A.  719,  which  holds 
policy  containing  clause  making  "entire  policy  void"  on  breach  of  condition  in 
any  respect,  not  indivisible  so  as  to  preclude  recovery  in  any  case;  Dumas  v. 
Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  358,  which  holds  policy  for  certain 
amount  on  furniture  as  a  whole,  voided  for  breach  of  condition  as  to  part;  Carey 
v.  German  American  Ins.  Co.  20  L.  R.  A.  267,  which  holds  indivisible,  insurance 
on  cranberries  insured  for  gross  sum ;  Page  v.  Sun  Ins.  Office,  33  L.  R.  A.  249, 
which  holds  policy  on  two  parcels  of  property,  covers  each  to  full  amount  in  case 
of  injury  to  one  alone;  Miller  v.  Delaware  Ins.  Co.  65  L.R.A.  173,  which  holds 
policy  on  a  building  and  on  fixtures  and  merchandise  therein,  specifying  a  certain 
amount  for  each,  severable  and  valid  as  to  building  and  fixtures,  notwithstanding 
breach  of  condition  as  to  inventory  avoiding  policy  as  to  merchandise. 
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Estoppel   of   insurer. 

Cited  in  note  (16  L.R.A.  (X.S.)  1245)  on  estoppel  of  insurer  to  set  up  for- 
feiture for  matters  as  to  which  no  inquiry  was  made. 

19  L.  R.  A.  221,  MEGARGEE  v.  PHILADELPHIA,  153  Pa.  340,  25  Atl.  1130. 
Municipal   liability    for    defective    sidewalks. 

Cited  in  Chicago  v.  Kohlhof,  64  111.  App.  353,  holding  that  city  not  bound 
to  keep  wooden  sidewalk,  elevated  several  feet  from  ground,  so  that  safe  may  be 
moved  over  it. 

Cited   in  note    (20   L.R.A. (X.S.)    746,    747)    on   liability   of   municipality   for 
defects  or  obstructions  in  streets. 
Private   action    for   obstrnction    of    street. 

Cited  in  footnotes  to  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Thompson,  26  L.  R.  A. 
410,  which  denies  right  to  maintain  private  action  for  inconvenience  from  ob- 
struction of  highway  suffered  in  common  with  others:  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  v.  Cheevers,  24  L.  R.  A.  156,  which  denies  right  of  railway  company  to 
enjoin  congregating  of  hotel  runners,  etc.,  in  front  of  station;  O'Brien  v.  Cen- 
tral Iron  &  Steel  Co.  57  L.  R.  A.  508,  which  authorizes  private  action  for  per- 
manent obstruction  of  street  within  200  feet  of  abutter's  property. 
Duty  of  a  city  to  pave. 

Cited  in  Carney  v.  City,  14  Pa.  Dist.  R.  120,  holding  that  there  is  no  duty  on 
the  part  of  a  city  to  pave  its  streets. 

19  L.  R.  A.  222,  DOLLMAX  v.  MOORE,  70  Miss.  267,  12  So.  23. 
Garnishment. 

Cited  in  Duval  County  v.  Charleston  Lumber  &  Mfg.  Co.  45  Fla.  256,  60  L.R.A. 
552,  33  So.  531,  holding  county  not  subject  to  garnishment. 

Cited  in  note  (51  Am.  St.  Rep.  120)   on  garnishment  of  municipalities. 

Distinguished  in  Dollar  v.  Allen-West  Commission  Co.  78  Miss.  278,  28  So. 
876,  holding  that  board  of  supervisors  cannot  be  garnished  in  law  or  equity, 
against  its  will;  Blair  v.  Kansas  City,  M.  &  B.  R.  Co.  76  Miss.  486.  24  So.  879, 
holding  that  unliquidated  damages  for  tort  is  not  subject  to  garnishment  in  law 
or  equity. 

Criticized  and  limited  in   Clarksdale  Compress  Co.   v.   Caldwell   Co.   80  Mi?s. 
347,  31  So.  790,  holding  that  town  cannot  be  garnished  against  its  objection. 
Attachment. 

Cited  in  Gordon  v.  Warfield,  74  Miss.  560,  21  So.  151,  holding  that  chancery 
has  jurisdiction  to  redress,  by  attachment,  wrong  committed  by  nonresident  own- 
ing lands  in  Mississippi. 

Distinguished   in   Chamberlain-Hunt  Academy   v.   Port   Gibson   Brick   &   Mfg. 
Co.  80  Miss.  527,  32  So.   116,  holding  that  personal  decree  cannot  be  rendered 
against  nonresident  defendant  in  attachment  under  §  486  of  Code. 
Corporation    as    "person." 

Cited  in  footnotes  to  Fleming  v.  Texas  Loan  Agency,  26  L.  R.  A.  250,  which 
holds  corporation  a  "person"  within  statute  creating  liability  for  death  of  one 
person  by  another:  People  ex  rel.  Xew  York  Hotel  &  Restaurant  Co.  v.  Barker, 
23  L.  R.  A.  785,  which  holds  domestic  corporation  a  "person"  which  may  be 
prevented  ''by  absence  or  illness"  from  complaining  of  assessment. 
K«i  ni  table  action  against  nonresident  without  exhausting-  legal  remedies. 

Cited  in  Gates,  D.  X.  &  S.  v.  McClenahan.  124  Iowa.  597.  100  X.  W.  479r 
holding  that  attorneys  acting  for  the  executor  of  a  foreign  will  may  maintain 
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an  equitable  suit  against  such  executor  to   enforce  an  equitable  lien  upon  the 
lands  for  their  fees  without  first  exhausting  their  legal  remedies. 

19  L.  R.  A.  227,  STATE  ex  rel.  CROMELIEX  v.  BOYD,  36  Xeb.  181,  54  X.  W. 

252. 
Jurisdiction     in     mnnclnmns    cases. 

Cited  in  State  ex  rcl.  Wright  v.  Savage,  64  Xeb.  698,  90  N.  W.  898,  granting 
writ  of  mandamus  to  compel  governor  to  appoint  city  fire  and  police  com- 
missioners. 

Cited  in  footnote  to  People  ex  rel.  Brodorick  v.  Morton,  41  L.  R.  A.  231,  which 
denies  right  to  mandamus  to  compel  performance  of  act  by  governor. 

Cited  in  notes  (58  L.R.A.  868)  on  original  jurisdiction  over  court  of  last  re- 
sort in  mandamus  case;  (6  L.R.A.(N.S.)  772)  on  mandamus  to  governor;  (16 
Eng.  Rul.  Cas.  787 )  on  right  to  mandamus  against  a  public  officer. 

19  L.  R.  A.  231,  PEOPLE  ex  rel.  ATTY.  GEX.  v.  MAcCABE,  18  Colo.  186,  36  Am. 
St.  Rep.  270,  32  Pac.  280. 

Followed  without  argument  in  People  ex  rel.  Colorado  Bar  Asso.  v.  Taylor,  32 
Colo.  251,   75  Pac.  914. 
Disbarment    of    attorney. 

Cited  in  People  ex  rel.  Carr  v.  Selig.  25  Colo.  507,  55  Pac.  722,  holding  at- 
torney's part  payment  of  amount  due  client  after  disbarment  proceedings  were 
commenced  for  wrongfully  withholding  client's  funds,  no  answer  thereto;  Re 
Schnitzer,  —  Xev.  — ,  33  L.R.A.(N.S.)  .945,  112  Pac.  848,  holding  that  attorney 
who  advertises  for  purpose  of  attracting  citizens  of  another  state  to  this  state 
for  purpose  of  procuring  divorce  is  guilty  of  misconduct  sufficient  to  disbar 
him;  Ingersoll  v.  Coal  Creek  Coal  Co.  117  Tenn.  306,  9  L.R.A.(N.S.)  295,  119 
Am.  St.  Rep.  1003,  98  S.  W.  178,  10  Ann.  Cas.  829,  on  what  constitutes  unpro- 
fessional conduct. 

Cited  in  footnotes  to  Re  Evans,  53  L.R.A.  952,  which  authorizes  disbarment  of 
attorney  for  champerty;  People  ex  rel.  Deneen  v.  Gilmore,  69  L.R.A.  701,  which 
holds  that  license  to  practice  law  secured  by  fraudulent  concealment  of  a 
conviction  of  embezzling  funds  from  client  in  another  state  will  be  revoked. 

Cited  in  notes  (9  L.R.A.  (N.S.)  283)  on  right  of  attorney  to  solicit  business: 
(45  Am.  St.  Rep.  82)  on  grounds  for  disbarment  of  attorneys;  (119  Am.  St. 
Rep.  1041)  as  to  when  attorneys  contract  of  employment  is  void  as  against 
public  policy  because  procured  by  solicitation  by  advertisement. 

19  L.  R.  A.  232,  WINTER  v.  FEDERAL  STREET  &  P.  VALLEY  R.  CO.  153 

Pa,  26,  25  Atl.  1028. 
Contributory  negrligrence. 

Cited  in  Thayne  v.  Scranton  Traction  Co.  8  Pa.  Super.  Ct.  450,  holding  that 
passenger  cannot  recover  for  injury  received  while  riding  on  platform  of  car.     . 
—  On  street  car  track. 

Cited  in  Gilrnartin  v.  Lackawanna  Valley  Rapid  Transit  Co.  186  Pa.  195,  40 
Atl.  322,  holding  that  woman  cannot  recover  from  street  railway  company  for 
personal  injuries  received  while  walking  on  track;  Smith  v.  Philadelphia  Trac- 
tion Co.  3  Pa.  Super.  Ct.  131,  40  W.  N.  C.  503,  upholding  right  to  recover  by  one 
driving  on  car  tracks  and  struck  by  car  operated  by  motorman  who  was  not 
looking  ahead. 

Cited  in  note  (25  L.  R.  A.  508)  on  injuries  by  stieet  car  collisions  with  vehi- 
cles or  horses. 

Distinguished   in   Fenner  v.  Wilkes-Barre  &  W.  Valley  Traction   Co.  202  Pa. 
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370,  51  Atl.   1034,  holding  street  car  company  liable  for  death  of  driver  neces- 
sarily occupying  track  while  unloading  heavy  merchandise. 

Question    for    jury. 

Cited  in  Holt  v.  Pennsylvania  R.  Co.  206  Pa.  360,  55  Atl.  1055,  holding  plain- 
tiff's negligence  question  for  jury  where  proof  shows  wagon  was  struck  by  loco- 
motive while  he  was  driving  with  one  wheel  between  rails  of  track  located  in 
street,  because  of  presence  of  large  number  of  teams. 

19  L.  R.  A.  233,  OREGON  IMPROV.  CO.  v.  SAGMEISTER,  4  Wash.  710,  30  Pac. 

1058. 
Liability   of   community   property    for    debts,    etc. 

Approved  in  Strong  v.  Eakin,  UN.  M.  119,  66  Pac.  539,  holding  that  the  pre- 
sumption is  that  all  property  acquired  by  the  husband  and  wife  during  coverture 
is  community  property  and  liable  for  the  debts  of  the  husband  and  the  com- 
munity debts,  so  that  the  burden  is  one  claiming  a  separate  estate  to  prove  it. 

Cited  in  Diamond  v.  Turner,  11  Wash.  191,  39  Pac.  379,  holding  that  judg- 
ment against  firm  may  be  satisfied  out  of  community  property  owned  by  one  mem- 
ber and  his  wife;  Bryant  v.  Stetson  &  P.  Mill  Co.  13  Wash.  694,  43  Pac.  931, 
holding  that  where  community  had  existed  seven  years  before  judgment,  debt 
was  prima  facie  community  obligation;  McDonough  v.  Craig,  10  Wash.  241,  38 
Pac.  1034,  holding  that  note  given  by  husband  in  his  business  is  prima  facie 
charge  on  community  property;  Thygesen  v.  Neufelder,  9  Wash.  457,  37  Pac.  672, 
holding  that  husband  may  assign  all  community  property  for  benefit  of  com- 
munity creditors;  Abbott  v.  Wetherby,  6  Wash.  509,  36  Am.  St.  Rep.  176,  33 
Pac.  1070,  holding  that  community  debt  may  be  satisfied  out  of  wife's  savings 
from  household  allowances  and  from  wages  of  herself  and  minor  children;  Com- 
mercial Bank  v.  Scott,  6  Wash.  505,  34  Pac.  434  (dissenting  opinion),  majority 
holding  wife  not  proper  party  to  action  on  husband's  note  although  complaint 
alleged  note  given  for  community  debt;  Bell  v.  Waudby,  4 Wash.  747,  31  Pac.  18, 
holding  that  business  debt  of  husband  is  prima  facie  that  of  husband  and  wife; 
Horton  v.  Donohoe  Kelly  Bkg.  Co.  ]5  Wash.  401,  46  Pac.  409,  holding  liability 
of  stockholder,  as  surety,  enforceable  against  community  property  of  himself  and 
wife;  Floding  v.  Denholm,  40  Wash.  466,  82  Pac.  738,  holding  community  prop- 
erty liable  for  debt  of  husband  contracted  as  a  surety  on  behalf  of  a  corpora- 
tion of  which  he  was  a  stockholder,  where  the  stock  was  community  property; 
Philips  &  Co.  v.  Langlow,  55  Wash.  388,  104  Pac.  610,  holding  that  the  wife  was 
liable  for  a  debt  contracted  by  the  husband  in  the  management  of  the  com- 
munity property. 

Cited  in  footnotes  to  Spreckels  v.  Spreckels,  36  L.  R.  A.  497,  which  holds  statu- 
tory requirement  of  wife's  written  consent  to  husband's  gift  of  community  prop- 
erty inapplicable  to  property  acquired  before  statute  passed;  Hooke's  Succession, 
23  L.  R.  A.  803,  which  denies  right  of  judgment  creditor  of  community  to  com- 
pel administration  of  wife's  succession;  La  Selle  v.  Woolery,  32  L.  R.  A.  73, 
which  holds  community  property  exempt  from  liability  for  husband's  individual 
•debt;  Price  v.  Planters'  Nat.  Bank,  32  L.  R.  A.  214,  which  holds  liability  of 
-wife's  equitable  statutory  estate  for  her  debts  not  terminated  by  her  death. 

Cited  in  notes  (20  L.R.A.(N.S.)  208)  on  liability  of  community  property  to 
succession  tax;  (36  L.R.A.(N.S.)  205)  on  liability  of  estate  by  entireties  for 
husband's  debts. 

19  L.  R.  A.  236,  WATKINS  v.  LANDON,  52  Minn.  389,  38  Am.  St.  Rep.  560,  54 

N.  W.  193. 
Subsequent  appeal  in  67  Minn.  136,  69  N.  W.  711. 
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Report  of  libel  suit  growing  out  of  slander  of  right  to  manufacture  liniment, 
in  61  Minn.  137,  63  N.  W.  615. 
Trade   secrets. 

Cited  in  Little  v.  Callus,  4  App.  Div.  578,  38  N.  Y.  Supp.  487  (dissenting 
opinion),  majority  holding  that  confidential  employee,  after  discharge,  cannot 
use  when  working  for  another  secret  process  for  manufacture  of  typewriter  rib- 
bons used  by  former  employer;  J.  R.  Watkins  Medical  Co.  v.  Sands,  83  Minn. 
330,  86  N.  W.  340,  holding  that  person  lawfully  acquiring  knowledge  of  medical 
preparation  may  manufacture  and  sell  it;  Elaterite  Paint  &  Mfg.  Co.  v.  S.  E. 
Frost  Co.  105  Minn.  241,  117  N.  W.  388,  on  right  of  person  acquiring  a  knowl- 
edge of  trade  secrets,  not  patented,  to  use^them. 

Cited  in  footnotes  to  Dcmpsey  v.  Dobson,  32  L.  R.  A.  761,  which  holds  carpet 
manufacturers  entitled  to  record  of  receipts  prepared  by  color  mixer  employed 
by  them ;  Dempsey  v.  Dobson.  40  L.  R.  A.  550,  which  holds  custom  of  giving 
color  mixer,  as  against  employer  exclusive  title  to  combinations  of  color  devised, 
unreasonable;  Stewart  v.  Hook,  63  L.R.A.  255,  which  upholds  property  right  of 
discoverer  of  medical  preparation  in  his  discovery;  Stone  v.  Goss,  63  L.R.A. 
344,  which  upholds  right  to  injunction  against  disclosure  of  trade  secret  in 
violation  of  contract. 

Cited  in  note  (133  Am.  St.  Rep.  762,  763)  on  protection  of  secret  processes  and 
trade  secrets. 
Trade-mark. 

Cited  in  footnote  to  Millbrae  Co.  v.  Taylor,  25  L.  R.  A.  193,  which  holds  ex- 
clusive right  to  use  name  "Millbrae"  does  not  pass  on  division  of  milk  business 
with  partner. 

Cited  in  note  (85  Am.  St.  Rep.  96)  on  what  words  or  phrases  may  constitute 
a  valid  trademark. 

19  L.  R.  A.  240,  CLEMENS  v.  SPEED,  93  Ky.  284,  19  S.  W.  660. 
Boniidary   frail. 

Cited  in  Bright  v.  Bacon  &  Sons,  131  Ky.  854,  20  L.R.A.  (N.S.)  390,  116  S. 
W.  208,  holding  that  in  remodeling  a  building,  a  party  wall  must  not  be  so 
interfered  with  as  to  affect  its  use  by  the  other  party. 

Cited  in  footnote  to  Putzell  v.  Drovers  &  M.  Nat.  Bank,  22  L.  R.  A.  632,  which 
upholds  right  to  remove  boundary  wall  for  erection  of  better  wall. 

Cited  in  note  (68  L.R.A.  684,  688,  697)  on  liability  for  removal  of  lateral  or 
subjacent  support  of  land  in  its  natural  condition. 

19  L.  R.  A.  242,  MARTIN  v.  FLAHARTY,  13  Mont.  96,  40  Am.  St.  Rep.  415, 

32  Pac.  287. 
Delivery    of    deed. 

Cited  in  Payne  v.  Hallgarth,  33  Or.  437,  54  Pac.  162,  holding  that  delivery  by 
grantor  to  grantee,  with  remark  that  he  wished  land  to  go  to  grantee  at  his 
death,  sufficient;  Osborne  v.  Eslinger,  155  Ind.  364,  80  Am.  St.  Rep.  240,  58 
N.  E.  439,  holding  delivery  of  deeds  after  grantor's  death,  void;  Talbot  v.  Talbot, 
32  R.  I.  95,  78  Atl.  535,  Ann.  Cas.  1912  C,  1221,  to  the  point  that  deposit  of  deed 
in  bank  with  directions  to  deliver  it  upon  grantor's  death  was  sufficient  delivery; 
Flynn  v.  Flynn,  17  Idaho,  161,  104  Pac.  1030,  holding  that  the  test  of  a  de- 
livery is  whether  or  not  there  was  an  intention  to  deliver  and  whether  the  acts 
of  the  grantor  showed  such  an  intention;  Nuchols  v.  Stone,  120  Ky.  642,  87 
S.  W.  799,  holding  where  the  grantor  delivered  a  deed  to  a  depository  to  be 
delivered  to  the  grantee  after  the  former's  death,  and  the  deed  reserved  a  life 
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estate   in   the  grantor,  there  was   an   intention  shown   to   pass   immediate   title 
and  there  was  a  sufficient  delivery. 

Cited  in  notes  (54  L.R.A.  879,  884)  on  delivery  of  deed  to  third  person;  or 
record,  or  delivery  for  record.,  by  grantor;  (53  Am.  St.  Rep.  539,  544,  553)  on 
what  is  a  delivery  of  a  deed;  (130  Am.  St.  Rep.  921)  on  escrows;  (8  Eng.  Rul. 
Cas.  596)  on  taking  effect  of  deed  from  date  of  execution;  (8  Eng.  Rul.  Cas. 
(520)  on  conditional  delivery  of  deed. 

19  L.  R.  A.  247,  BASS  v.  ROANOKE  NAV.  &  WATER  POWER  CO.  Ill  N.  C. 
439,  16  S.  E.  4Q2. 

Distinguished  in  Roanoke  Rapids  Power  Co.  v.  Roanoke  Xav.  &  Water  Power 
Co.  152  X.  C.  492,  68  S.  E.  190,  holding  decision  in  leading  case  not  a  bar  to 
a  subsequent  action  to  enjoin  the  maintenance  of  the  canals. 
IVonnser. 

Cited  in  Union  Bank  v.  Oxford,  116  N.  C.  380,  21  S.  E.  410,  holding  that 
validity  of  bonds  cannot  be  questioned  by  plea  of  nonuser  in  action  thereon; 
Seaboard  Air  Line  R.  Co.  v.  Olive,  142  1ST.  C.  271,  55  S.  E.  263,  on  the  validity 
of  the  statute  providing  that  the  statute  of  limitations  shall  not  apply  to  rail- 
road rights  of  way. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
denies  right  to  forfeit  franchise  for  failure  to  exercise  all  of  granted  power.  , 

Power  of  legislature To  legalize  contract. 

Cited  in  Lowe  v.  Harris,  112  X.  C.  491,  22  L.  R.  A.  387,  17  S.  E.  539,  hold- 
ing that  legislature  cannot  change  receipt  void  for  uncertainty  as  contract  for 
sale  of  land,  into  valid  contract  by  statute  admitting  parol  evidence  to  identify 
land. 
Over  interest   in   la  nil. 

Cited  in  Springs  v.  Scott,  132  N.  C.  561,  44  S.  E.  116,  sustaining  statute 
empowering  courts  to  order  sale  of  property  in  which  there  is  vested  interest 
and  contingent  remainder  over  to  persons  not  in  being;  Anderson  v.  Wilkins, 
142  N.  C.  159,  9  L.R.A.  (X.S.)  1147,  55  S.  E.  272,  on  the  retrospective  opera- 
tion of  statutes  affecting  the  title  to  real  estate. 

Cited  in  note   (19  L.  R.  A.  259)   on  power  of  legislature  to  change  or  destroy 
estates  by  doAver,  curtesy,  or  similar  estates. 
Sale  of  contingent  interest   in  land. 

Cited  in  Hodges  v.  Lipscomb,  133  X.  C.  204,  45  S.  E.  556,  holding  that  guard- 
ian may  be  appointed  to  represent  parties  unknown  or  not  in  esse,  in  action  for 
sale  of  land  in  which  there  are  vested  and  contingent  interests. 
Judicial    sale    of    corporate    property. 

Cited  in  McXeal  Pipe  &  Foundry  Co.  v.  Howland,  111  X.  C.  632.  20  L.  R.  A. 
750,  16  S.  E.  857  (dissenting  opinion),  majority  holding  that  franchise  of  water- 
works company  should  be  sold  with  its  plant  on  foreclosure  of  mechanic's  lien, 
under  statute  providing  for  sale  of  franchise  of  company  authorized  to  receive 
"tolls." 

Cited  in  note  (20  L.  R.  A.  740)  on  execution  or  judicial  sale  of  corporate  fran- 
chise or  property  necessary  to  its  enjoyment. 
Liability   of   lessor    for   negligence. 

Cited  in  Logan  v.  North  Carolina  R.  Co.  116  X.  C.  949,  21  S.  E.  959,  holding 
railroad  company  cannot  escape  liability  for  negligence  by  leasing  road  to  an- 
other. 
Revocability  of  license. 

Cited  in  notes   (49  L.R.A.  500)   on  revocability  of  license  to  maintain  a  bur- 
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den  on  land  after  licensee  has  incurred  expense  in  creating  burden;    (16  Eng. 
Rul.  Cas.  80)   on  revocability  of  license. 
Construction  and   operation   of  canals. 

Cited  in  note   (61  L.  R.  A.  840,  853,  867,  876)    on  construction  and  operation 
of  canals. 
Power  of  corporation ;    how   question   raised. 

Cited  in  Barcello  v.  Hapgood,  118  N.  C.  729,  24  S.  E.  124,  holding  that  right 
of  private  foreign  corporation  to  hold  land  can  be  raised  only  by  proceeding  au- 
thorized by  state. 

19  L.  R.  A.  256,  McXEER  v.  McXEER,  142  111.  388,  32  N.  E.  681. 
Legislative    power    over    property    rishts. 

Cited  in  Butterfield  v.  Sawyer,  187  111.  601,  52  L.  R.  A.  77,  79  Am.  St.  Rep. 
246,  58  N.  E.  602,  holding  mere  expectation  of  property  in  future  not  vested  in- 
terest which  legislature  cannot  modify;  Chilton  v.  Hannah,  107  Va.  662,  60  S. 
E.  87,  holding  that  the  liability  of  the  income  and  rents  of  the  wife's  separate 
realty  for  the  husband's  debts  cannot  be  changed  by  the  legislature,  except  as 
to  debts  contracted  after  the  passage  of  the  act. 

Cited  in  footnotes  to  Spreckels  v.  Spreckels,  36  L.  R.  A.  497,  which  holds  statu- 
tory requirement  of  wife's  written  consent  to  husband's  gift  of  community  prop- 
erty, inapplicable  to  property  acquired  before  statute  passed;  Gladney  v.  Sydnor, 
60  L.  R.  A.  880,  which  holds  right  to  convey  or  encumber  homestead  without 
wife's  co-operation,  a  vested  one  which  cannot  be  destroyed  by  legislature;  Allen 
v.  Minnesota  Loan  &  T.  Co.  37  L.  R.  A.  679,  which  sustains  statute  authorizing 
deserted  wife  to  sue  and  recover  debts  and  property  in  husband's  name. 

Cited  in  notes   ( 19  L.  R.  A.  248 )   on  legislative  power  to  defeat  contingent  in- 
terests in  property;    (30  L.R.A.  317)   on  tenancy  by  entireties;    (84  Am.  St.  Rep. 
437,  438,  440,  444,  445,  446,  447)  on  constitutionality  of  statutes  affecting  rights 
based  on  pre-existing  marriage. 
Dower. 

Cited  in  Virgin  v.  Virgin,  91  111.  App.  202,  holding  that  where  administrator 
sells  real  estate  to  pay  debts,  widow  is  entitled  to  dower  and  homestead  only 
in  surplus  after  payment  of  mortgages;  Billings  v.  People,  189  111.  477,  59  L.  R. 
A.  811,  59  N.  E.  798,  holding  that  where  widow  renounces  provisions  of  will, 
and  takes  dower,  latter  is  subject  to  inheritance  tax;  Salem  Nat.  Bank  v.  White, 
159  111.  147,  42  N.  E.  312,  holding  that  widow  who  mortgaged  property  left 
by  her  husband  does  not  convey  her  unassigned  dower  in  portion  owned  by  son ; 
George  v.  Hess,  48  W.  Va.  536,  37  S.  E.  564,  holding  that  wife  is  not  entitled  to 
have  set  off  from  surplus  on  mortgage  sale,  money  to  meet  dower  on  husband's 
death;  Burget  v.  Merritt,  155  Ind.  147,  57  N.  E.  714,  holding  that  where  chil- 
dren by  former  marriage  convey  all  except  dower  of  childless  second  wife,  they 
are  estopped  from  claiming  as  "her  forced  heirs"  under  subsequent  statute ; 
Reade  v.  de  Lea,  14  N.  M.  457,  95  Pac.  131,  to  the  point  dower  under  common 
law  does  not  constitute  vested  right;  Griswold  v.  McGee,  102  Minn.  125,  112  X. 
W.  1020,  12  Ann.  Cas.  186,  holding  that  the  right  to  inchoate  dower  given  at 
common  law  is  not  a  vested  interest  and  may  be  changed  by  the  legislature  at 
any  time  before  it  becomes  vested;  Helm  v.  Board,  114  Ky.  293,  70  S.  W.  679, 
holding  wife's  inchoate  right  of  dower  is  not  vested  and  is  subject  to  change 
by  legislature;  Bechtol  v.  Bechtol,  2  Alaska,  400,  holding  that  the  legislature 
may  change  or  abolish  the  dower  interest  at  any  time  before  it  becomes  vested. 
Husband's  interest  in  -wife's  lands. 

Cited  in  Wright  v.  Stice,  173  111.  576,  51  X.  E.  71,  holding  that  where  wife 
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died  before  enactment  of  statute  abolishing  estate  by  curtesy,  husband  took  life 
estate  in  all  her  land;  Jackson  v.  Jackson,  144  111.  283,  36  Am.  St.  Rep.  427, 
33  N.  E.  51,  holding  that  where  wife  died  after  passage  of  act  abolishing  estate 
by  curtesy,  husband  took  dower  in  lands  owned  by  her;  Rose  v.  Rose,  104  Ky. 
68,  41  L/R.  A.  359,  footnote  p.  353,  84  Am.  St.  Rep.  430,  46  S.  W.  524  (dis- 
senting opinion),  majority  holding  husband's  right  to  use  of  wife's  real  estate 
existing  at  time  of  marriage,  a  vested  one;  Guernsey  v.  Lazear,  51  W.  Va.  330, 
41  S.  E.  405,  holding  that  husband  has  no  estate  by  curtesy  until  death  of  wife. 

Cited  in  footnote  to  Heisen  v.  Heisen,  21  L.  R.  A.  434,  which  holds  husband's 
right  to  dower  before  assignment,  not  an  estate  in  which  leasehold  estate  will 
merge. 

Cited  in  notes    (112  Am.  St.  Rep.  572,  575:    128  Am.  St.  Rep.  475,  489)    on 
nature  and  existence  of  estates  of  tenancy  by  the  curtesy. 
Conflict    of    divorce    laws. 

Cited  in  note   (59  L.  R.  A.  141)   on  conflict  of  laws  on  subject  of  divorce. 

19  L.  R.  A.  262,  GREENE  v.  O'CONNOR,  18  R.  I.  56,  25  Atl.  692. 
Construction    of    conditions    in    deed. 

Approved  in  Shreve  v.  Norfolk  &  W.  R.  Co.  109  Va.  714,  23  L.R.A.(N.S.)  775, 
64  S.  E.  972,  holding  that  a  grant  of  land  to  a  railroad  company  in  consideration 
that  the  company  build  and  maintain  a  depot  upon  the  land  conveyed,  is  not 
made  upon  a  condition  subsequent. 

Cited  in  Ecroyd  v.  Coggeshall,  21  R,  I.  5,  79  Am.  St.  Rep.  741,  41  Atl.  260, 
holding  that  words  in  deed  that  "property  should  be  used  only  for  city  hall" 
did  not  make  estate  conditional;  Avery  v.  United  States,  44  C.  C.  A.  166,  104 
Fed.  716,  holding  that  deed  conveyed  fee,  although  it  provided  that  land  should 
be  used  as  street;  Bentley  v.  Root,  19  R.  I.  206,  32  Atl.  918,  holding  that  deed 
bounding  land  on  gangway  with  right  to  use  it  forever  conveys  fee  to  center 
of  gangway;  Pawtuxet  Baptist  Soc.  v.  Johnson,  20  R.  I.  552.  40  Atl.  417,  hold- 
ing that  deed  conveyed  fee  simple  although  it  provided  for  use  of  property,, 
amount  on  sale,  and  use  of  proceeds;  Los  Angeles  University  v.  Swarth,  54 
L.  R.  A.  266,  footnote  p.  262,  46  C.  C.  A.  651,  107  Fed.  803,  holding  covenant,, 
not  condition,  created  by  deed  conditioned  that  land  shall  be  used  exclusively  for 
college  campus;  Carroll  County  Academy  v.  Gallatin  Academy  Co.  104  Ky.  626V 
47  S.  W.  617,  holding  that  deed  conveyed  fee,  although  it  provided  that  land1 
should  be  used  for  school;  Sherman  v.  Sherman,  23  S.  D.  497,  122  N.  W.  439,. 
to  the  point  that  without  express  words  relating  to  forfeiture  or  re-entry  con- 
veyance for  valuable  consideration  is  not  conditional,  because  of  recital  that  land: 
conveyed  shall  be  used  only  for  special  purpose;  Quinlan  v.  Green  County,  19- 
L.R.A.(N.S.)  857,  84  C.  C.  A.  537,  157  Fed.  40;  Union  Stockyards  Co.  v.  Nash- 
ville Packing  Co.  72  C.  C.  A.  195,  140  Fed.  704,— holding  that  the  recital  that 
a  deed  was  made  upon  condition  is  not  conclusive  upon  that  point  if  the  deed, 
shows  an  intention  not  to  make  a  grant  upon  condition;  Ashuelot  Nat.  Bank  v.. 
Keene,  74  N.  H.  153,  9  L.R.A.(N.S.)  761,  65  Atl.  826,  holding  that  a  conveyance 
pursuant  to  an  agreement  on  condition  that  the  land  be  forever  used  for  parlc 
purposes  and  for  no  other  purpose,  conveys  the  land  not  upon  a  condition  subse- 
quent but  upon  a  trust;  Adams  v.  First  Baptist  Church,  148  Mich.  145,  11  L.R.A.. 
(N.S.)  523,  111  N.  W.  757,  12  Ann.  Cas.  224,  holding  a  devise  to  a  church  to 
be  used  as  a  parsonage  and  nothing  else,  there  being  no  devise  over,  was  not  an 
estate  upon  condition;  Thornton  v.  Natchez,  63  C.  C.  A.  526,  129  Fed.  86;  Thorn- 
ton v.  Natchez,  88  Miss.  17,  41  So.  498, — holding  that  a  deed  reciting  as  a  part 
of  the  consideration  that  the  land  should  be  held  by  the  city  as  a  burial  place- 
and  for  no  other  purpose  did  not  impose  a  condition  subsequent;  Huron  v.  Wil- 
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cox,  17  S.  D.  628,  106  Am.  St.  Rep.  788,  98  N.  W.  88,  holding  that  a  recital  in 
a  deed  to  a  city  that  the  property  was  conveyed  for  city  hall  purposes  only, 
did  not  impose  a  condition  subsequent. 

Cited  in  footnotes  to  Flaten  v.  Moorhead,  19  L.  R.  A.  195,  Avhich  holds  intent 
to  qualify  or  attach  condition  to  grant  to  municipality  shown  by  clause,  fol- 
lowing description,  that  tract  must  always  be  held  and  used  as  public  park ; 
Upington  v.  Corrigan,  37  L.  R.  A.  794,  which  holds  condition  subsequent  in  con- 
veyance of  land,  that  grantee  shall  consecrate  property  for  church  purposes, 
not  personal  with  grantee;  Kilpatrick  v.  Baltimore,  27  L.  R.  A.  643,  which  holds 
condition  not  created  by  habendum  clause,  stating  that  land  is  to  be  kept  as 
public  highways  Rowzee  v.  Pierce.  40  L.  R.  A.  402,  which  sustains  right  to  in- 
junction against  erecting  schoolhouse  on  land  dedicated  for  ornamental  public 
park;  Mills  v.  Davison,  35  L.  R.  A.  113,  which  holds  enforceable,  trust  created 
by  grant  to  religious  society  with  condition  against  use  except  for  church  pur- 
poses; First  Baptist  Church  v.  Fort,  49  L.  R.  A.  617,  which  denies  implied  trust 
for  promulgation  of  tenets  and  doctrines  of  particular  religious  denomination 
arises  on  acquisition  of  property  by  church;  Newark  v.  Watson,  24  L.  R.  A.  843, 
which  holds  title  of  city  to  land  granted  for  "burial  purposes"  reverts  when  such 
use  prohibited  by  ordinance;  Davenport  v.  Gwilliams,  22  L.  R.  244,  holding 
general  language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest; 
Wakefield  v.  Van  Tassell,  65  L.R.A.  511,  which  upholds  condition  in  deed  of 
land  that  no  grain  shall  ever  be  handled  thereon. 

Cited  in  notes   (9  L.R.A.  (N.S.)   759)   on  creation  of  trust  by  words  "upon  con- 
dition" in  deed  or  will;    (79  Am.  St.  Rep.  760)   on  what  words  create  condition 
subsequent. 
Cnl  de  sac  as  hlgrhway. 

Cited  in  note   (12  Eng.  Rul.  Cas.  558)   on  public  highway  in  cul  de  sac. 

19  L.  R.  A.  269,  CHILTON  v.  ST.  LOUIS  &  I.  M.  R.  CO.  114  Mo.  88,  21  S.  W. 

457. 
Reasonableness    of    carrier's    regulations. 

-  Cited  in  Gregory  v.  Chicago  &  X.  W.  R.  Co.  100  Iowa,  351,  69  N.  W.  532, 
holding  question  whether  regulation  that  dogs  could  be  carried  only  in  baggage 
car,  at  additional  charge,  was  reasonable,  one  of  law;  Southern  R.  Co.  v.  Watson, 
110  Ga.  690,  36  S.  E.  209,  holding  it  to  be  question  of  law  whether  regulation, 
limiting  period  within  which  ticket  may  be  used,  is  reasonable;  McLain  v.  St. 
Louis  &  G.  R.  Co.  131  Mo.  App.  737,  111  S.  W.  835,  holding  that  a  carrier  may 
make  reasonable  regulations  for  the  seating  of  passengers;  Pullman  Car  Co.  v. 
Krauss,  145  Ala.  403,  4  L.R.A.  (N.S.)  106,  40  So.  398,  8  Ann.  Cas.  218,  holding 
that  the  reasonableness  of  a  regulation  of  a  sleeping  car  company  that  persons 
known  to  be  inflicted  with  contagious  or  infectious  diseases  or  to  be  insane  would 
be  excluded  from  their  cars,  was  a  question  of  law. 

Cited  in  footnote  to  Smith  v.  Chamberlain,  9  L.  R.  A.  710,  which  authorizes 
separate  waiting  rooms  for  white  and  colored  passengers;  Smith  v.  State.  41 
L.  R.  A.  432,  which  upholds  state  statute  providing  for  equal,  but  separate  ac- 
commodations, for  negroes  on  railroads;  Bowie  v.  Birmingham  R.  &  Electric  Co. 
50  L.  R.  A.  632,  which  sustains  rule  ot  street  railway  company  requiring  colored 
and  white  passengers  to  occupy  different  ends  of  car. 

Cited    in    notes    (11    L.R.A. (N.S.)    268;    54    L.   ed.   U.    S.    936)    on    right   of 
carrier  to  separate  passengers  on  account  of  race. 
Privileges  and  Immunities  as  affected  l»y  the  fourteenth  amendment. 

Cited  in  Hammer  v.  State,   173  Ind.  204,  24  L.R.A.(N.S.)    798,   140  Am.  St. 
Rep.  248,  89   N.  E.  850,  21   Ann.   Cas.   1034,  holding  that  a  law   prohibiting  a 
L.R.A.  Au.  Vol.  III.— 34. 
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person  not  a  member  of  any  fraternal  society  from  wearing  the  badge  of  such 
society  was  not  unconstitutional  as  granting  privileges  and  immunities  to  a  class 
of  persons;  Hart  v.  State,  100  Md.  602,  60  Atl.  457,  holding  a  statute  requiring 
railroad  companies  to  furnish  separate  coaches  for  white  and  colored  passengers, 
was  valid,  but  did  not  apply  to  interstate  commerce. 
Civil  rights  act. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water  is  sold  not  place  of  accommodation  and  amusement  within  civil 
rights  act. 

19  L.  R.  A.  271,  STATE  ex  rel.  COVENANT  MUT.  BEN.  ASSO.  v.  ROOT,  83 

Wis.  667,  54  N.  W.  33. 
Rights    and    liabilities    of    foreign    corporations Insurance    companies. 

Cited  in  State  v.  National  Acci.  Soc.  103  Wis.  215,  79  N.  W.  220,  holding  that 
mutual  foreign  insurance  company  is  not  entitled  to  benefit  of  statutes  of  limi- 
tations; Wyman  v.  Kimberly-Clark  Co.  93  Wis.  559,  67  N.  W.  932,  holding  right 
of  receiver  of  foreign  insolvent  insurance  company  to  sue  on  note,  dependent  upon 
statute  where  suit  brought;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A. 
229,  58  Am.  St.  Rep.  638,  38  S.  W.  85,  holding  law  compelling  foreign  insurance 
companies  to  pay  full  amount  of  policy,  valid;  Seamans  v.  Knapp-Stout  &  Co. 
89  Wis.  179,  27  L.  R.  A.  364,  46  Am.  St.  Rep.  825,  61  N.  W.  757,  holding  note 
given  within  state  to  mutual  company  to  insure  property  out  of  state,  enforce- 
able, although  company  not  authorized  to  do  business  in  other  state;  State  ex  rel. 
Equitable  Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  231,  ]21  S.  W.  45,  holding  that 
the  state  has  the  authority  to  prohibit  foreign  insurance  companies  from  doing 
business  in  the  state  or  to  regulate  their  admission;  State  ex  rel.  Equitable  Life 
Assur.  Soc.  v.  Vandiver,  222  Mo.  231,  121  S.  W.  45,  holding  that  the  terms  upon 
which  a  foreign  corporation  may  be  permitted  to  do  business  within  a  state  is 
entirely  a  matter  of  legislative  discretion. 

Cited  in  footnote  to  Fort  v.  State,  23  L.  R.  A.  86,  which  holds  it  no  offense 
for  agents  to  assist  Accident  Lloyds  in  transacting  business  without  license. 

Cited  in  note   (24  L.  R.  A.  303)   on  restrictions  on  business  of  foreign  insur- 
ance companies. 
Loan   associations. 

Cited  in  Lewis  v.  American  Sav.  &  L.  Asso.  98  Wis.  221,  39  L.  R.  A.  566,  73 
N.   W.   793,   holding  that   securities   deposited  by  foreign  loan  association  with 
state  treasurer  for  benefit  of  resident  members,  will  be  retained  for  their  bene- 
fit, in  case  of  insolvency. 
What    is   an    insurance    company. 

Cited  in  footnote  to  Com.  ex  rel.  Hensel  v.  Provident  Bicycle  Asso.  36  L.  R.  A. 
589,  which  holds  association  guaranteeing  to  clean  and  repair  bicycles  and  re- 
place when  stolen  not  an  insurance  company. 

Cited  in  notes   (38  L.R.A.  45,  55)   on  whether  benefit  association  is  an  insur- 
ance company;    (52  Am.  St.  Rep.  548,  552)   on  same  point. 
Original    jurisdiction    of    supreme    court. 

Cited  in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  627,  51  L.  R.  A. 
70,  79  N.  W.  1081,  holding  that  the  supreme  court  will  compel  by  mandamus 
inferior  court  to  act;  Re  Court  of  Honor,  109  Wis.  628,  85  N.  W.  412,  refusing 
to  entertain  original  petition  to  compel  commissioner  of  insurance  to  grant 
license. 

Cited  in  note  (58  L.  R.  A.  850)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 
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19  L.  R.  A.  279,  MILNER  v.  NELSOX,  86  Iowa,  452,  41  Am.  St.  Rep.  50G,  53 

N.  W.  405. 
Omission  of  grantor's  name  in  acknowledgment. 

Cited  in  Tennis  v.  Gifford,  133  Iowa,  373,  110  X.  W.  586,  holding  that  the  omis- 
sion of  the  name  of  the  mortgagor  in  the  certificate  of  acknowledgment  to  a 
chattel  mortgage  did  not  render  the  acknowledgment  insufficient;  Larson  v.  Eis- 
ner, 93  Minn.  307,  101  N.  W.  307,  2  Ann.  Cas.  989,  holding  same  as  to  an  ac- 
knowledgment to  assignment  of  a  mortgage. 

Cited  in  note  (108  Am.  St.  Rep.  539,  540)  as  to  when  omission  of  grantor's 
name  in  certificate  of  acknowledgment  is  fata! 

19  L.  R.  A.  283,  COPELAXD  v.  DRAPER,  157  Mass.  558,  34  Am.  St.  Rep.  314, 

32  X.  E.  944. 
Implied   warranty  of  safety. 

Cited  in  Garnett  v.  Phoenix  Bridge  Co.  98  Fed.  194,  holding  implied  warranty 
of  master  that  tools  are  fit  and  safe,  not  applicable  to  ordinary  wrench;  The 
Tresco,  67  C.  C.  A.  465,  134  Fed.  823  (dissenting  opinion),  on  the  implied  war- 
ranty of  safety  in  supplying  implements  for  use. 

Cited  in  footnote  to  Tyler  v.  Moody,  54  L.  R.  A.  417,  which  denies  necessity 
of  alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machine 
in  action  for  breach. 
Of  liveryman. 

Cited  in  Lynch  v.  Richardson,  163  Mass.  163,  47  Am.  St.  Eep.  444,  39  X.  E. 
801,  holding  livery  keeper  liable  who  knowingly  rents  horse  that  kicks  and  runs 
away. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.R.A.  279,  which  holds 
running  and  kicking  of  team  on  public  carriage  makes  prima  facie  case  of  negli- 
gence; Stanley  v.  Steele,  69  L.R.A.  561,  which  holds  liability  of  livery  stable 
keeper  to  patron  for  injury  due  to  defect  in  neck  yoke  furnished  dependent  on 
ability  to  discover  the  defect  by  exercise  of  ordinary  prudence. 

Cited   in  note    (25  L.R.A.  (X.S.)    373)    on  duty  of  livery  stable  keeper  as  to 
character  of  horse. 
—  Degree   of  care. 

Cited  in  Stanley  v.  Steele,  77  Conn.  693,  69  L.R.A.  563,  60  Atl.  640,  2  Ann. 
Cas.  342,  holding  that  livery  stable  keepers  who  care  for  the  horses  and  car- 
riages of  others  and  let  out  for  hire  their  o.wn  carriages  and  horses,  with  or 
without  drivers,  are  not  common  carriers  of  passengers,  so  as  to  be  held  to  the 
highest  degree  of  care;  Trout  v.  Watkins  Livery  &  Undertaking  Co.  148  Mo. 
App.  G35,  130  S.  W.  136,  holding  that  liveryman  in  transporting  passenger  is 
bound  to  exercise  ordinary  care  and  not  high  degree  of  care  required  of  common 
carrier. 

19  L.  R.  A.  285,  WYLLIE  v.  PALMER,  137  X.  Y.  248,  50  X.  Y.  S.  R.  706,  33 

X.  E.  381. 
'When   relation  of  master  and  servant   exists. 

Cited  in  Cunningham  v.  Syracuse  Improv.  Co.  20  App.  Div.  176,  46  X.  Y. 
Supp.  954,  holding  that  teamster,  although  paid  by  another,  is  servant  of  per- 
son directing  his  movements;  Higgins  v.  Western  U.  Teleg.  Co.  156  X.  Y.  79, 
66  Am.  St.  Rep.  537,  50  X.  E.  500,  prior  report  in  8  Misc.  440,  28  X.  Y.  Supp. 
676,  holding  conductor  moving  elevator  so  that  contractor  may  work  on  top, 
servant  of  contractor;  Howard  v.  Ludwig,  171  X.  Y.  515,  64  X.  E.  172  (dis- 
senting opinion),  majority  holding  that  where  truck  company  delivers  goods  for 
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merchant,  driver  is  servant  of  company  only  when  company  is  responsible  for 
safe  delivery;  Diehl  v.  Robinson,  72  App.  Div.  22,  76  X.  Y.  Supp.  252,  holding 
contractor  not  liable  for  act  of  his  servant  in  operating  elevator  under  tem- 
porarily exclusive  control  of  subcontractor;  Flinn  v.  World's  Dispensary  Medi- 
cal Asso.  64  App.  Div.  493,  72  X.  Y.  Supp.  243,  holding  master  not  liable  for 
act  of  servant,  in  grounding  printing  press  with  live  wire,  when  he  was  sent  to 
repair  rheostat;  Connor  v.  Koch,  63  App.  Div.  263,  71  N.  Y.  Supp.  836,  holding 
owner  of  building  not  liable  for  negligence  of  his  elevator  man,  who  that  day 
was  working  under  direction  and  pay  of  company  putting  in  fire  apparatus ; 
O'Leary  v.  Muldoon,  56  App.  Div.  627,  67  N.  Y.  Supp.  511,  holding  jury  justified 
in  finding  on  contradictory  evidence  that  negligent  driver  was  employed  by  de- 
fendant; Murray  v.  Dwight,  161  N.  Y.  307,  48  L.  R.  A.  675,  55  X.  E.  901,  hold- 
ing servant  of  truckman  who  i-s  sent  with  horse  by  master,  who  pays  him,  to  use 
horse  in  operating  tackle  which  is  under  direction  of  foreman  of  warehouseman, 
not  fellow  servant  with  warehouseman's  servants;  Deane  v.  Buffalo,  42  App. 
Div.  206,  58  N.  Y.  Supp.  810,  holding  teamster  servant  of  person  who  had  con- 
tract with  city  to  remove  garbage;  Reed  v.  Metropolitan  Street  R.  Co.  58  App. 
Div.  89,  68  N.  Y.  Supp.  539,  holding  driver  servant  of  teacher  hiring  from 
liveryman  horse  and  driver  to  convey  children  to  school ;  Hurlbut  v.  Wabash 
R.  Co.  130  Mo.  665,  31  S.  W.  1051,  holding  brakeman,  although  working  on  an- 
other road,  servant  of  defendant  who  employed  him ;  Jones  v.  St.  Louis  South- 
western R.  Co.  125  Mo.  674,  26  L.  R.  A.  720,  46  Am.  St.  Rep.  514,  28  S.  W.  883, 
holding  palace  car  porter,  engineer,  and  conductor  not  coservants ;  Mickee  v. 
\Yalter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  77  Hun,  56L,  28  N.  Y.  Supp. 
918,  and  Callan  v.  Pugh,  54  App.  Div.  548,  66  X.  Y.  Supp.  1118,  holding  that 
owner  of  building  owes  to  employee  of  independent  contractor  duty  to  commit  no 
affirmative  act  of  negligence;  Fish  v.  Coolidge,  47  App.  Div.  160,  62  N.  Y.  Supp. 
238,  holding  owner  not  liable  for  negligent  act  of  servant  who  was  driving  team 
for  his  OWTI  pleasure;  Baldwin  v.  Abraham,  57  App.  Div.  75,  67  N.  Y.  Supp. 
1079,  holding  shopkeeper  liable  for  negligence  of  driver  of  delivery  wagon  hired 
for  holiday  season;  Callahan  v.  Munson  S.  S.  Line,  141  App.  Div.  796,  126  N. 
Y.  Supp.  538,  holding  that  relationship  of  master  and  servant  may  depend  upon 
parties'  connection  with  special  or  limited  service  in  which  men  may  be  engaged 
at  time  of  accident;  Wo'fe  v.  Mosler  Safe  Co.  139  App.  Div.  851,  124  N.  Y. 
Supp.  541,  holding  that  where  master  loans  his  men,  with  their  consent,  to 
another  to  perform  certain  work,  latter  for  time  being  is  master  of  men  so 
loaned  to  him;  Casey  v.  Davis  &  F.  Mach.  Co.  138  App.  Div.  399,  122  N.  Y. 
Supp.  804;  Freibaum  v.  Brady,  143  App.  Div.  222,  128  N.  Y.  Supp.  121, — holding 
that  servants  who  are  employed  and  paid  by  one  person  may  nevertheless  be 
ad  hoc  servant  of  another  in  particular  transaction;  Hartley  v.  Miller,  165 
Mich.  119,  33  L.R.A.(N.S.)  83,  130  X.  W.  336,  to  the  point  that  doctrine  of 
respondeat  superior  applies  only  when  relation  of  master  and  servant  exists 
in  respect  to  very  transaction  out  of  which  injury  arose;  Westover  v.  Hoover, 
88  Xeb.  206,  —  L.R.A.(X.S.)  — ,  129  N.  W.  285,  holding  that  person  who  is  in 
general  employment  of  one  person  may  be  temporarily  in  service  of  another  in 
respect  to  particular  work,  so  that  relation  of  master  and  servant  arises,  even 
though  general' employer  is  interested  in  special  work;  The  Elton,  73  C.  C.  A. 
467,  142  Fed.  375;  Koenitsky  v.  Matthews,  64  Misc.  170,  118  N.  Y.  Supp.  366,— 
holding  that  the  test  as  to  the  existence  of  the  relation  of  master  and  servant 
is  whether  the  master  has  the  right  to  control  the  actions  of  the  servant  while 
employed  in  the  master's  service;  Doran  v.  Thompson,  76  X.  J.  L.  758,  9  L.R.A. 
(X.S.)  338,  131  Am.  St.  Rep.  677,  71  Atl.  296,  holding  that  the  daughter  of  the 
automobile  owner  was  not  his  servant  where  she  was  driving  the  automobile  for 
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her  own  pleasure  with  her  friends,  though  she  was  accustomed  to  drive  the  ma- 
chine for  her  father;  Cunningham  v.  Castle,  127  App.  Div.  582,  111  N.  Y.  Supp. 
1057,  holding  that  the  master  was  not  liable  where  his  servant  while  operating  the 
former's  automobile  for  the  latter's  own  purposes,  since  the  latter  was  not  at  the 
time  acting  in  the  former's  employment;  McCarthy  v.  McCabe,  131  App.  Div.  397, 
115  N.  Y.  Supp.  829,  holding  a  person  not  liable  as  a  master  where  he  loaned  his 
servants  and  teams  to  aid  a  sheriff  in  making  a  levy  under  an  execution,  where 
the  sheriff  had  the  control  of  the  servants  and  teams;  Muldoon  v.  City  Fire- 
proofing  Co.  134  App.  Div.  450,  119  N.  Y.  Supp.  320,  holding  that  the  relation 
of  master  and  servant  existed  where  a  driver  was  told  by  a  truckman  to  go 
to  the  manufacturer's  establishment,  and  there  was  given  a  load  to  be  delivered, 
and  afterward  delivered  another  load,  in  doing  which  the  plaintiff  was  injured; 
Vandeymark  v.  Corbett,  131  App.  Div.  395,  115  N.  Y.  Supp.  911,  holding  that 
the  master  was  not  liable  for  conversion  where  a  sheriff  left  with  the  former's 
servant  certain  goods  which  he  had  levied  on,  and  the  servant  refused  to  de- 
liver the  same  upon  demand;  Wirth  v.  General  R.  Signal  Co.  136  App.  Div. 
539,  121  N.  Y.  Supp.  66,  holding  an  eniployee  of  a  railroad  company  a  servant 
of  an  independent  contractor  who  -*•£«  installing  a  new  signal  system  where  the 
employee  was  working  with  the  contractor  in  order  to  learn  how  the  signals 
worked;  Sherwood  v.  Warner,  27  App.  D.  C.  66,  4  L.R.A.  653,  holding  that  in 
•endeavoring  to  release  a  person  sent  to  repair  an  elevator,  the  janitor  was  not 
the  servant  of  the  owner  of  the  building,  but  was  the  servant  of  the  repairers ; 
Quinn  v.  National  Sugar  Ref.  Co.  102  App.  Div.  49,  92  N.  Y.  Supp.  95,  holding 
that  unity  of  service  and  control  is  the  test  of  coemployment  although  one  of 
the  servants  is  in  the  general  employ  of  another;  Williams  v.  First  Nat.  Bank, 
118  App.  Div.  559,  102  N.  Y.  Supp.  1031  (dissenting  opinion),  on  the  existence 
of  the  relation  of  master  and  servant. 

Cited  in  footnote  to  Swackhamer  v.  Johnson,  54  L.  R.  A.  625,  which  holds 
liirer  of  workmen  furnished  to  third  person  not  liable  for  their  trespass  in  cutting 
stranger's  timber. 

Distinguished  in  Hallett  v.  New  York  C.  &  H.  R.  R.  Co.  167  N.  Y.  546,  60 
N.  E.  653,  Reversing  42  App.  Div.  123,  58  N.  Y.  Supp.  943,  holding  brakeman 
servant  of  telegraph  company  from  which  he  temporarily  receives  pay  and  orders; 
Consolidated  Fireworks  Co.  v.  Koehl,  206  111.  287,  68  N.  E.  1077,  holding  men, 
whose  negligence  caused  explosion,  servants  of  fireworks  company  who  sent 
them,  paid  them  and  their  expenses,  and  not  servants  of  committee  who  located 
stand;  Deyo  v.  Kingston  Consol.  R.  Co.  94  App.  Div.  581,  88  N.  Y.  Supp.  487, 
holding  independent  contractor  setting  off  fireworks,  and  not  owner  of  park 
giving  entertainment,  liable  for  injury  to  spectator  from  rocket  striking  him  in 
eye;  The  Slingsby,  57  C.  C.  A.  56,  120  Fed.  752,  holding  company  of  stevedores, 
engaged  in  unloading  vessel,  not  liable  to  employee  injured  by  negligence  of 
seamen,  detailed  by  captain  to  operate  winch  which  latter  furnished ;  Bohan 
v.  Metropolitan  Exp.  Co.  122  App.  Div.  593,  107  N.  Y.  Supp.  530,  holding  that 
where  an  express  company  hired  an  automobile  to  deliver  packages,  and  after 
such  work  was  completed  the  driver  while  on  his  way  to  meals  ran  over  a  per- 
son, such  driver  was  not  at  the  time  a  servant  of  the  express  company  so  that 
they  would  be  liable;  Thomas  v.  Springer,  134  App.  Div.  643,  119  N.  Y.  Supp. 
460,  holding  that  the  servants  of  a  theatrical  company  were  not  the  servants 
of  the  manager  of  the  opera  house,  where  the  opera  house  was-  rented  upon  a 
percentage  basis,  and  the  manager  retained  control  of  it;  Standard  Oil  Co.  "v. 
Anderson,  212  U.  S.  225,  53  L.  ed.  485,  29  Sup.  Ct.  Rep.  252,  holding  that  a 
winchman  in  the  general  employ  of  the  shipper  remains  a  servant  of  the  shipper 
so  as  to  make  the  latter  liable  for  his  injury  to  a  longshoresman  employed  by  a 
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master  stevedore,  though  the  winchman's  hours  of  labor  are  controlled  by  the 
hours  the  longshoremen  worked,  and  he  was  subject  to  the  orders  of  the  gang- 
man  representing  the  stevedore. 
JVeg-ligrence    of    manufacturer. 

Cited  in  Favo  v.  Remington  Arms  Co.  67  App.  Div.  416,  73  N.  Y.  Supp.  788r 
holding  that  manufacturer  of  gun  is  liable  for  negligence  in  its  manufacture. 

Cited  in  notes  (10  L.R.A.  (N.S.)  382)  on  liability  for  injury  by  servant  to  third 
person  in  use  of  explosives;    (19  L.R.A. (N.S.)   934)   on  liability  of  manufacturer, 
packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  injury  from  defects  in- 
article. 
What   in  sale. 

Cited  in  note  (94  Am.  St.  Rep.  233)  on  distinction  between  contract  for  work 
and  materials  and  contract  of  sale. 

19    L.    R.   A.    289,    BOOK  AGENTS  OF  M.  E.  CHURCH  SOUTH  v.  HINTON,. 

92  Tenn.  188,  21  S.  W.  321. 
Exemption    from    taxation. 

Cited  in  Ridgeley  Lodge,  No.  23,  I.  0.  0.  F.  v.  Redus,  78  Miss.  355,  29  So.  163, 
holding  block  owned  and  rented  by  Odd  Fellows  liable  to  taxation;  Fitterer  v. 
Crawford,  157  Mo.  61,  50  L.  R.  A.  194,  footnote  p.  191,  57  S.  W.  532,  denying 
exemption  of  Masonic  lodge  building,  first  and  second  stories  of  which  are 
rented,  to  pay  debt  and  current  expenses  of  lodge;  Hibernian  Benev.  Soc.  v. 
Kelly,  28  Or.  192,  30  L.  R.  A.  169,  footnote  p.  167,  52  Am.  St.  Rep.  769,  42  Pac. 
3,  holding  that  only  portion  of  building  occupied  by  benevolent  society  is  exempt 
from  taxation;  Barbee  v.  Dallas,  26  Tex.  Civ.  App.  573,  64  S.  W.  1018,  holding 
personal  property  of  branch  of  Methodist  Publishing  House,  consisting  of  books 
and  periodicals,  not  exempt  from  taxation;  Grand  Lodge  v.  Burlington,  84  Vt. 
210,  78  Atl.  973,  holding  that  masonic  temple  of  grand  lodge  of  masons  is  not 
exempt  from  taxation,  where  whole  building  is  let  to  tenants  who  pay  rent  to 
grand  lodge,  wrhich  has  no  intention  ever  to  use  building  directly  for  charitable 
uses;  Vanderbilt  University  v.  Cheney,  116  Tenn.  263,  94  S.  W.  90,  holding  that 
the  property  of  a-  university  rented  for  residence  purposes,  the  income  being 
used  for  educational  purposes,  was  exempt  from  taxation  under  the  statute- 
providing  that  property  used  for  such  purposes  was  exempt;  State  v.  Amana 
Soc.  132  Iowa,  309,  8  L.R.A. (N.S.)  912,  109  X.  W.  894,  11  Ann.  Cas.  231,  on 
the  exemption  of  property  of  certain  corporations,  from  taxation. 

Cited  in  footnotes  to  American  Sunday  School  Union  v.  Taylor,  23  L.  R.  A. 
695,  which  holds  American  Sunday-School  Union  not  exempt  from  taxation  on 
property  used  in  carrying  on  book  store;  Protestant  Episcopal  Church  v.  Prioleau, 
57  L.  R.  A.  606,  which  holds  exempt,  church  parsonage  which  is  rented  to  pro- 
vide means  to  procure  other  residence  for  parson;  Philadelphia  v.  Public  Schools,. 
29  L.  R.  A.  600,  which  denies  exemption  to  school  as  charity,  where  tuition  paid 
by  all  pupils;  Young  Men's  Christian  Asso.  v.  Douglas  County,  52  L.  R.  A.  123r 
which  denies  exemption  to  part  of  Y.  M.  C.  A.  building  rented  for  business  pur- 
poses; Harvard  College  v.  Assessors,  48  L.  R.  A.  547,  which  holds  exempt  from 
taxation,  houses  occupied  by  college  presidents  and  professors,  and  dormitories 
and  dining  halls  for  students;  Yale  University  v.  New  Haven.  43  L.  R.  A. 
490,  which  holds  college  dormitories  and  dining  halls  exempt  from  taxation; 
Kentucky  Female  Orphan  School  v.  Louisville,  40  L.  R.  A.  119,  which  holds 
school  for  free  education  of  female  orphans  exempt  from  taxation ;  Montana 
Catholic  Mission  v.  Lewis  &  C.  County,  22  L.  R.  A.  684,  which  holds  unused 
property  of  charitable  institution  not  exempt;  All  Saints  Parish  v.  Brookline, 
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52  L.  R.  A.  778,  which  denies  exemption  of  lot  procured  for  erection  of  church, 
before  commencement  of  work. 

Cited  in  notes  (35  L.R.A.  36,  38)  on  liability  to  local  assessments  for  benefits 
of  property  exempt  from  general  taxation;  (3  L.R.A.  (M.S.)  837)  on  special 
assessment  as  tax;  (16  L.R.A. (N.S.)  830,  844)  on  effect  of  devotion  of  property 
otherwise  nontaxable  to  purposes  of  particular  society. 

Disapproved  in  Willamette  University  v.  Knight,  35  Or.  43,  56  Pac.  124, 
holding  that  campus  leased  for  agricultural  purposes  not  exempt  from  taxation. 
What  are  charitable  uses. 

Cited  in  note  ( 63  Am.  St.  Rep.  266 )  on  what  are  charitable  uses  or  trusts. 

19  L.  R.  A.  297,  BURT  v.  ONEIDA  COMMUNITY,  137  N.  Y.  346,  50  N.  Y.  S.  R. 
722,  33  N.  E.  307. 

Motion  for  reargument  denied  in  138  N.  Y.  649,  34  N.  E.  288. 
Uig-hts  of  voluntary  religious   societies  to  hold  property. 

Cited  in  State  v.  Amana  Soc.  132  Iowa,  318,  8  L.R.A.  (N.S.)  915,  109  N.  W. 
894,  11  Ann.  Cas.  231,  holding  that  the  mere  holding  of  large  properties  by  a 
communistic  religious  society  is  not  contrary  to  public  policy. 

Cited  in  notes  (8  L.R.A. (N.S.)  910)  on  public  policy  as  related  to  communistic 
life  or  tenure  of  property;    (68  Am.  St.  Rep.  864)   on  jurisdiction  of  equity  over 
voluntary  unincorporated  associations. 
Rights  of  members  in  property  of  communistic  religion!*  societies. 

Cited  in  Benziger  v.  Steinhauser,  154  Fed.  154,  holding  that  a  member  of  re- 
ligious association  who  was  to  transfer  all  his  property  to  the  association  in  re- 
turn for  his  support  for  life,  having  accepted  the  benefits,  the  association  was 
the  equitable  owner  of  the  copyright  of  books  written  by  him;  Order  of  St. 
Benedict  v.  Steinhauser,  179  Fed.  145,  holding  under  the  same  membership 
agreement  that  the  property  acquired  by  the  member  which  he  was  allowed  to 
keep  to  spend  for  charitable  purposes  belonged  to  the  association  and  not  to 
the  heirs  upon  his  death. 
Membership. 

Cited  in  Branagan  v.  Buckman,  67  Misc.  247,  122  N.  Y.  Supp.  610,  holding 
that  the  membership  in  an  unincorporated  voluntary  association  is  not  trans- 
ferable, and  may  be  withheld  at  pleasure. 

19  L.  R.  A.  302,  DEAN  v.  DRIGGS,  137  N.  Y.  274,  50  N.  Y.  S.  R.  690,  33  Am. 

St.  Rep.  721,  33  N.  E.  326. 

Report  of  action  for  storage  in  167  N.  Y.  125,  60  N.  E.  336. 
Warehouse    receipts. 

Cited  in  Fletcher  v.  Great  Western  Elevator  Co.  12  S.  D.  650,  82  N.  W.  184, 
holding  elevator  company  liable  to  purchaser  of  receipt  for  grain  never  received; 
Baumeister  v.  Fink,  141  111.  App.  473,  holding  that  where  a  warehouse  receipt 
showed  on  its  face  that  the  contents  of  the  boxes  stored  was  unknown,  the  ware- 
houseman may  show  the  true  contents  of  the  same  in  an  action  on  the  receipt; 
Alabama  G.  S.  R.  Co.  v.  Commonwealth  Cotton  Mfg.  Co.  146  Ala.  400,  42  So.. 
406,  holding  that  a  bill  of  lading  was  not  a  warranty  that  the  goods  shipped 
weighed  the  sum  stated  in  the  bill  where  the  bill  was  marked,  contents  and  con- 
dition of  contents  unknown,  so  that  the  railroad  company  was  not  liable  to  a 
person  purchasing  with  reliance  upon  the  weight  stated. 

Cited  in  footnotes  to  Franklin  Nat.  Bank  v.  Whitehead,  39  L.  R.  A.  725,  which, 
holds  invalid,  warehouse  receipts  issued  by  corporation  on  own  property  to  secure 
own  debt;  Commercial  Bank  v.  Hurt,  19  L.  R.  A.  701,  which  holds  pledge  of 
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warehouse  receipts  by  factor  not  invalidated  by  statute;  Anderson  v.  Portland 
Flouring  Mills  Co.  50  L.  R.  A.  235,  which  holds  parol  evidence  of  contract  under 
which  grain  delivered  competent  though  negotiable  warehouse  receipts  given 
therefor. 

Cited  in  notes  (136  Am.  St.  Rep.  250)  on  duty  of  warehouseman  to  inspect 
goods  stored;  (11  Eng.  Rul.  Cas.  123)  on  estoppel  of  warehouseman  or  bailee  by 
giving  receipt;  (11  Eng.  Rul.  Cas.  233)  on  parol  evidence  to  contradict  receipt. 

19  L.  R  A.  310.  OHIO  VALLEY  R.  CO.  v.  WATSON,  93  Ky.  654,  40  Am.  St. 

Rep.  211,  21  S.  W.  244. 
Liability   for  injury   to   passengers   on    freight    trains. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Bell,  100  Ky.  211,  38  S.  W.  3,  holding  rail- 
road company  liable  to  passenger  riding  in  freight  caboose  for  injury  resulting 
from  negligence  in  pushing  car  against  it. 

Cited  in  footnote  to  Chicago  &  A.  R.  Co.  v.  Arnol,  19  L.  R.  A.  313,  which  holds 
carrier  liable  to  passenger  on  freight  train  for  injuries  from  violent  jerking  of 
train  without  warning. 

Cited  in  note   (7  L.R.A.  (N.S.)    1078)   on  res  ipsa  loquitur  as  applied  to  jolts 
•or  jerks  causing  injury  to  passengers. 
Contracts   against   liability. 

Cited  in  footnotes  to  Richmond  v.  Southern  P.  Co.  57  L.  R.  A.  616,  which 
holds  unenforceable,  agreement  by  purchaser  of  mileage  ticket  at  reduced  rate, 
not  to  hold  carrier  liable  for  injury  on  freight  train;  Central  R.  Co.  v.  Lipp- 
man,  50  L.  R.  A.  673,  which  denies  carrier's  right  to  contract  against  liabilities 
for  injuries  to  passenger  on  freight  train. 
Hi.sks  assumed  by  passenger  on  freight  train. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v.  Hailey,  27  L.  R.  A.  549,  which 
holds  risk  of  accidents  assumed  by  passenger  riding  on  freight  train  with  v.-on- 
ductor's  permission;  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  ho.'ds 
•one  riding  on  train  prohibited  from  carrying  passengers,  a  trespasser;  Illinois 
C.  R.  Co.  v.  Beebe,  43  L.  R.  A.  210,  which  denies  negligence  of  stock  owner  i.i 
remaining  in  stock  car  of  train  starting  while  he  is  attending  to  stock. 
Admissibility  of  evidence  of  surrounding  conditions  to  prove  negligence. 

Cited  in  Emporia  v.  Kowalski,  66  Kan.  69,  71  Pac.  232,  holding  evidence  of 
the  condition  of  poles  near  the  place  of  the  accident  was  admissible  in  an  action 
for  injuries  because  of  the  falling  of  an  electric  light  pole,  for  the  purpose  of 
showing  the  general  condition  of  the  poles  in  the  city. 

Cited  in  note  (32  L.R.A.  (N.S.)  1140)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

19  L.  R.  A.  313,  CHICAGO  &  A.  R.  CO.  v.  ARNOL,  144  111.  261,  33  N.  E.  204. 
Carrier's  liability  to  passengers. 

Cited  in  Smitson  v.  Southern  P.  Co.  37  Or.  80,  60  Pac.  907,  sustaining  right 
of  recovery  by  passenger  injured  by  sudden  start  of  train,  after  stopping  fifteen 
seconds  at  station;  Chicago  &  E.  I.  R.  Co.  v.  Chancellor,  165  111.  442,  46  N.  E. 
269,  holding  evidence  that  one  killed  at  station  by  train  intended  to  become  a 
passenger,  material  in  action  for  death;  North  Chicago  Street  R.  Co.  v.  Polkey, 
106  111.  App.  105,  sustaining  right  to  recover  for  death  of  passenger  struck  by 
wall  of  tunnel  while  standing  on  footboard;  North  Chicago  Street  R.  Co.  v. 
Cook,  145  111.  557,  33  N.  E.  958,  holding  railroad  liable  for  starting  car,  on 
signal  of  stranger,  before  passenger  is  on  board;  Chicago  &  N.  W.  R.  Co.  v. 


537  L.  R.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  313: 

Weeks,  99  111.  App.  523.  holding  railroad  not  liable  for  injury  to  prospective 
passenger  crossing  track  at  improper  place;  Metropolitan  West  Side  Elev.  R. 
Co.  v.  Kersey,  SO  111.  App.  304,  sustaining  right  of  recovery  by  child  five  years 
old,  injured  by  sudden  start  of  car  while  entering;  Elwood  v.  Chicago  City  R. 
Co.  90  111.  App.  399,  sustaining  refusal  to  charge  that  carrier  must  exercise 
highest  care,  skill,  and  diligence  "proper  and  consistent  with  efficient  operation 
of  cars;"  West  Chicago  Street  R.  Co.  v.  Luka,  72  111.  App.  64,  holding  erroneous, 
charge  that  street  railway  company  is  insurer  of  passenger's  safety;  Moore  v.. 
Saginaw,  T.  &  H.  R.  Co.  115  Mich.  107,  72  N.  W.  1112,  holding  erroneous,  charge 
that  responsibility  of  railroad  for  safety  of  passengers  does  not  depend  on  kind 
of  cars  used;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Lewis,  145  111.  77,  33  N.  E.  960,. 
holding  instruction  to  jury  that  carriers  are  held  to  highest  care  and  prudence 
but  are  not  insurers,  correct;  North  Chicago  Street  R.  Co.  v.  Polkey,  203  111. 
233,  67  N.  E.  793,  holding  carrier  bound  to  do  all  that  human  care,  vigilance,, 
and  foresight  can  do  to  protect  passengers:  Dallas  v.  Illinois  C.  R.  Co.  144  Ky. 
743,  139  S.  W.  958,  holding  that  railroad  is  liable  for  injury  to  passenger  caused 
by  fall  as  result  of  sudden  jerking  of  train  after  invitation  to  alight;  Moore 
v.  Aurora,  E.  &  C.  R.  Co.  246  111.  60,  92  N.  E.  573,  holding  that  after  street  car 
has  stopped  at  crossing,  passenger  who  has  signaled  for  stop  may  assume  that 
car  will  not  start  until  he  has  had  reasonable  time  to  alight  in  safety;  West 
Chicago  Street  R.  Co.  v.  Winters,  107  111.  App.  226,  holding  that  the  degree  of 
care  required  of  a  carrier  is  that  care  whiclv  is  consistent  and  practicable; 
Colorado  &  S.  R.  Co.  v.  McGeorge,  46  Colo.  19,  133  Am.  St.  Rep.  43,  102  Pac. 
747,  17  Ann.  Cas.  880,  holding  an  instruction  erroneous  which  in  substance 
stated  that  a  carrier  was  an  insurer  of  a  passenger;  Math  v.  Chicago  City  R. 
Co.  148  111.  App.  391;  Hickey  v.  Chicago  City  R.  Co.  148  111.  App.  210,— holding 
that  where  a  carrier  carries  a  passenger  by  a  means  other  than  its  usual  one  its 
duty  toward  the  passenger  is  not  relaxed  except  as  necessitated  by  such  unusual 
means:  Cleary  v.  Bloomington,  P.  &  J.  Electric  R.  Co.  150  111.  App.  423,  holding 
it  the  duty  of  the  carrier  to  use  the  highest  care  within  human  power,  vigilance 
and  foresight  as  is  consistent  with  the  mode  of  conveyance  and  the  practical 
operation  of  the  road;  Sandy  v.  Lake  Street  E.  R.  Co.  235  111.  202,  85  N.  E. 
300,  holding  that  a  carrier  was  liable  for  an  injury  to  a  passenger  resulting 
from  an  act  of  God,  if  the  negligence  of  the  carrier  concurred  in  the  in- 
jury; Baltimore  &  O.  S.  R.  Co.  v.  Mullen,  217  111.  212,  2  L.R.A.  (N.S.)  119,  75 
N.  E.  474,  3  Ann.  Cas.  1015,  holding  that  it  was  the  duty  of  a  carrier  to  allow 
the  passenger  a  reasonable  time  within  which  to  alight  from  a  train,  and  his 
negligence  in  alighting  from  a  moving  train  is  a  question  for  the  jury;  Crauf 
v.  Chicago  City  R.  Co.  235  111.  264,  85  N.  E.  235,  holding  a  street  railway  com- 
pany liable  for  injuries  to  a  passenger  while  alighting  from  a  car  caused  by 
starting  the  car  without  allowing  a  reasonable  time  to  alight  therefrom;  Inter- 
national &  G.  N.  R.  Co.  v.  Cruseturner,  44  Tex.  Civ.  App.  186.  98  S.  W.  423, 
holding  carrier  liable  in  not  warning  a  passenger  about  to  leave  the  car,  of  the 
attendant  special  dangers. 

Cited  in  notes  (31  L.R.A.  315)  on  duty  of  railroad  carrier  as  to  furnishing 
proper  cars  for  passengers;  (4  L.R.A. (N.S.)  141)  on  time  allowed  passenger  to 
alight. 

Distinguished  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate,   143  Ind.   133,  37 
N.  E.  274,  and  Townsend  v.  Nashville,  C.  &  St.  L.  R.  Co.  106  Tenn.  165,  61  S.  W. 
56.  holding  railroad  not  liable  for  injury  received  by  passenger  alighting  before 
cars  had  stopped. 
—  On    freight    trains. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111.  48,  43  N.  E.  809,. 
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sustaining  verdict  for  drover  caught  between  cars  while  inspecting  cattle;  Illinois 
€.  R.  Co.  v.  Beebe,  174  111.  21,  43  L.  R.  A.  213,  66  Am.  St.  Rep.  253,  50  N.  E. 
1019,  Affirming  69  111.  App.  377,  sustaining  recovery  for  death  of  drover  killed 
by  violent  jerking  of  train,  while  in  stock  car;  Chicago  &  A.  R.  Co.  v.  Winters, 
175  111.  303,  51  N.  E.  901,  sustaining  recovery  by  drover  who  was  injured  while 
walking  from  caboose  in  which  he  was  riding  to  caboose  of  new  train;  Pennsyl- 
vania Co.  v.  Greso,  79  111.  App.  132,  holding  that  railroad  cannot  by  contract 
limit  liability  for  injury  to  drover  traveling  on  pass;  Western  Maryland  R.  Co. 
v.  State,  95  Md.  648,  53  Atl.  969,  sustaining  recovery  for  death  of  drover,  killed 
by  jumping  after  derailing  of  caboose;  Wait  v.  Omaha,  K.  C.  &  E.  R.  Co.  165 
Mo.  621,  65  S.  W.  1028,  and  Olds  v.  New  York,  N.  H.  &  H.  R.  Co.  172  Mass. 
77,  51  N.  E.  450,  holding  railroad  company  not  liable  for  injury  to  passenger 
•on  freight  train,  by  ordinary  jolting;  Steele  v.  Southern  R.  Co.  55  S.  C.  394, 
74  Am.  St.  Rep.  756,  33  S.  E.  509,  sustaining  recovery  by  passenger  on  freight 
train  injured  by  caboose  breaking  away  and  colliding  with  balance  of  train; 
Erwin  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  94  Mo.  App.  297,  68  S.  W.  88,  denying 
•company's  liability  to  passenger  on  freight  train,  injured  by  being  thrown  from 
seat  on  which  he  was  lying,  by  ordinary  jerk  of  train;  Portuchek  v.  Wabash  R. 
Co.  101  Mo.  App.  55,  74  S.  W.  368,  holding  that  passenger  riding  on  freight  train 
assumes  extra  hazards  incident  to  jerking  of  train;  St.  Louis  &  S.  F.  R.  Co.  v. 
Cox,  26  Okla.  334,  109  Pac.  511,  holding  railroad  company  not  liable  to  passenger 
on  freight  train  for  injury  caused  by  sudden  jerking  of  train  after  stopping  at 
.station  platform  and  while  passenger  is  attempting  to  alight;  Rodgers  v.  Choc- 
taw,  0.  &  G.  R.  Co.  76  Ark.  523,  1  L.R.A.(N.S.)  1147,  113  Am.  St.  Rep.  102,  89 
.S.  W.  469,  holding  that  the  carrier  is  not  held  to  the  same  degree  of  care  as  to  a 
passenger  on  a  freight  train  as  on  a  passenger  train  but  the  passenger  assumes 
the  reasonable  risks  of  such  means  of  carriage;  Campbell  v.  Duluth  &  N.  E. 
R.  Co.  107  Minn.  361,  22  L.R.A.(N.S.)  193,  120  N.  W.  375;  St.  Louis  &  S.  F.  R. 
Co.  v.  Gosnell,  23  Okla.  591,  22  L.R.A.(N.S.)  893,  101  Pac.  1126;  Chicago,  R.  I.  & 
P.  R.  Co.  v.  Ralston,  77  Kan.  200,  93  Pac.  592, — holding  that  a  carrier  must  ex- 
ercise the  highest  degree  of  care  possible  for  the  safety  of  a  passenger  on  a  freight 
train,  considering  the  character  of  such  a  conveyance;  Tinkle  v.  St.  Louis  &  S.  F. 
R.  Co.  212  Mo.  466,  110  S.  W.  1086,  holding  that  a  passenger  on  a  freight  train 
assumes  the  reasonable  additional  risks  attendant  upon  that  method  of  travelling; 
Chicago,  B.  &  Q.  R.  Co.  v.  Troyer,  70  Neb.  300,  103  N.  W.  680,  holding  same  as  to 
stock-shipper  traveling  with  stock;  Lake  Shore  &  M.  S.  R.  Co.  v.  Teeters,  166 
Ind.  351,  5  L.R.A.(N.S.)  432,  77  N.  E.  599,  holding  a  carrier  liable  for  injuries 
to  a  stockman  riding  in  the  car  with  the  stock,  where  the  injury  was  the  result 
K>f  the  carrier's  negligence;  Hedrick  v.  Missouri  P.  R.  Co.  195  Mo.  117,  93  S. 
W.  268,  6  Ann.  Cas.  793,  holding  that  a  railroad  company  was  not  liable  for 
injuries  to  a  passenger  on  a  freight  train  caused  by  the  ordinary  jar  of  stopping 
the  train. 

Cited  in  note    (19  L.  R.  A.   311)    on  what  risk  is   assumed  by  passenger  on 
freight  train. 
On    elevators. 

Cited  in  Field  v.  French,  80  111.  App.  91,  holding  person  operating  elevator 
•owes  duty  to  common  carrier  to  passenger;  Western  U.  Teleg.  Co.  v.  Woods,  88 
111.  App.  381,  denying  liability,  to  boy  who  was  injured  by  putting  hand  through 
grill  work  of  elevator  car;  Springer  v.  Ford,  189  111.  437,  52  L.  R.  A.  932,  82 
Am.  St.  Rep.  464,  59  N.  E.  953,  Affirming  88  111.  App.  539,  sustaining  recovery 
by  passenger  on  freight  elevator  injured  by  unexplained  giving  away  of  ma- 
chinery; Beidler  v.  Branshaw,  102  111.  App.  192,  sustaining  right  to  recover  for 
-death  of  passenger  in  freight  elevator  by  being  struck  by  lintel  of  window. 
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19   L.  R.  A.   316,  MERCHANTS'  NAT.   BANK  v.   JAFFRAY,   36  Neb.   218,  54 

N.  W.  258. 
Law  as  to   Sundays  and   holidays. 

Cited  in  Whipple  v.  Hill,  36  Neb.  726,  20  L.  R.  A.  316,  footnote  p.  313,  38 
Am.  St.  Rep.  742,  55  N.  W.  227,  authorizing  issuance  of  attachment  order  on 
holiday;  Davidson  v.  Munsey,  27  Utah,  91,  74  Pac.  431,  holding  the  hearing 
of  contempt  proceedings  on  a  legal  holiday  is  without  the  jurisdiction  of  the 
court. 

Cited  in  footnotes  to  Havens  v.  Stiles,  56  L.  R.  A.  736,  which  authorizes  filing 
complaint  and  issuing  summons  on  Sunday  by  clerk  of  court;  State  v.  Thomas, 
48  L.  R.  A.  459,  which  sustains  indictment  found  by  grand  jury  impaneled  on 
holiday;  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.  R.  A.  626,  which  authorizes 
hearing  and  determination  on  Sunday  of  charges  against  member  of  benefit  so- 
ciety resulting  in  expulsion;  Bennett  v.  Pulaski,  47  L.  R.  A.  278  which  sustains 
ordinance  for  closing  saloons  between  ten  and  four  at  night  and  on  Sundays, 
but  not  requirement  for  removing  curtains  on  front  doors  and  windows;  People  v. 
Thielman,  39  L.  R.  A.  218,  which  holds  keeping  open  of  saloon  on  Monday,  July 
5,  prohibited  by  statute;  Page  v.  Shainwald,  57  L.  R.  A.  173,  which  denies  right 
to  exercise  option  on  day  succeeding  holiday  on  which  it  matures;  Occumpaugh 
v.  Norton,  68  L.R.A.  272,  which  holds  that  aggregate  of  half  holidays  shall  be 
.added  in  computing  time  for  taking  appeals  under  statute  excluding  holidays 
from  number  of  days  specified. 

Distinguished  in  State  ex  rel.  Walter  v.  Superior  Ct.  49  Wash.  4,  17  L.R.A. 
(N.S.)  259,  94  Pac.  665,  holding  that  a  judgment  will  not  be  set  aside  where 
the  court  inadvertently  heard  and  tried  the  case  upon  a  legal  holiday,  and 
rendered  his  decision  thereon  without  objection  from  either  party. 

19  L.  R.  A.  321,  CHANDOS  v.  AMERICAN  F.  INS.  CO.  84  Wis.   184,  54  N. 
W.  b90. 


Cited  in  Williamson  v.  Michigan  F.  &  M.  Ins.  Co.  86  Wis.  396,  39  Am.  St.  Rep. 
906,  57  N.  W.  46,  holding  that  mortgagee  cannot  maintain  action  as  sole  plaintiff 
on  fire  insurance  policy;  Wunderlich  v.  Palatine  F.  Ins.  Co.  104  Wis.  402,  80 
N.  W.  471,  holding  that  policy  making  loss  payable  to  third  party  as  his  interest 
may  appear  does  not  give  him  independent  right  of  action ;  Scania  Ins.  Co.  v. 
Johnson,  22  Colo.  478,  45  Pac.  431,  holding  that  sale  of  property  to  mortgagee 
invalidated  policy;  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  595, 
82  Am.  St.  Rep.  529,  82  N.  W.  1023,  holding  that  judgment  may  be  awarded  to 
mortgagee  under  policy  stipulating  "loss  payable  to  mortgagee." 

Cited  in  notes  (25  L.  R.  A.  308)  on  rights  of  mortgagee  to  benefit  of  insurance 
taken  in  mortgagor's  name;  (18  L.R.A.  (N.S.)  201)  on  effect  of  breach  of  in- 
surance policy  by  mortgagor  on  rights  of  mortgagee;  (135  Am.  St.  Rep.  760) 
on  fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 

Disapproved  in  Lowry  v.  Insurance  Co.  of  N.  A.  75  Miss.  45,  37  L.  R.  A.  779, 
46  Am.  St.  Rep.  587,  21  So.  664,  sustaining  right  of  mortgagee  to  sue  alone  on 
policy  where  his  debt  exceeds  value  of   property  destroyed,   and  referring,  with 
approval  to  annotation  in  main  case. 
Appointment   and  award   of   appraisers. 

Cited  in  Guild  v.  Atchison,  T.  &  S.  F.  R.  Co.  57  Kan.  80,  33  L.  R.  A.  82,  57 
Am.  St.  Rep.  312,  45  Pac.  82,  holding  that  appointment  of  appraisers  according 
to  valid  contract,  cannot  be  revoked;  Montgomery  v.  American  Cen£.  Ins.  Co. 
108  Wis.  159,  84  N.  W.  175,  sustaining  award  rendered  according  to  agreement 
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made  by  married  woman  after  fire;  Travelers  Ins.  Co.  v.  Pierce  Engine  Co.  141 
Wis.  108,  123  N.  W.  643,  holding  that  an  audit  of  an  arbitrator  was  final  if 
honestly  made  though  and  error  was  made  in  the  same. 

Cited  in  note  (15  L.R.A.(N.S.)  1075)  on  arbitration  as  condition  precedent 
to  action  on  insurance  policy. 

Distinguished  in  Aetna  Ins.  Co.  v.  McLead,  57  Kan.  100,  57  Am.  St.  Rep.  320,, 
45  Pac.  73,  holding  inoperative,  indefinite  provision  in  policy  as  to  appointment 
of  arbitrators. 
As  to  mortgagee. 

Cited  in  Erie  Brewing  Co.  v.  Ohio  Farmers'  Ins.  Co.  81  Ohio  St.  25,  25  L.R.A.. 
(N.S.)  747,  135  Am.  St.  Rep.  735,  89  N.  E.  1072,  18  Ann.  Cas.  2G5,  holding  that 
a  mortgagee  to  whom  a  fire  insurance  policy  was  payable  as  his  interest  may 
appear,  was  bound  by  the  award  of  the  arbitrators  though  he  was  not  a  party 
to  the  arbitration  proceedings;  Eau  Claire  v.  Eau  Claire  Water  Co.  137  Wis. 
533,  119  N.  W.  555,  holding  that  an  award  of  the  arbitrators  was  not  invalid 
because  the  mortgagor  to  whom  the  insurance  was  payable,  was  not  notified^ 
of  the  proceedings  of  the  arbitrators;  Atlas  Reduction  Co.  v.  New  Zealand  Ins- 
Co.  9  L.R.A.(N.S.)  439,  71  C.  C.  A.  2],  138  Fed.  500,  on  the  affect  of  arbi- 
tration upon  the  rights  of  a  mortgagee  for  whose  benefit  the  insurance  was; 
procured. 

Cited  in  note  (25  L.R.A.(N.S.)  743)  on  effect  of  award  under  terms  of  in- 
surance policy  upon  mortgagee  not  a  party. 

19  L.  R.  A.  327,  ROSEMAN  v.  CAROLINA  C.  R.  CO.   112  N.  C.   709,  34  Am, 

St.  Rep.  524,  16  S.  E.  766. 
Carrier's   duty   to   passengers. 

Cited  in  Hansley  v.  Jamesville  &  W.  R.  Co.  115  N.  C.  612,  32  L.  R.  A.  548; 
44  Am.  St.  Rep.  474,  20  S.  E.  528,  holding  railroad  not  liable  for  punitive  damages- 
on  account  of  failure  from  inability  to  run  train  on  return  trip  at  stipulated 
time;  Bragg  v.  Norfolk  &  W.  R.  Co.  110  Va.  872,  67  S.  E.  593,  holding  that 
railroad  must  exercise  its  right  to  eject  passenger  with  due  regard  to  life 
and  safety  of  such  passenger;  Habeck  v.  Chicago  &  N.  W.  R.  Co.  146  Wis.  651.. 
]32  N.  W.  6]  8.  Ann.  Cas.  1912  C,  485,  on  right  of  railroad  to  eject  passenger 
who  is  in  helpless  condition. 

Cited  in  footnotes  to  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  Avhich  hold;?, 
carrier  liable  for  injury  to  unwarned  passenger  in  car  left  till  tracks  under- 
mined by  freshet;  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424,  which 
denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxicated., 
while  going  towards  back  of  station  after  being  helped  to  front  where  way  open 
to  street. 

Cited  in  notes   (26  L.  R.  A.  130)   on  place  where  one  refusing  to  pay  fare  may 
be  ejected;    (69   L.R.A.  513)    on  care   due  to   sick,   infirm,  or   helpless   persons., 
with   whom  no   contract  relation   is   sustained. 
When    intoxicated. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  N.  D.  30,  42  L.  R.  A.  670,  footnote 
p.  664,  73  Am.  St.  Rep.  727,  77  N.  W.  97,  sustaining  right  to  recover  for  death  of 
drunken  passenger  ejected  from  depot  on  stormy  night;  Fagg  v.  Louisville  & 
N.  R.  Co.  Ill  Ky.  39,  54  L.  R.  A.  922,  footnote  p.  919,  63  S.  W.  580,  which  holds 
carrier  liable  for  injury  to  drunken  trespasser  ejected  in  cut  with  knowledge 
that  other  train  will  soon  pass. 

Cited  in  footnotes  to  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.  R.  A.  580, 
which  denies  liability  to  drunken  passenger  ejected  at  station  where  ticket  ex- 
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pires,  for  injuries  in  attempting  to  reenter  train;  Louisville  &  N.  R.  Co.  v. 
Johnson,  31  L.  R.  A.  372,  which  holds  carrier  liable  for  death  of  ejected  drunken 
passenger  by  another  train;  Wheeler  v.  Grand  Trunk  R.  Co.  54  L.  R.  A.  955, 
••.which  holds  carrier  liable  for  fall  of  drunken  passenger  permitted  to  dance  and 
•stagger  near  door  of  baggage  car;  Fisher  v.  West  Virginia  &  P.  R.  Co.  23  L.  R. 
A.  758,  which  holds  carrier  not  liable  for  injury  to  drunken  passenger  while 
coming  down  car  step  without  conductor's  knowledge,  and  falling  off;  Korn  v. 
•Chesapeake  &  O.  R.  Co.  63  L.R.A.  872,  which  denies  liability  of  carrier  for 
death  of  intoxicated  passenger  expelled  from  train  within  village  limits  when 
temperature  was  near  the  freezing  point;  Cincinnati,  X.  0.  &  T.  P.  R.  Co.  v. 
Marrs's  Admrx.  70  L.R.A.  292,  which  holds  railroad  company  finding  asleep 
in  its  switch  yard  drunken  trespasser  who  has  recently  left  train  of  another 
company  at  its  station  required  to  either  see  him  safely  out  of  yard  or  exercise 
ordinary  care  to  avoid  injuring  him  in  operation  of  switch  engine. 

Cited  in  note    (40  L.  R.  A.   13G)    on  intoxication  as  affecting  negligence  with 
relation  to  passengers. 
Railroud    company's   duty    to    provide    safe    crossing:. 

Cited  in  Tankard  v.  Roanoke  R.  &  Lumber  Co.  117  N.  C.  562,  23  S.  E.  46, 
sustaining  right  to  recover  for  injury  to  mule  caused  by  stepping  into  hole  be- 
tween rails  at  crossing. 

19  L.  R.  A.  331,  FIFTH  AVE.  BANK  v.  FORTY-SECOND  STREET  &  G.  STREET 
FERRY  R.  CO.  137  N.  Y.  231,  50  N.  Y.  S.  R.  712,  33  Am.  St.  Rep.  712, 
33  N.  E.  378. 

Liability  of  corporation  for  acts  of  agents. 

Cited  in  Jarvis  v.  Manhattan  Beach  Co.  148  N.  Y.  657,  31  L.  R.  A.  778,  foot- 
note p.  776,  51  Am.  St.  Rep.  727,  43  N.  E.  68,  Affirming  75  Hun,  103,  26  N.  Y. 
Supp.  1061,  holding  corporation  liable  for  transfer  clerk's  fraudulent  issue  of 
stock  certificates;  Hellman  v.  Forty-second  Street  &  G.  Street  Ferry  R.  Co.  148 
N.  Y.  727,  42  N.  E.  723,  and  Mutual  L.  Ins.  Co.  v.  Forty-second  Street  &  G. 
Street  Ferry  R.  Co.  74  Hun,  509,  26  N.  Y.  Supp.  545,  holding  valid,  stock  fraudu- 
lently issued  by  treasurer  and  transfer  agent  who  forged  name  of  one  officer; 
Hanover  Nat.  Bank  v.  American  Dock  &  T.  Co.  148  N.  Y.  621,  51  Am.  St.  Rep. 
721,  43  N.  E.  72,  holding  valid,  warehouse  receipts  issued  by  officer  to  himself, 
contrary  to  express,  but  in  accordance  with  implied,  authority;  Nowack  v.  Met- 
ropolitan Street  R.  Co.  166  N.  Y.  440,  54  L.  R.  A.  595,  82  Am.  St.  Rep.  691, 
60  N.  E.  32,  holding  admissible,  evidence  that  agent  employed  by  corporation 
to  interview  witnesses,  attempted  to  bribe  them ;  Murphy  v.  Braker,  89  Hun,  389, 
69  N.  Y.  S.  R.  774,  35  N.  Y.  Supp.  387,  holding  corporation  liable  to  innocent 
purchaser  for  fraudulent  overissue  of  stock;  Rochester  &  K.  F.  Land  Co.  v.  Roe, 
7  App.  Div.  369,  40  N.  Y.  Supp.  72,  holding  corporation  bound  by  representation 
of  directors  that  capital  stock  was  fully  paid;  Wile  &  B.  Co.  v.  Rochester  &  K. 
F.  Land  Co.  4  Misc.  574,  25  N.  Y.  Supp.  794,  holding  corporation  bound  by  rep- 
resentation of  secretary  as  to  validity  of  corporate  note;  Electric  Power  Co.  v. 
Metropolitan  Teleph.  &  Teleg.  Co.  75  Hun,  73,  27  N.  Y.  Supp.  93,  holding  cor- 
poration liable  for  servant's  cutting  wires  of  electric  power  company  under  claim 
that  latter  had  no  right  to  do  business;  Benedict  v.  Guardian  Trust  Co.  58  App. 
Div.  303,  68  N.  Y.  Supp.  1082,  holding  corporation  liable  for  false  representations 
contained  in  prospectus  of  corporation;  First  Ave.  Land  Co.  v.  Parker,  111 
Wis.  8,  87  Am.  St.  Rep.  841,  86  N.  W.  604,  holding  corporation  liable  for  secre- 
tary's illegal  issue  of  stock;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Citizens'  Nat. 
Bank,  56  Ohio  St.  387,  43  L.  R.  A.  786,  footnote  p.  777,  47  N.  E.  249,  holding 
i purchaser  in  open  market  of  stock  certificates  fraudulently  issued  by  officers, 
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entitled  thereto  as  against  corporation;  The  Normannia,  62  Fed.  480,  holding 
shipowner  liable  for  misinformation  given  by  agent  to  passenger  holding  ticket; 
Ring  v.  Long  Island  Real  Estate  Exch.  &  Invest.  Co.  93  App.  Div.  449,  87  N.  Y. 
Supp.  682,  holding  investment  company  liable  for  money  given  secretary  for 
mortgage  which  proved  to  be  forgery;  Havens  v.  Bank  of  Tarboro,  132  N.  C. 
222,  95  Am.  St.  Rep.  627,  43  S.  E.  639,  holding  bank  liable  to  pledgee  of  stock 
certificates  signed  by  president  in  blank,  and  left  with  cashier,  who  fraudu- 
lently issued  them  to  himself  and  pledged  them  from  for  his  own  debts;  Penas 
v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  217,  30  L.R.A.  (X.S.)  633,  140  Am. 
St.  Rep.  470,  127  N.  W.  926,  to  the  point  that  secretary  of  corporation  entrust- 
ed with  its  seal  and  authorized  to  sign  certificates  of  stock,  may  bind  corpo- 
ration though  improperly  exercises  his  powers;  Eliot  Xat.  Bank  v.  Woonsocket 
Electric  Mach  &  P.  Co.  31  R.  I.  71,  76  Atl.  782,  to  the  point  that  to  counter- 
sign an  instrument  is  to  sign  what  has  already  been  signed  by  superior;  Jennie 
Clarkson  Home  v.  Missouri,  K.  &  T.  R.  Co.  182  N.  Y.  57,  70  L.R.A.  792.  74  N. 

E.  571,  on  the  liability  of  the  corporation  for  the  acts  of  its  agents;    Fein  v. 
Weir,  129  App.  Div.  308,  114  N.  Y.  Supp.  426,  holding  that  a  carrier  was  liable 
for  the  conversion  of  goods  delivered  to  it  and  which  were  stolen  by  its  agent; 
Lane  v.  Fenn,  65  Misc.  353,  120  N.  Y.  Supp.  237,  holding  officers  and  managers 
of   a   holding   company   are   liable   for   the   wrongful   acts   of   other   officers   and 
managers  who   issued   a  fraudulent  prospectus  since  the  former  recognized  the 
prospectus    though    they   were    innocent    of    any    wrongdoing;    Merchants    &    F. 
Cotton  Oil  Co.  v.  Lufkin  Xat.  Bank,  34  Tex.  Civ.  App.  556,  79  S.  W.  651,  hold- 
ing a   corporation   liable  upon   a   forged   note,   to  which   the   treasurer   had   af- 
fixed  his   signature    in    attestation   to   the    signature    of    the    general    manager, 
whose  name  had  been  forged  by  the  treasurer. 

Cited  in  footnotes  to  Pennsylvania  Co.  for  Ins.  on  Lives  &  G.  A.  v.  Franklin 

F.  Ins.  Co.  37  L.  R.  A.  780,  which  holds  corporation  liable  for  transferring  shares 
of  stock  on  surrender  of  original  certificates  with  forged  powers  of  attorney  by 
son  of  executor  intrusted  with  key  to  box  where   shares  kept;    Knox  v.   Eden 
Musee  American  Co.  31   L.  R.  A.  779,  Reversing  74  Hun,  492,  26  X.  Y.  Supp. 
842,  which  denies  corporate  liability  for  fraudulent  use  of  uncanceled  stock  cer- 
tificates;   Farmers'  Bank  v.   Diebold   Safe  &   Lock   Co.   58   L.   R.  A.   620,  which 
holds   corporation   not  bound   by   representation   of   officer   as   to   his   ownership 
of  stolen  certificate,  negotiated  as  security  for  his  own  debts;  The  Jennie  Clark- 
son  Home  for  Children  v.  Missouri  K.  &  T.  R.  Co.  70  L.R.A.  787,  which  holds 
corporation  canceling  registration  of  bonds  and  making  them  payable  to  bearer 
contrary  to  agreement  liable  to  owner  for  their  value,  although  transfer  agent 
was  deceived  by   forgeries   of  owner's   agent  while  acting   outside   scope   of   au- 
thority. 

Cited  in  notes  (31  L.R.A. (X.S.)  175)  on  right  of  taker  of  commercial  paper 
of  corporation  for  officer's  individual  debt;  (87  Am.  St.  Rep.  852)  on  fraudulent 
and  over-issued  corporate  stock;  (88  Am.  St.  Rep.  783,  795)  on  liability  of 
principal  for  unauthorized  acts  of  agent;  (12  Eng.  Rul.  Cas.  308)  on  imputing 
fraud  of  servant  or  agent  to  master  or  principal. 

Distinguished  in  Bank  of  Xew  York  v.  American  Dock  &  Trust  Co.  70  Hun, 
153,  24  X.  Y.  Supp.  406,  holding  invalid,  warehouse  receipt  issued  by  president 
of  company  to  himself  and  transferred  to  another;  Manhattan  L.  Ins.  Co.  v. 
Forty-second  Street  &  G.  Street  Ferry  R.  Co.  139  X.  Y.  150,  34  X.  E.  776,  deny- 
ing liability  for  fraudulent  issue  of  stock  by  president;  Van  Wagenen  v.  Genesee 
Falls  Permanent  Sav.  &  L.  Asso.  88  Hun,  48,  34  X.  Y.  Supp.  491,  holding  pay- 
ment of  dues  to  secretary  of  loan  association  not  payment  to  association;  Second 
Xat.  Bank  v.  Curtiss,  2  App.  Div.  512,  37  X.  Y.  Supp.  1028,  denying  corporate 
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liability  for  attestation  of  forged  assignment  of  stock  by  president  and  treasurer; 
Rankin  v.  Colonial  Bank,  31  Misc.  230,  64  N.  Y.  Supp.  32,  holding  bank  having 
two  branches  not  liable  for  innocent  certification  of  check  at  one  branch  after 
certification  of  similar  check  at  another  branch. 
Presumptions   from   face   of   papers. 

Cited  in  Watson  v.  Boston  Woven  Cordage  Co.  75  Hun,  116,  26  N.  Y.  Supp. 
1101,  holding  that  purchaser  has  right  to  assume  that  note  was  made  at  place 
stated  thereon;  American  Press  Asso.  v.  Brantingham,  75  App.  Div.  438,  78 
N.  Y.  Supp.  305,  holding  that  stock  certificates  are  not  entitled  to  same  protec- 
tion as  negotiable  instruments. 

Cited  in  note   (53  L.  R.  A.  154,  155)   on  implied  warranty  on  sale  of  corporate 
stock. 
Burden   of  proof  as   to   boiia   fides. 

Cited  in  Printing  Teleg.  News  Co.  v.  Brantingham,  77  App.  Div.  283,  79  X.  Y. 
Supp.   190,   holding  burden  of  showing  good  faith   on   transferee   of   certificates 
after  proof  of  defect  in  assignor's  title. 
Negotiability  of  stock  certificates. 

Cited  in  American  Exch.  Nat.  Bank  v.  Woodlawn  Cemetery,  120  App.  Div. 
129,  105  N.  Y.  Supp.  305;  American  Exch.  Nat.  Bank  v.  Woodlawn  Cemetery, 
194  N.  Y.  126,  87  N.  E.  107, — on  the  negotiable  character  of  stock  certificates. 
Purchaser  In  good  faith. 

Cited  in  Treadwell  v.  Clark,  114  App.  Div.  506,  100  N.  Y.  Supp.  1,  holding 
that  where  nothing  appeared  upon  the  face  of  a  stock  certificate  to  estop  the 
owner  from  asserting  his  title,  he  could  set  up  his  title  against  a  person  pur- 
chasing in  good  faith  from  the  pledgee  of  the  same. 

19  L.  R.  A.  337,  SMALL  v.  KENNEDY,  137  Ind.  299,  33  N.  E.  674. 
Appellate   procedure. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  143  Ind.  704,  41  N.  E.  794, 
reprinting  with  corrections  of  syllabus  142  Ind.  489,  41  N.  E.  794,  holding  that 
case  may  be  affirmed  as  to  some  appellants  and  reversed  as  to  others. 
False   representations. 

Cited  in  Gardner  v.  Mann,  36  Ind.  App.  698,  76  N.  E.  417,  holding  that  if  a 
party  makes  a  statement  upon  which  the  other  party  to  the  contracts  relies 
and  acts,  the  latter  may  rescind  the  contract  because  of  the  falsity  of  such 
statement  whether  the  party  making  it  knew  it  was  false  or  not. 

19  L.  R.  A.  339,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  KETCHAM,   133  Ind. 

346,  36  Am.  St.  Rep.  550,  33  N.  E.  116. 
Carrier's  liability To  persons  lawfully  on  train. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Davis,  17  Tex.  Civ.  App.  343,  43 
S.  W.  540,  holding  railway  company  liable  to  postal  clerk  for  not  properly  heat- 
ing car;  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  313,  55  L.  R.  A. 
256,  87  Am.  St.  Rep.  214,  61  N.  E.  678,  holding  railroad  company  not  liable  for 
injury  to  Pullman  porter,  when  his  employer  and  himself  had  released  company; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  S.  518,  44  L.  ed.  569,  20  Sup. 
Ct.  385,  Reversing  79  Fed.  562,  holding  railroad  company  not  liable  to  express 
messenger,  when  he  and  his  employer  had  released  it  from  liability;  Southern 
R.  Co.  v.  Harrington,  166  Ala.  637,  139  Am.  St.  Rep.  59,  52  So.  57,  holding  that 
postal  clerk  on  train  on  which  they  are  riding  while  at  work  are  passengers; 
Pennsylvania  Co.  v.  Coyer,  163  Ind.  635,  72  N.  E.  875,  holding  that  the  carrier 
owed  ordinary  care  to  a  person  allowed  to  ride  gratuitously  in  the  caboose  of 
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a  freight  train;  Gabbert  v.  Hackett,  135  Wis.  90,  14  L.R.A.(X.S.)  1072,  11  j 
X.  W.  345,  holding  that  a  policeman  who  entered  a  street  car  believing  that 
an  ordinance  allowing  policemen  to  ride  free  was  valid,  was  a  passenger  though 
the  ordinance  was  void;  Davis  v.  Chesapeake  &  0.  R.  Co.  122  Ky.  536,  5  L.R.A. 
(N.S.)  460,  121  Am.  St.  Rep.  481,  92  S.  W.  339,  12  Ann.  Cas.  723,  holding 
an  express  messenger  a  passenger  for  hire  and  entitlel  to  the  same  care;  Yarring- 
ton  v.  Delaware  &  H.  Co.  143  Fed.  567 ;  Hoskins  v.  Northern  P.  R.  Co.  39  Mont. 
400,  102  Pac.  988, — holding  that  a  railway  mail  clerk  while  in  charge  of  mail 
upon  a  train  is  a  passenger;  Wabash  R.  Co.  v.  Jellison,  124  111.  App.  602; 
Chesapeake  &  0.  R.  Co.  v.  Patton,  23  App.  D.  C.  121, — holding  that  to  all 
intents  and  purposes  a  railway  mail  clerk  is  a  passenger  for  hire;  Malott  v. 
Central  Trust  Co.  168  Ind.  434,  79  N.  E.  369,  11  Ann.  Cas.  879,  holding  by 
weight  of  authority  that  railroads  owe  to  mail  clerks  and  agents  the  same  degree 
of  care  as  to  passengers. 

Cited  in  footnotes  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co. 
45  L.  R.  A.  380,  which  sustains  contract  by  news  company  to  indemnify  carrier 
against  liability  for  injuries  to  news  agents  carried  on  trains;  Blake  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  21  L.  R.  A.  559,  which  holds  hazard  not  assumed  per  se 
by  member  of  theatrical  troupe  riding  in  show  car;  Jones  v.  St.  Louis  S.  W.  R. 
Co.  26  L.  R.  A.  718,  which  holds  palace  car  porter  not  fellow  servant  of  engineer 
and  trainman;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  20  L.  R.  A.  822,  which 
holds  presumption  that  person  on  train  is  a  passenger,  not  applicable  to  one 
riding  in  caboose  attached  to  freight  train. 

Cited  in  notes  (22  L.  R.  A.  797)  on  right  of  person  riding  on  pass  or  con- 
tract for  free  passage;  (30  I-.  R.  A.  161)  on  railroad  companies  as  private  car- 
riers in  drawing  special  trains  or  special  cars;  (3  L.R.A. (N.S.)  219)  on  liability 
of  carrier  to  postal  clerk  for  failure  to  keep  car  in  proper  condition;  (5  L.R.A. 
(N.  S.)  721)  on  degree  of  care  owed  to  free  passenger  in  absence  of  contract 
stipulation;  (26  L.R.A. (N.S.)  1058)  on  carrier's  liability  for  injury  to  mail 
clerk;  (61  Am.  St.  Rep.  87,  99,  100)  on  who  are  passengers  and  when  they  be- 
come such. 

—  For   negligence   of  mail   agent. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  de- 
nies carrier's  liability  for  mail  agent's  negligence  in  throwing  off  mail  bag; 
Galloway  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  L.  R.  A.  442,  which  holds  carrier 
liable  for  injury  by  mail  agent  throwing  mail  sack  on  platform. 

—  For  destruction  of  mail. 

Distinguished  in  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  434, 
59  L.  R.  A.  801,  92  N.  W.  88,  holding  railroad  company  not  liable  to  sender  of 
registered  mail  destroyed  by  negligence  of  its  servants. 

19  L.  R.  A.  342,  PEOPLE  ex  rel.  HODSON  v.  MINER,  144  111.  308,  33  N.  E.  40. 
Right  of  state  to  appeal. 

Cited  in  People  v.  John  York  Co.  80  111.  App.  163,  denying  right  of  people  to 
appeal  from  acquittal  of  charge  of  violating  pharmacy  act;  Portland  v.  Erickson, 
39  Or.  10,  62  Pac.  753,  holding  that  city  cannot  appeal  from  acquittal  of  charge 
of  violating  ordinance  punishable  by  fine  or  imprisonment;  St.  Paul  v.  Stamm, 
106  Minn.  82,  118  N.  W.  154,  holding  that  the  city  had  no  right  of  appeal  in  a 
prosecution  for  a  violation  of  the  ordinance  against  the  furnishing  of  food  in 
connection  with  the  sale  of  intoxicating  liquors;  Com.  v.  Hudson,  17  Pa.  Dist. 
R.  1014,  35  Pa.  Co.  Ct.  176,  holding  that  the  state  had  no  right  of  appeal  from 
a  conviction  for  dynamiting  fish  in  violation  of  the  statute;  Kepner  v.  United 
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States,  195  U.  S.  131,  49  L.  ed.  125,  24  Sup.  Ct.  Rep.  797,  1  Ann.  Cas.  655,  hold- 
in  that  the  government  in  the  Philippine  Islands  had  no  right  to  appeal  in  a 
prosecution  for  embezzlement. 

Cited  in  footnotes  to  People  v.  Raymond,  19  L.  R.  A.  649,  which  holds  state 
not  entitled,  under  statute,  to  sue  out  writ  of  error;  State  v.  Savery,  49  L.  R. 
A.  585,  which  denies  right  of  state  to  appeal  from  general  verdict  of  not  guilty, 
Centered  on  defendant's  motion  because  warrant  issued  without  affidavit;  State  v. 
Lee,  27  L.  R.  A.  498,  which  holds  valid,  act  giving  state  right  of  appeal  in  crim- 
inal cases;  State  v.  Myer,  52  L.  R.  A.  346,  which  sustains  state's  right  to  writ 
of  error  to  review  judgment  reversing  conviction. 

Distinguished  in  People  v.  Kelly,   187  111.  335,  58  N.  E.  373,  upholding  right 
of  people  to  appeal  from  judgment  in  action  for  fines  under  dentistry  act. 
Plea   of  former  jeopardy. 

Cited  in  note  (92  Am.  St.  Rep.  104)  on  identity  of  offenses  on  plea  of 
former  jeopardy. 

19  L.  R,  A.  349,  CORTESY  v.  -TERRITORY,  6  N.  M.  682,  30  Pac.  947. 

Cited  in  Territory  v.  Cook,  7  N.  M.  252,  33  Pac.  1022,  for  part  of  statement 
of  facts;   Cortesy  v.  Territory,  7  N.  M.  99,  32  Pac.  504,  overruling  motion  for 
rehearing. 
Sunday  work  In   violation  of  an  ordinance. 

Cited  in  Topeka  v.  Crawford,  78  Kan.  590,  17  L.R.A. (N.  S.)   1160,  96  Pac.  862, 
16  Ann.  Cas.  403,  holding  that  the  opening  of  a  ticket  office  of  a  theatre  and 
selling  tickets  on  Sunday  was  engaging  in  labor  contrary  to  ordinance. 
Repeal  of  statute*  by  implication. 

Cited  in  Hagerman  v.  Weeks,  13  N.  M.  577,  86  Pac.  801,  to  the  point  that 
statute  will  not  be  deemed  repealed  by  implication  unless  there  is  positive  re- 
pugnance between  old  and  new. 

19  L.  R.  A.  357,  ARP  v.  STATE,  97  Ala.  5,  38  Am.  St.  Rep.  137,  12  So.  301. 
Grounds    for    quashing    venire. 

Cited  in  Jones  v.  State,  104  Ala.  32,  16  So.  135;  Bowen  v.  State,  119  Ala.  9, 
24  So.  551,  refusing  to  quash  venire  because  jurors  had  served  within  last 
twelve  months;  Caddell  v.  State,  129  Ala.  63,  30  So.  76,  refusing  to  quash  venire 
because  one  juror  was  not  summoned  or  not  at  trial;  Webb  v.  State,  100  Ala. 
52,  14  So.  865,  refusing  to  quash  venire  on  ground  that  two  special  jurors  were 
not  summoned,  when  sheriff  had  made  diligent  search  for  them;  Childs  v.  State, 
97  Ala.  52,  12  So.  44,  holding  alleged  invalidity  of  act  under  which  jurors 
drawn,  insufficient  ground  for  quashing  venue;  Peel  v.  State,  144  Ala.  333,  39 
So.  251,  holding  that  it  is  no  grounds  for  quashing  venire  that  some  of  the 
jurors  serving  at  the  special  term,  also  served  at  the  regular  term  preceding. 
Competency  of  jnrors. 

Cited  in  Ragsdale  v.  State,  134  Ala.  31,  32  So.  674,  sustaining  competency  of 
juror  who  says  he  has  opinion  of  guilt,  but  that  it  would  not  influence  verdict. 
Crime  committed  under  duress. 

Cited  in  State  v.  Fisher,  23  Mont.  557,  59  Pac.  919,  holding  one  guilty  of  mur- 
der who  killed  another  at  command  of  third  person;  Murphy  v.  State,  108  Ala. 
13,  18  So.  557,  holding  that  one  compelled  to  be  an  accomplice  is  guilty  of  mur- 
der, if  shot  fired  by  him,  although  it  kills  person  not  intended;  People  v.  Martin, 
13  Gal.  App.  103,  108  Pac.  1034,  to  the  point  that  person  has  right  to  kill  as- 
sailant in  defense  of  his  own  life;  Ross  v.  State,  169  Ind.  391,  82  N.  E.  781, 
on  sufficiency  of  duress  to  justify  the  commission  of  a  crime;  Brewer  v.  State. 
L.R.A.  Au.  Vol.  III.— 35. 
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72  Ark.  153,  78  S.  W.  773,  holding  that  it  was  not  a  sufficient  justification  for 
murder  that  it  was  done  under  duress,  to  save  the  murderer's  life;  State  v. 
Xargashian,  26  R.  I.  304,  106  Am.  St.  Rep.  715,  58  Atl.  953,  3  Ann.  Gas.  1026, 
holding  that  it  was  not  error  to  refuse  a  requested  instruction  to  the  effect  that 
duress  was  a  justification  for  murder  sufficient  to  reduce  it  to  the  crime  of 
manslaughter. 

Cited  in  note    (106   Am.  St.   Rep.   722,   723,   724)    on  coercion   as   defense   to 
crime. 
Common  law  and  statutory  murder. 

Cited  in  McMahan  v.  State,  168  Ala.  73,  53  So.  89,  holding  that  every  com- 
mon law  murder  is  murder  under  existing  statute. 

19  L.  R.  A.  362,  STATE  v.  BREWER,  38  S.  C.  263,  37  Am.  St.  Rep.  752,  16  S. 

E.    1001. 
Criminal    nature    of    bastardy    proceedings. 

Cited  in  Ex  parte  Bridgforth,  77  Miss.  420,  78  Am.  St.  Rep.  532,  27  So.  622, 
holding  that  putative  father  may  be  imprisoned  on  failure  to  give  bond;  State 
v.  Edens,  88  S.  E.  307,  70  S.  E.  609,  to  the  point  that  bastardy  is  criminal 
offense. 

Cited  in  footnote  to  State  v.   Ostwalt,   32  L.  R.  A.   396,  which  holds  uncon- 
stitutional, provision  for  appeal  by  mother  from  acquittal  of  putative  father  in 
bastardy  case. 
Failure  to  pay  judgment. 

Annotation   cited   in   Campion  v.   Gillan,   79   Neb.   369,   11   L.R.A.  (N.S.)    868, 
126  Am.  St.  Rep.  667,  112  N.  W.  585,  16  Ann.  Cas.  319,  on  the  failure  to  pay 
the  judgment  in  bastardy  proceedings  as  contempt  of  court. 
Imprisonment    for    debt. 

Cited  in  Carr  v.  State,  106  Ala.  38,  34  L.  R.  A.  647,  54  Am.  St.  Rep.  17,  17 
So.  350,  holding  constitutional  provision  "that  no  person  shall  be  imprisoned 
for  debt,"  violated  by  act  making  it  misdemeanor  for  banker  to  receive  deposit 
when  insolvent;  Exparte  Berry,  85  S.  C.  244,  67  S.  E.  225,  20  Ann.  Cas.  1344T 
holding  that  judgment  for  damages  for  battery  may  be  enforced  against  defend-  , 
ant  by  imprisonment,  where  execution  against  property  is  returned  unsatis- 
fied; Land  v.  State,  84  Ark.  201,  105  S.  W.  90, — holding  that  the  imprisonment 
of  a  putative  father  for  a  failure  to  pay  the  sum  fixed  in  bastardy  proceedings, 
for  the  support  of  his  child,  is  not  imprisonment  for  debt,  in  violation  of  the 
constitution;  Ex  parte  Hollman,  79  S.  C.  12,  21  L.R.A.  (N.S.)  245.  60  S.  E.  19, 
14  Ann.  Cas.  1105,  holding  that  a  statute  providing  that  a  laborer  who  shall 
secure  an  advance  of  wages  then  quit  the  service  before  they  are  earned 
shall  be  guilty  of  a  misdemeanor  is  unconstitutional  as  providing  imprisonment 
for  debt. 

Cited  in  note   (34  L.  R.  A.  669)  on  constitutionality  of  imprisonment  for  debt. 

19  L.  R.  A.  365,  GIBNEY  v.  STATE,  137  N.  Y.  1,  33  Am.  St.  Rep.  690,  33  N. 
E.  142. 

Action  for  death  of  son  in  same  accident,  in  137  N.  Y.  529,  33  N.  E.  143. 
Proximate    cause    of    injury. 

Cited  in  Travell  v.  Bannerman,  71  App.  Div.  444,  75  N.  Y.  Supp.  866,  holding 
deposit  of  caked  gunpowder  on  lot,  proximate  cause  of  injury  to  boy  who 
exploded  it  after  it  had  been  carried  from  lot  by  another  boy;  Browning  v. 
Wabash  Western  R.  Co.  124  Mo.  71,  24  S.  W.  731,  holding  loading  cars  and 
removing  brakes,  proximate  cause  of  death  of  engineer  due  to  collision  with 
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such  cars;  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  158  Mass.  575,  20  L. 
R.  A.  303,  35  Am.  St.  Rep.  540,  33  N.  E.  690,  holding  fire  causing  short  circuit 
proximate  cause  of  destruction  of  electric  machinery  in  remote  part  of  build- 
ing; Sheltrawn  v.  Michigan  C.  R.  Co.  128  Mich.  G73,  87  N.  W.  893,  holding  de- 
fective brake  proximate  cause  of  injury  to  brakeman  resulting  from  falling 
of  log  from  car  caused  by  sudden  stoppage  of  car  by  blocking;  Leeds  v.  New 
York  Teleph.  Co.  79  App.  Div.  120,  80  N.  Y.  Supp.  114,  holding  negligence  in> 
securing  wire  by  passing  it  around  chimney,  proximate  cause  of  injury  to  pedes- 
trian due  to  fall  of  chimney  caused  by  derrick  striking  wire;  Whitworth  v. 
Shreveport  Belt  R.  Co.  112  La.  373,  65  L.  R.  A.  132,  36  So.  414,  holding  de- 
fective insulation  of  trolley  wire  cause  of  death  of  one  who  grabbed  telephone 
wire,  which  was  lying  over  former,  to  draw  it  away  from  helpless  coemployee; 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  72  N.  H.  548,  58  Atl.  242, 
holding  omission  of  heating  company  to  foresee  result  of  lessor's  failure  to  pre- 
vent escape  of  water,  proximate  cause  of  injury  to  lessee  due  to  escape  of  water 
from  frozen  pipes;  Louisville  &  N.  R.  Co.  v.  Morgan,  165  Ala.  421,  51  So.  827, 
to  the  point  that  if  absence  of  railing  was  proximate  cause  of  injury  to  licensee 
on  railroad  right  of  way  railroad  is  liable;  Schell  v.  German  Flats,  54  Misc.  453, 
104  N.  Y.  Supp.  116,  on  what  constitutes  proximate  cause. 

Cited  in  footnotes  to  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A, 
582,  as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to 
caboose;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive  speed 
not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train;  Mueller  v. 
Milwaukee  Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of  street 
car  in  front  of  funeral  procession,  cause  of  injury  to  first  carriage  by  pole  of 
second. 

Cited  in  note   (36  Am.  St.  Rep.  849)   on  proximate  and  remote  cause. 

Distinguished  in  Hollenbeck  v.  Johnson,  79  Hun,  506,  29  N.  Y.  Supp.  945, 
holding  escape  of  cow  from  pasture  and  entry  into  neighbor's  barn  causing  floor 
to  give  way,  not  proximate  cause  of  injury  to  owner  of  barn,  who  fell  into  hole 
made  by  cow;  Laible  v.  New  York  C.  &  H.  R.  R.  Co.  13  App.  Div.  582,  43 
N.  Y.  Supp.  1003,  holding  unreasonable  blocking  of  crossing  proximate  cause  of 
injury  caused  by  horse  becoming  frightened  at  another  train;  Chattanooga  Light 
&  P.  Co.  v.  Hodges,  109  Tenn.  336,  60  L.  R.  A.  460.  97  Am.  St.  Rep.  844,  70  S. 
\V.  616,  holding  employer's  construction  of  combustible  building,  not  proximate- 
cause  of  death  of  employee  who  re-entered  burning  building  to  telephone  alarm- 
Injiiry  from  attempt  to  rescne  another. 

Cited  in  Manthey  v.  Rauenbuehler,  71  App.  Div.  176,  75  N.  Y.  Supp.  714,  hold- 
ing that  driver's  failure  to  tie  horse  renders  owner  liable  for  death  of  one 
killed  by  seizing  horse  to  save  children  in  street;  Chicago  Terminal  Transfer 
R.  Co.  v.  Kotoski,  101  111.  App.  306,  holding  not  negligence  to  delay  one's  own 
escape  to  rescue  girl  from  railroad  trestle;  Corbin  v.  Philadelphia,  195  Pa. 
470,  49  L.  R.  A.  724,  78  Am.  St.  Rep.  825,  45  Atl.  1070,  holding  going  into- 
trench  filled  with  deadly  gas  negligently  left  uncovered,  to  rescue  child  who  was- 
overcome,  not  such  negligence  as  will  bar  recovery;  Morrissey  v.  Westchester 
Electric  R.  Co.  18  App.  Div.  72,  79  N.  Y.  S.  R.  447.  45  N.  Y.  Supp.  444,  holding, 
workman  not  guilty  of  contributory  negligence  by  removing  plank  from  track 
in  front  of  approaching  car;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Lynch,  69  Ohio- 
St.  136,  63  L.  R.  A.  507,  100  Am.  St.  Rep.  654,  68  N.  E.  703,  holding  railroad 
company  liable  for  "kicking"  car  over  crossing,  injuring  one  who  was  attempt- 
ing to  rescue  woman;  Dixon  v.  New  York,  N.  H.  &  H.  R.  Co.  207  Mass.  130,. 
92  N.  E.  1030;  Bracey  v.  Northwestern  Improv.  Co.  41  Mont.  346,  337  Am.  St.. 
Rep.  738,  109  Pac.  706;  Louisville  &  N.  R.  Co.  v.  Cline,  136  Ga.  866,  72  S.  E_ 
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405,— to  the  point  that  exposure  to  danger  for  purpose  of  saving  human  life, 
is  not  negligent,  unless  it  is  such  as  to  be  regarded  as  rash  or  reckless ;  O'Brien  v. 
Erie  R.  Co.  139  App.  Div.  294,  123  N.  Y.  Supp.  1040,  to  the  point  that  person 
is  not  guilty  of  contributory  negligence  in  attempting  to  save  human  life  unless 
auch  attempt  is  rash  or  reckless;  Mobile  &  O.  R.  Co.  v.  Ridley,  114  Tenn.  733, 
86  S.  W.  606,  4  Ann.  Cas.  925,  holding  railroad  company  liable  for  the  death  of 
a  person  in  attempting  to  rescue  another  from  a  dangerous  position  in  front  of 
&  rapidly  moving  train. 

Cited  in  note  (49  L.  R.  A.  718)  on  voluntarily  incurring  danger  to  save  life 
•of  another  person  as  contributory  negligence. 

Distinguished  in  Sann  v.  H.  W.  Johns  Mfg.  Co.  16  App.  Div.  257,  44  N.  Y. 
Supp.  641,  holding  master  who  was  free  from  negligence,  not  liable  for  death 
of  servant  caused  while  attempting  to  rescue  coservant;  Maryland  Steel  Co.  v. 
Marney,  88  Md.  496,  42  L.  R.  A.  847,  footnote,  p.  842,  71  Am.  St.  Rep.  441,  42 
Atl.  60,  holding  voluntarily  incurring  danger  to  save  another  person's  life  not 
contributory  negligence;  White  v.  Chicago,  120  111.  App.  610,  holding  that  volun- 
tary exposure  to  danger  to  aid  another  in  danger  is  contributory  negligence 
•where  the  person  aided  brought  about  his  own  danger  voluntarily. 
Constructive  notice  of  defect. 

Cited  in  footnote  to  Thomas  v.  Flint,  47  L.  R.  A.  499,  which  holds  mere 
existence  of  defect  in  bridge  for  two  or  three  days  not  constructive  notice  to  city. 
Claim  against  state. 

Cited  in  note   (42  L.  R.  A.  37,  69)    on  what  claims  constitute  valid  demands 
against  a  state. 
"Withdrawal  of  case  from  jury. 

Cited  in  note   (15  Eng.  Rul.  Cas.  74)   on  right  to  withdraw  civil  action  from 
jury  for  insufficiency  of  proof. 
Injury  to  child. 

Cited  in  note  (49  Am.  St.  Rep.  425)  on  injury  to  child  occasioned  by  openings. 

19  L.  R.  A.  367,  PENDERY  v.  ALLEN,  50  Ohio  St.  121,  33  N.  E.  716. 

Appeal  from  order  for  distribution  of  assets,  in  53  Ohio  St.  251,  41  N.  E.  255. 
Creditor's  right  to  property  pledged  as  indemnity. 

Cited  in  Henderson-Achert  Lithographing  Co.  v.  John  Shillito  Co.  64  Ohio 
St.  251,  83  Am.  St.  Rep.  745,  60  N.  E.  295,  Affirming  6  Ohio  N.  P.  30,  and  Meeker 
v.  Waldron,  62  Neb.  695,  87  X.  W.  539,  holding  creditor  upon  insolvency  of  debtor 
and  surety  in  replevin,  entitled  by  subrogation  to  benefit  of  property  pro- 
vided for  surety's  indemnity. 
JVote  as  extinguishment  of  debt. 

Distinguished  in  First  Nat.  Bank  v.  Leise,  3  Ohio  C.  C.  N.  S.  221,  13-23  Ohio 
C.  C.  55,  holding  where  creditors  of  assignor  for  benefit  of  creditors  to  whom  he 
liad  purchased  goods  before  assignment  had  negotiated  notes  and  applied  proceeds 
to  their  business,  but  notes  were  not  paid,  the  maker's  indebtedness  thereon  was 
not  extinguished. 
Validity  of  mortgage  hy  insolvent. 

Cited  in  Brinkerhoff  v.  Tracy,  55  Ohio  St.  571,  45  N.  E.  1100,  holding  mortgage 
in  trust  for  preferred  creditors,  void  under  insolvency  act,  Avhen  property  mort- 
gaged largely  in  excess  of  claims  of  such  creditors;  Re  Schuh,  2  Ohio  N.  P. 
:381,  holding  mortgage  to  two  creditors,  executed  just  prior  to  assignment  for 
benefit  of  creditors,  inures  to  benefit  of  all  creditors;  Walker  v.  Walker,  4 
Ohio  N.  P.  325,  declaring  mortgages  given  without  consideration  to  members 
<of  family  just  prior  to  assignment  for  benefit  of  creditors,  void. 
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Distinguished  in  Wylly-Gabbett  Co.  v.  Williams,  53  Fla.  930,  42  So.  910,  hold- 
ing that  an  insolvent  debtor  under  the  state  laws  may  in  good  faith  mortgage 
the  whole  of  his  property  to  secure  the  payment  of  one  or  more  bona  fide  debts 
due  to  preferred  creditors,  and  it  will  not  operate  as  an  assignment  for  the 
benefit  of  all  the  creditors. 
What  constitutes  general  jsssiii  n  men  t  for  creditors. 

Cited  in  Maas  v.  Miller,  58  Ohio  St.  498,  51  N.  E.  158,  holding  that  insolvent 
makes  general  assignment  when  he  conveys  property  to  pay  debts ;  First  Nat^ 
Bank  v.  F.  C.  Trebein  Co.  59  Ohio  St.  330,  52  N.  E.  834,  holding  transfer  of 
all  insolvent  debtor's  property  to  corporation,  in  exchange  for  stock,  which 
he  assigns  to  certain  creditors  as  collateral  security  for  their  claims,  amounts 
to  general  assignment:  Case  v.  Hewitt,  7  Ohio  N.  P.  612,  10  Ohio  S.  &  C.  P.  Dec- 
370,  holding  trust  deed  for  benefit  of  particular  creditors,  balance,  if  any,  on* 
sale  to  go  to  grantor,  is  assignment  for  benefit  of  all  creditors. 

Cited  in  footnote  to  Sandwich  Mfg.  Co.  v.  Max,  24  L.  R.  A.  524,  which  holds 
conveyance  in  absolute  payment  of  debt  not  unlawful  preference,  which  will, 
justify  other  creditors  in  asking  that  it  be  declared  a  general  assignment. 

Cited  in  notes  (37  L.  R.  A.  354)  on  whether  preference  by  mortgage  or  sale 
is  an  assignment  for  creditors;  (31  L.R.A. (N.S.)  332)  on  conveyance  to  in- 
demnify sureties  or  indorsers  as  voluntary  assignment  for  creditors. 

Distinguished  in  Hegler  v.  Grove,  63  Ohio  St.  425,  59  N.  E.  162,  sustaining  as- 
equitable  mortgage,  deed  given  to  creditor  and  received  in  good  faith  to  secure 
creditor  as  surety  and  for  future  indorsements. 

19  L.  R.  A.  371,  GOODRICH  v.  TENNEY,   144  111.  422,  36  Am.  St.  Rep.  459, 

33  N.  E.  44. 
Contracts    contrary    to    public    policy. 

Cited  in  Cisna  v.  Sheibley,  88  111.  App.  393,  holding  void,  contract  to  obtain 
insurance  on  life  of  person  in  whom  parties  have  no  insurable  interest;  Field* 
v.  Brown,  188  111.  115,  58  N.  E.  977,  Reversing  89  111.  App.  290,  holding  lessee 
of  property  to  be  used  as  house  of  ill-fame,  entitled  to  defend  against  enforce- 
ment of  provisions  of  lease,  though  in  pari  delicto  with  lessor ; 
Shortall  v.  Fitzsimons  &  C.'  Co.  93  111.  App.  233,  holding  void, 
contract  to  build  wall  in  Lake  Michigan  and  on  land  belonging  to  state;  Bermu- 
dez  Asphalt  Paving  Co.  v.  Critchfield,  62  111.  App.  228,  denying  right  to  recover 
for  services  under  contract  to  pay  for  procuring  paving  contracts;  Missouri, 
K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Terr.  261,  40  S.  W.  899,  holding  contract  of 
shipment  violating  interstate  commerce  law  as  to  rates,  void;  Sheppey  v, 
Stevens,  185  Fed.  156,  to  point  that  agreement  to  procure  testimony  for  share 
of  proceeds  of  litigation  is  void  as  against  public  policy;  Zeigler  v.  Illinois 
Trust  &  Sav.  Bank,  150  111.  App.  103,  holding  a  contract  to  furnish  medical 
services  for  life  to  be  paid  for  after  the  death  of  the  person  to  whom  rendered 
is  not  against  public  policy  as  a  wagering  contract;  Smith  v.  Hartsell,  150  N. 
C.  80,  22  L.R.A. (N.S.)  207,  63  S.  E.  172,  holding  an  agreement  by  a  party 
having  a  valid  enforceable  claim  agai'nst  an  estate  to  give  testimony  in  con- 
sideration of  the  payment  thereof  to  enable  the  parties  to  recover  the  estate, 
was  not  against  public  policy;  Perry  v.  United  States  School  Furniture  Co.  232 
111.  110,  83  N.  E.  444,  holding  that  courts  of  equity  will  not  lend  their  aid  to- 
the  enforcement  of  contracts  contrary  to  public  policy. 

Cited  in  footnotes  to  Brown  v.  First  Nat.  Bank,  24  L.  R.  A.  206,  which  holds 
contract  by  justice  to  secure  arrest  of  person  over  whom  he  has  no  juris- 
diction, with  compensation  contingent  on  recovery  of  property,  void;  Quirk  v_ 
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Muller,  25  L.  R.  A.  87,  which  holds  void,  contract  to  procure  testimony  that 
will  win  lawsuit;  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  contract 
between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 

Cited  in  notes  (30  L.R.A.  (N.S.)  278)  on  validity  of  contracts  to  procure 
testimony;  (33  L.R.A. (N.S.)  88)  on  validity  of  contract  to  pay  physician  per- 
centage of  damages  recovered  for  personal  injury;  (97  Am.  St.  Rep.  147)  on 
validity  of  contracts  to  furnish  evidence;  (99  Am.  St.  Rep.  326,  329)  on  ac- 
counting by-  illegal  partnership. 

Distinguished  in  Johnson  v.  Pietsch,  94  111.  App.  460,  sustaining  contract  to 
pay  $500  for  testimony  of  expert  in  condemnation  proceedings;  Casserleigh  v. 
Wood,  14  Colo.  App.  279,  59  Pac.  1024,  upholding  contract  to  furnish  evi- 
dence in  party's  possession  and  employ  counsel  to  enforce  another's  rights ; 
McDonald  v.  Lund,  13  Wash.  421,  43  Pac.  348,  sustaining  right  to  recover  money 
due  partner  on  gambling  contract. 

19  L.  R,  A.  377,  HUNT  v.  KINGSTON,  3  Misc.  309,  51  N.  Y.  S.  R.  505,  23  N. 
Y.  Supp.  352. 

19  L.  R.  A.  379,  HASKETT  v.  MAXEY,  134  Ind.  182,  33  N.  E.  358. 
Childless  second  wife's   interest   in  husband's  property. 

Cited  in  Smith  v.  McClain,  146  Ind.  83,  45  N.  E.  41,  and  Thompson  v.  Henry. 

153  Ind.  58,  54  N.  E.  109,  holding  that  decedent's  childless  widow  takes  fee  of 
one  third  of  land,  of  which  children  by  former  wife  are  "forced  heirs;"  Byrum 
v.    Henderson,    151    Ind.    105,    51    N.    E.    94,    holding    claim    of    childless    second 
Avife  to  property  of  deceased  husband,  superior  to  that  of  next  of  kin  of  child  of 
former  marriage  who  died  without  descendants  before  widow;    Bell  v.   Shaffer, 

154  Ind.  424,  56  N.  E.  217,  holding  that  children  of  former  marriage  have  no 
present  estate  in  interest  of  childless  second  wife  in  real  estate  of  their  father; 
Burget  v.  Merritt,  155  Ind.  145,  57  N.  E.  714.  holding  that  children  by  former 
marriage   conveying   real    estate    in    1883    except   life    interest    of   childless    sec- 
ond wife,  estopped  from  claiming  title  to  her  third  interest  as  her  "forced  heirs" 
«fter  her  death  in  1897;  Helt  v.  Helt,  152  Ind.  145,  52  N.  E.  699,  holding  plain- 
tiff entitled  to  fee  in  one  third  of  husband's  real  estate,  where  he  left  children 
.by  former  wife  and  child  by  plaintiff  by  former  marriage;  Stephenson  v.  Boody, 
139  Ind.  65,  38  N.  E.  331,  holding  that  conveyances  made  previous  to  May,  1881, 
i>y  children  of  first  marriage  conveyed  fee  of  childless  widow's  third;   Myers  v. 
Boyd,    144    Ind.    498,    43    N.    E.    567,    holding    that    conveyance    made    previous 
-to  May,   1881,  by  child  of  first  marriage  conveyed  fee  of  widow's  third;    Bate- 
inan  v.  Bennett,  31  Ind.  App.  280,  67  N.  E.  713,  denying  right  of  childless  sec- 
ond wife  to  recover  land  devised  by  husband  to  his  stepmother;  Fry  v.  Lawson, 
32  Ind.  App.  375,  69  N.  E.  1038,  on  the  interest  of  childless  second  wife  in  the 
real  estate  of  the  husband;  Herring  v.  Keneipp,  46  Ind.  App.  426,  92  N.  E.  742, 

rto  the  point  that  lands  inherited  by  widow  from  deceased  husband,  may  during 
^subsequent  marriage  be  sold  on  execution  upon  judgment  recovered  after  subse- 
quent marriage  upon  debts  contracted  during  widowhood. 
AVheii   statute   of   limitations   begins    to   rnn. 

Cited  in  Irey  v.  Mater,  134  Ind.  248,  33  N.  E.   1018,  holding  that  statute  of 
limitations  does  not  operate  against  right  of  action  of  children  of  decedent  as 
fto  lands  to  which  widow  succeeded,   until   widow's  death. 
.Quitclaim    deed  as  bar   to   after-acquired    title. 

-Cited  in  footnote  to  Johnson  v.  Johnson,  59  L.  R.  A.  748,  which  holds  grantee 
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in    quitclaim    deed    vested    with    title    acquired   by   warrantor    to   grantor   after 
warranty   deed   delivered. 

Cited    in    note    (35    L.R.A.  (N.S.)    1182)    on    effect   of    quitclaim   upon    after- 
acquired   title. 
Adverse   possession   against   owners   of   future   estates. 

Cited  in  note    (19  L.  R.  A.  847)    on  adverse  possession  against  remaindermen 
and  owners  of  future  estates. 
Trial    of  title   in   partition   action. 

Cited  in  Fordice  v.  Lloyd,  27  Ind.  App.  419,  60  N.  E.  367,  holding  that  title 
will  not  be  tried  in  partition  when  title  not  in  issue. 

Distinguished  in  Irvin  v.  Buckles,  148  Ind.  393,  47  N.  E.  822,  holding  decree 
in  partition  res  judicata  as  to  interests  of  parties. 
What    law   governs   partition   action. 

Cited  in  Mickels  v.  Ellsesser,  149  Ind.  419,  49  N.  E.  373,  holding  that  widow 
and  daughter  partitioning  land  by  deed  are  bound  by  law  then  in  force;  Hill 
v.  Brown,  144  N.  C.  119,  56  S.  E.  693,  holding  that  a  construction  of  a  statute 
at  the  time  a  contract  is  made,  enters  into  and  becomes  a  part  of  such  con- 
tract. 
Decisions  of  courts  as  fixing  rights  of  parties. 

Cited  in  Lamson  v.   Coffin,   102  Minn.  500,  114  N.  W.  248,  holding  that  de- 
cision as  to  the  validity  of  the  assignment  of  a  soldier's  additional  homestead 
right  fixed  the  liabilities  of  the  parties  thereto  under  an  indemnity  contract  to 
make  good  the  money  if  the  title  was  defective. 
Change    in    decision    as    impairing    contract. 

Cited  in  Center  School  Twp.  v.  State,  150  Ind.  173,  49  N.  E.  961,  holding  that 
last  decision  of  court  of  last  resort  must  be  construed  to  be  the  law;  United 
States  Sav.  Fund  &  Invest.  Co.  v.  Harris,  142  Ind.  243,  40  N.  E.  1072,  holding 
that  where  contract  is  affected  by  statute,  decision  of  court  construing  statute 
before  execution  of  contract  must  control  decision  in  action  on  contract;  State 
T.  O'Neil,  147  Iowa,  527,  33  L.R.A. (N.  S.)  796,  126  N.  W.  454,  Ann.  Cas.  1912  B, 
691,  to  the  point  that  change  of  decision  with  reference  to  interpretation  of 
statute  is  to  all  intents  same  as  amendment  of  statute. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term 
for  services  during  second  term  under  different  statute. 

Cited  in  notes  (5  L.R.A.  (N.S.)  862;  44  L.  ed.  U.  S.  887)  on  change  of  de- 
cision of  state  court  as  impairing  obligation  of  contract. 

Distinguished  in  Hardinsburg  v.  Cravens,  148  Ind.  9,  47  N.  E.  153,  holding 
that  change  in  construction  of  statute  requiring  notice  to  owner  of  application 
to  lay  out  road  applies  to  proceedings  previous  to  change  when  no  contract  has 
been  made  relying  on  former  construction;  Falconer  v.  Simmons,  51  W.  Va.  177, 
41  S.  E.  193,  holding  decision  which  overrules  former  decision  construing  con- 
tract does  not  retroact  so  as  to  invalidate  such  contract;  Crigler  v.  Shepler,  79 
Kan.  837,  23  L.R.A. (N.S.)  504,  101  Pac.  619,  holding  that  a  person  who  is  not 
a  party  or  a  privy  to  an  action  cannot  have  a  vested  right  in  the  decision 
therein. 
Judgment  reversed  as  to  one  and  affirmed  as  to  another. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  142  Ind.  489,  41  N.  E.  794, 
holding  that  case  may  be  reversed  as  to  some  and  affirmed  as  to  other  appellants ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  143  Ind.  704,  41  N.  E.  794,  holding 
that  judgment  on  special  verdict  may  be  reversed  as  to  some  and  affirmed  as  to 
other  appellants. 
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Questions   considered   on   appeal. 

Cited  in  Dowell  v.  Talbot  Paving  Co.  138  Ind.  676,  38  N.  E.  389,  holding  it 
unnecessary  to  examine  sufficiency  of  complaint,  when  some  question  is  pre- 
sented in  conclusions  of  law. 

19  L.  R.  A.  382,  COEUR  D'ALENE  COXSOL.  &  MIN.  CO.  v.  MINERS'  UNION, 

51   Fed.  260. 
Rig-lit    to    injunction. 

Cited  in  Milwaukee  Electric  R.  &  Light  Co.  v.  Bradley,  108  Wis.  489,  84  N. 
W.  870,  holding  that  court  may  enjoin  commencement  of  several  civil  and  crim- 
inal actions  to  test  street  car  company's  right  to  collect  more  than  one  fare. 

Distinguished  in  Everett  Piano  Co.  v.  Bent,  60  111.  App.  378,  refusing  injunc- 
tion restraining  issue  of  circulars  that  "orchestral  attachment"  was  infringement 
and  suit  was  to  be  commenced  therefor. 
—  Against    boycott. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  112,  30  Atl.  881,  granting 
injunction  restraining  workingmen  from  boycotting  newspaper  by  threats  or 
circulars;  Longshore  Printing  Co.  v.  Howell,  26  Or.  548,  28  L.  R.  A.  474,  46  Am. 
St.  Rep.  640,  38  Pac.  547,  holding  that  injunction  will  not  be  granted  to  re- 
strain continuance  of  boycott  by  printers'  union  because  of  single  act  of  tres- 
pass; Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  459,  22  L.R.A.(N.S-)  621,  108 
Am.  St.  Rep.  492,  114  S.  W.  997;  J.  F.  Parkinson  Co.  v.  Building  Trades  Council. 
354  Cal.  621,  21  L.R.A.(N.S.)  570,  98  Pac.  1027,  16  Ann.  Cas.  1165  (dissenting 
opinion) — on  the  restraining  of  a  boycott;  Walsh  v.  Association  of  Master 
Plumbers,  97  Mo.  App.  290,  71  S.  W.  455,  holding  that  injunction  will  lie  to 
dissolve  an  illegal  contract  in  restraint  of  trade  to  be  enforced  by  means  of  a 
boycott;  American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  33  App. 
D.  C.  105,  32  L.R.A.  (N.S.)  761,  on  the  form  of  an  injunction  to  restrain  prose- 
cution of  boycott. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A. 
951,  which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation 
of  merchants  not  to  deal  with  boycotted  firm;  Bohn  Mfg.  Co.  v.  Northwestern 
Lumbermen's  Asso.  21  L.  R.  A.  337,  which  denies  right  to  enjoin  sending  no- 
tice to  other  members  of  combination  of  one  member's  violation  of  agreement 
to  refrain  from  dealing  with  certain  persons;  Gray  v.  Building  Trades  Council. 
63  L.R.A.  753,  which  holds  that  boycott  by  combination  of  labor  unions  against 
firms  placed  by  them  on  "the  unfair  list,"  because  of  the  employment  of  non- 
union men,  by  threatening  customers  and  prospective  customers  with  inability 
to  employ  men  if  they  deal  with  such  firms  will  be  enjoined;  My  Maryland  Lodge 
v.  Adt,  68  L.R.A.  752,  which  sustains  right  to  injunction  against  boycott. 
Against  strikes  and  nse  of  violence. 

Cited  in  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L.  R.  A.  395,. 
5  Inters.  Com.  Rep.  522,  54  Fed.  744,  sustaining  temporary  injunction  restrain- 
ing chief  of  locomotive  engineers  from  ordering  strike;  Arthur  v.  Oakes,  25  L. 
R.  A.  430,  4  Inters.  Com.  Rep.  756,  11  C.  C.  A.  224,  24  U.  S.  App.  239,  63  Fed. 
324,  Modifying  25  L.  R.  A.  419  note,  60  Fed.  810,  sustaining  injunction  restrain- 
ing employees  of  receiver  of  railroad  from  disabling  rolling-stock  during  strike: 
Cumberland  Glass  Mfg.  Co.  v.  Glass  Bottle  Blowers'  Asso.  59  N.  J.  Eq.  56,  46 
Atl.  208,  granting  injunction  against  picketing  factory  when  acts  are  co- 
ercive; Vegelahn  v.  Gunter,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am.  St.  Rep.  443, 
44  N.  E.  1077,  granting  injunction  against  strikers  maintaining  patrol  in  front 
of  factory;  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers'  Unions 
Nos.  1  &  3,  90  Fed.  615,  granting  injunction  restraining  striking  workmen  from 
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congregating  in  street  near  factory;  Davis  v.  Zimmerman,  91  Hun,  492,  36  N. 
Y.  Supp.  303,  sustaining  injunction,  pendente  lite,  restraining  strikers  from  pre- 
venting persons  by  threats  and  force  from  entering  service;  Union  P.  R.  Co.  v. 
Ruef,  120  Fed.  105,  authorizing  injunction  restraining  striking  employees  on 
picket  duty,  from  interfering  with  workmen  by  means  of  tin-eats  and  violence; 
Union  P.  R.  Co.  v.  Ruef,  120  Fed.  105,  holding  that  a  court  will  restrain  the 
illegal  interference  witli  another's  business  by  means  of  violence  and  intimidation 
of  other  workers;  Rocky  Mountain  Bell  Teleph.  Co.  v.  Montana  Federation  of 
Labor,  156  Fed.  819,  holding  same  and  also  where  business  was  interfered  with 
by  means  of  circulars  urging  the  public  not  to  patronize  the  company  boycotted. 

Cited  in  footnotes  to  National  Protective  Asso.  v.  Gumming,  58  L.  R.  A.  135, 
which  denies  injunction  against  members  of  labor  organization  for  threatening 
to  stop  work  unless  nonunion  men  are  discharged;  Employing  Printer's  Club  v. 
DeBlosser  Co.  69  L.R.A.  90,  which  holds  actionable  a  combination  to  injure 
person  in  his  trade  in  inducing  employees  to  break  contract  or  to  decline  to  con- 
tinue longer  in  his  employment. 

Cited  in  notes   (28  L.  R.  A.  465)   on  injunction  against  strikes;    (61   Am.  St. 
Rep.  710)   on  what  is  an  unlawful  interference  or  intimidation  by  strikers. 
\  i-.si  i  UN!    combination    of   employers. 

Cited  in  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  290,  71  S.  W. 
455.  holding  that  injunction  will  lie  to  dissolve  agreement  not  to  sell  goods  to 
others  than  members  of  association. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful,  com- 
bination of  employers  to  prevent  advance  in  wages. 
Against    blacklisting. 

Cited  in  note   (20  L.  R.  A.  342)   on  injunctions  against  blacklisting. 
Liability   for   damage   to   business. 

Cited  in  note  (64  L.  R.  A.  94)  on  liability  for  damage  to  business  by  injuring 
tangible  property  of  other  party. 

19  L.  R.  A.  387,  TOLEDO,  A.  A.  &  N.  M.  R.  CO.  v.  PENNSYLVANIA  CO.  5 
Inters.  Com.  Rep.  522,  54  Fed.  730. 

Attachment  for  contempt  in  disobeying  injunction  in  19  L.  R.  A.  395,  5  Inters. 
Com.  Rep.  557,  54  Fed.  746. 

Order  denying  application  for  writ  of  habeas  corpus  for  violation  of  injunc- 
tion affirmed  in  Ex  parte  Lennon,  12  C.  C.  A.  139,  22  U.  S.  App.  561,  64  Fed. 
324,  which  was  affirmed  in  166  U.  S.  App.  548,  41  L.  ed.  1110. 

Appeal  to  Supreme  Court  from  same  order  previously  dismissed  in   150  U.  S. 
393,  37  L.  ed.   1123. 
Right   to   injunction. 

Cited  in  Averill  v.  Southern  R.  Co.  75  Fed.  737,  refusing  injunction  to  receiver 
restraining  unreasonable  rate  cutting,  because  lessees  of  roads  not  made  parties; 
Tift  v.  Southern  R.  Co.  123  Fed.  793,  denying  injunction  restraining  railroad 
company's  enforcing  increase  of  rate  for  shipment  of  yellow  pine;  Wiemer  v. 
Louisville  Water  Co.  130  Fed.  256,  sustaining  injunction  restraining  water  com- 
pany from  refusing  to  supply  water  to  consumer,  when  such  refusal  is  an  unlaw- 
ful discrimination ;  Bohn  Mfg.  Co.  v.  Northwestern  Lumbermen's  Asso.  21  L.  R. 
A.  337,  which  denies  right  to  enjoin  sending  notice  to  other  members  of  combina- 
tion, of  one  member's  violation  of  agreement  to  refrain  from  dealing  with  certain 
persons;  Mercantile  Nat.  Bank  v.  Benbow,  150  N.  C.  781,  64  S.  E.  891,  holding 
a  mandatory  injunction  lies  to  compel  a  corporation  to  transfer  stock  and  to 
compel  election  of  officers;  Gates  v.  Detroit  &  M.  R.  Co.  151  Mich.  551,  115  N. 
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W.  420  holding  when  ever  courts  find  a  mandatory  injunction  essential  to  the 
preservation  of  the  status  quo  it  will  be  granted;  Bachman  v.  Harrington,  184 
X.  Y.  464,  77  X.  E.  657,  holding  where  case  shows  that  affirmative  action  by  the 
defendant,  of  a  tepmorary  character,  is  necessary  to  preserve  the  status  of  the 
parties,  then  a  mandatory  injunction  may  be  granted;  Rock  Island  v.  Central  U. 
Teleph.  Co.  132  111.  App.  260,  on  the  propriety  of  a  mandatory  injunction;  Pow- 
hatan  Coal  &  Coke  Co.  v.  Ritz,  60  W.  Va.  403  9  L.R.A.  (X.S.)  1230,  56  S.  E.  257, 
holding  preliminary  injunction  in  mandatory  form  proper  to  preserve  an  active 
status  quo. 

Cited  in  notes  (3  L.R.A.  (X.S.)  623)  on  injunction  against  commission  of 
crime  when  property  right  involved;  (90  Am.  St.  Rep.  647)  on  injunction  against 
breach  of  contract. 

Distinguished  in  Everett  Piano  Co.  v.  Bent,  60  111.  App.  378,  refusing  injunc- 
tion restraining  issue  of  circulars  that  "orchestral  attachment"  was  infringe- 
ment and  suit  was  to  be  commenced  therefor;  Central  Stock  Yards  Co.  v.  Louis- 
ville &  X.  R.  Co.  112  Fed.  827,  refusing  injunction  to  compel  railroad  company 
to  deliver  interstate  freight  at  complainant's  yards,  when  right  to  injunction  not 
clear. 
Against  officer  of  court. 

Cited  in  Chattanooga  Terminal  R.  Co.  v.  Felton,  69  Fed.  283,  granting  injunc- 
tion restraining  receiver  from  using  and  requiring  removal  of  tracks  laid  by  him. 
—  Against  strikes  and  use  of  violence. 

Cited  in  Arthur  v.  Oakes,  25  L.  R.  A.  426,  11  C.  C.  A.  218,  4  Inters.  Com.  Rep- 
756,  24  U.  S.  App.  239,  63  Fed.  310,  modifying  60  Fed.  810,  sustaining  injunction 
restraining  employees  of  receiver  of  railroad  from  disabling  rolling-stock  during 
strike;  Davis  v.  Zimmerman,  91  Hun,  492,  36  X.  Y.  Supp.  303,  sustaining  injunc- 
tion, pendente  lite,  restraining  strikers  from  preventing  persons  by  threats  and 
force  from  entering  service;  Vegelahn  v.  Gunter,  167  Mass.  99,  35  L.  R.  A.  724r 
57  Am.  St.  Rep.  443,  44  X.  E.  1077,  granting  injunction  against  strikers  main- 
taining patrol  in  front  of  factory;  American  Steel  &  Wire  Co.  v.  Wire  Drawers' 
&  Die  Makers'  Unions  Xos.  1  &  3,  90  Fed.  615,  granting  injunction  forbidding 
striking  employees  from  congregating  in  street  in  front  of  mill;  Thomas  v.  Cin- 
cinnati, X".  O.  &  T.  P.  R.  Co.  4  Int«rs.  Com.  Rep.  797,  62  Fed.  821,  restraining 
employees'  organization  of  combination  to  arrest  operation  of  railroad  until  cer- 
tain demands  are  granted;  Wabash  R.  Co.  v.  Hannahan,  121  Fed,  565,  holding' 
statement  by  officials  of  labor  organization  that  strike  will  be  ordered  unless  de- 
mand relating  to  wages  is  granted,  insufficient  ground  for  injunction;  Union  P.. 
R.  Co.  v.  Ruef,  120  Fed.  105,  sustaining  injunction  restraining  striking  employees 
on  picket  duty,  from  interfering  with  workmen  by  means  of  threats  and  violence. 

Cited  in  footnotes  to  Xational  Protective  Asso.  v.  Gumming,  58  L.  R.  A.  135, 
which  denies  injunction  against  members  of  labor  organization  for  threatening  to 
stop  work  unless  non-union  men  are  discharged ;  Employing  Printers'  Club  v. 
DeBlosser  Co.  69  L.R.A.  90,  which  holds  actionable  a  combination  to  injure 
person  in  his  trade  in  inducing  employees  to  break  contract  or  to  decline  to- 
continue  longer  in  his  employment. 

Cited  in  notes    (28  L.  R.  A.  468)    on  injunction  against  strikes:    (61  Am.  St~ 
Rep.  711)   on  what  is  an  unlawful  interference  or  intimidation  by  strikers. 
Ann i list    boycott. 

Cited  in  Oxley  Stave  Co.  v.  Coopers'  International  Union,  72  Fed.  699,  grant- 
ing injunction  against  employees  declaring  boycott  against  employer  because  of 
his  use  of  machinery  to  manufacture  barrels:  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  518,  42  L.  R.  A.  415,  74  Am.  St.  Rep.  421,  77  X.  W.  13, 
authorizing  injunction  against  circulation  of  boycotting  circulars  for  purpose  of 
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intimidating  and  preventing  public  from  trading  with  employer;  Continental  Ins. 
Co.  v.  Board  of  Fire  Underwriters,  G7  Fed.  319.  sustaining  injunction  restraining 
agent  of  combination  of  insurance  companies  from  threatening  to  boycott  agent* 
and  customers  of  outside  companies  unless  they  withdraw  their  patronage;  Barr 
v.  Essex  Trades  Council,  53  X.  J.  E<].  11G,  30  Atl.  881,  granting  injunction  re- 
straining workingmen  from  boycotting  newspaper  by  threats  or  circulars;  Long- 
shore Printing  Co.  v.  Howell,  20  Or.  548,  28  L.  R.  A.  474,  40  Am.  St.  Rep.  G40,  33 
Pac.  547,  holding  that  injunction  will  not  be  granted  to  restrain  continuance  of 
boycott  by  printers'  union  because  of  single  act  of  trespass;  A.  B.  Farquhar  Co. 
v.  National -Harrow  Co.  49  L.  R.  A.  750,  42  C.  C.  A.  001,  102  Fed.  715,  authoriz- 
ing injunction  restraining  sending  of  notices  by  owner  of  patent  for  purpose  of 
destroying  another's  business  by  threatening  latter's  agents  and  customers  with> 
suits  for  infringement;  Baldwin  v.  Escanaba  Liquor  Dealers'  Asso.  165  Mich.. 
110,  130  N.  W.  214,  holding  that  boycott  may  be  restrained  by  injunction;  Lohse- 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  464,  22  L.R.A. (X.S.)  619,  128  Am.  St.  Rep. 
492,  114  S.  W.  997,  holding  injunction  accepted  remedy  for  unlawful  boycott; 
American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  23  App.  D.  C.  105,  32: 
L.R.A. (X.S.)  7G1,  holding  boycott  which  amounts  to  threat  against  persons  deal- 
ing with  boycotted  person  is  unlawful  and  may  be  enjoined;  My  Maryland  Lodge- 
Xo.  186  of  Machinists  v.  Adt,  100  Md.  251,  68  L.R.A.  758,  59  Atl.  721,  holding  a 
court  of  equity  will  grant  relief,  enjoining  a  combination  from  boycotting  an  in- 
dividual and  intimidating  persons  dealing  with  him;  Chicago  Federation  of 
Musicians'  Local  No.  10  v.  American  Musicians'  Union,  139  111.  App.  71,  holding 
a  fine  imposed  upon  a  member  for  purpose  of  coercing  him  into  injurying  another 
in  person  or  property  is  unlawful  and  a  violation  of  an  injunction  against  such- 
injury. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951,- 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of 
merchants  not  to  deal  with  boycotted  firm;  Gray  v.  Building  Trades  Council,  91 
Minn.  179,  63  L.  R.  A.  758,  97  X.  W.  663,  sustaining  injunction  restraining  strik- 
ing employees  from  declaring  boycott  against  firm  of  electrical  contractors,  un- 
less demands  of  union  granted. 

Cited  in  notes    (2  L.R.A.  (N.S.)    825)   on  liability  of  members  of  trade  combi- 
nation   for    injury   to   boycotted   dealer;     (16    L.R.A. (N.S.)    85)    on   legality    of 
"secondary  boycott"  by  labor  union;    (103  Am.  St.  Rep.  489,  495,  502,  503)    om 
boycotting. 
—  Ag-niiiBt  multiplicity  of  actions. 

Cited  in  Milwaukee  Electric  R.  &  Light  Co.  v.  Bradley,  108  Wis.  489,  84  N.  W. 
870,  holding  that  court  may  enjoin  bringing  of  several  civil  and  criminal  action* 
to  test  street  car  company's  right  to  collect  more  than  one  fare;  Marshall  Field 
&  Co.  v.  Becklenberg,  1  111.  C.  C.  67,  holding  mandatory  injunction  proper  to  pre- 
vent multiplicity  of  suits  at  law  between  carrier  and  large  shipper;  Lough  v_ 
Outerbridge,  143  N.  Y.  270,  25  L.R.A.  077,  42  Am.  St.  Rep.  712,  38  N.  E.  292,. 
on  the  jurisdiction  of  equity  to  prevent  a  multiplicity  of  suits  at  law. 
Avoiding-  obedience  to  injunction. 

Cited  in  Dadirrian  v.  Gullian,  79  Fed.  787,  holding  that  workman  may  avoid 
obedience  to  mandatory  injunction    by    actually  ceasing  to  be  employee  of  com- 
pany. 
Combination    of    employers    to    regulate    wases. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
bination of  employers  to  prevent  advance  in  wages. 
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Acts   in   restraint   of   trade. 

Cited  in  People  v.  McFarlin,  43  Misc.  600,  89  N.  Y.  Supp.  527,  holding  that  de- 
mand of  labor  organization  that  materials  be  purchased  only  of  shops  approved 
;by  union  is  in  restraint  of  trade. 

Cited  in  footnote  to  United  States  v.  Workingmen's  Amalgamated  Council,  26 
!L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
•certain  city  unlawful  restraint  of  commerce. 

Distinguished  in  vEtna  Ins.  Co.  v.  Com.  106  Ky.  889,  45  L.  R.  A.  361,  51  S.  W. 
(624,  holding  combination  to  maintain  rates  of  insurance  not  an  indictable  offense. 
Power  of  court  to  grant  injnnction. 

Cited  in  Love  v.  Atchison,  T.  &  S.  F.  R.  Co.  107  C.  C.  A.  403,  185  Fed.  333, 
holding  that  courts  of  equity  have  power  to  enjoin  continuous  operation  of  confis- 
catory  fare  and  rates  of  railroad,  which  had  changed  lawful  status  in  existence 
before  they  took  effect;  Taylor  v.  Sauer,  40  Pa.  Super.  Ct.  232,  holding  that  a 
preliminary  injunction  may  be  made  mandatory. 

Cited  in  note  (20  L.  R.  A.  166)  on  power  of  equity  to  grant  mandatory  injunc- 
tions. 
Jurisdiction    of    circnit    court. 

Cited  in  United  States  v.  Southern  P.  R.  Co.  63  Fed.  485,  holding  action  by 
United  States  to  quiet  title  within  jurisdiction  of  circuit  court  of  district  where 
land  lies;  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.  215  U.  S.  507,  54  L. 
«d.  303,  30  Sup.  Ct.  Rep.  184,  holding  that  circuit  court  of  United  States  has 
jurisdiction  over  action  to  enjoin  railroad  from  putting  tariff  schedule  which 
-violates  interstate  commerce  act;  Northern  P.  R.  Co.  v.  Pacific  Coast  Lumber 
Mfrs.  Asso.  91  C.  C.  A.  39,  165  Fed.  9,  holding  where  purpose  of  suit  is  to  compel 
•compliance  with  the  provisions  of  the  interstate  commerce  act  the  federal  court 
:has  exclusive  jurisdiction;  Leggett  v.  Great  Northern  R.  Co.  180  Fed.  315,  hold- 
Ing  fact  that  the  alleged  facts  brought  the  suit  within  the  employer's  liability 
-act  is  not  sufficient  to  give  the  circuit  court  jurisdiction  in  absence  of  dispute  be- 
'tween  parties  as  to  construction  of  the  act. 
Had  motive  as  affecting  acts  otherwise  legal. 

.Cited  in  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  624,  36  L.R.A.  (N.S.)  266,  132 
'N.  W.  371,  holding  that  wholesaler  of  oil,  entering  retail  business  solely  to  drive 
out  of  business  customer  buying  from  rival,  is  liable  in  damages;  Lohse  Patent 
IDoor  Co.  v.  Fuelle,  215  Mo.  464,  22  L.R.A.(N.S-)  623,  128  Am.  St.  Rep.  492, 
114  S.  W.  997,  on  combinations  as  wrongs  because  of  means  used  to  their  other- 
wise lawful  ends. 

Cited  in  note  (62  L.  R.  A.  696,  699)  on  effect  of  bad  motive  to  make  actionable 
•what  would  otherwise  not  be. 
:Sympathetic  strikes. 

Cited  in  Kemp  v.  Division  No.  241,  A.  A.  S.  &  E.  R.  E.  153  111.  App.  378,  to  the 
;point  that  right  of  laborers  to  strike  is  limited  to  strikes  on  persons  with  whom 
•organization  has  trade  dispute;  Pickett  v.  Walsh,  192  Mass.  588,  6  L.R.A.(N.S.) 
1081,  116  Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638,  holding  organized 
labor's  right  of  coercion  and  compulsion  is  limited  to  strikes  against  persons 
with  whom  the  organization  has  a  trade  dispute. 

Cited  in  note   (6  L.R.A.   (N.S.)    1070)   on  lawfulness  of  sympathetic  strike,  or 
•of  threat,  or  act,  tending  thereto. 
'Conspiracies. 

Cited  in  Huskie  v.  Griffin,  75  N.  H.  350,  27  L.R.A.  (N.S.)  970,  139  Am.  St.  Rep. 
718,  74  Atl.  595,  explaining  reason  why  acts  done  in  concert  may  be  wrong  though 
legal  if  singly  done,  and  holding  late  employer  liable  for  maliciously  persuading 
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another  not  to  employ  servant;   Thomas  v.  United  States,  17  L.R.A. (N.S.)    725, 
84  C.  C.  A.  477,  156  Fed.  903,  holding  one  conspiring  to  defeat  the  provisions  of 
the  interstate  commerce  law  may  be  held  amenable  for  the  conspiracy  to  commit 
a  crime  against  the  United  States. 
Principals  in   crime. 

Cited  in  Rosencranz  v.  United  States,  83  C.  C.  A.  634,   155  Fed.  43,  holding 
where  a  statute  has  done  away  with  former  distinctions  between  principal  and 
accessory  before  the  fact,  a  charge  against  one  formerly  known  as  an  accessory- 
is  good  against  him  as  principal. 
federal   questions   under   interstate   commerce  act. 

Cited  in  Sunderland  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.  158  Fed.  879,  holding  a; 
bill  to  enjoin  and  restrain  putting  reconsignment  rules  and  charges  into  effect 
within  meaning  of  interstate  commerce  act  presents  a  federal  question. 
Federal   control   of   interstate    traffic. 

Cited  in  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  146- Fed.  411,  holding  con- 
necting carriers  loaded  with  interstate  freight  destined  to  points  on  their  re- 
spective lines  are  not  subject  to  attachment  under  laws  of  a  state  of  cars  carried 
into  such  state. 

19  L.  R.  A.  395,  TOLEDO,  A.  A.  &  N.  M.  R.  CO.  v.  PENNSYLVANIA  CO.  5  In- 
ters. Com.  Rep.  545,  54  Fed.  746. 

Appeal  from  order  denying  writ  of  habeas  corpus  dismissed  in  150  U.  S.  393, 
37  L.  ed.  1120,  14  Sup.  Ct.  Rep.  123. 

Subsequent  appeal  to  circuit  court  of  appeals  from  same  order  affirmed  in  12 
C.  C.  A.   134,  22  U.  S.  App.  561,  64  Fed.  324,  which  was  affirmed  in  166  U.  S_ 
548,  41  L.  ed.  1110,  17  Sup.  Ct.  Rep.  658. 
Rigrht   to   injunction. 

Cited  in  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers'  Unions,. 
Nos.  1  &  3,  90  Fed.  605,  refusing  to  dismiss  suit  for  injunction  on  ground  that  all1 
members  of  voluntary  association  were  not  served;  Walsh  v.  Association  of  Mas- 
ter Plumbers,  97  Mo.  App.  290,  71  S.  W.  455,  authorizing  injunction  to  annul! 
contract  whereby  one  party  agreed  not  to  sell  to  others  than  members  of  associa- 
tion, and  other  party  to  boycott  dealers  who  sell  to  nonmember;  Stillwater  Water 
Co.  v.  Farmer,  89  Minn.  65,  60  L.  R.  A.  878,  99  Am.  St.  Rep.  541,  93  N.  W.  907,  au- 
thorizing injunction  against  interference  with  spring  by  diverting  percolating 
waters;  Southern  California  R.  Co.  v.  Rutherford,  62  Fed.  797,  granting  injunc- 
tion restraining  railroad  employees  from  violating  contract  to  operate  Pullman 
cars  which  company  is  under  contract  to  carry;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
McConnell,  82  Fed.  76,  granting  injunction  against  brokers  dealing  in  nontrans- 
ferable  tickets;  Moser  v.  Philadelphia,  H.  &  P.  R.  Co.  35  Pa.  Co.  Ct.  60,  up- 
holding bill  in  equity  to  enforce  performance  of  duty  by  a  corporation. 
Against  strikes  or  use  of  violence.. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  25  L.  R.  A.  419  note,  601 
Fed.  803,  granting  injunction  restraining  strike,  threatened  because  of  proposed: 
reduction  in  wages;  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers' 
Unions,  Nos.  1  &  3,  90  Fed.  615,  granting  injunction  forbidding  striking  working- 
men  to  congregate  in  street  barring  access  to  building. 

Cited  in  footnotes  to  National  Protective  Asso.  v.  Gumming,  58  L.  R.  A.  135r 
which  denies  injunction  against  members  of  labor  organization  for  threatening  to 
stop  work  unless  nonunion  men  are  discharged;  Employing  Printer's  Club  v. 
DeBlosser  Co.  69  L.R.A.  90,  which  holds  actionable  a  combination  to  injure- 
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person  in  his  trade   in   inducing  employees  to  break   contract  or  to  decline   to 
continue  longer  in  his  employment. 

Cited  in  note  (28  L.  R.  A.  468,  469)  on  injunctions  against  strikes. 
Against  boycott. 

Cited  in  Matthews  v.  Shankland,  25  Misc.  611,  56  X.  Y.  Supp.  123,  refusing  to 
vacate  temporary  injunction  restraining  boycott  by  means  of  placards,  and  ar- 
ticles in  newspaper;  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  121,  30  Atl.  881, 
granting  injunction  restraining  workingmen  from  boycotting  newspaper  by 
threats  or  circulars. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.R.A.  951, 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of 
merchants  not  to  deal  with  boycotted  firm;  Gray  v.  Building  Trades  Council,  63 
L.R.A.  753,  which  holds  that  boycott  by  combination  of  labor  unions  against 
firms  placed  by  them  on  "the  unfair  list,"  because  of  the  employment  of  non- 
union men  by  threatening  customers  and  prospective  customers  with  inability  to 
employ  men  if  they  deal  with  such  firms  will  be  enjoined;  My  Maryland  Lodge 
v.  Adt,  68  L.R.A.  752,  which  sustains  right  to  injunction  against  boycott. 
Against  blacklisting. 

Cited  in  note   (20  L.  R.  A.  342)   on  injunctions  against  blacklisting. 
Relating  to  realty. 

Cited  in  Northern  P.  R.  Co.  v.  Hussey,  9  C.  C.  A.  468,  15  U.  S.  App.  391,  61 
Fed.  236,  authorizing  injunction  restraining  cutting  of  timber;  Olive  Land  &  De- 
velopment Co.  v.  Olmstead,  103  Fed.  580,  holding  that  entryman,  before  issue  of 
patent,  may  protect  equitable  interest  by  enjoining  one  against  boring  for  oil; 
Pokegama  Sugar-Pine  Lumber  Co.  v.  Klamath  River  Lumber  &  Improv.  Co.  86 
Fed.  535,  refusing  to  modify  temporary  injunction  requiring  unqualified  surren- 
der of  will;  State  v.  Ohio  Oil  Co.  150  Ind.  43,  47  L.  R.  A.  636,  49  N.  E.  809, 
granting  injunction  restraining  company  from  wasting  natural  gas;  Cox  v.  Gar- 
rett,  7  Okla.  381,  54  Pac.  546,  sustaining  injunction  restraining  unsuccessful  con- 
testants from  interfering  with  entryman's  possession. 
Violation  of  injunction  as  affected  by  motive. 

Cited  in  Indianapolis  Water  Co.  v.  American  Strawboard  Co.  75  Fed.  975.  hold- 
ing that  violation  of  injunction  against  allowing  deleterious  matter  to  escape 
from  factory  into  reservoir  is  a  contempt  punishable  by  fine  regardless  of  motive. 
Acts  in  restraint  of  trade. 

Cited  in  footnote  to  LTnited  States  v.  Workingmen's  Amalgamated  Council,  26 
L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
certain  city  unlawful  restraint  of  commerce. 
^Combination    of    employers    to    reg-nlate    \vagres. 

vCited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
bination of  employers  to  prevent  advance  in  wages. 
Rig-lit   to  compel   railroad   to   g-ive   connections. 

(  ited  in  footnote  to  Re  Stillwater  &  M.  Street  R.  Co.  59  L.  R.  A.  489,  which 
holds  electric  railways  entitled  to  track  connections  with  intersecting  steam 
roads. 

19  L.  R.  A.  403,  WATERHOUSE  v.  COMER,  5  Inters.  Com.  Rep.  564,  55  Fed.  149. 
H  iy.li  i    to    injunction Ag-aiiist    strikes. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  R.  R.  Co.  25  L.  R.  A.  429  note, 
60  Fed.  823,  authorizing  injunction  restraining  strike,  threatened  because  of  pro- 
posed reduction  in  wages. 

Cited    in    footnote   to   National    Protective    Asso.    v.    Gumming,    58    L.   R.    A. 
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135,  which  denies  injunction  against  members  of  labor  organization  for  threat- 
ening to  stop  work  unless  nonunion  men  are  discharged. 

Cited  in  note  (28  L.  R.  A.  470,  471)   on  injunctions  against  strikes. 
Against    boycott. 

Cited  in  footnotes  to  Bohn  Mfg.  Co.  v.  Northwestern  Lumbermen's  Asso.  21  L. 
R.  A.  337,  which  denies  right  to  enjoin  sending  notice  to  other  members  of  com- 
bination, of  one  member's  violation  of  agreement  to  refrain  from  dealing  with 
certain  person;  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951,  which 
denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of  merchants 
not  to  deal  with  boycotted  firm;  Gray  v.  Building  Trades  Council,  63  L.  R.  A. 
753,  which  holds  that  boycott  by  combination  of  labor  unions  against  firms 
placed  by  them  on  "the  unfair  list,"  because  of  the  employment  of  nonunion 
men  by  threatening  customers  and  prospective  customers  with  inability  to 
employ  men  if  they  deal  with  such  firms  will  be  enjoined;  My  Maryland  Lodge 
v.  Adt,  68  L.R.A.  752,  which  sustains  right  to  injunction  against  boycott. 
Violation  of  injunction. 

Cited  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  211,  64  Fed.  724,  holding 
members  of  railway  union  engaged  in  conspiracy  to  boycott  Pullman  cars,  guilty 
of  contempt  by  violating  injunction  requiring  them  to  desist. 
Acts    in    restraint    of    trade. 

Cited  in  footnotes  to  United  States  v.  Workingmen's  Amalgamated  Council,  26 
L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
certain  city  unlawful  restraint  of  commerce;  Gibbs  v.  McNeeley,  60  L.  R.  A.  152, 
which  holds  anti-trust  act  violated  by  combination  of  manufacturers  to  limit  pro- 
duction and  raise  price  of  product  of  a  state,  market  for  four  fifths  of  which  is 
in  other  states. 
Validity  of  act  creating-  court  of  visitation. 

Cited  in  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  854,  49  L.  R.  A.  678,  60  Pac. 
1068   (dissenting  opinion),  majority  holding  act  creating  court  of  visitation,  un- 
constitutional as  conferring  legislative,  judicial,  and  administrative  functions. 
Receiver's    management    of    railroads. 

Cited  in  Thomas  v.  Cincinnati,  X.  0.  &  T.  P.  R.  Co.  62  Fed.  18,  holding  re- 
ceiver's reduction  of  employee's  wages  made  necessary  by  depression  in  business 
not  unreasonable  exercise  of  discretion. 

Cited  in  footnote  to  Morley  v.  Snow,  41  L.  R.  A.  817,  which  holds  manner  of 
collecting  fares  adopted  by  street  railway  receiver,  detail  in  management  not  con- 
trolled by  courts. 
Illegal  trusts. 

Cited  in  footnotes  to  Montague  v.  Lowry,  63  L.R.A.  58,  which  holds  unlawful 
combination  created  by  association  to  unite  all  acceptable  dealers  engaged  in 
certain  business  within  200  miles  of  designated  city:  Employing  Printer's 
Club  v.  DeBlosser  Co.  69  L.R.A.  90,  which  holds  actionable  a  combination  to 
injure  person  in  his  trade  in  inducing  employers  to  break  contract  or  to  de- 
cline to  continue  longer  in  his  employment. 

Cited  in  note  (64  L.  R.  A.  708)  on  illegal  trusts  under  modern  anti-trust  laws. 
Conspiracy  to  violate  interstate  commerce  act. 

Cited  in  Thomas  v.  United  States,  17  L.R.A.(X.S.)  725,  84  C.  C.  A.  477,  156 
Fed.  903,  holding  fact  that  punishment  for  offense  of  violating  interstate  com- 
merce act  is  less  than  that  for  the  conspiracy  to  commit  that  offense,  does  not 
affect  provisions  of  the  conspiracy  act. 
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10  L.  R.  A.  408,  LUCRE  v.  CLOTHING  CUTTERS'  &  T.  ASSEMBLY,  NO.  7507, 

K.  OF  L.  77  Md.  396,  39  Am.  St.  Rep.  421,  26  Atl.  505. 
Right   to   injunction. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  X.  J.  Eq.  115,  30  Atl.  881,  granting 
injunction  restraining  labor  union  from  declaring  boycott  against  buying,  or  ad- 
vertising in,  newspaper;  Patterson  v.  Building  Trades  Council,  11  Kulp,  24,  en- 
joining trades  unions  from  declaring  boycott  against  member  for  refusal  to  be 
bound  by  rules  of  union ;  Plant  v.  Woods,  176  Mass.  503,  51  L.  R.  A.  344,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011,  holding  members  of  labor  union  entitled  to  injunction  re- 
straining members  of  another  union,  from  which  they  have  withdrawn,  from  con- 
spiring to  compel  reinstatement  by  appeals  to  employers  to  threaten  discharge 
unless  they  return;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  442,  57  L.  R.  A.  554, 
90  Am.  St.  Rep.  126,  41  S.  E.  553,  sustaining  injunction  against  conspiracy  of 
retailers  to  force  dealer  to  sell  at  fixed  price,  by  preventing  wholesalers  from  sell- 
ing to  him;  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  290,  71  S.. 
W.  455,  authorizing  injunction  to  annul  contract  whereby  one  party  agreed  not 
to  sell  to  others  than  members  of  association,  and  other  party  to  boycott  dealers 
who  sell  to  nonmembers;  Kemp  v.  Division  Xo.  241,  A.  A.  S.  &  E.  R.  E.  153 
111.  App.  366,  holding  that  injunction  lies  against  labor  union  and  officers  to* 
restrain  them  from  conspiring  to  intimidate  complainant's  employer  from  pur- 
pose of  securing  discharged  complaints. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951, 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of 
merchants  not  to  deal  with  boycotted  firm;  Bohn  Mfg.  Co.  v.  Northwestern  Lum- 
bermen's Asso.  21  L.  R.  A.  337,  which  denies  right  to  enjoin  sending  notice  to 
other  members  of  combination,  of  one  member's  violation  of  agreement  to  refrain, 
from  dealing  with  certain  persons;  Gray  v.  Building  Trades  Council,  63  L.R.A. 
753,  which  holds  that  boycott  by  combination  of  labor  unions  against  firms 
placed  by  them  on  "the  unfair  list,"  because  of  the  employment  of  nonunion 
men  by  threatening  customers  and  prospective  customers  with  inability  to  em- 
ploy men  if  they  deal  with  such  firms  will  be  enjoined;  My  Maryland  Lodge  v.. 
Adt,  68  L.R.A.  752,  which  sustains  right  to  injunction  against  boycott. 

Cited  in  note   (103  Am.  St.  Rep.  492)   on  boycotting. 
Liability  for  interfering-   \vith    business  or  avocation. 

Cited  in  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  463,  22  L.R.A. (N.S.)  623; 
128  Am.  St.  Rep.  492,  114  S.  W.  997;  Southern  R.  Co.  v.  Chambers,  126  Ga.  400, 
7  L.R.A. (N.S.)  928,  55  S.  E.  37,— holding  malicious  injury  to  the  business  of 
another  gives  a  right  of  action  to  the  injured  party;  Walsh  v.  Association  of 
Master  Plumbers,  97  Mo.  App.  290,  71  S.  W.  455,  holding  courts  will  interfere 
to  afford  remedial  relief,  as  between  artisan  and  laborer  when  by  fraud  intimi- 
dation, or  molestation  the  one  hinders  the  other  in  his  business  or  his  avocation 
as  an  artisan  or  laborer. 
For  interfering-  vritb  contract  of  anotber. 

Cited  in  J.  F.  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  608,  21' 
L.R.A. (N.S.)  564,  98  Pac.  1027,  16  Ann.  Cas.  1165  (dissenting  opinion),  on  lia- 
bility for  act  of  interference  with  contractual  parties;  Knickerbocker  Ice  Co.  v. 
Gardiner  Dairy  Co.  107  Md.  560,  16  L.R.A.(N.S.)  752,  69  Atl.  405,  holding  one 
who  knowingly  and  without  just  cause  interferes  between  third  parties  and; 
causes  breach  of  contract  is  liable  for  the  injuries  resulting. 

Cited  in  footnote  to  Employing  Printer's  Club  v.  DeBlosser  Co.  69  L.R.A.  90r 
which  holds  actionable  a  combination  to  injure  person  in  his  trade  in  inducing 
employees  to  break  contract  or  to  decline  to  continue  longer  in  his  employment- 
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Cited  in  notes   (97  Am.  St.  Rep.  926)   on  action  for  inducing  one  to  break  his 
contract;    (17  Eng.  Rul.  Cas.  356)    on  liability  for  inducing  breach  of  contract 
of   service;     (1    Brit.   Rul.   Cas.   515,   518,   526)    on   liability   of   labor   union   to 
persons  with  whose  employment   it  has  interfered. 
For  causing:    discharge   of    employee. 

Cited  in  London  Guarantee  &  Acci.  Cp.  v.  Horn,  206  111.  506,  99  Am.  St.  Rep. 
185,  69  N.  E.  526,  Affirming  101  111.  App.  366,  holding  that  action  lies  against  one 
procuring  discharge  of  another  whose  service,  but  for  such  interference,  would 
have  continued  indefinitely;  Hollenbeck  v.  Ristine,  105  Iowa,  491,  67  Am.  St.  Rep. 
306,  75  N.  W.  355,  holding  defendant  liable  for  plaintiff's  discharge,  caused  by 
malicious  false  statement  that  he  owed  debt;  Perkins  v.  Pendleton,  90  Me.  174, 
60  Am.  St.  Rep.  252,  38  Atl.  96,  holding  person  liable  for  procuring,  by  fraud  or 
intimidation,  discharge  of  another  from  employment;  National  Protective  Asso. 
v.  Gumming,  170  N.  Y.  348,  58  L.  R.  A.  148,  88  Am.  St.  Rep.  648,  63  N.  E.  369 
(dissenting  opinion),  majority  holding  members  of  one  union  not  liable  for  dis- 
charge of  members- of  another,  caused  by  threats  and  strikes  of  former;  Ruddy 
v.  United  Asso.  79  N.  J.  L.  470,  75  Atl.  742,  holding  that  labor  union  and  officers 
are  liable  for  damages  caused  by  complainant's  discharge,  which  was  brought 
about  by  such  union  and  officers  conspiring  to  intimidate  complainant's  employer ; 
Carter  v.  Oster,  134  Mo.  App.  154,  112  S.  W.  995,  holding  means  used  by  a  col- 
lection or  order  of  men  to  cause  discharge  of  other  workmen,  must  not  pass 
beyond  persuasion  and  take  a  coercive  or  punitive  character;  Chambers  v. 
Probst,  145  Ky.  388,  36  L.R.A.  (N.S.)  1211,  140  S.  W.  572;  Berry  v.  Donovan, 
188  Mass.  360,  5  L.R.A.  (N.S.)  904,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann. 
Cas.  738, — holding  fact  of  laborer's  contract  being  terminable  at  will  of  employer, 
instead  of  ending  at  a  stated  time,  does  not  affect  his  right  to  recover;  London 
Guarantee  &  Acci.  Co.  v.  Horn,  206  111.  506,  99  Am.  St.  Rep.  185,  69  N.  E.  526, 
holding  action  lies  in  favor  of  employee  whose  discharge  was  procured  by  a 
third  party  without  just  cause. 

Cited  in  note  (5  L.R.A. (N.S.)  899)  on  liability  for  procuring  discharge  of 
workman  as  non-union. 

Distinguished  in  Bottomly  v.  Bottomly,  80  Md.   163,  30  Atl.  706,  holding  one 
not  liable  for  causing  discharge  of  another  from  employment  by  means  of  letter, 
malicious  but  not  false. 
For  malicious  Injury. 

Cited   in   Allis-Chalmers   Co.  v.  Iron  Molders'   Union  No.   125,    150   Fed.   178, 
holding  a  malicious   injury  to  another,   inflicted  without  just  cause  or  excuse, 
causing  damage  is  actionable  as  well  as  a  combination  of  persons  to  so  injure. 
Combination    of    employers    to    prevent    advance    In    wages. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
bination of^employers  to  prevent  advance  in  wages. 
Interference  with  ownership  of  land. 

Cited  in  Gore  v.  Condon,  87  Md.  376,  40  L.  R.  A.  384,  67  Am.  St.  Rep.  352,  39 
Atl.  1042,  holding  that  interference  with  ownership  of  land  by  advertising  and 
selling  it  under  fraudulent  mortgage  and  notifying  tenants  not  to  pay  owner,  con- 
stitutes actionable  wrong. 
Effect    of   bad    motive    on    acts   otherwise   legal. 

Cited  in  Patterson  v.  Building  Trades  Council,  11  Pa.  Dist.  R.  506,  11  Kulp, 
24,  on  when  a  boycott  by  a  labor  union  is  illegal  and  actionable. 

Cited  in  note  (62  L.  R.  A.  717)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

L.R.A.  Au.  Vol.  III.— 36. 
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19  L.  R,  A.  413,  KELLY  v.  NICHOLS,  18  R.  I.  62,  25  Atl.  840. 
Gifts    for    charitable    uses. 

Cited  in  Wood  v.  Fourth  Baptist  Church,  26  R.  I.  601,  61  Atl.  279,  holding 
a  "ift  for  the  benefit  of  a  particular  Christian  church,  or  for  the  advancement  of 
religion,  is  charitable;  Re  Gay,  138  Cal.  555,  94  Am.  St.  Rep.  70,  71  Pac.  707; 
Re  Waldron,  57  Misc.  286,  109  X.  Y.  Supp.  681;  Sherman  v.  Baker,  20  R.  I.  449, 
40  L.R.A.  719,  40  Atl.  11, — holding  a  gift  for  the  care  of  the  testator's  burial 
lot  is  invalid. 

Cited  in  footnotes  to  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds  gift  of 
free  public  library  in  great  city,  charitable;  Re  John,  36  L.  R.  A.  242,  which  sus- 
tains bequest  for  maintenance  of  free  public  schools. 

Cited  in  notes  (14  L.R.A.  (X.S.)  60,  65,  69,  73,  75,  78,  84,  90,  96,  103,  150) 
on  enforcement  of  general  bequest  for  charity  or  religion;  (63  Am.  St.  Rep. 
257.  265,  268)  on  what  are  charitable  uses  or  trusts;  (1  Brit.  Rul.  Cas.  934)  on 
testamentary  provision  for  monument  or  care  of  tomb,  etc. 

Distinguished  in  Smith  v.  Westcott,  17  R.  I.  369,  13  L.R.A.  219,  22  Atl.  280, 
holding  that  a  trust  for  care  of  burial  lot  especially  authorized  by  statute  is  a 
public  charitable  trust  and  subject  to  the  will  of  the  legislature. 
As  affected  by   uncertainty. 

Followed  in  Mason  v.  Perry,  22  R.  I.  491,  48  Atl.  671,  holding  where  trust 
permits  of  expenditure  of  indefinite  portion  of  fund  for  purposes  not  charitable 
the  trust  fails. 

Cited  in  Mason  v.  Perry,  22  R.  I.  491,  48  Atl.  671,  holding  that  bequest  to  in- 
corporated Masonic  lodge  for  needy  members,  and  general  purposes,  void;  Wood 
v.  Paine,  66  Fed.  809,  on  indefiniteness  of  beneficiary  as  affecting  a  charitable 
trust;  Rhode  Island  Hospital  Trust  Co.  v.  Warwick,  29  R.  I.  395,  71  Atl.  644,  on 
validity  of  a  legacy  to  a  town  council. 

Cited  in  footnotes  to  Harrington  v.  Pier,  50  L.  R.  A.  307,  which  holds  bequest 
for  promotion  of  temperance  work  in  certain  city  not  fatally  indefinite;  People 
v.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property  among  such 
charitable  and  benevolent  institutions  as  trustee  shall  choose  void  for  indefinite- 
ness;  Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  53  L.  R.  A.  711,  which  holds 
legacy  to  missionary  society  to  educate  six  girls  in  India,  and  to  purchase  build- 
ing for  educational  purpose,  not  void  for  uncertainty;  Bird  v.  Merklee,  27  L.  R. 
A.  423,  which  holds  bequest  to  churches  "to  buy  coal  for  poor,''  valid;  Thompson 
v.  Brown,  62  L.  R.  A.  398,  holding  bequest  of  fund  to  be  distributed  by  executor 
"to  poor,"  in  his  descretion  valid. 

Cited  in  notes   (64  Am.  St.  Rep.  761,  762)   on  certainty  and  unity  required  in 
charitable  trusts;    (5   Eng.   Rul.   Cas.   578)    on  invalidity  of  charitable  bequest 
for  indebtedness. 
Exemption  of  cemetery  association  as  charitable  institution. 

Cited  in  George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  303,  52  X.  Y.  Supp. 
1097  arguendo  (dissenting  opinion),  majority  holding  that  cemetery  association 
cannot  claim  exemption  from  liability  to  one  injured  by  poison  ivy,  on  ground 
that  it  is  a  charitable  institution. 

19  L.  R,  A.  433,  SMITH  v.  PEDIGO,  145  Ind.  361,  33  X.  E.  777.  44  X.  E.  363. 

Report  of  later  appeal  in  145  Ind.  392,  32  L.  R.  A.  838,  44  X.  E.  363. 
"Who  is  entitled  to   church   property. 

Cited  in  Reorganized  Church  of  Jesus  Christ  of  L.  D.  S.  v.  Church  of  Christ, 
60  Fed.  953,  and  True  Reformed  Dutch  Church  v.  Iserman,  64  X.  J.  L.  508,  45 
Atl.  771,  holding  that  after  schism  in  church,  title  to  real  estate  is  in  division 
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abiding  by  doctrines  accepted  when  property  was  acquired;  Rodgers  v.  Burnett, 
108  Tenn.  183,  G5  S.  W.  408,  holding  property  deeded  to  church  while  member  of 
certain  synod,  forfeited  by  withdrawal;  Cape  v.  Plymouth  Cong.  Church,  117 
Wis.  155,  93  N.  W.  449,  holding  minority  of  church  adhering  to  original  society 
entitled  to  property  held  in  trust  for  such  society;  Franke  v.  Mann,  106  Wis. 
132,  48  L.  R.  A.  861,  footnote  p.  856,  81  N.  W.  1014,  denying  right  of  majority 
of  members  of  church  to  devote  its  property  to  uses  inconsistent  with  purpose 
of  corporation,  by  employing  pastor  whose  teachings  are  contrary  to  those  of 
local  church;  Yanthis  v.  Kemp,  43  Ind.  App.  205,  85  N.  E.  976,  holding  an  action 
would  lie  by  trustees  representing  the  minority  of  the  members  of  a  certain 
congregation  to  recover  the  possession  of  the  church  property  and  the  church 
funds  from  the  hands  of  trustees  representing  the  majority  of  the  congregation 
who  have  violated  the  rules  of  the  church  and  Christian  morality  by  the  immoral- 
ity and  inebriety  of  themselves  and  pastor;  Landrith  v.  Hudgins,  121  Tenn.  657, 
120  S.  W.  783,  holding  property  conveyed  to  the  trustees  of  a  church  by  its 
denominational  name  did  not  on  the  affiliation  of  the  majority  of  the  members 
of  that  church  with  another  pass  to  such  other  church  but  remained  the  prop- 
erty of  the  congregation  continuing  the  old  organization;  Marien  v.  Evangelical 
Creed  Cong.  132  Wis.  655,  113  N.  W.  66,  holding  where  property  was  acquired 
by  a  church  of  a  particular  denomination  and  the  officers  thereof  changed  the 
name  of  the  corporation  and  joined  another  religious  organization  relief  will  be 
granted  in  the  way  of  preserving  the  property  for  the  uses  of  the  original 
<hurch;  Mack  v.  Kime,  129  Ga.  21,  24  L.R.A.  (N.S.)  687,  58  S.  E.  184,  on  a  seced- 
ing portion  of  a  congregation  which  teaches  doctrines  and  practices  not  taught 
by  the  original  congregation  as  abandoning  their  interests  in  the  property  of 
the  former  congregation. 

Cited  in  footnote  to  Schlichter  v.  Keiter,  22  L.  R.  A.  161,  which  holds  that  ad- 
herents to  new  constitution,  and  not  dissenters,  constitute  the  church  which  is 
entitled  to  possess  church  property. 

Disapproved  in  First  Baptist  Church  v.  Fort,  93  Tex.  224,  49  L.  R.  A.  621,  54 
S.  W.  892,  holding  that  trustees  of  incorporated  church  having  no  superior,  own 
real  estate  although  doctrines  have  been  changed. 
Court's  control  over  chnrcli  property. 

Cited  in  Hatfield  v.  De  Long,  156  Ind.  209,  51  L.  R.  A.  753,  83  Am.  St.  Rep. 
194,  59  X.  E.  483,  holding  that  courts  may  be  called  upon  to  settle  disputes  re- 
lating to  church  property;  Bentle  v.  Way,  46  Ind.  App.  662,  93  1ST.  E.  459,  hold- 
ing that  courts  have  jurisdiction  to  determine  civil  rights  of  claimants,  in  action 
by  church  to  secure  real  estate  owned  by  another  church,  consolidation  of  latter 
with  former  being  alleged. 

Cited  in  note  (5  Eng.  Rul.  Cas.  702)  on  property  rights  on  division  in  religious 
society. 
Court's  jurisdiction   in   ecclesiastical   matters. 

Cited  in  Ramsey  v.  Hicks,  174  Ind.  444,  30  L.R.A. (N.S.)  672,  91  N.  E.  344, 
holding  that  member  of  church  has  no  right  to  invoke  supervisory  power  of  civil 
courts  so  long  as  none  of  his  civil  rights  are  invaded;  State  ex  rel.  Hatfield  v. 
Cummins,  171  Ind.  116,  36  L.R.A.(N.S.)  950,  85  N.  E.  359,  holding  the  courts 
have  no  jurisdiction  to  restore  a  minister  to  his  clerical  rights  and  functions 
from  which  he  has  been  wrongfully  excluded  by  the  officials  of  the  church  where 
he  has  no  temporal  right  in  the  office;  Boyles  v.  Roberts,  222  Mo.  649,  121  S.  W. 
805;  Loudrith  v.  Hudgins,  121  Tenn.  657,  120  S.  W.  783;  Yanthis  v.  Kemp,  43 
Ind.  App.  209.  86  N.  E.  451, — on  civil  courts  as  not  concerning  themselves  with 
matters  of  church  discipline  or  creed,  except  when  necessary  to  the  determina- 
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tion  of  property  rights;  Bonacum  v.  Murphy,  71  Xeb.  477,  98  X.  W.  1030,  hold- 
ing secular  court  may  inquire  whether  ecclesiastical  decision  was  by  lawful 
ecclesiastical  power. 

Cited  in  notes    (24  L.R.A.  (X.S.)    698,  701,  704)    on  litigation  growing  out  of 
schism  in  religious  society;    (68  Am.  St.  Rep.  867)   on  jurisdiction  of  equity  over 
voluntary  unincorporated  associations;    (100  Am.  St.  Rep.  744,  745)   on  jurisdic- 
tion of  civil  courts  over  church  controversies. 
Power  of  local   church   to   withdraw. 

Cited  in  note   (32  L.  R.  A.  96)    on  power  of  local  church  society  to  withdraw 
from  general  body  of  church. 
Internal    disputes    in    semi-public    bodies. 

Cited  in  State  ex  rel.  Garn  v.  Marshall  County,  167  Ind.  286,  78  X.  E.  1016, 
holding  where  the  nominees  of  two  factions  of  a  political  party  claim  to  be  the 
regular  nominees  of  such  party  preference  will  be  given  to  the  nominees  of  the 
convention  called  by  the  regular  county  committee  of  the  party. 
Oonelusiveness   of   decisions    of    tribunals    of    corporations. 

Cited  in  note   (49  L.  R.  A.  400)   on  collusiveness  of  decisions  of  tribunals  of 
associations  or  corporations. 
Creation   of   trnst   in   property   deeded   to   church    organization. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  512,  87  X.  E.  1091,  holding  that  prop- 
erty conveyed  to  trustees  for  use  of  certain  church  must  be  held  in  trust  for 
promulgation  of  tenets  and  doctrines  of  such  church:  Marien  v.  Evangelical 
Creed  Congregation,  132  Wis.  653,  113  X.  W.  66,  holding  property  acquired  by 
a  religious  denomination  for  the  uses  of  that  particular  denomination  becomes 
charged  with  a  trust  for  the  uses  of  that  denomination. 

19  L.  R.  A.  441,  MUIR  v.  JOXES,  23  Or.  332,  31  Pac.  646. 

Effect  of  agreement   to  prevent   fixtures  becoming   part   of   realty. 

Cited  in  Chalifoux  v.  Potter,  113  Ala.  219,  21  So.  322,  holding  that  tenant  may 
remove  trade  fixtures  as  provided  in  written  lease;  Thomson  v.  Smith,  111  Iowa, 
720,  50  L.  R.  A.  781,  footnote  p.  780,  82  Am.  St.  Rep.  541,  83  X.  W.  789,  sustaining 
right  of  purchaser  at  sheriff's  sale  to  wagon  scales  constituting  fixture  bought 
on  conditional  sale;  Landigan  v.  Mayer,  32  Or.  250,  51  Pac.  649,  holding  that 
bona-fide  mortgagee  will  take  title  to  sawmill  treated  as  chattel  between  vendor 
and  mortgagor;  James  Leo  Co.  v.  Jersey  City  Bill  Posting  Co.  78  X.  J.  L.  152,  73 
Atl.  1046,  holding  that  innocent  purchaser  of  land  to  which  fence  has  been 
annexed  is  not  affected  by  agreement  between  tenant  of  grantor  and  owner  of 
fence  by  terms  of  which  latter  was  to  have  right  of  removal ;  Washburn  v. 
Inter-Mountain  Min.  Co.  56  Or.  584,  109  Pac.  382,  Ann.  Cas.  1912  C,  357,  hold- 
ing that  stamp  mill  affixed  to  realty  under  unrecorded  conditional  contract  of 
sale,  is  covered  by  lien  of  innocent  third  party  against  premises;  Blanchard  v. 
Eureka  Planing  Mill  Co.  58  Or.  41,  37  L.R.A. (X.S.)  134,  113  Pac.  55,  holding 
that  agreement  between  seller  and  purchaser  of  machinery  that  title  shall  re- 
main in  seller  is  binding  on  mortgagee  of  realty:  McCrillis  v.  Cole,  25  R.  I. 
161,  105  Am.  St.  Rep.  875,  55  Atl.  196,  holding  that  as  between  the  owner  of  land 
and  one  who  sold  to  one  having  contract  for  deed  an  engine  for  use  upon  the 
land  the  engine  became  part  of  the  realty  when  affixed  to  the  soil  notwithstanding 
secret  agreement  between  vendor  and  vendee  of  engine  that  title  remain  in 
vendor;  Mahaffey  v.  J.  L.  Rumbarger  Lumber  Co.  61  W.  Va.  583,  8  L.R.A. (N.S.) 
1268,  56  S.  E.  893,  holding  parol  evidence  inadmissible  to  show  certain  build- 
ings were  excepted  from  operation  of  a  deed  absolute  on  its  face. 

Cited  in  footnotes  to  Peaks  v.  Hutchinson,  59  L.  R.  A.  279,  which  holds  build- 
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ing  on  stone  posts  erected  under  parol  agreement  that  it  shall  remain  builder's, 
.not  pass  to  bona-fide  purchaser  of  land;  Beeler  v.  C.  C.  Mercantile  Co.  60  L.  R 
A.  283.  which  holds  hotel  building  affixed  to  and  conveyed  with  land  cannot  aftei 
ward  become  a  chattel  by  mere  agreement  of  parties ;  Schellenberg  v.  Detroit 
Heat.  &  Light.  Co.  57  L.  R.  A.  632,  which  holds  heating  apparatus  bought  under 
contract  reserving  title  in  seller  not  fixture  though  permanently  placed  in  build- 
ing; German  Sav.  &  L.  Soc.  v.  Weber,  38  L.  R.  A.  267,  which  holds  standing 
finish  placed  in  mortgaged  building  under  contract  that  title  shall  remain  in  con- 
tractor until  paid,  not  part  of  real  estate;  Morey  v.  Hoyt,  19  L.  R.  A.  611,  which 
authorizes  levy,  as  on  personal  property,  on  fixtures  which  tenant  has  right  to 
remove;  McFadden  v.  Allen,  19  L.  R.  A.  446,  which  holds  character  of  chattels 
cannot  be  fixed  by  agreement,  on  improvements  made  to  realty  by  mortgagor's 
son;  Fuller-Warren  Co.  v.  Harter,  53  L.  R.  A.  603,  which  denies  right  of  vendor 
and  vendee  of  personalty  permanently  annexed  to  land,  to  agree  that  it  shall  re- 
tain character  of  personalty  as  against  owner  of  existing  mortgage  on  land;  An- 
derson v.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  554,  which  holds  mortgage  to 
seller  of  machinery  purchased  for  use  in  permanent  building  superior  to  exist- 
ing real-estate  mortgage:  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  holding 
that  failure  to  record  contract  of  conditional  sale  reserving  title  to  machine  will 
make  it  of  no  effect  as  against  subsequent  bona  fide  mortgagee;  Gartlan  v.  Hick- 
•man,  67  L.R.A.  694,  which  holds  that  machinery  placed  on  property  for  prosecu- 
tion of  work  under  oil  and  gas  lease  giving  lessees  provilege  of  removing  all 
machinery  and  fixtures  placed  on  premises  do  not  become  part  of  the  freehold. 

Cited  in  notes  (37  L.R.A.  (N.S.)  120;  1  Brit.  Rul.  Cas.  665)  on  rights  of  seller 
of  fixtures  retaining  title  or  lien,  as  against  purchasers  or  encumbrancers  of 
realty. 

Annotation  in  19  L.  R.  A.  441  referred  to  particularly  in  Paine  v.  McDowell, 
71  Vt.  34,  41  Atl.  1042,  declaring  as  chattel,  sawmill  placed  on  mortgaged  prop- 
erty under  agreement  with  mortgagor  reserving  right  of  removal. 
>l  uriu'iiy«'N  of   hiiiMiims  on  leased  property. 

Cited  in  note   (21  L.  R.  A.  349)   on  mortgages  on  buildings  on  leased  premises. 

19  L.  R.  A.  446,  McFADDEN  v.  ALLEN,  134  N.  Y.  489,  32  N.  E.  21. 
Itiulit    to   fixtures. 

Cited  in  Homestead  Land  Co.  v.  Becker,  96  Wis.  213,  71  N.  W.  117,  holding 
that  as  to  judgment  creditor,  fixtures  did  not  become  chattels  by  being  included 
in  chattel  mortgage. 

Of    mortjifas-ee    or    purchaser. 

Cited  in  Scobell  v.  Block,  82  Hun,  225,  31  N.-Y.  Supp.  975,  holding  that  store 

•casks  in  brewery  did  not  pass  to  purchaser  under  foreclosure  deed;   Pfluger  v. 

•Carmichael,  54  App.  Div.  153,  66  N.  Y.  Supp.  417,  holding  that  mortgage  covering 
improvements  did  not  include  stepping  stone  and  vases  weighing  200  or  300 

>pounds;  Monticello  Bank  v.  Sweet,  64  Ark.  503,  43  S.  W.  500,  holding  lien  of  mort- 
gage superior  to  lien  for  lumber  subsequently  furnished  for  barn;  Duffus  v. 
Howard  Furnace  Co.  15  Misc.  172,  37  N.  Y.  Supp.  19,  holding  that  purchaser  at 
foreclosure  can  recover  for  removal  of  furnace  sold  under  unfiled  conditional  con- 
tract; Jaycox  v.  Smith,  17  App.  Div.  149,  45  N.  Y.  Supp.  299,  holding  that  title 
of  purchaser  on  foreclosure  relates  back  to  date  of  record;  Gunderson  v.  Swarth- 

•out,  104  Wis.  191,  76  Am.  St.  Rep.  860,  80  N.  W.  465,  holding  that  as  to  purchaser 
under  foreclosure  dynamo  was  fixture,  although  vendee  had  right  to  exchange 
for  another;  Fuller- Warren  Co.  v.  Harter,  110  Wis.  87,  53  L.  R.  A.  607,  footnote 
p.  603,  84  Am.  St.  Rep.  867,  85  N.  W.  698,  holding  that  as  to  purchaser  under 
foreclosure;  furnace  with  right  of  removal  in  vendor,  was  fixture;  Gibson 
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v.  American  Loan  &  T.  Co.  58  Hun,  448,  12  X.  Y.  Supp.  444,  denying  right  of 
trustee  to  consent  on  foreclosure  that  improvements  added  after  giving  of  mort- 
gage should  be  superior  thereto;  Berliner  v.  Piqua  Club  Asso.  32  Misc.  473,  6(i 
X.  Y.  Supp.  791,  denying  right  of  assignee  of  judgment  to  enforce  lien  against 
gas  and  electrical  chandeliers,  water  filter,  and  boilers  as  against  purchaser  at 
foreclosure;  Evans  v.  Kister,  35  C.  C.  A.  37,  92  Fed.  836,  holding  agreement  be- 
tween buyer  and  seller  of  personal  property  that  title  shall  remain  in  seller,  with- 
out effect  unless  mortgagee  party  to  agreement:  East  Xew  York  Refrigerator  & 
Woodworking  Co.  v.  Halpern,  140  App.  Div.  202,  125  X.  Y.  Supp.  Ill,  holding 
that  lien  of  building  loan  mortgage  on  mantelpieces  subsequently  sold  to  owner 
under  conditional  sale  and  annexed  to  realty,  is  superior  to  lien  of  conditional 
vendor;  Wetherill  v.  Gallagher,  211  Pa.  311,  107  Am.  St.  Rep.  575,  60  Atl.  905, 
on  title  of  an  innocent  purchaser  to  chattels  annexed  to  realty  by  lessee;  Tippett 
v.  Barham,  37  L.R.A.  (X.S.)  127,  103  C.  C.  A.  430,  180  Fed.  81,  holding  a  mort- 
gage of  all  property  now  owned  or  thereafter  acquired  by  a  water  company  covered 
a  standpipe  erected  on  land  and  bolted  to  a  concrete  foundation  though  vendors 
reserved  title  until  purchase  price  was  paid ;  Kinnear  v.  Scenic  R.  Co.  223  Pa. 
400,  72  Atl.  808,  holding  same  rule  as  to  ownership  of  property  in  chattels  an- 
nexed to  realty  prevails  between  a  mortgagor  and  mortgagee  as  between  a 
grantor  and  grantee:  Great  Western  Mfg.  Co.  v.  Bathgate,  15  Okla.  112,  79  Pac. 
903,  holding  after  attached  mill  machinery  became  part  of  mortgaged  property ; 
Washington  Trust  Co.  v.  Morse  Iron  Works  &  Dry  Dock  Co.  106  App.  Div. 
200,  94  X.  Y.  Supp.  495,  holding  after  acquired  property  under  conditional  sale 
comes  under  the  mortgage  subject  to  terms  of  such  sale;  McMillan  v.  Leaman, 
101  App.  Div.  439,  91  X.  Y.  Supp.  1055,  holding  plumbing  material,  as  regards 
a  bona  fide  purchaser  or  mortgagor,  could  not  be  reserved  as  personalty  without 
consent  or  notice. 

Cited  in  footnotes  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  554, 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanent 
building  superior  to  existing  real-estate  mortgage;  Peaks  v.  Hutchinson,  59  L. 
R.  A.  279,  which  holds  building  on  stone  posts  erected  under  parol  agreement 
that  it  shall  remain  builder's,  not  pass  to  bona-fide  purchaser  of  land ;  Xeufelder 
v.  Third  Street  &  Suburban  R.  Co.  53  L.  R.  A.  601,  which  holds  machinery  stead- 
ied by  bolts  and  screws  fastening  it  to  building,  not  a  fixture  as  to  mortgagee. 

Distinguished  in  Duntz  v.  Granger  Brewing  Co.  41  Misc.  182,  83  X.  Y.  Supp. 
957,  holding  vendor's  lien  on  chattels  to  remain  such  till  paid  for,  not  affected  by 
subsequent  real-estate  mortgage  including  them  as  fixtures. 
What   is  a    fixture. 

Cited  in  Chandler  v.  Hamell,  57  App.  Div.  308,  67  X.  Y.  Supp.  1068,  holding 
house  resting  on  posts  erected  under  license  from  vendee  under  land  contract,  fix- 
ture; Phipps  v.  State,  69  Misc.  298,  127  X.  Y.  Supp.  2GO,  holding  that  engine 
placed  in  factory  resting  upon  foundation  of  concrete  sunk  in  earth  and  firmly 
connected  with  metal  bars  laid  below  foundation  is  fixture. 

Cited  in  footnote  to  Schellenberg  v.  Detroit  Heat.  &  Light.  Co.  57  L.  R.  A.  632,. 
which  holds  heating  apparatus  bought  under  contract  reserving  title  in  seller  not 
fixture  though  permanently  placed  in  building. 

Distinguished  in  Paine  v.  McDowell,  71  Vt.  34,  41  Atl.  1042,  declaring  as  chat- 
tel sawmill  placed  on  mortgaged  premises  under  agreement  with  mortgagor  of 
right  of  removal. 
Agreement    to   prevent   fixture   becoming   part   of   realty. 

Cited  in  Mechanics'  &  T.  Bank  v.  Bergen  Heights  Realty  Corp.  137  App.  Div, 
48,  122  X.  Y.  Supp.  33,  holding  that  lien  of  mortgage  covers  all  that  was  realty 
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when  mortgage  was  accepted,  and  all  accessions  except  where  by  valid  agreement 
to  which  mortgagee  is  party,  character  of  chattels  is  impressed  upon  occasion. 

Cited  in  footnotes  to  Beeler  v.  C.  C.  Mercantile  Co.  60  L.R.A.  283,  which  holds 
hotel  building  affixed  to  and  conveyed  with  land  cannot  afterward  become  a  chat- 
tel by  mere  agreement  of  parties;  Gartlan  v.  Hickman,  67  L.R.A.  694.  which 
holds  that  machinery  placed  on  property  for  prosecution  of  work  under  oil  and 
gas  lease  giving  lessees  privilege  of  removing  all  machinery  and  fixtures  placed 
on  premises  do  not  become  part  of  the  freehold. 

Cited  in  notes   (19  L.R.A.  444)   on  effect  of  agreement  to  prevent  fixtures  from, 
becoming  part  of  realty;    (84  Am.  St.  Rep.  888)   on  fixtures  retaining  by  agree- 
ment the  character  of  personal  property. 
Part  performance  within   statute  of  frauds. 

Cited  in  Young  v.  Overbaugh,  76  Hun,  154,  27  N.  Y.  Supp.  553,  holding  that 
promisee's  occupation  of  land  upon  faith  of  oral  promise  of  owner  to  convey,  and 
expenditure  for  improvements,  takes  agreement  out  of  statute  of  frauds. 
Collateral  attack  upon  judgement. 

Cited  in  Trowbridge  v.  Hayes,  21  Misc.  237,  79  N.  Y.  S.  R.  635,  45  N.  Y.  Supp. 
635,  holding  judgment  not  subject  to  collateral  attack  for  mere  irregularity  in 
proceedings. 
Estoppel  by   deed. 

Cited  in  Van  Husen  v.  Omaha  Bridge  &  Terminal  R.  Co.  118  Iowa,  377,  92  N.  W, 
47,  holding  grantor  estopped  by  deed  from  claiming  he  had  no  interest  in  prem- 
ises at  time  of  conveyance. 
Parol  evidence  to  show  nature  of  conveyance. 

Cited  in  Richardson  v.  Beaber,  62  Misc.  544,  115  N.  Y.  Supp.  821,  holding  parol 
evidence  admissible  to  show  conveyance  was  intended  security  only. 

19  L.  R,  A.  449,  STATE  v.  LEWIS,  50  Ohio  St.  179,  33  N.  E.  405. 
Inability  for  arrest  without  warrant. 

Cited  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  408,  44  L.  R,  A.  675,  69  Am.  St. 
Rep.  513,  42  Atl.  800,  holding  railroad  company  liable  for  conductor's  causing- 
arrest  without  warrant  of  passenger  for  alleged  refusal  to  pay  fare;  Burch  AV 
Franklin,  7  Ohio  N.  P.  155,  holding  complaint  alleging  arrest  for  forgery,  with- 
out warrant  or  affidavit  but  upon  mere  demand  of  complainant,  not  demurrable; 
Percival  v.  Bailey,  70  S.  C.  74,  49  S.  E.  7,  holding  an  arrest  without  warrant 
and  for  a  misdemeanor  not  committed  within  view  of  officer  was  unlawful  where 
no  such  emergency  existed. 

Cited  in  footnotes  to  McCullough  v.  Greenfield,  62  L.R.A.  906,  holding  officer's 
possession  of  warrant  not  justify  arrest  by  police  of  another  town  under  telephone 
direction  of  officer  having  warrant;  State  ex  rel.  Livingstone  v.  Williams,  67 
L.R.A.  166,  which  holds  that  mandamus  will  not  lie  to  compel  arrest  without  war- 
rant of  designated  persons  for  alleged  commission  of  a  misdemeanor. 

Cited  in  note  (84  Am.  St.  Rep.  687,  688,  690)  on  right  of  policeman  to  make 
arrest  without  warrant. 

19  L.  R.  A.  452,  BARRON  v.  DETROIT,  94  Mich.  601,  34  Am.  St  Rep.  366,  54 

N.  W.  273. 
Liability    of   municipality. 

Cited  in  Stevens  v.  Muskegon,  111  Mich.  79,  36  L.  R.  A.  780,  69  X.  W.  227, 
holding  action  at  law  cannot  be  maintained  against  city  for  preventing  connec- 
tions with  private  sewer  in  public  street  by  passage  of  ordinance  which  interferes, 
•with  vested  contract  right. 
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—  For    negligence. 

Cited  in  Ostrander  v.  Lansing.  Ill  Mich.  695,  70  N.  W.  332,  holding  city  liable 
to  workingman  injured  by  caving  in  of  sewer  ditch;  Lenzen  v.  Xew  Braunfels. 
13  Tex.  Civ.  App.  362,  35  S.  W.  341,  holding  city  liable  for  property  destroyed  by 
fire  because  water  was  negligently  allowed  to  become  low  in  standpipe;  Nichol- 
son v.  Detroit,  129  Mich.  256,  56  L,  R.  A.  605,  footnote  p.  601,  88  N.  W.  695,  hold- 
ing city  not  liable  for  death  of  unwarned  employee  from  smallpox  contracted  in 
tearing  down  smallpox  hospital;  Bigelow  v.  Kalamazoo,  97  Mich.  127,  56  N.  W. 
339  (dissenting  opinion),  majority  holding  city  not  liable  for  injury  caused  by 
slipping  on  crosswalk  which  was  reasonably  safe  for  travel;  Kilts  v.  Kent  Coun- 
ty, 162  Mich.  649,  -- -  L.R.A.(X.S.)  — ,  127  X.  W.  82],  holding  that  board  of 
supervisors  in  constructing  water  system  for  poor  farm  of  county  are  exempt 
from  liability  for  negligent  construction;  Hoek  v.  Allendale  Twp.  161  Mich. 
578,  126  N.  W.  987,  21  Ann.  Cas.  118,  holding  that  municipality  is  not  liable 
for  action  of  officers  who  perform  governmental  function  imposed  on  them  by 
statute,  whether  for  negligence  or  trespass;  McEvoy  v.  Sault  Ste.  Marie,  136 
Mich.  188,  98  N.  W.  1006,  holding  a  municipality  in  erecting  a  market  building 
is  subject  to  the  same  degree  of  care  as  private  individuals  would  be  in  its  con- 
struction. 

Annotation  cited  in  Dalton  v.  Wilson,  118  Ga.  102,  98  Am.  St.  Rep.  101,  44  S. 
E.  830,  holding  municipal  corporations  not  liable  for  failure  to  perform,  or 
for  errors  in  performing,  their  legislative  or  judicial  powers. 

Cited  in  footnotes  to  Colwell  v.  Waterbury,  57  L.  R.  A.  218,  which  denies  city's 
liability  for  injury  to  employee  through  defect  in  machine  for  crushing  stone  for 
highways;  Corning  v.  Saginaw,  40  L.  R.  A.  526,  which  denies  city's  liability  for 
damage  caused  by  bridge  tender's  failure  to  open  draw;  Peterson  v.  Wilmington, 
56  L.  R.  A.  959,  which  denies  city's  liability  for  injury  to  fireman  from  negli- 
gence in  permitting  apparatus  to  get  out  of  repair;  McFadden  v.  Jewel,  60  L.  R. 
A.  402,  which  denies  city's  liability  for  injury  to  child  caused  by  negligence  of 
one  employed  to  clear  alley  of  weeds;  Dudley  v.  Flemingsburg,  60  L.  R.  A.  575, 
which  denies  city's  liability  for  injuries  caused  by  failure  to  prevent  coasting  in 
streets;  Rhobidas  v.  Concord,  51  L.  R.  A.  381,  which  sustains  city's  liability  for 
failure  to  furnish  servant  reasonably  safe  place  to  work;  Hall  v.  Concord,  58  L. 
R.  A.  455,  which  denies  city's  liability  for  negligent  management  of  steam  roller 
in  repairing  city  street  under  supervision  of  state  superintendent;  Fox  v. 
Philadelphia,  65  L.R.A.  214,  which  holds  city  liable  for  injuries  due  to  negli- 
gence of  operator  of  elevator  in  public  building,  although  he  was  employed  by  a 
legislative  commission;  Bowden  v.  Kansas  City,  66  L.R.A.  181,  which  holds  that 
city  is  performing  ministerial  public  duty  in  maintaining  fire  station  so  as  to  be 
liable  in  damages  to  employee  for  personal  injuries  resulting  from  neglect  of 
city  to  furnish  reasonably  safe  place  to  work;  Kelly  v.  Boston,  66  L.R.A.  429, 
which  holds  portion  of  city  building  devoted  to  housing  of  executive  departments 
which  collect  money  for  city  within  rule  that  city  is  not  liable  for  negligence  of 
those  to  whom  are  entrusted  care  and  custody  of  buildings  used  exclusively  for 
performance  of  municipal  duties. 

Cited  in  notes  (23  L.R.A.(N.S.)  205)  on  liability  of  municipality  for  torts  in 
connection  with  waterworks;  (25  L.R.A. (X.S.)  88,  96)  on  liability  of  munici- 
pality for  tort  in  connection  with  buildings  used  by  it;  (38  L.R.A.(N.S.)  152) 
on  liability  of  municipality  for  death  caused  by  negligence  in  the  performance  of 
a  governmental  function. 
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19  L.  R.  A.  456,  WALLIS  IRON  WORKS  v.  MONMOUTH  PARK  ASSO.  55  N. 

J.  L.  132,  39  Am.  St.  Rep.  626,  26  Atl.  140. 
Liquidated    damages   or   penalty. 

Cited  in  Kelly  v.  Fejervary,  111  Iowa,  697,  83  N.  W.  791,  holding  extraneous 
evidence  proper  to  determine  whether  liqiiidated  damages  or  penalty  intended  in 
building  contract;  Monmouth  Park  Asso.  v.  Warren,  55  N.  J.  L.  604,  27  Atl.  932, 
holding  sums  retained  for  failure  to  perform  several  undertakings,  penalty,  not 
liquidated  damages;  New  Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  333.  54 
Atl.  1015,  holding  liquidated  damages  intended  in  bond  conditioned  for  mainte- 
nance of  control  of  telephone  business  and  of  competition  with  rival ;  Robinson  v. 
Centenary  Fund,  68  N.  J.  L.  724,  54  Atl.  416,  holding  agreement  not  to  start 
newspaper  in  certain  city  for  twenty-five  years  under  penalty  of  $1,200,  sum 
named  to  be  construed  as  liquidated  damages,  and  not  penalty;  Moore  v.  Dur- 
nan,  63  N.  J.  Eq.  99,  51  Atl.  449,  holding  deposit  of  check  for  less  than  one  tenth 
of  consideration  as  forfeit  in  case  of  failure  to  perform  agreement  and  take  deed, 
stipulated  damages;  VanBuskirk  v.  Board  of  Education,  78  N.  J.  L.  653,  7.*> 
Atl.  909;  Charleston  Lumber  Co.  v.  Friedman,  64  W.  Va.  155,  61  S.  E.  815: 
Stratton  v.  Fike,  166  Ala.  210,  51  So.  874, — holding  that  building  contract  stipu- 
lating damages  for  failure  to  complete  within  given  time  will  be  construed  as 
liquidated  damages,  unless  clearly  disproportionate  to  probable  loss;  Stillwell 
v.  Paepcke-Leicht  Lumber  Co.  73  Ark.  436,  108  Am.  St.  Rep.  42,  84  S.  W.  483, 
holding  the  damages  stipulated  for  must  be  such  as  to  amount  to  compensation 
only;  Coen  v.  Birchard,  124  Iowa,  398,  100  N.  W.  48,  holding  courts  of  equity 
will  always  relieve  if  the  damages  agreed  upon  are  grossly  and  unreasonably 
disproportionate  to  the  nature  and  extent  of  the  injury;  St.  Louis  &  S.  F.  R.  Co. 
v.  Gaba,  78  Kan.  436,  97  Pac.  435,  holding  where  possible  loss  and  resulting  dam- 
ages are  uncertain  a  fixed  amount  agreed  upon  by  the  parties  may  be  claimed 
as  liquidated  damages;  Resnick  v.  Campbell,  68  N.  J.  Eq.  349,  59  Atl.  452,  on 
effect  to  be  given  stipulation  to  forfeit  a  fixed  sum  upon  failure  of  either  party 
to  perform  provisions  of  agreement;  Jersey  City  v.  Flynn,  74  N.  J.  Eq.  128,  70 
Atl.  497,  upholding  as  liquidated  damages  an  amount  per  day,  agreed  upon  be- 
tween contractor  and  city,  for  failure  to  complete  water  supply  works  by  a 
certain  fixed  date;  Davidson  v.  Hughes,  76  Kan.  250,  91  Pac.  913,  upholding  as 
liquidated  damages  a  stipulation  to  forfeit  $500  upon  failure  to  complete  three 
oil  wells  upon  leased  property  within  one  year  where  consideration  for  lease 
was  nominal. 

Cited  in  footnotes  to  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275, 
which  holds  provision  for  retaining  15  cents  per  100  feet  for  logs  not  delivered 
by  specified  date,  one  for  liquidated  damages;  Chicago  House-Wrecking  Co.  v. 
United  States,  53  L.  R.  A.  122,  which  holds  stipulation  for  certain  sum  as  dam- 
ages for  failure  to  remove  building  by  certain  time,  penalty,  when  actual  dam- 
ages easily  assessable;  Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within  speci- 
fied time,  liquidated  damages;  Meyer  v.  Estes,  32  L.  R.  A.  283,  which  holds  con- 
tract that  in  case  of  wrongful  use  of  electrotype  plates,  purchaser  shall  be  re- 
sponsible for  damages  "equal  to  tenfold  price  of  electrotypes,"  provides  for  pen- 
alty. 

Cited  in  notes  (34  L.R.A.  (N.S.)  589,  591,  596,  599,  600)  on  damage  provision 
in  building  contract  as  penalty  or  liquidated  damages;  (108  Am.  St.  Rep.  48, 
52)  on  agreements  purporting  to  liquidate  damages;  (6  Eng.  Rul.  Cas.  561) 
as  to  when  stipulation  in  contract  is  for  a  penalty  and  when  for  liquidated  dam- 
ages. 
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Supplying   omitted   words. 

Cited  in  Charleston  Lumber  Co.  v.  Friedman,  64  W.  Va.  154,  61  S.  E.  815, 
holding  parol  evidence  admissible  to  supply  a  word  omitted  from  contract  by 
clerical  mistake;  Irwin  v.  Nichols,  87  Ark.  100,  112  S.  W.  209,  holding  an  omis- 
sion of  the  word  "not"  before  word  "promise"  where  clearly  appearing  as  an 
•omission  upon  reading  of  letter  may  be  supplied;  Schroeder  v.  Griggs,  80  Kan. 
361,  102  Pac.  469,  holding  written  contract  should  be  construed  according  to 
obvious  intention  of  the  parties,  notwithstanding  clerical  omissions  or  errors 
that  may  be  corrected  by  perusal  of  whole  instrument. 

19  L.  R.  A.  460,  SAHGENT  v.  ST.  LOUIS  &  S.  F.  R.  CO.  114,  Mo.  348,  21  S.  W. 

823. 
Evidence   admissible    under    general    denial. 

Cited  in  Jones  v.  Rush,  156  Mo.  371,  57  S.  W.  118,  holding  that  under  general 
denial,  any  evidence  tending  to  contradict  statements  in  petition  is  admissible. 
-Carrier's    liability    for    negligence    of    postal    clerk. 

Cited  in  St.  Louis,  C.  &  St.  P.  R.  CO.  v.  Waggoner,  90  111.  App.  558,  holding  that 
railroad  was  not  liable  for  negligent  act  of  postal  clerk  in  throwing  mail  pouch 
•against  passenger. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  denies 
carrier's  liability  for  mail  agent's  negligence  in  throwing  off  mail  bag. 
Carrier's    duty   as    to    station. 

Cited  in  Gerhart  v.  Wabash  R.  Co.  110  Mo.  App.  108,  84  S.  W.  100,  holding  a 
railroad  company  liable  for  injuries  sustained  where  it  discharged  passengers 
from  cars  upon  a  platform  not  lighted. 

Cited  in  notes   (13  L.R.A.  (N.S.)   589)  on  liability  of  railroad  for  negligent  in- 
jury to  passenger  at  station  by  persons  there  to  transact  business;    (33  L.R.A. 
(N.S.)   858,  861)   on  degree  of  care  toward  passenger  at  station. 
might   to   assume   safety   of   footway. 

Distinguished  in  Stout  v.  Columbia,  118  Mo.  App.  442,  94  S.  W.  307,  holding 
in  absence  of  knowledge  to  the  contrary  one  may  presume  that  a  sidewalk  is  rea- 
sonably safe  to  walk  on. 
Effect   of   death    on   appeal. 

Cited  in  Coulter  v.  Phoenix  Brick  Constr.  Co.  131  Mo.  App.  236,  110  S.  W. 
655,  holding  where  party  to  a  suit  pending  an  appeal  dies  after  its  submission  to 
the  court,  judgment  may  be  entered  as  of  the  day  of  submission. 

19  L.  R.  A.  463,  NATIONAL  BANK  OF  COMMERCE  v.  MORRIS,  114  Mo.  255, 

35  Am.  St.  Rep.  754,  21  S.  W.  511. 

Subsequent  appeal  in  action  for  conversion,  in  125  Mo.  345,  28  S.  W.  602. 
Effect    of   mortgage    on    property    carried   out   of   state. 

Cited  in  Shapard  v.  Hynes,  52  L.  R.  A.  678,  45  C.  C.  A.  275,  104  Fed.  453,  and 
Blythe  v.  Crump  Bros.  28  Tex.  Civ.  App.  329,  66  S.  W.  885,  holding  that  lien  of 
mortgage  on  chattels  duly  recorded  where  property  located,  follows  property 
when  taken  into  another  state;  Scaling  v.  First  Nat.  Bank,  39  Tex.  Civ.  App.  158, 
:87  S.  W.  715,  holding  one  converting  mortgaged  cattle  is  charged  with  notice  of 
a  duly  recorded  lien  though  he  received  and  sold  stock  in  another  state. 

Cited  in  notes  (6  L.R.A. (N.S.)  940)  on  mortgagee's  consent  to  removal  of 
property  from  state  as  affecting  lien;  (109  Am.  St.  Rep.  454)  on  right  of  mort- 
gagee to  recover  property  or  damages  on  removal  of  property  to  another  state. 
Extraterritorial  force  of  chattel-mortgage  record. 

Cited  in  Alferitz  v.  Ingalls,  83  Fed.  971,  holding  that  chattel  mortgage  prop- 
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trly  executed  in  California  may  be  recorded  and  enforced  in  Nevada  with- 
out statutory  affidavit;  Brown  v.  Koenig,  99  Mo.  App.  657,  74  S.  W.  407,  holding 
chattel-mortgage  property  executed  for  record  in  Iowa  valid  for  same  purpose  in 
-Missouri. 

Cited  in   footnote  to  McFadden  v.   Blocker,   58   L.  R.  A.   879,   which   requires 
chattel  mortgage  to  be  executed,  acknowledged,  and   recorded  according  to   law 
of  place  where   property  located. 
Liability   for   conversion. 

Cited  in  Mohr  v.  Langan,  162  Mo.  500,  85  Am.  St.  Rep.  503,  63  S.  W.  469, 
sustaining  right  to  recover  against  warehouseman  and  auctioneer  for  goods 
stored  and  sold  for  unsuccessful  claimant;  Chrisman-Sawyer  Bkg.  Co.  v.  Stra- 
horn-Hutton-Evans  Commission  Co.  80  Mo.  App.  444,  sustaining  mortgagee's 
right  to  maintain  action  for  conversion  upon  mortgagor  remortgaging  property 
to  another,  and  possession  taken  by  the  latter;  Bank  of  Houston  v.  Kirkman, 
156  Mo.  App.  317,  137  S.  W.  38,  holding  that  person  holding  collateral  with 
agreement  to  turn  it  over  to  subsequent  creditor  of  owner  of  collateral,  may  be 
liable  for  conversion  where  he  turns  same  over  to  owner;  Everett  v.  Barse  Live 
Stock  Commission  Co.  115  Mo.  App.  488,  88  S.  W.  165,  holding  a  commission  firm 
in  selling  cattle  seized  upon  a  mortgage  were  guilty  of  conversion  where  an 
adjusters  lien  prior  to  such  mortgage  existed. 

Cited  in  footnote  to  Dean  v.  Cushman,  55  L.  R.  A.  959,  which  denies  lia- 
bility for  conversion  without  demand,  of  purchaser  in  good  faith  of  mortgaged 
•chattels  from  mortgagor  in  possession. 

Cited  in  note  (109  Am.  St.  Rep.  441,  444)  on  right  of  mortgagee  to  maintain 
conversion  against  third  person. 

Distinguished  in  Dawes  v.  Rosenbaum,   179  111.   119,  53  N".  E.  585,  Affirming 
77  111.  App.  306,  holding  that  conversion  by  brokers,  of  cattle  covered  by  mort- 
gage recorded  in  another  state,  not  proved  by  evidence  that  when  mortgagee  made 
demand,  he  knew  brokers  had  accounted  to  mortgagor  for  profits. 
•Conflict    of    laws    us    to    chattel    mortg'ag'ett. 

Cited  in  note   ( 64  L.  R.  A.  358 )   on  conflict  of  laws  as  to  chattel  mortgages. 
'Constructive    notice    of    title. 

Cited  in  Creek  Land  &  Improv.  Co.  v.  Davis,  28  Okla.  584,  115  Pac.  468,  holding 
that  purchaser  of  land  takes  them  with  constructive  notice  of  whatever  appears 
in  conveyance  which  constitutes  chain  of  title. 

19  L.  R.  A.  467,  PITTSBURGH,  FT.  W.  &  C.  R.  CO.  v.  PEET,  152  Pa.  488,  25 

Atl.  612. 
Interest    acquired    by    condemnation    proceedings. 

Cited  in  Philadelphia  v.  Ward,  174  Pa.  49,  34  Atl.  458,  holding  that  in  land 
condemned  for  bridge,  municipality  has  fee  in  surface  and  amount  necessary 
for  support;  Philadelphia  v.  Ward,  174  Pa.  50,  34  Atl.  458,  holding  that  in  con- 
demnation for  bridge,  municipality  may  take  land  for  prospective  needs;  Gil- 
lespie  v.  Buffalo,  R.  &  P.  R.  Co.  226  Pa.  33,  74  Atl.  738,  33  Pa.  Co.  Ct.  514,  38 
Pittsb.  L.  J.  N.  S.  42,  holding  the  only  right  vested  in  the  public  is  that  of 
free  and  unobstructed  travel  over  the  land  condemned  for  a  public  highway; 
Pittock  v.  Central  District  &  Printing  Teleph.  Co.  31  Pa.  Super.  Ct.  594,  holding 
land  condemned  for  public  use  cannot  thereafter  be  diverted  to  private  use  with- 
out consent  of  original  owner. 

Cited  in  note  (22  Eng.  Rul.  Cas.  164,  167)  on  amount  of  land  corporation 
may  take  under  power  of  eminent  domain. 

Distinguished   in  Carter  v.  Ridge  Turnp.  Co.  22  Pa.  Super.   Ct.  167,  holding 
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that  corporation  with  power  of  condemnation  may  acquire  land  by  adverse  pos- 
session. 
By    railroad. 

Cited  in  Trenton  Cut-Off  R.  Co.  v.  Newtown  Electric  Street  R.  Co.  8  Pa.  Dist- 
R.  551,  holding  that  street  railway  may  not  cross  lands  of  railroad  without  its 
consent;  Northern  Coal  &  I.  Co.  v.  Scranton,  6  Lack.  Legal  News,  266,  holding, 
that  right  of  railroad  company  to  land  is  fixed  by  original  taking,  not  by  sub- 
sequent deed  and  map;  Speese  v.  Schuylkill  River  E.  S.  R.  Co.  44  W.  N.  C.  495,, 
23  Pa.  Co.  Ct.  20,  8  Pa.  Dist.  R.  586,  holding  that  owner  on  both  sides  of 
railroad  cannot  construct  overhead  bridge;  State,  Pennsylvania  R.  Co.,  Prosecu- 
tor, v.  National  Docks  &  N.  J.  Junction  Connecting  C.  Co.  57  N.  J.  L.  90,  30 
Atl.  183,  holding  that  land  may  be  taken  by  railroad  in  condemnation  proceed- 
ing for  prospective  needs;  Loughin  v.  Philadelphia  &  R.  R.  Co.  19  Montg.  Co.  L- 
Rep.  101,  raising,  without  deciding,  question  as  to  company's  title  to  land  on 
which  their  coal  bins  are  located;  Brown  v.  Title  Guaranty  &  Surety  Co.  232 
Pa.  342,  38  L.R.A.(N.S-)  699,  81  Atl.  410,  holding  that  guarantor  of  damages 
for  taking  of  land  by  railroad  is  not  released  by  agreement  between  railroad  and 
owner  for  conveyance  of  fee;  McCully  v.  Pittsburg  R.  Co.  44  Pa.  Super.  Ct.  322,. 
to  the  point  that  title  acquired  by  railroad  in  condemnation  of  land  is  rather 
to  be  considered  as  base  or  conditional  fee  than  as  easement;  Speese  v.  Schuylkill 
River  East  Side  R.  Co.  10  Pa.  Dist.  R.  521,  holding  that  on  condemnation  pro- 
ceedings railroad  acquires  conditional  fee  and  right  to  exclusive  possession  and 
not  subject  to  right  of  adjoining  owner  to  bridge;  Western  U.  Teleg.  Co.  v.. 
Pennsylvania  R.  Co.  195  U.  S.  570,  49  L.  ed.  323.  25  Sup.  Ct.  Rep.  133,  1  Ann. 
Cas.  517,  holding  a  railroad  right  of  way  is  private  property  as  to  the  public 
in  all  else  but  an  interest  and  benefit  in  its  appropriate  uses. 
Tacking:  i-i^hl  of  adverse  holders. 

Cited  in  Loughlin  v.  Philadelphia  &  R.  R.  Co.  12  Pa.  Dist.  R.  774,  on  adverse 
possession  of  portion  of  right  of  way  of  railway  by  successive  claimants. 

Cited  in  footnote  to  Illinois  Steel  Co.  v.  Budzisz,  48  L.  R.  A.  830,  which  holds 
parol  transfer  of  right  of  adverse  holder  sufficient  to  authorize  transferee  to  tack, 
two   possessions. 
Ejectment    by    possessory    right. 

Cited  in  Kansas  &  C.  P.  R.  Co.  v.  Burns,  70  Kan.  633,  79  Pac.  238  (dissenting 
opinion),  on  right  of  railroad  company  to  maintain  ejectment  to  recover  right 
of  way. 

Cited  in  footnote  to  Cahill  v.  Cahill.  60  L.  R.  A.  700,  which  holds  possessory 
rights  only  will  not  sustain  ejectment  without  showing  legal  title. 
Nonnser  as  affecting:  title  by  eminent  domain. 

Cited  in  Hummel  v.  Cumberland  Valley  R.  Co.  175  Pa.  540,  34  Atl.  848,  hold- 
ing that  abandonment  by  railroad  cannot  be  presumed  from  temporary  nonuser; 
Smith  v.  Pittsburg  R.  Co.  57  Pittsb.  L.  J.  311;  Shields  v.  Pennsylvania  Co.  39 
Pittsb.  L.  J.  N.  S.  176, — to  the  point  that  right  of  railroad  to  use  of  land  ob- 
tained by  condemnation  is  not  lost  by  nonuser;  Pennsylvania  R.  Co.  v.  Inland 
Traction  Co.  25  Pa.  Super.  Ct.  126;  Wilmington  &  N.  R.  Co.  v.  Walker,  15  Pa. 
Dist.  R.  376, — on  right  of  railway  to  condemn  for  future  needs;  Carr  v.  Phila- 
delphia, 14  Pa.  Dist.  R.  36,  31  Pa.  Co.  Ct.  173,  holding  mere  non-user  is  not  aban- 
donment of  public  easement;  Canton  Co.  v.  Baltimore  &  O.  R.  Co.  99  Md.  217,  57 
Atl.  637,  holding  mere  non-user  of  land  condemned  for  railroad  purposes  should 
not  operate  as  an  abandonment,  without  proof  of  acts  inconsistent  with  con- 
tinual existence  of  the  easement;  Nicomen  Boom  Co.  v.  North  Shore  Boom  & 
Driving  Co.  40  Wash.  329,  82  Pac.  412,  holding  boom  companies  may  anticipate- 
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future  necessities  and  hold  territory  acquired  by  appropriation  but  not  in  actual 
use  to  the  exclusion  of  other  companies. 
•Judicial    power    over    eminent    domain. 

Cited  in  Washington  Water  Power  Co.  v.  Waters,  19  Idaho,  611,  115  Pac.  682, 
holding  that  necessity  of  taking  particular  property  must  be  left  in  some  meas- 
ure to  discretion  of  agency  on  which  state  has  conferred  power  of  eminent  do- 
main. 

Cited  in  notes  (11  L.R.A.  (N.S.)  947)  on  necessity  of  taking  particular  land 
by  eminent  domain,  as  a  judicial  question;  (22  L.R.A. (N.S.)  59,  61,  127)  on 
judicial  power  over  eminent  domain. 

19  L.  R.  A.  469,  Re  KINDERGARTEN  SCHOOLS,   18  Colo.  234,   32   Pac.  422. 
Kindergarten   as   part    of    school. 

Cited  in  Sinnott  v.  Colombet,  107  Cal.  190,  28  L.  R.  A.  595,  footnote  p.  594, 
40    Pac.    329,    sustaining    power    to    establish    kindergarten    as    part    of    school 
system;  Schwartz  v.  People,  46  Colo.  274,  104  Pac.  92,  on  power  of  legislature  to 
provide  for  kindergarten  department  in  public  school  system. 
Authority  of  legislature  to  supplement  constitution. 

Cited  in  Schwartz  v.  People,  46  Colo.  268,  104  Pac.  92,  holding  the  power  of 
the  legislature  to  legislate  upon  the  subject  of  pure  liquors  is  not  restricted  by  a 
constitutional  prohibition  against  importation  of  impure  liquors. 

19  L.  R.  A.  470,  McGOUGH  v.  SWEETZER,  97  Ala.  361,  12  So.  162. 
Redemption    from    mortgage   sales. 

Cited  in  McQueen  v.  Whetstone,  127  Ala.  427,  30  So.  548,  holding  that  one 
tenant  in  common  may  redeem  entire  property  and  may  have  account  for  en- 
tire rent. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Elliott,  47  L.  R.  A.  742,  which  holds 
balance  of  mortgage  debt,  where  land  sold  for  less,  not  required  to  be  paid 
•on  redemption. 

Cited  in  note  (4  L.R.A. (N.S.)  1040)  on  dower  as  basis  of  redemption  from 
mortgage  after  husband's  death. 

Distinguished  in  Johns  v.  Anchors,  153  Ala.  502,  45  So.  218,  upholding  redemp- 
tion by  a  wife  who  signs  husband's  mortgage  to  secure  his  debt,  though  the  prop- 
erty redeemed  sold  for  less  than  mortgage  debt. 

19  L.  R.  A.  472,  PEARCE  v.  RICKARD,   18  R.  I.   142,  49  Am.   St.  Rep.   755, 

26  Atl.  38. 
•Construction    of    word    "issue." 

Cited  in  Hartwell  v.  Tefft,  19  R.  I.  646,  34  L.  R.  A.  502,  35  Atl.  882,  holding 
adopted  child  is  entitled  to  take  under  devise  made  in  1869,  to  foster  mother 
and  her  "lawful  issue;"  Holden  v.  Wells,  18  R.  I.  805,  31  Atl.  265,  holding  that 
devisee  took  estate  tail  where  devise  over  was  in  case  she  died  without  lineal 
heirs;  Gammell  v.  Ernst,  19  R.  I.  295,  33  Atl.  222,  holding  that  "issue"  in  will, 
unrestricted,  includes  all  descendants;  Re  Winchester,  140  Cal.  469,  74  Pac. 
10,  holding  children  of  adopted  daughter  not  "issue"  subject  to  collateral-in- 
heritance tax;  Schmidt  v.  Jewett,  127  App.  Div.  381,  111  N.  Y.  Supp.  680,  hold- 
ing the  word  "issue"  must  be  deemed  to  mean  "descendants"  unless  a  contrary 
intention  appears;  Bartlett  v.  Sears,  81  Conn.  39,  70  Atl.  33,  holding  its  usual 
meaning  when  used  as  a  word  of  purchase,  is  descendants  of  every  degree;  Brisbin 
v.  Huntington,  128  Iowa,  373,  103  N.  W.  144,  5  Ann.  Cas.  931,  construing  the 
words  "lawful  issue"  to  mean  lawful  children. 
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Cited  in  footnote  to  Mcllhinny  v.   Mcllhinny,   24  L.   R.  A.   489,   which  holds 
word  "issue"  a  word  of  purchase,  and  not  of  limitation. 
When   beneficiaries   take   per   capita. 

Cited  in  Ridley  v.  McPherson,  100  Tenn.  404,  43  S.  W.  772,  holding  that  re- 
maindermen take  per  capita  in  deed  to  life  tenant  with  remainder  to  her 
"issue." 

Cited  in  footnote  to  Collins  v.  Feather,  61  L.  R.  A.  660,  which  holds  legatees 
take  per  capita  under  bequest  to  one  or  more  persons  living,  and  children  of 
one  who  is  dead. 

19  L.  R.  A.  475,  NATIONAL  PARK  BANK  v.  LEVY  BROS.   17  R.  I.  746,  24 

Atl.  777. 
Acceptance  of  check  as  extinguishment  of  deht. 

Cited  in  Prewitt  v.  Brown,  101  Mo.  App.  259,  73  S.  W.  897,  holding  garnish- 
ing creditor  entitled  to  proceeds  of  garnishee's  check  drawn  on  22d,  although  gar- 
nishment not  served  till  25th,  but  before  check  cashed;  Larsen  v.  Allan  Line  S.  S. 
Co.  45  Wash.  412,  9  L.R.A.  (N.S.)  261,  122  Am.  St.  Rep.  926,  88  Pac.  753,  hold- 
ing where  a  check  is  given  and  accepted  as  payment  the  original  liability  for 
which  the  check  w^as  given  is  extinguished  and  hence  not  subject  to  garnishment; 
Parker-Fain  Grocery  Co.  v.  Orr,  1  Ga.  App.  632,  57  S.  E.  1074,  holding  that  pay- 
ment by  check  discharges  a  debt  and  places  it  beyond  the  reach  of  garnishment  un- 
less the  check  is  dishonored. 

19  L.  R.  A.  478,  GREEN  v.  WILLIAMS,  92  Tenn.  220,  21  S.  W.  520. 
Lien  of  materialman. 

Cited  in  Phillips  &  B.  Mfg.  Co.  v.  Campbell,  93  Tenn.  475,  25  S.  W.  961,  hold- 
ing that  lien  of  "furnisher"  or  materialman  is  mechanic's  lien;  Bassett  v.  Ber- 
torelli,  92  Tenn.  551,  22  S.  W.  423,  holding  that  materialman  has  statutory  lien 
for  materials  furnished  for  house  although  he  relied  upon  contractor's  respon- 
sibility instead  of  upon  lien;  Hanks  v.  Barren,  95  Tenn.  278,  32  S.  W.  195,  hold 
ing  that  claims  of  materialmen  arise  as  soon  as  building  material  is  furnished. 
As  superior  to  mortgage. 

Cited  in  Bristol-Goodson  Electric  Light  &  P.  Co.  v.  Bristol  Gas,  Electric  Light 
&  P.  Co.  99  Tenn.  382,  42  S.  W.  19,  holding  that  lien  for  materials  commenced 
to  be  furnished  before  record  of  mortgage  is  superior  thereto;  New  Memphis 
Gaslight  Co.  Cases,  105  Tenn.  302,  80  Am.  St.  Rep.  880,  60  S.  W.  206,  holding 
that  recorded  mortgage  is  superior  to  liens  for  materials  furnished  under  con- 
tract subsequent  to  recording. 
Perfecting  lien. 

Cited  in  Hercules  Powder  Co.  v.  Knoxville  L.  F.  &  J.  R.  Co.  113  Tenn.  402,  67 
L.R.A.  494,  106  Am.  St.  Rep.  836,  83  S.  W.  354,  holding  that  a  contract  to  furnish 
materials  may  be  regarded  as  entire  and  hence  notice  of  materialman's  lien  is 
timely  if  given  within  the  statutory  period  after  the  last  delivery. 
Subcontractor's  lien. 

Cited  in  Cole  Mfg.  Co.  v.  Falls,  92  Tenn.  609,  22  S.  W.  856,  holding  subcon- 
tractor's lien  filed  seventy  days  after  completion  of  work,  but  before  comple- 
tion of  improvement,  void ;  Prince  v.  Neal-Millard  Co.  124  Ga.  887,  53  S.  E.  761,. 
4  Ann.  Cas.  615,  holding  a  subcontractor's  lien  under  statute,  is  not  dependent 
on  perfecting  of  lien  of  principal  contractor. 
Payment  to  contractor  as  affecting:  subcontractor's  lien. 

Cited  in  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  323,  31  U.  S.  App.  387, 
67  Fed.  93,  holding  lien  of  subcontractors  not  affected  by  subsequent  agreement 
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of  contractor  with  mortgagee;  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co. 
41  L.  R.  A.  462,  15  C.  C.  A.  279,  31  U.  S.  App.  675,  68  Fed.  96,  holding  that  sub- 
contractor may  file  lien  although  contractor  has  agreed  to  receive  pay  in  bonds; 
Jones  v.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  122,  58  U.  S.  App. 
397,  86  Fed.  384,  sustaining  act  giving  subcontractor  lien  regardless  of  amount 
due  principal  contractor. 

Distinguished  in  McCrary  Bros.  v.  Bristol  Bank  &  T.  Co.  97  Tenn.  473,  37  S. 
W.  543,  holding  that  subcontractor  may,  before  time  of  payment  to  contractor, 
recover   for  debt,   and   decree  that   lien  be   enforced   when   payment   is   due  con- 
tractor. 
Priority  of  lien  of  day  laborers. 

Cited  in  Ruston  v.  Perry  Lumber  Co.  104  Tenn.  544,  58  S.  W.  268,  holding  that 
liens  of  day  laborers  are  superior  to  previous  attachment. 

19  L.  R.  A.  481,  HOLDEN  v.  DUNN,   144  111.  413,  33  N.  E.   413. 
Dower. 

Cited  in  Virgin  v.  Virgin,  91  111.  App.  202,  holding  widow  entitled  to  one 
third  of  real  estate  after  deductions  of  mortgages  and  her  homestead  interest. 

Cited  in  note   (19  L.R.A.  (X.S.)   724)   on  character  of  surplus  on  foreclosure  of 
realty  after  mortgagor's  death,  as  realty  or  personalty. 
Procedure  for  staying-  execution. 

Cited  in  Woolley  v.  Louisville,  118  Ky.  903,  82  S.  W.  608,  holding  proper  pro- 
ceeding for  purpose  of  preventing  execution  of  a  judgment  is  by  motion. 

19  L.  R.  A.  485,  STATE  v.  GEORGIA  CO.  112  N.  C.  34,  17  S.  E.  10. 
Jurisdiction    of   superior   court. 

Cited  in  Barcello  v.  Hapgood,   118  N.  C.  726,  24  S.  E.   124,  holding  that  su- 
perior courts  have  jurisdiction  formerly  exercised  by  courts  of  equity. 
Suit    to    enforce    collection    of    taxes. 

Cited  in  Worth  v.  Wright,  122  N.  C.  336,  29  S.  E.  361,  holding  action  for  li- 
cense tax  for  selling  pianos  is  properly  brought  in  name  of  state  treasurer; 
Wilmington  v.  Sprunt,  114  N.  C.  312,  19  S.  E.  348,  sustaining  garnishee  pro- 
ceedings for  collection  of  poll  tax  due  city;  Davie  v.  Blackburn,  117  N.  C.  385, 
23  S.  E.  321,  dismissing  attachment  of  uncollected  taxes  for  debt  of  sheriff, 
although  he  has  paid  state  in  full;  Darnell  v.  State,  174  Ind.  150,  90  N.  E.  769, 
holding  that  tax  is  debt  for  collection  of  which  creditor's  bill  may  be  brought; 
State  v.  Chicago  &  N.  W.  R.  Co.  132  Wis.  363,  112  N.  W.  515,  holding  the  power 
of  the  state  to  employ  the  usual  judicial  processes  and  proceeding  to  enforce  pay- 
ment of  public  revenue  is  incident  to  the  exercise  of  tne  taxing  power ;  Wilming- 
ton v.  Bryan,  141  N.  C.  679,  54  S.  E.  543  (dissenting  opinion),  on  right  to  set 
up  counter  claim  in  suit  brought  for  recovery  of  taxes. 

Cited  in  footnote  to  Marye  v.  Diggs,  51  L.  R.  A.  902,  which  denies  jurisdic- 
tion in  equity  of  suit  for  collection  of  taxes. 

Distinguished  in  Henry  County  v.  Stevens,  120  111.  App.  349,  holding  by  reason 
of  statute  the  county  board  may  cause  an  action  of  debt  to  be  instituted  to  re- 
cover personal  property  taxes  shown  by  collector's  return  to  be  delinquent. 
"Debtor"  and  "creditor." 

Cited  in  Lothrop  v.  Parke,  202  Mass.  106,  88  N.  E.  666,  holding  the  word 
"debts"  within  meaning  of  statute  providing  for  payment  of  all  debts  and 
legacies  of  a  testator  by  an  executor  who  is  also  a  residuary  legatee,  compre- 
hends all  enforceable  claims  against  the  estate;  Boston  v.  Turner,  201  Mass. 
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193,   87   Is.   E.   634,   holding  the   word   "creditor"   signifies   one  who   holds   some 
contractual  obligation  against  another. 

19  L.  R.  A.  487,  WATSON  v.  CAMDEN  &  A.  R.  CO.  55  N.  J.  L.  125,  39  Am.  St. 

Rep.  624,  26  Atl.   136. 
Contributory    negligence. 

Cited  in  Whalen  v.  Consolidated  Traction  Co.  61  N.  J.  L.  608,  41  L.  R.  A. 
837,  68  Am.  St.  Rep.  723,  40  Atl.  645,  holding  passenger  not  guilty  of  contribu- 
tory negligence  by  standing  on  ruirhing  board  of  crowded  trolley  car;  Menger 
v.  Laur,  55  N.  J.  L.  215,  20  L.  R.  A.  65,  26  Atl.  180,  holding  surveyor  guilty 
of  negligence  by  leaving  transit  unguarded  in  road  where  traffic  is  heavy; 
Hoboken  Ferry  Co.  v.  Feiszt,  58  N.  J.  L.  201,  35  Atl.  299,  holding  it  to  be  neg- 
ligence for  passenger  in  common  exit  from  ferry  suddenly  to  change  his  course. 
Duty  of  ferry-boat  owner  to  provide  railing. 

Cited  in  footnote  to  Sturgis  v.  Kountz,  27  L.  R.  A.  390,  which  requires  ferry- 
boat owner  to  provide  sufficient  bar  to  driveway. 

19  L.  R.  A.  489,  RILEY  v.  CARTER,  76  Md.  581,  35  Am.  St.  Rep.  443,  25  Atl. 
667. 

Report  of  later  appeal  in  81  Md.  24,  31  Atl.  585. 
Powers   of  surviving  partner. 

Cited  in  First  Nat.  Bank  v.  Cody,  93  Ga.  155,  19  S.  E.  831,  holding  that 
surviving  partner  may  convey  partnership  real  estate  to  pay  renewed  part- 
nership note. 

Cited  in  note   (28  L.  R.  A.  133)   on  position  of  surviving  partners  in  partner- 
ship  real   estate. 
Real  estate  as  partnership   property. 

Cited  in  notes    (27  L.  R.  A.  451)    as  to  when  real  estate  will  be  considered 
partnership  property;    (19  Eng.  Rul.  Cas.  407)   on  same  point. 
General  assignment   for  benefit   of  creditors. 

Cited  in  Brown  v.  Deford,  83  Md.  310,  34  Atl.  788,  holding  that  general 
assignee  cannot  contest  claim  for  goods  in  hands  of  assignor  for  sale  on  com- 
mission; Miller  v.  Matthews.  87  Md.  477,  40  Atl.  176,  sustaining  general  assign- 
ment which  was  attacked  by  attaching  creditors  five  months  after  date  of  deed ; 
Willison  v.  First  Nat.  Bank,  80  Md.  213,  30  Atl.  749,  setting  aside  general  as- 
signment because  of  previous  illegal  preferences. 

Distinguished  in  Pfaff  v.  Prag,  79  Md.  372,  29  Atl.  824,  holding  general  as- 
signment without  preferences  not  act  of  insolvency  within  meaning  of  Code. 
Contract    and    deed    by    insane    person    or    committee. 

Cited  in  Gerling  v.  Agricultural  Ins.  Co.  39  W.  Va.  700,  20  S.  E.  691,  holding 
that  deed  by  insane  grantor  did  not  avoid  insurance  policy  which  forbade  trans- 
fers; Flach  v.  Gottschalk,  88  Md.  371,  42  L.  R.  A.  746,  footnote  p.  745,  71  Am. 
St.  Rep.  418,  41  Atl.  908,  holding  lunatic  liable  on  contract  for  goods  sold 
before  inquisition;  Robinson  v.  Kind,  25  Nev.  291,  62  Pac.  705,  holding  that 
deed  of  person  non  compos  mentis,  not  under  guardianship,  is  voidable,  not 
void;  Wolcott  v.  Connecticut  General  L.  Ins.  Co.  137  Mich.  312,  100  N.  W.  569, 
holding  an  insane  person's  conveyance  is  merely  voidable  where  he  is  not  under 
guardianship. 

Annotation  cited  in  Ratliff  v.  Baltzer,  13  Idaho,  161,  89  Pac.  71,  holding  an 
insane  person's  deed  conveys  title,  and  is  voidable  only. 

Cited  in  footnotes  to  Hotchkiss  v.  Middlekauf,  43  L.  R.  A.  806,  which  holds 
conveyance  by  committee  of  lunatic  invalid  only  when  authorized  by  court  of 
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other  state;  Atwell  v.  Jenkins,  28  L.  R.  A.  694,  which  denies  right  of  action 
against  attorney  for  money  sent  by  third  person  in  answer  to  telegram  from  in- 
sane client;  Foote  v.  De  Poy,  68  L.R.A.  302,  which  holds  that  surrender  of 
bulk  of  property  by  one  mentally  infirm  for  benefit  of  child  of  divorced  wife  to 
secure  withdrawal  of  proceedings  by  wife  to  place  him  under  guardianship  will 
be  set  aside. 

Cited  in  note    (16  Eng.  Rul.  Cas.  739)    on  lunacy  disqualifying  person  to  act 
as  a  free  agent. 
Liability    of    l»mU    for    paying'    insane    person's    check. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  250, 
which   holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state 
though  insanity  not  known  to  bank. 
Relief  as  between  co-defendanta. 

Cited  in  Horner  v.  Nitsch,  ]03  Md.  507,  63  Atl.  1052,  holding  court  may  grant 
relief  to  one  defendant  against  another  in  other  than  equity  actions  of  account, 
even  where  no  relief  is  granted  plaintiff. 

19  L.  R.  A.  500,  KING  COUNTY  v.  FERRY,  5  Wash.  536,  34  Am.  St.  Rep.  880, 
32  Pac.  538. 

Effect    on    liability    of    surety    of    failure    of    some    to    sigrn    or    erasure    of 
name. 

Cited  in  Sullivan  v.  Williams,  43  S.  C.  509,  21  S.  E.  642,  sustaining  right  to 
recover  against  sureties  who  signed  on  agreement,  which  was  not  performed, 
that  all  principals  should  sign;  State  v.  Welbes,  12  S.  D.  341,  81  N.  W.  629,  hold- 
ing sureties  of  county  treasurer  not  liable  when  obligee  knew  that  they  signed 
on  unfulfilled  condition  that  others  would  sign;  Hendry  v.  Cartwright,  14  N. 
M.  85,  8  L.R.A.  (N.S.)  1060,  89  Pac.  309,  holding  a  noticeable  erasure  may  put 
the  obligee  on  notice  of  conditions  which  may  release  surety. 

Cited  in  note  (86  Am.  St.  Rep.  107)  on  unauthorized  alteration  of  written 
instruments. 

Distinguished  in  Eureka   Sandstone  Co.  v.  Long,   11   Wash.   170,  39  Pac.  446, 
holding  sureties   liable  on   contractor's   bond  not   signed   by  him;    Fairhaven   v. 
Cowgill,  8  Wash.  690,  36  Pac.  1093,  holding  that  erasure  of  name  of  one  surety 
on  marshal's  bond,  and  procuring  another,  releases  original  sureties. 
Liability   of   sureties. 

Cited  in  Gritman  v.  United  States  Fidelity  &  Guaranty  Co.  41  Wash.  82,  83 
Pac.  6,  holding  a  bond  company  bound  on  a  building  contract  delivered  by  it 
to  the  contractor  in  absence  of  anything  tending  to  put  owner  upon  inquiry; 
Baker  County  v.  Huntington,  46  Or.  282,  79  Pac.  387,  holding  same  where  sureties 
upon  an  official  bond  entrust  its  possession  and  control  with  the  principal  after 
affixing  their  signature  thereto;  Cass  County  v.  American  Exch.  State  Bank, 
11  N.  D.  244,  91  N.  W.  59,  holding  in  absence  of  a  violation  of  duty  by  others 
one  trusting  an  agent  who  exceeds  his  authority  should  suffer  for  agent's  act 
in  delivering  bond. 

Cited  in  footnote  to  Greenville  v.  Ormand,  39  L.  R.  A.  847,  which  holds  sure- 
ties released  by  payee's  mere  indorsement  of  note  without  recourse  and  discount 
at  other  bank  than  that  provided  for. 

Cited  in  note   (90  Am.  St.  Rep.  195,  203)   as  to  when  official  bond  binds  sure- 
ties and  what  irregularities  fail  to  relieve  them  from  liability. 
When    terminates. 

Cited  in  Baker  City  v.  Murphy,  30  Or.  416,  35  L.  R.  A.  95,  42  Pac.  133,  sustain- 
ing right  to  recover  against  sureties  for  defalcations  of  city  treasurer  holding 
L.R.A.  Au.  Vol.  III.— 37. 
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over  pending  election  of  successor;  Ballard  v.  Thompson,  21  Wash.  670,  59  Pac. 
517,  holding  sureties  for  city  treasurer  not  liable  for  deficiencies  occurring  after 
expiration  of  present  term;  Spokane  County  v.  Allen,  9  Wash.  235,  43  Am.  St. 
Rep.  830,  37  Pac.  428,  holding  sureties  for  district  attorney  not  liable  for  moneys 
retained  by  him  in  tax  proceedings  imposed  as  duties  subsequent  to  bond; 
Mitchell,  L.  &  S.  Co.  v.  Beeson,  47  Wash.  652,  92  Pac.  426,  holding  sureties  liable 
for  liens  after  termination  of  lease  of  vessel  where  lessees  failed  to  return  ves- 
sel upon  termination  of  lease  as  was  guaranteed  in  bond. 

Cited  in  note   (103  Am.  St.  Rep.  937,  939)   on  liability  of  sureties  on  official 
bond  after  expiration  of  term  of  office. 
Extension   of   term   of   office. 

Cited  in  Sparks  v.  Cherokee  County,  76  Kan.  283,  91  Pac.  89,  13  Ann.  Cas. 
1064,  holding  sureties  on  the  official  bond  of  a  county  officer,  whose  term  is  by 
act  of  legislature  extended  one  year,  cannot  be  held  for  the  added  year;  State 
v.  Gormley,  53  Wash.  550,  102  Pac.  435,  holding  sureties  upon  official  bonds  are 
not  liable  for  acts  of  an  incumbent  after  the  expiration  of  the  term  as  it  would 
expire  in  the  usual  course  of  events  by  the  election  and  qualification  of  a  suc- 
cessor. 

Distinguished  in  State  ex  rel.  Meredith  v.  Tallman,  24  Wash.  431,  64  Pac.  759, 
holding  that  where  law  changed  time  of  taking  office  from  January  to  August, 
present  superintendent  of  public  instruction  acts  till  August. 
Authority  to  deliver  bond. 

Cited  in  Paxton  v.  State,  59  Neb.  470,  80  Am.  St.  Rep.  689,  81  N.  W.  383,  hold- 
ing that  state  treasurer  has  implied  agency  from  his  sureties  to  deliver  bond. 
Kiiihl    to   make    signature    of   another    essential    to    validity    of    note. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  A.  823,  which  denies  right  to  make 
subsequent  signature  of  another  person  essential  to  validity  of  note  delivered  to 
payee  or  his  agent. 

19  L.  R.  A.  510,  COLUMBUS  GASLIGHT  &  COKE  CO.  v.  COLUMBUS,  50  Ohio 

St.  65,  40  Am.  St.  Rep.  648,  33  N.  E.  292. 
Disability  of  municipality  to  renounce  or  limit  its  powers. 

Cited  in  Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  216,  36  L.R.A. 
(N.S.)  855,  89  N.  E.  885,  holding  that  delegation  of  exclusive  right  of  control 
over  street  to  city  does  not  empower  city  to  surrender  or  alienate  such  right; 
State  ex  rel.  Ginn  v.  Wilson,  121  Wis.  525,  99  X.  W.  336,  holding  where  charter 
of  city  imposed  the  duty  of  establishing  the  text  books  to  be  used  on  a  school 
board  such  power  and  duty  it  cannot  disable  itself  of  without  legislative  au- 
thority; Edwards  v.  Goldsboro,  141  N.  C.  69,  4  L.R.A.  (N.S.)  580,  53  S.  E.  652,  8 
Ann.  Cas.  479,  holding  any  contract  which  tends  to  restrain  the  unbiased  judg- 
ment of  public  officers  will  be  declared  illegal. 
Municipal  control  of  streets. 

Cited  in  Fayetteville  &  S.  R.  &  Turnp.  Co.  v.  Fayetteville,  37  Misc.  227,  75  N. 
Y.  Supp.  180,  denying  right  of  village  to  change  grade  of  street  without  notice 
to  turnpike  company;  Grant  v.  Hyde  Park,  67  Ohio  St.  175,  65  N.  E.  891,  holding 
that  common  council  cannot  permanently  fix  grade  of  street  so  that  future  grade 
will  not  be  an  element  in  condemnation  proceedings;  Snouffer  v.  Cedar -Rapids  & 
M.  C.  R.  Co.  118  Iowa,  307,  92  N.  W.  79,  holding  that  city's  right  to  control 
streets  cannot  be  abrogated  by  ordinance  or  contract;  New  Orleans  Gaslight  Co. 
v.  Drainage  Commission,  197  U.  S.  402,  49  L.  ed.  835,  25  Sup.  Ct.  Rep.  471, 
holding  rights  of  a  gas  company  acquired  in  streets  was  subject  so  far  as 
location  of  pipes  was  concerned,  to  such  future  regulation  as  might  be  required 
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in  the  interest  of  the  public  health  and  welfare;  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  111  La.  841,  35  So.  929,  holding  a  gas  company's  right 
to  lay  pipes  in  streets  was  subject  to  right  of  city  to  improve  streets  and  where 
these  rights  oppose  each  other  the  gas  company  must  give  way;  Scranton  Gas. 
&  Water  Co.  v.  Scranton,  14  Pa.  Dist.  R.  707,  holding  rights  of  gas  company 
so  far  as  location  of  pipes  was  subject  to  such  future  regulations  as  might  be 
required  in  the  interest  of  the  public  health  and  welfare;  Miller  v.  Kalamazoo, 
140  Mich.  496,  103  N.  W.  845,  holding  a  city  is  not  liable  in  damages  by  reason 
of  damages  due  to  change  of  grade  of  street ;  Dayton  v.  City  R.  Co.  12  Ohio  S. 
&  C.  P.  Dec.  285,  holding  city  has  general  power  to  use  streets  for  maintenance 
of  waterworks. 
Paramount  rights  of  public  in  public  highway. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S.  591,  50  L.  ed.  609,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175,  holding  where  a  railroad  bridge  over  a 
navigable  stream,  though  adequate  to  pass  all  water  becomes  insufficient  after 
drainage  of  swamp  lands  under  state  laws,  the  company  may  be  compelled  to 
adapt  the  bridge  to  the  changed  conditions;  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  395,  51  L.  ed.  537,  27  Sup.  Ct.  Rep.  367,  holding  a  bridge  over  a 
navigable  stream  lawfully  erected  may  be  forbidden  maintenance  by  congress 
where  it  tends  to  become  an  obstruction  to  navigation. 
Inability  for  change  of  grade  injurious  to  pipes  or  conveyors  in  street. 

Cited  in  Nampa  v.  Nampa  &  M.  Irrig.  Dist.  19  Idaho,  787,  115  Pac.  979, 
holding  that  destruction  of  irrigation  ditch  by  city  in  lawfully  changing  grade  of 
its  streets  is  not  destruction  of  ditch  owner's  easement  or  right  of  way  in 
street;  Xampa  v.  Nampa  &  M.  Irrig.  Dist.  19  Idaho,  787,  115  Pac.  979,  holding 
a  city  which  in  changing  the  grade  of  a  street  destroyed  an  irrigation  ditch  was 
not  bound  to  rebuild  or  contribute  to  cost  of  pipe  line  in  lieu  thereof. 

Cited  in  note  (6  L.R.A.  (N.S.)  1027)  on  reimbursement  by  municipality  of 
public-service  corporation  for  expenses  entailed  by  street  improvements. 

19  L.  R.  A.  513,  CHAMBERLAIN  v.  OSHKOSH,  84  Wis.  289,  36  Am.  St.  Rep. 

928,  54  N.  W.  618. 
Liability    for    accumulation    of    ice. 

Cited  in  Gardner  v.  Wasco  County,  37  Or.  397,  61  Pac.  834,  holding  county  not 
liable  for  accident  caused  by  horses  slipping  on  ice  allowed  to  accumulate  at  short 
turn  on  down  grade. 
On    walks. 

Cited  in  Mueller  v.  Milwaukee,  110  Wis.  625,  86  N.  W7.  162,  denying  liability 
for  damages  for  injury  received  by  fall  on  ice  near  trough,  30  feet  from  crosswalk; 
Beaton  v.  Milwaukee,  97  Wis.  418,  73  N.  W.  53,  holding  city  not  liable  for  in- 
jury to  person  slipping  on  icy  walk  built  of  three  boards  8  inches  wide;  Hyer 
v.  Janesville,  101  Wis.  375,  77  N.  W.  729;  Dapper  v.  Milwaukee,  -107  Wis.  91,  82 
N.  W.  725,  denying  city's  liability  for  injury  caused  by  slipping  on  crosswalk, 
which  was  free  from  structural  defects,  but  on  which  there  were  ridges  of  ice  and 
snow;  Stanke  v.  St.  Paul,  71  Minn.  52,  73  N.  W.  629,  holding  failure  to  remove 
smooth  ice  from  walk  formed  there  because  gutter  full,  not  negligence;  Evans 
v.  Concordia,  74  Kan.  72,  7  L.R.A. (N.S.)  937,  85  Pac.  813,  holding  city  not  liable 
for  injuries  resulting  from  fall  on  thin  ice  formed  from  natural  causes  on  side- 
walk. 

Cited  in  notes  (21  L.  R.  A.  273)  on  liability  of  municipalities  for  ice  on 
streets  or  sidewalks;  (7  L.R.A. (N.S.)  934)  on  liability  of  municipality  for  in- 
juries from  smooth,  level  ice  or  snow  on  sidewalk  not  otherwise  defective. 
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Distinguished  in  Salzer  v.  Milwaukee,  97  Wis.  473,  73  N.  W.  20,  holding  city 
liable  for  person  slipping  on  walk,  covered  for  long  time  by  uneven  and  danger- 
ous ice. 
On  railroad. 

Cited  in  Orttell  v.  Chicago,  M.  &  St.  P.  R.  Co.  89  Wis.  132,  61  N.  W.  289,  deny- 
ing railroad  company's  liability  to  switchman  who  was  injured  by  slipping  on  ice 
left  on  outside  of  track  after  its  removal  from  flanges  of  rail. 
Proximate  cause  of  accident. 

Cited  in  Fehrman  v.  Pine  River,  118  Wis.  153,  95  N.  W.  105,  holding  doctrine 
of  proximate  cause  applicable  to  injuries  caused  by  defects  in  highways. 

Cited  in  footnotes  to  Western  R.  Co..  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
•excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582,  as  to  proxi- 
mate cause  of  injury  to  shipper  while  stepping  from  stock  car  to  caboose;  Muel- 
ler v.  Milwaukee  Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of 
.street  car  in  front  of  funeral  procession  cause  of  injury  to  first  carriage  by  pole 
•of  second. 

Cited  in  notes  (20  L.R.A.  (N.S.)  739)  on  defects  or  obstructions  in  streets 
;as  proximate  cause  of  injury;  (36  Am.  St.  Rep.  822,  836)  on  proximate  and 
remote  cause. 

19  L.  R.  A.  515,  ST.  SURE  v.  LINDSFELT,  82  Wis.  346,  33  Am.  St.  Rep.  50,  52 

N.  W.  308. 
Jurisdiction. 

Cited  in  Jordan  v.  Chicago  &  N.  W.  R.  Co.  125  Wis.  591,  1  L.R.A. (N.S.)   890, 
110  Am.  St.  Rep.  865,  104  N.  W.  803,  4  Ann  Cas.  1113   (dissenting  opinion),  on 
necessity  of  existence  of  a  jurisdictional  fact  to  render  a  decision  conclusive. 
— —  Over  nonresidents. 

Cited  in  Moyer  v.  Koontz,  103  Wis.  25,  74  Am.  St.  Rep.  837,  79  N.  W.  50,  hold- 
ing that  in  order  to  confer  jurisdiction  upon  nonresidents,  cause  of  action  must 
be  one  affecting  property  or  status  of  resident:  Frame  v.  Thormann,  102  \Yi-. 
672,  79  N.  W.  39,  holding  that  on  probate  of  will,  court  had  no  jurisdiction  to 
legitimatize  adult  children  residing  elsewhere. 

Cited  in  note    (53  Am.  St.  Rep.  182)   on  jurisdiction  over  absent  citizens. 
Validity   of   divorce   obtained   out    of   state. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  complainant  domiciled  entitled  to  recogni- 
tion by  interstate  comity;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
.credit. 

Cited  in  notes  (19  L.  R.  A.  814)  on  validity  of  divorce  decree  obtained  on  pub- 
lication or  service  out  of  state,  where  defendant  did  not  appear. 
.Conflict  of  laws  as  to  divorce. 

Cited  in  note   (59  L.  R.  A.  144)   on  conflict  of  laws  on  subject  of  divorce. 
Action   for  alimony  after  divorce. 

Cited  in  note  (21  L.  R.  A.  679)  on  suit  for  alimony  after  legislative  divorce. 
Presumption  as  to  similarity  of  statutes. 

Cited  in  MacCarthy  v.  Whitcomb.  110  Wis.  122,  85  N.  W.  707,  holding  law  of 
Illinois  on  subject  of  negligence  of  coemployee  of  railroad  presumed  to  be  same 
as  that  of  Wisconsin;  Schoenberg  v.  Adler,  105  Wis.  649,  81  N.  W.  1055,  holding 
presumption  that  statutes  of  another  state  are  similar  to  those  of  Wisconsin  not 
Apply  to  penal  statutes;  Elmergreen  v.  Weimer,  138  Wis.  117,  119  X.  W.  830, 
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holding  where  a  foreign  law  is  not  pleaded  the  presumption   is  that  it  is  the 

same  as  local  law. 

Conclusiveiiess   of   foreign   Judgment. 

Cited   in   notes    (20   L.   R.   A.   671,   682)    on   conclusiveness   of  judgment   ren- 
dered in  foreign  country;    (94  Am.  St.  Rep.  534,  535,  554)   on  foreign  judgments; 
(5    Eng.    Rul.    Cas.    745)    on    conclusiveness    and    enforceability    of    judgment   of 
foreign    court   having   jurisdiction. 
Contradiction  of  official   records. 

Cited  in  Toepfer  v.  Lamport,  102  Wis.  469,  78  N.  W.  779,  holding  that  assignee- 
for  creditors  may  show  mistake  in  sheriff's  return  as  to  time  of  execution 
against  assignor;  Johnson  v.  Turnell,  113  Wis.  472,  89  N.-W.  515,  holding  parol 
evidence  competent  to  show  that  action  wras  not  commenced  at  time  shown  ia 
justice's  docket. 

19  L.  R.  A.  519,  Re  GUNUST,  50  Kan.   155,  32  Pac.  470,  948. 
Power   of   legislative   committee. 

Cited  in  Re  Davis,  58  Kan.  377,  49  Pac.  160,  denying  power  of  investigating- 
committee,  appointed  by  legislature,  to  imprison  witness  who  refuses  to  appear 
or  testify;  Ex  parte  Parker,  74  S.  C.  473,114  Am.  St.  Rep.  1011,  55  S.  E.  122, 
7  Ann.  Cas.  874,  holding  that  a  legislative  committee  had  the  power  to  summon 
witnesses  and  commit  them  for  refusal  to  appear. 

Cited  in  footnote  to  Commercial  &  F.  Bank,  v.  Worth,  30  L.  R.  A.  261,  which 
denies  right  of  legislative  committee  to  draw  per  diem  or  mileage  after  legis- 
lature adjourns. 
legislative  Journals  as  evidence  of  legislative  acts.        •'••'•^•: 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Simons,   75  Kan.   133,   88  Pac.  551,  on? 
resort  to  the  legislative  journals  to  overthrow  bill  properly  approved. 
Power  of  conrt  to  decide  right   to  office. 

Cited  in  State  ex  rel.  Werts  v.  Rogers,  56  N.  J.  L.  634,  23  L.  R.  A.  379,  28  Atl. 
726    (dissenting  opinion),  majority  denying  jurisdiction  of  judicial   department 
to  decide  which  of  two  rival  bodies  each  claiming  to  be  senate,  is  the  constitu- 
tional body. 
—  To  pass  on  legality  of  legislative  acts. 

Cited  in  McConaughy  v.  Secretary  of  State,  106  Minn.  415,  119  N.  W.  408V 
holding  that  the  supreme  court  can  determine  whether  a  constitutional  amend- 
ment has  been  legally  adopted  as  that  is  a  judicial  question. 
Appointment   to   office  not  vacant. 

Cited  in  Somerset  v.  Somerset  Bkg.  Co.  109  Ky.  553,  60  S.  W.  5,  holding  that 
appointment  of  councilman  when  dc  jure  officer  was  filling  position  supposed  to 
be  vacant,  does  not  render  appointee  de  fact  officer;  Com.  v.  Bush,  131  Ky.  393r 
115  S.  W.  249,  holding  that  a  usurper  is  not  an  officer  for  any  purpose,  since 
there  cannot  be  a  de  facto  officer  while  there  is  a  de  jure  one. 
Mandamus  to  compel  canvassing  board  to  act. 

Cited  in  Board  of  Education  v.  Welch,  51  Kan.  809,  33  Pac.  654,  holding  that 
city  council,  as  canvassing  board,  may  be  compelled  to  reconvene  where  it  has 
adjourned  sine  die  without  acting. 

19  L.  R.  A.  558,  HACKETT  v.  HACKETT,  18  R.  I.   155,  49  Am.  St.  Rep.  762, 

26  Atl.  42. 
Dead   body  — —  Post-mortem    examination. 

Cited  in  Burney  v.  Children's  Hospital,  169  Mass.  60,  38  L.  R.  A.  415,  footnote 
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p.  413,  61  Am.  St.  Rep.  273,  47  N.  E.  401,  sustaining  action  by  father  against 
hospital  for  unauthorized  autopsy  on  body  of  infant  child;  Medical  College  v. 
Rushing,  1  Ga.  App.  469,  57  S.  E.  1083,  holding  that  the  medical  college  of  the 
state  university  not  being  a  public  institution  but  treating  patients  for  com- 
pensation, was  liable  for  the  mutilation  of  the  dead  body  of  a  patient  who  died 
at  the  hospital;  Koerber  v.  Patek,  123  Wis.  459,  68  L.R.A.  959,  102  N.  W. 
40,  holding  that  in  the  absence  of  a  surviving  spouse  a  son  has  the  right  to 
maintain  an  action  for  the  mutilation  of  the  dead  body  of  the  parent. 

Cited  in  notes   (31  L.  R.  A.  540)    on  power  of  coroner  to  order  post-mortem 
examination;    (75  Am.  St.  Rep.  425,  428)    on  rights  in  and  to  dead  bodies  and 
remedies  for  their  enforcement;    (8  Eng.  Rul.  Cas.  477)   on  rights  in,  and  duties 
as  to,  dead  bodies. 
Sale  of. 

Cited  in  footnote  to  Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt 
to  make  unauthorized  sale  of  dead  body  of  human  being  a  misdemeanor. 
Burial    of. 

Cited  in  O'Donnell  v.  Slack,  123  Cal.  290,  43  L.  R.  A.  390,  footnote  p.  388,  55 
Pac.  906,  which  holds  widow  entitled  to  dispose  of  corpse  as  against  stranger  in 
blood;  Pettigrew  v.  Pettigrew,  207  Pa.  316,  64  L.  R.  A.  181,  footnote  p.  179,  99 
Am.  St.  Rep.  795,  56  Atl.  878,  holding  that  widow  does  not  waive  her  right  of 
control  over  interment  of  husband's  body  by  waiving  right  to  administer  upon 
estate;  Neighbors  v.  Neighbors,  112  Ky.  164,  65  S.  W.  607,  holding  that  widow 
has  right,  in  preference  to  brothers  and  sisters,  to  select  husband's  burial  place ; 
Louisville  &  N.  R.  Co.  v.  Wilson,  123  Ga.  66,  51  S.  E.  24,  3  Ann.  Cas.  128,  on 
the  right  of  the  widow  to  the  control  of  the  dead  body  of  the  husband;  Litteral 
v.  Litteral,  131  Mo.  App.  312,  111  S.  W.  872,  holding  that  the  widow  has 
a  quasi-property  right  in  the  control  and  burial  of  the  body  of  her  husband  as 
against  his  next  of  kin;  McGann  v.  McGann,  28  R.  I.  134,  66  Atl.  52,  holding 
that  as  the  widow  primarily  had  the  control  of  the  dead  body  of  the  husband, 
and  being  his  administratrix,  she  had  the  right  to  choose  the  monument  for  his 
grave;  Waldron's  Petition,  26  R.  I.  88,  67  L.R.A.  123,  106  Am.  St.  Rep.  688,  58 
Atl.  453,  holding  that  a  burial  lot  does  not  pass  under  a  general  residuary  de- 
vise but  passes  to  the  heirs  as  intestate  property,  because  of  the  right  of  the 
widow  and  next  of  kin  to  the  control  of  the  corpse;  Butterworth  &  Sons  v. 
Teale,  54  Wash.  18,  102  Pac.  768,  18  Ann.  Cas.  854;  Anderson  v.  Acheson,  132 
Iowa,  758,  9  L.R.A.  (N.S.)  223,  110  N.  W.  335, — on  the  right  to  the  custody 
and  the  control  of  a  deed  body  before  burial;  Beaulieu  v.  Great  Northern  R.  Co. 
103  Minn.  52,  19  L.R.A. (N.S.)  569,  114  N.  WT.  353,  14  Ann.  Cas.  462,  on  the 
interference  with  the  possession  of  a  dead  body  as  being  an  actionable  wrong. 

Cited  in  footnotes  to  McEntee  v.  Bonacum,  60  L.  R.  A.  440,  which  holds  next  of 
kin  of  unmarried  person  entitled  to  custody  of  body  and  to  decide  on  place  of 
burial;  Enos  v.  Snyder,  53  L.  R.  A.  221,  which  holds  next  of  kin  entitled  to  de- 
cedent's body  for  burial,  as  against  disposition  by  will;  Wright  v.  Hollywood 
Cemetery  Corp.  52  L.  R.  A.  621,  which  sustains  right  of  grandmother  of  orphan 
child  living  with  her,  to  determine  place  of  burial;  Pettigrew  v.  Pettigrew,  64 
L.R.A.  179,  which  sustains  widow's  right  to  control  interment  of  interstate  hus- 
band's corpse;  Koerber  v.  Patek,  68  L.R.A.  956,  which  holds  that  legal  right  to 
bury  corpse  vests  in  nearest  relative  of  decedent  so  situated  as  to  be  able  and 
willing  to  perform  the  duty. 

Cited  in  note  (3  L.R.A.  (N.S.)  489)  on  injunctive  relief  as  to  cemetery  prop- 
erty, burials,  or  removal  of  remains. 
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—  Removal  of. 

Cited  in  Re  Richardson,  29  Misc.  370,  60  X.  Y.  Supp.  539,  granting  petition  of 
wife  for  removal  of  body  of  husband  to  another  cemetery;  Gardner  v.  Swan  Point 
Cemetery,  20  R.  I.  649,  78  Am.  St.  Rep.  897,  40  Atl.  871,  holding  that  buried 
body  should  remain  undisturbed,  and  it  is  duty  of  next  of  kin  to  protect  this 
right;  Wilson  v.  Read,  74  X.  IT.  326,  16  L.R.A.  (X.S.)  335,  122  Am.  St.  Rep. 
D73,  68  Atl.  37,  holding  that  disputes  as  to  the  removal  of  dead  bodies  must  be 
settled  by  a  court  of  equity. 

Cited  in  footnotes  to  Choppin  v.  Dauphin,  33  L.  R.  A.  133,  which  denies  right 
-of  owner  of  tomb  to  require  removal  of  remains  of  dead;  Thompson  v.  Deeds,  35 
L.  R.  A.  56,  which  denies  widoAv's  right  to  remove  husband's  body  from  lot  owned 
lay  daughter,  though  sustaining  right  to  erect  monument  thereon. 

Cited  in  note  (42  L.  R.  A.  722,  723)  on  liability  for  disinterment  of  dead 
"bodies  and  actions  relating  thereto. 

19  L.  R.  A.  560,  ELLIS  v.  DE  GARMO,  17  R.  I.  715,  24  Atl.  579. 
Exemption    of   nonresidents    from    arrest   or   service   of   process   while   at- 
tending  court. 

Cited  in  Eliason's  Petition,  19  R.  I.  118,  32  Atl.  166,  holding  nonresident  upon 
•discharge  from  arrest  in  assumpsit  by  taking  poor  debtor's  oath,  exempt  from 
arrest  in  another  action;  Murray  v.  Wilcox,  122  Iowa,  190,  64  L.  R.  A.  536,  97 
X.  W.  1087,  holding  one  coming  into  state  to  attend  trial  as  required  by  bail 
"bond,  exempt  from  service  of  process  in  civil  action. 

Cited  in  footnotes  to  Parker  v.  Marco,  20  L.  R.  A.  45,  which  holds  exempt  from 
service,  nonresident  sued  in  Federal  court;  Holyoke  &  S.  H.  F.  Ice  Co.  v.  Amsden, 
121  L.  R.  A.  319,  which  holds  party  or  witness  not  exempt  from  service  of  process 
in  passing  through  other  state  to  attend  court. 

Cited  in  notes  (25  L.  R.  A.  721)  on  privilege  of  nonresident  witness  from 
suit;  (14  L.R.A. (X.S.)  667)  on  privilege  of  suitor  or  witness  from  process  as 
affected  by  route  taken  or  time  consumed;  (76  Am.  St.  Rep.  537)  on  exemption 
from  service  of  civil  process. 

Disapproved  in  Dickinson  v.  Farwell,  71  X.  H.  215,  51  Atl.  624,  holding  arrest 
in  civil  suit  of  one  attending  reference  as  witness  and  before  he  had  finished  his 
testimony,  void. 

19  L.  R.  A.  563,  XEWHARD  v.  PEXXSYLVAXIA  R.  CO.  153  Pa.  417,  26  Atl. 

105. 
Duty    of    railroad    company    at    crossings To    n  i  v«-    signals. 

Cited  in  Faust  v.  Philadelphia  &  R.  R.  Co.  191  Pa.  423,  43  Atl.  329,  holding 
railroad  company  not  relieved  from  duty  to  give  signals  at  crossing  by  fact  that 
rumbling  of  engine  could  be  heard  mile  away;  Chicago,  B.  &  Q.  R.  Co.  v.  Roberts, 
3  Xeb.  (Unof.)  429,  91  X.  W.  707,  holding  that  a  railway  train  has  the  right 
of  way  over  a  country  highway  crossing,  and  if  the  trainmen  are  not  negligent, 
the  company  is  not  liable  for  the  frightening  of  a  team  by  a  train  crossing  in 
front  of  the  same. 
—As  to  speed  of  trains. 

Cited  in  Knox  v.  Philadelphia  &  R.  R.  Co.  202  Pa.  506,  52  Atl.  90,  Affirming 
17  Montg.  Co.  L.  Rep.  178,  holding  that  passenger  train  need  not  slacken  speed 
at  country  crossing;  Carman  v.  Central  R.  Co.  10  Kulp,  88,  holding  it  not  negli- 
gence to  run  trains  over  country  crossing  without  checking  speed;  Custer  v. 
Baltimore  &  O.  R.  Co.  206  Pa.  533,  55  Atl.  1130,  sustaining  right  of  railroad 
company  to  mn  its  trains  at  rate  of  60  miles  per  hour  over  crossing  in  populous 
suburb,  where  crossing  protected  by  gates  and  watchman;  Custer  v.  Baltimore 
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&  0.  R.  Co.  9  Del.  Co.  Rep.  57,  holding  that  there  is  no  limit  to  rate  of  speed 
at  which  railroad  may  run  trains  over  crossings  of  country  roads,  so  long  as 
bounds  of  safety  are  not  transgressed;  Lake  Shore  &,  M.  S.  R.  Co.  v.  Barnes,  166- 
Ind.  11,  3  L.R.A.  (N.S.)  781,  76  N.  E.  629,  holding  that  in  the  absence  of 
statutory  regulations  it  is  not  negligence  per  se  to  run  a  train  over  a  country 
highway  crossing  at  a  high  rate  of  speed,  consistent  with  the  safety  of  the 
persons  and  property  entrusted  to  their  charge. 

Cited   in  note    (3   L.R.A.  (N.S.)    780)    on   speed  of  train   at  country  crossing 
as  negligence. 
Contributory   negligence    of    traveler    at    crossing. 

Cited  in  Shufelt  v.  Flint  &  P.  M.  R.  Co.  96  Mich.  345,  55  N.  W.  1013  (dis- 
senting opinion),  majority  holding  that  traveler  must  look  both  ways  before 
crossing  railroad;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  662, 
95  N.  W.  161  (dissenting  opinion),  majority  holding  traveler  struck  by  trolley 
car  at  crossing  presumed  guilty  of  contributory  negligence  when  he  has  full  view 
of  track  and  might  have  seen  car  if  he  had  looked;  Kline  v.  Philadelphia  &  R. 
R.  Co.  20  Montg.  Co.  L:  Rep.  193,  holding  that  one  about  to  cross  railroad  must 
seek  place  to  look  where  he  can  see,  if  that  can  be  done  or  he  will  be  deemed  guilty 
of  contributory  negligence;  Newman  v.  Delaware,  L.  &  W.  R.  Co.  203  Pa.  534,. 
53  Atl.  345,  holding  that  the  question  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  stopping  the  second  time  nearer  the  track  to  look 
and  listen,  was  a  question  for  the  jury;  Anspach  v.  Philadelphia  &  R.  R.  Co. 
225  Pa.  532,  28  L.R.A. (N.S.)  384,  74  Atl.  373,  holding  that  the  railroad  com- 
pany was  not  liable  for  injuries  to  a  person  injured  at  a  crossing,  where  he- 
drove  upon  the  crossing  without  stopping  to  look  or  listen,  where  the  train- 
men were  not  guilty  of  any  negligence;  Perjus  v.  Citizens'  Electric  Light  &  Gas 
Co.  131  Iowa,  713,  109  N.  W.  280,  holding  that  where  the  evidence  as  to  con- 
tributory negligence  of  the  plaintiff  was  such  that  reasonable  minded  men 
would  differ  in  their  opinions  upon  it,  it  was  proper  to  submit  it  to  the  jury ; 
Schwarz  v.  Delaware,  L.  &  W.  R.  Co.  218  Pa.  197,  67  Atl.  213,  Reversing  12 
Luzerne  Leg.  Reg.  Rep.  70,  on  the  rate  of  speed  as  affecting  the  negligence  of 
the  company  where  signals  are  given  for  highway  crossing. 

Cited  in  footnotes  to  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which 
holds  failure  to  look  for  train  when  within  35  feet  of  track,  negligence ;  Woehrle 
v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349,  which  holds  traveler's  failure  to- 
look  and  listen  when  watchman  absent  not  negligence  per  se ;  Oleson  v.  Lake 
Shore  &  M.  S.  R.  Co.  32  L.  R.  A.  149,  which  holds  it  negligent  to  attempt  to 
cross  immediately  after  passage  of  train  whose  smoke  obstructs  view;  Lorenz  v. 
Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  negligence  of  one 
pursuing  cow,  in  not  looking  and  listening  before  crossing  railroad  track,  for 
jury;  Colorado  &  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  holds  failure 
to  look  and  listen  before  crossing  track  not  excused  by  existence  of  building  ad- 
joining highway  which  would  obstruct  view  of  tracks  and  by  noise  created 
therein  which  would  prevent  hearing  approaching  train. 

Cited  in  note   (116  Am.  St.  Rep.  126)    on  presumption  of  exercise  of  care  by 
traveler  at  crossing. 
Controverted    evidence    treated    as    fact. 

Cited  in  Safe  Deposit  Bank  v.  Schuylkill  County,  190  Pa.  194,  42  Atl.  539, 
holding  that  certain  degrees  of  proof,  though  controverted,  are  so  important  that 
court  will  treat  it  as  fact;  Boyle  v.  Mahanoy  City,  19  Pa.  Co.  Ct.  196,  holding- 
that  evidence  of  all  witnesses,  except  plaintiff,  that  street  crossing  was  not  icy- 
will  be  treated  as  fact;  Harvey  v.  Schuylkill  Real  Estate  Title,  Ins.  &  T.  Co.  24; 
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Pa.  Co.  Ct.  594,  holding  that  court  will  accept  as  fact  that,  under  by-laws,  solic- 
itor for  title  and  trust  company  is  not  empowered  to  sell  or  receive  money  for 
securities;  Hurwitz  v.  Schuykill  Valley  Traction  Co.  20  Montg.  Co.  L.  Rep.  33; 
Walter  v.  Philadelphia,  B.  &  W.  R.  Co.  11  Del.  Co.  Rep.  503, — to  the  point  that 
where  several  witnesses  testify  warning  was  given,  and  opposing  witnesses  say 
they  did  not  hear  warning  given,  and  opportunities  for  hearing  by  such  wit- 
nesses were  indifferent,  legal  conclusion  is  warning  was  given;  Landis  v.  Curtis 
&  J.  Co.  224  Pa.  403,  73  Atl.  424,  on  treating  uncontroverted  evidence  as  a  fact. 

Distinguished  in  "McGibeny  v.  Realty  Co.  20  Pa.  Dist.  R.  1061,  holding  that 
where   application  for  judgment  relies  upon  existence  of  fact  which  is  neither 
distinctly  admitted  nor  so  conclusively  established  that  court  must  treat  it  as 
fact,  application  will  be  refused. 
Reservation    of    question    of    law. 

Cited  in  Suter  v.  Findlay,  27  Pittsb.  L.  J.  N.  S.  351,  13  Montg.  Co.  L.  Rep.  74, 
19  Pa.  Co.  Ct.  11,  6  Pa.  Dist.  R.  253,  holding  reservation  "whether  there  is  any 
•evidence  that  would  entitle  plaintiff  to  recover"  proper;  Koons  v.  McNamee,  42 
W.  N.  C.  24,  6  Pa.  Super.  Ct.  451,  holding  question  "whether  plaintiff  under  all 
evidence  adduced  has  an  easement  in  defendant's  land"  not  pure  question  of  law ; 
Scott  v.  Dewey,  23  Pa.  Super.  Ct.  403,  holding  reservation  "whether  or  not  there 
is  any  evidence  to  submit  to  jury  of  want  of  probable  cause  in  bringing  criminal 
prosecution"  sufficient,  in  action  for  malicious  prosecution;  Boyle  v.  Mahanoy 
City,  187  Pa.  6,  42  W.  N.  C.  425,  40  Atl.  1093,  holding  reservation  "whether  there 
is  any  evidence  which  entitles  plaintiff  to  recover,"  good  in  action  for  personal 
injuries;  Fisher  v.  Scharadin,  186  Pa.  569,  40  Atl.  1091,  Affirming  42  W.  N.  C. 
396,  holding  reservation  "whether  there  is  any  evidence  which  entitles  plaintiff 
to  recover"  sufficient  in  ejectment  action  without  statement  of  facts  on  which 
point  is  based;  Williams  v.  Crystal  Lake  Water  Co.  191  Pa.  101,  43  Atl.  206. 
Affirming  7  Pa.  Dist.  R.  459,  holding  reservation  "that  under  all  the  evidence, 
verdict  should  be  for  defendant,"  improper  in  action  of  trespass  for  taking  stone; 
Casey  v.  Pennsylvania  Asphalt  Paving  Co.  198  Pa.  354,  47  Atl.  1128,  upholding 
reservation,  in  action  for  personal  injuries  "whether  under  the  disputed  testi- 
mony the  relation  of  person  named  to  defendant  company  was  such  as  to  make 
it  responsible  for  results  of  its  improper  order;"  Wells  v.  Erie  R.  Co.  232  Pa. 
334,  81  Atl.  330,  holding  that  reservation  in  following  form  is  good:  "We  re- 
serve as  question  of  law  whether  or  not  there  is  any  evidence  in  case  upon 
•which  plaintiff  is  entitled  to  recover;"  Bauschard  County  v.  Fidelity  &  C.  Co. 
21  Pa.  Super.  Ct.  371,  holding  a  reservation  of  a  question  of  law  as  follows, 
"whether  there  is  any  evidence  in  the  case  that  will  entitle  the  plaintiff  to  a 
verdict,"  is  a  good  reservation. 

Distinguished  in  Mayne  v.  Fidelity  &  Deposit  Co.  198  Pa.  491,  48  Atl.  469, 
holding  reservation  "whether  there  is  any  evidence  entitling  plaintiff  to  recover" 
insufficient  in  action  of  assumpsit  on  bond. 

Cited,  as  overruled  in  effect,  in  Alcorn  v.  Christian,  4  Pa.  Super.  Ct.  597,  hold- 
ing reservation  "whether  there  is  any  evidence  to  be  submitted  to  jury  upon 
•which  plaintiff  is  entitled  to  recover"  sufficient. 

19  L.  R.  A.  568,  COM.  ex  rel.  McKIRBY  v.  MACFERRON,  152  Pa.  244,  25  Atl. 

556. 
Repeal   of  special   by  general   act. 

Cited  in  Com.  v.  Moir,  199  Pa.  552,  53  L.  R.  A.  844,  85  Am.  St.  Rep.  801,  49 
Atl.  351,  holding  local  laws  not  repealed  by  general  ones  unless  such  intent  is 
•expressed  or  unavoidably  implied;  Re  Contested  Election,  20  Pa.  Co.  Ct.  615, 
folding  that  general  act  relating  to  election  in  boroughs  not  divided  into  wards 
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repeals  act  incorporating  certain  borough,  so  far  as  it  relates  to  election  of  coun- 
cilman; Com.  ex  rel.  Mullahey  v.  Straughas,  24  Pa.  Co.  Ct.  149,  holding  that 
general  act  regulating  boroughs  repeals  special  act  so  far  as  it  relates  to  treas- 
urer; Com.  use  of  Cambria  County  v.  Lloyd,  2  Pa.  Super.  Ct.  15,  38  W.  X.  C. 
294,  holding  special  law  not  affected  by  subsequent  general  act,  when  latter  con- 
tains provision  exempting  former  from  its  application;  Bruce  v.  Pittsburg,  160 
Pa.  161,  30  Atl.  831,  and  Chalfant  v.  Edwards,  38  W.  N.  C.  262,  34  Atl.  922r 
holding  local  statute  limiting  indebtedness  of  Pittsburg  repealed  by  general  act 
allowing  cities  to  increase  their  indebtedness  2  per  cent  upon  assessed  value  of 
property;  Com.  ex  rel.  Schweyer  v.  Dimer,  17  Pa.  Co.  Ct.  507,  holding  that  gen- 
eral statute  regulating  election  of  burgesses  repeals  act  relating  to  election  in  par- 
ticular borough ;  Com.  v.  Kempsmith,  13  Pa.  Co.  Ct.  671,  holding  act  authorizing 
chief  burgess  to  preside  over  town  council  not  repealed  by  subsequent  general  act 
which  is  silent  on  question  as  to  presiding  officers;  Fraim  v.  Lancaster  County, 
171  Pa.  439,  37  W.  N.  C.  157,  33  Atl.  339,  holding  general  act  making  fees  of 
constables  uniform  repealed  local  act;  \Yeaver  v.  Schuylkill  County,  23  Pa.  Co. 
Ct.  509,  9  Pa.  Dist.  R.  468,  holding  general  act  providing  salary  for  policemen 
repeals  former  special  act  allowing  fees;  Grubb  v.  Weaver,  19  Pa.  Co.  Ct.  611, 
and  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  659,  holding  special  act  creating  municipal 
board  of  water  works  repealed  by  subsequent  general  act  relating  to  municipal 
water  works;  Jadwin  v.  Hurley,  10  Pa.  Super.  Ct.  110,  holding  that  act  provid- 
ing for  appointment  of  appraisers  by  county  commissioners  repeals  special  act 
authorizing  appointment  by  council  of  certain  city;  Quinn  v.  Cumberland 
County,  162  Pa.  61,  34  W.  N.  C.  431,  29  Atl.  289,  Reversing  13  Pa.  Co.  Ct.  607, 
holding  that  act  authorizing  establishment  of  boards  of  health  in  every  borough 
repeals  act  relating  to  one  borough;  Fayette  County  v.  Fayette  County,  18 
Pa.  Dist.  R.  56,  35  Pa.  Co.  Ct.  503,  holding  a  general  law  fixing  the  salaries 
of  directors  of  the  poor  repealed  a  statute  applicable  to  one  county;  Re  Second 
Class  Twp.  15  Pa.  Dist.  R.  643,  32  Pa.  Co.  Ct.  5,  holding  an  act  providing  for 
the  election  of  road  officials  with  the  intent  to  establish  a  uniform  system  of 
roads  repeals  all  special  laws  on  the  subject;  Sun  &  B.  Pub.  Co.  v.  Bennett,  26 
Pa.  Super.  Ct.  248,  holding  an  act  revising  and  consolidating  the  laws  relative 
to  granting  liquor  licenses,  repealed  a  local  statute  as  to  one  county;  Scranton 
City  v.  Ansley,  34  Pa.  Super.  Ct.  137,  holding  that  a  statute  making  laws  ap- 
plicable to  a  certain  class  of  cities  apply  when  they  become  of  a  higher  class, 
does  not  repeal  inconsistent  laws  applicable  to  such  higher  class;  Heyler  v.. 
Watertown,  16  S.  D.  29,  91  N.  W.  334,  holding  that  an  act  providing  that  any 
city  could  construct  a  system  of  sewerage  and  providing  means  of  payment 
therefor,  applied  to  all  cities  whether  incorporated  under  a  special  charter  or 
not. 

Cited  in  note   (88  Am.  St.  Rep.  284,  286)   on  implied  repeal  of  statutes. 

Distinguished  in  Shroder  v.  Lancaster,  170  Pa.  139,  36  W.  N.  C.  573,  32  Atl. 
587,  Reversing  15  Pa.  Co.  Ct.  469,  11  Lane.  L.  Rev.  391,  holding  that  general  act 
authorizing  condemnation  of  property  for  water  supply  does  not  repeal  local  act 
establishing  water  works  in  certain  city;  Com.  use  of  Cambria  County  v.  Dillon, 
17  Pa.  Co.  Ct.  233,  holding  that  act  regulating  compensation  of  county  commis- 
sioners does  not  repeal  by  implication  special  act  relating  to  particular  county; 
Com.  v.  Allis,  19  Pa.  Super.  Ct.  134,  holding  that  general  act  relating  to  settling 
township  treasurers'  accounts  did  not  repeal  special  act  relating  to  settlement  of 
accounts  in  particular  county;  Com.  v.  Brown,  210  Pa.  37,  59  Atl.  479,  holding 
that  an  act  to  regulate  the  letting  of  contracts  in  certain  counties  is  not  re- 
pealed by  a  general  act  regulating  the  letting  of  contracts  for  the  erection  of 
public  buildings;  Nissley  v.  Lancaster  County,  215  Pa.  567,  64  Atl.  794,  27  Pa.. 


587  L.  R.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  570 

Super.  Ct.  410,  22  Lane.  L.  Rev.  205,  holding  that  an  act  to  fix  the  salaries  of 
the   county   directors   of   the   poor    in  counties   of   over   150.000   inhabitants   does 
not  repeal  the  acts  creating  the  office  of  and  fixing  the  salaries  of,  directors  of 
poor  of  Lancaster  county,  they  not  being  county  officers. 
—  H«-la(  iiiji    to    taxes    nml    collectors. 

Cited  in  Com.  ex  rel.  Schweyer  v.  Wunch,  167  Pa.  188,  31  Atl.  551,  holding  that 
act  authorizing  election  of  tax  collectors  in  all  townships  repeals  act  relating  to 
one;  Com.  ex  rel.  Garman  v.  McDonnell,  7  Kulp,  361,  3  Pa.  Dist.  R.  769;  Com. 
v.  Middletown,  3  Pa.  Dist.  R.  640;  Com.  ex  rel.  Hendrickson  v.  Benson,  15  Pa. 
Co.  Ct.  237, — holding  that  general  act  regulating  election  of  borough  and  town 
collectors  repeals  act  providing  for  appointment  of  elector  for  particular  bor- 
ough; Com.  ex  rel.  Hillegass  v.  Huffman,  6  Pa.  Super.  Ct.  215,  19  Pa.  Co.  Ct.  582, 
holding  that  general  act  authorizing  election  of  borough  tax  collectors  repeal* 
act  providing  for  collection  of  taxes  in  particular  co\mty;  Bear  v.  Eshleman,  14 
Lane.  L.  Rev.  275,  holding  that  general  act  authorizing  election  of  borough  and 
township  tax  collectors  repeals  act  providing  that  collection  of  taxes  in  partic- 
ular township  be  let  to  lowest  bidder;  Chester  v.  Sinex,  8  Del.  Co.  Rep.  161r 
holding  that  general  act  relating  to  time  during  which  taxes  shall  be  liens  re^ ' 
peals  special  act  applicable  to  one  county;  Easton  v.  Drake,  9  Kulp,  325,  6 
Northampton  Co.  Rep.  123,  holding  statutes  making  taxes  on  unseated  lands 
liens  thereon  protected  when  not  in  conflict  with  subsequent  general  acts; 
Chester  v.  Sinex,  10  Pa.  Dist.  R.  620,  holding  that  a  general  tax  law  applicable 
to  all  counties  repeals  a  local  one;  Harrisburg  v.  Harrisburg  Gas  Co.  219  Pa. 
81,  67  Atl.  904,  31  Pa.  Super.  Ct.  536,  holding  that  where  the  intention  of 
the  legislature  appears  to  be  the  creation  of  a  uniform  system  of  taxation,  the 
general  act  repeals  special  local  acts. 
Relating:  to  assessors. 

Cited  in  Kuhlman  v.  Smeltz,  12  Lane.  L.  Rev.  163,  holding  special  act  relating 
to  election  of  assessor  in  each  ward  for  state,  county,  and  city  purposes  repealed 
in  part  by  general  act  creating  separate  office  for  assessor  for  county  purposes. 

Distinguished  in  Buckwalter  v.  Lancaster  County,  16  Lane.  L.  Rev.  86,  holding 
that  general  act  as  to  tax  collectors  being  silent  as  to  their  compensation  did  not 
repeal  local  act  relating  to  compensation  of  collector  in  particular  township; 
Marquette  v.  Berks  County,  3  Pa.  Super.  Ct.  43,  holding  act  providing  that 
assessors  shall  keep  record  of  time  employed  and  shall  be  paid  $2  per  day,  does 
not  repeal  special  act  of  1865  allowing  $2.50  per  day  for  time  assessors  actually 
engaged. 
Local  and  special  acts. 

Cited  in  Cornman  v.  Hagginbotham,  227  Pa.  552,  76  Atl.  721,  25  Montg.  Co 
L.  Rep.  197,  holding  that  a  law  abolishing  the  office  of  township  tax  collector 
in  townships  of  the  first  class,  is  not  a  local  or  special  law  in  violation  of  the 
constitution  prohibiting  same. 

19  L.  R.  A.  570,  STERNBERG  v.  STATE,  36  Neb.  307,  54  N.  W.  553. 

Followed  without  discussion  in  Rice  v.  State,  36  Neb.  319,  54  N.  W.  555.       -:  , 
Municipal   control   of   pnblic   service   corporations. 

Cited  in  Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  267,  8  L.R.A.  (N.S.) 
536,  116  Am.  St.  Rep.  944,  108  N.  W.  65,  9  Ann.  Cas.  819,  holding  that  a  state 
has  the  power  to  regulate  the  rates  at  which  a  gas  company  furnished  gas  to 
a  municipality. 

Cited  in  footnote  to  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.  R.  A.  822,  which 
sustains  city's  power  to  stipulate  as  to  maximum  rates  for  gas. 


19  L.R.A.  570i  L.  R.  A.  CASES  AS  AUTHORITIES.  588 

^^  Of    street    railways. 

Cited  in  Detroit  v.  Ft.  Wayne  &  B.  I.  R.  Co.  95  Mich.  460,  20  L.  R.  A.  80, 
footnote  p.  79,  35  Am.  St.  Rep.  580,  54  N.  W.  958,  sustaining  ordinance  requir- 
ing tickets  to  be  kept  for  sale  on  street  cars;  West  Bloomfield  Twp.  v.  Detroit 
United  R.  Co.  146  Mich.  201,  117  Am.  St.  Rep.  628,  109  X.  W.  258,  holding  that 
tickets  should  be  on  sale  on  cars,  where  the  franchise  required  the  issuance 
of  tickets;  Kennedy  v.  Birmingham  R.  Light  &  P.  Co.  138  Ala.  231,  35  So. 
108,  holding  that  the  ejection  of  a  passenger  from  a  street  car  was  unlawful 
where  he  tendered  the  price  of  a  ticket  which  was  less  than  the  amount  of  the 
•cash  fare,  where  no  tickets  were  sold  at  the  station  where  he  boarded  the  car. 
though  they  were  on  sale  a  short  distance  away. 

Cited  in  footnotes  to  Rice  v.  Detroit,  Y.  &  A.  A.  R.  Co.  48  L.  R.  A.  84,  which 
holds  street  railway  company  required  by  franchise  to  sell  tickets  at  reduced 
rates  to  passenger  getting  on  car  anywhere  on  line;  Chicago  Union  Traction  Co. 
-v.  Chicago,  59  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  compensation 
of  horse  car  companies,  and  require  giving  of  transfers;  State  ex  rel.  Bump  v. 
Omaha  &  C.  B.  R.  &  Bridge  Co.  52  L.  R.  A.  315,  which  holds  void,  ordinance  re- 
quiring sale  of  tickets  to  residents  of  city  as  condition  of  extending  street  rail- 
way franchise. 

Cited  in  notes   (39  L.  R.  A.  619)   on  municipal  control  over  public  nuisances 
'upon  public  streets  and  highways  created  by  street  railroads  and  other  electrical 
•companies;    (16  L.R.A. (N.S.)    652)   on  right  of  municipality  to  contract  for  free 
"transportation   or   special   rates   on   street   cars. 
l/«-«isl:i  t  i  \  «•    power   to    fix    tolls. 

Cited  in  notes  (33  L.  R.  A.  180)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (6  L.R.A. (N.S.)  835)  on  businesses  affected  with  public  interest  sub- 
jecting them  to  regulation  and  control  in  respect  to  rates  or  prices. 

19  L.  R.  A.  575,  Re  CONSTRUCTION  OF  CONSTITUTIONAL  PROVISION,  3  S- 

D.  548,  54  N.  W.  650. 
Court's  duty  to  answer  questions  submitted. 

Cited  in  Re  Bd.  of  Public  Lands  &  Bldgs.  37  Neb.  434,  55  N.  W.   1092    (dis- 
senting opinion),  majority  holding  it  to  be  duty  of  court  to  answer  question  sub- 
mitted by  board  of  public  lands  and  buildings  as  to  its  duties,  powers,  etc. 
—  Questions   submitted   by   governor. 

Cited  in  Re  House  Resolution  No.  30,  10  S.  D.  251,  72  N.  W.  892,  refusing  tc 
answer  question  of  governor  as  to  constitutionality  of  act  requiring  justices  of 
court  to  answer  important  questions,  because  involving  personal  and  property 
rights;  Re  Chapter  6,  Sess.  Laws  of  1890,  8  S.  D.  276,  66  N.  W.  310,  refusing  to 
answer  questions  of  governor  as  to  duration  of  terms  of  regents. 

Distinguished  in  Re  State  Census,  6  S.  D.  541,  62  N.  W.  129,  answering  ques- 
tion propounded  by  governor  at  bequest  of  legislature  as  to  census  because  prop- 
erty rights  were  not  involved. 

19  L.  R.  A.  577,  ILLINOIS  C.  R.  CO.  v.  SMITH,  70  Miss.  344,  35  Am.  St.  Rep 

651,  12  So.  461. 
'Garnishment ;   what   subject   to. 

Cited  in  Cooper  v.  Adel  Security  Co.  122  N.  C.  465,  30  S.  E.  348,  holding  un- 
paid balances  for  stock  subscription  of  foreign  corporation,  property  subject  to 
Attachment. 

Cited  in  footnotes  to  Rustad  v.  Bishop,  50  L.  R.  A.  168,  which  denies  right  tc 
liold  back  successive  amounts  of  exempt  wages  by  successive  garnishments,  and 
reach  same  by  new  garnishment  after  exemption  period  expires;  Neufelder  v. 
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German  American  Ins.  Co.  22  L.  -R.  A.  287,  which  holds  fund  kept  by  foreign  in- 
surance company  in  own  state  for  payment  of  losses  there  and  elsewhere  subject 
to  garnishment ;  Bishop  v.  Middleton,  26  L.  R.  A.  445,  which  upholds  application 
to  existing  debts,  of  act  prohibiting  evasion  of  exemption  of  wages. 

Cited  in  note  (36  L.  R.  A.  582)  on  debtor's  right  of  action  against  creditor  for 
collecting    debt    in    another  jurisdiction    in  evasion    of  exemption    laws  of    their 
domicil. 
Situs    of    debt. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  68  Fed.  689,  denying 
right  to  garnish  wages  due  in  Georgia  by  receiver  appointed  there  in  Federal 
court,  on  intervention  of  creditor  in  Tennessee,  without  service  on  debtor; 
Southern  P.  Co.  v.  Lyon,  99  Miss.  392,  34  L.R.A.(N.S.)  235,  54  So.  728;  Becker 
v.  Illinois  C.  R.  Co.  158  111.  App.  525, — to  the  point  that  exemption  of  wages 
by  law  of  state  where  debtor  and  creditor  reside,  cannot  be-  defeated  by  garnish- 
ment in  another  state  although  debtor  is  corporation  which  has  residence  in 
such  other  state;  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  146  Fed.  413,  on 
the  situs  of  a  debt  for  the  purpose  of  garnishment,  also  citing  annotation  on 
this  point;  Ely  v.  Hartford  L.  Ins.  Co.  128  Ky.  811,  110  S.  W.  265,  on  a  judg- 
ment in  garnishment  on  a  debt  due  to  a  nonresident,  as  a  judgment  in  remv 

Cited  in  footnotes  to  Bragg  v.  Gaynor,  21  L.  R.  A.  161,  whicli  holds  debts  due- 
nonresident  have  situs  within  state  for  purpose  of  garnishment;  Singer  Mfg- 
Co.  v.  Fleming,  23  L.  R.  A.  210,  which  holds  situs  of  debtor's  earnings  in  state  of 
residence  for  purpose  of  determining  right  to  exemption;  Bullard  v.  Chaffee,  51 
L.  R.  A.  715,  which  holds  person  garnishable  only  in  state  where  debt  payable,, 
if  creditor  resides  there;  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right 
to  garnish  debtor  not  limited  to  situs  of  chose  in  action;  O'Connor  v.  Walter,  25£ 
L.  R.  A.  650,  which  holds  garnishment  of  wages  in  other  state  by  assignee  of 
claim  against  employer  not  conclusive  as  between  assignor  and  employee;  Strause 
Bros.  v.  Aetna  Ins.  Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company 
for  loss  in  other  state  without  situs,  where  company  has  agent,  for  garnishment 
purposes,  in  third  state;  Pennsylvania  R.  Co.  v.  Rogers.  62  L.  R.  A.  178,  whicli 
holds  debt  due  from  foreign  railroad  company  maintaining,  jointly  with  other- 
railroads,  agency  relating  to  through  freight  not  subject  to  garnishment  by 
courts  of  West  Virginia;  Hawley  v.  Hurd,  52  L.  R.  A.  195,  which  holds  resident- 
trustee  chargeable  upon  debt  payable  to  nonresident  in  state  of  his  domicil;: 
Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  364,  which  holds  that  debt  has  no  situ» 
for  purpose  of  garnishment  in  state  of  which  plaintiff,  defendant,  and  garnishee 
are  nonresidents ;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A.  640,  which  holds 
jurisdiction  of  garnishment  of  debt  determined,  not  by  situs  of  debt,  but  by  lia- 
bility of  garnishee  to  be  sued  thereon;  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F. 
Lang  Co.  27  L.  R.  A.  651,  which  holds  that  debt  may  be  garnished  at  any  place 
where  suit  may  be  brought  thereon  by  creditor;  National  Broadway  Bank  v. 
Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  nonresident 
corporation  not  subject  to  attachment  within  state  when  debtor  is  temporarily 
within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either  of  debtor  or 
of  creditor. 

Cited  in  notes  (67  L.R.A.  209,  222)  as  to  where  debt  garnishable;  (69  Am.  St. 
Rep.  115,  117,  122)  on  situs  of  debts  for  purposes  of  garnishment  and  of  prop- 
erty in  transit  in  hands  of  carriers;  (44  L.  ed.  U.  S.  212)  on  garnishment  of 
debt  due  to  nonresident. 

Annotation  in  main  case  referred  to  with  approval  in  Balk  v.  Harris,  124  N. 
C.  468,  45  L.  R.  A.  260,  70  Am.  St.  Rep.  606,  32  S.  E.  799,  denying  rehearing  ot 
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122  N.  C.  67,  45  L.  R.  A.  2GO,  30  S.  E.  318,  holding  situs  of  debt  for  purposes  of 
garnishment,  at  debtor's  residence. 
Service   of   process. 

Cited  in  Boyle  v.  Musser-Sauntry  Land,  Logging  &  Mfg.  Co.  88  Minn.  464,  97 
Am.  St.  Rep.  538,  93  N.  W.  520,  holding  that  judgment  by  citizen  of  Minnesota 
against  foreign  corporation  having  office  in  that  state  cannot  be  impounded  in 
garnishment  in  state  where  judgment  debtor  was  incorporated,  in  action  brought 
by  corporation  of  that  state  against  judgment  creditor  upon  substituted  service, 
and  referring  particularly  to  annotation  in  19  L.  R.  A.  577 ;  Louisville  &  X.  R. 
Co.  v.  Nash,°118  Ala.  487,  41  L.  R.  A.  333,  footnote  p.  331,  72  Am.  St.  Rep.  181, 
23  So.  825,  holding  situs  of  debt  at  domicil  of  creditor  for  purpose  of  garnish- 
ment, and  referring  particularly  to  annotation  in  19  L.  R.  A.  577. 

Cited  in  footnotes  to  Douglass  v.  Phenix  Ins.  Co.  20  L.  R.  A.  118,  which  denies 
power  to  garnish  domestic  corporation  in  other  jurisdiction  by  service  on  agent; 
Ward  v.  Boyce,  36  L.  R.  A.  549,  which  holds  "trustee  process"  in  other  state,  to 
reach  note  held  by  nonresident  not  personally  served,  ineffectual ;  Swedish  Amer- 
ican Nat.  Bank  v.  Bleecker,  42  L.  R.  A.  283,  which  denies  jurisdiction  of  gar- 
nishment of  foreign  insurance  company  for  loss  occurring  in  other  state,  where 
defendant  served  by  publication,  and  company  by  service  on  insurance  commis- 
sioner; Root  v.  Davis,  23  L.  R.  A.  445,  which  authorizes  garnishment  on  service 
by  publication  of  debt  due  from  resident  to  nonresident  of  county. 

Cited  in  note  (50  L.  R.  A.  597)   on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law. 
Liability  of   g-arnishee,   and  judgment. 

Cited  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  McDonald,  112  111.  App.  402,  holding 
judgment  against  nonresident  garnishee  for  amount  due  employee  no  bar  to  lat- 
ter's  action  for  wages,  where  he  served  affidavit  of  exemption  before  judgment  in 
garnishment  suit. 

Cited  in  footnotes  to  Stewart  v.  Northern  Assur.  Co.  44  L.  R.  A.  101,  which 
holds  judgment  against  garnishee  on  contract  utterly  void  at  domicil  of  nonresi- 
dent debtor  not  personally  served,  no  protection ;  Balk  v.  Harris,  45  L.  R.  A.  257, 
which  holds  debtor  garnished  outside  of  state  not  protected  in  paying  debt  after 
returning  to  domicil ;  Virginia  F.  &  M.  Ins.  Co.  v.  New  York  Carousal  Mfg.  Co. 
40  L.  R.  A.  237,  which  sustains  garnishee's  right  to  prevent  judgment  by  showing 
judgment  rendered  against  him  by  court  at  creditor's  domicil;  Crisp  v.  Ft. 
"Wayne  &  E.  R.  Co.  22  L.  R.  A.  732.  which  holds  garnishee  not  protected  in  pay- 
ang  money  into  court  before  adjudication. 

Cited  in  notes  (47  L.  R.  A.  134)  on  effect  of  judgment  against  garnishee  to 
anerge  or  satisfy  liability  of  principal  debtor. 

19  L.  R.  A.  581,  WILSON  v.  WHITE,  133  Ind.  614,  33  N.  E.  361. 
Taxes   on   life   estate. 

Cited  in  Crater  v.  Ryan,  130  N.  C.  620,  41  S.  E.  800,  holding  taxes  payable 
from  principal,  where  there  is  no  other  property  except  fund  interest  on  which 
is  given  widow  for  life. 

Cited  in  notes  (32  L.  R.  A.  754)  on  duty  of  life  tenant  to  pay  taxes;  (114 
Am.  St.  Rep.  450)  on  respective  duties  of  life  tenants  and  reamindermen  or 
reversioner  to  pay  taxes. 

19  L.  R.  A.  584,  HAMILTON  COUNTY  v.  RASCHE  BROS.  50  Ohio  St.  103,  40 

Am.  St.  Rep.  653,  33  N.  E.  408. 
Retroactive   statutes. 

Cited  in  New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  45  C.  C.  A.  238,  106  Fed. 
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128,  Reversing  99  Fed.  851,  holding  law  legalizing  void  bonds  issued  by  certain 
county  to  build  armory  not  void  as  retroactive  statute;  Kent  v.  Bentley,  10  Ohio 
C.  C.  137,  defining  retroactive  statute  as  one  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  new  obligation  as  to  obligations 
already  past. 

Cited  in  footnote  to  French  v.  Deane,  24  L.  R.  A.  387,  which  holds  void,  act 
giving  right  to  punitive  damages  as  to  existing  cause  of  action. 

Cited  in  note  (52  L.  R.  A.  935,  940)  on  constitutionality  of  retroactive  stat- 
ute creating  right  of  action  or  of  set-off  on  account  of  past  acts  or  transactions. 

Distinguished  in  State  v.  Gibson,  2  Ohio  N.  P.  N.  S.  228,  15  Ohio  S.  &  C.  P. 
Dec.   78,  upholding  statute  authorizing  county  to  pay  county  officers'  demands 
not   legally   enforcible  but   for   which   it   has   received   consideration   and   ought 
morally  to  pay. 
Validity    of    act    as    special    legislation. 

Cited  in  Cincinnati  v.  Steinkamp,  54  Ohio  St.  294,  43  N.  E.  490,  declaring 
unconstitutional,  law  regulating  fire  escapes  in  cities  of  first  class,  first  grade, 
applying  only  to  Cincinnati ;  Emery  v.  Coles,  5  Ohio  N.  P.  201,  holding  uncon- 
stitutional, act  regulating  cellar  excavations  in  cities  of  first  grade,  first  class, 
applying  only  to  Cincinnati;  State  v.  Spellmire,  67  Ohio  St.  82,  65  N.  E.  619, 
declaring  unconstitutional,  law  creating  special  school  districts  in  Hamilton  and 
Butler  counties;  Hubbard  v.  State,  G5  Ohio  St.  574,  58  L.R.A.  656,  holding  uncon- 
stitutional, law  providing  for  pensioning  teachers  in  Toledo;  State  ex  rel.  Sheets 
v.  Cowles,  64  Ohio  St.  181,  59  N.  E.  895,  holding  unconstitutional,  lawcreating 
board  of  park  commissioners  in  cities  of  second  grade,  first  class,  applying  only 
to  Cleveland;  Gaylord  v.  Hubbard,  56  Ohio  St.  37,  46  N.  E.  66,  declaring  un- 
constitutional, law  providing  for  board  of  equalization  in  cities  of  second  grade, 
first  class,  applying  only  to  Cleveland;  Billings  v.  Dressier,  5  Ohio  N.  P.  115, 
holding  section  of  act  relating  to  right  of  action  against  counties  for  injuries 
from  defective  bridges,  and  employment  of  council  to  defend,  not  void  because 
two  counties  not  within  second  provision;  Brattleboro  Sav.  Bank  v.  Hardy  Twp. 
98  Fed.  531,  sustaining  law  authorizing  certain  township  to  issue  bonds  to  pay 
then  existing  indebtedness;  State  v.  Hubbard,  22  Ohio  C.  C.  258,  12  Ohio  C.  D. 
93,  holding  unconstitutional,  as  not  having  uniform  operation,  a  law  providing 
for  pensioning  school  teachers  which  affected  but  one  city  in  state  at  time  of 
passage  and  taking  effect  and  made  no  provision  for  cities  that  might  come 
into  such  class. 

Cited  in  footnote  to  Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which 
holds  act  regulating  sheriff's  fees  for  particular  county,  local. 

Cited  in  note    (5  L.R.A.  (N.S.)    332)    on  curative  act  as  special  legislation. 

19  L.  R.  A.  587,  FIRST  CONG.  CHURCH  v.  HOLYOKE  MUT.  F.  INS.  CO.  158 

Mass.  475,  35  Am.  St.  Rep.  508,  33  N.  E.  572. 
Increase    of    risk:   as    affecting;    recovery    on    policy. 

Cited  in  Angier  v.  Western  Assur.  Co.  10  S.  D.  87,  68  Am.  St.  Rep.  685,  71 
N.  W.  761,  sustaining  right  to  recover  for  loss  of  house,  catching  fire  from 
kerosene  used  in  kindling  fire;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  95  Tex. 
601,  58  L.  R.  A.  715,  footnote  p.  714,  93  Am.  St.  Rep.  870,  68  S.  W.  977,  sus- 
taining right  to  recover  for  loss  of  house,  igniting  from  gallon  of  gasoline  tem- 
porarily in  house;.  Smith  v.  German  Ins.  Co.  107  Mich.  283,  30  L.  R.  A.  373. 
footnote  p.  368,  65  N.  W.  236,  sustaining  right  to  recover  for  loss  of  courthouse, 
catching  fire  from  naphtha  torch  used  in  removing  paint;  Janvrin  v.  Rocking- 
ham  Farmers  Mut.  F.  Ins.  Co.  70  N.  H.  36,  46  Atl.  686,  holding  that  erection 
of  house  on  neighboring  premises  does  not  invalidate  policy,  unless  risk  is 
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materially  increased;  Garrebrant  v.  Continental  Ins.  Co.  75  N.  J.  L.  582,  12 
L.R.A.  (N.S.)  445,  67  Atl.  90,  holding  that  the  use  of  a  gasoline  torch  by  a 
painter  in  the  repairing  of  a  building  does  not  make  void  a  policy  of  insurance, 
where  the  repairs  have  not  continued  for  a  longer  time  than  that  allowed  by 
the  policy. 

Cited  in  footnote  to  Traders'  Ins.  Co.  v.  Catlin,  35  L.  R.  A.  595,  which  holds 
policy  not  defeated  by  more  hazardous  use  of  property,  ceasing  before  loss. 

Cited  in  note   (66  Am.  St.  Rep.  692,  697,  699)   on  what  constitutes  an  increase 
of  hazard. 
Expert    testimony. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  R.  A.  61, 
19  C.  C.  A.  300,  37  U.  S.  App.  692,  72  Fed.  427,  holding  that  witness  may  testify 
whether,  according  to  usage  among  life  insurance  companies,  embezzlement  en- 
hances premium;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Myers,  11  C.  C.  A.  443,  24  U.  S. 
App.  295,  63  Fed.  797,  holding  expert  evidence  incompetent  to  prove  that  mode 
of  coupling  cars  was  especially  dangerous. 
What  constitutes  ''keeping*" 

Cited  in  Clute  v.  Clintonville  Mut.  F.  Ins.  Co.  144  Wis.  642,  32  L.R.A. (N.S.) 
241,  129  N.  W.  661,  holding  that  words  "kept  or  allowed"  in  insurance  policy 
did  not  refer  to  temporary  presence  of  gasoline  on  premises;  State  v.  Lowry, 
166  Ind.  391,  4  L.R.A. (N.S.)  535,  77  N.  E.  728,  9  Ann.  Cas.  350,  holding  that 
the  having  of  cigarettes  in  possession  for  the  purpose  of  immediate  personal 
consumption  was  not  a  violation  of  the  law  against  selling,  giving  away,  or 
keeping  of  cigarettes. 

Cited  in  footnote  to  Bastian  v.  British  American  Assur.  Co.  66  L.R.A.  256, 
which  denies  right  to  recover  under  policy  for  loss  occurring  on  premises  on 
which  dynamite  was  kept  in  violation  of  condition  of  policy,  although  the  dyna- 
mite had  nothing  to  do  with  the  loss. 

19  L.  R.  A.  590,  HENRY  v.  VLIET,  36  Neb.  138,  54  N.  W.  122. 
Mortgage   for  pre-existing  debt. 

Cited  in  Chaffee  v.  Atlas  Lumber  Co.  43  Neb.  229,  61  N.  W.  637,  sustaining 
chattel  mortgage  given  by  insolvent  debtor  to  secure  pre-existing  debt;  Long- 
fellow v.  Barnard,  58  Neb.  617,  76  Am.  St.  Rep.  117,  79  N.  W.  255,  sustaining 
mortgage  assigned  in  payment  of  pre-existing  debt,  although  fraudulent  as  to 
creditors. 
Stoppage  in  transitu  when  purchase  fraudulent. 

Cited  in  Kearney  Mill.  &  Elevator  Co.  v.  Union  P.  R.  Co.  97  Iowa,  731,  59 
Am.  St.  Rep.  434,  66  N.  W.  1059,  sustaining  right  of  one  selling  grain  on  credit 
to  stop  same  while  in  transit,  when  he  ascertains  that  buyer  is  insolvent  and 
intends  to  defraud. 

19  L.  R.  A.  594,  HEUER  v.  NORTHWESTERN  NAT.  INS.  CO.  144  111.  393,  33 

N.  E.  411. 
"What   losses  covered  by  insurance  policy. 

Cited  in  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  132  Ky.  24,  20  L.R.A. 
(N.  S.)  282,  136  Am.  St.  Rep.  164,  116  S.  W.  234,  on  the  construction  of  in- 
surance policies  as  to  exemptions  in  favor  of  the  insurer. 

Cited  in  footnote  to  Way  v.  Abington  Mut.  F.  Ins.  Co.  32  L.  R.  A.  608,  which 
holds  damage  from  burning  of  soot  in  chimney,  accidentally  ignited,  covered  by 
policy. 
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Cited  in  note    (133  Am.  St.  Rep.  1092,  1093)    as  to  what  are  losses  or  dam- 
ages by  fire  within  the  meaning  of  insurance. 
—  Cansert    by    explosion. 

Followed  in  Heuer  v.  Winchester  F.  Ins.  Co.  151  111.  332,  37  N.  E.  873,  Af- 
firming 44  111.  App.  429.  without  special  discussion. 

Cited  in  Phoenix  Ins.  Co.  v.  Greer,  61  Ark.  514,  33  S.  W.  840,  denying  com- 
pany's liability  under  policy  for  damages  caused  by  explosion  of  dynamite,  ig- 
nited by  fire;  Mitchell  v.  Potomac  Ins.  Co.  10  App.  D.  C.  268,  sustaining  in- 
struction that  loss  caused  by  explosion  of  gasoline  from  match  was  not  loss 
by  fire  under  policy;  German  F.  Ins.  Co.  v.  l^oost,  55  Ohio  St.  588,  36  L.  R.  A. 
239,  footnote  p.  236,  60  Am.  St.  Rep.  711,  45  N.  E.  1097,  holding  building  de- 
stroyed by  explosion  of  powder  house  struck  by  lightning  not  covered  by  pol- 
icy insuring  against  lightning;  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y.  301,  62 
L.  R.  A.  656,  67  N.  E.  592,  holding  insurer  not  liable  for  loss  occasioned  by 
explosion  in  neighboring  building,  caused  by  fire;  Torpedo  Top  Co.  v.  Royal 
Ins.  Co.  162  111.  App.  346,  holding  that  if  fire  preceded  and  caused  explosion 
loss  either  by  fire  or  explosion  is  covered  by  fire  insurance  policy;  Hale  v. 
National  F.  Ins.  Co.  115  Tenn.  520,  112  Am.  St.  Rep.  870,  92  S.  W.  402,  5  Ann. 
Cas.  777,  holding  that  a  loss  by  an  explosion  in  an  adjoining  building  which 
was  caused  by  fire,  no  fire  being  communicated  to  the  building  in  question,  is 
within  the  exception  in  a  policy  as  to  loss  by  explosions;  Furbush  v.  Consoli- 
dated Patrons,  140  Iowa,  246,  118  N.  W.  371,  holding  that  the  explosion  of 
acetylene  gas  caused  by  a  lighted  match  was  a  fire  within  the  meaning  of  an 
insurance  policy  containing  no  exception  as  to  explosions. 

Cited  in  footnotes  to  American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref. 
Co.  21  L.  R.  A.  572,  which  holds  damage  from  explosion  of  starch  dust,  on  which 
water  was  thrown  to  put  out  fire,  not  covered  by  insurance  against  explosion ; 
Vorse  v.  New  Jersey  Plate-Glass  Ins.  Co.  60  L.  R.  A.  838,  which  holds  breaking 
of  plate-glass  window  by  explosion  of  gas  generated  by  gasoline  used  to  clean 
clothes  not  caused  by  blowing  up  of  building  within  meaning  of  policy;  Leon- 
ard v.  Orient  Ins.  Co.  54  L.  R.  A.  706,  which  authorizes  recovery  for  insured 
building,  destroyed  by  fire  breaking  out  immediately  after  one  corner  knocked 
down  by  explosion  in  neighboring  building;  Hustace  v.  Phenix  Ins.  Co.  62 
L.R.A.  651,  which  denies  liability  on  fire  policy  for  fall  of  building  due  to  ex- 
plosion in  burning  building  in  vicinity. 

Cited  in  notes   (29  L.  R.  A.  359)   on  liability  for  negligence  in  escape  and  ex- 
plosion  of  gas;    (38  L.R.A.  (N.S.)    474)    on   liability  of  insurer  for   loss   caused 
by  explosion. 
Proximate    canoe   of   accident. 

Cited  in  footnotes  to  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  20  L. 
R.  A.  297,  which  holds  fire  in  insured  building,  cause  of  breaking  electric  light 
machinery  in  remote  part  by  causing  short  circuit;  Western  R.  Co.  v.  Mutch, 
21  L.  R.  A.  316,  which  holds  excessive  speed  not  proximate  cause  of  death  of 
boy  attempting  to  catch  on  train. 

Cited  in  note   (36  Am.  St.  Rep.  858)  on  proximate  and  remote  cause. 

19  L.  R.  A.  599,  SKELLY  v.  BRISTOL  SAV.  BANK,  63  Conn.  83,  38  Am.  St. 

Rep.   340.   26  Atl.   474. 
Effect  of  payment  of  interest  in  advance. 

Cited  in  Kellam  v.  Erode,  1   Cal.  App.  318,  82  Pac.  213,  holding  that  the  ac- 
ceptance of  interest  in  advance  is  prima  facie  evidence  of  a  contract  to  forbear 
L.R.A.  Au.  Vo.  III.— 38. 
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and  delay  time  of  payment,  but  is  not  conclusive  against  the  holder's  right  of 
action  upon  the  note  unless  it  was  agreed  that  it  would  have  such  effect. 
JVecessity  of  demand  of  payment   when   interest   paid   in   advance. 

Cited  in  Beardsley  v.  Hawes,  71  Conn.  42,  40  Atl.  1043,  holding  demand  at 
end  of  four  months  not  necessary  to  hold  guarantors  on  demand  note  on  which 
interest  payable  semiannually,  and  on  which  six  months'  interest  was  paid  in 
advance. 

19  L.  R.  A.  602,  ARNOLD  v.  PAWTUXET  VALLEY  WATER  CO.  18  R.  I.  189. 

26  Atl.  55. 
Right   to   bill   of   discovery. 

Cited  in  Gorman  v.  Banigan,  22  R.  I.  26,  46  Atl.  38,  denying  bill  of  discovery 
to  ascertain  amount  and  condition  of  personal  estate  of  testator,  to  aid  con- 
templated suit  for  legal  services;  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  71 
N.  H.  340,  57  L.  R.  A.  953,  footnote  p.  949,  93  Am.  St.  Rep.  535,  51  Atl.  1075, 
sustaining  bill  of  discovery  to  allow  experts  to  examine  broken  engine  which 
caused  death  of  intestate;  State  ex  rel.  Boston  &  M.  Consol.  Copper  &  S.  Min. 
Co.  v.  Second  Judicial  Dist.  Ct.  30  Mont.  216,  76  Pac.  206,  on  the  allegation  and 
proof  of  facts  required  to  sustain  a  bill  of  discovery  in  equity;  Pioso  v.  Equita- 
ble Life  Assur.  Soc.  12  Pa.  Dist.  R.  52,  19  Lane.  L.  Rev.  238,  holding  in  an 
action  ex  contractu  that  where  there  was  only  one  document  between  the 
parties,  the  court  would  grant  a  rule  requiring  defendant  to  produce  the  same 
where  necessary  to  enable  plaintiff  to  declare  thereon;  Clark  v.  Rhode  Island 
Locomotive  Works,  24  R.  I.  310,  53  Atl.  47,  holding  that  the  statute  requiring 
the  production  of  documents  in  possession  of  the  adverse  party,  does  not  pre- 
vent the  maintenance  of  a  suit  in  equity  to  discover  the  names  of  stock-holders. 

Cited  in  footnotes  to  Ex  parte  Clark,  46  L.R.A.  835,  which  denies  power  to 
compel  witness  to  produce  books  and  papers  without  showing  their  materiality; 
Brown  v.  McDonald,  68  L.R.A.  462,  which  sustains  right  of  receivers  appointed 
to  enforce  stockholder's  liability  to  maintain  bill  against  person  in  whose  name 
stock  stands  to  discover  true  owner. 

Cited  in  notes  (41  Am.  St.  Rep.  389,  391,  392,  393)  on  power  to  compel 
party  to  produce  boxes  and  papers  as  evidence  on  examination  of  adversary; 
(9  Eng.  Rul.  Cas.  554)  on  right  of  discovery  as  to  all  matters  relevant  to  plain- 
tiff's case  in  action  for  recovery  of  land. 

Distinguished  in  Hemenway  v.  Hemenway,  28  R.  I.  86,  65  Atl.  608,  holding 
that  a  decree  allowing  money  for  the  separate  maintenance  of  the  wife  is  an 
appealable  decree,  as  not  being  a  final  decree  under  the  old  proceedings  in  a 
suit  for  discovery. 

19  L.  R.  A.  605,  STATE  v.  MICHAEL,  37  W.  Va.  565,  16  S.  E.  803. 
Competency   of   witness. 

Cited  in  footnote  to  Lee  v.  Missouri  P.  R.  Co.  63  L.R.A.  271,  which  holds 
incompetent  as  a  witness  one  entirely  ignorant  of  the  meaning  of  the  cere- 
mony of  administering  an  oath. 

Cited  in  notes  (37  L.R.A.  424)  on  effect  of  insanity  on  competency  of  wit- 
nesses; (11  Eng.  Rul.  Cas.  182)  on  determination  by  judge  of  admissibility  of 
evidence. 

Annotation  in   19  L.  R.  A.   605,   referred  to  particularly  in   State  v.  Lugar, 
115   Iowa,  270,   88  N.   W.   333,  holding  admission   in   prosecution   for   lewdness, 
of  evidence  of  witness  who  was  not  sworn,  error. 
Children    as    witnesses. 

Cited  in  Uthermohlen  v.  Bogg's  Run  Co.  50  W.  Va.  468,  55  L.  R.  A.  916,  88 
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Am.  St.  Rep.  884,  40  S.  E.  410,  sustaining  rejection  of  testimony  in  turntable 
case  of  plaintiff  between  seven  and  eight  years  old;  State  v.  Washington,  49 
La.  Ann.  1605,  42  L.  R.  A.  558,  22  So.  841,  reversing  conviction  for  rape  ob- 
tained on  evidence  of  complaining  witness,  who  was  seven  years  old  and  who 
did  not  believe  in  Supreme  Being;  White  v.  State,  136  Ala.  67,  34  So.  177, 
denying  competency  of  eleven-year-old  witness  in  murder  trial,  who  testified 
that  he  had  never  attended  church  or  Sunday  School,  did  not  know  who  made 
him,  and  had  never  heard  of  Christ  or  God;  State  v.  King,  117  Iowa,  486,  91 
N.  W.  768,  holding  competency  of  child  as  witness  in  rape  case  not  shown  by 
her  statement  that  "if  she  held  up  her  right  hand  before  the  court  she  was 
to  tell  the  truth,"  and  referring  particularly  to  annotation  in  19  L.R.A.  605; 
Birdwell  v.  United  States,  4  Okla.  Crim.  Rep.  473,  113  Pac.  205,  holding 
that  it  is  incumbent  upon  party  offering  witness  under  14  years  of  age  in 
criminal  case,  to  show  that  he  knows  nature  and  effect  of  oath;  State  v. 
Meyer,  135  Iowa,  510,  124  Am.  St.  Rep.  29],  113  N.  W.  322,  14  Ann.  Cas.  1, 
holding  that  a  child  is  competent  witness  where  it  is  sensible  of  the  wrong- 
fulness  of  telling  a  falsehood,  and  who  understands  the  nature  of  an  oath, 
although  the  child  is  only  six  years  of  age  and  unable  to  define  an  oath;  State 
v.  Werner,  16  N.  D.  89,  112  N.  W.  60,  holding  that  the  court  did  not  abuse 
its  discretion  in  admitting  the  testimony  of  a  child,  eight  years  of  age,  who  under- 
stood the  nature  of  an  oath,  and  the  wrong  in  violating  it. 

Cited  in  footnote  to  State  v.  Juneau,  24  L.  R.  A.  857,  which  holds  competency 
:as  witness  of  child  over  four  years  of  age  addressed  to  discretion  of  court. 

Cited  in  notes  (65  L.R.A.  316)  on  admissibility  of  declarations  of  infant  too 
young  to  be  sworn  as  witness;  (124  Am.  St.  Rep.  296)  on  competency  of  child- 
Ten  as  witnesses. 

Annotation  in  19  L.  R.  A.  605  referred  to  particularly  in  Lee  v.  Missouri 
P.  R.  Co.  67  Kan.  406,  63  L.  R.  A.  273,  73  Pac.  110,  holding  eleven-year-old  child 
•who  does  not  understand  nature  of  an  oath  not  competent  as  witness  in  action 
for  personal  injuries. 

Distinguished  in  Com.  v.  Capero,  35  Pa.  Super.  Ct.  395,  holding  that  it  was 
reversible  error  for  the  trial  court  to  permit  a  child  seven  years  old  to  testify 
without   being   sworn    where    there   was    no    reason    shown    for    not   taking    the 
oath  and  citing  annotation  on  this  point. 
I ;  \<-l  usioii  of  incompetent  testimony. 

Cited  in  State  v.  Cremeans,  62  W.  Va.  ]48,  57  S.  E.  405,  holding  that  if  the 
court  determines  upon  an  examination  of  the  state  of  mind  of  the  witness  that 
he  is  incompetent,  it  is  proper  to  exclude  his  testimony. 

19  L.  R.  A.  611,  MOREY  v.  HOYT,  62  Conn.  542,  26  Atl.  127. 

Subsequent  appeal  in  65  Conn.  516,  33  Atl.  496. 
What   subject   to  attachment. 

Cited  in  Little  Valeria  Gold  Min.  &  Mill  Co.  v.  Lambert,  15  Colo.  App.  448, 
•62   Pac.   966,   holding  that  attaching  creditor   cannot  levy   on   shaft   house  and 
track  in  mine,  which  lessee  of  debtor  has  right  to  remove. 
Necessity    of   taking:    possession    of   attached    property. 

Cited  in  footnote  to  Battle  Creek  Valley  Bank  v.  First  Nat.  Bank,  56  L.  R. 
A.  124,  which  holds  physical  seizure  or  dispossession  essential  to  levy  of  execu- 
tion on  chattels. 
Collateral    attack    on    judgment    in    attachment. 

Cited  in  Slade  v.  LePage,  8  Tex.  Civ.  App.  405,  27  S.  W.  952,  denying  right 
of  claimant  of  attached  property  to  defeat  judgment  in  foreclosure,  where  court 
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had  jurisdiction  of  parties,  by   showing  that  it  was  issued  on  insufficient  afil- 

davit. 

Effect   of  judgment   against   one   joint   trespasser. 

Cited  in  Vincent  v.  McNamara,  70  Conn.  341,  39  Atl.  444,  holding  action  for 
malicious  attachment  against  attaching  creditor  not  barred  by   previous   judg- 
ment against  officer  alone. 
Removal  of  fixture*. 

Cited  in  notes  in   (84  Am.  St.  Rep.  896)   on  right  of  execution  creditor  to  re- 
move fixtures;    (12  Eng.  Rul.  Cas.  227)    on  removal  of  fixtures. 
Parol  evidence  as  to  contents  of  -writing. 

Cited  in  note    (11   Eng.  Rul.   Cas.  217)    on  parol  evidence  as  to   contents  of 
written    instrument. 
Interest  on   damages. 

Cited  in  note  (28  L.R.A.  (N.S.)  30)  on  interest  on  unliquidated  damages  for 
conversion. 

19  L.  R.  A.  619,  NASHVILLE  v.  SUTHERLAND,  92  Tenn.  335,  36  Am.  St.  Rep.. 

88,  21  S.  W.  674. 

Report  of  later  appeal  in  94  Tenn.  360,  29  S.  W.  228. 
Doctrine    of   nltra   vires   in   respect    to   municipal    corporations. 

Cited  in  Wheeler  v.  Sault  Ste.  Marie,  164  Mich.  341,  35  L.R.A. (N.S.)  549r 
129  N.  W.  685,  holding  that  city  has  no  general  authority  to  undertake  casualty 
risks  or  to  indemnify  persons  against  loss  or  injury;  United  States  v.  Sault 
Ste.  Marie,  137  Fed.  260,  holding  that  a  municipality  had  no  authority  to 
contract  to  maintain  a  certain  water  pressure  upon  a  federal  military  reser- 
vation for  the  purpose  of  fire  protection,  so  as  to  make  the  city  liable  in  case  of 
loss  because  of  the  inadequacy  of  the  pressure. 

Cited  in  footnotes  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170,. 
which  holds  enforceable  by  foreclosure,  ultra  vires  loan  of  city's  money  on  mort- 
gage; Penley  v.  Auburn,  21  L.  R.  A.  657,  which  requires  return  of  land  con- 
veyed to  city  in  consideration  of  ultra  vires  contract ;  Huron  Waterworks  Co- 
v.  Huron,  30  L.  R.  A.  848,  which  holds  unauthorized  receipt  by  city  treasurer 
of  consideration  for  sale  of  water  works  not  prevent  recovery  of  such  property 
without  repayment  of  amount  received. 

Cited   in  notes    (35   L.R.A. (N.S.)    548)    on   power   of  municipality   to  acquire 
property  for  other  than  money  consideration;    (7  Eng.  Rul.  Cas.  372)    on  pre- 
sumption  of    performance   of   everything   necessary    to    make   executed    contract 
acted  upon  by  corporation  a  binding  one. 
Municipal   duty   and   liability   as   to   drainage. 

Cited  in  notes  (61  L.R.A.  690)  on  duty  and  liability  of  municipality  with 
respect  to  drainage;  (16  Eng.  Rul.  Cas.  628)  on  same  point. 

19  L.  R.  A.  622,  STATE  ex  rel.  FERINE  v.  VAN  BEEK,  87  Iowa,  569,  43  Am. 

St.  Rep.  525,  54  N.  W.  525. 
Trying  title   to  office. 

Cited  in  Lawson  v.  Hays,  39  Colo.  257,  89  Pac.  968,  holding  that  where  the 
title  to  an  office   was   contested  on   the  grounds  that  there  were  not  as  many 
offices  as  there  were  members  of  a  board  elected,  injunction  to  restrain  certain 
members  from  serving,  is  improper. 
Capacity   to    hold    office. 

Cited  in  Opinion  of  the  Justices,  95  Me.  587,  51  Atl.  224,  expressing  opinion 
as  to  right  of  fish  and  game  commissioner  to  be  elected  to  legislature;  Re- 
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Elias,  17  Misc.  719,  40  X.  Y.  Supp.  910,  declaring  void,  election  as  director  of 
•corporation,  of  person  having  legal,  but  no  beneficial,  interest  in  stock;  Ward 
v.  Crowell,  142  Cal.  592,  76  Pac.  491,  holding  that  right  to  hold  office  of  sur- 
veyor cannot  be  contested  on  ground  that  license  was  not  obtained  till  after 
election;  Sheehan  v.  Scott,  ]45  Cal.  686,  79  Pac.  350,  holding  that  unless  a 
person  elected  to  office  be  qualified  at  the  time  of  his  election  his  is  ineligible 
.although  he  becomes  qualified  before  time  of  taking  possession;  State  ex  rel.  Brick 
v.  Cahill,  131  Iowa,  159,  105  N.  W.  091,  on  the  same  point;  State  ex  rel.  Jones 
v.  Sargent,  145  Iowa,  315,  27  L.R.A.(N.S.)  729,  139  Am.  St.  Rep.  439,  124  N.  W. 
339  (dissenting  opinion),  on  the  right  of  the  legislature  to  fix  qualifications  for 
•office  holders. 

Cited  in  footnotes  to  State  ex  rel.  Thompson  v.  McCallister,  24  L.  R.  A.  343, 
which  upholds  legislative  power  to  impose  additional  qualifications  for  office; 
Demaree  v.  Scates,  20  L.  R.  A.  97,  which  construes  statute  as  requiring  quali- 
fication to  hold  office  at  commencement  of  term  rather  than  at  date  of  election; 
Kirkpatrick  v.  Brownfield,  29  L.  R.  A.  703,  which  holds  certificate  of  eligibility 
to  office,  obtained  after  election,  sufficient. 

Cited   in   notes    (23   L.R.A.(N.S.)    1229)    on   time   as   to  which   eligibility   of 
•officer   to   be  determined;    (124   Am.   St.  Rep.   219)    on  effect  of  election  where 
successful  candidate  is  ineligible. 
•Qualification    of    elector. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  of  new  house  with  intention  of  living  in  same 
not  make  owner  elector  of  ward,  while  renting  elsewhere. 

19  L.  R.  A.  628,  VANDIVER  v.  POLLAK,  97  Ala.  467,  12  So.  473. 
•Contribution    among    joint    trespassers. 

Later  appeal  in  107  Ala.  547,  54  Am.  St.  Rep.  118,  19  So.  180,  sustaining 
right  of  contribution  in  favor  of  attaching  creditor  held  liable  on  indemnity 
bond,  as  against  other  attaching  creditors  receiving  benefit  of  sale  of  attached 
-property. 

19  L.  R.  A.  632,  TWILLEY  v.  PERKINS,  77  Md.  252,  39  Am.  St.  Rep.  408,  26 

Atl.  286. 
-Bicycle    law. 

Cited  in  Moore  v.  District  of  Columbia,  12  App.  D.  C.  541,  41  L.  R.  A.  209, 
footnote  p.  208,  holding  ordinance  prohibiting  use  in  streets,  of  bicycle  having 
handle-bars  of  which  lower  end  is  on  plane  more  than  4  inches  below  top  of 
saddle,  unreasonable. 

Cited  in  footnotes  to  Davis  v.  Petrinovich,  36  L.  R.  A.  615,  which  holds  li- 
cense tax  on  bicycles  used  for  pleasure  unauthorized;  Wheeler  v.  Boone,  44 
L.  R.  A.  821,  which  holds  riding  tricycle  on  sidewalk  not  within  ordinance  pro- 
hibiting bicycles. 

Cited   in  note    (47   L.  R.  A.  291)    on  bicycle  law. 
Rights   and    liabilities   of   bicyclist. 

Cited  in  Geiger  v.  Perkiomen  &  R.  Turnp.  Road  (omitted  from  official  report 
3n  167  Pa.  582)  28  L.  R.  A.  460,  footnote  p.  458,  31  Atl.  918,  Reversing  4  Pa. 
Dist.  R.  113,  authorizing  collection  of  tolls  from  bicyclists  by  turnpike  com- 
pany. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path;  Cook  v.  Fogarty,  39  L.  R.  A. 
488,  which  holds  riding  bicycle  on  highway  in  dark,  without  light  or  signal, 
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contributory  negligence;  Thompson  v.  Dodge,  28  L.  R.  A.  608,  which  denies 
superior  rights  over  bicycle  rider,  of  one  driving  horse  on  highway;  Peltier  v.. 
Bradley,  D.  &  C.  Co.  32  L.  R.  A.  651,  which  denies  absolute  right  of  bicyclists 
to  pass  on  right-hand  side  on  meeting  truck;  Com.  v.  Forrest,  29  L.  R.  A.  365, 
which  holds  use  of  bicycle  on  sidewalk  along  turnpike  subject  to  penalty. 

Cited  in  note    (48  Am.  St.  Rep.  378)    on  rights  of  bicyclists  in  road  and  pre- 
sumption of  negligence  from  being  on  wrong  side. 
—  Bicycles   as   baggage. 

Cited  in   State   ex  rel.   Bettis  v.   Missouri   P.   R.   Co.   71   Mo.   App.    391,   sus- 
taining carrier's  right  to  refuse  to  carry  uncrated  bicycle   as   baggage. 
Liability  of  officer  making  arrest. 

Cited  in  Kirk  v.  Garrett,  84  Md.  407,  35  Atl.  1089,  holding  officer  guilty  of 
false  imprisonment  where  prisoner,  lawfully  arrested,  is  detained  two  days  be- 
fore arraignment;  Brish  v.  Carter,  98  Md.  451,  57  Atl.  210,  holding  an  officer 
guilty  of  false  imprisonment  for  detaining  the  accused  for  longer  than  a  reason- 
able time  after  arrest;  Consonland  v.  Rosomano,  100  C.  C.  A.  97,  176  Fed. 
487,  holding  that  an  action  for  malicious  abuse  of  process  will  lie,  though  the 
process  was  legally  issued,  where  the  illegal  acts  are  subsequent  to  such  is- 
suance; Clark  v.  Tilton,  74  N.  H.  332,  68  Atl.  335,  on  what  constitutes  false 
imprisonment. 

Cited   in   notes    (51    L.R.A.   218)    on   liability   of   officer   for   making   arrest; 
(15  Eng.  Rul.  Gas.  193)    on  right  to  detain  offender  until  warrant  can  be  ob- 
tained. 
Power  of  legislature  over  streets. 

Cited  in  State  v.  Phillips,  107  Me.  254,  78  Atl.  283,  to  the  point  that  leg- 
islature has  power  to  make  reasonable  rules  and  regulations  for  use  of  street. 

19  L.  R.  A.  636,  STATE  ex  rel.  COLCORD  v.  YOUNG,  31  Fla.  594,  34  Am.  St. 

Rep.  41,  12  So.  673. 
Disqualification    of    judge. 

Cited  in  Findley  v.  Smith,  42  W.  Va.  305,  26  S.  E.  370,  holding  judge  incom- 
petent to  sit  in  action  to  foreclose  liens,  one  of  which  he  had  obtained  and  as- 
signed; First  Nat.  Bank  v.  McGuire,  12  S.  D.  231,  47  L.  R.  A.  415,  footnote 
p.  413,  76  Am.  St.  Rep.  598,  80  N.  W.  1074,  holding  judge  disqualified  to  try 
case  in  which  plaintiff  is  corporation  of  which  his  wife  is  shareholder. 

Cited  in  footnote  to  Meyer  v.  San  Diego,  41  L.  R.  A.  762,  which  holds  judge 
owning  land  in  city  disqualified  to  sit  in  suit  contesting  validity  of  contract  to 
issue  city  bonds. 
Compelling   judge   to   act. 

Cited  in  State,  Sanchez,  v.  Call,  36  Fla.  313,  18  So.  771,  granting  mandamus, 
to  compel  judge  to  enter  judgment  directed  by  supreme  court  on  appeal ;  State 
ex  rel.  Burbridge  v.  Call,  41  Fla.  459,  26  So.  1016,  refusing  mandamus  to  com- 
pel judge  to  reverse  order  setting  aside  service  by  publication;  Scliintz  v. 
Morris,  13  Tex.  Civ.  App.  594,  35  S.  W.  516,  granting  mandamus  to  compel 
judge  to  retry  both  counts  of  action  for  malicious  prosecution  and  false  im- 
prisonment, after  setting  aside  verdict  on  one  count;  State  v.  King,  32  Fla.  419, 
13  So.  891,  refusing  mandamus  to  compel  judge  to  restore  appeal  dismissed  for 
failure  to  file  exceptions;  State  ex  rel.  Duke  v.  Wills,  49  Fla.  388,  38  So.  289, 
holding  that  mandamus  would  lie  to  compel  the  exercise  of  jurisdiction  by  a 
circuit  court  judge  after  a  refusal  by  him  to  do  so,  on  the  ground  that  he  had  no 
jurisdiction  because  of  imperfect  appeal;  State  ex  rel.  Birmingham  Trust  &  Sav. 


599  L.  R.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  641 

Co.  v.  Reeves,  44  Fla.  185,  32  So.  814,  holding  mandamus  proper  to  compel  court 
to  exercise  its  jurisdiction. 

Cited  in  notes  (98  Am.  St.  Rep.  891;  125  Am.  St.  Rep.  521)  on  mandamus 
to  compel  court  to  take  jurisdiction;  (15  Eng.  Rul.  Cas.  135)  on  power  of 
higher  court  to  require  justices  to  review  their  discretionary  decisions. 

19  L.  R.  A.  640,  INTERNATIONAL  TRUST  CO.  v.  UNION  CATTLE  CO.  3  Wyo, 

803,  31  Pac.  408. 
Right  of  creditor  to   dividends  on   collateral  bonds. 

Cited  in  Hitner  v.  Diamond  State  Steel  Co.  176  Fed.  402,  to  the  point  that 
creditor  of  insolvent  corporation  is  entitled  to  dividend  only  on  what  is  actual- 
ly due  and  has  no  right  to  allowance  on  account  of  bonds  representing  no  actual 
indebtedness,  which  he  holds  as  collateral. 
Effect  of   debtor's  liability  of  several   promises  to  pay. 

Cited  in  Peacock  v.  Phillips,  155  111.  App.  522,  to  the  point  that  debtor's 
liability  is  not  increased  by  increasing  number  of  promises  to  pay  same  debt. 

19  L.  R.  A.  641,  GRAVES  v.  BATTLE  CREEK,  95  Mich.  266,  35  Am.  St.  Rep.. 

561,  54  N.  W.  757. 
Physical    examination. 

Cited  in  Smith  v.  Spokane,  16  Wash.  410,  47  Pac.  888,  holding  it  within  dis- 
cretion of  judge  in  negligence  action  to  refuse  to  order  physical  examination  of 
plaintiff  claiming  displacement  of  womb;  South  Bend  v.  Turner,  156  Ind.  426, 
54  L.  R.  A.  400,  83  Am.  St.  Rep.  200,  60  N.  E.  271,  overruling  order  denying 
physical  examination  of  plaintiff  who  fell  into  manhole;  Ottawa  v.  Gilliland, 
63  Kan.  172,  88  Am.  St.  Rep.  232,  65  Pac.  252,  holding  that,  in  action  by  woman 
for  personal  injuries,  court  may  order  her  to  submit  to  physical  examination; 
Strudgeon  v.  Sand  Beach,  107  Mich.  499,  65  N.  W.  616,  sustaining  refusal  of 
judge  to  order  plaintiff  to  allow  examination  of  arm  necessitating  use  of  anaes- 
thetics; Stack  v.  New  York,  N.  H.  &  H.  R.  Co.  177  Mass.  157,  52  L.  R.  A.  329,. 
footnote  p.  328,  83  Am.  St.  Rep.  269,  58  N.  W.  686,  denying  power  of  court  to 
compel  plaintiff  to  submit  to  physical  examination  by  unfriendly  physician; 
O'Brien  v.  La  Crosse,  99  Wis.  425,  40  L.  R.  A.  833,  footnote  p.  831,  75  N.  W.. 
81,  denying  order  to  compel  examination  as  to  condition  of  patient's  bladder,, 
when  evidence  shows  that  such  examination  might  be  dangerous;  Lane  v.  Spo- 
kane Falls  &  N.  R.  Co.  21  Wash.  120,  46  L.  R.  A.  154,  footnote  p.  153,  75  Am.. 
St.  Rep.  821,  57  Pac.  367,  holding  that  court  has  power  to  compel  physical  ex- 
amination of  plaintiff  in  action  for  personal  injuries;  Austin  &  N.  R.  Co.  v. 
Cluck,  97  Tex.  172,  64  L.R.A.  496,  77  S.  W.  403,  holding  that  at  common  law,, 
courts  had  no  power  tot  compel  submission  to  physical  examination  in  action 
for  personal  injuries;  Best  v.  Columbia  Street  R.  Light  &  P.  Co.  85  S.  C.  429,. 
67  S.  E.  1  (dissenting  opinion),  on  power  of  court  to  order  physical  examina- 
tion of  plaintiff  in  personal  injury  case;  Murphy  v.  Southern  P.  Co.  31  Nev.. 
141,  101  Pac.  322,  21  Ann.  Cas.  502,  holding  that  in  actions  for  personal  in- 
juries, rulings  of  trial  court  in  exercise  of  discretion  in  granting  or  denying 
physical  examination  of  plaintiff  will  not  be  disturbed  unless  discretion  is 
abused;  Logan  v.  Agricultural  Soc.  156  Mich.  542,  121  N.  W.  485,  holding  that 
the  power  to  order  a  physical  examination  rests  in  the  discretion  of  the  trial 
court;  May  v.  Northern  P.  R.  Co.  32  Mont.  527,  70  L.R.A.  113,  81  Pac.  328, 
4  Ann.  Cas.  605,  on  the  same  point;  Western  Glass  Mfg.  Co.  v.  Schoeninger,  42 
Colo.  362,  15  L.R.A.  (N.S.)  668,  126  Am.  St.  Rep.  165,  94  Pac.  342,  holding 
that  in  actions  for  personal  injuries  the  court  may  in  its  discretion  order  a 
physical  examination  of  the  person  of  the  plaintiff  to  be  made  by  experts;. 
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Johnston  v.  Southern  P.  Co.'] 50  Cal.  542,  89  Pac.  348,  11  Ann.  Cas.  841,  hold- 
in<»  that  in  a  personal  injury  case  where  the  plaintiff  had  introduced  expert 
testimony  as  to  the  nature  of  the  injuries,  the  court  had  the  power  to  com- 
pel the  plaintiff  to  submit  to  a  physical  examination  of  two  experts  testifying 
on  defendant's  hehalf;  Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.  12  X.  D.  69,  102 
Am.  St.  Rep.  564,  95  N.  W.  153,  holding  it  an  abuse  of  discretion  where  the 
trial  court  permitted  the  plaintiff  and  her  witnesses  to  testify  as  to  the  per- 
manency of  the  former's  injuries,  and  then  refused  the  request  of  the  de- 
fendant for  a  physical  examination  by  experts  for  the  defendant;  Gray  v.  State, 
55  Tex.  Crim.  Rep.  Ill,  22  L.R.A.  (N.S.)  525,  114  S.  W.  635;  Mutual  L.  Ins.  Co. 
v.  Griesa,  156  Fed.  402, — on  the  right  of  the  court  to  order  the  exhumation  of 
a  dead  body  for  the  purposes  of  examination. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  36  L. 
R..  A.  681,  which  holds  production  of  plaintiff's  urine  for  examination  should 
be  required  where  claim  made  of  injury  to  kidneys  causing  presence  of  foreign 
substances  in  urine;  State  v.  Height,  59  L.  R.  A.  438,  which  holds  unlawful, 
disclosures  by  physicians  of  knowledge  as  to  venereal  disease,  obtained  by  ex- 
amination against  his  will  of  one  accused  of  rape;  Hall  v.  Manson,  34  L.  R.  A. 
207,  sustaining  right,  where  witness  does  not  object,  to  take  measurement  in 
presence  of  jury  of  woman's  foot  and  leg,  6  inches  above  ankle,  in  suit  for 
personal  injuries,  where  there  is  conflict  over  such  measurements;  Wanek  v. 
Winona,  46  L.  R.  A.  448,  which  sustains  court's  power  to  order  physical  ex- 
amination of  plaintiff  under  penalty  of  dismissal  of  action;  Bagwell  v.  Atlanta 
Consol.  Street  R.  Co.  47  L.  R.  A.  486,  which  holds  action  for  injury  to  minor 
daughter  should  not  be  dismissed  for  her  refusal,  after  attaining  majority,  to 
submit  to  physical  examination;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64 
L.R.A.  90,  which  sustains  right  to  compel  physical  examination  of  injured  eyes, 
though  involving  use  of  drugs  for  dilating  pupils;  Austin  &  N.  W.  R.  Co.  v. 
Cluck,  64  L.R.A.  393,  which  denies  power  of  court  in  absence  of  statute  to 
require  the  plaintiff  in  an  action  for  personal  injuries  to  submit  to  an  exam- 
ination of  his  person;  May  v.  Northern  P.  R.  Co.  70  L.R.A.  Ill,  which  denies 
judicial  power  at  common  law  to  compel  plaintiff  to  submit  to  physical  ex- 
amination. 

Cited  in  notes  (2  L.R.A. (N.S.)  387)  on  waiver  of  right  to  object  to  physical 
examination  or  exhibition  of  person;  (15  L.R.A. (X.S.)  666)  on  refusal  of 
order  for  physical  examination  as  abuse  of  discretion;  (23  L.R.A.  (X.S.)  465) 
on  power  to  compel  physical  examination;  (68  Am.  St.  Rep.  244,  247,  248,  250) 
on  physical  examination  of  parties  by  order  of  court. 

Distinguished  in  Martin  v.  Elliott,  106  Mich.  132,  31  L.  R.  A.  169,  63  N.  W. 
998,  holding  that  court  had  no  power  to  order  plaintiff  in  action  on  warranty, 
to  allow  defendant's  witness  to  examine  horse. 
Demonstrative  evidence. 

Cited  in  Withey  v.  Pere  Marquette  R.  Co.  141  Mich.  422,  1  L.R.A. (N.S.)    359, 
113  Am.  St.  Rep.  533,  104  N.  W.  773,  7  Ann.  Cas.  57,  on  the  right  to  compel 
the  production  of  damaged  articles  in  court. 
Of  personal  Injury. 

Cited  in  Edwards  v.  Three  Rivers,  96  Mich.  628,  55  N.  W.  1003,  sustaining 
right,  in  negligence  action,  to  exhibit  injured  limb  to  jury;  Arkansas  River 
Packet  Co.  v.  Hobbs,  105  Tenn.  36,  58  S.  W.  278,  holding  exhibition  of  injured 
limb  by  plaintiff,  competent;  Sornberger  v.  Canadian  P.  R.  Co.  24  Ont.  App. 
Rep.  271,  holding  that  the  plaintiff  in  an  action  for  personal  injuries  may 
exhibit  them  to  the  jury  for  the  purpose  of  having  the  nature  and  extent  of 
them  explained  by  an  expert. 
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Distinguished  in  McKnight  v.  Detroit  &  M.  R.  Co.  135  Mich.  310;   97  N.  W. 
772,  holding  that  in  an  action  by  a  physician  for  services  rendered,  the  person 
treated  who  was  testifying  on  behalf  of  the  physician,  could  not  be  compelled  to 
show  his  injury. 
Contributory   negligence   In    street. 

Cited  in  Styles  v.  Decatur,  131  Mich.  448,  91  N.  W.  622,  holding  one  not  shown 
to  be  guilty  of  contributory  negligence  by  passing  over  walk  in  which  he  knew 
boards  were  so  loose  as  to  rattle;  Grattan  v.  Williamston,  116  Mich.  465,  74  N. 
W.  668,  and  Sias  v.  Reed  City,  103  Mich.  315,  61  N.  W.  502,  holding  contribu- 
tory negligence  not  conclusively  shown  because  plaintiff  knew  of  hole  in  walk ; 
Strudgeon  v.  Sand  Beach,  107  Mich.  504,  65  N.  W.  616,  holding  contributory  neg- 
ligence not  conclusively  shown  where  boy  runs  into  hole  of  which  he  knew;  King 
v.  Colon  Twp.  125  Mich.  515,  84  N.  W.  1077,  holding  it  contributory  negligence 
for  girl  to  step  in  hole  of  which  she  knew;  Cloney  v.  Kalamazoo,  124  Mich.  660, 
83  N.  W.  618,  holding  it  contributory  negligence  for  plaintiff  to  step  into  street 
excavation  where  men  and  teams  were  working. 

Cited  in  note  (17  L.R.A.  (N.S.)  196,  202)  on  negligence  in  falling  on  uneven 
sidewalk. 

Distinguished  in  Howey  v.  Fisher,  122  Mich.  47,  80  N.  W.  1004,  holding  plain- 
tiff guilty  of  contributory  negligence  in  not  going  into  street  to  avoid  icy  walk; 
Grandorf  v.  Detroit  Citizens'  Street  R.  Co.  113  Mich.  498,  71  N.  W.  844,  holding 
person  stepping  over  paving  stones  scattered  on  walk  guilty  of  contributory  neg- 
ligence. 
Contributory  negligence  a  question  for  jury. 

Cited  in  Becker  v.  Detroit  Citizens'  Street  R.  Co.  121  Mich.  587,  80  N.  W.  581, 
holding  question  as  to  motorman's  contributory  negligence  in  assuming  that  car 
on  intersecting  line  would  stop,  and  thereby  avoid  collision,  for  jury;  Benedict  v. 
Port  Huron,  124  Mich.  605,  83  N.  W.  614,  holding  it  question  for  jury  whether 
failure  of  plaintiff's  intestate  to  remember  about  dangerous  conditions  surround- 
ing draw-bridge  was  contributory  negligence;  Haines  v.  Lake  Shore  &  M.  S.  R.  Co. 
129  Mich.  484,  89  N.  W.  349,  holding  it  question  for  jury  whether  person  guilty 
of  contributory  negligence  when  he  stopped  75  feet  from  crossing,  looked  and 
listened,  and,  hearing  no  signal,  drove  onto  tracks;  Branch  v.  Klatt,  165 
Mich.  671,  131  N.  W.  107,  holding  that  question  whether  person  who  passes 
over  series  of  irregular  flights  of  stairs  leading  from  five  cent  theater,  and 
who  fell  down  unexpected  step  in  dark,  was  guilty  of  contributory  negligence 
was  for  jury;  Herring  v.  St.  Joseph,  137  Mich.  481,  100  N.  W.  747,  holding  that 
where  plaintiff  was  so  occupied  in  arranging  the  parcels  in  her  arms  that  she 
did  not  notice  how  near  she  was  to  the  defect  in  the  sidewalk,  her  contribu- 
tory negligence  was  a  question  for  the  jury;  Valparaiso  v.  Schwerdt,  40  Ind. 
App.  611,  82  1ST.  E.  923,  holding  contributory  negligence  a  question  for  the  jury 
where  reasonable  minds  may  differ  upon  the  conclusions  to  be  reached  from  undis- 
puted testimony;  McCormick  v.  Detroit,  G.  H.  &  M.  R.  Co.  141  Mich.  21,  104 
N".  W.  390,  on  contributory  negligence  as  a  question  for  the  jury. 

Distinguished  in  Tracey  v.  South  Haven,  132  Mich.  496,  93  N.  W.  1065,  hold- 
ing that  where  there  was  no  care  at  all  shown  on  part  of  the  plaintiff,  the  court 
could  say  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. 

19  L.  R.  A.  643,  RAYMOND  v.  KISEBERG,  84  Wis.  302,  54  N.  W.  612. 
Obstruction    of   streets. 

Cited  in  Milwaukee  Street  R.  Co.  v.  Adlam,  85  Wis.  150,  55  N.  W.  181,  enjoin- 
ing paving  contractors  from  interfering  with  operation  of  street  cars;  Loberg  v. 
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Amherst,  87  Wis.  642,  41  Am.  St.  Rep.  69,  58  X.  W.  1048,  sustaining  abutter's 
right  to  obstruct  road  with  mortar  boxe3  for  reasonable  time;  McHarge  v.  Xew- 
comer,  117  Tenn.  GOG,  9  L.R.A.  (X.S.)  300,  100  S.  W.  700,  on  what  constitutes 
.an  unreasonable  obstruction  of  a  city  street;  John  A.  Tolman  &  Co.  v.  Chicago. 
240  111.  275,  24  L.R.A.  (X.S.)  102,  88  X.  E.  488,  holding  that  whether  the 
placing  of  skids  across  the  sidewalk  for  the  purpose  of  raising  merchandise 
into  a  warehouse  was  an  unreasonable  obstruction,  was  a  question  of  fact  to 
be  determined  in  each  case;  Christman  v.  Meierhoffer,  116  Mo.  App.  52,  92  S.  W. 
141;  holding  that  a  property  owner  may  use  a  part  of  the  street  in  front  of 
his  place  for  the  purpose  of  depositing  materials  used  in  the  construction  of  a 
new  building,  but  must  use  due  care  to  protect  persons  using  the  street;  Compty 
v.  C.  H.  State  Dredge  &  Dock  Co.  129  Wis.  625,  9  L.R.A.(X.S.)  653,  109  X.  W. 
650,  holding  lot  owner  liable  for  injuries  to  child  playing  in  the  street  by 
"building  materials  piled  there  by  owner. 

Annotation  cited  in  Perry  v.  Castner,  124  Iowa,  389,  66  L.R.A.  162,  100  X. 
"W.  84,  2  Ann.  Cas.  363,  holding  that  an  opening  in  a  sidewalk  for  an  entry 
into  a  basement  was  an  unreasonable  obstruction  of  the  street. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardy,  52  L.  R.  A.  396,  which 
authorizes  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of 
street;  Kessler  v.  Berger,  61  L.  R.  A.  611,  which  holds  boy  not  lounger  by  stop- 
ping in  street  to  cool  after  playing  game  in  vacant  lot,  so  as  to  prevent  recovery 
ior  injuries  by  fall  upon  him  of  lumber  illegally  piled  in  highway;  Lund  v.  St. 
Paul,  M.  &  M.  R.  Co.  61  L.  R.  A.  50G,  which  denies  contractor's  liability  for  dam- 
age from  obstruction  of  street  because  of  delay  in  constructing,  due  to  strike: 
-Schopp  v.  St.  Louis,  20  L.  R.  A.  783,  which  denies  city's  power  to  lease  parts  of 
street  for  market  purposes;  Friedman  v.  Snare  &  Triest  Co.  70  L.R.A.  147, 
-which  sustains  abutting  owner's  right  to  deposit  in  street  building  materials 
required  for  improvement  of  his  property  subject  to  regulation  in  public  in- 
"terest  such  right  to  be  reasonably  exercised  in  view  of  rights  of  public. 

Cited  in  notes  (39  L.R.A.  667)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (19  L.R.A. (N.S.)  510;  20  L.R.A. (X.S.)  761)  on  liabil- 
ity of  municipality  for  defects  or  obstructions  in  streets;  (125  Am.  St.  Rep. 
351)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private  pur- 
pose. 

19  L.  R.  A.  647,  BRADLEY  v.  PHARR,  45  La.  Ann.  426,  12  So.  618. 
Cent   of  land  taken   for  highway. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I.  549,  42  L.  R.  A. 
109,  40  Atl.  421,  holding  that  landlord  is  entitled  to  rent  of  land  taken  for  high- 
way, between  time  of  condemnation  and  eviction. 
•Condemnation  of  land   for  private   nse. 

Cited  in  footnote  to  Re  Rhode  Island  Suburban  R.  Co.  52  L.  R.  A.  879,  which 
holds  attempt  by  street  railway  company  to  take  land  for  power  house  in  city  5 
miles  from  its  lines,  in  which  it  has  no  authority  to  run  cars,  for  private  benefit. 
•Obstructing  street. 

Cited  in  Friscoville  Realty  Co.  v.  St.  Bernard  Parish,  127  La.  323,  53  So. 
578,  to  the  point  that  street  cannot  be  used  for  private  railroad:  Kuhl  v. 
St.  Bernard  Rendering  &  Fertilizing  Co.  117  La.  90,  41  So.  361,  holding  that  a 
tram-way  or  rail-way  on  the  street  for  private  purposes  only  is  a  nuisance; 
Mayronne  v.  Keegan,  117  La.  669,  42  So.  212,  on  the  right  to  lease  a  public 
ihighway  for  private  use. 

Cited  in  notes    (106  Am.  St.  Rep.  257)    on  operation  of  private  railroads  on 
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streets:    (125  Am.  St.  Rep.   344)    on  grant  by  city  of  right  to  use  streets  and 
sidewalks  for  private  purpose. 
•:  IL;  h  :    to   raise    uuestion. 

Cited  in  footnotes  to  Jacksonville.  T.  &  K.  W.  R.  Co.  v.  Thompson,  26  L.  R.  A. 
410,  which  denies  right  to  maintain  private  action  for  inconvenience  from  ob- 
struction of  highway,  suffered  in  company  with  others;  O'Brien  v.  Central  Iron 
&  Steel  Co.  57  L.  R.  A.  508,  which  authorizes  private  action  for  permanent  ob- 
struction of  street  within  200  feet  of  abutter;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Cheevers.  24  L.  R.  A.  156,  which  denies  right  of  company  to  enjoin  congregation 
of  hotel  runners,  etc.,  in  street  in  front  of  station. 
Rights  of  owner  of  fee  in  land  taken  for  public  easement. 

Cited  in  Sanborn  v.  Van  Duyne,  90  Minn.  225,  96  N.  W.  41,  holding  that  owner 
-of  fee  of  real  property,  which  is  subject  to  easement  for  purposes  of  levee,  enti- 
tled to  possession  as  against  one  who  enters  and  erects  buildings  to  exclusion  of 
such  owner;  Fuselier  v.  Police  Jury,  109  La.  557,  33  So.  597,  holding  that  soil 
of  public  roads  belongs  to  owner  of  land  on  which  they  are  laid  out;  Louisiana 
&  A.  A.  Pv.  Co.  v.  Louisiana  R.  &  Nav.  Co.  127  La.  591,  53  So.  872,  holding  that 
land  appropriated  by  railroad  reverts  back  to  owner  when  it  has  ceased  to 
be  used  for  purpose  taken;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  568, 
holding,  following  state  decisions,  that  the  fee  to  lands  taken  for  a  public 
highway  is  in  the  abutting  owners. 

Cited  in  note  (101  Am.  St.  Rep.  106)  on  rights,  obligations,  and  remedies 
•of  persons  over  whose  land  a  highway  runs. 

19  L.  R.  A.  649,  PEOPLE  v.  RAYMOND,  18  Colo.  242,  32  Pac.  429. 

19  L.  R.  A.  653,  BAILEY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  3  S.  D,  531,  54  N.  W. 

596. 
.Property  rights  in  trees. 

Cited  in  notes  (21  L.  R.  A.  731)   on  property  rights  in  trees  on  boundary  line; 
{32  L.  R.  A.  424)   on  title  by  accession  to  crops,  fruits,  and  timber  wrongfully 
severed. 
Measnre  of  damages   for   trespass. 

Cited  in  Sandy  River  Cannel  Coal  Co.  v.  White  House  Cannel  Coal  Co.  125 
Ky.  285,  10]  S.  W.  319.  on  the  measure  of  damages  for  unintentional  trespass; 
Cleveland  School  Dist.  v.  Great  Northern  R.  Co.  20  N.  D.  127,  28  L.R.A.  (N.S.) 
759,  126  N.  W.  995.  holding  the  measure  of  damages  for  the  destruction  of 
shade  trees  which  have  not  value  if  severed,  is  the  difference  in  the  value  of 
the  land  before  and  after  their  destruction;  Louisville  &  N.  R.  Co.  v.  Beeler, 
126  Ky.  335.  11  L.R.A. (N.S.)  930,  128  Am.  St.  Rep.  291,  103  S.  W.  300,  15 
Ann.  C'as.  913,  holding  that  the  measure  of  damages  for  destruction  of  an 
orchard  by  fire  was  the  value  of  the  trees  destroyed,  and  the  difference  in 
value,  before  and  after  the  fire,  of  those  trees  damaged;  Milltown  Lumber  Co. 
v.  Carter,  5  Ga.  App.  348,  63  S.  E.  270,  holding  that  for  wrongful  severance 
of  timber  the  land  owner  may  sue  for  trespass  to  land,  or  recover  the 
trees  severed  or  their  value,  and  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Alliance  Trust  Co.  v.  Nettleton  Hardwood  Co.  36  L.  R.  A. 
155.  which  authorizes  trover  or  trespass  by  true  owner  after  re-entry,  for  value 
of  trees  cut  during  disseisin;  Keys  v.  Pittsburg  &  W.  Coal  Co.  41  L.  R.  A.  681, 
which  holds  damages  for  unauthorized  mining  of  coal  by  tenant  in  good  faith, 
value  of  coal  in  place. 

Cited  in  not*  (53  L.  R.  A.  635)  on  extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  trespass. 
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For  injury  to,  or  destruction   of,  trees. 

Cited  in  Uhe  v.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  565,  54  N.  W.  601,  holding- 
that  measure  of  damages  for  trees  negligently  burned  is  value  of  trees;  Chappell 
v.  Puget  Sound  Reduction  Co.  27  Wash.  68,  91  Am.  St.  Rep.  820,  67  Pac.  391,. 
holding  that  measure  of  damages  for  cutting  wood  on  another's  land  by  mistake 
is  value  of  standing  timber;  White  v.  Yawkey,  108  Ala.  275.  32  L.  R.  A.  201,. 
footnote  p.  199,  54  Am.  St.  Rep.  159,  19  So.  360,  holding  value  of  logs  immedi- 
ately after  severance  by  inadvertent  trespasser  is  amount  recoverable  from  inno- 
cent purchaser;  Missouri  P.  R.  Co.  v.  Tipton,  61  Neb.  50,  84  N.  W.  416,  holding 
that  measure  of  damage  for  fruit  trees  negligently  burned  is  difference  in  value- 
of  trees  before  and  after  fire;  Anderson  v.  Besser,  131  Mich.  486.  91  N.  W.  737,- 
holding  market  value  of  logs  at  place  of  sale,  less  cost  of  cutting,  measure  of 
damages  for  cutting  timber  on  land  under  belief  of  title,  and  referring  particu- 
larly to  annotation  in  19  L.  R.  A.  653. 

Cited  in  footnotes  to  Whiting  v.  Adams,  25  L.  R.  A.  598.  which  holds  value  of" 
lumber  at  place  of  disposal,  measure  of  damages  for  wrongfully  cutting  standing 
timber;  Keystone  Lumber  Co.  v.  Kohnan,  34  L.  R.  A.  821,  which  requires  licensee- 
to  repay  trespasser  enhanced  value  of  timber  before  recovering;  Gaskins  v.  Davis,. 
25  L.  R.  A.  813,  which  holds  measure  of  damages  for  cutting  timber  under  mis- 
taken belief  of  ownership,  their  value  in  the  woods,  with  injury  from  removal' 
added. 

Cited  in  notes  (18  L.R.A.  (N.S.)  244,  246)  on  measure  of  damages  for 
wrongful  cutting  or  destruction  of  standing  timber;  (28  L.R.A. (N.S.)  757) 
on  damages  for  injury  or  destruction  of  trees  or  shrubbery  not  valuable  for 
timber  or  firewood. 

Distinguished  in  Kansas  City  &  0.  R.  Co.  v.  Rogers,  48  Neb.  656,  67  N.  W.  602, 
holding  that  in  estimating  value  of  forest  trees  negligently  burned,  value  as  orna- 
ments to  landscape  and  as  adding  to  value  of  land  should  be  considered. 
Interest   on   dnmag-es. 

Cited  in  note  (28  L.R.A. (N.S.)  68)  on  interest  on  unliquidated  damages  from- 
fire. 

19  L.  R.  A.  660,  TRIBBETTE  v.  ILLINOIS  C.  R.  CO.  70  Miss.  182,  35  Am.  St. 

Rep.  642,  12  So.  32. 
Joinder   of   parties   plaintiff   or   defendant. 

Cited  in  Uttorback  v.  Meeker,  16  Wash.  192.  47  Pac.  428,  sustaining  demurrer 
to  complaint  to  remove  cloud  on  title  by  persons  taking  different  deeds  and  con- 
tracts; Louisville  &  N.  R.  Co.  v.  Smith..  63  C.  C.  A.  1,  128  Fed.  6,  holding  that, 
different  landowners  may  be  joined  as  defendants  in  one  suit  by  railroad  com- 
pany to  prevent  interference  with  its  right  of  way. 

Cited    in    footnote    to    Jones    v.  Rowbotham,   19    L.  R.  A.  663.  which    upholds 
joinder  by  owners  of  distinct  tenements  in  suit  to  restrain  common  grievances. 
Equitable    jurisdiction    to    prevent    multiplicity    of    suits. 

Cited  in  Turner  v.  Mobile,  135  Ala.  114,  S3  So.  132,  denying  right  to  prevent 
multiplicity  of  suits  when  no  common  property  right  exists  among  defendants; 
Ducktown  Sulphur,  Copper  &  I.  Co.  v.  Fain,  109  Tenn.  63,  70  S.  W.  813,  denying 
injunction  to  prevent  multiplicity  of  suits  by  persons  affected  by  noxious  vapors 
from  defendant's  plant,  where  proof  shows  that  plaintiffs  have  combined  and  en- 
gaged one  attorney  to  bring  separate  suits;  State  v.  Sunapee  Dam  Co.  72  N.  H. 
120,  55  Atl.  899,  holding  that  equity  will  prevent  multiplicity  of  suits  by  various 
persons  affected  by  defendant's  mismanagement  of  dam;  Morris  v.  Hitchcock,  21 
App.  D.  C.  587,  holding  that  equity  has  jurisdiction  to  prevent  multiplicity  of 
suits  by  numerous  cattle  owners  to  prevent  seizure  of  cattle  for  failure  to  pay; 
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tax  for  right  to  graze  on  Indian  lands;  Kansas  City  Southern  R.  Co.  v. 
Quigley,  181  Fed.  196,  to  the  point  that  equitable  jurisdiction  to  prevent 
multiplicity  of  actions  will  not  authorize  injunction  against  numerous  actions 
for  damages  by  plaintiffs  who  have  no  community  of  interests;  Roanoke 
•Guano  Co.  v.  Saunders,  173  Ala.  351,  35  L.R.A.  (N.S.)  493,  56  So.  198,  holding 
that  mere  community  of  interest  in  question  of  law  and  fact  involved  in 
several  actions  at  law  is  not  sufficient  to  give  jurisdiction  to  enjoin  such 
matters  and  settle  matter  in  equity  for  prevention  of  multiplicity  of  suits; 
Dixie  F.  Ins.  Co.  v.  American  Confectionery  Co.  —  Tenn.  —  34  L.R.A.  (N.S.) 
D06,  136  S.  W.  915,  holding  that  equity  has  jurisdiction  on  ground  of  prevent- 
ing multiplicity  of  suits,  of  suit  to  adjust  liabilities  of  several  insurers  of 
manufacturing  plant  whose  policies  cover  several  items,  where  all  insurers  set 
up  common  defense;  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  243,  87  X.  E. 
47,  holding  that  equity  will  assume  jurisdiction  to  prevent  a  multiplicity 
•of  suits  only  where  the  decree  will  determine  the  controverted  questions  as  to 
all  of  the  defendants,  the  actions  involving  the  same  questions  of  law  and 
the  Same  state  of  facts;  Gulf  &  S.  I.  R.  Co.  v.  Barnes,  94  Miss.  506,  48  So. 
823,  holding  that  an  action  in  equity  does  not  lie  to  prevent  a  multiplicity  of 
suits  where  the  law  and  the  same  facts  are  not  applicable  to  all,  though  they 
.arise  out  of  the  same  occurrence;  Xational  Tube  Co.  v.  Smith,  57  W.  Va.  215, 
1  L.R.A. (N.S.)  198,  110  Am.  St.  Rep.  771,  50  S.  E.  717,  holding  that  the 
fact  that  the  same  question  of  law  arises  on  several  debts,  does  not  give 
•  equity  jurisdiction  to  prevent  a  multiplicity  of  suits;  Mechanics'  Ins.  Co.  v. 
C.  A.  Hoover  Distilling  Co.  97  C.  C.  A.  400,  173  Fed.  892;  Illinois  Steel  Co.  v. 
.Schroeder,  133  Wis.  570,  14  L.R.A. (N.S.)  246,  126  Am.  St.  Rep.  977,  113  N. 
W.  51;  Cloyes  v.  Middlebury  Electric  Co.  80  Vt.  118,  11  L.R.A. (N.S.)  697, 
66  Atl.  1039, — on  the  jurisdiction  of  equity  to  prevent  a  multiplicity  of  suits. 

Cited  in  notes  (20  L.R.A.  (N.S.)  850,  853;  35  L.R.A.  (N.S.)  492;  40  L.R.A. 
(N.S.)  465), — on  equity  jurisdiction  because  of  multiplicity  of  actions  for  per- 
sonal injuries  growing  out  of  single  tort;  (131  Am.  St.  Rep.  42,  46,  47)  on 
bills  of  peace  or  injunction  to  prevent  multiplicity  of  suits. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Garrison,  81  Miss.  263,  95  Am.  St.  Rep. 
469,  32  So.  996,  holding  that  equity  will  prevent  multiplicity  of  suits  for  same 
.act  of  trespass,  affecting  different  persons. 

Cited  as  overruled  in  Southern  Steel  Co.  v.  Hopkins,  157  Ala.  190,  20  L.R.A. 
(N.S.)  857,  131  Am.  St.  Rep.  20,  47  So.  274,  16  Ann.  Cas.  690,  holding  that 
an  injunction  to  restrain  the  maintenance  of  over  a  hundred  separate  suits 
against  a  coal  company  for  the  death  of  miners  killed  by  a  mine  explosion,  was 
proper  where  they  are  all  subject  to  the  same  defense. 

19  L.  R,  A.  663,  JONES  v.  ROWBOTHAM,  47  N.  J.  Eq.  337,  20  Atl.  731,  48  N. 

J.  Eq.  311,  24  Atl.  131. 
.Joinder    of    parties    plaintiff    or    defendant. 

Cited  in  Williams  v.  Union  Improv.  Co.  6  Kulp,  419,  1  Pa.  Dist.  R.  289,  hold- 
ing that  owners  of  separate  farms  along  stream  may  join  in  action  to  restrain 
its  pollution;  Younkin  v.  Milwaukee  Light,  Heat  &  Traction  Co.  112  Wis.  21,  87 
N.  W.  861,  holding  that  abutting  owners  may  not  unite  to  restrain  construction 
of  street  railway;  Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J.  Eq.  7,  42  Atl.  749, 
granting  injunction  against  pollution  of  river  by  sewage,  on  complaint  of  ri- 
parian owners;  Whipple  v.  Guile,  22  R.  I.  578,  84  Am.  St.  Rep.  855.  48  Atl.  935, 
sustaining  bill  by  owners  of  separate  estates  for  injunction  restraining  operation 
of  mill  at  night;  Hale  v.  Allinson,  188  U.  S.  76,  47  L.  ed.  392,  23  Sup.  Ct.  Rep. 
244,  denying  receiver's  right  to  maintain  one  action  in  circuit  court  of  Pennsyl- 
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vania  against  Pennsylvania  stockholders  of  insolvent  Minnesota  corporation  for 
statutory  liability  of  defendants  as  stockholders;  Roanoke  Guano  Co.  v.  Saund- 
ers,  173  Ala,  362,  35  L.R.A.  (X.S.)  498,  56  So.  198,  holding  that  factory  owner 
cannot  enjoin  several  actions  by  neighboring  owners  to  recover  damages  for 
injuries  to  their  property  by  noxious  fumes  emitted  from  factory;  Rider  v. 
Clarkson,  77  X.  J.  Eq.  470,  140  Am.  St.  Rep.  614,  78  Atl.  676,  holding  that 
parties  similarly  affected  by  danger  from  vicious  dog  fight  by  neighbor  may 
join  in  action  to  restrain  such  nuisance;  Louisville  &  X.  R.  Co.  v.  Cowley,  164 
Ala.  337,  50  So.  1015,  holding  that  abutting  owners  whose  rights,  damages  and 
injuries  are  of  same  kind,  and  different  only  as  to  extent  and  amount,  may  join 
in  bill  to  restrain  nuisance  in  shape  of  obstruction  of  street;  Vandalia  Coal  Co. 
v.  Lawson,  43  Ind.  App.  242,  87  X.  E.  47;  Burghen  v.  Erie  R.  Co.  123  App. 
Div.  206,  108  X.  Y.  Supp.  311, — on  the  joinder  of  parties  plaintiff  in  suit 
for  injunction;  American  Plate  Glass  Co.  v.  Xicoson,  34  Ind.  App.  648,  73 
N.  E.  625,  holding  that  the  owner  of  land  and  a  person  operating  a  stone 
quarry  thereon  may  maintain  an  action  for  the  flooding  of  the  land;  Grey  ex 
rel.  Simmons  v.  Paterson,  58  X.  J.  Eq.  7,  42  Atl.  749,  holding  all  riparian  own- 
ers damaged  by  pollution  of  stream  may  join  in  suit  for  injunction;  Madison 
v.  Ducktown  Sulphur  Copper  &  I.  Co.  113  Tenn.  348,  83  S.  W.  658,  holding 
that  two  or  more  may  unite  in  a  bill  to  enjoin  a  nuisance,  although  their 
lands  are  separate  from  each  other,  where  it  appears  that  they  are  affected 
in  substantially  the  sante  way  by  the  nuisance;  Burghen  v.  Erie  R.  Co.  53  Misc. 
459,  103  X.  Y.  Supp.  292,  holding  that  land  owners  along  a  stream  may  main- 
tain an  action  against  one  unlawfully  obstructing  the  flow  of  the  water  there- 
in, to  compel  the  removal  of  the  obstruction;  Riley  v.  Pennsylvania  Co.  32  Pa. 
Super.  Ct.  595,  holding  that  several  parties  may  join  in  a  bill  in  equity 
though  there  is  no  privity  between  them  if  they  seek  to  restrain  an  injury 
which  would  affect  them  all  to  the  same  extent;  Seastream  v.  Xew  Jersey 
Exhibition  Co.  67  X.  J.  Eq.  186,  58  Atl.  532,  holding  that  it  was  not  proper 
to  join  parties  in  a  suit  to  restrain  Sunday  base  ball  games,  where  the  injury 
complained  of  by  one  class  was  on  account  of  noises  on  the  ball  grounds,  and 
the  other  class,  because  of  the  crowds  of  people  in  the  streets  going  to  the 
game. 

Cited  in  footnote  to  Tribbette  v.  Illinois  C.  R.  Co.  19  L.  R.  A.  660,  which  holds 
injunction  against  numerous  actions  by  unconnected  plaintiffs  unauthorized. 

Cited  in  note  in  (118  Am.  St.  Rep.  878)  on  actions  against  two  or  more 
persons  creating  or  maintaining  a  nuisance. 

19  L.  R.  A.  665,  MUXROE  v.  WILLIAMS,  37  S.  C.  81,  16  S.  E.  533. 
What   constitutes   residence. 

Cited  in  Carolina  Agency  Co.  v.  Garlington,  85  S.  C.  125,  67  S.  E.  225,  to 
the  point  that  affidavit  which  states  that  defendant  departed  from  state,  and 
that  he  has  kept  himself  without  the  state  is  sufficient  to  show  nonresidence; 
State  v.  Snyder,  182  Mo.  502,  82  S.  W.  12,  on  the  meaning  of  the  word, 
inhabitant. 

Cited  in  footnotes  to  Chitty  v.  Chitty,  32  L.  R.  A.  394,  which  holds  fugitive 
from  justice,  intending  to  return  when  criminal  proceedings  are  dropped,  resi- 
dent within  protection  of  homestead;  Hewes  v.  Baxter,  36  L.  R.  A.  531,  which 
holds  exercise  of  right  of  suffrage  in  state  not  conclusive  as  to  domicil  for  pur- 
pose of  attachment;  State  use  of  Burt  v.  Allen,  50  L.  R.  A.  284,  which  holds  non- 
residence  preventing  claim  of  exemption  determinable  as  of  date  of  sale  of  prop- 
erty; Byers  v.  Schlupe,  25  L.  R.  A.  649,  which  authorizes  attachment  against  firm 
carrying  on  business  in  state  where  members  are  nonresidents. 
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19  L.  R.  A.  671,  WEIGHTMAN  v.  LOUISVILLE,  N.  O.  &  T.  R.  CO.  70  Miss. 

563,  35  Am.  St.  Rep.  660,  12  So.  586. 
Duty   of   railroad   company   to   passenger. 

Cited  in  Brown  v.  Georgia,  C.  &  N.  R.  Co.  119  Ga.  90,  46  S.  E.  71,  holding 
that  railroad  companies  are  bound  to  keep  their  stations  open  for  passengers 
for  only  a  reasonable  time  before  the  arrival  of  trains;  International  &  G. 
K  R.  Co.  v.  Gilmer,  18  Tex.  Civ.  App.  682,  45  S.  W.  1028,  holding  a  railroad 
company  liable  for  the  acts  of  conductor  in  assisting  a  helpless  invalid  from 
the  train,  where  through  his  carelessness  the  person  was  injured;  Illinois 
C.  R.  Co.  v.  Smith,  85  Miss.  355,  70  L.R.A.  643,  107  Am.  St.  Rep.  293,  37  So. 
643,  on  the  duty  of  a  common  carrier  to  a  passenger  unable  to  care  for  himself, 
because  of  sickness. 

Cited  in  footnote  to  Southern  R.  Co.  v.  Hobbs,  63  L.R.A.  68,  which  holds 
promise  of  conductor  to  assist  partially  blind  passenger  in  alighting  not  an 
undertaking  to  escort  her  from  her  seat  to  the  platform. 

Distinguished  in  Gage  v.  Illinois  C.  R.  Co.  75  Miss.   19,  21   So.  657,  holding 
carrier  not  liable  for  carrying  beyond  destination,  small  boy  traveling  alone. 
To   relieve   one   injured. 

Distinguished  in  Griswold  v.  Boston  &  M.  R.  Co.  183  Mass.  437,  67  N.  E.  354, 
holding  that  railroad  company  owes  no  legal  duty  to  bring  relief  to  licensee  in- 
jured while  crossing  tracks. 

19  L.  R.  A.  673,  WHITE  v.  MILLER,  52  Minn.  367,  54  N.  W.  736. 
Option  to  accelerate  payment   for  any   default. 

Cited  in  American  Nat.  Bank  v.  American  Wood  Paper  Co.  19  R.  I.  155,  29  L. 
R.  A.  104,  61  Am.  St.  Rep.  746,  32  Atl.  305,  holding  action  not  maintainable  on 
bond  before  maturity,  although  mortgage  gives  such  right;  Brewer  v.  Penn  Mut. 
L.  Ins.  Co.  36  C.  C.  A.  291,  94  Fed.  349,  holding  action  on  note  not  due,  maintain- 
able where  mortgage  authorizes  it;  Lanpher  v.  Barnum,  57  Minn.  174,  58  N.  W. 
988,  sustaining  holder's  right  to  declare  note  due  for  all  purposes,  under  stipu- 
lation authorizing  collection  upon  default;  Rasmussen  v.  Levin,  28  Colo.  453,  65 
Pac.  94,  sustaining  right  to  foreclose  mortgage  which  secures  note  not  yet  due, 
under  option  authorizing  foreclosure  for  nonpayment  of  taxes;  but  such  right 
does  not  extend  to  quitclaim  deed  given  as  further  security,  but  not  containing 
such  option;  Williams  v.  Douglass,  47  La.  Ann.  1283,  17  So.  805,  raising,  with- 
out deciding,  question  as  to  right  to  foreclose  mortgage  securing  numerous  notes, 
under  stipulation  authorizing  foreclosure  upon  default  of  any  note. 

Cited  in  note  (61  Am.  St.  Rep.  751)  on  acceleration  of  payment  of  corporate 
coupon  bonds. 

Distinguished  in  Seibert  v.  Minneapolis  &  St.  L.  R.  Co.  58  Minn.  44,  59  N.  W. 
822,  denying  existence  of  repugnancy  between  bond  payable  out  of  certain  fund, 
and  mortgage  stating  same  thing  and  providing  other  funds  in  addition ;  Taylor 
v.  Alliance  Trust  Co.  71  Miss.  702,  15  So.  121,  sustaining  foreclosure  for  notes 
not  due  under  option  contained  in  mortgage;  Swearingen  v.  Lahner,  93  Iowa, 
150,  26  L.  R.  A.  766,  57  Am.  St.  Rep.  261,  61  N.  W.  431,  holding  that  tender  of 
unpaid  interest  six  months  after  maturity  of  note  and  right  to  foreclose  mort- 
gage has  accrued  under  option  to  consider  whole  sum  due  will  not  defeat  fore- 
closure. 
Construction  of  instruments  as  one. 

Cited  in  Myrick  v.  Purcell,  95  Minn.  134,  103  N.  W.  902,  5  Ann.  Cas.  148, 
on  the  construction  of  instruments  executed  together  and  for  the  same  purpose 
as  one  instrument. 
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19  L.  R.  A.  676,  MATTHEWS  v.  DUBUQUE  MATTRESS  CO.  87  Iowa,  246,  54 

X.  W.  225. 
Personal    liability   upon    contracts. 

Cited  in  Bank  of  Stratton  v.  Dixon,  105  Iowa,  151,  74  N.  W.  919,  holding  agent 
personally  liable  on  check  received  and  indorsed  by  him  as  "agent." 

Cited  in  footnotes  to  Kansas  Nat^Bank  v.  Bay,  54  L.  R.  A.  408,  which  denies 
liability  of  one  refusing  to  sign  own  name  on  note  signed  by  him  in  third  per- 
son's name  without  authority,  with  knowledge  of  indorsee  and  payee ;  Western 
Pub.  House  v.  Murdick,  21  L.  R.  A.  671,  which  holds  members  of  school  board  in- 
dividually bound  by  contract  signed  by  majority  individually. 

Cited  in  notes  (21  L.R.A.  (N.S.)  1076,  1084)  on  liability  of  principal  on 
on  negotiable  paper  executed  by  agent;  (34  L.R.A. (N.S.)  on  liability  of 
one  assuming,  without  authority,  to  contract  as  agent;  (4  Eng.  Rul.  Cas.  283, 
284,  286)  on  liability  of  one  signing  bill  or  note  as  agent. 

Distinguished  in  Hunt  v.  Listenberger,  14  Ind.  App.  323,  42  N.  E.  240,  holding 
principal  receiving  proceeds  bound  by  indorsement  of  warrant  by  agent,  described 
"as  agent." 
Of   officers   of   corporation. 

Cited  in  Taylor  v.  Reger,  18  Ind.  App.  470,  63  Am.  St.  Rep.  352,  48  N.  E.  262, 
holding  addition  of  term  "directors"  after  names  signed  to  note  executed  in  name 
of  corporation,  merely  descriptive;  Albany  Furniture  Co.  v.  Merchants  Xat. 
Bank,  17  Ind.  App.  535,  60  Am.  St.  Rep.  178,  47  N.  E.  227,  sustaining  judgment 
against  all  signers  of  note  containing  words  "we  promise,"  signed  in  name  of 
corporation  and  by  two  persons  described  as  "president"  and  "manager;"  Day  v. 
Ramsdell,  90  Iowa,  733,  57  N.  W.  630,  holding  note  containing  words,  "we,  Tama 
Paper  Company,"  signed  by  two  persons  described  as  "president"  and  "secretary," 
personal  obligation  of  signers;  Capital  Sav.  Bank  &  T.  Co.  v.  Swan,  100  Iowa, 
722,  69  N.  W.  1065,  and  Williams  v.  Hippie,  17  Pa.  Super.  Ct.  85,  holding  that 
note  containing  words  "we  promise,"  signed  in  name  of  corporation  and  person 
described  as  "treasurer,"  does  not  show  liability  of  latter;  Reber's  Estate,  15 
Pa.  Super.  Ct.  128,  holding,  arguendo,  that  solvent  indorsers  upon  note  contain- 
ing words  "we  promise,"  signed  in  name  of  corporation  and  person  described  as 
"president,"  must  contribute  equally;  Williams  v.  Hippie,  8  Del.  Co.  Rep. 
200,  holding  that  note  signed  by  corporation  by  stamp,  with  addition  of 
"Morris  Williams,  Treasurer"  did  not  bind  Williams  personally. 

Questioned  in  Western  Wheeled  Scraper  Co.  v.  Stickleman,  122  Iowa,  397,  98 
N.  W.  139,  raising,  without  deciding,  question  as  to  personal  liability  of  those 
signing  corporate  note  as  "trustees." 
Extrinsic   evidence   as   to   liability   on   note. 

Cited  in  footnote  to  Second  Nat.  Bank  v.  Midland  Steel  Co.  52  L.  R.  A.  307, 
which  holds  parol  evidence  admissible  to  show  that  note  signed  by  individual 
name,  followed  by  word  "president,"  is  corporate  contract. 

Cited  in  note  (20  L.  R,  A.  706)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 

Not  followed  in  Swarts  v.  Cohen,  11  Ind.  App.  25,  38  N.  E.  536,  holding  parol 
evidence  admissible  to  explain  ambiguity  in  note  containing  words  "we  prom- 
ise," signed  in  name  of  corporation  and  person  described  as  "president." 

19  L.  R.  A.  682,  A.  D.  PUFFER  &  SONS  MFG.  CO.  v.  LUCAS,  112  N.  C.  377, 

17  S.  E.  174. 
Conditional  sales  in  form  of  leases. 

Cited  in  Singer  Mfg.  Co.  v.  Gray,  121  N.  C.  170,  28  S.  E.  257,  holding  lease 
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on  instalments,  not  providing  for  passing  of  title,  a  conditional  sale;  Wilcox 
Bros.  v.  Cherry,  123  N.  C.  84,  31  S.  E.  369,  holding  lease  of  machinery  with 
option  of  purchase,  a  conditional  sale  necessitating  registration;  Clark  v.  Hill, 
117  N.  C.  12,  53  Am.  St.  Rep.  574,  23  S.  E.  91,  holding  lease  of  personal  prop- 
erty, title  passing  on  payment  of  rent,  a  conditional  sale  requiring  registra- 
tion as  to  third  parties;  Barrington  v.  Skinner,  117  N.  C.  52,  23  S.  E.  90,  hold- 
ing contract  providing  for  passing  of  title  to  personal  property  on  payment  of 
notes,  a  conditional  sale;  Prather  v.  Brandon,  44  Ind.  App.  50,  88  N.  E.  700, 
holding  that  contract  of  sale  of  real  estate,  purchase  price  to  be  paid  in  in- 
stallments is  not  changed  to  one  of  tenancy  by  words  "lease"  and  "rent"  used 
therein;  Yarborough  v.  Hughes,  139  N.  C.  203,  51  S.  E.  904,  upholding  an 
agreement  to  purchase  on  payment  of  yearly  installments  as  rent,  notwith- 
standing agreement  contains  usual  terms  of  a  lease ;  Hamilton  v.  Highlands, 
144  N.  C.  283,  56  S.  E.  929,  12  Ann.  Cas.  876,  holding  contract  will  be  held 
to  be  a  conditional  sale  although  in  the  form  of  a  lease,  or  of  a  bailment,  with 
an  option  to  purchase;  Chase-Hackley  Piano  Co.  v.  Kennedy,  152  X.  C.  200, 
67  S.  E.  488,  holding  that  "lease  contract"  for  piano  was  sale  in  effect  and 
created  mortgage  as  between  parties;  Hauser  v.  Morrison,  146  N.  C.  252,  59 
S.  E.  693,  holding  under  a  lease  of  property  with  provision  for  eviction 
without  notice  upon  default  in  payment  equity  will  regard  contract  as  a 
mortgage  and  require  an  accounting  where  parties  at  time  of  lease  also  enter 
into  a  wrrtteh  contract  of  sale. 

Cited   in   note    (94   Am.   St.   Rep.   250)    on  what   constitutes   a   transaction   a 
sale. 
Itig-hts    of   conditional    vendee    after    defanlt. 

Cited  in  Cutting  v.  Whittemore,  72  N.  H.  110,  54  Atl.  1098,  holding  condi- 
tional vendee  of  sawmill,  who  has  made  default,  entitled  to  proceeds  of  sale, 
after  deducting  amount  still  due  on  contract;  Standard  Furniture  House  v. 
Burrows,  59  Wash.  458,  110  Pac.  13,  to  the  point  that  conditional  vendor  will 
not  be  permitted  to  resume  possession  of  property  and  declare  payments 
forfeited,  when  all  but  one  payment  has  been  made;  Hicks  v.  King,  150  N.  C. 
371,  64  S.  E.  125,  holding  under  sale  on  installments  the  debtor  is  entitled  to 
have  the  balance  ascertained  and  a  sale  ordered,  and  to  receive  surplus,  if 
any;  Hamilton  v.  Highlands,  144  N.  C.  285,  56  S.  E.  929,  12  Am.  Cas.  876,  hold- 
ing the  election  to  treat  contract  as  a  lease  had  to  be  made  before  the  full  time 
of  payment  of  installments. 

Cited  in  notes  (32  L.R.A.  465)  on  rights  and  liabilities  of  vendor  and  pur- 
chaser by  conditional  sale  on  default  of  payment;  (3  L.R.A.  (N.S.)  786)  on 
effect  of  default  in  payment  followed  by  rescission  as  forfeiture  of  payments 
already  made;  (38  L.R.A. (N.S.)  893,  894)  on  right  of  purchaser  on  conditional 
sale  to  recover  back  payments  where  the  seller  retakes  the  property;  (133 
Am.  St.  Rep.  576)  on  rights  and  remedies  of  conditional  seller  on  buyer's  de- 
fault in  payment. 

Distinguished  ki  Crinkley  v.  Egerton,  113  N.  C.  447,  18  S.  E.  669,  holding  that 
equity  would  require  vendor  to  account  for  payments  made  in  case  he  should 
declare  forfeiture  of  contract  for  conditional  sale  of  land. 
Counterclaim    for    damages. 

Cited  in  Howard  v.  Turner,  125  N.  C.  107,  34  S.  E.  229,  holding  that  in  ac- 
tion for  claim  and  delivery  of  machinery,  damages  for  seizure  cannot  be  coun- 
terclaimed  when  such  counterclaim  did  not  exist  at  commencement  of  suit; 
Smith  v.  French,  141  N.  C.  9,  53  S.  E.  435,  holding  an  answer,  admitting  the 
debt  but  setting  up  loss  of  property  turned  over  to  settle  the  debt  far  in 
L.R.A.  Au.  Vol.  III.— 39. 
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excess  of  the  debt  and  asking  payment  of  an  excess  over  and  above  the  debt, 
tenders  a  proper  issue. 

19  L.  R.  A.  684,  LOUISVILLE  BKG.  CO.  v.  EISENMAN  BROS.  &  CO.  94  Ky. 

83,  42  Am.  St.  Rep.  335,  21  S.  W.  531,  1049. 
Sole  ownership  of  corporate  ittock  or   l»y    !••--    number    fuir.    required. 

Cited  in  Geo.  T.  Stagg  Co.  v.  Taylor,  95  Ky.  667,  27  S.  W.  247,  holding  that 
where  one  stockholder  purchases  all  stock,  retiring  owner  may  use  similar  cor- 
porate name;  Louisville  Gas  Co.  v.  Kaufman,  105  Ky.  159,  48  S.  W.  434,  hold- 
ing gas  company  not  liable  for  negligence  of  light  company,  although  former 
owned  all  stock  of  latter;  First  Nat.  Bank  v.  Winchester,  119  Ala.  173,  72  Am. 
St.  Rep.  904,  24  So.  351,  sustaining  mortgage  given  by  corporation  having  only 
two  stockholders;  George  T.  Stagg  Co.  v.  Taylor,  113  Ky.  718,  68  S.  W.  862, 
holding  that  corporation  does  not  cease  to  exist  because  one  person  owns  all 
of  stock,  where  it  continues  to  own  property  and  maintain  its  organization; 
Elliott  v.  Sullivan,  156  Mo.  App.  510,  137  S.  W.  287,  holding  that  corporation 
is  not  dissolved  by  mere  fact  that  it  has  ceased  to  transact  business;  that  it 
owns  no  property;  and  all  of  stock  is  owned  by  one  person. 

Cited  in  footnotes  to  McTighe  v.  Macon  Constr.  Co.  33  L.  R.  A.  800,  which 
holds  railroad  company  not  identical  with  construction  company  owning  all  its 
stock;  Potts  v.  Schmucker,  35  L.  R.  A.  392,  which  denies  right  of  trustee  of 
banking  firm  to  share  in  assets  of  insolvent  corporation  entirely  owned  by  one 
member;  Parker  v.  Bethel  Hotel  Co.  31  L.  R.  A.  706,  holding  that  sole  stock- 
holder of  corporation  has  no  title  to  corporate  property  which  will  allow  him  to 
convey  in  his  own  name;  Re  Belton,  30  L.  R.  A.  648,  which  holds  corporation  not 
dissoluble  because  shares  held  by  less  number  than  required  for  organization ; 
Sellers  v.  Greer,  40  L.  R.  A.  589,  which  holds  contract  between  equal  owners 
of  substantially  entire  corporate  stock  for  disposition  of  corporate  property  not 
binding  on  corporation. 
Mabilitiea  and  power*  of  stockholder*. 

Cited  in  Gamewell  Fire  Alarm  Teleg.  Co.  v.  Fire  &  Police  Teleg.  Co.  116  Ky. 
782,  76  S.  W.  862,  holding  parties  in  the  fraud  cannot  deny  liability  of  one  corpo- 
ration evasively  formed  and  made  sole  stockholders  of  another:  Leibhardt  v. 
Wilson,  38  Colo.  1],  120  Am.  St.  Rep.  97,  88  Pac.  173,  holding  controlling  stock- 
holder not  liable  personally  on  debts  incurred;  Williams  v.  Chamberlain,  123  Ky. 
161,  94  S.  W.  29,  on  similarity  of  statutory  liability  of  stockholders  under  Ari- 
zona and  Kentucky  laws. 

Cited  in  footnotes  to  Vermont  Marble  Co.  v.  Declez  Granite  Co.  56  L.  R.  A. 
728,  which  holds  liability  for  unpaid  subscription  not  defeated  by  transfer  of 
stock  without  transferee's  consent;  Jones  v.  Williams,  37  L.  R.  A.  682,  which 
denies  majority  stockholder's  implied  authority  to  contract  for  corporation. 

Distinguished  in  Ruttle  v.  What  Cheer  Coal  &  Min.  Co.  153  Mich.  306,  117 
N.  W.  168,  holding  stock  holder  personally  liable  where  corporation  was  mere 
dummy. 

19  L.  R.  A.  688,  GREENWOOD  v.  LAW,  55  N.  J.  L.  168,  26  Atl.  134. 
Parol   as.siuiniifiit    of   bond  and   mortgage. 

Cited  in  Thompson  v.  West,  56  N.  J.  Eq.  666,  40  Atl.  197,  and  Bleakley  v. 
Nelson,  56  N.  J.  Eq.  679,  39  Atl.  912,  holding  that  under  statute  of  frauds  bond 
and  mortgage  cannot  be  assigned  by  parol ;  French  v.  Schoonmaker,  69  N.  J. 
L.  7,  54  Atl.  225,  holding  an  agreement  to  assign  a  debt  due  the  assignor, 
whether  it  be  a  simple  contract  debt  or  a  debt  of  record  is  within  the  statute 
of  frauds  if  above  the  prescribed  value. 
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Cited  in  note  (23  Eng.  Rul  (.'as.  212)  on  validity  of  parol  contract  for  sale 
of  stock  in  corporation  or  joint  stock  company. 

19  L.  R.  A.  689,  STATE  ex  rel.  CREELEY  COUNTY  v.  MILNE,  36  Neb.  301, 

38  Am.  St.  Rpp.  724,  54  X.  VV.  521. 
Salary    pending'   content    for   office. 

Cited  in  Coughlin  v.  McElroy,  74  Conn.  403,  92  Am.  St.  Rep.  224,  50  Atl. 
1025,  holding  city  having  paid  de  facto,  not  liable  for  fees  of  de  jure,  col- 
lector; Brown  v.  Tama  County,  122  Iowa,  753,  101  Am.  St.  Rep.  296,  98  N.  W. 
562,  holding  county  paying  de  facto  superintendent  of  schools  during  his  incum- 
bency, salary  provided  by  law.  not  liable  to  de  jure  officer  for  same  period : 
Rasmussen  v.  Carbon  County,  8  Wyo.  292,  45  L.  R.  A.  299,  footnote  p.  295,  56 
Pac.  1098,  holding  county  having  paid  de  facto  county  treasurer  liable  to  de 
jure  officer  for  same  time;  Samuels  v.  Harrington,  43  Wash.  606,  117  Am.  St. 
Rep.  1075,  86  Pac.  1071,  holding  a  municipality  in  paying  salary  to  a  de  facto 
officer  while  in  office  is  not  liable  for  such  salary  at  suit  of  the  de  jure  officer; 
Stearns  v.  Sims,  24  Okla.  632,  24  L.R.A.  (N.S.)  479,  104  Pac.  44,  holding  where 
a  de  jure  chief  of  police  is  wrongfully  suspended  and  pending  charges  preferred 
against  him  an  incumbent  is  paid  the  city  is  not  liable  again;  El  Paso  County 
v.  Rohde,  41  Colo.  261,  16  L.R.A.  (N.S.)  797,  124  Am.  St.  Rep.  134,  95  Pac.  551, 
holding  the  people  cannot  be  compelled  to  pay  twice  for  the  same  services  ren- 
dered while  de  facto  officer  served. 

Cited  in  footnote  to  Kreitz  v.  Behrensmeyer,  24  L.  R.  A.  59,  which  holds  de 
jure  officer  entitled  to  recover  salary  paid  de  facto  officer. 

Cited  in  notes  (16  L.R.A. (N.S.)  794,  795)  on  payment  to  de  facto  as  de- 
fense to  action  for  salary  by  de  jure  officer;  (140  Am.  St.  Rep.  192)  on  public 
disbursements  to  de  facto  officers. 

Distinguished  in  Moo  res  v.  State,  67  Neb.  538,  93  N.  W.  733,  holding  where 
the  transaction  amounts  to  a  temporary  usurpation  of  the  functions  and  emolu- 
ments of  one  who  is  both  the  de  jure  and  de  facto  officer  sums  paid  cannot  be 
deducted  from  his  salary. 

19  L.  R.  A.  692,  MARTIN  v.  RICHARDSON,  94  Ky.  183,  42  Am.  St.  Rep.  353, 

21  S.  W.  1039. 
Validity   of   contracts   connected   with   llleg-al    transaction)*. 

Cited  in  footnotes  to  Irvin  v.  Irvin,  29  L.  R.  A.  292,  which  holds  wife's  re- 
covery of  consideration  of  contract  to  release  dower  rights  not  lost  by  invalid- 
ity of  contemporaneous  agreement  for  divorce;  State  ex  rel.  Sheets  v.  Interstate 
Sav.  Invest.  Co.  52  L.  R.  A.  530,  holding  that  contracts  of  investment  security 
which  may  be  called  in  and  redeemed  before  they  would  regularly  accumulate 
r-rcdit  in  reserve  fund  equal  to  stipulated  endowment  value,  otherwise  giving 
unequal  advantages  to  certificate  holders,  contain  elements  of  chance  constituting 
a  lottery. 
Kfghta  In  proceed!)  of  Illegal  contract  or  transaction. 

Cited  in  Beard  v.  Sharp,  100  Ky.  618,  38  S.  W.  1057,  holding  that  stranger 
speculating  in  insurance  may  retain  out  of  proceeds,  only  dues  paid  by  him, 
although  agreement  provided  that  he  should  have  one  half;  Irvvin  v.  Irwin,  107 
Ky.  30,  52  S.  W.  927,  holding  that  property  purchased  by  wife  with  proceeds 
of  husband's  lottery  ticket  should  be  restored  to  him  in  judgment  for  divorce. 

Distinguished  in  Feltner  v.  Feltner,  132  Ky.  709,  116  S.  W.  1196,  holding  the 
court  will  not  lend  its  aid  to  assist  witness  to  secure  fruits  of  an  unlawful  con- 
spiracy whereby  witness  absents  himself,  from  court  on  eve  of  trial;  Smith  v. 
Richmond,  114  Ky.  307,  102  Am.  St.  Rep.  283,  70  S.  W.  846,  holding  there  can. 
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be  no  recovery  of  money  paid,  by  one  of  two  parties  engaged  in  running  a  lot- 
tery to  be  used  for  bribing  of  the  authorities,  though  it  be  converted  to  the  sole 
use  of  the  other. 
Presumption  as  to  legality  of   contract. 

Cited  in  Jacob  v.  Clark,  115  Ky.  260,  72  S.  W.  1095,  holding  in  absence  of 
averment  to  the  contrary  it  is  presumed  that  the  transaction  occurred  at  a 
place  where  the  law  would  have  permitted  the  enforcement  of  payment  of  notes; 
Smith  v.  Corbin,  135  Ky.  736,  123  S.  W.  277,  holding  the  presumption  favors 
validity  of  a  contract  upon  appeal  in  absence  of  information  that  business  was 
conducted  as  a  lottery. 

Distinguished  in  Central  Trust  &  S.  D.  Co.  v.  Respass,  112  Ky.  617,  56  L.  R. 
A.  482,  99  Am.  St.  Rep.  317,  66  S.  W.  421,  refusing  to  entertain  bill  for  ac- 
counting of  money  won  by  firm  engaged  in  bookmaking. 

19  L.  R.  A.  694,  PEOPLE  ex  rel.  PENNSYLVANIA  R.  CO.  v.  WEMPLE,   138 

N.  Y.  1,  51  N.  Y.  S.  R.  702,  33  N.  E.  720. 
Corporate  taxation. 

Cited  in  People  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70  Hun,  509,  24 
N.  Y.  Supp.  208,  holding  the  decision  of  the  comptroller  as  to  assessments  and 
taxation,  unless  clearly  shown  to  be  erroneous,  will  not  be  disturbed;  Southern 
R.  Co.  v.  Greene,  160  Ala.  406,  49  So.  404,  on  the  relation  of  the  franchise  to 
the  tangible  property  it  represents. 

Cited  in  notes  (58  L.  R.  A.  536,  548)  on  taxation  of  capital  stock  of  corpora- 
tions in  United  States;  (57  L.  R.  A.  58,  59,  81,  89,  92)  on  taxation  of  cor- 
porate franchises  in  United  States;  (60  L.  R.  A.  650,  680,  683,  696)  on  corpo- 
rate taxation  and  the  commerce  clause;  (131  Am.  St.  Rep.  872)  on  taxation  of 
franchises. 
—  Of  domestic  corporations. 

Cited  in  People  ex  rel.  Staten  Island  Rapid  Transit  R.  Co.  v.  Roberts,  4  App. 
Div.  337,  38  N.  Y.  Supp.  724,  reducing  franchise  tax  by  fixing  value  of  stock 
at  price  of  actual  sales;  People  ex  rel.  Dunkirk,  A.  Valley  &  P.  R.  Co.  v.  Camp- 
bell, 74  Hun,  216,  26  N.  Y.  Supp.  832,  sustaining  franchise  tax  on  domestic 
corporation  on  gross  earnings  for  business  wholly  in  state,  and  business  originat- 
ing or  terminating  in  state;  People  ex  rel.  Wiebusch  &  H.  Co.  v.  Roberts,  19 
App.  Div.  576,  46  N.  Y.  Supp.  570,  holding  that  value  of  imported  merchandise 
remaining  in  original  packages  should  be  considered  in  franchise  tax  of  domes- 
tic corporation ;  People  ex  rel.  United  Verde  Copper  Co.  v.  Roberts,  156  N.  Y. 
591,  51  N.  E.  293,  holding  accumulated  surplus  used  in  buying  foreign  railroad 
not  liable  to  franchise  tax;  People  ex  rel.  Connecting  Terminal  R.  Co.  v.  Miller, 
178  N.  Y.  199,  70  N.  E.  472,  holding  earnings  of  domestic  transportation  com- 
pany derived  from  interstate  business  not  subject  to  franchise  tax;  People  ex 
rel.  Hudson  &  M.  R.  Co.  v.  State  Tax  Comrs.  143  App.  Div.  43,  127  N.  Y.  Supp. 
918,  holding  that  state  may  tax  special  franchise  of  railroad  granted  by  it  wholly 
within  state,  although  it  is  engaged  in  interstate  commerce. 

Distinguished  in  People  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70  Hun, 
510,  24  N.  Y.  Supp.  208,  sustaining  franchise  tax  on  domestic  corporation  en- 
gaged in  state  and  interstate  commerce. 
Of    foreign    corporation    doing   business    in    state. 

Cited  in  People  ex  rel.  American  Soda  Fountain  Co.  v.  Roberts,  158  N.  Y. 
174,  52  N.  E.  1104,  holding  foreign  corporation  subject  to  franchise  tax  when 
its  business  is  not  wholly  manufacturing,  though  other  business  was  interstate 
commerce;  People  ex  rel.  American  Soda  Fountain  Co.  v.  Roberts,  158  N.  Y. 
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174,  52  N.  E.  1104,  Affirming  29  App.  Div.  588,  51  X.  Y.  Supp.  487,  sustaining 
franchise  tax  on  foreign  corporation  manufacturing  and  transacting  interstate 
business;  People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  150  N.  Y.  49,  44  N.  E.  787, 
holding  that  foreign  corporation  cannot  be  compelled  to  pay  franchise  tax  on 
surplus  earnings  invested  in  land  in  state  of  New  York;  People  ex  rel.  Badische 
Anilin  &  Soda  Fabrik  v.  Roberts.  152  N.  Y.  63,  36  L.  R.  A.  758,  46  N.  E.  161; 
holding  foreign  corporation  which  is  special  partner  in  limited  partnership 
within  state  of  New  York  subject  to  tax;  State  ex  rel.  Armour  Packing  Co.  v. 
Stephens,  146  Mo.  682,  69  Am.  St.  Rep.  625,  48  S.  W.  929,  holding  cars  owned 
by  foreign  corporation  and  used  to  ship  goods  into  or  through  state,  taxable; 
People  ex  rel.  A.  Klipstein  &  Co.  v.  Roberts,  36  App.  Div.  598,  55  N.  Y.  Supp. 
950,  sustaining  franchise  tax  on  foreign  corporation  importing  and  selling  chem- 
icals in  broken  and  unbroken  packages;  People  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  171  N.  Y.  367,  98  Am.  St.  Rep.  610,  64  N.  E.  152,  Affirming  67  App. 
Div.  400,  73  N.  Y.  Supp.  790  (dissenting  opinion),  majority  holding  that  cab 
service  in  New  York  of  foreign  railroad  is  subject  to  franchise  tax;  People  ex 
rel.  Lembeck  &  B.  Eagle  Brewing  Co.  v.  Roberts,  22  App.  Div.  284,  47  N.  Y. 
Supp.  949,  denying  right  to  tax  foreign  brewery  company  soliciting  orders  and 
delivering  goods  to  customers  in  state;  People  ex  rel.  New  England  Loan  &  T. 
Co.  v.  Roberts,  25  App.  Div.  20,  49  N.  Y.  Supp.  10,  sustaining  franchise  tax  on 
foreign  corporation  having  branch  office  in  state  and  engaged  in  selling  bonds 
and  mortgages  on  foreign  real  estate;  Re  Union  Tank  Line  Co.  204  111.  350, 
68  N.  E.  504,  98  Am.  St.  Rep.  221,  holding  cars  of  foreign  corporation,  other 
than  railroad  company,  in  transit  through  Illinois  and  which  are  returned  when 
not  in  use,  not  taxable  in  Illinois. 
Aralldity  of  act  interfering  with  interstate  commerce. 

Cited  in  People  v.  Hawkins,  85  Hun,  45,  5  Inters.  Com.  Rep.  234,  32  N.  Y. 
Supp.  524,  holding  act  requiring  goods  made  by  convict  labor  to  be  labeled  as 
such  void. 
'What    constitutes   interstate   commerce. 

Cited  in  Shultz  v.  Skaneateles  R.  Co.  66  Misc.  13,  122  N.  Y.  Supp.  445,  hold- 
ing a  shipment  of  freight  from  Skaneateles,  N.  Y.  to  Roanoke,  Va.,  comes  within 
definition  of   "interstate   commerce"   making  it  subject  to  the  commerce  clause 
of   Federal   Constitution. 
Power  of  legislature  to  tax. 

Cited  in  People  ex  rel.  Hudson  &  M.  R.  Co.  v.  State  Tax  Comrs.  69  Misc.  10, 
125  N.  Y.  Supp.  895,  to  the  point  that  courts  have  given  broadest  construction 
to  power  of  state  to  lay  tax  on  property  employed  in  interstate  commerce,  pro- 
vided it  is  subject  to  no  discrimination;  Parsons  v.  People,  32  Colo.  235,  76  Pac. 
666,  holding  the  legislative  department  of  government  has  the  unlimited  power 
of  taxation,  unless  inhibited  by  the  constitution. 

19  L.  R.  A.  700,  JONES  v.  WEAKLEY,  99  Ala.  441,  42  Am.  St.  Rep.  84,  12  So. 

420. 
Gift    of   bank    deposit. 

Cited  in  McCoy  v.  McCoy,  126  Ky.  787,  104  S.  W.  1031,  holding  delivery  of  a 
pass  or  deposit  book  in  a  savings  bank  transfers  the  money  on  deposit  to  the 
donee. 

Cited  in  footnotes  to  Polley  v.  Hicks,  41  L.  R.  A.  858,  which  holds  delivery 
of  deposit  book  with  intent  to  give  deposits  sufficient  delivery  of  deposits, 
without  written  assignment;  Murphy  v.  Bordwell,  52  L.  R.  A.  849,  which  holds 
gift  of  bank  deposit  consummated  by  power  of.  attorney  to  donee,  giving  right 
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to  draw  in  donor's  name;  Re  Collins,  68  L.R.A.  119,  which  sustains  as  gift 
causa  mortis  drawing  of  check  for  part  of  deposit  under  fear  of  impending  death 
and  delivered  to  drawee  with  directions  to  forward  it  to  the  bank  with  state- 
ment that  it  is  to  become  the  drawee's  property  in  case  of  drawer's  death. 

Distinguished  in  Whalen  v.  Milholland,  89  Md.  208,  44  L.  R.  A.  212,  43  Atl. 
45,  holding  that  no  perfected  gift  is  made  of  savings  bank  deposit  by  depositing 
in  name  of  donee  and  donor,   payable  to  either,  where  donor  continues  in  pos- 
session of  pass  book. 
Requisites  of  grift   causa   mortis. 

Cited  in  Wheeler  v.  Armstrong,  164  Ala.  451,  51  So.  268,  holding  that  to 
constitute  gift,  donor  must  deliver  property  with  intent  to  divest  himself  of 
title  and  possession. 

Cited  in  notes  (99  Am.  St.  Rep.  895,  902,  903)  on  gifts  causa  mortis;  (9  Eng. 
Rul.  C'as.  864)  on  requisites  of  donatio  causa  mortis. 

19  L.  R.  A.  701,  COMMERCIAL  BANK  v.  HURT,  99  Ala.  130,  42  Am.  St.  Rep. 

38,  12  So.  568. 
Rights   of   transferee   or   pledgee    of   warehouse    receipts. 

Cited  in  Danforth  v.  McElroy,  121  Ala.  108,  25  So.  840,  holding  that  transfer 
for  gambling  debt,  of  warehouse  receipt  indorsed  in  blank,  gives  good  title  to 
bona  fide  purchaser;  Commercial  Nat.  Bank  v.  Bemis.  177  Mass.  98,  58  N.  E. 
476,  holding  that  pledgee  of  warehouse  receipt  can  transfer  to  innocent  third 
party  his  title  only:  Weil  Bros.  v.  Ponder,  127  Ala.  300,  28  So.  656,  holding  that 
transferee  of  warehouse  receipt  for  cotton  must  show  source  of  his  title  before 
he  can  maintain  action  for  conversion  of  property;  Commercial  Bank  v.  Lee, 
99  Ala.  494,  19  L.  R.  A.  705,  footnote  p.  705,  12  So.  572,  holding  indorsement 
as  collateral,  of  warehouse  receipts  showing  that  third  person  is  shipper,  notice 
as  to  latter's  rights:  People's  Sav.  Bank  &  T.  Co.  v.  Huttig  Mfg.  Co.  1  Ala.  App. 
397,  55  So.  929.  holding  that  under  Code  of  1907,  warehouse  receipt  stands  in 
lieu  of  goods  and  transfer  of  receipt  is  delivery  of  possession  of  goods. 

Cited  in  note  (11  Eng.  Rul.  Cas.  123)  on  estoppel  of  warehouseman  or  bailee 
by  giving  receipt. 

Distinguished  in  Xational  Union  Bank  v.  Shearer,  225  Pa.  477,  74  Atl.  351, 
17   Ann.   Cas.   664,  holding  warehouse  man   issuing  receipts  declared  negotiable 
by  statute  cannot  set  up  secret  arrangement  between  himself  and  owner  defeat- 
ing apparent  rights  of  holder. 
Of  a  bill   of  lading. 

Cited  in  Cosmos  Cotton  Co.  v.  First  Nat.  Bank,  171  Ala.  395,  32  L.R.A. (N.S.) 
1175,  54  So.  621,  holding  that  bank  cashing  draft  in  its  favor,  with  bill  of  lading 
attached,  not  liable  to  consignee  paying  draft  for  shortage  in  shipment;  Haas 
v.  Citizens'  Bank,  144  Ala.  570,  1  L.R.A. (N.S.)  245,  113  Am.  St.  Rep.  61,  39  So. 
129,  holding  the  transferee  of  a  bill  of  lading  simply  acquires  the  title  of  the 
transferrer  to  the  goods  described  in  them;  Merchants'  Nat.  Bank  v.  Bales,  148 
Ala.  282,  41  So.  516,  holding  the  assignment  of  a  bill  of  lading  or  even  of  a 
negotiable  warehouse  receipt  to  an  innocent  purchaser  cannot  divest  the  title  of 
the  true  owner  where  possession  was  tortiously  taken;  Mason  v.  Nelson  Cotton 
Co.  148  N.  C.  517,  18  L.R.A. (N.S.)  1231,  128  Am.  St.  Rep.  635,  62  S.  E.  625, 
(dissenting  opinion),  on  title  secured  by  assignment  of  bills  of  lading. 
Pledgee's  right  to  subject  pledge  to  payment. 

Cited  in  American  Pig  Iron  Storage  Warrant  Co.  v.  German,  126  Ala.  242, 
85  Am.  St.  Rep.  21,  28  So.  603,  holding  that  pledgee's  right  to  subject  iron 
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furnace  to  payment  of  debt  cannot  be  defeated  by  pledgeor's  wrongful  removal 

of  it. 

Factor's    authority    to    sell    on    credit. 

Cited  in  footnote  to  M.  M.  Walker  Co.  v.  Dubuque  Fruit  &  Produce  Co.   53 
L.  R.  A.  775,  which  sustains  factor's  power  to  sell  principal's  goods  on  reason- 
.able  credit. 
Right   oi   factor  to  pledge  goods. 

Cited  in  note  (45  Am.  St.  Rep.  204)  on  right  of  factor  to  pledge  goods  of 
consignor. 

19  L.  R.  A.  705,  COMMERCIAL  BANK  v.  LEE,  99  Ala.  493,  12  So.  572. 
Right  of  holder  of  warehouse  receipt  to  maintain  action  for  conversion. 

Cited  in  Weil  Bros.  v.  Ponder,   127  Ala.  300,  28  So.  656,  holding  that  trans- 
feree of  warehouse  receipt  for  cotton  must  show  source  of  his  title  before  he 
can  maintain   action   for   conversion  of   property. 
Factor's  pledge  of  warehouse  receipt. 

Cited  in  footnotes  to  Commercial  Bank  v.  Hurt,  19  L.  R.  A.  701,  which  holds 
pledge   of   warehouse   receipts   by   factor   not   invalidated   by   statute. 
Presumption    of   notice. 

Cited  in  Maas  v.  German  Sav.  Bank,  36  Misc.  157,  72  N.  Y.  Supp.  1068,  hold- 
ing that  savings  bank  knowing  that  intestate  left  property  within  county  pre- 
sumed to  have  notice  of  rights  of  foreign  administrator. 

19  L.  R.  A.  707,  GERMAN  INS.  CO.  v.  EDDY,  36  Neb.  461,  54  N.  W.  856. 

Taxation  of  costs  in  51  Neb.  292,  70  N.  W.  947. 
What    constitutes    "total    loss"    under    insurance    policy. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  St.  54,  81  Am.  St. 
Rep.  608,  57  N.  E.  962,  and  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Heckman,  64  Kan. 
389,  67  Pac.  879,  holding  that  total  loss  occurs  when  building  cannot  be  identi- 
fied, and  remaining  parts  cannot  be  used  in  reconstruction;  Aetna  Ins.  Co.  v. 
Simmons,  49  Neb.  817,  69  N.  W.  125,  holding  that  in  total  loss  under  valued 
policy,  amount  named  in  policy  is  conclusive  evidence  of  value;  Insurance  Co. 
of  N.  A.  v.  Bachler,  44  Neb.  562,  62  N.  W.  911,  holding  that  where  building  is 
valueless,  though  some  materials  remain,  it  is  total  loss;  Royal  Ins.  Co.  v. 
Mclntyre,  90  Tex.  179,  35  L.  R.  A.  676,  footnote  p.  672,  59  Am.  St.  Rep.  797, 
37  S.  W.  1068,  holding  that  total  loss  does  not  result  where  remnant  of  build- 
ing remains  reasonably  adapted  for  use  in  restoring  building;  O'Keefe  v.  Liver- 
pool, L.  &  G.  Ins.  Co.  140  Mo.  565,  39  L.  R.  A.  820,  41  S.  W.  922,  sustaining 
right  to  recover  for  total  loss,  although  foundation  and  one  wall  remained, 
where  reconstruction  would  cost  as  much  as  rebuilding;  Palatine  Ins.  Co.  v. 
Weiss,  109  Ky.  468,  59  S.  W.  509,  holding  that  there  is  total  loss  when  build- 
ing is  so  much  destroyed  that  it  cannot  be  identified  or  has  to  be  torn  down 
because  unsafe. 

Cited  in  footnotes  to  Thuringia  Ins.  Co.  v.  Malott,  55  L.  R.  A.  277,  which 
holds  total  loss  to  be  such  injury  as  to  destroy  identity  and  specific  character 
of  building  as  such;  Corbett  v.  Spring  Garden  Ins.  Co.  41  L.  R.  A.  318,  which 
denies  liability  on  policy  insuring  against  total  destruction  of  building  which 
could  be  repaired  for  one  third  its  value;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Rochester  German  Ins.  Co.  56  L.  R.  A.  108,  which  holds  "total  loss"  of  building 
does  not  occur  if  remnant  remains  reasonably  adapted  for  use. 

Cited   in  notes    (56  L.  R.   A.  785,  792)    on  constructive  total  loss  of  insured 
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building;    (59  Am.  St.  Rep.  811)    as  to  when  property  is  "wholly  destroyed"  or 
a  "total  loss"  within  meaning  of  insurance  policy. 
Validity  of  act   requiring-   payment   of  policy   in   full. 

Cited  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  255,  28  L.  R.  A.  79!)r 
32  S.  W.  5,  holding  law  providing  for  full  payment  of  loss  up  to  amount  of 
policy  constitutional. 

Cited  in  footnotes  to  Daggs  v.  Orient  Ins.  Co.  35  L.  R.  A.  227,  which  upholds 
statute  requiring  payment  of  full  amount  of  policy  on  total  loss;  Hartford  Fire 
Ins.  Co.  v.  Redding,  67  L.R.A.  518,  which  upholds  statute  requiring  insurer  to 
fix  insurable  value  of  property  and  state  the  same  in  the  policy  and  making 
measure  of  damages  in  case  of  total  loss  the  amount  so  fixed. 
Provision  in  policy  ns  to  arbitration. 

Cited  in  Phenix  Ins.  Co.  v.  Covey,  41  Neb.  728,  60  N.  W.  12,  holding  that  in 
case  of  total  loss  under  valued  policy  there  is  no  requirement  for  arbitration. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  unless  demand  made  by  insurer. 

Cited  in  note  (15  L.R.A.  (N.S.)  664)  on  arbitration  as  condition  precedent  to 
action  on  insurance  policy. 

Distinguished  in  Zalesky  v.  Home  Ins.  Co.  108  Iowa,  344,  79  N.  W.  69,  hold- 
ing  that  appraisement  is   condition   precedent  to  action,   where   policy   provides 
for  it. 
Validity  of  statutes    restricting    contracts    and    business. 

Cited  in  note  (21  L.  R.  A.  793)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

19  L.  R.  A.  710,  SMITH  v.  CHAMBERLAIN,  38  S.  C.  529,  17  S.  E.  371. 
Carrier's   regulations. 

Cited  in  footnote  to  Central  R.  Co.  v.  Motes,  62  L.  R.  A.  507,  which  sustains 
regulation  of  carrier  prohibiting  passengers  from  sleeping  on  benches  in  depots. 
As  to  colored  passengers. 

Cited  in  Hart  v.  State,  100  Md.  602,  60  Atl.  457,  holding  a  common  carrier 
has  the  power,  in  absence  of  statutory  provision,  to  adopt  regulations  providing 
separate  accommodations  for  white  and  colored  passengers;  Flood  v.  News  & 
Courier  Co.  71  S.  C.  118,  50  S.  E.  637,  4  Ann.  Cas.  685,  on  laws  forbidding  as- 
sociation of  whites  and  blacks. 

Cited  in  footnotes  to  Smith  v.  State,  41  L.  R.  A.  432,  which  upholds  state 
statute  providing  for  equal,  but  separate,  accommodations  for  negroes  on  rail- 
roads; Bowie  v.  Birmingham  R.  &  Electric  Co.  50  L.  R.  A.  632,  which  sustains 
rule  of  street  railway  company  requiring  colored  and  white  passengers  to  occupy 
different  ends  of  car. 

Cited  in  notes   (11  L.R.A.(N.S.)   268;  54  L.  ed.  U.  S.  936)   on  right  of  carrier 
to  separate  passengers  on  account  of  race. 
'What    is    place    of    amusement    or    aecommodation. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water  is  sold  not  place  of  accommodation  and  amusement  within 
civil  rights  act. 

19  L.  R.  A.  716,  PAVEY  v.  STAUFFER,  45  La.  Ann.  353,  12  So.  512. 
Future   consideration   as   affecting    contract. 

Cited  in  First  Nat.  Bank  v.  Henry,   156  Ind.   10,  58  N.  E.   1057,  holding  note 
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executed   to  cover  indebtedness   and  for   future   advances,   without   consideration 
where  indebtedness  paid  at  time  of  execution  of  note. 

Cited  in  footnote  to  Tradesmen's  Nat.  Bank  v.  Curtis,  52  L.  R.  A.  430,  which 
holds   promise  to   deliver   coal   in   future   sufficient   consideration   for   acceptance 
of  draft  for  purchase  price. 
Title   of  transferee  of  note   without   indorsement. 

Cited  in  notes  (17  L.R.A.  (N.S.)  1111)  on  transferee,  without  indorsement,  of 
bill  or  note  payable  or  indorsed  "to  order"  as  bona  fide  purchaser;  (4  Eng.  Rul. 
Cas.  337 )  on  title  of  one  taking  bill  or  note  without  indorsement. 

19  L.  R.  A.  721,  HIRTH  v.  GRAHAM,  50  Ohio  St.  57,  40  Am.  St.  Rep.  641.  33 

N.  E.  90. 
Charge   to   jury  l»y  justice  of   peace. 

Cited  in  Myer  v.  State,  10  Ohio  C.  C.  227,  holding  it  not  error  for  justice  of 
peace  to  refuse  to  charge  jury,  in  absence  of  request  to  charge;  Burton  v.  Board 
of  Education,  5  Ohio  N.  P.  N.  S.  296,  18  Ohio  S.  &  C.  P.  Dec.  68,  holding  if 
justice  instruct  jury  he  must  do  so  correctly,  and  instruction  is  reviewable  on 
error. 
Contracts  within  statute  of  frauds. 

Followed  without  discussion  in  Lithgow  v.  Shook,  57  Ohio  St.  662,  50  N.  E. 
1130. 

Cited  in  Welever  v.  I.  H.  Detwiler  Co.  15  Ohio  C.  C.  684,  holding  that  contract 
for  removal  of  earth  is  within  statute  of  frauds,  where  main"  consideration  is 
earth  to  be  removed,  and  not  money;  Cannon  v.  Matthews,  75  Ark.  339,  69 
L.R.A.  827,  112  Am.  St.  Rep.  64,  87  S.  W.  428,  5  Ann.  Cas.  478,  holding  an 
oral  sale  of  growing  strawberry  plants  is  sufficient  and  replevin  will  lie. 

Annotation  cited  in  Ross  v.  Cook,  71  Kan.  119,  80  Pac.  38,  holding  growing 
grasses  whether  wild  or  cultivated  are  a  part  of  the  realty  within  meaning  of 
statute  of  frauds. 
—  For  sale   of  standing   timber. 

Cited  in  Stuart  v.  Pennis,  91  Va.  690,  22  S.  E.  509,  holding  contract  for  sale 
of  standing  timber  within  statute  of  frauds;  Fluharty  v.  Mills,  49  W.  Va.  451, 
38  S.  E.  521,  holding  that  purchaser  by  parol  of  standing  timber  had  title  only 
to  severed  timber,  after  deed  by  owner;  Clark  v.  Guest,  54  Ohio  St.  302,  43  N.  E. 
862,  holding  agreement  giving  vendor  standing  timber,  within  statute  of  frauds, 
and  extension  of  time  of  removal  must  be  in  writing;  Richbourg  v.  Rose,  53 
Fla.  180,  125  Am.  St.  Rep.  1061,  40  So.  69,  12  Ann.  Cas.  274,  holding  a  sale  of 
growing  or  standing  timber  is  a  contract  concerning  an  interest  in  land  and 
within  the  statute  of  frauds. 

Cited  in  footnotes  to  Fish  v.  Capwell,  25  L.  R.  A.  159,  which  holds  sale  of  tim- 
ber by  unacknowledged  instrument  amounts  only  to  revocable  license;  Leonard 
v.  Medford,  37  L.  R.  A.  449,  which  holds  oral  sale  of  growing  timber  valid  where 
purchaser  put  in  possession. 

Cited  in  notes  (13  L.R.A. (N.S.)  278)  on  character  of  purchase  of  standing 
timber  to  be  removed  within  specified  period,  as  of  realty,  or  of  personalty;  (128 
Am.  St.  Rep.  875)  on  conveyance  of  standing  timber  as  within  statute  of  frauds. 
Passing  or  forfeiture  of  title  to  timber. 

Cited  in  footnotes  to  Macomber  v.  Detroit,  L.  &  N.  R.  Co.  32  L.  R.  A.  102, 
which  holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixed 
by  contract;  Yockey  v.  Norn,  26  L.  R.  A.  145,  which  holds  title  to  timber  does 
not  pass  until  delivery  on  cars,  vmder  unrecordable  instrument  requiring  pay- 
ment of  balance  when  loaded  on  cars;  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co. 
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27  L.  R.  A.  434,  which  holds  title  of  absolute  grantee  to  timber  not  forfeited  by 
failure  to  cut  and  remove  within  reasonable  time. 

Cited  in  note  (55  L.  R.  A.  536)  on  conveyance  of  title  to  standing  timber  with- 
out conveying  title  to  land. 

19  L.  R.  A.  725,  STATE  v.  BUTTS,  3  S.  D.  577,  54  N.  W.  603. 
Liability    for    communication    of    infectious    diseases. 

Cited  in  footnotes  to  Furley  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  L.  R.  A.  74r 
\vhich  holds  absolute  liability  for  damage  by  importing  infected  cattle  not  im- 
posed by  statute;  Kliegel  v.  Aitken,  35  L.  R.  A.  249,  which  holds  master  liable 
for  exposing  servant  to  infectious  disease;  Missouri,  K.  &  T.  R.  Co.  v.  Wood,  56 
L.  R.  A.  592,  which  holds  railroad  company  liable  for  communication  of  small- 
pox by  employee  negligently  permitted  to  escape  while  being  cared  for. 

Cited  in  note  (20  L.  R.  A.  727)  on  special  powers  and  liabilities  of  municipal- 
ities in  time  of  epidemics. 
Quarantine    regulations. 

Cited  in  note  (26  L.  R.  A.  489,  490)  on  quarantine  regulations  by  health 
authorities. 

19  L.  R,  A.  727,  Ex  parte  WHITWELL,  98  Cal.  73,  35  Am.  St.  Rep.  152,  32  Pac. 

870. 
Exercise    of    police    power. 

Cited  in  Re  Marshall,  102  Fed.  326,  holding  law  forbidding  use  of  repeating  or 
magazine  gun  in  shooting  birds  unconstitutional;  Jew  Ho  v.  Williamson,  103 
Fed.  18,  declaring  unconstitutional,  quarantine  against  Bubonic  plague,  of  10,000 
persons,  to  be  enforced  only  against  Chinese;  Ruhstrat  v.  People,  185  111.  142,  49 
L.  R.  A.  184,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  holding  law  forbidding  use  of  pic- 
ture of  flag  for  trade-mark  unconstitutional;  Re  Smith,  143  Cal.  372,  77  Pac. 
380,  denying  power  to  prohibit  manufacture  of  gas;  Re  Miller,  13  Cal.  App.  566, 
310  Pac.  139,  to  the  point  that  police  power  to  make  law's  for  protection  of 
health  is  extensive  and  is  vested  in  legislature;  Black  v.  Schwartz,  27  Utah,  406, 
65  L.R.A.  315,  101  Am.  St.  Rep.  971,  76  Pac.  22,  1  Ann.  Cas.  550,  holding  bulk 
sales  law  applying  to  indebtedness  solvent  merchants  and  not  to  those  not  in- 
debted is  void;  Ex  parte  Hayden.  147  Cal.  650,  1  L.R.A. (N.S.)  185,  109  Am. 
St.  Rep.  183,  82  Pac.  315,  holding  act  requiring  fruit  to  bear  mark  of  place 
\vhere  grown  was  void;  Ex  parte  Drexel,  147  Cal.  766,  2  L.R.A.(N.S-)  594,  82 
Pac.  429,  3  Ann.  Cas.  878,  holding  use  of  trading  stamps  could  not  be  forbid- 
den; Plumas  County  v.  Wheeler,  149  Cal.  762,  87  Pac.  909,  holding  it  with- 
in legislative  discretion  to  place  such  restrictions  upon  use  of  property  or  con- 
duct of  any  business  as  may  be  reasonably  necessary  for  public  safety,  health 
or  comfort;  Ex  parte  Dietrich,  149  Cal.  106,  5  L.R.A. (N.S.)  873,  84  Pac. 
770,  holding  an  act  unconstitutional  in  requiring  the  marking  of  packages  of 
butter  between  certain  weights,  with  raised  figures  giving  exact  weight;  Ex 
parte  Elam,  6  Cal.  App.  237,  91  Pac.  811,  holding  legislation  in  relation  to 
conservation  of  subterranean  waters  is  referable  to  the  police  power  of  the  state : 
Sweet  v.  Ballentyne,  8  Idaho,  442,  69  Pac.  995  (dissenting  opinion),  on  limi- 
tations upon  exercise  of  police  power. 

Distinguished  in  Denninger  v.  Pomona,  145  Cal.  637,  79  Pac.  360,  holding  an 
ordinance  reasonable  in  fixing  a  fine  of  three  hundred  dollars  for  violation  of 
an  ordinance  fixing  charges  for  gas. 
—  As  to  nuisances. 

Cited  in  Re  San  Chung,  11  Cal.  App.  514,  105  Pac.  609,  upholding  ordinance 
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prohibiting  keeping  of  public  laundry  in  certain  named  buildings  within  limits 
of  city  where  occupied  or  frequented  by  many  persons  or  by  persons  likely  to 
spread  disease;  Re  Hong  Wah.  82  Fed.  625,  holding  the  right  of  any  person  to 
engage  in  any  useful  occupation,  not  a  nuisance  per  se,  at  such  place  as  he  may 
choose  for  that  purpose  cannot  be  denied  by  any  law  or  ordinance;  Indianapolis 
v.  Miller,  168  Ind.  289,  8  L.R.A.(X.S-)  822,  80  N.  E.  626,  holding  mere  possi- 
bility of  rough  immoral  conduct  of  persons  waiting  for  opening  of  theater  doors 
is  not  such  an  evil  that  right  to  use  of  alley  entrance  should  be  taken  away. 

Cited  in  notes  (38  L.  R.  A.  323)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (38  L.  R.  A.  646)  on  municipal  power  over 
nuisances  relating  to  contract  or  business;  (38  L.  R.  A.  170)  on  municipal 
power  over  buildings  and  other  structures  as  nuisances;  (132  Am.  St.  Rep.  93) 
on  power  of  municipality  to  prevent  or  regulate  use  of  property  for  advertising 
purposes. 

Distinguished  in  Shepard  v.  Seattle,  59  Wash.  373,  40  L.R.A.(N.S.)    651,   109 
Pac.  1067,  holding  that  city  may  declare  hospital  to  be  public  nuisance. 
Acts    restricting    contracts. 

Cited  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  62  L.  R,  A.  142,  66 
N.  E.  1005,  holding  act  providing  for  weekly  payment  of  wages,  and  imposing 
penalty  for  violations,  void;  Laurel  Hill  Cemetery  v.  San  Francisco,  152  Cal. 
471,  27  L.R.A.(N.S.)  268,  93  Pac.  70,  14  Ann.  Cas.  1080,  holding  question  of  the 
expediency  or  necessity  of  a  proposed  restriction  under  police  power  is  primarily 
for  the  legislature  and  in  absence  of  an  arbitrary  or  unreasonable  exercise  thereof 
the  courts  will  not  interfere. 

Cited  in  note  (21  L.  R.  A.  796)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 
Judicial   questions  as   to   reasonableness   in  regulations. 

Cited  in  Re  McCapes,  157  Cal.  30,  106  Pac.  229,  holding  that  question  as  t<r 
whether  or  not  constitutional  rights  of  citizen  as  to  his  person  or  property  have 
been  unduly  invaded  by  exercise  of  police  power  is  judicial  question;  Sonora 
v.  Curtin,  137  Cal.  587,  70  Pac.  674,  holding  courts  will  interfere  and  determine 
reasonableness  of  regulation  where  right  of  a  citizen  to  engage  in  or  follow  a 
lawful  profession  is  involved;  Williams  v.  State,  85  Ark.  470,  26  L.R.A. (N.S.) 
485,  122  Am.  St.  Rep.  47,  108  S.  W.  838,  holding  it  the  duty  of  the  courts  to 
interfere  when  the  police  power  is  unreasonably  exercised;  Re  Wilshire,  103 
Fed.  622,  holding  laws  enacted  in  the  exercise  of  the  police  power  must  be 
reasonable,  and  they  are  always  subject  to  judicial  scrutiny;  McCoy's  Appli- 
cation. 10  Cal.  App.  126,  101  Pac.  419,  holding  action  of  supervisors  in  adopting 
ordinance  for  purpose  of  regulating  grazing  of  live  stock  is  not  conclusive  on 
question  of  reasonableness  of  regulation. 
Right  to  maintain  hospital. 

Cited  in  Hutchinson's  Succession,  112  La.  706,  36  So.  639,  holding  special 
legislative  authority  is  not  necessary  to  maintenance  of  a  hospital  in  connection 
with  a  medical  school. 

19  L.  R.  A.  733,  OHIO  &  M.  R.  CO.  v.  STEIN,  133  Ind.  243,  31  N.  E.  180,  32  N. 

E.  831. 
Admissibility  of  declarations  as  part  of  res  gestre. 

Cited  in  Marler  v.  Texas  &  P.  R.  Co.  52  La.  Ann.  731,  27  So.  176,  rejecting 
declarations  of  deceased  as  to  manner  of  accident,  made  some  time  after  it  oc- 
curred and  in  absence  of  other  participants;  Hopkins  v.  Boyd,  18  Ind.  App.  78. 
47  N.  E.  480,  holding  statements  of  conductor  and  engineer,  made  at  different 
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time  and  place  from  accident,  incompetent;  Bolds  v.  Woods,  9  Ind.  App.  665,  36 
N.  E.  933,  holding  competent,  in  action  for  misrepresentation  on  sale  of  land, 
statements  made  at  that  time  as  to  value,  location,  and  quality;  Roberts  v.  Port 
Blakely  Mill  Co.  30  Wash.  33,  70  Pac.  Ill,  holding  declarations  of  general  super- 
intendent of  railway,  made  at  scene  of  wreck  within  three  hours  after  it  oc- 
curred, tending  to  explain  it,  admissible  as  part  of  res  gestce;  Springer  v.  By- 
ram,  137  Ind.  24,  23  L.  R.  A.  249,  45  Am.  St.  Rep.  159,  36  N.  E.  361,  holding 
statements  of  brother  of  injured  person,  made  in  his  presence  in  ambulance  im- 
mediately after  injury,  as  to  manner  in  which  it  was  received,  and  that  it  was 
fault  of  no  one,  competent  as  part  of  res  gestse;  Ft.  Wayne  &  W.  Valley  Trac- 
tion Co.  v.  Crosbie,  169  Ind.  290,  13  L.R.A.(N.S.)  1219,  81  N.  E.  474,  14  Ann. 
Cas.  117,  holding  a  declaration  of  the  superintendent  that  he  should  have  known 
better  than  to  put  the  motorman  on  the  car,  where  made  after  an  accident  was 
not  admissible  against  the  company;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Haislup, 
39  Ind.  App.  397,  79  N.  E.  1035,  holding  declaration  a  few  minutes  after  accident 
of  injured  party  "you  pushed  me  off  the  car"  in  answer  to  conductor's  remark 
"that's  what  you  get  for  stepping  off  backward"  was  admisisble  in  evidence; 
Anderson  v.  Great  Northern  R.  Co.  15  Idaho,  530,  99  Pac.  91,  holding  stato- 
ment  of  engineer  immediately  after  stopping  train  and  walking  back  to  where 
injured  child  laid,  "that  he  saw  him  but  thought  he  would  get  out  of  the 
way"  was  admissible;  Leach  v.  Oregon  Short  Line  R.  Co.  29  Utah,  297,  110 
Am.  St.  Rep.  708,  81  Pac.  90,  holding  declarations  of  a  conductor  immediate- 
ly after  the  accident  occurred  and  while  he  was  giving  orders  in  line  of  his 
duty,  were  admissible  in  evidence  as  part  of  the  res  gestse;  Balding  v.  Andrews, 
12  N.  D.  275,  96  N.  W.  305,  holding  a  statement  at  time  of  fire  that  fire 
must  have  come  from  tightening  of  a  chain  was  inadmissible,  referring  to  a 
past  transaction  and  being  the  expression  of  a  mere  opinion;  Hamrick  v.  Western 
U.  Teleg.  Co.  140  N.  C.  153,  52  S.  E.  232,  holding  agent's  explanation  fifteen 
minutes  afterwards  as  to  why  telegram  had  not  been  sent  was  inadmissible. 

Cited  in  footnotes  to  Robinson  v.  Superior  Rapid  Transit  R.  Co.  34  L.  R.  A. 
205,  which  holds  part  of  res  gestce,  what  conductor  said  on  permitting  return  of 
ejected  passenger;  Murray  v.  Boston  &  M.  R.  Co.  61  L.  R.  A.  495,  which  hold*, 
declaration  of  injured  person  as  to  cause  of  accident  admissible,  though  in  form 
of  narrative  and  in  answer  to  question;  Barker  v.  St.  Louis.  I.  M.  &  S.  R.  Co. 
26  L.  R.  A.  843,  which  holds  conductor's  declaration  that  passenger  ejected  by 
him  ought  to  have  broken  his  neck  inadmissible;  Sample  v.  Consolidated  Light 
&  R.  Co.  57  L.  R.  A.  186,  which  holds  admissible,  declaration  of  motorman  as  to 
cause  of  accident  while  car  still  on  body  of  injured  child ;  Dixon  v.  Northern  P. 
R.  Co.  68  L.R.A.  895,  which  holds  admissible  as  res  gestae  statements  made  by  bov 
kicked  from  moving  train  a  few  minutes  after  the  accident  as  to  its  cause. 

Cited  in  notes    (65  L.R.A.  319)   on  admissibility  of  declarations  of  infant  too 
young  to   be   sworn   as   witness:     (11    Eng.   Rul.   Cas.   293)    on    admissibility    of 
declarations  as  part  of  the  res  gestee. 
Admissibility  of  servant's  declarations. 

Cited  in  Treager  v.  Jackson  Coal  &  Min.  Co.  142  Ind.  166,  40  N.  E.  907,  hold- 
ing evidence  that,  after  injury  to  employee  by  falling  of  roof  of  mine,  mining 
boss  admitted  that  he  knew  of  defect,  inadmissible  against  employers  in  absence 
'of  proof  that  admission  was  made  when  boss  engaged  in  discharge  of  duties ;  New 
•York  L.  Ins.  Co.  v.  Rankin,  89  C.  C.  A.  103,  162  Fed.  108,  holding  declarations 
of  a  general  solicitor  of  insurer  where  expression  of  a  personal  opinion,  arc 
inadmissible  as  against  the  insurance  company;  Blancha>rd-Carlisle  Co.  v.  Garrit- 
aon,  43  Ind.  App.  305,  87  N.  E.  151,  holding  an  agent  with  general  authority 


621  L.  II.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  764 

does  not  bind  his  company  by  a  declaration  as  to  payment  not  made  as  part  of 
res  gestaj  or  during  transaction  of  principal's  business. 

Cited  in  note  (131  Am.  St.  Rep.  308,  316)  on  declarations  and  acts  of  agents. 
Statement  necessary  to  motion  for  netv  trial. 

Cited  in  Indianapolis  &  W.  R.  Co.  v.  Ragan,  171  Ind.  573,  86  N.  E.  966,  hold- 
ing the  motion  for  a  new  trial  because  of  improper  admission  or  rejection  of 
evidence,  should  name  the  witness  and  disclose  what  particular  evidence  was 
admitted  or  rejected;  Dunn  v.  State,  162  Ind.  178,  70  N.  E.  521,  holding  if  name 
of  witness  arid  the  subject  and  substance  of  the  point  are  stated  with  reasonable 
certainty  of  the  character  and  scope  of  the  particular  ruling  it  is  sufficient. 

19  L.  R.  A.  754,  COTTRELL  v.  WATKINS,  89  Va.  801,  37  Am.  St.  Rep.  897,  17 

S.  E.  328. 
Effect   of   laches   on   right   of  action. 

Cited  in  Gay  v.  Havermale,  27  Wash.  397,  67  Pac.  804,  holding  laches  in 
bringing  suit  not  affect  judgment  creditor's  right  to  maintain  action  to  set  aside 
fraudulent  conveyances,  when  such  action  not  barred  by  statute  of  limitations, 
tcigliis  of  holder  of  matured  negotiable  paper. 

Cited  in  notes  (46  L.  R.  A.  772,  773,  781,  782)  on  rights  of  holder  of  negotiable 
paper   transferred   after   maturity;     (11   L.R.A. (N.S.)    1035,   1037)    on   effect  of 
transfer,  after  maturity,  of  accommodation  paper  diverted  from  intended  use. 
Amendment   after  affirmance   of    demnrrer. 

Cited  in  Robinson  v.  Davis,  66  Ark.  433,  51  S.  W.  66,  granting  leave  to  amend 
petition  to  vacate  judgment,  after  affirmance  of  judgment  upon  demurrer. 

19  L.  R.  A.  762,  WITHROW  v.  SMITHSON,  37  W.  Va.  757,  17  S.  E.  316. 
Insanity    as    affecting-    judgments. 

Cited  in  Pollock  v.  Horn,  13  Wash.  629,  52  Am.  St.  Rep.  66,  43  Pac.  885,  hold- 
ing judgment  rendered  against  lunatic  not  void;  Spence  v.  Miner,  89  Neb.  617, 
131  N.  W.  1044,  to  the  point  that  judgment  against  insane  defendant  is  not  void 
and  subject  to  collateral  attack. 

Cited  in  notes    (39  L.  R.  A.   775)    on  insanity  as  affecting  judgments;    (130 
Am.  St.  Rep.  847,  848,  852,  855)   on  judgments  for  or  against  insane  persons. 
Husband's  liability  for  wife's  tort. 

Cited  in  Gill  v.  State,  39  W.  Va.  485,  26  L.  R.  A.  658,  45  Am.  St.  Rep.  928, 

20  S.  E.  568,  denying  husband's  liability  for  fines  imposed  upon  his  wife  for  mis- 
demeanors; Kellar  v.  James,  63  W.  Va.  142,  14  L.R.A. (N.S.)   1009,  59  S.  E.  939, 
holding  the  married  woman  laws  of  state  do  not  have  the  effect  of  relieving  hus- 
band of  liability  for  torts  of  wife. 

Right    to   -writ    of   error   coram    nobis. 

Cited  in  Lynch  v.  West,  63  W.  Va.  576,  60  S.  E.  606,  holding  writ  of  error 
coram  nobis  available  to  correct  defects  in  the  process  of  execution. 

Cited  in  footnote  to  Collins  v.  State,  60  L.  R.  A.  572,  which  denies  right  to 
writ  of  error  coram  nobis  from  inability  to  prepare  record  on  appeal  within 
statutory  period. 

Cited  in  note  (97  Am.  St.  Rep.  370)  on  writs  of  error  coram  nobis  and  coram 
vobis. 

19  L.  R.  A.  764,  ALAIR  v.  NORTHERN  P.  R.  CO.  53  Minn.   160,  39  Am.  St. 

Rep.  588,  54  N.  W.  1072. 
Limitation    of    carrier's    liability. 

Cited  in  J.  J.  Douglas  Co.  v.  Minnesota  Transfer  R.  Co.  62  Minn.  292,  30  L.  R, 
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A.  863,  64  N.  W.  899,  sustaining  contract  limiting  carrier's  liability  to  value  of 
goods  represented  by  shipper  upon  receipt  of  bill  of  lading;  Normile  v.  Oregon 
Nav.  Co.  41  Or.  185,  69  Pac.-  928,  sustaining  stipulation  as  to  value,  honestly 
made,  as  basis  of  carrier's  charges  and  responsibility;  Ullman  v.  Chicago  &  N. 
W.  R.  Co.  112  Wis.  157,  56  L.  R.  A.  249,  88  Am.  St.  Rep.  949,  88  N.  W.  41, 
sustaining  carrier's  contract  limiting  liability  for  accident  to  horse  to  certain 
sum;  Abrams  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  87  Wis.  494,  41  Am.  St.  Rep.  55, 
58  N.  W.  780,  holding  that  in  absence  of  agreed  valuation  of  stock  to  be  trans- 
ported, carrier  cannot  limit  liability;  O'Malley  v.  Great  Northern  R.  Co.  86 
Minn.  382.  90  X.  W.  974,  holding  that  shipper  is  not  bound  in  case  of  loss  by 
amount  named  in  shipping  receipt,  not  honestly  and  fairly  made;  Georgia  R.  & 
Bkg.  Co.  v.  Keener.  93  Ga.  810,  44  Am.  St.  Rep.  197,  21  S.  E.  287,  and  Central 
R.  Co.  v.  Murphey,  113  Ga.  518,  53  L.  R.  A.  722,  38  S.  E.  970,  allowing  shipper 
signing  receipt  fixing  arbitrary  vahie,  to  recover  true  value  of  goods  negligently 
lost;  Bernard  v.  Adams  Exp.  Co.  205  Mass.  260,  28  L.R.A.  (N.S.)  297,  91  N.  E. 
325,  18  Ann.  Cas.  351,  holding  that  contract  fixing  value  of  property  to  be  trans- 
ported, as  basis  of  carrier's  charges,  which  shall  be  binding  on  shipper  in  case 
of  loss,  is  not  forbidden  by  Carmack  amendment  of  Hepburn  Act;  Hanson  v. 
Great  Northern  R.  Co.  18  N.  D.  333,  138  Am.  St.  Rep.  768,  121  N.  W.  78,  on 
right  of  carrier  by  special  contract  fixing  value  of  goods  for  shipment,  to  limit 
or  restrict  liability  for  negligence  to  value  of  goods  thus  agreed  upon;  Porteous 
v.  Adams  Exp.  Co.  112  Minn.  34,  127  N.  W.  429,  holding  that  agreement  in  bill 
of  lading  fixing  value  of  articles  for  purpose  of  determining  carrier's  responsi- 
bility is  valid;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Wehrman.  25  Okla.  154,  105  Pac.  328; 
Ostroot  v.  Northern  P.  R.  Co.  Ill  Minn.  508,  127  N.  W.  177, — holding  that  con- 
tract limiting  carrier's  liability  to  stipulated  valuation,  is  valid  if  party  entered 
into  provided  it  is  just  and  reasonable ;  Murphy  v.  Wells-Fargo  Exp.  Co.  99  Minn. 
231,  108  N.  W.  1070,  holding  that  a  carrier  can  limit  its  responsibility  for  dam- 
ages to  such  an  extent  which  is  in  law  just  and  reasonable;  Baltimore  &  O.  R. 
Co.  v.  Hubbard,  72  Ohio  St.  320,  74  N.  E.  214,  holding  that  in  the  absence  of 
fraud,  where  there  is  a  reduction  of  the  rate,  in  consideration  of  a  limitation  of 
liability  to  a  certain  stated  amount,  the  contract  will  be  enforced  as  reasonable. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  wet; 
Ullman  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains  carrier's 
right  to  secure  entire  exemption  from  liability  as  insurer  for  loss  not  due  to 
negligence  or  misfeasance;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A. 
558,  which  holds  prohibition  against  carriers  limiting  liability  inapplicable  to 
contract  by  domestic  corporation  in  other  state  for  transportation  entirely  out- 
side of  state:  Rosenthal  v.  Weir,  57  L.  R.  A.  527,  which  holds  failure  to  com- 
ply with  agreement  for  stoppage  in  transitu  not  within  contract  limiting  lia- 
bility to  specified  amount;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which 
holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  pread- 
justment  in  .bill  of  lading,  assented  to  by  shipper;  United  States  Exp.  Co.  v. 
Koerner,  33  L.  R.  A.  600,  which  holds  carrier's  liability  in  case  of  loss  of  pack- 
age containing  $234,000,  limited  to  value  which  shipper  stated  package  contained ; 
Parker  v.  Atlantic  Coast  Line  R.  Co.  63  L.R.A.  827,  which  denies  right  of  carrier 
to  contract  for  exemption  from  liability  for  injury  by  delay  due  to  its  own  negli- 
gence; Bosley  v.  Baltimore  &  O.  R.  Co.  66  L.R.A.  871,  which  denies  right  of 
carrier  of  live  stock  to  exempt  itself  from  liability  for  loss  by  delay  in  trans- 
portation occasioned  by  its  negligence  or  misfeasance  by  contract  providing  that 
shipper  shall  accept  as  full  compensation  in  case  of  unusual  detention  amount 
actually  expended  in  purchase  of  food  and  water  while  so  detained. 


623  L.  R.  A.  CASES  AS  AUTHORITIES.  [19  L.R.A.  775 

Cited  in  note  (88  Am.  St.  Rep.  107,  108,  109,  110)  on  limitation  of  carrier's 
liability  in  bills  of  lading. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Beals,  56  Neb.  418,  71  Am.  St.  Rep. 
682,  76  N.  W.  903,  holding  telegraph  company  liable  for  failure  correctly  to 
transmit  message,  notwithstanding  agreement  to  contrary  on  blank. 

19  L.  R.  A.  767,  EWING  v.  WILSON,  132  Ind.  223,  31  N.  E.  64. 

Other  cases  involving  same  trust  deed  in  Ewing  v.  Smith,  132  Ind.  205,  31 
N.  E.  464;  Ewing  v.  Justice,  132  Ind.  GOO,  31  N.  E.  68;  Ewing  v.  Bass,  149  Ind. 
1,  48  N.  E.  241;  Ewing  v.  Warner,  47  Minn.  446,  50  N.  W.  603;  Ewing  v.  Clark, 
65  Minn.  71,  67  N.  W.  609;  Ewing  v.  Shannahan,  113  Mo.  188,  20  S.  W.  1065. 
Undue  influence  or  fraud  as  affecting  deed  or  jiit'J. 

Cited  in  Sherrin  v.  Flinn,  155  Ind.  427,  58  N.  E.  549,  holding  that  conveyance 
by  infirm  man  to  daughter  on  her  oral  promise  to  care  for  and  support  him,  and 
which  she  refuses  to  perform,  may  be  set  aside  on  ground  of  fraud ;  Slayback  v. 
Witt,  151  Ind.  386,  50  N.  E.  389,  holding  that  conveyance  by  woman  ninety-one 
years  old  to  son  did  not  raise  presumption  of  undue  influence;  Teegarden  v. 
Lewis,  145  Ind.  112,  44  N.  E.  9,  holding  that  gift  from  old,  weak,  and  childish 
father  to  daughter  and  son-in-law  will  be  sustained  in  absence  of  proof  of  undue 
influence;  McCord  v.  Bright,  44  Ind.  App.  288,  87  N.  E.  654,  holding  that  where 
superior  secures  advantage  at  expense  of  person  in  fiduciary  relation,  burden 
of  proof  is  on  superior  to  show  transaction  was  fair;  American  Bldg.  &  L.  Asso. 
v.  Fowler,  46  Ind.  App.  291,  83  N.  E.  118,  to  the  point  that  fraud  being  question 
of  fact  may  be  proved  by  circumstantial  evidence. 
Revocation  of  deed  of  trust. 

Followed  in  Ewing  v.  Smith,  132  Ind.  205,  31  N.  E.  464,  holding  deed  executed 
by  fraud  or  mistake  revoked  by  reconveyance  to  grantor. 

Cited  in  Richards  v.  Reeves,  149  Ind.  431,  49  N.  E.  348,  sustaining  revocation 
of  trust  deed  in  favor  of  minors,  on  parol  proof  of  mistake;  Ewing  v.  Bass,  149 
Ind.  2,  48  N.  E.  241,  and  Ewing  v.  Clark,  65  Minn.  79,  67  N.  W.  669,  holding 
trust  deed  terminated  by  deed  from  trustee  to  cestui  que  trust. 

Cited  in  footnote  to  Reidy  v.  Small,  20  L.  R.  A.  362,  which  holds  want  of 
power  of  revocation  in  trust  deed  not  fatal. 

Cited  in  note   (34  Am.  St.  Rep.  218)   on  revocation  of  naked  trusts. 
Effecet  to  be  given  Interpretation  of  contract  by  parties   to   It. 

Cited  in  Scott  v.  La  Fayette  Gas.  Co.  42  Ind.  App.  620,  86  N.  E.  495,  holding 
where  language  of  contract  is  of  doubtful  construction,  the  interpretation  by 
the  parties  to  it  will  be  adopted  by  the  court,  unless  it  be  at  variance  with  the 
correct  legal  interpretation  of  it. 

19  L.  R.  A.  775,  STATE  v.  HUDSON,  13  Mont.  112,  32  Pac.  413. 
Locality    of   act   as    determining   crime   or   jurisdiction. 

Cited  in  footnotes  to  Ex  parte  Lacy,  31  L.  R.  A.  822,  which  holds  forwarding 
money  by  telegraph  to  another  state  to  be  wagered  on  horse  race  to  take  place  in 
third  state  may  be  crime  in  state  from  which  money  sent;  Graham  v.  People, 
47  L.  R.  A.  731,  which  requires  institution  of  prosecution  for  obtaining  money 
lay  confidence  game  in  county  where  offense  consummated. 

Cited  in  notes  (28  L.  R.  A.  64)  on  locality  of  crime  committed  by  shooting  or 
fitriking  across  state  boundary;  (33  L.R.A.(N.S.)  331)  on  absence  of  accused 
from  territorial  jurisdiction  at  time  of  offense  as  affecting  jurisdiction. 
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What  constitutes   forgery. 

Cited  in  Jessup  v.  State,  44  Tex.  Crim.  Rep.  89,  68  S.  W.  988,  holding  crime 
of  forgery  not  complete  till  forged  instrument  passed. 

Cited  in  note  (8  L.R.A.  (N.S.)  1179)  on  what  constitutes  uttering  or  pub- 
lishing. 

Distinguished  in  State  v.  Malish,  15  Mont.  510,  39  Pac.  739,  affirming  convic- 
tion for  forgery  where  jury  finds  prisoner  guilty  of  "uttering  forged  check ;'; 
State  v.  Evans,  15  Mont.  540,  28  L.  R.  A.  127,  48  Am.  St.  Rep.  701,  39  Pac.  850, 
holding  that  signing  another's  name  to  order  directing  third  party  to  pay  de- 
fendant, "and  charge  him  at  my  office,"  is  not  forgery. 

19  L.  R.  A.  779,  STATE  ex  rel.  CHILDS  v.  KIICHLI,  53  Minn.  147,  54  N.  W. 

1069. 
Nominee   of   convention. 

Cited  in  State  ex  rel.  Cann  v.  Moore,  23  Wash.  284,  62  Pac.  769,  holding  that 
courts  will  treat  as  nominee,  person  mistakenly  so  declared  by  chairman,  after 
adjournment  of  convention,  sine  die;  Phillips  v.  Gallagher,  73  Minn.  534,  42 
L.  R.  A.  226,  76  N.  W.  285,  holding  person  receiving  majority  of  votes  for 
sheriff  in  convention,  on  ballot  declared  foul,  not  nominee  of  party. 
Right  of  member  of  board  to  put  motion. 

Cited  in  footnote  to  State  ex  rel.  Southey  v.  Lashar,  44  L.  R.  A.  197,  which 
holds  void,  vote  put  by  one  member  of  city  board  after  presiding  officer  holds 
motion  out  of  order. 
Who   are   municipal   officers. 

Cited  in  footnotes  to  Baltimore  v.  Lyman,  52  L.  R.  A.  406,  which  holds  super- 
intendent of  public  instruction  not  municipal  officer;  State  v.  Loeclmer,  59  L.  R. 
A.  916,  which  holds  member  of  city  board  of  education,  ministerial  officer. 
What   constitutes  ground   for  removal  from   office. 

Cited  in  footnote  to  Speed  v.  Detroit,  22  L.  R.  A.  842,  which  holds  miscon- 
duct before  appointment  no  ground  for  removal. 

19  L.  R.  A.  783,  STATE  ex  rel.  O'CONNOR  v.  WOLFER,  53  Minn.  135,  39  Am. 

St.  Rep.  582,  54  N.  W.  1065. 
Conditional     pardon. 

Cited  in  Fuller  v.  State,  122  Ala.  37,  45  L.  R.  A.  502,  82  Am.  St.  Rep.  17,  26 
So.  146,  holding  parole  of  convict  imprisoned  for  assault,  in  nature  of  conditional 
pardon  and  within  pardoning  power  of  governor;  Re  Convicts,  73  Vt.  423,  56 
L.  R.  A.  660,  51  Atl.  10,  expressing  opinion  that  power  of  governor  to  grant 
pardons  is  vested  right  which  legislature  cannot  take  away  by  creating  board 
with  authority  to  grant  conditional  pardons  or  paroles:  Re  Prout,  12  Idaho, 
498,  5  L.R.A.  (N.S.)  1066,  86  Pac.  275,  10  Ann.  Cas.  199.  holding  that  a  board 
of  pardons  has  the  power  to  grant  pardons  upon  such  conditions  as  they  may 
see  fit,  provided  they  are  not  immoral  or  illegal. 

Cited  in  notes  (70  Am.  St.  Rep.  836;  111  Am.  St.  Rep.  110,  111,  114,  115) 
on  conditional  pardons. 

Necessity  for  judicial  determination  of  facts,  upon  recommitment  for 

condition   broken. 

Distinguished  in  State  ex  rel.  Davis  v.  Hunter,  124  Iowa,  572,  104  Am.  St. 
Rep.  361,  100  N.  W.  510,  holding  that  where  the  pardon  was  by  an  in- 
determinate suspension  of  the  sentence  by  the  governor,  the  latter  could  re- 
commit t1  e  convict  without  a  judicial  determination;  Ex  parte  Houghton,  49 
Or.  235,  it  L.R.A.(N.S-)  739,  89  Pac.  801,  13  Ann.  Cas.  1101,  holding  that  where 
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the  pardon  expressly  provided  that  the  governor  of  the  state  had  authority  to 
recommit  the  convict  for  conditions  broken,  the  convict  is  not  entitled  to  a 
judicial  determination. 

19  L.  R.  A.  789,  O'ROURK  v.  SIOUX  FALLS,  4  S.  D.  47,  46  Am.  St.  Rep.  760, 

54  N.  W.  1044. 
Liability   of   municipality. 

Cited  in  Gianfortone  v.  New  Orleans,  24  L.  R.  A.  605,  61  Fed.  72,  holding  city 
not  liable  for  act  of  mob  in  killing  prisoner;  New  Orleans  v.  Kerr,  50  La.  Ann. 
417,  69  Am.  St.  Rep.  442,  23  So.  384,  holding  city  not  liable  to  pound  keeper 
for  false  arrest,  but  liable  for  loss  by  reason  of  lack  of  police  protection;  Nichol- 
son v.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  N.  W.  695,  holding  city  not 
liable  for  death  of  carpenter  from  smallpox,  contracted  while  tearing  down 
smallpox  hospital;  Landau  v.  New  York,  90  App.  Div.  55,  85  N.  Y.  Supp.  616, 
holding  city  not  rendered  liable  to  one  injured  by  premature  explosion  of  fire- 
works, by  suspension  of  ordinance  prohibiting  fireworks. 

Cited  in  footnote  to  Wilson  v.  Mitchell,  65  L.R.A.  158,  which  holds  that 
municipality  cannot  ratify  act  of  waterworks  superintendent  in  wrongfully 
connecting  well  with  city  water  mains  so  as  to  become  liable  for  water  taken 
from  the  well. 

Cited  in  notes  (12  L.  R.  A.  (N.S.)  538)  on  municipal  liability  for  torts  of 
police  officers;  (20  L.R.A. (N.S.)  533,  672)  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets;  (23  L.R.A.  (N.S.)  644)  on  liability  of  munici- 
pality for  failure  to  prevent  improper  conduct  in  or  use  of  streets;  (108  Am. 
St.  Rep.  154)  as  to  what  municipal  corporations  are  answerable  for  injuries 
due  to  defects  in  streets  and  other  public  places. 
Distinction  between  private  and  pnblic  functions  of  municipality. 

Cited    in    note     (1    L.R.A. (N.S.)     667)     on    distinction    between    private    and 
public  functions  of  municipality  with  respect  to  liability  for  damages. 
Duty  to  li^ht   streets. 

Cited  in  note   (13  L.R.A.  (N.S.)   1168)   on  duty  to  light  streets. 

19  L.  R.  A.  792,  WOLF  v.  BURKE,  18  Colo.  264,  32  Pac.  427. 
Presumption   as   to   common   law   of  another   state. 

Cited  in  Wells  v.  Shuster-Hax  Nat.  Bank,  23  Colo.  537,  48  Pac.  809,  sustain- 
ing presumption  that  common  law  as  to  rights  of  creditors  after  general  assign- 
ment of  debtor  exists  in  Missouri. 

Cited  in  note    (67  L.R.A.  44)    on  presumption  as  to  common  law  of  another 
state. 
Extraterritorial   effect  given  statutes  of  state. 

Cited  in  Sullivan  v.  German  Nat.  Bank,  18  Colo.  App.  103,  70  Pac.  162,  hold- 
ing  statutes   have   no   application   to   transactions   occurring   beyond   the   limits 
of  the  state. 
Conflict   of  laws   as   to   statute   of   frauds. 

Cited  in  footnotes  to  Obear  v.  First  Nat.  Bank,  33  L.  R.  A.  384,  which  holds 
defense  of  statute  of  frauds  dependent  on  law  of  state  where  action  brought ; 
Heaton  v.  Eldridge,  36  L.  R.  A.  817,  which  holds  agreement,  not  to  be  performed 
within  year,  not  enforceable  in  Ohio  in  absence  of  memorandum,  although  such 
agreement  was  made  in  another  state  where  it  was  competent  to  prove  same  by 
parol. 

Cited  in  note  (64  L.  R.  A.  124)  on  conflict  of  laws  as  to  statute  of  frauds. 
L.R.A.  Au.  Vol.  III.— 40. 
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19  L.  R.  A.  796,  CINCINNATI,  S.  &  C.  R.  CO.  v.  BENSLEY,  2  C.  C.  A.  480,  6 

U.  S.  App.  115,  51  Fed.  738. 
Time    element    in    contract. 

Cited  in  Persinger  v.  Bevill,  31  Fla.  369,  12  So.  366,  denying  right  to  recover 
on  subsidy  agreement,  made  conditional  on  completion  of  road  at  stated  time 
and  which  was  not  fulfilled;  West  Virginia  &  P.  R.  Co.  v.  Harrison  County 
Court,  47  W.  Va.  282,  34  S.  E.  786,  sustaining  agreement  that  subscription  bonds 
should  be  forfeited  if  road  was  not  completed  in  three  years;  Stephany  v.  Castan, 
168  111.  59,  48  N.  E.  205,  Affirming  68  111.  App.  558,  refusing  to  enforce  agree- 
ment to  pay,  conditioned  upon  promise  by  third  party  which  was  performed  five 
days  late;  Powers  v.  Rude,  14  Okla.  395,  79  Pac.  89,  holding  time  is  the  essence 
of  the  contract  where  acceptance  and  performance  must  be  within  a  given  time; 
Barber  Asphalt  Paving  Co.  v.  Loughlin,  44  Tex.  Civ.  App.  582,  98  S.  W.  948, 
holding  where  contract  calls  for  completion  of  paving  street  within  a  fixed 
time,  time  is  the  essence  of  the  contract  and  promise  to  pay  is  conditioned  upon 
performance;  Bes  Line  Constr.  Co.  v.  Woods,  37  Tex.  Civ.  App.  418,  84  S.  W. 
378,  holding  time  essential  where  contract  calls  for  commencement  of  work 
within  thirty  days  from  date  and  completion  within  a  fixed  time. 

Distinguished  in  Coos  Bay  R.  Co.  v.  Nosier,  30  Or.  556,  48  Pac.  361,  holding 
failure  to  complete  railroad  within  time  specified  by  contract  not  total  failure 
of  consideration  which  will  entitle  subscriber  to  recover  amount  of  subscription. 
Promise  implied  from  receipt  of  benefits. 

Cited  in  Travelers'  Ins.  Co.  v.  Johnson  City,  49  L.  R.  A.  125,  footnote  p.  123, 
40  C.  C.  A.  62,  99  Fed.  667,  holding  action  for  money  had  and  received  will  not 
lie  against  city  in  favor  of  bona  fide  purchaser  of  its  bonds,  illegally  issued 
to  foreign  railroad  corporation  in  payment  of  stock  subscription  which  it  had 
no  power  to  make,  although  proceeds  of  bond  used  in  constructing  depot  in  city. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which 
holds  that  implied  vendor's  lien  does  not  arise  in  favor  of  judgment  for  dam- 
ages for  breach  of  indefinite  continuing  covenants;  Parshley  v.  Third  M.  E. 
Church,  30  L.  R.  A.  574,  which  denies  liability  of  church  for  attorney's  services 
in  prosecuting  preacher  because  it  had  passed  resolution  for  his  removal  from 
parsonage. 

19  L.  R.  A.  802,  TEASS  v.  ST.  ALBANS,  38  W.  Va.  1,  17  S.  E.  400. 
Adverse   possession   as   against    public. 

Cited  in  Bowman  v.  Duling,  39  W.  Va.  621,  20  S.  E.  567,  holding  that  ten 
years'  peaceable  adverse  possession  would  bar  right  of  town  to  demand  removal 
of  fence. 

Cited  in  footnotes  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  rights 
of  public  in  street  not  lost  by  prescription  or  laches;  Norrell  v.  Augusta  R.  & 
Electric  Co.  59  L.  R.  A.  101,  which  holds  tiJle  by  prescription  not  acquired  bv 
adverse  possession  of  land  dedicated  and  accepted  as  city  street. 

Overruled  in  Ralston  v.  Weston,  46  W.  Va.  545,  76  Am.  St.  Rep.  834,  33  S.  E. 
326,  holding  that  occupation  by  sufferance,  of  unused  portion  of  street  for  more 
than  statutory  period,  will  not  establish  adverse  possession. 

Cited  as  overruled  in  Weston  v.  Ralston,  48  W.  Va.  189,  36  S.  E.  446,  holding 
public  easement  once  lawfully  established,  good  against  titles  by  adverse  pos- 
session; McClellan  v.  Weston,  49  W7.  Va.  672,  55  L.  R.  A.  903,  footnote  p.  898, 
39  S.  E.  670,  holding  land  within  boundary  of  street  as  shown  by  plat  not  sub- 
ject to  adverse  possession. 
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Municipal    power   over   nuisances. 

Cited  in  Davis  v.  Davis,  40  W.  Va.  478,  21  S.  E.  906  (by  divided  court),  sus- 
taining injunction  against  operation  of  merry-go-round  as  nuisance;  Gulf,  C. 
&.S.  F.  R.  Co.  v.  Belton,  57  Tex.  Civ.  App.  467,  122  S.  W.  413,  holding  that 
municipality  cannot  by  mere  declaration  that  dwelling  house  is  nuisance,  sub- 
ject it  to  removal. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A.  294,  which 
holds  power  to  abate  nuisance  in  city,  in  police  court  only;  Valparaiso  v. 
Bozarth,  47  L.  R.  A.  487,  which  holds  notice  or  request  to  remove  building  en- 
croaching on  street  unnecessary  before  action  to  abate  it. 

Cited  in  notes   (38  L.  R.  A.  165)   on  municipal  power  over  buildings  and  other 
structures  as  nuisances;    (39  L.  R.  A.  662)    on  municipal  power  over  nuisances 
affecting  highways  and  waters;    (51   L.  R.  A.  661)    on  right  of  municipality  to 
maintain  suit  to  enjoin  or  abate  public  nuisances. 
Controlling    effect    of    land    marks. 

Cited  in  Brummell  v.  Harris,  162  Mo.  405,  63  S.  W.  497,  holding  that  courts 
•will  enforce  true  dividing  line,  which  has  been  ignored  by  parties  to  deeds ; 
Clayton  v.  County  Ct.  58  W.  Va.  258,  2  L.R.A.  (N.S.)  600,  52  S.  E.  103.  holding 
palpably  erroneous  and  irreconcilable  calls  for  course  and  distance  may  always 
be  rejected  and  the  survey  closed  by  lines  run  according  to  the  established 
monuments. 

Cited  in   footnote  to  Elliott  v.  Jefferson,   64  L.  R.  A.   135.,   which  holds  rule 
that  marked  line   controls  call   in   deed   for   course  and   distance  not  applicable 
unless  line  is  so  connected  with  deed  as  to  create  presumption  that  grantor  in- 
tended to  adopt  it. 
Fixing-   boundary   by   agreement. 

Cited  in  Harman  v.  Alt,  69  W.  Va.  290,  71  S.  E.  709,  holding  that  disputed 
boundaries  between  adjoining  owners  may  be  settled  by  express  oral  agreement 
executed  immediately  and  accompanied  by  possession;  LeComte  v.  Freshwater, 
56  W.  Va.  343,  49  S.  E.  238,  holding  in  case  of  uncertainty  of  boundary,  an 
oral  agreement  fixing  the  same  must  be  followed  by  actual  possession;  Lewis 
v.  Yates,  62  W.  Va.  592,  59  S.  E.  1073,  on  effect  to  be  given  evidence  of  different 
lines  than  those  recognized  by  parties. 

Cited  in  note    (129  Am.  St.  Rep.  997)    on  location  of  boundaries. 
Presumption   of   ownership. 

Cited  in  Riffle  v.  Skinner,  67  W.  Va.  78,  67  S.  E.  1075,  holding  that  where 
there  is  seizen  or  possession  under  claim  of  title  there  is  always  a  presumption 
of  title. 

Cited  in  footnote  to  Cahill  v.  Cahill,  60  L.  R.  A.  706,  which  holds  direct  proof 
of  existence  of  deed  may  be  aided  by  presumption  from  possession  and  repeated 
acts  of  ownership. 

Cited  in  note   (11  Eng.  Rul.  Cas.  548)   on  possession  as  evidence  of  seisin. 

19  L.  R.  A.  811,  COLE  v.  COLE,  142  111.  19,  34  Am.  St.  Rep.  56,  31  N.  E.  109. 

Appeal   from  order  entered  after  wife's  death   in  Cole  v.   Littledale,    164   111. 
631,  45  N.  E.  969,  Affirming  63  111.  App.  491. 
Chniijte  of  decree  of  nlimony. 

Cited  in  Brandt  v.  Brandt,  40  Or.  486,  67  Pac.  508,  discontinuing  accrued  and 
future  alimony  from  date  of  remarriage  of  wife;  Beard  v.  Beard,  57  Neb.  758, 
78  N.  W.  255,  holding  drouths  and  failure  of  crops  not  ground  for  changing 
alimony;  Dauglmrty  v.  Daugherty,  71  111.  App.  308,  refusing  to  reduce  accrued 
and  future  alimony  on  ground  that,  at  time  of  decree,  husband  was  ignorant  of 
-wife's  adultery;  Cariens  v.  Cariens,  50  W.  Va.  116,  55  L.  R.  A.  932,  footnote 
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p.  930,  40  S.  E.  335,  holding  wife's  subsequent  adultery  ground  for  discharge  of 
husband  from  paying  alimony;  Barkman  v.  Barkman,  94  111.  App.  441;  Shaw 
v.  Shaw,  59  111.  App.  270;  Welty  v.  Welty,  195  111,  338,  88  Am.  St.  Rep.  208,  63 
N.  E.  161, —  denying  court's  power  to  modify  decree  for  alimony  when  wife  has 
been  awarded  sum  in  gross;  Warren  v.  Warren,  101  111.  App.  310,  refusing,  two 
years  after  decree,  to  reduce  alimony  claimed  to  have  been  obtained  by  fraud, 
when  no  change  in  condition  of  parties  is  shown;  Craig  v.  Craig.  163  111.  181, 
45  N.  E.  153,  Modifying  64  111.  App.  49,  denying  right  of  court  to  set  aside 
alimony  past  due;  Harding  v.  Harding,  180  111.  522,  64  N.  E.  587,  refusing  to 
increase  alimony  when  precarious  condition  of  husband's  finances  does  not  war- 
rant it;  Griswold  v.  Griswold,  111  111.  App.  274,  denying  court's  power  under 
statute  authorizing  alteration  of  alimony  decree,  to  modify  consent  decree  fixing 
alimony,  because  of  alleged  fraud  of  husband  in  obtaining  it;  Chase  v.  Chase. 
70  111.  App.  574,  holding  that  court's  power  over  alimony  does  not  end  at  entry 
of  judgment,  but  continues  for  purposes  of  modification;  Jennison  v.  Jennison. 
136  Ga.  210,  71  S.  E.  244,  Ann.  Cas.  1912  C,  441,  holding  that  court  has  power 
to  revise  or  revoke  order  for  alimony  to  be  paid  out  of  future  earnings  of  hus- 
band, because  of  acts  of  adultery  on  part  of  wife,  before  final  decree  is  granted: 
Stanfield  v.  Stanfield,  22  Okla.  587,  98  Pac.  334,  holding  an  application  at  a 
subsequent  term  of  the  same  or  another  court  for  modification  of  a  decree 
awarding  custody  of  children  and  alimony  cannot  be  used  to  take  the  place  of 
an  appeal;  Chambers  v.  Chambers,  75  Neb.  854.  106  X.  W.  993,  holding  appli- 
cation for  a  change  in  the  amount  of  alimony,  must  be  founded  on  new  facts 
occurring  since  entering  of  decree. 

Cited  in  footnotes  to  Livingston  v.  Livingston,  61  L.  R.  A.  800.  which  holds 
unchangeable  provision  for  alimony  in  divorce  decree  cannot  be  impaired  by  sub- 
sequent statute  empowering  courts  to  modify  same ;  Wetmore  v.  Wetmore,  48 
L.  R.  A.  666,  which  holds  right  to  alimony  from  income  of  testamentary  trust 
for  support  of  former  husband  terminated  by  remarriage  of  divorced  woman. 

Cited  in  note   (20  L.R.A.  (N.S.)   425)   on  right  of  wife  against  whom  absolute 
divorce  granted  to  permanent  alimony. 
Alimony  based  on   fntnre  earnings  or  after-acquired  property. 

Cited  in  Starrett  v.  Starrett,  132  111.  App.  319,  holding  alimony  may  be  al- 
lowed out  of  after  acquired  property ;  Connett  v.  Connett,  81  Neb.  780,  116 
N.  W.  658,  holding  the  husband  being  the  wrong-doer,  wife  was  entitled  to 
alimony,  in  the  discretion  of  the  court,  based  upon  husband's  probable  future 
earnings,  as  well  as  upon  his  real  and  personal  property. 
Decree  in  gross  in  satisfaction  of  alimony. 

Cited  in  Bobowski  v.  Bobowski,  242  111.  529,  90  N.  E.  361,  holding  a  sum  in 
gross  may  be  decreed  in  satisfaction  of  alimony  and  a  portion  of  the  husband's 
real  estate  may  be  decreed  to  the  wife;  Fall  v.  Fall,  75  Neb.  136,  121  Am.  St. 
Rep.  767,  113  N.  W.  175  (dissenting  opinion),  on  measure  of  alimony  upon 
separation. 

Distinguished  in  Raab  v.  Raab.  150  111.  App.  556,  holding  a  sum  in  gross  is 
not  allowable  to  a  wife  in  an  action  for  separate  maintenance. 
Cnstody    of    child    as    excuse    for    nonpayment    of    alimony. 

Cited  in  Cavenaugh  v.  Cavenaugh,  106  111.  App.  213,  holding  husband's  reliev- 
ing wife  of  custody  of  child  no  excuse  for  failure  to  obey  order  for  payment  of 
alimony. 

Effect    of   -wife's   adultery    on    property    rights. 

Cited  in  footnote  to  Kinzy  v.  Kinzy.  20  L.  R.  A.  222,  which  holds  wife's  title 
to  land,  vesting  during  marriage,  not  affected  by  subsequent  divorce  for  adultery. 
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Circumstances   as    determining;    right    to    custody    of   children. 

Cited  in  Re  Petitt,  84  Kan.  644,  114  Pac.  1071,  to  the  point  that  children  of 
divorced  parties  are.  in  sense,  wards  of  court  which  entered  decree  and  custody 
may  be  awarded  as  circumstances  require. 

19  L.  R.  A.  814,  BUTLER  v.  WASHINGTON,  45  La.  Ann.  279,  12  So.  356. 
Validity  of  judgments  affecting:   nonresidents. 

Cited  in  Gates  v.  Gaither,  46  La.  Ann.  297,  15  So.  50,  declaring  void  judgment 
in  partition  where  curator  ad  hoc  for  absent  defendant  was  appointed  by  clerk 
without  showing  jurisdictional  facts;  Sauton  v.  Sauton,  45  La.  Ann.  920,  13  So. 
203,  sustaining  judgment  in  partition  wherein  curator  ad  hoc  was  appointed  for 
absent  defendant,  who  was  without  agent  or  representative  in  state. 
Sufficiency  of  service  of  process. 

Cited  in  Haddock  v.  Haddock,  201  U.  S.  586,  50  L.  ed.  876,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1,  on  the  validity  of  a  decree  of  divorce  rendered  upon  con- 
structive service;  Knapp  v.  Supreme  Commandery  U.  0.  G.  C.  121  Tenn.  228, 
118  S.  W.  390.  on  the  effect  given  a  substituted  service. 

Cited  in  note   (50  L.  R.  A.  597)   on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law.. 
Concluslveness   of   foreign   judgments. 

Cited  in  note    (20  L.  R.  A.   682)    on  conclusiveness  of  judgment  rendered  in 
foreign  country. 
Validity   of   decree   of   divorce   or   for  alimony. 

Cited  in  footnotes  to  Hilbish  v.  Hattel,  33  L.  R.  A.  783,  which  holds  notice  of 
divorce  suit  to  nonresident  sufficient  to  prevent  collateral  attack  on  decree ; 
Hekking  v.  Pfaff,  43  L.  R.  A.  618,  which  holds  defendant  accepting  divorce  de- 
cree and  remarrying  not  estopped  to  dispute  validity  of  subsequent  entry  of  de- 
cree for  alimony;  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies  validity  of 
divorce  in  other  state  of  woman  going  there  solely  for  that  purpose;  McCreery 
v.  Davis,  28  L.  R.  A.  655,  which  denies  validity  of  foreign  divorce  obtained  by 
notice  of  proceedings,  given  without  the  state;  Wesner  v.  O'Brien,  32  L.  R.  A. 
289,  which  holds  valid,  decree  for  land  within  state  as  alimony  on  service  by 
publication. 

Cited  in  note  (23  L.  R.  A.  289)   on  effect  of  appearance  by  nonresident  to  give 
jurisdiction  of  divorce  case. 
Conflict   of  laws   as   to   divorce. 

Cited  in  note  (59  L.  R.  A.  166,  167)  on  conflict  of  laws  on  subject  of  divorce. 
Suit  for  alimony. 

Cited  in  note   (21  L.  R.  A.  679)   on  suit  for  alimony  after  decree  of  divorce. 

19  L.  R.  A.  822,  COLLINS  v.  LEWIS,  53  Minn.  78,  54  N.  W.  1056. 
What    constitutes    eviction    by    landlord. 

Cited  in  footnotes  to  Oakford  v.  Nixon,  34  L.  R.  A.  575,  which  holds  destruc- 
tion of  wall  for  advertising  purposes  not  eviction;  Grove  v.  Youell,  33  L.  R.  A. 
297,  which  holds  life  tenant  evicted  from  room  when  denied  access  thereto  by 
passing  through  house,  where  no  other  mode  of  access  available;  Leiferman  v. 
Osten,  39  L.  R.  A.  156,  which  holds  eviction  from  first  floor  of  building  not 
effected  by  moving  building  to  other  part  of  lot;  York  v.  Steward,  43  L.  R.  A. 
125,  which  holds  flow  of  water  from  upper  to  lower  rooms  from  defective  plumb- 
ing which  lessor  refuses  to  remedy,  breach  of  implied  covenant  for  quiet  enjoy- 
ment. 
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Landlord's   liability   to   tenant. 

Cited  in  City  Power  Co.  v.  Fergus  Falls  Water  Co.  55  Minn.  176,  56  N.  W. 
G85,  holding  landlord  liable  to  tenant  by  consenting  to  another  tenant's  diversion 
of  water;  De  Palma  v.  Weinman,  15  N.  M.  80,  24  L.R.A.(X.S.)  427,  103  Pac. 
782,  holding  landlord  liable  for  damages  to  tenant  from  reconstruction  of  party 
wall  by  adjoining  owner  under  agreement  with  landlord. 

Cited  in  note  (24  L.R.A.  (N.S.)  424)  on  liability  of  landlord  consenting  ta 
interference  with  party  wall  by  adjoining  owner  for  damage  to  tenant's  property. 

19  L.  R.  A.  824,  STAPLES  v.  SCHMID,  18  R.  I.  224,  26  Atl.  193. 
Master's    liability    for    servant's    torts. 

Cited  in  Knowles  v.  Bullene,  71  Mo.  App.  351,  sustaining  right  to  recover 
against  proprietor  for  false  arrest  by  floorwalker,  contrary  to  instructions;  Field 
v.  Kane,  99  111.  App.  6,  sustaining  right  to  recover  against  employer  as  for  false 
imprisonment  for  usher's  wrongfully  detaining  customer  on  charge  of  theft;. 
Paulton  v.  Keith,  23  R.  I.  166,  54  L.  R.  A.  671,  footnote  p.  670,  91  Am.  St.  Rep. 
624,  49  Atl.  635,  denying  liability  of  proprietor  of  theater  for  manager's  obstruct- 
ing service  of  process  on  actor;  Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687, 
footnote  p.  685,  56  Atl.  999,  holding  that  employees  of  mining  partnership' 
charged  with  care  and  management  of  property  do  not  act  within  their  powers 
by  causing,  long  after  commission  of  crime,  arrest  of  one  suspected  of  having 
fired  company's  building. 

Cited  in  footnotes  to  Guille  v.  Campbell,  55  L.R.A.  111.  which  denies  master's 
liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand  while 
pretending  to  throw  at  boys  playing  on  cotton  bales;  Markley  v.  Snow,  64 
L.R.A.  685,  which  denies  liability  of  a  mining  partnership  for  acts  of  em- 
ployee in  causing  arrest  for  vindication  of  law  of  one  suspected  of  having  set 
fire  to  a  building  belonging  to  a  partnership;  Daniel  v.  Atlantic  C.  L.  R.  Co. 
67  L.R.A.  455,  which  holds  railroad  company  not  liable  for  arrest  by  cashier 
with  power  to  collect  money,  give  receipts,  sell  tickets,  care  for  money  received 
and  forwarded  it  to  treasurer,  of  innocent  person  whom  he  suspects  of  having 
stolen  money  which  has  come  into  his  possession;  Texas  Midland  Railroad  v. 
Dean,  70  L.R.A.  943,  which  holds  railroad  company  liable  for  act  of  baggage 
master  in  assisting  in  wrongful  arrest  at  instance  of  city  authorities  of  pas- 
senger awaiting  i.t  station  for  train. 

Cited  in  note  (17  Eng.  Rul.  Gas.  278,  280)  on  master's  liability  for  acts  of 
servant. 

Distinguished  in  Vara  v.  R.  M.  Quigley  Constr.  Co.  114  La.  264,  38  So.  162, 
holding  master  is  not  liable  for  act  of  servant,  employed  in  commissary  store, 
in  causing  arrest  of  laborers  violating  labor  contracts;  Benton  v.  James  Hill 
Mfg.  Co.  26  R.  I.  195,  58  Atl.  664,  holding  no  liability  attaches  where  it  does 
not  appear  servant  who  threw  missile  was  in  charge  of  any  part  of  defendants 
manufactory  or  had  any  duty  or  authority  whatsoever  in  the  premises. 
Punitive  damages. 

Cited  in  note  (101  Am.  St.  Rep.  749)  on  exemplary  damages  for  act  of  em- 
ployee. 

Distinguished  in  Arnold  v.  Rhode  Island  Co.  28  R.  I.  163,  66  Atl.  62,  hold- 
ing punitive  damages  allowable  where  oftense  has  been  twice  before  threatened 
by  servants  of  defendant  and  he  notified  of  these  occurrences. 
Question    for   jnry   whether   servant's   acts    within   his   authority. 

Cited  in  Vrchotka  v.  Rothschild,  100  111.  App.  270,  holding  it  question  for 
jury  whether  imprisonment  was  imposed  by  defendant's  employees  acting  with 
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authority;  Baynes  v.  Billings,  30  R.  I.  59,  "3  Atl.  625,  holding  where  testimony 
as  to  instructions  to  operator  of  elevator  about  repairing  is  conflicting  it  was 
a  question  of  fact  to  be  passed  upon  by  the  jury. 

19  L.  R.  A.  827,  STATE  v.  WOMBLE,  112  N.  C.  862,  17  S.  E.  491. 
Power  of  one  legislature  to  bind  (subsequent  ones. 

Cited  in  State  v.  Cantwell,  142  N.  C.  614,  8  L.R.A. (N.S.)    505,  55  S.  E.  820, 
holding   the   state   could   not   permit   one   legislature   to  confer   a   release  of   its 
right  to  call  for  the  discharge  of  public  duty  by  its  citizens,  irrevocable  by   a 
subsequent  legislature. 
Uniformity  in  taxation. 

Cited  in  Thurston  County  v.  Tenino  Stone  Quarries,  44  Wash.  360,  9  L.R.A. 
(N.S.)  310,  87  Pac.  634,  12  Ann.  Cas.  314,  sustaining  validity  of  a  poll  tax 
upon  all  citizens  of  state  without  regard  to  physical  infirmity. 

19  L.  R.  A.  831,  PATTERSON  v.  RABB,  38  S.  C.  138,  17  S.  E.  463. 

Action  to  recover  rents  and  profits  during  possession  under  mortgage  in  42 
S.  C.  531,  46  Am.  St.  Rep.  743,  20  S.  E.  540. 
Rights  of  bona  fide  purchasers  or  assignees. 

Cited  in  Washington  Twp.  v.  First  Nat.  Bank  (Washington  v.  Wabash 
Bridge  &  Iron  Works)  147  Mich.  580,  11  L.R.A.  (N.S.)  475,  111  N.  W.  349 
(dissenting  opinion),  on  rights  of  assignee  of  contract. 

Cited  in  note   (21  L.  R.  A.  36)   on  how  far  purchaser  at  execution  or  judicial 
sale  is  protected  as  bona  fide  purchaser. 
Of   mortgages. 

Cited  in  British  American  Mortg.  Co.  v.  Smith,  45  S.  C.  85,  22  S.  E.  747, 
holding  that  assignee  of  past-due  mortgage  is  bound  by  attempted  waiver  of  lien 
by  assignor;  Ballou  v.  Young,  42  S.  C.  176,  20  S.  E.  84,  holding  note  and  mort- 
gage executed  by  trustee  with  power  to  mortgage  only,  invalid  in  hands  of  inno- 
cent indorsee  for  value;  Singleton  v.  Singleton,  60  S.  C.  234,  38  S.  E.  462,  hold- 
ing that  wife  takes  assignment  of  past-due  mortgage  from  husband  subject  to  all 
equities  against  it. 

Cited  in  footnote  to  Economy  Sav.  Bank  v.  Gordon,  48  L.  R.  A.  63,  which  sus- 
tains, as  against  mortgagor's  creditor-'s  lien  of  bona  fide  purchaser  of  mortgage 
given  without  consideration. 

Cited  in  note    (]8  Eng.  Rul.  Cas.  256)    on  rights  and  equities  of  assignee  of 
mortgage. 
Of   notes. 

Cited  in  Bailey  v.  Seymour,  42  S.  C.  325,  20  S.  E.  62,  holding  bona  fide  pur- 
chaser of  note  executed  by  married  woman,  charging  her  separate  estate,  pro- 
tected against  her  claim  that  it  was  not  for  her  debt;  Freeman  v.  Bailey,  501 
S.  C.  248,  27  S.  E.  686,  holding  purchaser  of  note  payable  to  one  as  trustee  bound 
to  make  inquiries;  Tucker  v.  Tucker,  72  S.  C.  309,  51  S.  E.  876,  holding  the 
assignee  of  a  note  and  mortgage  cannot  invoke  the  equitable  doctrine  of  pur- 
chaser for  valuable  consideration  without  notice  when  his  assignor  had  notice; 
Stevenson  v.  Bethea,  68  S.  C.  248,  47  S.  E.  71,  holding  the  assignee  of  a  sealed 
note  takes  it  with  all  the  infirmities  it  has  when  in  the  possession  of  the 
original  obligee. 
Of  insurance  policy. 

Cited  in  Swearingen  v.  Hartford  F.  Ins.  Co.  56  S.  C.  359,  34  S.  E.  449,  hold- 
ing assignee  of  policy,  procured  by  mortgagor  for  own  benefit,  contrary  to- 
agreement  with  mortgagee,  entitled  to  proceeds  of  policy  when  taken  in  ignorance 
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of  mortgagee's  claims;  Westbury  v.  Simmons,  57  S.  C.  480,  35  S.  E.  764,  holding 
that  purchaser  of  life  insurance  from  assignee  takes  it  subject  to  old  equities 
between  assignor  and  assignee. 
Seal    as    affecting    negotiability    of    note. 

Cited  in  McLaughlin  v.  Braddy,  63  S.  C.  438,  90  Am.  St.  Rep.  681,  41  S.  E.  523, 
holding  that  note  signed  by  maker  opposite  printed  word  "(seal)"  is  non- 
negotiable. 

19  L.  R.  A.  839,  GINDRAT  v.  WESTERN  R.  CO.  96  Ala.  162,  11  So.  372. 
Vested     remainders. 

Cited  in  footnotes  to  Starnes  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasible 
fee  not  vested  in  one  to  whom  life  estate  given,  with  estate  in  fee  to  his  ''heirs;" 
Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no  estate  vests  in  children 
until  widow's  death  under  will  giving  life  estate  to  widow  and  providing  that 
at  her  death  that  given  to  her  for  life  shall  be  equally  divided  between  all  the 
children,  the  representatives  of  those  having  died  to  stand  in  place  of  ancestors. 

Cited  in  notes  (25  L.R.A.  (N.S.)  894)  on  character  of  remainder  created  by 
grant  or  devise  for  life,  with  remainder  to  children  who  may  survive;  (10 
Eng.  Rul.  Cas.  820)  as  to  when  remainder  is  vested. 

Criticized  in   Smaw  v.  Young,   109   Ala.   532,  20>  So.   370,  holding  that  under 
deed  to  one  for  life,  and  to  surviving  children  of  grantor's  daughters  upon  de- 
termination of  particular  estate,  an  estate  in  remainder  vests  in  children,  but  is 
liable  to  become  devested  by  failure  of  child  to  survive. 
\\licn   statute  of  limitations  begins  to  run. 

Cited  in  Washington  v.  Norwood,  128  Ala.  391,  30  So.  405,  holding  that  stat- 
ute runs  as  to  fraudulent  conveyance  of  cosurety  from  time  of  payment  of  com- 
mon obligation;  Hope  v.  Shevill,  137  App.  Div.  92,  122  N.  Y.  Supp.  127,  hold- 
ing that  where  estate  of  nonresident  infant  was  subject  to  her  father's  tenancy 
by  curtesy,  statute  of  limitations  on  her  action  for  partition  did  not  begin  to 
run  until  death  of  tenant  by  curtesy,  where  she  did  not  know  of  foreclosure 
action. 
—  Against  owners  of  future  estates. 

Cited  in  Edwards  v.  Bender,  121  Ala.  83,  25  So.  1010,  declaring  that  posses 
sion  of  purchaser  from  life  tenant  does  not  become  adverse  to  remainderman  till 
death  of  life  tenant;  McMichael  v.  Craig,  105  Ala.  388,  16  So.  883,  holding  that, 
during  life  of  life  tenant,  remaindermen  cannot  bring  ejectment  against  pos- 
sessors adverse  to  tenant;  Robinson  v.  Allison,  124  Ala.  330,  27  So.  461,  holding 
possession  of  widow  under  right  of  quarantine  not  adverse  to  heir;  Findley 
v.  Hill,  133  Ala.  231,  32  So.  497,  holding  that  statute  of  limitations  does  not 
run  against  remaindermen  till  death  of  life  tenant;  Bowen  v.  Brogan,  119  Mich. 
222,  75  Am.  St.  Rep.  387,  77  N.  W.  942,  holding  that  widow  cannot  hold  posses- 
sion of  land  adversely  to  remaindermen;  Maurer  v.  Reifschneider,  89  Neb. 
678,  132  N.  W.  197,  Ann.  Cas.  1912  C,  643,  holding  that  possession  of  life  ten- 
ant will  not  be  construed  to  be  hostile  to  remainderman  unless  knowledge  is 
clearly  brought  home  to  latter  that  life  tenant  claims  entire  estate  in  his  own 
right;  Beaty  v.  Clymer,  32  Tex.  Civ.  App.  324,  75  S.  W.  540,  holding  limitation 
does  not  run  against  the  remainderman  during  the  life  of  the  holder  of  a  life 
estate;  Small  v.  Hockinsmith,  158  Ala.  240.  48  So.  541,  holding  as  between  life 
tenant  and  remainderman  the  statute  of  limitation  does  not  apply. 

Cited  in  footnotes  to  Meacham  v.  Bunting,  28  L.  R.  A.  618,  which  holds  pos- 
session of  land  as  trustee  for  wife  not  adverse,  even  after  divorce  obtained; 
Hopson  v.  Fowlkes,  23  L.  R.  A.  805,  which  holds  divorced  wife's  rights  barred 
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by  possession  of  purchaser  under  subsequent  execution  sale  against  husband; 
Nelson  v.  Davidson,  31  L.  R.  A.  325,  which  holds  estate  in  remainder  barred  by 
adverse  possession  under  deed  of  remainderman's  interest,  and  payment  of  taxes ; 
Robinson  v.  Stone,  45  L.  R.  A.  66,  which  holds  suit  by  remaindermen  barred  by 
delay  of  forty  years  to  institute  proceedings  to  set  aside  conveyance  by  trustee  in 
breach  of  trust,  though  life  tenant  still  living. 

Distinguished  in  Roe  v.  Doe,   159  Ala.  617,  48  So.  1033,  holding  where  stat- 
ute has  started  to  run  before  a  life  estate  came  into  existence  by  will,  it  is  not 
postponed  by  reason  of  such  estate. 
Tu  \    sale  as  affecting  future  estates. 

Cited  in  note   (33  L.  R.  A.  688)   on  effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  existence  of  life  estate. 
Tacking1  adverse   possessions. 

Cited  in  footnote  to  Illinois  Steel  Co.  v.  Budzisz,  48  L.  R.  A.  830,  which  holds 
parol  transfer  of  right  of  adverse  holder  sufficient  to  authorize  transferee  to  tack 
two  possessions. 

Cited  in  note    (24   L.R.A.  (N.S.)    1056)    on  right  of   remainderman   to   benefit 
of   continuation   under   life   tenant,    of   adverse   possession    initiated   by   creator 
of  life  estate. 
Statute  of  uses  In  United  States. 

Cited  in  note    (16  L.R.A. (N.S.)    1149)    on  statute  of  uses  in  United  States. 

19  L.  R.  A.  853,  TURNBULL  v.  GIDDINGS,  95  Mich.  314,  54  N.  W.  887. 
Mandamus. 

Cited  in  Benton  Harbor  v.  St.  Joseph  &  B.  H.  Street  R.  Co.  102  Mich.  391, 
26  L.  R.  A.  246,  47  Am.  St.  Rep.  553,  60  N.  W.  758,  refusing  mandamus  to. 
compel  street  railway  company  to  pave  between  tracks,  when  company  cannot 
raise  money  for  that  purpose;  Fuchs  v.  Grass  Lake,  166  Mich.  576,  132  N.  W. 
96,  holding  that  mandamus  will  not  be  issued  unless  respondent  has  power  to 
execute  it.  \ 

Cited  in  note  (58  L.  R.  A.  867)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

19  L.  R.  A.  856,  CHAMPION  v.  CRANDON,  54  Wis.  405,  54  N.  W.  775. 
Flow    of    surface    -water. 

Cited  in  Harp  v.  Baraboo,  101  Wis.  370,  77  N.  W.  744,  holding  city  not 
liable  for  overflow  of  surface  water  caused  by  grading  and  adjusting  its  streets; 
Connell  v.  Stark,  108  Wis.  98,  83  N.  W.  1092,  holding  owner  not  liable  for  under- 
draining  farm,  where  flow  of  surface  water  not  increased;  Clauson  v.  Chicago  & 
N.  W.  R,  Co.  106  Wis.  311,  82  N.  W.  146,  holding  railroad  not  liable  for  lower- 
ing grade  and  conducting  water  in  ditch,  till  it  ran  upon  lower  land;  Man- 
teufel  v.  Wetzel,  133  Wis.  622,  19  L.R.A. (N.S.)  169,  114  N.  W.  91,  holding 
land  owner  is  not  liable  in  causing  surface  water  to  flow  in  its  natural  direction 
through  a  ditch  on  his  own  land  instead  of  over  the  surface  by  percolation,  as 
formerly;  Dennis  v.  Osborn,  75  Kan.  561,  89  Pac.  925,  holding  no  liability  at- 
taches by  reason  of  placing  culvert  across  a  highway  unless  water  is  negligently 
thrown  upon  owner's  land  in  such  form  and  "quantity  as  to  constitute  a  nui- 
sance; Peck  v.  Baraboo,  141  Wis.  52,  122  N.  W.  740,  holding  no  liability  at- 
taches to  a  municipal  corporation  at  suit  of  landowner  by  reason  of  change 
of  natural  flow  of  and  increase  of  volume  of  surface  water  due  to  construction 
of  streets  and  gutters;  Merkel  v.  Germantown,  120  Wis.  496,  98  N.  W.  210, 
holding  a  town  for  purposes  of  improving  its  highways  has  the  same  right  to 
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divert  and  obstruct  the  natural  flow  of  mere  surface  water  that  private  owners 
have  in  improving  their  land;  Shaw  v.  Ward,  131  Wis.  655,  111  N.  W.  671,  11 
Ann.  Cas.  1139,  holding  the  common  law  rule  prevails  that  the  owner  may  expel 
surface  water  from  his  land  so  long  as  he  does  not  collect  it  and  discharge  it 
in  a  volume  upon  his  neighbor  to  his  injury. 

Cited  in  notes  (21  L.R.A.  598)  on  rights  as  to  flow  of  surface  water;  (5 
L.R.A.  (N.S.)  832)  on  liability  of  municipality  for  changing  course  of  drain- 
age. 

Distinguished  in  Schroeder  v.  Baraboo,  93  Wis.  100,  67  N.  W.  27,  holding  city 
liable  for  overflow7  of  surface  water  caused  by  walling  up  of  disused  sewer ; 
Wendlandt  v.  Cavanaugh,  85  Wis.  263,  55  N.  W.  408,  restraining  discharge  upon 
land  of  another  of  pond  of  surface  water  through  artificial  channel;  Hart  v. 
Neillsville,  125  Wis.  551,  1  L.R.A. (N.S.)  955,  104  N.  W.  699,  4  Ann.  Cas.  1085. 
holding  the  municipal  corporation  liable  in  constructing  a  sewer  system,  and 
permitting  connection  with  private  drains,  without  any  adopted  plan  by  the 
governing  body. 

19  L.  R.  A.  858,  Re  GARRABAD,  84  Wis.  585,  36  Am.  St.  Rep.  948,  54  N.  W. 

1104. 
Validity   of   ordinances    and    statntes    restricting    contracts    and    business. 

Cited  in  State  v.  Montgomery,  94  Me.  205,  80  Am.  St.  Rep.  386,  47  Atl.  165, 
declaring  unconstitutional,  law  granting  peddler's  license  to  citizens  of  United 
States  only;  Walsh  v.  Denver,  11  Colo.  App.  528,  53  Pac.  458,  declaring  uncon- 
stitutional, ordinance  giving  officers  arbitrary  power  in  granting  licenses  for 
meat  market;  State  ex  rel.  Kellogg  v.  Currens,  111  Wis.  436,  56  L.  R.  A.  255, 
87  N.  W.  561,  declaring  constitutional,  law  compelling  graduates  of  medical 
schools  outside  of  state  to  take  examination  before  practising  in  state;  State  v. 
Gerhardt,  145  Ind.  485,  33  L.  R.  A.  329,  44  N.  E.  469  (dissenting  opinion),  ma- 
jority holding  liquor  law  constitutional,  which  gave  commissioners  discretion  in 
allowing  other  business  to  be  conducted  in  same  room;  Little  Chute  v.  Van 
Camp,  136  Wis.  527,  128  Am.  St.  Rep.  1100,  117  N.  W.  1012,  holding  an  ordi- 
nance void  which  provides  for  closing  of  all  saloons  between  certain  hours,  un- 
less by  special  permission  of  the  village  president;  Elkhart  v.  Murray,  165 
Ind.  305,  1  L.R.A. (N.S.)  943,  112  Am.  St.  Rep.  228,  75  N.  E.  593,  6  Ann.  Cas. 
748,  holding  void  an  ordinance  requiring  street  cars  to  use  a  certain  kind  of 
fenders  on  cars,  or  others  equally  good,  to  be  approved  by  city  council;  People 
ex  rel.  Sontag  v.  Kruse.  1  111.  C.  C.  541,  holding  void  a  state  law  prohibiting 
use  of  national  flag  for  advertising  purposes. 

Cited  in  notes  (21  L.  R.  A.  792)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (123  Am.  St.  Rep.  43)  on  test  of  validity  of  municipal 
ordinance  as  denying  equal  protection  of  the  laws;  (16  Eng.  Rul.  Cas.  679) 
on  necessity  of  municipal  by-law  or  ordinance  being  reasonable. 

Distinguished  in  Wilson  v.  Eureka  City,  173  U.  S.  35,  43  L.  ed.  605,  19  Sup. 
Ct.   Rep.   317,   declaring  constitutional,   ordinance   requiring  mayor's   consent   to 
move  building  on  street. 
As   to  street  parades  and  speeches. 

Cited  in  Re  Flaherty,  105  Cal.  565,  27  L.  R.  A.  531,  footnote  p.  529,  38  Pac. 
981,  sustaining  ordinance  prohibiting  beating  of  drum  in  streets  without  special 
permit;  Wilkes  Barre  v.  Garabed,  11  Pa.  Super.  Ct.  370,  sustaining  validity  of 
ordinance  prohibiting  use  of  musical  instruments  on  street  without  special 
permit. 

Cited  in  footnote  to  Com.  v.  Davis,  26  L.  R.  A.  712,  which  sustains  ordinance 
prohibiting  public  address  on  Boston  Common  without  permit. 
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Cited  in  note    (25   L.R.A. (N.S.)    251)    on   validity   of  ordinances   as   to  street 
parades. 
Arrest    of    one    obstructing    parade. 

Cited  in  footnotes  to  White  v.  State,  37  L.  R.  A.  642,  which  denies  right  to 
arrest  person  refusing  to  make  way  for  military  parade. 
Municipal  power  over  nuisances. 

Cited  in  note  (39  L.  R.  A.  674)   on  municipal  power  over  nuisances  affecting 
highways  and  waters. 
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OASES  IN  20  L.  R  A. 


20  L.  K.  A.  33,  WEED  v.  LINDSAY,  88  Ga.  686,  15  S.  E.  836. 
Rights    of    one    in    possession    nnder    agreement    for    lease. 

Approved  in  Gibson  v.  Needham,  96  Ga.  174,  22  S.  E.  702,  holding  one  who 
has  entered  into  executory  agreement  to  make  contract  of  rental  in  the  future 
not  entitled  to  retain  possession  of  premises. 

Cited  in  Hayes  v.  Atlanta,  1  Ga.  App.  29,  57  S.  E.  1087,  holding  one  in  pos- 
session under  void  lease  a  tenant  at  will  and  entitled  to  damages  for  injuries 
to  his  leasehold  estate. 

Distinguished   in   Lanier  v.   Kelly,   6   6ra.   App.   741,   65   S.   E.   692,   holding  a 
tenant  at  will  who  is  in  arrears  of  rent  is  not  entitled  to  sixty  days  notice  to 
•quit. 
Executed   and   executory   contract. 

Cited  in  Morse  v.  Southern  R.  Co.  102  Ga.  312,  29  S.  E.  865  (concurring 
opinion ) ,  as  to  rights  under  executed  and  executory  contract. 

20  L.  R.  A.  40,  CASE  v.  HOFFMAN,  84  Wis.  438,  36  Am.  St.  Rep.  937,  54  N. 
W.  793. 

Reaffirmed  as  law  of  case  on  appeal  from  decision  on  the  merits  in  100  Wis. 
314,  44  L.  R.  A.  728,  72  N.  W.  390,  74  N.  W.  220. 
What   constitutes   water   conrse. 

Apgroved  in  Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  602,  33  L.  R.  A.  382, 
53  Am.  St.  Rep.  262,  20  So.  780,  and  Maxwell  v.  Shirtsj  27  Ind.  App.  531, 
S7  Am.  St.  Rep.  268,  61  N.  E.  754,  holding  water  course  consists  of  regular 
•channel  in  which  water  usually  flows;  Mitchell  v.  Bain,  142  Ind.  614,  42  N.  E. 
230,  and  Blohowak  v.  Grochoski,  119  Wis.  195,  96  N.  W.  551,  holding  stream  does 
not  cease  to  be  water  course  by  spreading  over  low  land  before  flowing  again  in 
definite  channel;  Rigney  v.  Tacoma  Light  &  Water  Co.  9  Wash.  580,  26  L.  R.  A. 
427,  38  Pac.  147,  holding  spreading  out  of  natural  streams  over  large  area  of 
low  ground  does  not  deprive  them  of  their  character  as  water  courses. 

Cited  in  Rait  v.  Furrow,  74  Kan.  110,  6  L.R.A.(N.S.)  161,  85  Pac.  934,  10 
Ann.  Cas.  1044,  holding  surface  currents  of  living  water,  running  in  defined 
channels,  and  having  element  of  permanence  are  water  courses  whatever  out- 
let may  be;  Hastie  v.  Jenkins,  53  Wash.  26,  101  Pac.  495,  holding  outlet  for 
overflow  of  lake  in  high-water  season,  spread  over  wide  reaches  of  swamp  a 
water  course;  Harrington  v.  Demaris,  46  Or.  118,  1  L.R.A.(N.S.)  760,  77  Pac. 
€03,  on  what  constitutes  a  water  course  through  swampy  places. 

Cited  in  footnote  to  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  water  course. 
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Cited    in   note    (1    L.R.A.  (X.S.)    757)    on    distinguishing   character    of   water 
course. 
Surface  and  percolating-   water. 

Cited  in  Sadlier  v.  New  York,  104  App.  Div.  86,  93  N.  Y.  Supp.  579,  on 
surface  water  including  melted  snow. 

Cited  in  footnote  to  Huber  v.  Merkel,  62  L.  R.  A.  589,  holding  that  facts  do 
not  show  existence  of  subterranean  stream. 

Cited  in  notes  (25  L.  R.  A.  527)  on  what  is  surface  water;  (67  Am.  St.  Rep. 
668)  on  what  are  percolating  waters;  (25  Eng.  Rul.  Cas.  425)  on  liability  for 
injury  to  adjoining  land  due  to  protecting  one's  own  land  from  flood. 

20  L.  R.  A.  45,  PARKER  v.  MARCO,   136  N.  Y.  585,  32  Am.  St.  Rep.  770,  32 

N.  E.  989. 
Exemption   of   nonresident    snitor   or   witness    from    service   of   process    or- 

arrest. 

Approved  in  Fisk  v.  Westover,  4  S.  D.  236.  46  Am.  St.  Rep.  780,  55  N.  \Y. 
961,  holding  nonresident  suitor  protected  from  service  of  civil  process;  People 
ex  rel.  Hess  v.  Flansburgh,  55  N.  Y.  S.  R.  874,  26  N.  Y.  Supp.  329,  holding 
party,  while  attending  pending  suit  in  another  county,  cannot  be  served  with 
summons  issued  out  of  justices's  court  in  such  county;  People  ex  rel.  Hess  v. 
Inman,  74  Hun,  131,  26  N.  Y.  Supp.  329;  Cake  v.  Haight,  30  Misc.  388,  63 
N.  Y.  Supp.  1043;  Linton  v.  Cooper,  54  Neb.  440,  69  Am.  St.  Rep.  727,  74 
N.  W.  842,  —  holding  nonresident  attending  court  as  party  or  witness  exempt 
from  service  of  process;  Ela  v.  Ela,  68  N.  H.  314,  36  Atl.  15,  holding  nonresi- 
dent witness  exempt  from  service  of  process  in  civil  action  while  attending  trial 
or  going  to  and  returning  from  it;  Dickinson  v.  Farwell,  71  N.  H.  214,  51  Atl. 
624,  holding  nonresident  exempt  from  arrest  upon  civil  process  while  in  attend- 
ance before  referee  as  witness;  Weston  v.  Citizens'  Nat.  Bank,  64  App.  Div. 
148,  71  N.  Y.  Supp.  827,  holding  exemption  of  nonresident  witness  from  service 
of  process  a  personal  privilege  \vhich  can  be  waived;  Dickinson  v.  Farwell,  71 
N.  H.  215,  51  Atl.  624,  holding  giving  of  bail  by  nonresident  witness  arrested 
upon  civil  process  not  waiver  of  privilege  from  arrest. 

Cited  in  Monroe  v.  St.  Clair  Circuit  Judge,  125  Mich.  289,  52  L.  R.  A.  191, 
footnote  p.  189,  84  N.  W.  305  (dissenting  opinion),  majority  holding  owner  of 
vessel  not  exempt  from  arrest  while  attending  court  to  procure  discharge  of 
vessel  which  had  been  libeled;  Martin  v.  Whitney,  74  N.  H.  506,  69  Atl.  888, 
holding  nonresident  party  and  witness  exempt  from  service  of  process  while  in 
state  attending  hearing  in  equity  proceeding:  Goldsmith  v.  Haskell,  120  App. 
Div.  404,  105  N.  Y.  Supp.  327,  holding  nonresident  party  and  witness  in  bank- 
ruptcy proceeding  exempt  from  process  while  returning  from  hearing;  Sewanee 
Coal,  Coke  &  Land  Co.  v.  Williams  &  Co.  120  Tenn.  342  107  S.  W.  968,  holding 
that  the  exemption  of  a  nonresident  party  or  witness  from  civil  process  while  in 
attendance  upon  court  is  an  ancient  privilege,  independent  of  statute  and 
liberally  construed;  People  ex  rel.  Ballin  v.  Smith,  184  N.  Y.  96,  76  N.  E.  925, 
35  N.  Y.  Civ.  Proc.  Rep.  326,  holding  nonresident  witness  in  supplementary 
proceedings  exempt  from  service  of  summons. 

Cited  in  footnotes  to  Holyoke  &  S.  H.  F.  Ice  Co.  v.  Amsden,  21  L.  R.  A.  319, 
which  holds  party  or  witness  not  exempt  from  service  of  process  in  passing 
through  other  state  to  attend  com . ;  Hoffman  v.  Circuit  Court  Judge,  38  L.  R.  A. 
663,  which  holds  attorney  exempt  from  service  of  process  while  going  to  own 
county  from  supreme  court. 

Cited  in  notes    (14  L.R.A.  (N.S.)    665)   on  privilege  of  suitor  or  witness  from 
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process   as   affected   by   route   taken   or   time   consumed;     (76   Am.   St.   Rep.   536, 
537,  538,  539,  542)    on  exemption  from  service  of  civil  process. 

Distinguished  in  Bank  of  Metropolis  v.  White,  26  Misc.  505,  57  N.  Y.  Supp. 
460,  holding  debtor  liable  to  service  of  civil  process  at  suit  of  creditor,  although 
brought  in  state  under  extradition  proceedings;  Netograph  Mfg.  Co.  v. 
Scrugham,  197  N.  Y.  380,  27  L.R.A.  (N.S.)  335,  134  Am.  St.  Rep.  886,  90  N.  E. 
962,  holding  privilege  does  not  extend  to  nonresident  who  has  been  arrested 
and  has  given  bail  since  he  constructively  is  in  custody  and  not  a  voluntary 
attendant;  Finucane  v.  Warner,  194  N.  Y.  163,  86  N.  E.  1118,  holding  exemp- 
tion does  not  extend  to  nonresidents  coining  into  state  for  purpose  of  trans- 
acting private  business  in  addition  to  attending  trial  as  witness  or  party. 

20  L.  R.  A.  48,  LEINKAUF  v.  LOMBARD,  137  N.  Y.  417,  33  Am.  St.  Rep.  743, 

33  N.  E.  472. 
jVoiisuit    or   direction   of   verdict. 

Approved  in  Hemmens  v.  Nelson,  138  N.  Y.  "530,  20  L.  R.  A.  446,  34  N.  E. 
342;  McDonald  v.  Metropolitan  Street  R.  Co.  46  App.  Div.  147,  61  N.  Y.  Supp. 
817;  Grockie  v.  Hirshfield,  50  App.  Div.  91,  63  N.  Y.  Supp.  365;  Welsbach 
Light  Co.  v.  Mayhew,  51  App.  Div.  159,  64  N.  Y.  Supp.  600;  Slade  v.  Mont- 
gomery, 53  App.  Div.  348,  65  N.  Y.  Supp.  709;  Trudden  v.  Metropolitan  L.  Ins. 
Co.  69  App.  Div.  395,  74  N.  Y.  Supp.  1083;  Hopkins  v.  Clark,  14  Misc.  604, 
36  N.  Y.  Supp.  456;  Divver  v.  Hall,  21  Misc.  454,  47  N.  Y.  Supp.  630, — hold- 
ing it  duty  of  court  to  nonsuit  or  direct  verdict  in  absence  of  evidence,  or  where 
it  preponderates  so  that  contrary  verdict  would  be  set  aside;  Lane  v.  Hancock, 
142  N.  Y.  519,  60  N.  Y.  S.  R.  115,  37  N.  E.  473,  and  Waller  v.  Hebron,  5  App. 
Div.  581,  39  N.  Y.  Supp.  381,  holding  court  should  direct  nonsuit  or  verdict  in 
absence  of  evidence  warranting  verdict  for  party  having  the  burden  of  proof; 
Bello  v.  Metropolitan  Street  R.  Co.  14  Misc.  282>  35  N.  Y.  Supp.  831,  and 
Cohn  v.  David  Mayer  Brewing  Co.  38  App.  Div.  6,  56  N.  Y.  Supp.  293,  holding 
nonsuit  should  be  granted  where  evidence  so  preponderates  that  verdict  con- 
trary to  it  would  be  set  aside;  Boland  v.  Industrial  Ben.  Asso.  74  Hun,  388, 
26  N.  Y.  Supp.  433,  holding  trial  court  should  direct  verdict  for  defendant 
where  testimony  in  Ris  favor  is  contradicted  by  but  a  scintilla  of  evidence; 
Johnson  v.  New  York  C.  &  H.  R.  R.  Co.  173  N.  Y.  83,  65  N.  E.  946,  holding 
verdict  supported  by  but  a  scintilla  of  evidence  and  contradicted  by  positive 
testimony  must  be  set  aside;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Driggers,  1  Ind. 
Terr.  423,  45  S.  W.  124,  holding  it  duty  of  court  to  direct  verdict  if  evidence 
sufficient  to  warrant  it;  Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  614,  37  S.  E. 
683,  holding  verdict  may  be  directed  in  absence  of  evidence  warranting  a  ver- 
dict in  favor  of  party  bearing  burden  of  proof;  Doyle  v.  White,  14  Misc.  421, 
35  N.  Y.  Supp.  760,  holding  nonsuit  properly  directed  in  absence  of  evidence 
to  sustain  plaintiff's  claim;  Fiddler  v.  New  York  C.  &  H.  R.  R.  Co.  64  App. 
Div.  106,  71  N.  Y.  Supp.  721,  holding  nonsuit  properly  granted  where  evidence 
did  not  present  an  issue  of  fact;  Schillinger  v.  McGarry,  25  Misc.  749,  55  N.  Y. 
Supp.  673,  holding  verdict  should  not  be  directed  unless,  facts  are  undisputed, 
or  so  convincing  that  a  reasonable  mind  could  come  to  only  one  conclusion; 
Hoffmann  v.  Coughlin,  26  Misc.  25,  55  N.  Y.  Supp.  600,  holding  direction  of 
verdict  erroneous  where  testimony  was  open  to  opposing  inferences;  Dobie  v. 
Armstrong,  160  N.  Y.  594,  55  N.  E.  302,  holding  fact  that  some  evidence  as  to 
testator's  mental  capacity  was  submitted  does  not  require  submission  to  jury 
in  order  to  establish  validity  of  probate  of  will;  Piehl  v.  Albany  R.  Co.  19 
App.  Div.  477,  46  N.  Y.  Supp.  257,  holding  burden  of  proving  negligence  or 
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incompetency  of  engineer  not  maintained  by  showing  error  in  judgment  in 
acting  in  emergency  and  that  his  act  was  not  successful;  Lcudlaw  v.  Sage,  158 
N.  Y.  96,  44  L.  R.  A.  224,  52  N.  E.  679,  holding  issue  should  not  be  submitted 
to  jury  upon  mere  speculation,  possibility,  or  scintilla  of  evidence;  Shotwell  v. 
Dixon,  163  N.  Y.  53,  57  N.  E.  178,  holding  finding  cannot  be  based  on  mere 
conjecture,  surmises,  or  speculation;  Dougherty  v.  King,  22  App.  Div.  612, 
48  N.  Y.  Supp.  110,  holding  verdict  cannot  be  based  upon  surmise;  Smart  v. 
Kansas  City,  91  Mo.  App.  593,  holding  that  if  injury  may  have  been  due  to 
two  causes,  plaintiff  must  show  with  reasonable  certainty  that  cause  for  which 
defendant  was  liable  produced  result. 

Cited  in  Clark  v.  Jenkins,  162  Mass.  398,  38  N.  E.  974,  holding  court  may 
set  aside  verdict  for  plaintiff,  although  it  had  refused  to  direct  verdict  for 
defendant;  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  435,  32  L.  R.  A. 
362,  34  S.  W.  1029,  to  proposition  that  jury  may  be  instructed  to  return 
verdict;  Doyle  v.  White,  9  App.  Div.  527  note,  41  N.  Y.  Supp.  628,  holding 
that,  upon  the  proofs  presented,  nonsuit  was  properly  directed;  Coloney  v. 
Farrow,  91  Hun,  87,  36  N.  Y.  Supp.  164,  to  proposition  that  court  should  take 
case  from  jury  if  there  is  an  overwhelming  preponderance  on  one  side  and  but 
a  scintilla  on  the  other;  Cassidy  v.  Uhlmann,  170  N.  Y.  534,  63  N.  E.  554, 
dissenting  opinion  by  Martin,  J.,  to  point  that  verdict  cannot  be  based  upon 
surmise. 

Distinguished  in  Kirk  v.  Homer,  77  Hun,  463,  28  N.  Y.  Supp.  1009,  holding 
weight  of  evidence  did  not  so  distinctly  preponderate  as  to  require  nonsuit; 
McDonald  v.  Metropolitan  Street  R.  Co.  167  N.  Y.  70,  60  N.  E.  282,  holding 
direction  ef  verdict  erroneous  where  evidence  presents  an  issue  of  fact. 

Limited  in  McConnell  v.  New  York  C.  &  H.  R.  R.  Co.  63  App.  Div.  548,  71 
N.  Y.  Supp.  616,  holding  that  evidence,  although  unsatisfactory,  may  be  sufficient 
to  carry  case  to  jury;  Luhrs  v.  Brooklyn  Heights  R.  Co.  13  App.  Div.  126, 
42  N.  Y.  Supp.  1101,  holding  nonsuit  or  direction  of  verdict  not  proper  if  there 
is  a  conflict  of  evidence. 
Review  of  evidence  on  appeal. 

Approved  in  Hudson  v.  Rome,  W.  &  O.  R.  Co.  145  N.  Y.  412,  40  N.  E.  8,  and 
Re  Harriot,  145  N.  Y.  545,  40  N.  E.  246,  holding  court  may  review  evidence 
and  reverse  judgment  where  conflict  is  nothing  more  than  mere  scintilla,  or  is 
met  by  recognized  scientific  facts. 

Qualified  in  Fealey  v.  Bull,  163  N.  Y.  401,  57  N.  E.  631,  holding  refusal  to 
nonsuit  on  subsequent  trial,  where  evidence  same  as  on  former  trial  in  which 
verdict  was  set  aside  as  against  weight  of  evidence,  not  reviewable  by  court  of 
appeals. 
Ultra  vires  contract. 

Approved  in  Snow  C.  &  Co.  v.  Hall,  19  Misc.  658,  44  N.  Y.  Supp.  427,  sus- 
taining power  of  collection  agency  to  employ  attorneys  for  collection  of  claims 
and  collect  expense  thereof  from  clients. 

Cited  in  Milborne  v.  Royal  Ben.  Soc.  14  App.  Div.  408,  43  N.  Y.  Supp.  1026, 
holding  benefit  society  assuming  liabilities  of  another  society  and  receiving  assess- 
ments estopped  from  asserting  its  contract  to  be  ultra  vires;  Dunn  v.  O'Connor, 
25  App.  Div.  77,  49  N.  Y.  Supp.  270,  holding  president  of  bank  or  his  assignee 
estopped  from  asserting  that  the  loans  made  to  him,  for  which .  he  gave  mort- 
gage, were  illegal  and  in  excess  of  one  fifth  of  capital  stock  and  surplus  of 
bank;  Usher  v.  New  York  C.  &  H.  R.  R.  Co.  76  App.  Div.  425,  78  N.  Y.  Supp. 
508,  holding  railroad  company  estopped  to  assert  that  contract  releasing  claim 
was  ultra  vires,  when  it  retains  release  and  claim  is  barred  by  statute  of  limita- 
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tions;  George  v.  Nevada  C.  R.  Co.  22  Nev.  240,  38  Pac.  441,  to  point  that  ultra 
vires  contract  was  no  defense  to  action  thereon  when  contract  has  been  com- 
pleted; Hyde  v.  Equitable  Life  Assur.  Soc.  116  N.  Y.  Supp.  219,  on  estoppel  of 
corporation  to  plead  ultra  vires  to  a  contract  which  is  neither  contrary  to 
public  policy  nor  vicious  and  of  which  it  has  accepted  and  retained  the  benefits; 
Akers  v.  Mutual  L.  Ins.  Co.  59  Misc.  276,  112  N.  Y.  Supp.  254,  on  same  point. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Claffy,  36  L.  R.  A.  664,  which 
denies  right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that 
lease  is  ultra  vires. 

Cited  in  note   (70  Am.  St.  Rep.  159,  168)   on  ultra  vires  contracts  of  private 
corporation. 
Defense  of  ultra  vires  to  liability  for  injury. 

Approved  in  Nims  v.  Mt.  Hermon  Boys'  School,   160  Mass.   179,  22  L.  R.  A. 
366,   footnote  p.  364,   39  Am.   St.   Rep.   467,  35   N.   E.   776,  holding  corporation 
liable  for  injuries  sustained  on  ferry  operated  by  it  in  excess  of  its  powers. 
Individual   liability   of  officers  and   stockholders. 

Approved  in  Smith  v.  Sherman,  113  Iowa,  610,  85  N.  W.  747,  holding  officers 
of  mutual  fire  insurance  company  not  personally  liable  on  policy  issued  under 
misapprehension  of  scope  of  corporation's  power;  Mandeville  v.  Courtwright, 
126  Fed.  1009,  holding  stockholders  not  liable  as  partners  for  torts  committed 
by  servants  of  corporation  while  carrying  on  business  outside  scope  of  charter. 

Cited   in  notes    (6   L.R.A.  (N.S.)    1006)    on   personal  liability   at  common   law 
of  officers  or  stockholders  to  other  party  to  ultra  vires  or  unlawful  corporate 
transaction;    (48   Am.   St.  Rep.  916)    on  personal  liability  of  corporate  officers 
to  third  persons. 
Weight  of  evidence. 

Cited  in  Rawson  v.  Leggett,  184  N.  Y.  514,  77  N.  E.  662  (dissenting  opinion), 
as  a  case  wherein  evidence  upon  a  certain  issue  was  so  slight  as  to  be  properlv 
disregarded. 

20  L.  R.  A.  52,  STATE  v.  LEWIS,  134  Ind.  250,  33  N.  E.  1024. 
Legislative   power   to    restrict    right    of    fishery. 

Approved  in  Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499,  upholding  right  of  legislature  to  restrict  time  and  manner  of  taking  fish; 
Haggerty  v.  St.  Louis  Ice  Mfg.  &  Storage  Co.  143  Mo.  246,  40  L.  R.  A.  153,  65 
Am.  St.  Rep.  647,  44  S.  W.  1114,  upholding  right  of  state  to  protect  game  and 
animals  ferce  natures;  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am. 
St.  Rep.  695,  41  Atl.  1030,  upholding  power  of  legislature  to  enact  laws  protect- 
ing fish. 

Cited  in  Smith  v.  State,  155  Ind.  614,  51  L.  R.  A.  406,  58  N.  E.  1044,  as  to 
validity  of  legislation  for  protection  and  preservation  of  fish;  People  v.  Boot- 
man,  180  N.  Y.  9,  72  N.  E.  505,  2  Ann.  Cas.  226,  19  N.  Y.  Crim.  Rep.  35,  up- 
holding right  of  legislature  to  restrict  time  and  manner  of  taking  fish; 
People  v.  Booth  Fisheries  Co.  253  111.  429,  97  N.  E.  837,  holding  that  legis- 
lature has  right  to  prohibit  taking  of  fish  or  to  permit  such  taking  upon 
reasonable  conditions  as  it  deems  just. 

Cited  in  footnotes  to  Com.  v.  Gilbert,  22  L.  R.  A.  439,  which  upholds  legis- 
lative right  to  forbid  possession  or  sale  of  trout  during  close  season;  State  v 
Mrozinski,  27  L.  R.  A.  76,  which  holds  valid,  absolute  prohibition  against  taking 
fish  otherwise  than  by  hook  and  line,  with  specified  exceptions. 

Cited  in  notes   (39  L.R.A.  586)   on  governmental  control  over  right  of  fishery; 
(131  Am.  St.  Rep.  751)    on  law  of  fishing. 
L.R.A.   Au.  Vol.  III.— 41. 
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Unauthorized    possession    of    article    as    crime. 

Cited  in  Lewis  v.  State,  148  Ind.  350,  47  N.  E.  675,  sustaining  as  proper 
police  regulation,  act  making  it  misdemeanor  to  have  any  seine,  net,  etc.,  in 
one's  possession;  Re  Yun  Quong,  159  Cal.  512,  114  Pac.  83q,  Ann.  Cas.  1912 
C.  969,  holding  that  statute  forbidding  possession  of  opium  except  in  specified 
cases,  is  not  violative  of  any  provision  of  Federal  constitution. 

Cited  in  footnotes  to  State  v.  McGuire,  21  L.  R.  A.  478,  which  holds  having 
in  possession  during  close  season,  fish  previously  caught,  not  an  offense;  Mon 
Luck  v.  Sears,  32  L.  R.  A.  738,  which  sustains  right  to  make  unauthorized 
possession  of  opium  a  crime;  Haggerty  v.  St.  Louis  Ice  Mfg.  &  Storage  Co. 
40  L.  R.  A.  151,  which  holds  void,  contract  for  cold  storage  of  game  during 
ijlose  season;  Ford  v.  State,  41  L.  R.  A.  551,  which  sustains  statute  making 
possession  of  record  of  lottery  drawing  or  ticket  an  offense;  Ex  parte  McClain, 
!54  L.  R.  A.  779,  which  sustains  city's  right  to  make  mere  possession  of  lottery 
•ticket  a  misdemeanor;  People  v.  Adams,  63  L.R.A.  406,  which  upholds  statute 
making  it  an  offense  to  knowingly  have  in  possession  any  papers  used  in  playing 
policy;  McConnell  v.  McKillip,  65  L.R.A.  611,  which  holds  void  statute  author- 
izing game  warden  to  seize  and  forfeit  to  state  without  hearing  all  guns,  dogs, 
decoys,  fishing  tackle,  etc.,  used  by  unlicenbed  person  hunting  or  fishing. 
Power  to  prevent  illegal  or  criminal  acts. 

Approved  in  Columbian  Athletic  Club  v.  State,  143  Ind.  106,  28  L.  R.  A.  730, 
52  Am.  St.  Rep.  407,  40  N.  E.  914,  holding  injunction   restraining  corporation 
from  conducting  prize  fights  will  not  be  denied  because  the  wrongful  acts  con- 
stitute crimes. 
Police  power. 

Cited  in  note   (21  L.  R.  A.  795)   on  police  restraints    upon    business. 

20  L.  R.  A.  55,  MARKLEY  v.  WHITMAN,  95  Mich.  236,  35  Am.  St.  Rep.  558, 

54  N.  W.  763. 
Liability   of   infant    for    torts. 

Cited  in  note   (57  L.  R.  A.  675)  on  liability  of  infant  fur  torts. 
Accidental  Injury. 

Distinguished  in  Gibeline  v.  Smith,  106  Mo.  App.  548,  80  S.  W.  961,  holding 
that  where  parties  voluntarily  engage  in  a  friendly  scuffle  and  one  accidentally 
hurts  the  other  without  intending  to  do  so,  no  action  will  lie. 

20  L.  R.  A.  57,  ROBINSON  v.  CHAMBERS,  94  Mich.  471,  54  N.  W.  176. 
Fees    of    witness    detained    in    default    of    bail. 

Followed  without  discussion  in  Robinson  v.  Chambers,  94  Mich  473,  54 
N.  W.  176. 

Cited  in  Hall  v.  Somerset  County,  82  Md.  623,  32  L.  R.  A.  451,  footnote  p. 
449,  51  Am.  St.  Rep.  484,  34  Atl.  771,  holding  one  unable  to  give  security  for 
his  appearance,  without  fault  on  his  part,  entitled  to  per  diem  witness  fees  for 
term  of  his  detention. 

The  annotation  in  20  L.  R.  A.  57,  was  referred  to  approvingly  in  Marshall 
County  v.  Tidmore,  74  Miss.  319,  21  So.  51,  holding  witness  imprisoned  to  se- 
cure his  attendance  entitled  only  to  fees  while  in  attendance  upon  court. 

20  L.  R.  A.  58,  YOUNGBLOOD  v.  BIRMINGHAM  TRUST  &  SAV.  CO.  95  Ala. 

521,  36  Am.  St.  Rep.  245,  12  So.  579. 
What  is  discounting:. 

Approved  in  Anderson  v.  Timberlake,  114  Ala.  389,  62  Am.  St.  Rep.   105,  22 
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So.    431,   holding   discounting   bill    is   to   buy    it    for   le&s   than    its    face   value ; 
Planters'  &  M.  Bank  v.  Goetter,   108  Ala.  410,   19  So.  54,  holding  taking  of  in- 
terest charged  out  of  principal  sum  an  essential  element  of  discount. 
Class    legislation. 

Approved  in  Taliaferro  v.  Lee,  97  Ala.  100,  13  So.  125,  holding  extending  -to 
one  class  of  officials,  and  denying  to  another,  right  of  jury  trial  in  election  con- 
test not  invalid  as  class  legislation ;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
440,  23  L.  R.  A.  276,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  holding  statute  as  to 
contracts  with  employees  general  and  uniform  where  it  applies  to  all  corpora- 
tions engaged  in  operating  or  constructing  railroads  or  railroad  bridges;  Robert- 
son v.  People,  20  Colo.  288,  38  Pac.  326,  holding  statute  forbidding  banker  with 
knowledge  of  insolvency,  to  receive  deposit,  within  legislative  discretion;  Smith 
v.  Woolf,  160  Ala.  652,  49  So.  395,  holding  statute  requiring  coal  mine  operators 
to  keep  articles  for  the  care  of  the  injured  at  the  mine,  operates  on  all  coal 
mine  operators  alike  and  is  not  invalid  as  class  legislation. 

Cited  in  State  v.  Loomis,  115  Mo.  324,  21  L.  R.  A.  807,  22  S.  W.  350  (dis- 
senting opinion),  majority  holding  classification  of  mining  and  manufacturing 
enterprises  for  legislation  as  to  mode  of  payment  of  employees  is  arbitrary  and 
unreasonable;  Slaughter  v.  First  Xat.  Bank,  109  Ala.  160,  19  So.  430,  holding 
state  statute  forbidding  usurious  discounts  not  applicable  to  national  bank; 
.Marymont  v.  Xevada  State  Bkg.  Bd.  --  Xev.  — ,  32  L.R.A.  (X.S.)  484,  111 
Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary  banking 
business  to  corporations;  State  v.  Sherman,  18  Wyo.  183,  27  L.R.A. (X.S.)  898, 
105  Pac.  299,  Ann.  Cas.  1912  C,  819,  holding  that  statute  making  it  misdemeanor 
to  take  extortionate  interest  on  loans  less  than  $200  is  not  unconstitutional  as 
class  legislation;  Continental  Ins.  Co.  v.  Parkes,  142  Ala.  659,  39  So.  204,  hold- 
ing statute  providing  that  no  notice  need  be  given  by  insured  to  fire  insurance 
company  and  applicable  to  all  persons  engaged  in  the  fire  insurance  business 
alike  is  not  unconstitutional  as  discriminating  against  a  business. 

Cited  in  notes  (3  L.R.A. (N.S.)  531)  on  power  to  make  usury  criminal;  (27 
L.R.A. (X.S.)  898)  on  constitutionality  of  statutory  discrimination  as  to  inter- 
est rates;  (5  L.R.A.  (X.S.)  877)  on  power  to  prohibit  or  impose  conditions  upon 
right  of  individuals  to  engage  in  banking;  (55  L.  ed.  U.  S.  129)  on  prohibiting 
or  restricting  private  banking;  (78  Am.  St.  Rep.  249)  on  acts  which  legislature 
may  declare  criminal. 
Validity  of  contract  in  violation  of  statute. 

Approved  in  Diefenbach  v.  Vaughan,  116  Ala.  154,  23  So.  88,  holding  mort- 
gage executed  to  foreign  corporation  not  entitled  to  do  business  within  state 
passes  legal  title  to  purchaser  after  foreclosure. 

Cited  in  McGarry  v.  Xicklin,  110  Ala.  566,  55  Am.  St.  Rep.  40,  17  So.  726, 
holding  contract  to  pay  interest  in  excess  of  legal  rate  void;  Turner  v.  Mer- 
chants Bank,  126  Ala.  403,  28  So.  469,  to  point  that  usurious  contract  in  con- 
travention of  penal  statute  is  absolutely  void;  The  Alexander  M.  Lawrence, 
101  Fed.  136,  to  proposition  that  imposing  penalty  upon  performance  of  an 
act  implies  prohibition  of  it  and  renders  void  performance  of  such  act. 

Cited  in  notes  (12  L.R.A. (X.S.)  578,  579,  585,  586,  603)  on  validity  of  con- 
tracts in  business  which  it  is  misdemeanor  to  transact;  (117  Am.  St.  Rep.  503) 
on  contracts,  consideration  for  which  has  partly  failed  or  is  partly  illegal. 

Distinguished  in  Sunflower  Lumber  Co.  v.  Turner  Supply  Co.  158  Ala.  198,  48 
So.  510,  132  Am.  St.  Rep.  20,  holding  contracts  made  by  corporation  not  com- 
plying with  requirements  of  statute  valid  if  the  conditions  were  imposed 
primarily  for  revenue  and  no  specific  penalty  was  attached. 
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Effect   of  violation   of  statute   upon   right   of  recovery   for   Injury. 

Cited  in  Western  U.  Teleg.  Co.  v.  Young,  138  Ala.  243,  36  So.  374,  holding 
telegraph  company  not  liable  for  failure  to  transmit  message  not  stamped  with 
revenue  stamp  as  required  by  statute;  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C. 
733,  47  S.  E.  765  (dissenting  opinion),  sustaining  recovery  for  injury  by  pas- 
.senger  riding  upon  illegally  issued  pass. 

20   L.   R.   A.   61,   STATE,  MENGER,   PROSECUTOR,   v.   LAUER,   55   N.   J.   L. 

205,   26  Atl.   180. 
Care   to   avoid   injury. 

Cited  in  footnote  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  802,  which 
holds  duty  to  exercise  care  to  avoid  injury  from  another's  negligence  does  not 
arise  till  negligence  apprehensible. 

Cited  in  note  (33  L.R.A.  (N.S. )  785)  on  voluntary  obstruction  of  view  while 
on  highway  as  contributory  negligence. 

Distinguished  in  Jones  v.  Swift,   30  Wash.  467,   70  Pac.   1109,   holding  ques- 
tions of  defendant's  negligence  and   plaintiff's   contributory  negligence   both   for 
jury. 
Negligence  and  wilfnlness. 

Cited  in  Memphis  Street  R.  Co.  v.  Roe,  118  Tenn.  614,  102  S.  W.  343,  on  dis- 
tinction between  mere  negligence  and  recklessness;  Rideout  v.  Winnebago  Trac- 
tion Co.  123  Wis.  304,  69  L.R.A.  613,  101  X.  W.  672,  holding  terms  "negli- 
gence" and  "wilfulness"  incompatible  and  where  a  complaint  uses  both  terms 
indiscriminately,  it  is  error  to  submit  the  cause  to  the  jury  on  both  aspects. 

20  L.  R.  A.  65,  FORD  v.  EASTHAMPTON  RUBBER-THREAD  CO.   158  Mass. 

84,  35  Am.  St.   Rep.  462,  32  N.  E.   1036. 
Conditional    dividends. 

Approved  in  Bryant  v.  Mutual  Ben.  L.  Ins.  Co.  109  Fed.  756,  holding  in- 
surance company  may  make  policy  holder's  claim  to  dividend  depend  upon 
prompt  payment  of  premium. 

Disapproved  in  McLaran  v.  Crescent  Planing  Mill  Co.  117  Mo.  App.  50,  93 
S.  W.  819,  holding  declaration  of  dividend  creates  a  debt  in  favor  of  stock- 
holders which  cannot  be  revoked  without  their  consent. 

20  L.  R.  A.  67,  LOCKETT  v.  ROBINSON,  31  Fla.   134,   12  So.  649. 
Equity   jurisdiction   over  liens. 

Approved  in  Hibernia  Sav.  &  Loan  Soc.  v.  London  &  L.  F.  Ins.  Co.  138  Cal. 
259,  71  Pac.  334,  sustaining  jurisdiction  of  equity  to  enforce  judgment  lien  in 
absence  of  other  adequate  remedy. 

Cited   in   note    (74   Am.   St.   Rep.   389)    on   jurisdiction   of   equity   to   enforce 
liens. 
Adequate  legal   remedy. 

Cited  in  Hobbs  v.  Chamberlain,  55  Fla.  663,  45  So.  988,  sustaining  juris- 
diction of  injunction  when  there  is  not  an  adequate  renedy  at  law.  by  pleading 
equitable  defenses. 

20  L.  R.  A.  68,  PARKE  v.  SEATTLE,  5  Wash.  1,  34  Am.  St.  Rep.  839,  31  Pac. 
310,  32  Pac.  82. 

Reaffirmed   without   special   discussion   on  appeal   from   decision   on   merits   in 
8  Wash.  79,  35  Pac.  594. 
Liability  for  Injury  to  lateral   support  in  performance  of  public  work:. 

Followed  in  Smith  v.  Seattle,  20  Wash.  617,  56  Pac.  389,  Prior  Appeal  in   18 
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Wash.  487,  C3  Am.  St.  Rep.  910,  51  Pac.  1057,  holding  city  liable  for  depriving 
land  of  lateral  support  in  grading. 

Approved  in  Dahlman  v.  Milwaukee,  131  Wis.  440,  110  X.  W.  479,  holding 
city  liable  for  damages  to  property  caused  by  removing  the  supporting  earth. 

Cited  in  Brown  v.  Seattle,  5  Wash.  38,  18  L.  R.  A.  163,  31  Pac.  313,  to  point 
that  prior  to  adoption  of  Constitution,  property  owner  could  only  recover  for 
damage  sustained  by  change  of  grade,  arising  from  withdrawal  of  support; 
Casassa  v.  Seattle,  06  Wash.  150,  119  Pac.  13,  holding  that  city  is  liable  to 
abutting  owner  for  removing  lateral  support  to  his  land  by  grading  street; 
Compton  v.  Seattle,  38  Wash.  523,  80  Pac.  757,  on  liability  of  city  for  damages 
to  lot  caused  by  removing  the  supporting  earth:  Peters  v.  Lewis,  33  Wash.  621, 
74  Pac.  815,  holding  damages  to  lateral  support  are  recoverable  and  may  be 
set  up  in  a  cross  complaint  to  an  action  for  damages  for  drainage  of  same  land; 
Farnandis  v.  Great  Northern  R.  Co.  41  Wash.  493,  5  L.R.A.  (N.S.)  1088,  111 
Am.  St.  Rep.  1027,  84  Pac.  18,  holding  independent  of  negligence  parties  are 
liable  for  injuries  to  both  land  and  buildings  caused  by  excavations,  provided 
the  weight  of  the  buildings  do  not  contribute  to  the  sinking  of  the  ground. 

Cited  in  footnotes  to  Stork  v.  Philadelphia,  49  L.  R.  A.  600,  which  denies 
right  to  recover  in  eminent  domain  proceedings  for  injury  to  buildings  by  set- 
tling of  walls  from  negligent  performance  of  public  work;  Davis  v.  Summerfield, 
63  L.R.A.  493,  which  holds  lot-owner  liable  for  injury  to  adjoining  building 
due  to  negligent  excavation  on  his  own  lot  by  an  independent  contractor. 

Cited  in  notes  (23  L.  R.  A.  659)  on  damage  to  abutting  owner  by  first  grad- 
ing and  improvement  of  street;  (12  L.R.A. (N.S.)  698,  700)  on  liability  of 
municipality  for  injury  to  lateral  support  in  making  street  improvements;  (68 
L.R.A.  699,  700)  on  liability  for  removal  of  lateral  or  subjacent  support  of 
land  in  its  natural  condition;  (5  L.R.A. (N.S. )  1087)  on  removal  of  lateral  sup- 
part  as  damage  or  injury  within  constitutional  provision  against  taking,  etc., 
without  compensation;  (10  Eng.  Rul.  Cas.  161,  162)  on  right  to  support  of 
land  in  its  natural  state  and  to  support  of  buildings  thereon;  (76  Am.  St.  Rep. 
419)  on  liability  for  negligence  and  torts  of  independent  contractors. 

Disapproved  in  Talcott  Bros.  v.  Des  Moines,  134  Iowa,  122,  12  L.R.A. (N.S.) 
700,  120  Am.  St.  Rep.  419,  109  N.  W.  311,  holding  damages  caused  by  loss  of 
lateral  support  to  adjacent  property  in  the  grading  of  a  street  by  the  city  are 
presumed  to  have  been  waived  by  the  dedication  of  the  street,  and  the  loss  to 
the  property  is  not  a  "taking"  of  private  property  within  the  meaning  of  the 
Bill  of  Rights. 

20  L.  R.  A.  79,  DETROIT  v.  FT.  WAYNE  &  B.  I.  R.  CO.  95  Mich.  456,  35  Am. 

St.   Rep.   580,   54   N.   W.   958. 
"Validity   of   ordinance. 

Approved  in  Wabash  R.  Co.  v.  Defiance,  167  U.  S.  100,  42  L.  ed.  93,  17  Sup. 
Ct.  Rep.  748,  holding  ordinance  as  to  control  and  improvement  of  streets  will 
override  license  previously  given,  surrendering  control  of  street  to  an  indi- 
vidual or  corporation;  Eureka  City  v.  Wilson,  15  Utah,  75,  63  Am.  St.  Rep. 
904,  48  Pac.  150,  holding  if  ordinance  separable  invalid  portion  may  be  rejected 
and  remainder  stand  as  valid;  Traverse  City  Gas  Co.  v.  Traverse  City,  130 
Mich.  23,  89  N.  W.  574,  holding  that  ordinances  conferring  grants  are  con- 
strued liberally  in  favor  of  public. 

Cited  in  Johnson  v.  Bessemer,  143  Mich.  315,  106  N.  W.  852,  holding  an  ordi- 
nance was  valid  to  the  extent  that  it  authorized  the  city  council  to  refuse  to 
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approve  the  bonds  of  a  liquor  dealer  although  no  penalty  provided  for  the  sale 
of  liquor  without  a  license  where  the  general  law  provides  for  such  a  penalty. 

Cited  in  footnotes  to  Rice  v.  Detroit,  Y.  &  A.  A.  R.  Co.  48  L.  R.  A.  84,  which 
holds  street  railway  company  required  by  franchise  to  sell  tickets  at  reduced 
rates  to  passenger  getting  on  car  anywhere  on  line;  Chicago  Union  Traction 
Co.  v.  Chicago,  59  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  com- 
pensation of  horse  car  companies. 

Cited  in  notes  (50  L.  R.  A.  145)  on  privilege  of  using  streets  as  a  contract, 
within  constitutional  provision  against  impairing  obligation  of  contracts;  (104 
Am.  St.  Rep.  637,  638,  655,  657)  on  municipal  regulations  of  street  railways  for 
protection  of  public;  (123  Am.  St.  Rep.  53)  on  test  of  validity  of  municipal 
ordinance  as  denying  equal  protection  of  the  laws. 
Delegation  of  power  to  enact  ordinance. 

Approved  in  Eureka  City  v.  Wilson,  15  Utah,  58,  48  Pac.  41,  holding  legisla- 
ture  may   delegate   to   city,    power   to   pass   ordinances,   and   these   may   be   re- 
viewed  by   appeal. 
Enforcement  of  ordinance. 

Approved  in  Lansing  v.  Lansing  City  Electric  R.  Co.  109  Mich.  127,  66  X. 
W.  949,  holding  mandamus  lies  to  compel  railroad  company  to  repave  with 
brick  between  its  tracks  in  conformity  with  resolution  of  council. 

Cited  in  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co.  144 
Wis.  391,  140  Am.  St.  Rep.  1025,  129  X.  W.  623,  holding  that  mandamus  will 
lie  to  enforce  performance  of  continuous  legal  duty;  Ross  Twp.  v.  Michigan 
United  R.  Co.  165  Mich.  40,  130  X.  W.  358,  Ann.  Cas.  1912  C,  885  (dissenting 
opinion),  on  enforceability  of  contracts  growing  out  of  grants  of  public  fran- 
chises to  railroads. 
Municipal  control  of  streets. 

Cited  in  Monroe  v.  Detroit,  M.  &  T.  Short  Line  R.  Co.  143  Mich.  320,  106 
N.  W.  704,  on  the  right  of  a  city  absolutely  to  refuse  to  a  railroad  its  consent 
to  the  use  of  the  streets  by  the  railroad;  Manitowoc  v.  Manitowoc  &  X.  Traction 
Co.  145  Wis.  22,  140  Am.  St.  Rep.  1056,  129  X.  W.  925.  holding  that  under 
statute  city  may  on  granting  right  to  interurban  railway  to  use  streets,  exact 
any  lawful  condition  it  sees  fit. 
Ordinance  requiring  sale  of  tickets  on  street  cars. 

Cited  in  West  Bloomfield  Twp.  v.  Detroit  United  R.  Co.  146  Mich.  201,  117 
Am.  St.  Rep.  628,  109  X.  W.  258,  holding  an  ordinance  granting  a  franchise  to 
a  suburban  railroad  which  required  the  road  to  sell  family  tickets  which  en- 
titled the  purchaser  and  his  family  to  ride  from  any  place  in  the  township  to 
any  place  in  the  city  was  not  complied  with  by  the  putting  of  tickets  on  sale 
in  a  store  in  the  city,  the  passengers  having  a  right  to  purchase  the  tickets  on 
the  cars. 

Cited  in  note  (16  L.R.A.  (X.S.)  652)  on  right  of  municipality  to  contract  for 
free  transportation  or  special  rates  on  street  cars. 

20  L.  R.  A.  81,  PEOPLE  ex  rel.  BAIRD  v.  BROOM,  138  N.  Y.  95,  33  X.  E.  827. 
Validity  of  apportionment. 

Approved  in  Re  Baird,  142  N.  Y.  525,  37  N.  E.  619,  holding  courts  will  not 
Interfere  with  apportionment  of  assembly  districts  by  board  of  supervisors  in 
absence  of  manifest  abuse  of  discretion;  Re  Smith,  90  Hun,  572,  71  X.  Y.  S. 
R.  49,  36  X.  Y.  Supp.  40,  holding  constitutional  requirement  as  to  equality  in 
numbers  of  population  paramount  to  consideration  of  convenience  of  communica- 
tion. 
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Cited  in  Re  Whitney,  142  X.  Y.  533,  60  X.  Y.  S.  R.  Ill,  37  N.  E.  621,  refus- 
ing to  set  aside  reapportionment  because  not  based  on  citizen  population,  where 
such  objection  not  made  to  original  apportionment;  Re  Timmerman,  51  Misc. 
197,  100  X.  Y.  Supp.  57,  holding  an  apportionment  of  a  county  into  Assembly 
districts  was  invalid  where  the  difference  in  population  between  two  adjoining 
districts  was  over  six  thousand  and  the  fact  that  most  of  the  population  of  the 
county  lived  in  a  city  made  it  possible  to  render  the  districts  of  substantially 
equal  population;  Ragland  v.  Anderson,  125  Ky.  160,  128  Am.  St.  Rep.  242. 
100  S.  \V.  865,  as  sustaining  the  proposition  that  any  legislative  act  which 
violates  a  constitutional  requirement  for  equality  of  representation  is  void. 

Cited  in  footnote  to  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  sus- 
taining right  to  vote  for  all  members  of  assembly  elected  in  county. 
Question   for   the   courts. 

Cited  in  Re  Simons,  145  App.  Div.  477,  130  X.  Y.  Supp.  306,  holding  that 
•exercise  of  discretion  of  legislature  in  classifying  probation  officers  in  exempt 
<;lass  will  not  be  overturned  by  courts;  Brooks  v.  State,  162  Ind.  577,  70  X.  E. 
980,  holding  the  question  of  whether  the  legislature  in  the  apportionment  of 
its  senators  and  representatives  has  abused  its  discretion  is  one  for  the  courts; 
'Sherrill  v.  O'Brien,  188  X.  Y.  197,  117  Am.  St.  Rep.  841,  81  X.  E.  124,  on  legis- 
lative action  in  the  reapportionment  of  the  state  as  being  subject  to  review  by  the 
.courts. 

Cited  in  note  (35  Am.  St.  Rep.  65,  66)  on  judicial  investigation  of  constitution- 
ality of  legislative  apportionments. 

It  iulit      to      m:i  mill  in  n». 

Approved  in  People  ex  rel.  Keene  v.  Queens  County,  142  N.  Y.  277,  36  N.  E. 
1062,  holding  citizen  injured  by  nonrepair  of  bridge  entitled  to  be  relator  in 
proceeding  by  mandamus  to  compel  official  action;  People  ex  rel.  Sherrill  v. 
Guggenheimer,  28  Misc.  742,  59  X.  Y.  Supp.  913,  holding  citizens  and  taxpayers 
entitled  to  apply  for  mandamus  to  compel  ^council  to  approve  resolution  for 
issue  of  stock  to  pay  award;  People  ex  rel.  Kay  v.  Swanstrom,  79  App.  Div. 
D7,  79  X.  Y.  Supp.  934,  sustaining  right  of  citizen  to  mandamus  to  compel  pub- 
lic officer  to  perform  statutory  duty  in  which  whole  community  is  interested: 
People  ex  rel.  Sims  v.  Collier,  175  X.  Y.  204,  67  X.  E.  309,  holding  that  man- 
damus will  not  lie  to  compel  performance  of  quasi  judicial  act  by  civil  service 
commissioners;  People  ex  rel.  Brink  v.  Way,  92  App.  Div.  88,  86  X.  Y.  Supp. 
892,  sustaining  discretionary  power  of  special  term  to  grant  mandamus  order- 
ing recanvass  of  votes,  not  returned  according  to  statute. 

Cited  in  People  ex  rel.  John  Single  Paper  Co.  v.  Edgecomb,  112  App.  Div.  608, 
98  X.  Y.  Supp.  965,  holding  mandamus  would  lie  to  a  county  board  of  super- 
visors who  wrongfully  refused  to  approve  the  bond  of  a  successful  bidder  for 
county  work,  compelling  them  to  approve  such  bond ;  Re  Wheeler,  62  Misc. 
50,  115  X.  Y.  Supp.  605,  holding  mandamus  will  lie  at  the  instance  of  a  private 
citizen  to  compel  the  city  to  maintain  and  operate  a  ferry  between  two 
boroughs  in  accordance  with  a  franchise  granted  by  a  charter;  People  ex  rel. 
Schaw  v.  McWilliams,  185  X.  Y.  100,  77  X.  E.  785,  on  when  mandamus  will  lie 
against  an  administrative  officer;  State  ex  rel.  Robbins  v.  Parker,  147  Iowa,  88, 
125  X.  W.  856,  holding  that  mandamus  is  proper  remedy  to  compel  county 
auditor  to  place  name  of  candidate  for  office  on  official  ballot. 

Cited  in  note  (1  Eng.  Rul.  Cas.  828)  on  right  of  action  against  public  officers. 
Necensur.v  parties. 

Cited  in  Re  Stiles,  69  App.  Div.  594,  75  N.  Y.  Supp.  278,  holding  poll  clerks 
necessary  parties  to  mandamus  to  compel  recanvass  of  votes;  People  ex  rel. 
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Robinson  v.  Burns.,  106  App.  Div.  39,  94  X.  Y.  Supp.  196,  holding  a  writ  of 
mandamus  to  compel  the  common  counsel  to  issue  certificates  of  election  should 
be  directed  to  the  persons  who  were  members  at  the  time  the  election  was 
held  and  not  to  their  successors. 

20  L.  R.  A.  87,  MAWHIXNEY  v.  SOUTHERX  IXS.  CO.  98  Cal.   184,  32  Pac. 

945. 
Insurance  as  affected  l»y  use  or  location  of  property. 

Approved  in  Slinkard  v.  Manchester  Fire  Assur.  Co.  122  Cal.  598,  55  Pac. 
417,  holding  insurance  on  harvester  while  in  use  does  not  cover  loss  of  machine 
when  stored  in  shed  after  harvest  is  over;  British- America  Assur.  Co.  v.  Miller, 
91  Tex.  420,  39  L.  R.  A.  547,  66  Am.  St.  Rep.  901,  44  S.  W.  60,  holding  in- 
surance on  apparel  and  books  while  in  specified  building  does  not  cover  prop- 
erty when  taken  elsewhere  temporarily,  according  to  custom  of  owner  of 
which  agent  had  notice;  Allen  v.  Home  Ins.  Co.  133  Cal.  32,  65  Pac.  138,  holding 
owner  of  property  occupied  as  disreputable  tavern  chargeable  with  notice  of 
its  use  so  as  to  invalidate  policy  insuring  premises  as  dwelling  house. 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  Aachen  &  Munich  F.  Ins.  Co.  2  Cal.  App, 
697,  84  Pac.  253,  holding  a  representation  in  a  policy  of  reinsurance  that  grain 
was  in  a  warehouse  when  in  fact  it  was  in  an  elevator  for  which  a  higher  rate 
of  insurance  was  demanded  avoided  the  policy;  Jacobson  v.  Liverpool  L.  & 
G.  Ins.  Co.  135  111.  App.  24,  holding  a  policy  of  which  insures  the  property  of 
a  salesman  while  travelling  does  not  cover  a  loss  of  such  property  after  it  was 
returned  to  the  starting  point;  Palatine  Ins.  Co.  v.  Kehoe,  197  Mass.  356,  15 
L.R.A.  (X.S.)  1008,  125  Am.  St.  Rep.  375,  83  X.  E.  866,  14  Ann.  Cas.  690,  hold- 
ing a  policy  of  insurance  permitting  a  removal  of  the  property  to  another 
location  and  covering  the  property  in  both  locations  during  the  removal  did 
not  cover  the  property  temporarily  stored  in  a  building  other  than  those  in 
which  injured  pending  the  removal  to  the  new  location. 

Cited  in  footnote  to  Minneapolis  Threshing  Mach.  Co.  v.  Firemen's  Ins.  Co, 
23  L.  R.  A.  576,  which  holds  threshing  machine  not  in  use  while  left  near 
farm  house  preparatory  to  use  some  days  later. 

Cited  in  notes  (26  L.  R.  A.  242)  on  location  of  movable  property  as  affect- 
ing fire  insurance  thereon;  (14  Eng.  Rul.  Cas.  21)  on  rules  for  construing  in- 
surance policies. 

20  L.  R.  A.  89,  WELLS  v.  HYATTSVILLE,  77  Md.  125,  26  Atl.  357. 
Taxation. 

Approved  in  Rohr  v.  Gray,  80  Md.  277,  30  Atl.  632,  holding  license  tax 
on  business  or  occupation  permitted  under  provision  that  taxes  other  than  on 
property  may  be  levied  for  good  government  and  benefit  of  community;  Adams 
v.  Kuykendall,  83  Miss.  586,  35  So.  830,  denying  legislative  power  to  exempt 
from  taxation  notes  representing  purchase  price  of  property,  when  all  other 
"solvent  credits"  are  taxed;  Simpson  v.  Hopkins,  82  Md.  489,  33  Atl.  714,  hold- 
ing taxation  of  corporate  bonds  secured  by  mortgage,  while  debt  of  individual 
thus  secured  is  exempt,  does  not  violate  rule  requiring  uniformity  of  taxa- 
tion. 

Cited  in  Baltimore  v.  Star  Methodist  Protestant  Church,  106  Md.  287,  67 
Atl.  261,  holding  an  act  exempting  the  revenue  producing  property  of  a  par- 
ticular church  from  taxation  while  similar  property  of  other  churches  is  tax- 
able is  in  conflict  with  the  declaration  of  rights  providing  against  such 
exemptions;  Schley  v.  Lee,  106  Md.  402,  67  Atl.  252,  on  *Ke  extent  of  the  legis- 
lative power  to  exempt  property  from  taxation. 
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Cited  in  footnotes  to  Rode  v.  Siebe,  39  L.  R.  A.  342,  which  holds  discrimina- 
tion between  taxes  on  personalty  and  on  realty  justified  by  difference  between 
them;  State  ex  rel.  Richards  v.  Armstrong,  41  L.  R.  A.  407,  which  holds  void, 
abatement  of  taxes  of  infirm,  insane,  or  indigent  persons;  Crafts  v.  Ray,  49 
L.  R.  A.  604,  which  sustains  exemption  of  manufacturing  companies  from  taxa- 
tion for  term  of  years. 

Distinguished  in  Baltimore,  C.  &  A.  R.  Co.  v.  Wicomico  County,  93  Md.  127, 
48  Atl.  853,  holding  property  unassessed  at  time  of  annual  levy  may  be  there- 
after   assessed    during    current    years. 
Mandamus   not    issue   if   futile. 

Approved  in  Brown  v.  Bragunier,  79  Md.  236,  29  Atl.  7,  holding  mandamus  will 
never  be  granted  when,  if  issued,  it  will  be  nugatory  and  unavailing;  Summer- 
son  v.  Schilling,  94  Md.  589,  51  Atl.  610,  holding  court  will  not,  by  mandamus, 
attempt  to  compel  parties  to  do  a  nugatory  act;  Duvall  v.  Swann,  94  Md.  617, 
51  Atl.  617,  holding  mandamus  to  prevent  the  printing  of  names  on  official 
ballot  will  not  be  issued  after  election  has  been  held,  since  the  writ  would 
be  futile  and  nugatory. 

Cited  in  Sharpe  v.  Engle,  3  Okla.  22,  41  Pac.  346,  dissenting  opinion  by  Mc- 
Atee,  J.,  to  point  that  mandamus  will  not  issue  to  compel  levy  of  tax  after 
time  fixed  therefor  by  statute  has  expired;  Louisiana  R.  &  Nav.  Co.  v.  Coushatta, 
122  La.  1093,  48  So.  532,  holding  mandamus  will  not  lie  to  aid  in  the  collection 
of  taxes,  years  after  the  taxes  should  have  been  levied  assessed  and  collected; 
Ziegenheim  v.  Baltimore  Wholesale  Grocery  Co.  108  Md.  521,  69  Atl.  1071, 
holding  mandamus  would  not  lie  to  compel  reinstatement  of  a  member  where  he 
had  been  expelled,  and  where  the  provisions  of  the  association  provided  when 
membership  in  defendant  organization  should  cease,  and  the  petitioner  at  the 
time  of  the  trial  was  no  longer  eligible. 

Distinguished  in  State  ex  rel.  Evers  v.  Byrne,  32  Wash.  277,  73  Pac.  394, 
holding  mandamus  would  lie  to  compel  county  commissioners  who  for  several 
years  had  refused  to  levy  special  taxes  to  pay  school  bonds  to  make  such  levy 
although  a  demand  not  made  where  the  duty  to  levy  such  taxes  was  an  im- 
parative  one. 
Mandamus  must  be  issued  as  prayed. 

Approved  in  Upshur  v.  Baltimore,  94  Md.  760,  51  Atl.  953,  holding  mandamus 
must  issue  as  prayed,  if  issued  at  all. 

20   L.   R.   A.   94,   SOLLERS   v.   SOLLERS,   77   Md.    148,   39   Am.   St.   Rep.   404, 
26   Atl.    188. 


of  fishery.  . 

Cited  in  notes  (39  L.  R.  A.  583)  on  governmental  control  over  right  of  fish- 
ery; (£0  L.R.A.  512)  on  right  to  fish;  (131  Am.  St.  Rep.  752)  on  law  of  fishing. 
Adverse  possession. 

Cited  in  note   (76  Am.  St.  Rep.  489)   on  adverse  possession  of  public  property. 

20  L.  R.  A.  96,  MARKLAND  v.  McDANIEL,  51  Kan.  350,  32  Pac.  1114. 
"Waiver  of   demand  and   notice. 

Approved  in  Quaintance  v.  Goodrow,  16  Mont.  378,  41  Pac.  76,  holding  assur- 
ance by  indorser  before  maturity  that  he  will  pay  note,  waiver  of  demand  and 
notice. 

Cited  in  Bessenger  v.  Wenzel,  161  Mich.  66,  27  L.R.A.(N.S.)  520,  125  N.  W. 
750,  holding  where  the  indorsers  of  a  corporate  note  were  the  directors  and  the 
managers  of  the  corporation  and  knew  that  there  was  no  money  to  pay  the  note 
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and  assured  the  payee  that  it  could  not  be  paid  at  maturity  they  were  not 
discharged  by  a  failure  to  present  when  due;  Dewey  v.  Sibert,  21  S.  D.  483, 
113  X.  W.  721,  16  Ann.  Cas.  151.  holding  that  indorsee  failing  to  show  legal  de- 
mand, protest  and  notice,  inay  show  by  parol  waiver  of  protest  subsequent  to 
indorsement. 

Cited  in  note    (33   L.R.A.  (X.S. )    640)    on  bills   and  notes:    implied   waiver   of 
presentment  and  notice  by  indorser  before  maturity. 
Refusal     of     instruction. 

Approved  in  State  v.  Lindgrove,  1  Kan.  App.  58,  41  Pac.  688,  holding  instruc- 
tion inapplicable  to  the  facts  properly  refused. 

20  L.  R.  A.  97,  DEMAREE  v.  SCATES,  50  Kan.  275,  34  Am.  St.  Rep.   113,  32 

Pac.    1123. 
Eligibility    to    office. 

Approved  in  Kirkpatrick  v.  Brownfield,  97  Ky.  566,  29  L.  R.  A.  705.  53 
Am.  St.  Rep.  422,  31  S.  W.  137,  holding  "eligible"  means  legally  qualified; 
Opinion  of  Justices,  95  Me.  587,  51  Atl.  224,  holding  office  holder  need  not 
resign  his  office  before  election  to  the  legislature. 

Cited  in  Hoy  v.  State,  168  Ind.  517,  81  X.  E.  509,  11  Ann.  Cas.  944,  holding 
under  a  statute  providing  that  no  officer  of  any  corporation  having  any  con- 
tract with  the  city  shall  be  eligible  to  any  office  of  the  city,  a  person  is  not 
disqualified  to  hold  office  because  of  the  fact  that  at  the  time  of  his  election 
he  was  so  disqualified  where  at  the  time  his  term  of  office  begins  such  dis- 
qualification had  been  removed;  State  ex  rel.  Thornburg  v.  Huegle,  135  Iowar 
102.  112  X.  W.  234.  holding  under  a  statute  providing  requirements  for  eligi- 
bility for  the  office  of  county  superintendent  of  schools,  the  eligibility  must  exist 
at  the  time  of  entering  the  office  and  not  at  the  time  of  election  thereto. 

Cited  in  footnotes  to  Kirkpatrick  v.  Brownfield,  29  L.  R.  A.  703,  which  holds 
certificate  of  eligibility  to  office,  obtained  after  election,  sufficient ;  State  ex- 
rel.  Thompson  v.  McCallister,  24  L.  R.  A.  343,  which  upholds  legislative  power 
to  prescribe  qualifications  for  office;  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R. 
A.  446,  which  holds  ineligibility  of  successful  candidate  does  not  entitle  de- 
feated candidate  to  office. 

Cited  in  notes  (23  L.R.A. (X.S.)  1228)  on  time  as  to  which  eligibility  of  of- 
ficer to  be  determined;  (124  Am.  St.  Rep.  219)  on  effect  of  election  where  suc- 
cessful candidate  is  ineligible. 

20  L.  R.  A.  101,  VELTEX  v.  CARMACK,  23  Or.  282,  31  Pac.  658. 
Sole    deed    of    married    woman. 

Approved   in   Howell   v.   Folsom,    38   Or.    189,   84   Am.   St.   Rep.    785,   63   Pac. 
116,  holding  married  woman  may  sell  or  convey  property  by  sole  deed. 
Parol   evidence   of  consideration. 

Cited  in  Columbia  Xat.  Bank  v.  Baldwin,  64  Xeb.  747,  90  X.  W.  890,  sustain- 
ing admissibility  of  parol  evidence  by  grantee  to  show  that  actual  consideration 
was  different  from  one  expressed  in  deed  assailed  as  fraudulent;  Hall  v.  McXal- 
ly,  23  Utah,  610,  65  Pac.  724,  holding  parol  evidence  admissible  of  agreement 
whereby  one  of  parties  to  written  agreement  for  sale  of  land  was  to  pay  another 
specified  commission  out  of  consideration  named;  Koogle  v.  Cline,  110  Md.  606,. 
24  L.R.A. (X.S.)  423,  73  Atl.  672,  holding  it  might  be  shown  by  parol  that  when 
grantor  inserted  in  a  deed  the  consideration  and  an  untrue  recital  of  its  pay- 
ment, it  was  the  understanding  between  himself  and  grantees  that  it  should 
never  be  paid;  Clark  v.  Hindman,  46  Or.  70,  79  Pac.  56,  on  the  right  as  exjst- 
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ing  to  show  by  paroi  that  a  valuable  consideration  recited  in  a  deed  was  a  gift; 
MacLaughlin  v.  Lake  Erie  &  D.  River  R.  Co.  3  Out.  L.  Rep.  716,  holding  in  an 
action  to  enjoin  the  infringement  on  a  patent  it  was  proper  to  show  the  real 
consideration  for  the  use  of  the  patent  where  not  inconsistent  with  the  one 
expressed. 

Cited  in  footnotes  to  Baird  v.  Baird,  28  L.  R.  A.  375,  which  holds  admissi- 
ble, evidence  of  lack  of  consideration  for  mortgage;  Baum  v.  Lynn,  30  L.  R.  A. 
441,  which  denies  admissibility  of  parol  evidence  as  to  consideration  of  deed 
expressly  made  for  settlement  of  specified  claims;  Johnson  v.  Elmen,  52  L. 
R.  A.  1G2,  which  holds  admissible,  oral  evidence  of  promise  to  assume  pay- 
ment of  certain  liens  by  grantee  in  deed  with  covenant  against  encumbrances. 

Cited  in  notes  (29  L.  R.  A.  737)  on  receipt  as  evidence  of  payment  as  against 
third  parties;  (25  L.R.A. (N.S.)  1194)  on  parol  evidence  as  to  consideration 
of  deed;  (14  Eng.  Rul.  Cas.  753)  on  parol  evidence  as  to  consideration  of  deed; 
(24  L.R.A. (N.S. )  413)  on  parol  evidence  to  show  true  nature  of  transaction 
where  recited  consideration  of  deed  shown  not  paid;  (36  L.R.A.  (X.S.)  896)  on 
admissibility  of  parol  evidence  as  to  improvements  to  be  made  on  tract  from 
which  lot  sold;  (68  L.R.A.  926,  931)  on  recital  of  money  consideration  in  deed 
as  contractual. 
liii;-IitN  of  husband  in  wife's  realty. 

Cited  in  Runyan  v.  Winstock,  55  Or.  204,  104  Pac.  417,  holding  that  article 
15  of  constitution  deprives  husband  of  control  of  rents  and  profits  of  wife's 
realty  but  does  not  cut  off  husband's  curtesy. 

20  L.  R.  A.  115,  SMITH  v.  FARRA,  21  Or.  395,  28  Pac.  241. 
Compromise    as    consideration    for    promise    to    pay. 

Approved  in  McGlynn  v.  Scott,  4  N.  D.  24,  58  N.  W.  460,  holding  compro- 
mise of  bona  fide  dispute  good  consideration  for  promise  of  other  party  to  pay 
sum  of  money;  Melcher  v.  Insurance  Co.  97  Me.  517,  55  Atl.  411,  holding  sur- 
render of  groundless  claim,  known  by  both  parties  to  be  unenforceable,  not  suffi- 
cient consideration  for  promise  to  pay  money  in  settlement  thereof;  Goltra  v, 
Penland,  42  Or.  24,  69  Pac.  925,  sustaining  admissibility  of  evidence  of  unli- 
quidated claim  as  basis  of  settlement  alleged  in  complaint. 

Cited  in  Heath  v.  Potlatch •  Lumber  Co.  —  Idaho,  — ,  27  L.R.A. (N.S.)  710r 
108  Pac.  343,  holding  the  compromise  of  a  claim  on  which  liability  is  denied 
but  paid  in  order  to  avoid  a  lawsuit  is  based  upon  a  sufficient  consideration; 
Sing  On  v.  Brown,  44  Or.  13,  74  Pac.  207,  holding  a  compromise  between  a 
lessor  and  a  lessee  where  they  disagreed  as  to  the  effect  of  a  sale  of  the  prop- 
erty on  their  respective  rights  and  where  there  had  been  no  agreement  cover- 
ing such  situation  was  binding  on  the  parties;  Multnomah  County  v.  Title 
Guarantee  Co.  46  Or.  531,  80  Pac.  409,  holding  a  settlement  made  with  the 
board  of  county  commissioners  with  whom  a  dispute  existed  as  the  validity  of 
taxes  and  the  tax  certificates  involved  in  the  compromise,  was  based  upon  a 
sufficient  consideration;  Dickey  v.  Jackson,  47  Or.  534,  84  Pac.  701,  holding 
a  settlement  of  doubtful  claims,  made  in  good  faith  is  based  upon  a  sufficient 
consideration:  Baines  v.  Coos  Bay  R.  &  E.  R.  &  Nav.  Co.  49  Or.  195,  89  Pac. 
371,  holding  a  compromise  of  a  claim  for  labor,  for  which  a  lien  had  been  filed 
and  which  was  about  to  be  foreclosed,  by  the  giving  of  notes  for  two-thirds  of 
the  claim  was  based  upon  a  sufficient  consideration ;  Board  of  Regents  v.  Hutch- 
inson,  46  Or.  60,  78  Pac.  1028,  holding  compromise  agreement  as  to  use  of  ease- 
ment is  binding  on  both  parties;  Thayer  v.  Buchanan,  46  Or.  Ill,  79  Pac.  343; 
Rausen  v.  Prudential  Ins.  Co.  129  Iowa,  742,  106  N.  W.  198, — on  what  neces- 
sary to  sustain  a  compromise  of  a  contested  or  disputed  claim ;  Heath  v.  Pot- 
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latch  Lumber  Co.  18  Idaho,  49,  27  L.R.A.(X.S-)  710,  108  Pac.  343,  holding 
that  claim  to  support  compromise  must  be  made  in  good  faith,  and  be  one  con- 
cerning which  parties  may  upon  reasonable  grounds  disagree. 

Cited  in  note  (25  L.R.A.(X.S-)  279,  280,  284,  310)  on  void,  invalid,  or  un- 
founded claim  as  subject  of  valid  compromise. 

-20  L.  R.  A.  118,  DOUGLASS  v.  PHENIX  IXS.  CO.  138  X.  Y.  209,  34  Am.  St. 

Rep.   448,   33    N.    E.   938. 
Abatement   because   of  pendency   of  another  -.nil. 

Approved  in  Sandwich  Mfg.  Co.  v.  Earl,  56  Minn.  396,  57  X.  W.  938,  and  Hill 
v.  Hill,  51  S.  C.  137,  28  S.  E.  309,  holding  pendency  of  another  suit  in  for- 
eign jurisdiction  not  ground  for  abatement  of  subsequent  suit  in  domestic  forum; 
Sargent  v.  Sargent  Granite  Co.  6  Misc.  386,  26  X.  Y.  Supp.  737,  holding  that 
pendency  of  foreign  attachment  suit  not  being  in  personam  is  not  pleadable 
in  abatement  of  subsequent  action  in  state  for  same  cause. 

Cited  in  Sargent  v.  Sargent  Granite  Co.  6  Misc.  387,  26  X.  Y.  Supp.  737,  to 
point  that  trial  of  second  suit  may  be  stayed  on  application  of  defendant  until 
determination  of  suit  pending  in  another  jurisdiction;  Curlette  v.  Olds,  35  X.  Y. 
Civ.  Proc.  Rep.  308,  97  X.  Y.  Supp.  144,  110  App.  Div.  596,  holding  an  action 
to  foreclose  a  mortgage  brought  against  the  mortgagor,  his  wife  and  his  creditors 
would  not  be  stayed  because  of  the  pendency  of  an  action  by  the  defendant  as 
plaintiff  in  the  federal  court  to  have  the  mortgage  set  aside  for  usury. 

Cited  in  footnote  to  Sulz  v.  Mutual  Reserve  Fund  Life  Asso.  28  L.  R.  A. 
379,  which  holds  pending  action  on  policy  by  administrator  in  state  where  in- 
sured died  a  bar  to  action  by  widow  in  state  of  home  office. 

Cited  in  notes  (29  L.R.A.  (X.S.)  405)  on  abatement  of  action  on  insurance 
policy  by  pendency  of  action  thereon  in  foreign  judisdiction;  (1  Eng.  Rul.  Cas. 
545)  on  right  of  action  in  favor  of  subject  for  cause  arising  in  other  country 
notwithstanding  alleged  proceedings  in  such  country. 

Distinguished  and  criticised  as  obiter  in  Morgan  v.  Mutual  Ben.  L.  Ins.  Co. 
189  X.  Y.  458,  82  N.  E.  438,  upholding  jurisdiction  of  suit  on  policy  held  within 
state  by   resident  assignees  though   heirs  of   insured  served  by  publication  had 
sued  elsewhere  and  the  insurer  was  a  foreign  corporation. 
Pendency  of  an  action  as  grounds  for  a  continuance. 

Cited  in  Moore  v.  Maryland  Casualty  Co.  74  X.  H.  47,  64  Atl.  1099,  holding 
the  pendency  of  an  action  in  another  jurisdiction,  involving  the  same  subject- 
matter  and  between  the  same  parties  is  grounds  for  a  continuance  of  the  action 
within  the  discretion  of  the  court. 
Conclnsiveness    of    foreign    garnishment. 

Cited  in  footnote  to  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  gar- 
nishment of  wages  in  other  state  by  assignee  of  claim  against  employer  not  con- 
clusive as  between  assignor  and  employee. 

Cited  in  note  (94  Am.  St.  Rep.  553)  on  conclusiveness  of  foreign  judgments 
in  attachment  and  garnishment. 

Disapproved  in  Orient  Ins.  Co.  v.  Rudolph,  69  X.  J.  Eq.  575,  61  Atl.  26,  holding 
where  the  property  of  a  resident  of  this  state  is  garnished  in  another  state  by 
valid  proceedings,  the  rights  of  a  receiver  based  thereon  may  be  asserted  in  this 
state. 
Right   to   garnish   or  attach   as   affected   by  residence. 

Approved  in  Wood  v.  Furtick,  17  Misc.  562,  40  X.  Y.  Supp.  687,  Affirming  16 
Misc.  686,  38  X.  Y.  Supp.  174,  holding  fire  insurance  due  from  foreign  corpo- 
ration to  nonresident  cannot  be  attached  by  resident  creditor;  Everett  v. 
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Connecticut  Mut.  L.  Ins.  Co.  4  Colo.  App.  514,  36  Pac.  616,  holding  debt  due 
from  foreign  corporation  to  nonresident  debtor  not  subject  to  garnishment  by 
service  of  process  upon  agent  of  company;  Strause  Bros.  v.  xEtna  F.  Ins.  Co.  126 
N.  C.  229,  48  L.  R.  A.  454,  footnote  p.  452,  35  S.  E.  471,  holding  debt  of  insur- 
ance company  for  loss  in  other  state  is  without  situs  for  garnishment  purposes 
in  third  state  where  company  lias  agent;  National  Bank  v.  Furtick,  2  Marv. 
(Del.)  53,  44  L.  R.  A.  118,  69  Am.  St.  Rep.  99,  42  Atl.  479,  holding  demand 
against  foreign  insurance  company  has  no  situs  in  state  where  it  has  an  agency, 
when  demand  is  due  nonresident  for  loss  sustained  and  payable  in  another  state; 
Morawetz  v.  Sun  Ins.  Office,  96  Wis.  180,  65  Am.  St.  Rep.  43,  71  N.  W.  109, 
holding  claim  of  nonresident  against  foreign  insurance  company  for  loss  sus- 
tained in  another  state  not  subject  to  garnishment  by  resident  creditor;  Allen 
v.  United  Cigar  Stores  Co.  39  Misc.  501,  80  N.  Y.  Supp.  401,  holding  void, 
attachment  by  foreign  corporation  of  debt  due  a  nonresident  from  foreign  cor- 
poration ;  Blanc  v.  Tennessee  Coal,  Iron  &  R.  Co.  2  App.  Div.  252,  37  N.  Y.  Supp. 
906,  holding  void,  attachment  of  debt  levied  in  foreign  state  in  which  neither 
debtor  nor  creditor  were  domiciled;  India  Rubber  Co.  v.  Katz,  65  App.  Div. 
352,  72  N.  Y.  Supp.  658,  holding  foreign  corporation  doing  business  within  state, 
a  resident,  so  that  debt  due  by  it  to  foreign  corporation  is  subject  to  attach- 
ment; Swedish-American  Nat,  Bank  v.  Bleecker,  72  Minn.  390,  42  L.  R.  A.  287, 
71  Am.  St.  Rep.  492,  75  N.  W.  740,  holding  debt  not  subject  to  garnishment  when 
neither  debtor  nor  creditor  reside  in  state,  and  the  indebtedness  neither  arose 
nor  was  payable  therein;  Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  366,  17  C. 
C.  A.  230,  37  U.  S.  App.  426,  70  Fed.  575,  holding  debt  has  no  situs  for  pur- 
pose of  garnishment  in  state  in  which  all  parties  are  nonresidents,  although 
garnishee  is  foreign  corporation  which  by  suit  is  subject  to  garnishment. 

Cited  in  Ashley  v.  Quintard,  90  Fed.  92,  holding  shares  of  stock  of  foreign 
corporation  owned  by  resident  in  one  state  not  subject  to  garnishment  in  third 
state  in  which  corporation  transacts  business,  where  process  is  served  on  its 
agent  personally  and  on  the  stockholder  by  publication;  Louisville  &  N.  R.  Co.  v. 
Nash,  118  Ala.  487,  41  L.  R.  A.  333,  footnote  p.  331,  72  Am.  St.  Rep.  181,  23- 
So.  825,  holding  garnishment  of  debt  due  nonresident  not  personally  served  iit 
state  invalid;  Stewart  v.  Northern  Assur.  Co.  45  W.  Va.  744,  44  L.  R.  A.  105, 
32  S.  E.  218,  dissenting  opinion  by  Brannon,  J.,  to  point  that  test  of  jurisdiction 
is  whether  court  had  control  over  garnishee  debtor  within  its  territory;  Southern 
P.  R.  Co.  v.  A.  J.  Lyon  &  Co.  99  Miss.  196,  34  L.R.A.(N.S.)  236,  54  So.  728, 
holding  that  debt  due  foreign  railroad  may  be  garnished  in  state  where  garnishee 
is  doing  business,  though  debt  was  payable  at  principal  office  of  garnishee  in 
another  state;  National  Broadway  Bank  v.  Sampson,  179  N.  Y.  223,  66  L.R.A. 
611,  103  Am.  St.  Rep.  851,  71  N.  E.  766,  holding  personal  service  of  a  warrant 
of  attachment  on  a  nonresident  partner  of  a  foreign  partnership,  temporarily 
within  the  state,  for  a  debt  due  a  foreign  corporation  having  a  foreign  situs  is 
invalid;  Bridges  v.  Wade,  113  App.  Div.  355,  99  N.  Y.  Supp.  126,  holding  an 
attachment  in  an  action  by  a  nonresident  of  the  debt  of  a  foreign  corporation  to 
a  nonresident  under  a  contract  made  out  of  the  the  state  is  bad  although  the 
home  office  of  the  corporation  is  within  the  state. 

Cited  in  footnotes  to  Neufelder  v.  German  American  Ins.  Co.  22  L.  R.  A. 
287,  which  holds  fund  kept  by  foreign  insurance  company  in  own  state  for 
payment  ojf  losses  there  and  elsewhere,  subject  to  garnishment;  Root  v.  Davis, 
23  L.  R.  A.  445,  which  authorizes  garnishment  on  service  by  publication  of  debt 
due  from  resident  to  nonresident  of  county;  Wyeth  Hardware  &  Mfg.  Co.  v.. 
Lang,  27  L.  R.  A.  651,  which  sustains  garnishment  of  debt  due  to  nonresident; 
Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A.  640,  which  authorizes  garnishment 
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of  foreign  corporation  for  debt  due  nonresident ;  Pennsylvania  R.  Co.  v.  Rogers, 
62  L.  R.  A.  178,  holding  nonresident  creditors,  doing  business  in  state  to  such 
extent  as  to  become  domiciled  therein,  subject  to  garnishment  therein. 

Cited  in  notes  (55  L.R.A.  805)  on  attachment  of  shares  of  stock  in  foreign 
corporation;  (67  L.R.A.  214,  218,  220)  as  to  where  debt  garnishable;  (3 
L.R.A.  (N.S.)  611)  on  place  of  payment  as  affecting  jurisdiction  to  garnish 
debt;  (85  Am.  St.  Rep.  925)  on  jurisdiction  of  foreign  corporations  in  proceed- 
ings by  attachment  and  garnishment;  (44  L.  ed.  U.  S.  212)  on  garnishment  of 
debt  due  to  nonresident. 

Distinguished  in  Harris  v.  Balk,  198  U.  S.  225,  49  L.  ed.  1027,  25  Sup.  Ct.  Rep. 
625,  3  Ann.  Cas.  1084,  holding  a  state  court  has  jurisdiction  to  render  judg- 
ment against  a  garnishee  temporarily  within  the  state  in  garnishment  proceed- 
ings upon  personal  service  within  the  state,  the  principal  debtor  being  able  to 
sue  him  during  such  presence  within  the  state  and  the  garnishment  of  a  debtor 
of  the  principal  debtor  being  permissible. 

Criticized  in  Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C.  C.  A.  428,  34  U.  S.  App. 
581,  72  Fed.  38,  holding,  when  tangible  property  has  not  been  attached,  jurisdic- 
tion depends,  not  upon  situs  of  debt,  but  upon  service  of  process  on  debtor. 

Criticized   and   distinguished   in   National    F.    Ins.   Co.   v.    Chambers,    53   N.   J. 
Eq.   489,   32   Atl.   663,   holding  corporation  may   have   several   domicils   for   pur- 
pose   of    suit. 
Situs  of   debt. 

Approved  in  Ward  v.  Boyce,  152  N.  Y.  204,  36  L.  R.  A.  554,  46  N.  E.  180, 
Affirming  80  Hun,  503,  30  N.  Y.  Supp.  491,  holding  courts  of  residence  of  maker 
of  note  belonging  to  nonresident,  without  jurisdiction  to  make  decree  affect- 
ing its  title  or  ownership;  Carr  v.  Corcoran,  44  App.  Div.  98,  60  N.  Y.  Supp. 
763,  holding  court  cannot  acquire  jurisdiction  in  attachment  proceedings,  unless 
res  is  actually  or  constructively  within  jurisdiction;  Central  Trust  Co.  v.  Chat- 
tanooga, R.  &  C.  R.  Co.  68  Fed.  689,  holding  that  for  purpose  of  jurisdiction 
debt  follows  creditor  and  his  domicil ;  Central  Trust  Co.  v.  Chattanooga,  R. 
&  C.  R.  Co.  68  Fed.  690,  holding  actual  or  constructive  presence  of  property 
within  jurisdiction  necessary  to  garnishment. 

Cited  in  Harvey  v.  Thompson,  128  Ga.  152,  9  L.R.A.  (X.S.)  768,  119  Am.  St. 
Rep.  373,  57  S.  E.  104,  on  the  situs  of  a  debt  for  the  purpose  of  garnishment; 
Baltimore  &  0.  R.  Co.  v.  Allen,  58  W.  Va.  391,  3  L.R.A. (X.S.)  612,  112  Am.  St. 
Rep.  975,  52  S.  E.  465,  on  the  situs  of  debts  for  the  purpose  of  attachment. 

Cited  in  footnotes  to  Tootle  v.  Coleman,  57  L.R.A.  120,  which  holds  right 
io  garnish  debtor  not  limited  to  situs  of  chose  in  action;  National  Broadway 
Bank  v.  Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  non- 
resident corporation  not  subject  to  attachment  within  state  when  debtor  is 
temporarily  within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either 
of  debtor  or  of  creditor. 

Cited  in  note  (69  Am.  St.  Rep.  114,  117,  118,  122,  123)  on  situs  of  debts  for 
purposes  of  garnishment  and  of  property  in  transit  in  hands  of  carriers. 

Distinguished  in  Lancaster  v.  Spotswood,  41  Misc.  20,  83  N.  Y.  Supp.  572, 
denying  motion  to  vacate  attachment  of  debt  due  nonresidents  by  foreign  cor- 
poration, when  debt  arose  out  of  contract  made  and  payable  within  state;  Mor- 
gan v.  Mutual  Ben.  L.  Ins.  Co.  119  App.  Div.  648,  104  N.  Y.  Supp.  185,  holding 
the  subject-matter  of  an  action  by  the  trustees  under  the  will  of  an  assignee  of 
a  policy  of  insurance  as  collateral  for  advancement  of  premiums,  against  the 
.company,  which  was  a  foreign  corporation  doing  business  in  the  state  in  com- 
pliance with  the  statutes,  and  the  beneficiaries,  was  personalty  within  the  state 
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under    statute    authorizing   the    service    of    summons    by    publication    on    a    non- 
resident defendant. 

Disapproved   in   Louisville  &   X.   R.   Co.   v.   Xash,   118   Ala.   486,   41   L.   R.   A. 
333,  72  Am.  St.  Rep.  181,  23  So.  825,  holding  situs  of  debt  is  at  domicil  of  cred- 
itor  for    purpose    of   garnishment. 
Benefit    of   denial    in   other   part   of   answer. 

Approved  in  Delaney  v.  Miller,  84  Hun,  246,  32  X.  Y.  Supp.  505,  and  Wiley 
v.  Rouse's  Point,  86  Hun,  497,  33  X.  Y.  Supp.  773,  holding  denials  in  other 
parts  of  answer  not  available  on  demurrer  to  separate  answer;  Jorgensen  v.  Re- 
formed Low  Dutch  Church,  7  Misc.  3,  27  X.  Y.  Supp.  318,  holding  on  de- 
murrer defense  cannot  be  aided  by  allegation  in  distinct  and  independent  de- 
fense; Craft  v.  Brandow,  24  Misc.  308,  52  X.  Y.  Supp.  1078,  holding  on  de- 
murrer to  affirmative  defense,  defendant  not  entitled  to  benefit  of  denials  in 
another  part  of  answer  unless  incorporated  in  affirmative  defense  by  reference; 
Eells  v.  Dumary,  84  App.  Div.  107,  82  X.  Y.  Supp.  531,  holding  that  in  de- 
termining sufficiency  of  affirmative  defense  on  demurrer,  all  allegations  of  com- 
plaint must  be  treated  as  admitted  unless  denied  in  affirmative  defense;  Ivy 
Courts  Realty  Co.  v.  Morton,  73  App.  Div.  338,  76  X.  Y.  Supp.  687,  holding 
failure  to  deny  allegation  of  breach  of  contract  admits  it,  and  denials  in  other 
parts  of  answer  cannot  be  considered;  Blumenfeld  v.  Stine,  42  Misc.  412,  87 
X.  Y.  Supp.  81,  holding  denials  in  preceding  paragraphs  of  answer  constitute 
no  part  of  separate  defense  subsequently  set  forth. 

Cited  in  Bernascheff  v.  Roeth,  34  Misc.  589,  70  X.  Y.  Supp.  369,  holding  on  de- 
murrer to  answer,  an  affirmative  defense  cannot  be  aided  by  denials  in  another 
part  of  answer  unless  incorporated  in  defense  by  reference;  People  ex  rel.  Mc- 
Enroe v.  Wells,  89  App.  Div.  92,  85  X.  Y.  Supp.  438,  and  Blaut  v.  Blaut,  41 
Misc.  573,  85  X.  Y.  Supp.  146,  holding  defendant  setting  forth  affirmative  de- 
fense not  entitled  to  benefit  of  denials  made  elsewhere  in  answer,  unless  incor- 
porated in  affirmative  defense;  Dinkelspiel  v.  New  York  Evening  Journal  Pub. 
Co.  42  Misc.  76,  85  X.  Y.  Supp.  570,  holding  general  denial  of  allegations  of, 
complaint  not  proper  part  of  defense  of  privilege,  in  action  for  libel;  Kraus  v. 
Agnew,  80  App.  Div.  5,  80  N.  Y.  Supp.  518,  dissenting  opinion  by  Laughlin,  J., 
to  point  that  general  denial  in  pleading  cannot  be  considered  on  demurrer  to 
separate  answer. 
.Stockholder's  liability  under  foreign  statute. 

Approved  in  Marshall  v.  Sherman,  148  X.  Y.  25,  34  L.  R.  A.  766,  51  Am.  St. 
Rep.  654,  42  X.  E.  419,  holding  liability  of  stockholder  in  foreign  corporation 
under   foreign   statute  can   only  be   enforced   in   domicil   of   corporation. 
Denial   in    defense. 

Cited  in  Staten  Jsland  Midland  R.  Co.  v.  Hinchcliffe,  34  Misc.  51,  68  X.  Y. 
Supp.  556,  holding  denial  can  have  no  place  in  defense  and  should  be  strick- 
en out;  Devoe  v.  Lutz,  133  App.  Div.  359,  117  X.  Y.  Supp.  339,  holding  where 
new  matter  is  pleaded  as  a  separate  defense  the  paragraph  of  the  answer  con- 
taining such  defense  must  be  complete  in  itself;  Barnard  v.  Lawyers'  Title  Ins. 
Co.  45  Misc.  578,  91  X.  Y.  Supp.  41,  holding  where  denials  contained  in  the 
first  part  of  an  answer  are  not  reiterated  or  referred  to  in  a  further  and  sepa- 
rate defense,  such  defense  must  stand  or  fall  independently  of  them ;  Rogers  v. 
Morton,  46  Misc.  497,  95  X.  Y.  Supp.  49,  holding  a  defense  in  an  action  on  a 
promissory  note  is  not  demurrable  on  the  ground  that  it  contains  a  denial  that 
the  note  was  ever  duly  negotiated  or  discounted  for  value;  Singer  v.  Abrams,  47 
Misc.  363,  94  X.  Y.  Supp.  7,  holding  where  an  answer  contains  an  affirmative 
defense  on  a  demurrer  thereto  the  defendant  is  not  entitled  to  the  benefit  of 
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denials  made  in  another  part  of  the  answer  where  no  reference  made  thereto  in 
any  manner;  Krauss  Engineering  Co.  v.  McKinnon,  66  Misc.  182,  121  N.  Y.  Supp. 
306,  holding  a  denial  of  an  allegation  may  be  contained  in  an  affirmative  defense; 
Haffen  v.  Tribune  Asso.  126  App.  Div.  677,  111  N.  Y.  Supp.  225,  on  when  a 
specific  denial  necessary  on  the  pleading  of  new  matter  in  an  affirmative  defense; 
Gray  Lithograph  Co.  v.  American  Watchman's  Time  Detector  Co.  44  Misc.  208, 
88  N.  Y.  Supp.  857,  on  the  necessity  that  each  defense  set  up  in  an  answer  be 
separately  stated  and  complete  in  itself. 
Allegation  of  legal  conclusion. 

Approved  in  Sargent  v.  Sargent  Granite  Co.  6  Misc.  385,  26  N.  Y.  Supp.  737, 
holding   allegation   that   in   action   in   specified   court   plaintiff   attached   defend- 
ant's property  states  a   legal   conclusion  not  admitted  on  demurrer. 
Sufficiency   on   demurrer. 

Approved  in  Carter  v.  Eighth  Ward  Bank,  33  Misc.  131,  67  N.  Y.  Supp.  300, 
holding  sufficiency  of  defense  on  demurrer  tested  by  asking  whether  matter 
pleaded  aside  from  denials  is  a  defense  to  material  allegations  of  complaint 
considered  as  true. 

Cited  in  Mott  v.  DeNisco,  106  App.  Div.  157,.  94  N.  Y.  Supp.  380,  holding  sepa- 
rate defenses  which  were  neither  pleaded  as  partial  defenses  or  in  mitigation  of 
damages  must  be  sufficient  in  themselves  as  complete  defenses  to  be  sustained 
on  demurrer;  Empire  Trust  Co.  v.  Magee,  117  App.  Div.  38,  102  N.  Y.  Supp.  9, 
holding  allegations  of  a  complaint  not  denied  in  each  separate  defense  are  for 
the  purpose  of  the  sufficiency  of  such  defense  to  be  treated  as  admitted. 
Judgment  on  pleadings. 

Cited  in  Esmond  v.  Seeley,  28  App.  Div.  295,  51  N.  Y.  Supp.  36,  holding  mo- 
tion for  judgment  on  pleadings  properly  denied  where  nonpayment  is  averred 
in  complaint  and  expressly  controverted  in  answer,  and  payment  pleaded. 

20  L.  R.  A.  123,  OCEAN  S.  S.  CO.  v.  WAY,  90  Ga.  747,  17  S.  E.  57. 
Adopted    construction    of   statute. 

Cited  in  Mathis  v.  Western  U.  Teleg.  Co.  94  Ga.  341,  47  Am.  St.  Rep.  167,  21 
S.  E.  564,  holding  that  in  adopting  legislation  of  another  state,  its  decisions  are 
adopted  only  so  far  as  they  construe  and  interpret  language  used  in  statute. 
Effect   of  misrepresentation  as  to  baggage   on   recovery   for   loss. 

Cited  in  note    (23  L.R.A.  (X.S.)    750)   on  effect  of  shipper's  misrepresentation 
as  to  character,  quantity,  or  value,  on  right  to  recover  for  loss. 
What  is  baggage. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Blackmar,  67  L.R.A.  646,  which 
holds  papers  of  employer  pertaining  to  business  of  an  insurance  agent  not  bag- 
gage of  the  latter. 

20  L.  R.  A.  126,  LAKE  ROLAND  ELEV.  R.  CO.  v.  BALTIMORE,  77  Md.  352, 

26  Atl.  510. 
Repeal   of   franchise. 

Approved  in  United  R.  &  Electric  Co.  v.  Hayes,  92  Md.  497,  48  Atl.  364,  hold- 
ing grant  of  franchise  to  lay  tracks  revocable;  Chesapeake  &  P.  Teleph.  Co.  v. 
Baltimore,  89  Md.  710,  43  Atl.  784,  holding  ordinance  authorizing  laying  wires 
in  conduits  upon  conditions  which  have  been  performed,  and  which  ordinances 
have  been  ratified  by  legislature,  not  subject  to  repeal. 

Cited  in  Baltimore  Trust  &  G.  Co.  v.  Baltimore,  64  Fed.  160,  holding  ordi- 
nance authorizing  railway  to  lay  tracks  in  street,  and  on  which  it  has  acted,  is 
contract  which  cannot  be  impaired  by  repeal  of  ordinance;  Grand  Trunk  West- 
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era  R.  Co.  v.  South  Bend,  174  Ind.  213,  36  L.R.A.  (N.S.)  854,  89  N.  E.  885,  hold- 
ing that  ordinance  permitting  use  of  street  for  railroad  may  be  revoked  after 
forty  years  use,  so  far  as  additional  tracks  are  concerned  where  no  attempt  has 
been  made  to  lay  such  tracks. 

Annotation  cited  in  Avoca  v.  Pittston,  J.  &  A.  Street  R.  Co.  7  Kulp,  476, 
holding  a  .city  counsel  without  an  express  reservation  of  the  right  could  not  re- 
voke a  street  railroad  franchise  which  had  been  accepted  and  acted  upon. 

Cited  in  footnote  to  Belleville  v.  Citizens'  Horse  R.  Co.  26  L.  R.  A.  681,  which 
holds  mere  license  given  to  street  railway  company  by  consent  to  use  streets  for 
tracks. 

Cited  in  notes  (50  L.R.A.  145,  148,  149)  on  privilege  of  using  streets  as  a 
contract,  within  constitutional  provision  against  impairing  obligation  of  con- 
tracts; (36  L.R.A.  (N.S.)  850)  on  power  of  municipality  to  prevent  laying  ad- 
ditional track  under  franchise  originally  granting  right  to  double  tracks;  (36 
L.R.A. (N.S.)  861)  on  liability  of  municipality  for  repeal  of  or  interference  with 
street  franchise. 

Disapproved  in  Baltimore  Trust  &  G.  Co.  v.  Baltimore,  64  Fed.  160,  holding 
privilege  granted  to  street  railway  to  construct  and  operate  road,  and  accepted 
by  it,  constitutes  contract  which  cannot  be  impaired  by  a  repealing  ordinance; 
Africa  v.  Knoxville,  70  Fed.  737,  holding  franchise  to  operate  railroad  in  streets 
of  city,  and  accepted  by  company,  cannot  be  revoked  by  city;  Africa  v.  Knox- 
ville, 70  Fed.  738,  holding  an  ordinance  revoking  the  consent  of  municipality 
to  the  use  of  streets  not  yet  occupied  by  a  street  railway  company  but  which 
it  was  authorized  by  its  charter  to  occupy  was  void. 
Validity  of  ordinance. 

Cited  in  footnote  to  Beiling  v.  Evansville,  35  L.  R.  A.  272,  which  refuses  to 
hold  void,  ordinance  prohibiting  maintenance  of  slaughterhouse  within  city  when 
authorized  by  statute. 
Control    over    streets. 

Approved  in  Westport  v.  Mulholland,  84  Mo.  App.  324,  holding  railway  operat- 
ing road  over  highway  thereafter  included  within  city  subject  to  municipal  regu- 
lations as  to  digging  in  highway. 

Cited  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  675,  12  C.  C. 
A.  373,  22  U.  S.  App.  570,  64  Fed.  637,  to  point  where  power  of  controlling  streets 
will  not  support  consent  to  their  use  in  perpetuity  or  for  term  of  years;  State 
ex  rel.  Laclede  Gaslight  Co.  v.  Murphy,  130  Mo.  23,  31  L.  R.  A.  809,  31  S.  W.  594, 
holding  right  to  lay  electric  wires  in  street  under  franchise  to  lay  fixtures  for 
lighting  subject  to  municipal  control,  especially  when  franchise  was  given  before 
use  of  electricity  for  lighting;  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118 
Iowa,  298,  92  N.  W.  79,  holding  right  of  railway  company  in  streets,  through 
ordinance,  subject  to  indefeasible  right  of  municipality  to  control  use  of  streets; 
Charles  Simon's  Sons  Co.  v.  Maryland  Teleph.  &  Teleg.  Co.  99  Md.  141,  63  L.R.A. 
735,  57  Atl.  193,  sustaining  regulation  of  telephone  rates  as  condition  to  use  of 
streets  by  telephone  company,  by  municipality  having  statutory  authority  to 
regulate  use  of  streets  as  to  telephone  wires;  Webb  v.  Baltimore  &  O.  R.  Co. 
114  Md.  227,  79  Atl.  193,  holding  that  owner  of  land  abutting  on  street  is 
entitled  to  recover  damages  for  injury  caused  by  construction  of  railroad  in 
street  which  impedes  access  to  land;  Anne  Arundel  County  v.  United  R.  & 
Electric  Co.  109  Md.  391,  72  Atl.  542,  holding  the  legislature  may  by  making 
proper  provision  for  indemnity  compel  a  street  railway  company  to  remove  or 
change  the  location  of  its  tracks  in  the  streets. 

Cited  in  footnotes  to  Des  Moines  City  R.  Co.  v.  Des  Moines,  26  L.  R.  A.  767r 
L.R.A.  Au.  Vol.  III.— 42. 
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which   denies  right  to  compel   removal  of  street  railway  from  center  to  side  of 
street;  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R.  A.  45,  which 
denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by  company  whose 
franchise  not  declared  forfeited. 
Enjoining-  railway  as  nuisance. 

Cited  m  Poole  v.  Falls  Road  Electric  R.  Co.  88  Md.  538,  41  Atl.  1069,  holding 
construction  of  railway  in  street  so  narrow  that  in  places  there  will  not  be  room 
for  vehicles  to  pass  between  the  curb  line  and  tracks  not  public  nuisance. 
Renewal    of    contract. 

Approved  in  Bear  Creek  Fertilizer  Co.  v.  Baltimore,  87  Md.  94,  39  Atl.  550, 
holding  contractor  for  removal  of  night-soil  under  ordinance  providing  contract 
shall  continue  for  definite  term  with  privilege  of  renewal,  is  entitled  to  renewal 
of  contract  until  ordinance  is  changed. 
Rights   of   public   in    streets. 

Cited  in  Brauer  v.  Baltimore  Refrigerating  &  Heating  Co.  99  Md.  376,  66 
L.R.A.  406,  105  Am.  St.  Rep.  304,  58  Atl.  21,  on  the  rights  of  the  public  in  the 
streets  for  the  purpose  of  travel  and  transportation  as  being  paramount  to 
rights  of  abutting  owners  to  occupy  for  other  purposes. 

Right   of   municipal   body   to  revoke   an   order   undertaking   a   public    im- 
provement. 

Cited  in  State  ex  rel.  Sullivan  v.  Ross,  82  Neb.  423,  118  N.  W.  85,  holding  it 
is  within  the  power  of  the  board  of  county  commissioners  to  revoke  and  set 
aside  its  formal  order  establishing  a  county  ditch  where  no  proceedings  have 
been  taken  thereunder  except  the  employment  of  an  engineer  and  the  doing  of  a 
part  of  the  preliminary  surveying. 

20  L.  R.  A.  136,  UNION  SCHOOL  FURNITURE  CO.  v.  SCHOOL  DIST.  NO.  60, 

50  Kan.  727,  32  Pac.  368. 
Municipal    liability    for    work    done    or    materials    furnished. 

Approved  in  McClure  Bros.  v.  School  District,  79  Mo.  App.  87,  holding  school 
district  liable  for  reasonable  value  of  material  used  for  its  benefit  by  school 
board  authorized  to  build  schoolhouse. 

Cited  in  Watkins  v.  School  Dist.  No.  104,  85  Kan.  764,  118  Pac.  1069,  holding 
that  school  district  is  liable  for  reasonable  value  of  extra  work  done  on  building, 
where  members  of  board  of  education  ratified  doing  of  work,  although  no  con- 
tract was  made  therefore. 

Distinguished  in  Hovey  v.  Wyandotte  County,  56  Kan.  581,  44  Pac.  17,  holding 
county  not  liable  for  value  of  work  done  in  improving  roads  under  void  statute. 

20  L.  R.  A.  138,  MITCHELL  v.  BRADSTREET  CO.  116  Mo.  226,  38  Am.  St.  Rep. 

592,  22  S.  W.  358,  724. 
Publication    libeloua   per   se. 

Approved  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  59  Neb.  719,  82  N.  W.  28,  holding 
charge  of  insolvency  libelous  per  se;  Minter  v.  Bradstrect  Co.  174  Mo.  486,  73 
S.  W.  668,  holding  false  report  made  by  agent  to  mercantile  agency,  affecting 
merchant's  credit,  actionable  per  se. 

Cited  in  Ferguson  v.  Evening  Chronicle  Pub.  Co.  72  Mo.  App.  465,  to  point 
that  application  libelous,  although  not  charging  offense,  when  it  exposes  person 
to  contempt,  hatred,  scorn,  or  ridicule;  Dobbin  v.  Chicago,  R.  I.  &  P.  R.  Co.  157 
Mo.  App.  698,  138  S.  W.  682,  holding  that  publication  which  imputes  to  business 
man  conduct  which  is  injurious  to  his  character  as  such  is  libelous  per  se; 


659  L.  R.  A.  CASES  AS  AUTHORITIES.  [20  L.R.A.  138 

Flowers  v.  Smith,  214  Mo.  136,  1 12  S.  W.  499,  on  it  being  necessary  to  allege 
and  prove  damages  where  a  libel  complained  of  is  not  libelous  per  se. 

Cited  in  footnote  to  Dun  v.  Weintraub,  50  L.  R.  A.  670,  as  to  libel  of  mer- 
chant. 

Cited  in  notes   (4  L.R.A.  (X.S.)   977)   on  written  charge  with  reference  to  plain- 
tiff's business  as  libel;    (116  Am.  St.  Rep.  816,  817)   on  what  words  are  libelous 
per  se. 
Imputation  of  insolvency    as  libel. 

Cited  in  Patterson  v.  Evans,  153  Mo.  App.  688,  134  S.  W.  1030,  holding 
it  libelous  per  se  to  publish  in  commercial  credit  journal  of  boarding  house 
keeper  that  she  is  "delinquent"  or  is  "unworthy  of  credit;"  Ukman  v.  Daily 
Record  Co.  189  Mo.  392,  88  S.  W.  60,  holding  an  imputation  of  insolvency  is  not 
libelous  where  proof  is  made  of  the  truth  of  the  imputation. 
Implication  of  malice. 

Approved  in  Jones  v.  Murray,  167  Mo.  47,  66  S.  W.  981,  holding  where  appli- 
cation libelous  per  se  law  implies  malice. 

Cited  in  Callahan  v.  Ingram,  122  Mo.  370,  43  Am.  St.  Rep.  583,  26  S.  W.  1020, 
to  proposition  that  law  implies  malice  when  words  spoken  are  false  and  action- 
able in  themselves;  Robinson  v.  Dun,  28  Ont.  Rep.  24,  holding  that  want  of 
due  care  in  collecting  information  of  a  person's  credit  is  evidence  of  malice 
which  destroys  the  privilege  of  commercial  agencies  furnishing  such  informa- 
tion. 
Definition  of  insolvency. 

Approved  in  Moore  v.  Carr,  65  Mo.  App.  70,  holding  insolvency  means  inability 
to  pay  debts  when  they  fall  due  in  usual  course  of  business. 

Cited  in  Pelham  v.  Chattahoochie  Grocery  Co.   156  Ala.  509,  47   So.   172,  on 
when  a  debtor  may  be  regarded  in  the  eyes  of  .the  law  as  insolvent. 
Question    for    jury. 

Approved  in  St.  James  Military  Academy  v.  Gaiser,  125  Mo.  527,  28  L.  R.  A. 
676,  46  Am.  St.  Rep.  502,  28  S.  VV.  851,  holding  justification  of  public  opinion 
that  academy  is  harmful  to  moral  interests,  on  ground  that  dancing  is  immoral, 
question  for  jury. 

Cited   in   note    (33  L.R.A.  (N.S.)    212)    on  effect  of  provision   that  jury   shall 
determine  law  and  facts  in  libel  cases. 
Direction    of   ver«lict. 

Cited  in  Heller  v.  Pulitzer  Pub.  Co.  153  Mo.  214,  54  S.  W.  457,  holding  court 
not  authorized  to  direct  verdict  in  libel  case. 
Failure   to   give   instruction. 

Approved  in  McCloskey  v.  Pulitzer  Pub.  Co.  152  Mo.  348,  53  S.  W.  1087,  hold- 
ing court  which  has  properly  refused  instruction  incorrectly  defining  libel  not 
obliged  on  its  own  motion  to  define  libel  in  a  civil  case;  Minter  v.  Bradstreet 
Co.  174  Mo.  496,  73  S.  W.  668,  holding  that  it  is  not  duty  of  court  to  give  in- 
structions unless  asked  to  do  so;  First  Nat.  Bank  v.  Ragsdale,  171  Mo.  186,  71 
S.  W.  178,  holding  that  party  failing  to  ask  for  proper  instructions  cannot  com- 
plain if  instructions  given  do  not  cover  whole  case. 

Cited  in  Hall  v.  St.  Louis  &  Suburban  R.  Co.  124  Mo.  App.  673,  101  S.  W.  1137; 
Wilson  v.  Kansas  City  Southern  R.  Co.  122  Mo.  App.  674,  99  S.  W.  465,— holding 
in  an  action  for  damages  for  a  negligent  injury  the  court  did  not  err  in  not  in- 
structing as  to  the  law  of  the  case  where  no  request  made  for  instructions. 
Proof   of  general   loss  of   patronage   under  allegation   of  loss   of   business. 

Cited  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  59  Neb.  720,  82  N.  W.  28,  to  point 
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that  under  allegation  of  loss  of  business  because  of  libel,  general  loss  of  patron- 
age may  be  shown  without  naming  particular  customers. 
Privileged    communication. 

Cited  in  footnote  to  Douglass  v.  Daisley,  57  L.  R.  A.  475,  which  denies  privi- 
lege, as  matter  of  law,  to  communication  by  commercial  agency  that  assignor  to 
secure  indorser  had  made  assignment  for  creditors. 

Cited  in  notes   (20  L.R.A. (N.S.)   366)  on  libel  and  slander;  privilege  as  affect- 
ed by  extent  of   publication;    (104   Am.   St.   Rep.   146)    on  what  libelous   state- 
ments  are   privileged;     (2    Brit.   Rul.   Cas.   217,   219)    on   report   of   mercantile 
agency  as  privileged. 
Damages    for   defamation. 

Cited  in  Cook  v.  Globe  Printing  Co.  227  Mo.  603,  127  S.  W.  332  (dissenting 
opinion),  on  amount  of  recovery  for  slander  or  libel. 

20  L.  R.  A.  143,  O'SULLIVAN  v.  PEOPLE,  144  111.  604,  32  N.  E.  192. 
Abatement    by    death    of    party. 

Cited  in  Coughlin  v.  People,  144  111.  144,  19  L.  R.  A.  60,  33  N.  E.  1,  as  holding 
death  of  accused  pending  writ  of  error  from  judgment  of  conviction  and  sentence 
to  imprisonment  abates  writ;  State  v.  Martin.  30  Or.  110,  47  Pac.  196,  holding 
personal  representative  of  one  who  dies  pending  appeal  from  judgment  of  convic- 
tion cannot  prosecute  appeal,  although  there  is  a  judgment  for  costs  enforceable 
against  estate;  State  v.  Lambert,  52  W.  Va.  250,  43  8.  E.  176,  holding  that  court 
will  not  decide  questions  rendered  unnecessary  by  extinguishment  of  cause;  Boyd 
v.  State,  3  Okla.  Crim.  Rep.  685,  108  Pac.  431,  holding  that  criminal  action  abates 
upon  death  of  defendant;  Stanisics  v.  State,  90  Neb.  279,  133  N.  W.  412,  to  the 
point  that  death  of  convict  abates  appeal;  Overland  Cotton  Mill  Co.  v.  People, 
32  Colo.  265,  105  Am.  St.  Rep.  74,  holding  a  judgment  against  a  person  upon  a 
conviction  for  a  violation  of  a  statute  is  not  enforceable  against  his  estate  upon 
his  death;  United  States  v.  Pomeroy,  152  Fed.  281,  holding  the  death  of  a 
party,  convicted  of  giving  rebates  and  sentenced  to  pay  a  fine,  abated  the  entire 
proceedings  so  that  the  judgment  was  not  a  claim  against  his  personal  repre- 
sentative; United  States  v.  Mitchell,  163  Fed.  1015,  holding  upon  the  death  of  a 
defendant  in  a  criminal  action  before  the  collection  of  the  fine  imposed,  such 
fine  is  not  collectable  from  the  estate  of  the  defendant. 

Cited  in  footnotes,  to  Begbie  v.  Begbie,  49  L.  R.  A.  141,  which  holds  power  of 
court  over  costs  terminated  by  abatement  of  divorce  proceeding  by  appellant's 
death;  Ex  parte  Massie,  56  L.  R.  A.  671,  which  holds  void,  judgment  rendered 
after  death  of  defendant  though  on  same  day. 

Cited  in  note  (49  L.  R.  A.  175)  on  effect  of  judgment  entered  against  dead 
person. 

Distinguished  in  Wasserman  v.  United  States,  88  C.  C.  A.  582,  161  Fed. 
773,  holding  where  the  defendant  in  an  equity  suit  was  adjudged  to  pay  a  fine 
and  committed  until  its  payment  for  contempt  of  court  in  failing  to  obey  a  pre- 
liminary injunction,  the  contempt  proceedings  were  not  abated  by  the  death  of 
the  defendant. 
Entry  of  judgment  nnnc  pro  tune. 

Approved  in  Linn  v.  Brecher,  90  111.  App.  8,  holding  judgment  may  be  entered 
nunc  pro  tune  as  to  the  time  of  return  of  verdict,  where  defendant  dies  pending 
motion  for  new  trial,  which  is  denied. 

Cited  in  Smith  v.  District  Ct.  132  Iowa,  604,  109  N.  W.  1085,  11  Ann.  Cas.  296, 
holding  a  judgment  for  imprisonment  and  a  fine  cannot  be  corrected  six  years 
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after  the  entry  of  judgment  by  the  making  of  a  mine  pro  tune  order  for  the  in- 
sertion of  a  fine. 

20  L.  R.  A.   151,  ACADEMY  OF  RICHMOND  COUNTY  v.  AUGUSTA,  90  Ga. 

634,  17  S.  E.  61. 
Taxation   of  property. 

Approved  in  Brand  v.  Lawrenceville,  104  Ga.  496,  30  S.  E.  954,  holding  money, 
notes,  and  accounts  of  residents  taxable  by  town. 

Cited  in  Walden  v.  Whigham,  120  Ga.  649,  48  S.  E.  159,  holding  a  building  and 
•stock  of  liquors  owned  by  a  municipality  and  operated  by  it  are  public  prop- 
erty within  the  meaning  of  a  statute  exempting  "public  property"  from  taxation 
although  the  town  had  no  authority  to  operate  such  place  for  the  sale  of 
liquor. 

Cited  in  footnotes  to  Minneapolis  &  N.  Elevator  Co.  v.  Traill  County,  50  L.  R. 
-A.  267,  which  sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name;  Myers  v.  Baltimore  County,  34  L.  R.  A.  309,  which  sustains  taxation  of 
-average  amount  of  live  stock  received  weekly  by  dealers. 

Cited  in  notes    (23  L.R.A.  808)    on  municipal  assessment  of  street  property; 
(132   Am.   St.   Rep.   330)    on   exemption   from   taxation   or   assessment   of   lands 
owned  by  governmental  bodies,  or  in  which  they  have  an  interest. 
In   hands   of   trustees. 

Approved  in  State  v.  Willard,  77  Minn.  195,  79  N.  W.  829,  holding  personal 
property  held  by  trustee  properly  taxed  at  his  domicil;  Mackay  v.  San  Francisco, 
128  Cal.  684,  61  Pac.  382,  holding  interest  of  nonresident  trustee  not  taxable 
within  state;  Walla  Walla  v.  Moore,  16  Wash.  341,  58  Am.  St.  Rep.  31,  47  Pac. 
753,  holding  personal  property  in  hands  of  trustees  taxable  in  township  in  which 
they  reside. 

Cited  in  Goodsite  v.  Lane,  72  C.  C.  A.  281,  139  Fed.  595,  2  Ann.  Cas.  849, 
holding  a  trust  estate  which  is  situated  without  the  state,  the  beneficiaries  also 
residing  without  the  state,  is  not  taxable  within  the  state  because  of  the  fact 
that  the  trustees  reside  within  the  state,  where  the  trustees  do  not  act  as  such 
in  the  state. 

Cited  in  footnotes  to  Detroit  v.  Lewis,  32  L.  R.  A.  439,  which  sustains  right  of 
legislature  to  tax  credits  in  hands  of  resident  trustees  in  trust  for  nonresi- 
dents; He  Houdayer,  34  L.  R.  A.  235,  which  holds  nonresident's  money  mingled 
-with  trust  funds  in  bank,  subject  to  transfer  tax;  Schmidt  v.  Failey,  37  L.  R. 
A.  442,  which  holds  money  in  receiver's  hands  taxable  in  state,  though  largely 
paid  over  by  receivers  in  other  states;  Augusta,  v.  Kimball,  41  L.  R.- A.  475, 
which  holds  nonresident  trustees  not  taxable  on  property  held  by  them  outside 
of  state;  Gerard  v.  Duncan,  66  L.R.A.  461,  which  holds  bank  assets  in  hands  of 
assignee  for  creditors  assessable  to  him  for  taxation  although  some  of  bank's 
creditors  reside  beyond  jurisdiction  of  taxing  authorities. 

Distinguished   in   Armour  Packing  Co.  v.  Augusta,   118  Ga.  556,   98   Am.  St. 
Rep.   128,  45  S.  E.  424,  holding  city  has   power  to  tax  notes  and  accounts   of 
foreign  corporation  in  hands  of  its  local  agent  in  regular  course  of  business. 
Place   of  taxation. 

Cited  in  Greene  County  v.  Wright,  126  Ga.  510,  54  S.  E.  951,  holding  stock 
in  a  foreign  corporation  is  taxable  for  municipal  purposes  in  the  county  and 
city  where  the  principal  office  of  the  corporation  is  fixed  by  its  charter. 

Cited  in  note    (62  Am.  St.  Rep.  468)    on  situs  of  personal  property  for  pur- 
poses of  taxation. 
Public   property   in   school   buildingrs. 

Cited  in  Neal-Millard  Co.  v.  Chatham  Academy,   121   Ga.  213,  48  S.  E.  978, 
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holding  the  buildings  of  an  academy  existing  under  legislative  authority  and  by 
reason  of  grant  of  public  lands  for  its  benefit,  are  public  property  and  in  the 
absence  of  an  express  statute  are  not  subject  to  a  materialman's  lien:  Morgan- 
ton  Hardware  Co.  v.  Morganton  Gradel  School,  150  X.  C.  682.  134  Am.  St.  Rep. 
953,  64  S.  E.  764,  17  Ann.  Cas.  130,  holding  a  public  school  building  the  title  to- 
which  is  vested  in  a  board  of  trustees  is  not  subject  to  a  mechanic's  lien  for 
materials  furnished  for  its  construction. 

20  L.  R.  A.  159,  TEMPLE  v.  XORR1S,  53  Minn.  286,  55  X.  W.  133. 

20  L.  R.  A.  161,  MOUXDSVILLE  v.  OHIO  RIVER  R.  CO.  37  W.  Va.  92,  16  S. 

E.  514. 
Obstruction    or    improvement    of    public    hijshway. 

Approved  in  State  v.  Dry  Fork  R.  Co.  50  \V.  Va.  237,  40  S.  E.  447,  holding  in- 
dictment of  railroad,  charging  unlawful  obstruction  of  highway,  not  bad  for 
failure  to  negative  authorization  of  company  to  construct  track ;  State  v.  Elk 
Island  Boom  Co.  41  W.  Va.  799,  24  S.  E.  590.  holding  boom  company  which  un- 
reasonably or  unnecessarily  obstructs  ordinary  use  of  river  which  is  a  public 
highway  may  be  indicted  therefor:  Mason  v.  Ohio  River  R.  Co.  51  W.  Va.  1SS. 
41  S.  E.  418,  holding  mandamus  or  mandatory  injunction  lies  to  compel  railroad 
company  to  so  use  highway  as  not  to  destroy  or  impair  its  use  by  public;  State 
v.  Monongahela  River  R.  Co.  37  W.  Va.  109.  16  S.  E.  519.  and  State  v.  Ohio 
River  R.  Co.  38  W.  Va.  244.  18  S.  E.  582.  holding  railroad  company  which  fails 
to  restore  highway  to  its  former  condition,  guilty  of  maintaining  a  nuisance  for 
which  it  may  be  indicted. 
1  11  j  ii  in- 1  i  \  t-  relief. 

Approved  in  Bienville  Water  Supply  Co.  v.  Mobile.  112  Ala.  166,  33  L.  R.  A. 
61,  57  Am.  St.  Rep.  28.  20  So.  742.  holding  water  company  will  be  enjoined  from 
shutting  off  supply  for  public  purposes,  to  enforce  disputed  demand  under  its 
contract  with  city. 

Cited  in  Alcorn  v.  Alcorn.  76  Miss.  922.  25  So.  S77.  to  point  that  mandatory 
injunction  may  be  granted  prior  to  hearing,  where  exigency  is  great :  Chicago,  I. 
&  L.  R.  Co.  v.  State.  158  Ind.  195.  63  X.  E.  224.  sustaining  court's  authority  to 
particularly  direct  by  mandamus  manner  in  which  railway  company  must  restore 
highway  at  crossing:  Atchison.  T.  &  S.  F.  R.  Co.  v.  Billings.  77  Kan.  124.  93 
Pac.  590,  holding  a  mandatory  injunction  will  issue  to  compel  a  railroad  to 
construct  cattle  guards  required  by  statute  where  it  has  failed  for  a  long  time  to 
do  so:  Pence  v.  Bryant.  54  W.  Va.  26».i.  4ti  S.  E.  275.  holding  an  injunction  would 
lie  by  the  owner  of  a  lot  abutting  on  a  public  street  to  prevent  the  erection  of  a 
permanent  building  on  the  street  where  such  building  would  be  injurious  to  the 
owner  of  the  lot. 

Cited  in  footnotes  to  Lynch  v.  Union  Inst.  for  Savings.  20  L.  R.  A.  842,  which 
denies  right  to  enforce  restoration  of  leased  premises  to  former  condition  by 
mandatory  injunction;  Central  Trust  Co.  v.  Moran.  29  L.  R.  A.  212,  which  au- 
thorizes grant  of  injunctions  mandatory  in  substance:  Weinstock  v.  Marks.  30 
L.  R.  A.  182.  which  authorizes  mandatory  injunction  to  compel  person  to 
distinguish  place  of  business  from  another's:  Bass  v.  Metropolitan  West  Side 
Elev.  R.  Co.  39  L.  R.  A.  711.  which  authorizes  injunction  to  compel  restoration 
by  railroad  company  of  part  of  building  removed  without  making  compensa- 
tion: Welty  v.  Jacobs.  40  L.  R.  A.  9$.  which  denies  injunction  against  letting 
rival  company  have  theater  in  breach  of  agreement :  Standard  Fashion  Co.  T. 
Siegel-Cooper  Co.  43  L.  R.  A.  854.  which  authorizes  injunction  against  depart- 
ment store  violating  contract  giving  exclusive  right  to  sell  certain  article  in 
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store;  Allen  v.  Stowell.  68  L.R.A.  223.  which  sustains  right  to  mandatory  in- 
junction to  compel  removal  of  dams  wrongfully  diverting  water  onto  plaintiffs 
property  so  as  to  destroy  trees  and  cut  gulches. 

Cited  in  notes  (44  L.  R.  A.  56S)  on  injunctions  by  municipalities  against 
nuisances  by  railroad  and  electrical  companies:  \51  L.  R,  A.  661)  on  right  of 
municipality  to  maintain  suit  to  enjoin  or  abate  nuisances:  <37  Am.  St.  Rep. 
321)  on  mandamus  to  compel  private  corporation  to  perform  duty:  (7  Eng.  Rul. 
Cas.  464)  on  mandamus  to  compel  public  service  corporation  to  perform  its 
obligations  and  to  refrain  from  exceeding  its  powers. 

Distinguished  in  Franklin  Fire  Proofing  Co.  v.  Dallas.  29  Tex.  Civ.  App. 
451.  68  S.  W.  820,  denying  city  mandatory  injunction  against  contractor,  com- 
pelling him  to  repair  defects  in  streets  improved  by  him,  when  he  is  bound 
by  bond  to  do  so;  Johnson  v.  Ohio  River  R.  Co.  61  W.  Va.  149,  56  S.  E.  200, 
holding  a  bill  would  not  lie  to  compel  a  railroad  to  construct  cattle  guards 
where  such  relief  is  based  upon  the  covenants  of  a  contract. 
»i_  IKM  u  r.-  to  chancery  bill  by  corporation. 

Cited  in  Washington  Nat,  Bldg.  &  L.  Asso.  v.  Buser.  61  W.  Va.  594,  57  S.  E, 
40.  holding  a  bill  by  a  corporation,  signed  by  counsel  is  sufficiently  authenti- 
cated as  not  to  require  sealing  with  the  corporate  seal. 

20  L.  R-  A.  172,  COXXELL  v.  WESTERN  U.  TELEG.  CO.  116  Mo.  34,  38  Am, 

St.  Rep.  575,  22  S.  W.  345. 
Mental    •nfferintc    due    to    failure    to    deliver    telegram. 

Approved  in  Lewis  v.  Western  U.  Teleg.  Co.  57  S.  C.  331,  35  S.  E.  556,  and 
Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543.  39  L.  R.  A.  466,  footnote  p.  463,  4& 
S.  W.  965,  holding  damages  for  mental  anguish,  independent  of  physical 
injury,  not  recoverable  for  delay  in  delivering  telegram;  Western  U.  Teleg.  Co. 
v.  Ferguson,  157  Ind.  76.  54  L.  R.  A.  850,  footnote  p.  846.  60  X.  E.  674;  Francis 
v.  \Yestern  U.  Teleg.  Co.  58  Minn.  263,  25  L.  R,  A.  412,  footnote  p.  406.  49  Anu 
St.  Rep.  507,  59  X.  W.  1078;  Burner  v.  Western  U.  Teleg.  Co.  2  Okla.  239, 
4  Inters.  Com.  Rep.  772,  37  Pac.  1087;  Summerfield  v.  Western  U.  Teleg.  Co~ 
S7  Wis.  10.  41  Am.  St-  Rep.  17,  57  N.  W.  973, —  holding  that  mental  anguish 
due  to  failure  to  promptly  deliver  telegram  will  not  support  action;  Western 
U.  Teleg.  Co.  v.  Sklax,  61  C.  C.  A.  283.  126  Fed.  297.  denying  recovery  for  de- 
lay in  delivery  of  telegram,  causing  mental  anguish  unaccompanied  by  pe- 
cuniary loss  or  bodily  injury. 

Cited  in  Western  U.  Teleg.  Co.  v.  See.  94  Ark.  89,  126  S.  W.  78,  to  the  point 
that  damages  for  mental  anguish  are  not  recoverable  against  telegraph  company 
for  negligence  in  failing  to  deliver  message;  Western  U.  Teleg.  Co.  v.  Chouteau, 
28  Okla.  672.  —  L.R.A^(X.S.)  — .  115  Pac.  879,  Ann.  Cas.  1912  D.  S24.  holding 
that  in  absence  of  statute  damages  are  not  recoverable  for  mental  distress  alone 
caused  by  delay  in  delivering  telegram:  Western  U.  Teleg.  Co.  v.  Burris,  102 
C.  C.  A.  3S6.  179  Fed.  95.  holding  no  recovery  could  be  had  for  mental  anguish 
caused  by  the  failure  of  the  defendant  company  to  deliver  a  telegram  announc- 
ing the  death  of  a  relative. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  706,  wnich 
denies  recovery  for  mental  anguish  from  delay  in  delivering  telegram;  Inter- 
national Ocean  Teleg.  Co.  v.  Saunders.  21  L.  R.  A.  810,  which  holds  mental 
suffering  not  element  of  damage  for  failure  to  promptly  deliver  telegram; 
Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  statute  ren- 
dering telegraph  companies  liable  for  delay  in  delivering  messages;  Cowan  v. 
rn  U.  Teleg.  Co.  64  L.  R.  A.  546,  holding  that  mental  anguish  will  sus- 
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tain  action  for  failure  to  properly  transmit  telegram;  Western  U.  Teleg. 
Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains  recovery  for  mental  anguish  for 
failure  to  promptly  deliver  telegram  announcing  serious  illness  of  grandchild; 
Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667,  which  sustains  right  to  damages 
for  mental  anguish  from  failure  to  deliver  telegram,  though  unaccompanied  by 
physical  suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sus- 
tains liability  of  telegraph  company  for  mental  anguish  of  16  year  old  girl  in 
being  compelled  to  drive  two  miles  in  strange  city  after  midnight  with  a 
strange  driver  due  to  its  failure  to  deliver  telegram;  Hancock  v.  Western  U. 
Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damages  for  mere  disappointment 
and  regret  from  failure  of  telegraph  company  promptly  to  deliver  a  death 
message;  Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which  denies  father's 
right  to  recover  for  mental  anguish  in  witnessing  suffering  of  child  because  of 
telegraph  company's  failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  notes  (30  L.R.A. (N.S.)  1138)  on  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery;  (117  Am.  St.  Rep.  310)  on  elements  of  damages  re- 
coverable for  failure  to  transmit  and  deliver  telegrams;  (6  Eng.  Rul.  Cas.  625) 
on  damages  recoverable  for  breach  of  contract. 

Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A. 
73,  57  Am.  St.  Rep.  294,  62  N.  W.  I,  holding  damages  for  mental  suffering,  in 
dependent    of    physical    injury,    recoverable    for    negligence    in    delivery    of   tele- 
gram, character  of  which  is  known  to  telegraph  company. 
Recovery   for  mental   distress   unaccompanied   by  physical   injury. 

Approved  in  Strange  v.  Missouri  P.  R.  Co.  61  Mo.  App.  592,  holding  dis- 
tress of  mind  or  fright,  without  physical  injury,  affords  no  ground  of  action ; 
Grayson  v.  St.  Louis  Transit  Co.  100  Mo.  App.  72,  71  S.  W.  730,  denying  recov- 
ery for  pain  of  mind  from  insulting  language,  unconnected  with  bodily  injury; 
Barnett  v.  Chicago  &  A.  R.  Co.  75  Mo.  App.  454,  holding,  where  tort  not 
malicious,  superadded  disappointment  and  distress  not  sufficient  basis  for  puni- 
tive damages;  Snyder  v.  Wabash  R.  Co.  85  Mo.  App.  497,  holding  injury  to 
feelings,  not  accompanied  by  bodily  injury,  malice,  or  insult,  not  basis  of  dam- 
ages; Spohn  v.  Missouri  P.  R.  Co.  116  Mo.  633,  22  S.  W.  690,  holding  damages 
not  recoverable  for  mental  anguish  alone,  unaccompanied  by  physical  suf- 
fering. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  219,  59  N.  E.  416, 
transferring  case  to  supreme  court  M'ith  recommendation  to  change  rule  al- 
lowing recovery  for  mental  anguish  without  bodily  injury;  Voss  v.  Bolzenius, 
147  Mo.  App.  381,  128  S.  W.  1,  holding  that  mental  strain  and  anguish  together 
with  disgrace  and  humiliation  caused  by  cursing  and  abusing  person,  done  ma- 
liciously, is  sufficient  basis  for  claim  for  damages;  Wilson  v.  St.  Louis  &  S.  F. 
R.  Co.  160  Mo.  App.  658,  142  S.  W.  775;  Bouillon  v.  Laclede  Gaslight  Co.  148 
Mo.  App.  469,  129  S.  W.  401, — holding  that  no  cause  of  action  exists  for  mental 
disturbance,  not  resulting  from  physical  injury,  unless  under  circumstances  of 
malice,  insult  or  inhumanity;  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  55, 
19  L.R.A.(N.S.)  570,  114  N.  W.  353,  14  Ann.  Cas.  462,  holding  damages  could 
not  be  recovered  for  a  delay  an  the  part  of  a  railroad  company  in  the  convey- 
ance of  a  corpse  which  caused  a  delay  in  the  funeral  arrangements;  Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.  122  Mo.  App.  88,  97  S.  W.  1007,  holding  mental 
anguish  might  be  a  proper  element  of  damages  although  no  physical  injury  suf- 
fered by  the  complainant  where  the  accused  guilty  of  malicious  or  insulting  con- 
duct; Harless  v.  Southwest  Missouri  Electric  R.  Co.  123  Mo.  App.  28,  99  S.  W. 
793,  holding  mental  anguish  was  a  proper  element  of  damages  where  a  con- 
ductor of  defendant's  line  put  a  child  of  six  years  of  age  off  the  car  on  the  out- 
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skirts  of  a  city  on  a  cold  day  because  she  had  no  fare;  Crutcher  v.  Big  Four, 
132  Mo.  App.  319,  111  S.  W.  893,  holding  damages  for  the  nervous  shock  of  being 
put  off  a  train  because  her  ticket  was  for  another  line,  the  defendant's  brake- 
man  being  negligent  in  allowing  her  to  board  the  tn.in  were  not  recoverable  by 
plaintiff,  she  having  suffered  no  pecuniary  loss  by  the  blunder;  Shellabarger  v. 
Morris,  115  Mo.  App.  570,  91  S.  W.  1005,  on  mental  anguish  as  an  element  of 
damages. 
Sickness  as  physical  injury. 

Approved  in  Deming  v.  Chicago,  R.  I.  &  P.  R.  Co.  80  Mo.  App.  158,  holding 
sickness  resulting  from  fright  and  overtaxation  of  strength,  due  to  defendant's, 
negligence,  not  such  physical  injury  as  to  justify  damages  for  mental  suffering; 
Hickey  v.  Welch,  91  Mo.  App.  9,  holding  recovery  may  be  had  for  physical 
suffering  due  to  nervous  disease  resulting  from  fright  and  mental  anguish  oc- 
casioned by  tort. 

Cited  in  North  German  Lloyd  S.  S.  Co.  v.  Wood,  18  Pa.  Super.  Ct.  493,. 
holding  mental  suffering  basis  of  damages  when  resulting  from  nervous  sick- 
ness constituting  physical  injury. 

20  L.  R.  A.  178,  CAZASSA  v.  CAZASSA,  92  Tenn.  573,  36  Am.  St.  Rep.   112,. 

22  S.  W.   560. 
Advancement. 

Approved  in  Culberhouse  v.  Culberhouse,  68  Ark.  409,  59  S.  W.  38,  holding 
value  of  advancement  on  policy  of  insurance  should  be  estimated  as  of  time 
beneficial  interest  accrued. 

Cited  in  footnote  to  Rhea  v.  Bagley,  36  L.  R.  A.  86,  which  holds  conveyance 
to  minors  at  request  of  their  father,  who  purchased  property,  an  advancement, 
although  he  remains  in  possession  until  his  death. 

Cited  in  note  (2  Eng.  Rul.  Cas.  263)  on  what  constitutes  an  advancement. 
Whnt  is   delivery  of   deed. 

Cited  in  note  (53  Am.  St.  Rep.  544,  546,  551)  on  what  is  a  delivery  of  a 
deed. 

20  L.  R.  A.  182,  BROWN  v.  COHN,  85  Wis.  1,  54  N.  W7.  1101. 
Absence  of  seal  in  record  of  deed. 

Approved  in  Hiles  v.  Atlee,  90  Wis.  80,  62  N.  W.  940,  holding  tax  deed  not 
so   recorded   as   to   bar   redemption,   when   record   discloses   no   representation   of 
official  seal. 
Sufficiency   of  seal   on   tax   deed. 

Cited  in  Cannon  v.  Gorham,  136  Ga.  170,  71  S.  E.  142,  Ann.  Cas.  1912  C,  39, 
holding  that  deed,  reciting  that  corporate  name  was  signed  by  president  and 
corporate  seal  attached  by  secretary,  and  name  of  corporation  is  followed  by 
(L.  S.)  is  prima  facie  valid;  Clarke  v.  Tilden,  72  Kan.  578,  84  Pac.  139,  holding 
a  tax  deed  was  not  void  for  the  want  of  a  seal  where  no  evidence  introduced  to 
show  that  the  seal  used  was  not  the  seal  of  the  county  in  which  the  sale  was- 
made;  Laughlin  v.  Kieper,  125  Wis.  165,  103  N.  W.  264,  holding  a  tax  deed  was 
not  rendered  invalid  because  the  seal  used  bore  the  words  "the  seal  of  the  county 
clerk"  when  the  statute  provided  for  the  execution  of  tax  deeds  under  the  seal 
of  the  county. 

20  L.  R.  A.  185,  STATE  v.  BOSTON  CLUB,  45  La.  Ann.  585,  12  So.  895. 
lini  >    of  social  club  to  take  out  liquor  license. 

Approved  in  Manassas  Club  v.  Mobile,  121  Ala.  564,  25  So.  628,  holding  club- 
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selling  liquor  to  members  and  guests,  but  not  for  profit,  not  engaged  in  selling 
within  statute  requiring  license;  State  v.  Austin  Club,  89  Tex.  26,  30  L.  R.  A. 
503,  33  S.  W.  113,  holding  incorporated  social  club  which  does  not  sell  liquor 
for  profit,  and  only  to  its  members,  not  engaged  in  selling  within  statute  impos- 
ing tax  on  business  of  liquor  selling. 

Cited  in  People  v.  Craig,  loo  111.  App.  75,  holding  that  use  of  lockers  by  social 
•club  to  distribute  liquor  to  members  in  anti-saloon  territory,  is  evasion  of  stat- 
ute; Ada  County  v.  Boise  Commercial  Club,  20  Idaho,  437,  38  L.R.A.  (N.S.) 
110,  118  Pac.  1086,  holding  that  social  club  which  delivers  liquor  to  members  for 
cash  must  take  out  license;  Cuzner  v.  California  Club,  155  Cal.  312,  20  L.R.A. 
(N.S.)  1099,  100  Pac.  868,  holding  an  ordinance  imposing  a  liquor  tax  on  the 
carrying  on  of  the  business  of  a  retail  liquor  dealer  did  not  apply  to  a  bona  fide 
social  club  which  sells  liquor  to  its  members  and  guests;  Manning  v.  Canon  City, 
45  Colo.  577,  23  L.R.A.  (X.S.)  195,  101  Pac.  978,  holding  where  the  members  of 
a  club  authorized  its  board  of  control  to  dispose  of  liquor  belonging  to  the  club, 
the  sale  of  liquor  to  members  under  such  circumstances  was  a  sale  within  the 
meaning  of  an  ordinance  imposing  a  fine  for  the  sale  of  intoxicating  liquors  ; 
State  ex  rel.  Young  v.  Minnesota  Club,  106  Minn.  522,  20  L.R.A.  (N.S.)  1105. 
119  N.  W.  494,  holding  the  sale  of  liquor  by  the  defendant  club  to  its  members 
in  less  quantities  than  five  gallons  was  a  sale  of  intoxicating  liquor  within  the 
meaning  of  an  ordinance  prohibiting  the  sale  of  intoxicating  liquor  without  a 
license. 

Cited  in  footnotes  to  State  ex  rel.  Bell  v.  St.  Louis  Club,  26  L.  R.  A.  573, 
which  holds  distribution  of  liquor  among  members  by  social  club  not  a  sale; 
People  v.  Adelphi  Club,  31  L.  R.  A.  510,  which  holds  distribution  of  liquor 
by  social  club  to  members  not  illegal  sale;  State  ex  rel.  Stevenson  v.  Law  & 
Order  Club,  62  L.  R.  A.  885,  denying  right  of  incorporated  social  club  to  dis- 
pense liquor  to  members,  without  license,  by  device  to  evade  statute. 

Cited  in  note   (12  L.R.A.  (N.S.)   522)   on  applicability  of  liquor  laws  to  social 


Distinguished  in  State  ex  rel.  Bell  v.  St.  Louis  Club,   125  Mo.  330,  26  L.  R. 
A.  581,  28  S.  W.  604,  holding  distribution  of  liquors  among  members  of  social 
club  of  limited  membership  not  sale  requiring  it  to  take  out  license. 
Sunday  closing;  law. 

Approved  in  State  v.  Gelpi,  48  La.  Ann.  521,   19  So.  468,  holding  social  club 
in   which   liquors   are   sold   within   statute   requiring   stores,   shops,   and   saloons 
to    close    on    Sunday. 
Social   clnb   as  nonlmsiness   organization. 

Cited  in  State  v.  New  Orleans  Chess,  C.  &  Whist  Club,  116  La.  48,  40  So.  526, 
holding  the  conducting  of  a  social  club  is  not  the  carrying  on  of  a  business 
within  the  meaning  of  the  liquor  laws  of  the  state;  Rideau  Club  v.  Ottawa,  15 
Ont.  L.  Rep.  127,  holding  a  social  club  having  no  capital  stock  and  m>  earnings 
to  be  divided,  although  it  furnishes  meals  and  liquors  to  members  and  guests,  is 
not  such  a  club  as  is  liable  to  a  "business  assessment"  within  the  meaning  of  a 
statute. 

20  L.  R.  A.   192,  BARBOUR  v.  NATIONAL  EXCH.  BANK,  50  Ohio  St.  90,  33 

N.  E.  542. 
Right  to  set-off. 

Approved  in  St.  Paul  &  M.  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am.  St.  Rep. 
576,  58  N.  W.  826,  holding  right  of  equitable  set-off  existing  in  favor  of  debtor 
-of  insolvent  not  affected  by  latter  's  assignment. 
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Cited  in  Heintz  v.  Sawyer,  1  Ohio  X.  P.  X.  S.  154,  13  Ohio  S.  &  C.  P.  Dec. 
723,  on  right  to  set-off  of  all  payments  on  'payment  of  mortgage. 

Cited  in  note  (56  L.R.A.  701)  on  set-oil  of  judgment  against  national  bank  for 
usurious  interest. 

Distinguished  in  Gellhaus  v.  Allemania  L.  &  Bldg.  Asso.  '4  Ohio  X.  P.  N.  S. 
256,  6  Ohio  S.  &  C.  P.  Dec.  444.  holding  in  action  by  stockholder  withdrawing 
from  building  association  for  paid  up  instalments  and  dividends,  association  can 
set-off  claim  for  wrongful  disbursement  of  money  by  plaintiff  as  treasurer;  Mc- 
Neill  v.  Stewart  Electric  Co.  15  Ohio  S.  &  C.  P.  Dec.  469,  2  Ohio  L.  Rep.  336, 
holding  in  action  on  contract  of  employment  a  cause  of  action  for  alleged  wrong- 
ful attachment  in  same  proceeding  in  lower  court  cannot  be  enforced  as  set-off. 
"Whether  action  to  recover  usurious  interest  on  contract  or  tort. 

Cited  in  Gelhaus   v.  Allemania   Loan  &   Bldg.  Asso.  4  Ohio  N.  P.  256,  court 
holding  it  not  authority  for  proposition  that  action  to  recover  usurious  interest 
paid  by  customer  to  bank  does  not  arise  on  contract. 
l',nv<'<    of    bunk's    taking    usurious    interest. 

Cited  in  note  (56  L.  R.  A.  701)  on  forfeiture  or  other  effect  of  taking  or  re- 
serving illegal  interest  by  national  bank. 

20  L.  R.  A.   197,  MARION  v.   BOARD  OF  EDUCATION,  97  Cal.   606,  32  Pac. 

643. 
li  iii  h  I   of  removal. 

Cited  in  Patton  v.  Board  of  Health,  127  Cal.  392,  78  Am.  St.  Rep.  66,  59  Pac. 
702,  to  point  that  statute  authorizing  removal  of  appointee  only  for  just  cause 
implies  right  to  notice  and  opportunity  to  be  heard;  Bates  v.  Board  of  Educa- 
tion, 139  Cal.  148,  72  Pac.  907,  sustaining  discretion  of  board  of  education  to 
retire  teachers  without  pay,  in  interests  of  economy;  Barthel  v.  Board  of  Educa- 
tion, 153  Cal.  379,  95  Pac.  892,  holding  a  teacher  duly  elected  for  a  certain  year 
could  not  be  removed  by  the  board  before  the  commencement  of  the  school  year 
without  notice  of  such  contemplated  dismissal  the  board  only  having  the  power 
of  dismissal  on  the  adverse  finding  of  the  classification  committee. 

Cited  in  footnotes  to  Freeman  v.  Bourne,  39  L.  R.  A.  510,  which  holds  dis- 
missal of  school  superintendent  authorized  by  indictment  for,  and  conviction  of, 
adultery;  Gillan  v.  Normal  Schools,  24  L.  R.  A.  336,  which  holds  power  to  re- 
move normal  school  teacher  at  pleasure  not  reviewable  by  courts ;  Gillan  v. 
Normal  Schools,  24  L.  R.  A.  336,  which  holds  power  of  board  of  regents  to  re- 
move normal  school  teacher  at  pleasure  cannot  be  limited  by  by-law  or  contract 
of  board. 
Validity  of  contract  authorizing-  extra  charge  for  special  studies. 

Cited  in  footnote  to  Major  v.  Cayce,  30  L.  R.  A.  697,  which  holds  valid, 
contract  giving  school  teacher  right  to  charge  extra  from  pupils  taking  special 
studies. 

20  L.  R.  A.   199,  NUGENT  v.  POWELL,  4  Wyo.   173,  62  Am.  St.  Rep.   17,  33 

Pac.  23. 
Rights  of  parents  in   their  minor  children. 

Cited  in  Swift  &  Co.  v.  Johnson,   1  L.R.A. (N.S.)    1168,  71   C.  C.  A.  619,   138 
Fed.   873;    Mill   v.   Brown,   31    Utah,   484,    120   Am.   St.    Rep.   935,    88    Pac.    609; 
Purington  v.  Jamrock,  195  Mass.  200,  18  L.R.A.(N.S.)    931,  80  N.  E.  802,— on 
the  nature  of  the  rights  had  by  parents  in  their  minor  children. 
Right   to   custody   of  child. 

Approved  in   Schroeder  v.   State,  41   Neb.   750,   60   N.   W.   89,  holding  right 
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of  father  to  custody  of  child  not  for  benefit  of  father  but  for  benefit  of  child.. 

Cited  in  Tytler  v.  Tytler,  15  Wyo.  329,  123  Am.  St.  Rep.  1067,  89  Pac.  1,  hold- 
ing the  right  of  a  father  to  children  living  with  the  mother  is  to  be  determined 
with  reference  to  the  best  interests  of  the  children  although  a  statute  existed 
providing  that  the  father  when  living  was  entitled  to  the  custody  of  the  children ; 
Briggs  v.  State,  13  Wyo.  99,  77  Pac.  901,  holding  a  wife  was  not  guilty  of  kid- 
napping in  taking  her  child  from  the  state  where  the  husband  abandoned  her  and- 
the  child  and  made  no  objection  though  he  knew  of  her  intention  to  take  the  child 
to  another  state. 

Cited  in  footnotes  to  Re  Young,  36  L.  R.  A.  224,  which  denies  grandparents' 
right  to  custody  of  children  to  exclusion  of  guardian  appointed  in  father's  will 
although  person  with  whom  will  directs  guardian  to  leave  children  is  im- 
proper custodian;  Hibbette  v.  Bains.  51  L.  R.  A.  839,  which  sustains  father's- 
right  to  custody  of  child,  notwithstanding  assent  to  wife's  deathbed  contract 
to  give  custody  to  her  relatives;  Anderson  v.  Young,  44  L.  R.  A.  277,  which 
sustains  court's  power  to  uphold  in  interest  of  child,  custody  held  under  void: 
agreement  with  parent;  Kelsey  v.  Green,  38  L.  R.  A.  471,  which  denies  absolute 
right  of  guardian  appointed  on  father's  application,  as  against  guardian  ap- 
pointed in  other  state  where  child  actually  resides;  Re  Reiss,  25  L.  R.  A.  798, 
which  denies  power  of  court  to  compel  father  to  send  children  to  visit  their 
grandmother. 

Cited  in  note    (88  Am.   St.   Rep.  870)    on   contracts  for  transfer  of  parental 
custody  and  responsibility. 
Notice  to  parent  in  adoption   proceedings. 

Approved  in  Parsons  v.  Parsons,  101  Wis.  82,  70  Am.  St.  Rep.  894,  77  N.  W- 
147,  holding  notice  to  parent  not  requisite  to  determination  of  fact  of  abandon- 
ment in  adoption  proceedings. 

Cited  in  Re  MacRae,  189  X.  Y.  149,  81  N.  E.  956,  12  Ann.  Cas.  505,  holding 
where  a  child  had  been  adopted  by  her  paternal  grandparents  it  might  be  sub- 
sequently adopted  by  the  maternal  grandparents  without  notice  to  or  the  con- 
sent of  the  child's  natural  father;  Beatty  v.  Davenport.  45  Wash.  560,  122  Am. 
St.  Rep.  937,  88  Pac.  1109,  13  Ann.  Cas.  585,  holding  an  order  of  adoption  may 
be  attacked  in  habeas  corpus  proceedings  for  the  possession  of  the  child  where 
the  parent  was  not  a  party  to  the  proceedings  for  adoption  or  given  notice 
thereof. 

Cited  in  footnote  to  Schiltz  v.  Roenitz,  21  L.  R.  A.  483,  which  requires  notice 
to  parent  of  proceedings  for  adoption  of  child,  based  on  abandonment. 

Cited  in  notes   (18  L.R.A.  (N.S.)    927)    on  constitutionality  of  statute  permit- 
ting adoption  of  child  without  consent  of  parents;    (30  L.R.A.  (N.S.)    147,  149, 
150)   on  validity  of  adoption  without  consent  of  parents;    (39  Am.  St.  Rep.  212,. 
221)   on  notice  to  parent  in  adoption  proceedings. 
Filing  adoption   papers. 

Cited  in  J.  M.  Guffey  Petroleum  Co.  v.  Hooks,  47  Tex.  Civ.  App.  567,  106  S.  W. 
690,  holding  an  instrument  of  adoption  was  not  invalid  because  of  the  failure 
of  the  clerk  of  the  county  court  to  record  the  instrument  where  it  was  duly  exe- 
cuted and  properly  filed  for  record  in  the  proper  office;  Re  Marchant,  121  Wis. 
532  99  N.  W.  320,  holding  an  order  of  adoption  was  not  rendered  void  because  cf 
the  failure  of  the  county  court  to  record  the  order  as  required  the  order  being 
proper  in  every  respect. 

Cited  in  footnote  to  Re  Johnson,  21  L.  R.  A.  380,  which  holds  filing  of  adop- 
tion papers  before  appearance  of  parties  immaterial. 
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Descent  of  land  to  adopted  child. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 
(  oiicl  usi  \  <-iM-s>i  of  adoption  proceeding's. 

Approved  in  Re  McKeag,  141  Cal.  411,  99  Am.  St.  Rep.  80,  74  Pac.  1039,  hold- 
ing adoption  proceedings  conclusive  upon  parties  thereto  and  their  privies. 

Cited  in  Coleman  v.  Coleman,  81  Ark.  12,  98  S.  W.  733,  holding  the  jurisdic- 
tion of  the  court  making  an  order  of  adoption  was  not  subject  to  attack  on  the 
ground  that  the  statutory  requirement  that  it  be  shown  that  the  residence  of 
the  parents  was  unknown  was  not  complied  with,  by  the  brother  of  the  adoptive 
father,  or  one  claiming  through  him;  Sullivan  v.  People,  224  111.  476,  79  N.  E. 
695,  on  a  decree  of  adoption  as  not  subject  to  attack  by  others  than  the  parents 
of  the  child. 

Cited  in  notes    (30  L.R.A.  (N.S.)    159)    on  rights  of  parties  to  adoption  pro- 
ceedings, or  their  privies  to  attack  decree;    (39  Am.  St.  Rep.  216,  217)   on  col- 
lateral attack  on  adoption  proceedings. 
Construction  of  adoption  statutes. 

Approved  in  Ferguson  v.  Herr,  64  Neb.  665,  94  N.  W.  542,  holding  that  stat- 
ute providing  for  adoption  of  children  should  be  liberally  construed,  with  a  view 
to  uphold  decrees  entered  thereunder. 

Cited  in  note   (109  Am.  St.  Rep.  675)   on  construction  of  adoption  statutes. 
Public  supervision  over  children. 

Cited  in  footnote  to  People  v.  Ewer,  25  L.  R.  A.  794,  which  holds  valid,  act 
prohibiting  employment  of  girls  under  fourteen  as  dancers  or  in  theatrical  ex- 
hibitions. 

20  L.  R.  A.  207,  JANSEN  v.  WILLIAMS,  36  Neb.  869,  55  N.  W.  279. 
Agent's  duty  to  disclose  facts. 

Approved  in  Strawbridge  v.  Swan,  43  Neb.  787,  62  N.  W.  199,  holding  real 
estate  agent  who  has  acted  for  both  parties  may  claim  compensation  when  his 
dual  employment  was  known,  and  he  simply  brought  parties  together. 

Cited  in  Duesman  v.  Hale,  55  Neb.  582,  76  N.  W.  205,  holding  person  acting 
in  fiduciary  capacity  for  two  parties,  and  who  gains  personal  advantage  which  he 
seeks  to  enforce,  must  show  fairness  of  transaction;  Humphrey  v.  Robinson,  134 
N.  C.  437,  46  S.  E.  953,  holding  broker  failing  to  make  full  disclosure  to  prin- 
cipal of  material  facts  cannot  recover  commissions;  Northup  v.  Bathrick,  80 
Neb.  38,  113  N.  W.  808,  holding  an  agent  having  authority  to  sell  real  and  per- 
sonal property  for  a  certain  sum,  cannot  without  the  consent  of  the  principal 
take  over  the  personal  property  for  their  own  benefit  on  affecting  a  sale  of  the 
real  estate  for  the  authorized  sum;  Van  Dusen  v.  Bigelow,  13  N.  D.  283,  67 
L.R.A.  291,  100  N.  W.  723,  holding  a  person  having  the  agency  of  a  house  and 
lot  for  the  collection  of  the  rents,  payment  of  taxes,  etc.,  who  gives  advice  to  the 
owner  as  to  the  value  of  certain  farm  lands  cannot  purchase  such  lands  for  his 
own  benefit  without  disclosing  such  fact  to  his  principal. 

Cited  in  footnote  to  Holmes  v.  Cathcart,  60  L.  R.  A.  734,  which  requires 
agent,  authorized  to  make  sale  or  exchange  at  specified  terms,  to  disclose  to  prin- 
cipal facts  as  to  more  advantageous  offer  learned  of. 

Cited  in  note   (45  L.  R.  A.  35,  37,  41,  42,  43)   on  fraud  and  secret  dealings  or 
interest  of  real   estate  brokers  as  affecting  their  commissions. 
Sale  or  purchase  by  agent. 

Approved  in  Oliver  v.  Lansing,  48  Neb.  354,  67  N.  W.  195,  holding  trusted 
agent  who  sells  his  own  lands  to  principal  liable  for  difference  between  its  real 
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value  and  sum  charged;  Bedford  Coal  &  Coke  Co.  v.  Parke  County  Coal  Co.  44 
Ind.  App.  392,  89  X.  E.  432,  holding  that  agent  of  corporation  has  no  right  to 
sell  property  of  corporation  to  himself;  Johnson  v.  Knappe,  24  S.  D.  422,  123  X. 
W.  857,  holding  that  agent  of  mortgagee  could  not  purchase  fee  and  hold  it  as 
his  own  when  mortgagee  through  him  was  foreclosing  on  land,  but  upon  such 
purchase  he  became  trustee  for  mortgagee;  Fisk  v.  Waite,  53  Or.  149,  99  Pac. 
283,  holding  subagent  for  sale  of  land  cannot  himself  purchase  for  resale  at  a 
profit  without  full  notice  to  principal. 

Cited  in  footnotes  to  Trice  v.  Comstock,  61  L.  R.  A.  176,  which  denies  right  of 
one  employed  to  conduct  probable  customers  to  principals  engaged  in  reselling  at 
advances,  options  procured  from  owners,  to  purchase  for  own  benefit  adversely 
to  principals,  even  after  agency  terminates;  Van  Dusen  v.  Bigelow,  67  L.R.A. 
288,  which  holds  that  agent  for  collecting  rent,  paying  tax,  seeing  to  repairs,  and 
giving  advice  as  to  value  of  farm  lands,  cannot  purchase  for  himself  without  full 
disclosure  of  all  facts  bearing  on  the  value  of  the  land;  State  v.  Edwards,  69 
L.R.A.  667,  which  denies  right  of  commission  merchants  to  whom  grain  is  con- 
signed for  sale  on  commissions  to  purchase  themselves  after  business  hours  at 
highest  price  of  the  day  on  the  board  of  trade. 

Cited  in  note   (80-^m.  St.  Rep.  565,  566)   on  purchase  by  agent  of  principal's 
property. 
Dual  employment. 

Cited  in  Lemon  v.  Little,  21  S.  D.  637,  114  X.  W.  1001,  holding  that  agent 
who  acts  without  principal's  knowledge  for  both  parties  cannot  recover  com- 
pensation from  principal,  whether  principal  was  injured  or  not;  McClure  v. 
Ullman,  102  Mo.  App.  704,  77  S.  W.  325,  holding  a  contract  for  the  sale  of  land 
made  through  an  agent  is  void  as  against  public  policy  where  the  agent  acts  for 
both  parties  without  the  seller's  knowledge  of  his  agency  for  the  purchaser. 

Cited  in  footnote  to  Strong  v.  Brennan,  47  L.  R.  A.  792,  which  denies  right  of 
attorney  to  recover  for  services  to  association  employing  him,  when  also  engaged 
and    paid    by   adverse    party. 
Forfeiture  of  commission  for  misconduct. 

Cited  in  Hahl  v.  Kellogg,  42  Tex.  Civ.  App.  639,  94  S.  W.  389,  holding  an  agent 
was  guilty  of  such  misconduct  as  would  not  entitle  him  to  compensation  for 
procuring  a  sale  of  land  where  he  represented  to  the  owner  the  amount  he  was 
to  receive  for  the  land  and  the  owner  executed  the  deed  in  reliance  upon  his 
representations;  Easterly  v.  Mills,  54  Wash.  360,  28  L.R.A. (X.S.)  955,  103  Pac. 
475,  on  fraud  on  the  part  of  agent  as  rendering  him  liable  to  a  forfeiture  of  his 
commission. 
Presumption  of  agency. 

Approved  in  Judkins  v.  Burr,  1  Xeb.  (Unof.)  270,  95  N.  W.  475,  holding 
agency  not  presumed  where  interests  of  alleged  principal  and  agent  are  adverse. 
Interest  as  disqualifying^ 

Cited  in  Havemeyer  v.  Dahn,  48  Xeb.  536,  33  L.R.A.  334,  67  X.  D.  489  (dissent- 
ing opinion),  majority  holding  attorney  who  is  notary  public  not  disqualified 
from  taking  mortgage  made  to  his  client  to  secure  claim  which  attorney  holds 
for  collection;  Horbach  v.  Tyrrell,  48  Xeb.  528,  37  L.  R.  A.  439,  67  X.  W.  485 
(dissenting  opinion),  majority  holding  notary  public  not  disqualified  from  tak- 
ing acknowledgement  of  mortgage  made  to  corporation  of  which  he  is  secretary 
and  treasurer. 
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20  L.  R.  A.  210,  SUPREME  SITTING,  0.  I.  H.  v.  BAKER,  134  Ind.  293,  33  N. 
E.  1128. 

Action  by  receiver  to  enjoin  collection  of  taxes  in  Schmidt  v.  Failey,  148  Ind. 
150,  37  L.  R.  A.  442,  47  X.  E.  326. 

Action  to  compel  payment  of  judgment  by  receiver  appointed  in  other  state  in 
Mosher  v.  Supreme  Sitting  of  1.  H.  88  Hun,  394,  34  N.  Y.  Supp.  810. 
Appointment  of  receiver. 

Approved  in  Sheridan  Brick  Works  v.  Marion  Trust  Co.  157  Ind.  298,  87  Am. 
St.  Rep.  207,  61  X.  E.  666,  holding  receiver  properly  appointed  in  suit  against 
corporation,  where  stockholders  unable  to  agree  on  officers  and  plant  remains 
idle;  State  ex  rel.  Independent  Dist.  Teleg.  Co.  v.  Second  Judicial  Dist.  Court, 
15  Mont.  336,  27  L.  R.  A.  397,  footnote  p.  392,  48  Am.  St.  Rep.  682,  39  Pac.  316, 
holding  receiver  may  be  appointed  on  application  of  minority  stockholders  pend- 
ing investigation  of  charges  of  outrageous  fraud  by  managers ;  Hay  v.  McDaniel, 
26  Ind.  App.  687,  60  X.  E.  729,  refusing  to  appoint  receiver  of  land  in  suit  by 
owner  against  life  tenant,  on  ground  that  latter  has  failed  to  repair  premises 
or  pay  taxes;  Huntington  County  Loan  &  Sav.  Asso.  v.  Fulk,  158  Ind.  114,  63 
N.  E.  123,  holding  appointment  of  receiver  for  insolvent  building  and  loan  asso- 
ciation invalid  unless  recommended  by  auditor. 

Cited  in  Re  Lewis,  52  Kan.  665,  35  Pac.  287,  holding  corporate  assets  which 
are  being  dissipated  will  be  preserved  under  supervision  of  court  and  restored  to 
officers  of  corporation  when  deemed  safe  and  prudent;  Sheridan  Brick  Works  v. 
Marion  Trust  Co.  157  Ind.  298,  87  Am.  St.  Rep.  207,  61  X.  E.  G66,  holding  that 
receiver  of  corporation  should  be  appointed  where  indebtedness  is  large,  works 
are  idle,  and  internal  dissensions  prevent  election  of  officers ;  State  ex  rel.  Bar- 
ton v.  Farmers'  &  M.  Ins.  Co.  90  Xeb.  672,  134  X.  W.  284,  holding  that  under 
statute  court  may  after  decree  of  dissolution,  appoint  receiver  to  close  up  busi- 
ness of  corporation;  Feess  v.  Mechanics'  State  Bank,  84  Kan.  835,  —  L.R.A. 
(X.S.)  — ,  115  Pac.  563,  to  the  point  that  at  common  law  court  of  equity  had 
no  authority  at  suit  of  stockholder,  to  dissolve  corporation;  Thayer  v.  Kinder, 
45  Ind.  App.  112,  89  X.  E.  408,  holding  that  stockholder  of  corporation  which 
is  in  imminent  danger  of  insolvency  may  maintain  suit  for  appointment  of  re- 
ceiver; Guynn  v.  Xewman,  174  Ind.  162,  90  X.  E.  759,  holding  that  order  ap- 
pointing receiver  of  corporation  is  not  void  because  complaint  does  not  state 
sufficient  facts  where  evidence  on  hearing  supplies  facts;  John  H.  McGowan  Co. 
v.  Ingalls,  60  Fla.  121,  53  So.  932,  to  the  point  that  court  of  equity  has 
power  to  appoint  receiver  of  corporation  upon  due  notice;  Platner  v.  Kirby,  138 
Iowa,  267,  115  X.  W.  1032,  holding  a  corporation  will  not  be  dissolved  and  a 
receiver  appointed  at  the  request  of  the  minority  of  the  stockholders  because  the 
business  is  a  losing  under  the  majority  management  where  it  does  not  appear 
the  corporation  is  insolvent;  Huntington  County  Loan  &  Sav.  Asso.  v.  Fulk, 
158  Ind.  114,  63  X.  E.  123,  on  courts  of  equity  as  having  no  power  in  the  absence 
of  an  express  statute  to  wind  up  the  affairs  of  an  insolvent  corporation. 

Cited  in  footnotes  to  State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear,  33  L.  R. 
A.  341,  which  denies  right  to  have  temporary  receiver  appointed  without  afford- 
ing hearing  to  party  affected ;  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  author- 
izes appointment  of  receiver  of  trading  corporation  in  case  of  deadlock  from 
dissensions  of  stockholders;  W7allace  v.  Pierce- Wallace  Pub.  Co.  38  L.  R.  A-  122, 
which  denies  right  to  appoint  receiver  for  dissensions  between  equal  owners  of 
stock;  Columbian  Athletic  Club  v.  State,  28  L.  R.  A.  727,  which  authorizes  ap- 
pointment of  receiver  of  corporation  forfeiting  franchise  by  unlawfully  conduct- 
ing prize  fights;  State  ex  rel.  Amsterdamsch  Trustees  Kantoor  v.  Superior  Court, 
37  L.  R.  A.  Ill,  which  denies  right  to  appoint  receiver  before  judgment  in  pro- 
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ceeding  on  behalf  of  state;  Phillips  v.  Providence  Steam  Engine  Co.  45  L.  R.  A. 
560,  which  refuses  to  appoint  receiver  in  suit  by  minority  stockholder  for  cor- 
poration unable  to  continue  business;  Vila  v.  Grand  Island,  E.  L.  I.  &  C.  S.  Co. 
63  L.R.A.  791,  which  denies  right  to  appoint  receiver  for  corporation  in  an  inde- 
pendent action  where  that  is  the  only  relief  asked  for;  Slover  v.  Coal  Creek  Coal 
Co.  68  L.R.A.  852,  which  holds  that  equity  will  not  appoint  a  receiver  for  assets 
of  a  mining  corporation  at  suit  of  plaintiff  in  action  against  it  for  damages  on 
ground  that  it  is  exhausting  the  mine. 

Cited  in  notes  (39  L.R.A.  (N.S.)  1033)  on  inherent  equity  jurisdiction  to  ap- 
point receiver  or  wind  up  corporation  because  of  mismanagement  or  fraud;  (72 
Am.  St.  Rep.  47,  49,  50,  54,  55,  58)  as  to  when  appointment  of  receiver  is  proper; 
(118  Am.  St.  Rep.  205)  as  to  when  and  at  whose  instance  a  receiver  of  a  corpo- 
ration may  be  appointed. 

Distinguished  in  State  v.  Union  Nat.  Bank,  145  Ind.  549,  57  Am.  St.  Rep.  209, 
44  N.  E.  585,  holding  receiver  of  property  of  individual  cannot  be  appointed  in 
suit  by  creditors  in  which  it  is  sole  relief  sought;  Slover  v.  Coal  Creek  Coal  Co. 
113  Tenn.  439,  68  L.R.A.  857,  106  Am.  St.  Rep.  851,  82  S.  W.  1131,  holding  equity 
had  no  power  to  appoint  a  receiver  for  a  corporation  where  no  grounds  for  sup- 
posing its  insolvency  except  the  fact  of  damage  suits  having  been  brought  which 
in  the  aggregate  exceeded  the  total  assets  of  the  corporation. 
Jurisdiction  of  action. 

Approved  in  Chicago  &  S.  E.  R.  Co.  v.  Kenney,  159  Ind.  77,  62  N.  E.  26,  hold- 
ing court  has  jurisdiction  of  action  by  several  plaintiffs  for  appointment  of  re- 
ceiver, although  parties  are  not  jointly  interested  in  claims  sought  to  be  enforced. 
Review  of  order  appointing-  receiver. 

Approved  in  Chicago  &  S.  E.  R.  Co.  v.  McBeth,  149  Ind.  80,  47  N".  E.  678,  hold- 
ing appointment  of  receiver  will  not  be  reviewed  on  appeal  when  affidavits  sup- 
plementing complaint  and  on  which  appointment  was  made  are  not  preserved  in 
record. 
Review  of  complaint  on  appeal  from  order  appointing  receiver. 

Approved  in  Tuttle  v.  Blow,  163  Mo.  643,  63  S.  W.  839,  holding  on  appeal  from 
action  of  trial  court  refusing  to  vacate  order  appointing  receiver,  court  will  only 
consider  whether  complaint  is  sufficient  to  call  into  action  power  of  court  to 
make  order;  Sullivan  Electric  Light  &  P.  Co.  v.  Blue,  142  Ind.  408,  41  N.  E.  805, 
holding  on  appeal  from  interlocutory  order  appointing  receiver,  sufficiency  of 
complaint  reviewable  so  far  as  it  relates  to  statement  of  cause  of  action  for  ap- 
pointment of  receiver;  Gray  v.  Oughton,  146  Ind.  286,  45  N.  E.  191,  holding  in- 
sufficiency of  complaint  cannot  be  urged  on  appeal  from  interlocutory  order  ap- 
pointing receiver;  Levin  v.  Florsheim  &  Co.  161  Ind.  462,  68  N.  E.  1025,  holding 
sufficiency  of  complaint  in  principal  action  not  reviewable  on  appeal  from  order 
appointing  receiver  pendente  lite. 

Cited  in  Sallee  v.  Soules,  168  Ind.  628,  81  N.  E.  587,  holding  an  appeal  from 
the  appointment  of  a  receiver,  alleged  errors  relating  to  a  motion  to  make  the 
complaint  more   specific  having  but  slight  relation  to  the  question  to  be   con- 
sidered, will  not  be  separately  considered. 
Collateral  attack  npon  appointment. 

Cited  in  footnote  to  Whitney  v.  Hanover  Nat.  Bank,  23  L.  R.  A.  531,  denying 
right  to  collaterally  attack  appointment  of  receiver  in  suit  by  general  creditors. 
Mutual  insurance  association. 

Cited  in  Cowen  v.  Failey,  149  Ind.  383,  49  N.  E.  270,  to  point  that  Order  of 
Iron  Hall  is  a  mutual  insurance  association. 
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Stockholders'   suits. 

Distinguished  in  Independent  Brewing  Asso.  v.  Klein,  135  111.  App.  253,  hold- 
ing a  bill  by  a  stockholder  questioning  the  validity  of  official  acts  of  manage- 
ment which  were  not  ultra  vires  will  be  dismissed  where  such  acts  approved  by 
the  stockholders.  • 

20  L.  R.  A.  222,  KIXZY  v.  KIXZY,  115  Mo.  496,  22  S.  W.  497. 
Forfeiture   of   property    rights   by   divorce. 

Approved  in  Bufe  v.  Bufe,  88  Mo.  App.  630,  holding  divorce  granted  for  wife's 
desertion  does  not  forfeit  her  rights  acquired  by  antenuptial  agreement,  where 
statute  provides  for  forfeiture  of  rights  acquired  by  virtue  of  marriage;  Saunders 
v.  Saunders,  144  Mo.  490,  46  S.  W.  428,  holding  that  wife's  interest  arising  from 
deed  in  consideration  of  dower  not  devested  by  subsequent  divorce  on  ground  of 
wife's  abandonment. 

Cited  in  McNutt  v.  McXutt,  78  Ark.  354,  95  S.  W.  778,  holding  statute  requir- 
ing restoration  of  property  upon  divorce  is  inapplicable  to  property  conveyed  to 
wife  upon  voluntary  separation. 

Cited  in  notes  (69  L.R.A.  379)  on  effect  of  divorce  on  conveyance  by  husband 
to  wife;  (39  L.R.A. (N.S.)  193)  on  applicability  of  statutory  provision  for 
restoration  of  property  on  divorce,  to  voluntary  gifts  or  conveyances. 

Distinguished  in  Leavy  v.  Cook.  171  Mo.  296,  71  S.  W.  182,  holding  adultery 
or  divorce  of  wife  forfeits  jointure  acquired  under  antenuptial  contract. 

Disapproved   in  Thomas  v.   Thomas,  27   Okla.  791,   35   L.R.A. (N.S.)    128,   109 
Pac.  825,  Ann.  Cas.  1912  C,  713,  holding  that  where  husband  placed  title  to  land 
in  wife,  but  afterwards  secured  divorce  from  her,  he  may  in  action  for  posses- 
sion of  same  by  wife  set  up  defense  upon  equitable  grounds. 
Presumption  as  to  deed  taken  in  wife's  name. 

Approved  in  Ilgenfritz  v.  Ilgenfritz,  116  Mo.  435,  22  S.  W.  786,  and  Curd  v. 
Brown,  148  Mo.  92,  49  S.  W.  990,  holding  conveyance  made  to  wife  at  husband's 
direction  presumed  settlement  for  her  benefit  in  absence  of  evidence  that  she  wag 
to  hold  in  trust. 

20  L.  R:  A.  223,  STATE  v.  McFETRIDGE,  84  Wis.  473,  54  N.  W.  1,  998. 
Interest   on   public   funds. 

Followed  in  State  v.  Harshaw,  84  Wis.  536,  54  N.  W.  17,  holding  state  may 
recover  interest  on  public  fvinds  received  by  treasurer's  bondsman  who  deposited 
such  interest  in  his  own  name  as  trustee. 

Approved  in  Thompson  v.  Territory,  10  Okla.  420,  63  Pac.  355,  holding  treas- 
urer must  account  for  interest  received  from  public  funds  on  deposit;  Vansant  v. 
State,  96  Md.  129,  53  Atl.  711,  holding  clerk  of  court  not  entitled  on  ground  of 
usage  to  retain  interest  on  public  money  deposited  by  him ;  Baker  v.  Williams 
Bkg.  Co.  42  Or.  223,  70  Pac.  711,  holding,  on  failure  of  bank,  public  officer  not 
entitled  to  interest  on  public  funds  deposited  by  him. 

Cited  in  Adams  v.  Williams,  97  Miss.  143,  30  L.R.A. (N.S.)  868,  52  So.  865, 
Ann.  Cas.  1912  C,  1129,  holding  that  surety  of  custodian  of  public  money  is 
liable  to  account  for  interest  which  he  receives  upon  it;  Rhea  v.  Brewster,  130 
Iowa,  735,  107  N.  W.  940,  8  Ann.  Cas.  389,  holding  the  interest  on  money  de- 
posited by  the  county  clerk  of  court  under  requirement  of  statute,  for  the  per- 
son entitled  to,  belongs  to  the  person  for  whose  benefit  it  was  deposited. 

Cited  in  footnotes  to  Wilkes  Barre  v.  Rockafellow,  30  L.  R.  A.  393,  which  holds 
city  treasurer  liable  on  bond  for  failure  to  turn  over  to  successor  interest  paid 
to  him  as  treasurer;  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
L.R.A.  Au.  Vol.  III.— 43. 
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defaulting  county  treasurer's  liability  to  county  for  interest  paid  to  him  by  bank 
in  which  public  money  deposited,  after  he  had  paid  county. 

Cited   in  note    (30   L.R.A.(N.S.)    857,  858,   861)    on  liability   of  public  officer 
or  his  bond  for  interest  received. 
Deposit  as  loan. 

Approved  in  State  v.  Hill,  47  Neb.  533,  66  N.  W.  541,  holding  deposit  of  public 
funds  in  bank  for  safe  keeping  not  a  loan  within  statute  forbidding  loan  of  public 
money;  Bardsley  v.  Sternberg,  18  Wash.  625,  52  Pac.  251,  holding  deposit  of 
public  funds  in  bank  for  safe  keeping,  and  subject  to  repayment  on  demand, 
neither  loan  nor  investment;  Hunt  v.  Hopley.  120  Iowa,  700,  95  N.  W.  205,  hold- 
ing deposit  by  school  treasurer  of  money  with  bank  not  a  loan. 

Cited  in  Allibone  v.  Ames,  9  S.  D.  79,  33  L.  R.  A.  588,  68  N.  W.  165,  holding 
deposit  of  public  money  by  county  treasurer  in  bank  not  a  loan;  Fairchild  v. 
Hedges,  14  Wash.  128,  31  L.  R.  A.  855,  44  Pac.  125  (dissenting  opinion),  to  prop- 
osition that  deposit  of  public  money  in  bank  not  a  loan ;  Warren  v.  Nix,  97 
Ark.  382,  135  S.  W.  896,  to  the  point  that  general  deposits  are  not  investments-, 
within  meaning  of  statutes  forbidding  investments  by  state  treasurer. 
Definition  of  money. 

Approved  in  State  v.  Hill,  47  Neb.  533,  66  N.  W.  541,  holding  money  includes 
not   only   coin   or   currency,  but   any   other   circulating   medium,   instrument,   or 
token  in  general  use;  Montgomery  County  v.  Cochran,  57  C.  C.  A.  265,  121  Fed. 
21,  holding  term  "money"  not  limited  to  coin  or  bank  bills. 
Liability  of  surety. 

Approved  in  Weld  v.  Johnson  Mfg.  Co.  84  Wis.  540,  54  N.  W.  335,  holding 
surety  on  bond  given  by  guardian  on  sale  of  lands  not  liable  for  guardian's 
neglect  of  duty  as  to  lands  not  specifically  described  in  bond;  Evison  v.  Hallock, 
108  Wis.  253,  83  N.  W.  1102,  holding  guardian's  promise  on  deeding  land  of 
ward,  to  pay  mortgage  thereon,  is  individual  contract  for  which  his  sureties  not 
liable. 

Cited  in  Donkle  v.  Milem,  88  Wis.  40,  59  N.  W.  586,  to  point  surety  entitled  to- 
stand  on  exact  words  of  his  contract,  without  alteration  affecting  or  impairing 
his  rights. 
Necessity  of  demand  on  principal. 

Cited  in  Prentice  v.  Nelson,  134  Wis.  460,  114  N.  W.  830,  holding  where  a  duty 
is  imposed  upon  a  treasurer  to  pay  a  balance  in  his  hands  to  his  successor  upon 
the  qualification  of  the  latter  without  a  demand,  no  demand  is  necessary  to  fix 
liability  on  the  bond. 
Certificates  of  deposit. 

Approved  in  Nebraska  v.  Hayden,  89  Fed.  51,  holding  allegation  of  deposit  of 
certificates  of  deposit  same  in  legal  effect  as  allegation  of  presentation  and  pay- 
ment of  certificates,  and  deposit  of  their  proceeds. 

Cited  in  State  v.  Hill,  47  Neb.  513,  66  N.  W.  541    (concurring  opinion),  hold- 
ing mere  delivery  and  acceptance  of  certificates  of  deposits,  upon  which  no  money 
has  been  obtained,  not  such  deposits  as  will  discharge  outgoing  treasurer. 
Treasurer's   liability   for   loss   of   funds. 

Cited  in  Fairchild  v.  Hedges,  14  Wash.  127,  31  L.  R.  A.  854,  44  Pac.  125   (dis- 
senting opinion),  majority  holding  loss  of  public  money  without  negligence,  by 
bank  failure,  will  not  prevent  liability  of  county  treasurer. 
Estoppel  of  br^nlc  by  credit  of  deposit. 

Approved  in  Ouster  County  v.  Walker,  10  S.  D.  598,  74  N.  W.  1040,  holding 
bank  loaning  money  to  county  treasurer  and  accepting  amount  as  deposit  in  his 
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official  capacity  estopped  from  claiming  lien  upon  it  for  personal  balance  against 

treasurer. 

Following:    trust    fund. 

Approved  in  State  v.  Foster,  5  Wyo.  213,  29  L.  R.  A.  250,  63  Am.  St.  Rep.  4T, 
38  Pac.  926,  holding  state  or  county  may  maintain  action  to  charge  with  trust, 
property  purchased  with  public  moneys,  so  long  as  they  can  be  traced  or  identi- 
fied. 

20  L.  R.  A.  241,  BELL  v.  LAMBORN,  18  Colo.  346,  32  Pac.  989. 
Condemnation    of    land    for    levee. 

Cited  in  Xorris  v.  Pueblo,  12  Colo.  App.  296,  55  Pac.  747,  holding  city  has  right 
to  condemn  property  for  construction  of  levee. 
Manufacturing   company. 

Approved  in  Denver  Power  &  Irrig.  Co.  v.  Denver  &  R.  G.  R.  Co.  30  Colo.  208, 
60  L.  R.  A.  386,  68  Pac.  568,  holding  term  "milling"  synonymous  with  "manu- 
facturing" as  used  in  constitutional  provision  regarding  condemnation  of  land  for 
reservoir  site. 

Cited  in  Carlsbad  Water  Co.  v.  New,  33  Colo.  392,  81  Pac.  34,  holding  a  corpo- 
ration organized  to  sell  mineral  and  other  waters,  to  bottle  the  water  and  carbon- 
ize it  for  the  purpose  of  forming  root  beer,  ginger  ale,  etc.,  was  a  manufacturing 
corporation  within  the  meaning  of  a  statute  providing  when  it  might  encumber 
the  plant  for  machinery. 

•    Cited  in  note  (64  L.  R.  A.  60)   as  to  what  constitutes  manufacturing  company. 
Rig-ht  of  prior  appropriator  of  water. 

Cited  in  Cascade  Town  Co.  v.  Empire  Water  &  Power  Co.  181  Fed.  1016,  hold- 
ing that  impounding  and  piping  of  waters  of  creek  to  generate  electricity  to  be 
sold  to  public  is  valid  appropriation  of  waters  under  constitution,  of  Colorado; 
Perkins  v. "Coffin,  84  Conn.  309,  79  Atl.  1070,  Ann.  Cas.  1912  C,  1188  (dissenting 
opinion),  on  right  to  condemn  water  for  use  by  electric  light  plant. 

Cited  in  notes   (30  L.R.A.  676)   on  right  of  prior  appropriator  of  water;    (60 
Am.  St.  Rep.  802)  on  what  constitutes  an  appropriation  of  water. 
Statutory  construction. 

Cited  in  Hover  v.  People,  17  Colo.  App.  393,  68  Pac.  679  (dissenting  opinion), 
to  point  that  statute  should  be  so  construed  as  to  harmonize  and  give  effect  to 
conflicting  portions;  Denver  City  Tramway  Co.  v.  Kennedy,  50  Colo.  420,  117 
Pac.  167,  holding  that  in  construing  statute,  full  effect  is  to  be  given  to  every 
word  and  phrase  thereof,  provided  proper  and  reasonable  conclusion  is  thus  de- 
duced; Kitchin  v.  Wood,  154  N.  C.  568,  70  S.  E.  995,  to  the  point  that  affirmative 
provisions  in  constitution  may  be  self-executing. 
Appealable  orders  or  decrees  in  condemnation. 

Cited  in   Burlington  &  C.  R.   Co.  v.  Colorado  Eastern  Co.  45   Colo.  227,   100 
Pac.  607.   16  Ann.  Cas.   1002,  holding  that  no  appeal  would  lie  from  an  order 
determining   that   the    petitioner    had    the    power   to   condemn,    it   being    in    its 
nature  merely  interlocutory. 
Power  of  eminent  domain. 

Cited  in  Sternberger  v.  Seaton  Min.  Co.  45  Colo.  406,  102  Pac.  168,  holding  a 
corporation  organized  for  the  purpose  of  carrying  on  the  manufacture  and  gen- 
eration and   sale  of   light,  heat  and   power  is   entitled   to   invoke   the   power  of 
eminent  domain. 
Time  of  estimation  of  value  of  property. 

Cited  in  Lavelle  v.  Julesburg,  49  Colo.  302,  112  Pac.  774,  holding  that  under 
statute  actual  value  of  property  taken,  estimated  at  time  of  appraisement  must- 
be  allowed. 
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What  is  public  use  or  purpose. 

Cited  in  footnote  to  Rockingham  County  L.  &  P.  Co.  v.  Hobbs,  66  L.R.A.  581, 
which  holds  collection,  storing,  and  distribution  of  electricity  for  use  of  all  who 
may  need  it  on  equal  and  reasonable  terms  a  public  use. 

Cited  in  notes  (2  L.R.A.  (N.S.)  844)  on  generation  of  electricity  for  sale  for 
power  as  public  purpose;.  (88  Am.  St.  Rep.  931)  on  existence  of  public  use  as 
question  for  courts. 

•20  L.  R.  A.  244,  CUNNINGHAM  v.  FITZGERALD,  138  N.  Y.  165,  33  N.  E.  840. 
Rights  of  abutting  owners. 

Approved  in  Haight  v.  Littlefield,  147  N.  Y.  342,  41  N.  E.  696,  holding  grantees 
of  land  described  as  bounded  upon  street  indicated  upon  map  obtain  a  right  of 
way  in  said  street,  and  are  entitled  to  equitable  relief  to  prevent  its  obstruction ; 
Swan  v.  Colville,  19  R.  I.  163,  32  Atl.  854,  holding  lot  owner's  right  to  use  of 
streets  prior  to  their  acceptance  as  public  highways  limited  to  use  of  them  as 
.  they  existed  when  he  acquired  his  property,  without  interfering  with  rights  of 
others;  Ray  v.  New  York  Bay  Extension  R.  Co.  34  App.  Div.  5,  53  N.  Y.  Supp. 
1052,  holding  grant  of  privilege  of  using  street  to  be  opened,  if  only  an  easement, 
is  still  a  property  right  which  can  only  be  taken  by  condemnation ;  Evans  v. 
•Street  Comrs.  84  Hun,  213,  32  N.  Y.  Supp.  547,  holding  allegation  of  ownership 
of  premises  bounded  by  street,  if  unexplained,  alleges  ownership  of  fee  to  center 
of  street. 

Cited  in  People  v.  Underbill,  144  N.  Y.  326,  39  N.  E.  333,  as  to  rights  of  abut- 
ting owners;  Alexander  Smith  &  Sons  Carpet  Co.  v.  Ball,  143  App.  Div.  88,  127 
N.  Y.  Supp.  974,  holding  that  where  common  grantee  conveys  to  different  par- 
ties with  common  right  of  way  over  adjacent  strip,  every  grantee  abutting  on 
such  strip  has  right  to  have  it  preserved  in  original  condition;  Re  New  York, 
118  App.  Div.  880,  103  N.  Y.  Supp.  1069,  holding  a  grantor  by  conveying  away 
lots  abutting  on  a  street,  conveyed  to  his  grantee  any  right  he  had  to  change 
the  grade  of  the  street  so  as  to  make  the  right  of  ingress  or  egress  more  dif- 
ficult; Restetsky  v.  Delmar  Ave.  &  C.  R.  Co.  106  Mo.  App.  388,  84  S.  W.  665, 
holding  purchaser  of  lot  acquires  as  an  appurtenant  a  right  in  the  use  of  the 
.adjacent  street. 

"Cited  in  note  (14  L.R.A.  (N.S.)  881)  on  effect  on  grantee's  right  to  call  in  deed 
for  street  or  alley  in  which  grantor  owns  fee. 

Limited  in  India  Wharf  Brewing  Co.  v.  Brooklyn  Wharf  &  Warehouse  Co.  173 
'N.  Y.   176,  65  N.  E.  985,  holding  grantee  of  lots  bounded  by  wharf  fronting  on 
navigable  basin,  ownership  and  control  of  both  of  which  is  reserved  by  grantor, 
acquires  right  of  access  subject  to  reasonable  control. 
Damage*   when   private    easement   replaced   by   public. 

Approved  in  Re  Adams,   141  N.  Y.  301,  36  N.  E.  318,  holding  owner  of  land 
'burdened  with  but  private  easement  for  street  purposes  entitled  only  to  nominal 
damages  when  acquired  by  public  for  similar  purposes. 
•Question  first  raised  on  appeal. 

. Cited  in  Lilly  v.  Menke,  126  Mo.  225,  28  S.  W.  994,  dissenting  opinion  by  Bar- 
•cTay,  J.,  who  holds  contention  that  interest  of  plaintiffs  was  found  to  be  greater 
than  facts  alleged  warranted  cannot  be  first  raised  on  appeal. 

20  L.  R.  A.  247,  HALE  v.  HALE,  146  111.  227,  33  N.  E.  858. 
In  -whom  legal  title  rests. 

Approved  in  Greenwood  v.  Greenwood,  178  111.  403,  53  N.  E.  101,  holding 
power  to  convey  land  for  purpose  stated  creates  trust  and  passes  title  to  trustee; 
Flanner  v.  Fellows,  206  111.  139.  68  N.  E.  1057,  holding  direction  to  trustee  tc 
invest  estate  confers  upon  him  title  to  realty,  with  power  to  sell. 
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Cited  in  Arlington  State  Bank  v.  Paulsen,  57  Xeb.  730,  78  X.  W.  303,  holding 
legal  title  to  testator's  estate  vested  in  executors  when  charged  with  payment  ol 
debts,  conversion  of  realty,  and  distribution  of  proceeds. 
Power   of    equity    to    iiiterefere    with    trust    or    direct    sitle. 

Approved  in  Marsh  v.  Reed,  G4  111.  App.  538,  holding,  where  necessity  requires 
it,  chancellor  has  power  to  alter  limitations  and  provisions  governing  trust 
estates;  Ruggles  v.  Tyson,  104  Wis.  508,  48  L.  R.  A.  812,  79  X.  W.  766,  holding 
that  for  purpose  of  preserving  property,  equity  may  interfere  with  scheme  of 
grantor  of  estates  and  direct  their  sale;  Gavin  v.  Curtin,  171  111.  048,  40  L.  R- 
A.  779,  49  X.  E.  523,  holding  equity  may  protect  unproductive  life  estate  and 
remainder  of  great  value,  liable  to  be  lost  for  nonpayment  of  taxes;  Gorman  v. 
Mullins,  172  111.  353,  50  X.  E.  222,  holding  equity  may  authorize  conversion  of 
infants'  real  estate  into  personalty  when  clearly  for  their  interests ;  Johns  V- 
Johns.  172  111.  480,  50  X.  E.  337.  holding  equity  has  power  to  convert  into  money,, 
land  held  in  trust  under  direction  to  pay  income  to  specified  persons;  Baldrige 
v.  Coffey,  184  Ind.  76,  56  X.  E.  411,  holding  equity  has  power  to  direct  sale  of 
trust  property  and  reinvestment  of  proceeds,  where,  otherwise,  property  would  be- 
lost  to  both  tenant  and  remainderman;  Richards  v.  East  Tennessee,  V.  &  G.  R- 
Co.  106  Ga.  635,  45  L.  R.  A.  721,  33  S.  E.  193,  holding  equity  has  inherent  juris- 
diction to  order  sale  of  legal  estate  of  minors  for  reinvestment  to  minors'  advan- 
tage; Mayall  v.  Mayall,  63  Minn.  514,  65  X.  W.  942,  holding  equity,  for  purpose- 
of  preserving  trust,  may  direct  sale,  mortgage,  lease,  or  other  disposition  of  prop- 
erty, although  trust  instrument  contains  no  authority  for  so  doing. 

Cited  in  Beeler  v.  Barringer,  252  111.  29],  96  N.  E.  874,  to  the  point  that 
court  of  chancery  had  power  to  authorize  sale  of  lands  held  by  trustee  for  in- 
fant, where  it  is  for  infant's  interest;  King  v.  King,  215  111.  118,  74  X.  E.  89,, 
holding  chancery  may  order  the  sale  of  the  estate  of  an  infant  where  it  is  ins 
danger  of  being  lost  by  sale  for  taxes  and  other  assessments  whiclf  the  owner 
has  no  means  to  pay;  Re  Hubbell  Trust,  135  Iowa,  661,  13  L.R.A. (X.S.)  507,, 
113  X.  W.  512,  14  Ann.  Cas.  640,  holding  the  court  might  order  a  lease  of  trust 
land  for  a  period  of  ninety-nine  years  without  violating  the  provisions  of  a 
trust  deed  forbidding  the  trustees  to  sell  or  dispose  of  the  property  where  such 
a  measure  is  necessary  for  the  preservation  of  the  trust;  Denegee  v.  Walker, 
214  111.  118,  105  Am.  St.  Rep.  981,  73  N.  E.  409,  2  Ann.  Cas.  787,  affirming  114 
111.  App.  240,  on  the  supervision  of  chancery  over  trust  estates. 

Cited  in  note  (120  Am.  St.  Rep.  657,  659)  on  inherent  equity  jurisdiction  to-: 
decree  sale  of  land  of  minors. 

Criticized  in  Richards  v.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga.  660,  45  L.  R. 
A.  730,  33  S.  E.  193    (dissenting  opinion),  majority  holding  sale  of  infant's  legal 
estate  for  reinvestment  to  infant's  advantage  seems  to  be  within  inherent  juris- 
diction of  courts  of  equity. 
Power  of  equity  to   direct  compromise  of  suit. 

Approved  in  Williams  v.  Williams,  204  111.  52,  68  X.  E.  449,  sustaining  power 
of  court  of  chancery  to  authorize  advantageous  settlement  of  suit  by  minor  to  set. 
aside  will. 
Virtual  representation. 

Approved  in  Ridley  v.  Halliday,  106  Tenn.  620,  53  L.  R.  A.  481,  82  Am.  St., 
Rep.  902,  61  S.  W.  1025,  holding  unborn  remainderman  represented  by  life  ten- 
ant whether  suit  brought  by  or  against  latter;  Gavin  v.  Curtin,  171  111.  640,  40 
L.  R.  A.  780,  49  X.  E.  523,  holding  possible  future-born  children  bound  by  decree 
directing  sale  of  estate  liable  to  be  lost  for  nonpayment  of  taxes,  where  their 
rights  were  fully  defended  by  those  in  being;  Xevitt  v.  \Voodburn,  82  111.  App. 
658,  holding  decree  binding  on  person  not  before  court,  when  so  represented  by 
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others  that  his  interests  receive  protection ;  Mayall  v.  Mayall,  63  Minn.  517,  65 
"N.  W.  942,  holding  one  thereafter  becoming  beneficiary  of  trust  bound  by  decree 
rendered,  when  trustee  and  every  person  having  vested  interest  was  before  court ; 
Ruggles  v.  Tyson,  104  Wis.  507,  .48  L.  R.  A.  812,  79  N.  W.  766,  holding  persons  in 
being,  having  only  contingent  interests,  deemed  represented  by  owners  of  pre- 
cedent estate  of  inheritance  for  purpose  of  litigation;  McCampbell  v.  Mason,  151 
111.  511,  38  N.  E.  672,  holding  decree  of  foreclosure  binding  on  remainderman  not 
made  party,  where  her  brothers  and  sisters,  representing  identical  interests,  were 
before  court;  Burlingham  v.  Vandevender,  47  W.  Va.  808,  35  S.  E.  835,  holding 
•contingent  interests  of  heirs  and  persons  not  in  being  sufficiently  represented  by 
those  prior  in  right;  Thompson  v.  Adams,  205  111.  559,  69  N.  E.  1,  holding  de- 
cree in  suit  to  construe  will,  binding  upon  grandchild  of  testator,  likewise  binding 
upon  after-born  grandchildren;  Ammons  v.  Ammons,  50  W.  Va.  406,  40  S.  E. 
490,  holding  children,  unborn  at  time  of  sale  of  estate  in  which  they  have  re- 
mainder in  fee,  though  deemed  before  court  by  representation,  may  participate  in 
fund  with  previously  born  children;  Farmers'  Loan  &  T.  Co.  v.  Lake  Street  Elev. 
R.  Co.  173  111.  457,  51  N.  E.  55,  holding  bondholders  need  not  be  made  parties 
to  suit  to  foreclose  mortgage  when  represented  by  trustee;  De  Witt  County  v. 
Leeper,  209  111.  141,  70  N.  E.  760,  holding  county  holding  title  to  cemetery  bound 
by  decree  in  suit,  although  not  a  party,  where  trustees  of  cemetery  were  parties : 
Farmers  Loan  &  T.  Co.  v.  Lake  Street  Elev.  R.  Co.  68  111.  App.  678,  holding 
cesttti  que  trust  not  necessary  party  to  suit  to  remove  trustee,  where  his  interest 
is  not  injuriously  affected. 

Cited  in  Phinizy  v.  Wallace,  136  Ga.  530,  71  S.  E.  896,  as  to  when  unborn 
persons  may  be  bound  by  decree  for  sale  of  property;  Los  Angeles  County  v. 
Winans,  13  Cal.  App.  245,  109  Pac.  640,  to  the  point  that  rights  of  persons  un- 
born are  sufficiently  cared  for  if,  when  estate  shall  be  sold  under  regular  valid 
judgment,  proceeds  take  its  place  and  are  secured  in  some  way  for  such  persons; 
Leviness  v.  Consolidated  Gas  Electric  Light  &  P.  Co.  114  Md.  570,  80  Atl.  304. 
to  the  point  that  court  has  power  to  name  as  defendants  a  few  individuals  who 
are  .in  fact  representatives  of  large  class,  and  make  decree  effective  upon  class 
represented  by  them;  Woolsey  v\  Woolsey,  78  N.  J.  Eq.  525,  76  Atl.  1076,  holding 
that  contingent  interests  are  bound  by  decree,  if  interest  be  represented  in  litiga- 
tion by  trustee ;  American  Percheron  Horse  Breeders'  Asso.  v.  American  Per- 
cheron  Horse  Breeders'  &  Importers'  Asso.  114  111.  App.  139,  holding  a  bill 
brought  bv  a  duly  authorized  officer  of  an  association  in  its  behalf  is  binding 
upon  the  members  of  such  association  in  a  subsequent  proceeding  brought  by 
them  upon  the  same  matter. 

Cited  in  footnotes  to  Brown  v.  Brown,  33  L.  R.  A.  816,  which  denies  right  to 
cancel  deed  on  ground  of  nondelivery,  without  making  parties  persons  in  esse 
having  remainder  interest;  Bidley  v.  Halliday,  53  L.R.A.  477,  which  holds  sale 
of  realty  binding  on  unborn  remaindermen. 

Cited  in  notes    (8  L.R.A.  (N.S.)    50,  51,  52,  53,  57,  62,  72)    on  devestiture  of 
estates  of  persons  not  in  being;   (97  Am.  St.  Rep.  764)   on  judgments  against  per- 
sons not  in  being. 
Contingent  interests. 

Approved  in  Hale  v.  Hobson,  167  Mass.  398,  45  N.  E.  913,  holding,  under  will 
providing   that   on    death    of   last   of   life   annuitants    residue   be    divided   among 
grandchildren  per  stirpes,  latter  take  contingent  interest. 
Proper  parties. 

Cited  in  Negaunee  Iron  Co.  v.  Iron  Cliffs  Co.  134  Mich.  278,  96  N.  W.  468, 
holding  a  bill  to  quiet  title  to  certain  mining  property  was  not  objectionable  for 
a  failure  to  make  a  certain  corporation  a  party  where  the  bill  alleged  that 
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such   corporation   was   a   mere   dummy   and   that  the  defendants   had   owned    its 
capital  stock  and  controlled  its  afl'airs  and  that  its  charter  had  expired  by  limi- 
tation and  had  never  been  reorganized. 
Service  of  process  on   nonresident   minor. 

Cited  in  Cohen  v.  Portland  Lodge  Xo.  142  B.  P.  O.  E.  144  Fed.  276,  holding  in 
the  making  of  service  by  publication  on  a  defendant  who  is  a  nonresident,  the 
fact  that  the  defendant  is  a  minor  does  not  require  a  different  procedure  to 
render  the  service  valid. 

20  L.  R.  A.  257,  HEYMAN  v.  DOOLEY,  77  Md.  162,  26  Atl.  117. 
Notice   to    hind    guarantor. 

Cited  in  Hughes  v.  Heyman,  4  App.  D.  C.  450,  holding  guarantor  not  dis- 
charged by  failure  to  notify  him  of  default  of  principal  obligor,  unless  former 
suffers  loss  thereby;  People's  Bank  v.  Stewart,  152  Mo.  App.  328,  133  S.  W. 
70,  holding  that  where  undertaking  is  absolute  promise  to  pay  debt  of  another, 
promisor  is  not  entitled  to  notice  of  default;  Cumberland  Glass  Mfg.  Co.  v. 
Wheaton,  208  Mass.  432,  94  X.  E.  803,  to  the  point  that  notice  of  default  to 
guarantor  is  unnecessary  where  he  guarantees  delivery  of  specified  goods  which 
-are  paid  for  in  advance  on  faith  of  guaranty. 

Cited  in  footnotes  to  German  Sav.  Bank  v.  Drake  Roofing  Co.  51  L.  R.  A.  758, 
which  holds  notice  of  acceptance  necessary  to  bind  guarantor;  Welch  v.  Walsh, 
52  L.  R,  A.  782,  which  holds  guarantor  of  punctual  payment  of  rent  not  dis- 
charged by  delay  in  collecting  and  giving  notice  of  nonpayment;  Lemert  v. 
Guthrie,  62  L.R.A.  954,  which  holds  reasonable  notice  of  maker's  default  essential 
to  liability  of  grantor  of  negotiable  note. 

Cited  in  notes  (16  L.R.A.  (X.S.)  353)  on  necessity  of  notice  of  acceptance  to 
bind  guarantor;  (105  Am.  St.  Rep.  518)  on  necessity  of  notice  of  default. 

The  annotation  in  20  L.  R.  A.  257,  was  referred  to  particularly  in  Donnelly 
v.  Newbold,  94  Md.  223,  50  Atl.  513,  holding  guarantor  whose  undertaking  is  col- 
lateral released  by  failure  to  notify  him  of  principal  debtor's  default. 
Instruction  whether  guaranty  was  collateral  or  original  undertaking. 

Distinguished  in  Donnelly  v.  Newbold,  94  Md.  224,  50  Atl.  513,  holding  court 
should  not  instruct,  as  matter  of  law,  that  guaranty  was  original  undertaking  or 
collateral  guaranty,  where  it  does  not  appear  upon  whose  credit  goods  were  sold. 
Liability  of  guarantor. 

Cited  in  Walter  A.  Wood  Reaping  &  Mowing  Mach.  Co.  v.  Ascher,   103  Md. 
136,  115  Am.  St.  Rep.  343,  62  Atl.  1023,  holding  the  guarantor  of  the  payment  of 
a  note  is  liable  when   it  is  not  paid  at  maturity,  without  a  showing  that  the 
payee  exhausted  the  remedies  against  the  principal  or  that  he  was  insolvent. 
Principal  contract  as  consideration  for  guaranty. 

Cited  in  note  (105  Am.  St.  Rep.  509)  on  principal  contract  as  consideration 
for  contemporaneous  guaranty. 

20  L.  R.  A.  265,  STATE  ex  rcl.  MAIX  v.  CROUXSE,  36  Neb.  835,  55  N.  W.  246. 
Governor   an   part   of  law-making   power. 

Approved  in  Weis  v.  Ashley,  59  Neb.  497,  80  Am.  St.  Rep.  704,  81  N.  W.  318, 
holding  governor  part  of  law-making  power,  and  in  acting  on  bills  presented  to 
him  he  is  engaged  in  performance  of  legislative  duty. 

20  L.  R.  A.  267,  CAREY  v.  GERMAN  AMERICAN  INS.  CO.  84  Wis.  80,  36  Am. 

St.  Rep.  907,  54  N.  W.  18. 
Forfeiture  of  insurance  because  of  litigation  affecting  title  or  possession. 

Followed  in  Burr  v.  German  Ins.  Co.  84  Wis.  78,  36  Am.  St.  Rep.  905,  54  N. 
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W.  22,  and  Carey  v.  Phenix  Ins.  Co.  84  Wis.  208,  54  X.  W.  403,  holding  levy  of 
attachment  on  part  of  insured  property  renders  void  the  policy  as  to  whole. 

Cited  in  Bronson  v.  New  York  F.  Ins.  Co.  64  W.  Va.  496,  19  L.il.A.(X.S.) 
645,  63  S.  E.  283,  16  Ann.  Cas.  868,  holding  under  a  policy  of  fire  insurance  pro- 
viding that  if  any  change  takes  place  in  the  interest,  title,  or  possession  of  the 
property,  whether  by  legal  process  or  judgment  or  otherwise,  the  policy  should 
be  void  the  policy  is  avoided  by  the  taking  of  possession  by  a  receiver  who  had 
been  appointed  in  a  suit  to  take  possession  of  the  property ;  Woodward  v. 
German- American  Ins.  Co.  128  Wis.  6,  116  Am.  St.  Rep.  17,  106  X.  W.  681, 
holding  under  a  policy  providing  that  it  should  be  void  if  with  the  knowledge 
of  the  insured  foreclosure  proceedings  were  commenced,  such  condition  was  not 
waived  by  a  failure  of  the  insurer  to  return  unearned  premiums  or  a  retention 
of  the  proofs  of  loss. 
Forfeiture  by  change  of  title. 

Approved  in  Keith  v.  Royal  Ins.- Co.  117  Wis.  534,  94  X.  W.  295,  holding  trans- 
fer of  insured  property  by  partner  to  co-owner  invalidates  policy  unless  for- 
feiture waived  by  company. 

Cited  in  Sullivan  v.  Mercantile  Town  Mut.  Ins.  Co.  20  Okla.  467,  129  Am.  St. 
Rep.  761,  94  Pac.  676,  holding  a  condition  in  a  policy  of  fire  insurance  pro- 
viding that  the  policy  should  be  void  if  the  subject  of  the  insurance  be  covered 
with'  a  mortgage  is  not  waived  by  the  fact  that  the  agent  who  countersigned  and 
delivered  the  mortgage  had  notice  of  the  mortgage  and  collected  a  portion  of  the 
premium  after  the  property  was  destroyed  by  fire. 

Cited  in  note   (24  L.R.A.  (X.S.)   803)  on  levy  of  process  upon  insured  property 
as  change  in  interest,  etc. 
Waiver  by  agent. 

Approved  in  St.  Clara  Female  Academy  v.  Xorthwestern  Xat.  Ins.  Co.  98  Wis. 
264,  67  Am.  St.  Rep.  805,  73  X.  W.  767,  holding  insurance  agent  may  waive  condi- 
tion in  policy,  notwithstanding  cause  prohibiting  waiver  by  him ;  Keith  v.  Royal 
Ins.  Co.  117  Wis.  537,  94  X.  W.  295,  holding  casual  statement  to  agent  of  fact  of 
transfer  of  insured  property  does  not  estop  company  from  claiming  forfeiture  of 
policy. 

Cited  in  footnote  to  Richard  v.  Springfield  F.  &  M.  Ins.  Co.  69  L.R.A.  278, 
which   holds   that   insurance   agent   having   power   to    issue    and    renew    policies 
and   grant   permits   or   privileges   has   apparent   power   to   waive   prior   to    loss 
breach  of  iron  safe  clause. 
—  Oral   waiver   when,   written   waiver   required. 

Followed  in  Burr  v.  German  Ins.  Co.  84  Wis.  78,  36  Am.  St.  Rep.  905,  54  X. 
W.  22,  and  Carey  v.  Phenix  Ins.  Co.  84  Wis.  208,  54  X.  W7.  403,  holding  waiver 
of  forfeiture  by  agent  invalid  if  not  indorsed  on  policy  in  writing,  as  required  by 
policy. 

Approved  in  Murphy  v.  Royal  Ins.  Co.  52  La.  Ann.  790,  27  So.  143,  holding 
verbal  waiver  by  agent  not  binding  on  company  where  policy  provides  that  waiver 
must  be  in  writing;  Oshkosh  Match  Works  v.  Manchester  Fire  Assur.  Co.  92 
Wis.  516,  66  X.  W.  525,  holding  oral  waiver  ineffectual  where  policy  provides 
for  written  waiver;  Egan  v.  Westchester  Ins.  Co.  28  Or.  295,  42  Pac,  611,  hold- 
ing parol  waiver  by  agent  of  terms  of  policy  not  binding  on  company,  where 
agent's  authority  is  limited  by  policy  to  written  waiver;  Lippman  v.  .Etna 
Ins.  Co.  108  Ga.  397,  75  Am.  St.  Rep.  62,  33  S.  E.  987,  holding  evidence  of  oral 
consent  to  additional  insurance  inadmissible  where  policy  provides  agent's  waiver 
of  conditions  must  be  in  writing. 

Cited  in  notes    (10  L.R.A. (X.S.)    1077)   on  oral  waiver  or  estoppel  as  to  for- 
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feitures  after  issuance  of  policy  and  before  loss,  under  policies  requiring  writ- 
ten consent  or  waiver;    (107  Am.  St.  Rep.  126)    on  waiver  of  provision  of  non- 
waiver or  written  waiver  of  conditions  and  forfeitures  in  policies. 
"Waiver  of  condition  or  forfeiture. 

Approved  in  Taylor  v.  State  Ins.  Co.  98  Iowa,  528,  60  Am.  St.  Rep.  210,  67 
N.  W.  577,  holding  additional  insurance  invalidates  policy  although  placed  upon 
property  by  same  agent,  whose  authority  was  limited  to  making  contracts  of 
insurance;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  541,  49  L.  R.  A.  764,  57 
N.  E.  458,  holding  failure  to  give  written  notice  of  accident  within  reasonable 
time  cannot  be  waived  by  agent,  where  policy  stipulates  he  shall  not  have  au- 
thority to  waive  or  alter  its  contents;  Dale  v.  Continental  Ins.  Co.  95  Tenn. 
48,  31  S.  W.  266,  holding  neither  failure  to  reply  to  letter  promising  to  pay 
premium  later,  nor  keeping  for  six  days  the  premium  sent  after  loss,  waiver  of 
forfeiture  for  nonpayment;  Goss  v.  Agricultural  Ins.  Co.  92  Wis.  236,  65  N.  W. 
1036,  holding  provision  that  insured  must  have  title  in  fee  waived  where  insur- 
ance agent  knevy  she  had  only  estate  for  years;  Schmidt  v.  Supreme  Tent,  K. 
of  M.  97  Wis.  532,  73  N.  W.  22,  holding  engaging  in  prohibited  occupation  not 
waived  by  acceptance  of  assessment,  where  contract  provides  such  payments  shall 
not  constitute  waiver. 

Cited  in  Welch  v.  Fire  Asso.  of  Philadelphia,  120  Wis.  465,  98  N.  W.  227,  on 
the  waiver  of  the  conditions  of  a  policy  of  fire  insurance. 

Cited  in  notes  (13  L.R.A.  (N.S.)  869)  on  effect  of  nonwaiver  agreement  on 
conditions  existing  at  inception  of  policy;  (25  L.R.A. (N.S.)  20)  on  failure  of 
insurer  to  speak  or  act  after  notice  of  breach  of  policy  as  waiver;  (80  Am.  St. 
Rep.  308)  on  revival  of  forfeited  insurance  by  discontinuance  of  cause  of  for- 
feiture before  loss. 
Divisibility  of  insurance  policy. 

Approved  in  Worachek  v.  New  Denmark  Mut.  Home  F.  Ins.  Co.  lp2  Wis.  91, 
78  N.  W.  411,  holding  insurance  on  building  and  contents  indivisible  contract, 
and  that  general  forfeiture  clause,  under  which  recovery  for  part  of  property 
is  barred,  will  prevent  recovery  for  any. 

Cited  in  footnote  to  Miller  v.  Delaware  Ins.  Co.  65  L.R.A.  173,  which  holds 
policy  on  a  building  and  on  fixtures  and  merchandise  therein,  specifying  a  cer- 
tain amount  for  each,  severable  and  valid  as  to  building  and  fixtures,  notwith- 
standing breach  of  condition  as  to  inventory  avoiding  policy  as  to  merchandise. 
Validity  of  condition. 

Approved  in  Smith  v.  St.  Paul  F.  &  M.  Ins.  Co.  106  Iowa,  227,  76  N.  W.  676, 
holding  condition  forfeiting  insurance  if  litigation  arises  in  respect  to  title, 
whether  insured  responsible  for  it  or  not,  valid ;  Elliott  v.  Farmers  Ins.  Co. 
114  Iowa,  155,  86  N.  W.  224,  holding  provision  avoiding  policy  if  premises  oc^ 
cupied  by  tenants  valid  although  tenant  devoted  property  to  same  purposes 
owner  did. 
"Writ  as  process. 

Cited  in  Re  Original  Writs,  37  Pa.  Co.  Ct.  525,  19  Pa.  Dist.  R.  883,  holding 
that  writ  is  a  process,  and  process  is  a  writ,  interchangeably. 

20  L.  R.  A.  272,  PAULINO  v.  PURTUGUESE   BENEFICIAL  ASSO.   18  R.   I. 

165,  26  Atl.  36. 
Suit   by   private    person   to   enjoin   assumption   of   name   by   corporation. 

Cited  in  note  (15  L.R.A.  (N.S.)  631)  on  relief  against  infringement  of  trade 
name  not  used  in  connection  with  manufactured  article. 

Distinguished  in  Armington  v.  Palmer,  21  R.  L  112,  43  L.  R.  A.  99,  79  Am. 
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St.  Rep.  786,  42  Atl.  308,  holding  injunction  against  wrongful  use  by  corpora- 
tion, of  individual  or  corporate  name,  may  be  granted  in  suit  by  owner  of  name. 

20  L.  R.  A.  273,  PARISH  v.  WILLIAMS,  88  Iowa,  66,  55  N.  W.  74. 

20  L.  R.  A.  277,  MICHIGAN  PIPE  CO.  v.  MICHIGAN  F.  &  M.   INS.   CO.   92 

Mich.  482,  52  N.  W.   1070. 
Question  for  jury. 

Approved  in  Klumph  v.  Bousfield  &  Co.  112  Mich.  69,  70  N.  W.  317,  holding 
dispute  as  to  whom  credit  was  extended  raises  issue  of  fact  for  jury;  Dove  v. 
Royal  Ins.  Co.  98  Mich.  125,  57  N.  W.  30,  holding  construction  of  oral  testi- 
mony from  which  more  than  one  inference  may  be  drawn,  for  jury;  Barr  v.. 
Guelph  Patent  Cask  Co.  129  Mich.  284,  88  N.  W.  640,  holding  verdict  should 
not  be  directed  because  testimony  uncontradicted,  when  witness  has  impor- 
tant interest  in  question.  j^, 

Distinguished  in  Thomson  v.  Flint  &  P.  M.  R.  Co.   131  Mich.   100,  90  N.  W. 
1037,  sustaining  direction  of  verdict  when  testimony  undisputed,  where  witness 
is    credible    and    without    interest. 
Insurance   on   agent's   property. 

Approved  in  Zimmerman  v.  Dwelling-House  Ins.  Co.  110  Mich.  401,  33  L. 
R.  A.  699,  68  N.  W.  215,  holding  instructions  by  agent  to  local  insurance  agent 
to  write  policy  on  his  own  property  in  usual  way  not  binding  on  company  until 
it  is  notified  policy  has  been  written. 

Cited   in   footnote   to   Wildberger   v.   Hartford   F.   Ins.    Co.   28    L.   R.   A.   220,. 
which  holds  invalid,  policy  issued  by  insurance  agent  to  himself  as  receiver. 
Whether   solicitor   ag-ent   of   company   or   insured. 

Cited  in  Bernard  v.  United  L.  Ins.  Asso.  17  Misc.  119,  39  N.  Y.  Supp.  356, 
holding  stipulation  that  agent  taking  application  be  regarded  as  agent  of  insured 
not  applicable  where  he  is  acting  within  scope  of  authority  previously  con- 
ferred by  insurer;  Phoenix  Ins.  Co.  v.  State,  76  Ark.  383,  88  S.  W.  917,  G  Ann. 
Cas.  440,  holding  where  the  agent  of  several  insurance  companies  was  instructed 
to  place  insurance  and  without  the  knowledge  of  the  insured  cancelled  a  policy 
in  one  company  and  substituted  the  policy  of  the  defendant  company  and 
gave  notice  to  the  insured  before  the  fire,  defendant  company  is  liable  for  losss 
occurring. 

Cited  in  footnotes  to  Hart  v.  Niagara  F.  Ins.  Co.  27  L.  R.  A.  86,  which 
holds  one  sent  out  to  solicit  insurance  business,  agent  of  company;  Davis  Lumber 
Co.  v.  Hartford  F.  Ins.  Co.  37  L.  R.  A.  131,  which  holds  insurance  broker  not 
prevented,  by  statute  as  to  being  agent  of  insurer,  from  binding  insured;  Rams- 
peck  v.  Pattillo,  42  L.  R.  A.  197,  which  holds  insurance  agent  cannot,  without 
company's  consent,  become  agent  of  insured;  United  Firemen's  Ins.  Co.  v.  Thom- 
as, 47  L.  R.  A.  450,  which  holds  insurance  broker,  authorized  to  procure  cer- 
tain amount  of  insurance  in  companies  to  be  chosen  by  him,  not  insurer's, 
agent. 

Cited   in  note    (70  L.R.A.   106)    on  effect  of  party's  ignorance  of  contents  of 
extraneous  papers  upon  attempt  to  incorporate  it  into  contract  by  reference. 
Authority  of  agent. 

Cited  in  footnote  to  McCabe  v.  JEtna,  Ins.   Co.   47   L.  R.  A.   641,  which   sus- 
tains  authority  of  agent  of  foreign   insurance  company   to  orally  renew   policy 
issued    by    him. 
Rights   of  insured   -where   loss   occurs   before   policy   issued. 

Cited  in  Allen  v.  Patrons'  Mut.  F.  Ins.  Co.  165  Mich.  24,  130  N.  W.  196,  hold- 
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ing  that  remedy  is  on  second  policy  where  first  policy  was  cancelled  on  company's 
book  at  time  of  fire,  but  second  application  had  been  made  although  second  policy 
was  not  delivered  until  after  fire. 

Cited  in   footnote  to   Hicks   v.   British   America   Assur.   Co.   48   L.   R.   A.   424, 
which   holds   rights  of  one  whose  property  destroyed  after  oral   contract  to  in- 
sure it,  but  before  policy   issued,   subject  to   provisions  of   standard   policy   pre- 
scribed  by   law. 
Essentials   to   contract    of   insurance. 

Cited  in  Ten  Broek  v.  Jansma,  101  Mich.  599,  126  N.  W.  710,  holding  that  life 
insurance  company  cannot  recover  on  note  accompanying  application,  \\  'iere  it 
has  not  accepted  risk  and  applicant  told  company  that  he  did  not  want  policy; 
Todd  v.  German  American  Ins.  Co.  2  Ga.  App.  793,  59  S.  E.  94,  on  what  is  essen- 
tial to  constitute  a  completed  contract  of  insurance. 

Cited  in  footnote  to  Summers  v.  Mutual  Life  Ins.  Co.  66  L.R.A.  812,  which 
holds  contract  for  present  insurance  not  made  by  applicant  giving  note  for  first 
premium  in  consideration  that  a  policy  shall  be  issued  where  his  examination 
is  to  be  made  in  future  and  he  expressly  stipulates  that  note  shall  not  be  nego- 
tiated until  policy  has  been  delivered  and  accepted. 

Cited  in  note  (69  Am.  St.  Rep.  143,  146)  as  to  when  insurance  contract  is  com- 
plete. 
Credibility   of   -witness   as  a   question   for   the  jury. 

Cited  in  Zart  v.  Singer  Sewing  Mach.  Co.  162  Mich.  393,  127  N.  W.  272,  hold- 
ing that  jury  are  not  bound  to  believe  witness,  whose  testimony  is  inconsistent 
with  circumstances;  Goppelt  v.  Burgess,  132  Mich.  30,  92  N.  W.  497,  holding  a 
direction  to  a  jury  that  they  were  bound  to  believe  the  testimony  of  a  witness 
who  was  the  only  one  to  testify  as  to  certain  facts  was  erroneous  where  the  wit- 
ness was  not  a  disinterested  one  or  her  testimony  so  clear  and  certain  that  the 
jury  were  bound  to  accept  it  as  conclusive;  Preuschoff  v.  B.  Stroh  Brewing  Co. 
]32  Mich.  110,  92  N.  W.  945,  holding  an  instruction  that  the  jury  might  believe 
the  testimony  of  any  witness  or  disregard  the  testimony  of  any  witness  without 
further  explanation  was  erroneous;  Ball-Barnhart-Putman  Co.  v.  Lane,  135- 
Mich.  278,  97  X.  W.  727,  holding  a  court  erred  in  directing  a  verdict  for  the 
plaintiff  in  an  action  for  trover  where  the  plaintiff's  title  was  not  complete- 
without  the  testimony  of  a  witness  who  was  a  self-confessed  thief,  the  credibil- 
ity of  such  witness  being  for  the  jury ;  Linsell  v.  Linsell,  138  Mich.  66,  100  N.  W. 
1009,  holding  instruction  which  compelled  the  jury  to  credit  the  defendant's  tes- 
timony was  erroneous  where  the  defendant  supported  his  defense  by  his  own  un- 
corroborated evidence  and  the  plaintiff  testified  as  to  statements  of  defendant 
which  would  tend  to  discredit  defendant's  testimony;  Welch  v.  Michigan  C.  R.. 
Co.  147  Mich.  221,  110  N.  W.  1069)  (dissenting  opinion),  on  when  the  credibility 
of  a  witness  is  for  the  jury;  Abbott  v.  Detroit,  150  Mich.  249,  113  N.  W.  1121, 
holding  the  credibility  of  a  witness  and  the  weight  to  be  given  to  his  testimony 
is  a  question  for  the  jury  where  there  was  evidence  in  the  case  tending  to 
contradict  and  discredit  his  testimony. 

20  L.  R.  A.  291,  TRYON  v.  WHITE  &  C.  CO.  62  Conn.  161,  25  Atl.  712. 
Recovery   of  secret  profits   from   promoter. 

Limited  in  Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn.  125,  25  L.  R.  A.  104, 
42  Am.  St.  Rep.  159,  29  Atl.  303,  holding  offer  of  rescission  not  necessary  to 
obtain  accounting  from  promoter  who  has  secretly  received  profits  on  property 
sold  to  corporation. 
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Corporation   as  liable   on  nn   implied   contract. 

Cited  in  Mahoney  v.  Hartford  Invest.  Corp.  82  Conn.  286,  73  Atl.  706,  holding 
a  corporation  accepting  the  benefits  of  the  expenditure  of  money  and  the  fur- 
nishing of  labor  and  materials  by  another  will  be  bound  to  pay  the  reasonable 
value  thereof  as  on  an  implied  contract. 

20  L.  R.  A.  297,  LYXX  GAS  &  ELECTRIC  CO.  v.  MERIDEX  F.  INS.  CO.  158 

Mass.  570,  35  Am.   St.  Rep.  540,   33   X.  E.  690. 
l.n.s>  by  ftre  Yvithiii  meaning'  of  policy  of  insurance. 

Cited  in  O'Connor  v.  Queens  Ins.  Co.  140  Wis.  393,  25  L.R.A.(X.S.)  505,  133 
Am.  St.  Rep.  1081,  122  X.  W.  1038,  17  Ann.  Cas.  1118,  holding  where  the  fire  in 
a  furnace  was  of  such  a  highly  inflammable  character  that  the  heat  and  smoke 
•escaping  through  the  registers  into  the  rooms  damaged  the  house  and  furniture, 
the  loss  was  a  loss  by  fire  within  the  meaning  of  a  policy  of  insurance  against 
loss  or  damage  by  fire. 

Cited  in  notes    (38  L.R.A.  (X.S.)    475)    on  liability  of  insurer  for  loss  caused 
toy  explosion;    (133  Am.  St.  Rep.  1091)   as  to  what  are  losses  or  damages  by  fire 
•within  the  meaning  of  insurance. 
Proximate   cause. 

Approved  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  540,  41  L.  R.  A.  797, 
^51  N.  E.  1,  holding  negligence  in  unlawfully  storing  oil  on  station  platform  not 
proximate  cause  of  fire  started  by  one  who,  while  delivering  goods,  carelessly 
dropped  match;  Moge  v.  Societe'  de  Bienfaisance  St.  Jean  Baptiste,  167  Mass. 
299,  35  L.  R.  A.  736,  45  X.  E.  749,  holding  injury  to  eye,  from  which  total 
.blindness  ensues,  entitles  member  to  benefits  under  contract  providing  there- 
for if  he  become  incapable  of  working  by  reason  of  sickness  or  accident. 

Cited  in  Igo  v.  Cambridge,  208  Mass.  575,  95  X.  E.  557,  holding  that  open 
trench  left  by  contractor  repairing  city  street  was  not  proximate  cause  of  in- 
jury where  horse  beyond  control  shied  because  of  blowing  off  of  steam  from  port- 
able engine  in  street;  Oulighan  v.  Butler,  189  Mass.  292,  75  X.  E.  726,  holding 
defendant's  negligence  in  allowing  nitro-glycerine  to  soak  into  the  floor  of  a 
magazine  and  then  sending  an  inexperienced  workman  into  such  magazine  to 
•.remove  without  removing  the  contents  of  the  magazine  or  without  a  knowledge 
as  to  how  the  nitro-glycerine  should  be  removed  from  the  floor  was  the  efficient 
cause  of  an  explosion;  Russell  v.  German  F.  Ins.  Co.  100  Minn.  536,  10  L.R.A. 
'(X.S.)  330,  111  X.  W.  400,  holding  where  an  adjoining  building  was  destroyed 
iby  fire  leaving  a  wall  standing,  which  several  days  after  during  a  wind  storm 
•blew  over  injuring  the  plaintiffs  building,  the  fire  and  not  the  storm  was  the 
proximate  cause  of  the  damage;  Higgins  v.  Higgins,  188  Mass.  116,  74  X.  E. 
471,  holding  where  an  extension  ladder  furnished  by  the  master  wras  defective 
in  that  it  would  not  hold  when  extended  and  the  fellow-servants  of  the  plaintiff 
fastened  it  together  with  ropes  which  broke  causing  injury  to  plaintiff,  the 
negligence  of  the  fellow  servants  was  the  proximate  cause  of  the  injury;  Hale 
v.  Xational  F.  Ins.  Co.  115  Tenn.  518,  112  Am.  St.  Rep.  870,  92  S.  W.  402,  5  Ann. 
'Cas.  777,  holding  where  plaintiffs  suffered  damage  to  their  stock  of  merchandise 
by  reason  of  an  explosion  in  an  adjoining  building  during  a  fire  in  such  building 
the  fire  and  not  the  explosion  was  the  proximate  cause  of  the  damage;  Harton 
v.  Forest  City  Teleg.  Co.  141  N.  C.  464,  54  S.  E.  299,  on  the  test  of  what  is  the 
proximate  cause  of  an  injury. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
-excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref.  Co.  21  L.  R.  A. 
1572,  which  holds  damage  from  explosion  of  starch  dust  on  which  water  thrown 
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to  put  out  fire  not  covered  by  insurance  against  explosion;  Way  v.  Abington 
Mut.  F.  Ins.  Co.  32  L.  R.  A.  608,  which  holds  damage  from  burning  of  soot  m 
chimney,  accidentally  ignited,  covered  by  policy;  Leonard  v.  Orien  Ins.  Co. 
54  L.  R.  A.  706,  which  authorizes  recovery  for  insured  building  destroyed  by 
,  fire  breaking  out  immediately  after  one  corner  knocked  down  by  explosion  int 
neighboring  building. 

Cited  in  note  (14  Eng.  Rul.  Cas.  293)  on  proximate  cause  of  loss. 

Distinguished   in  Goodlander  Mill   Co.  v.   Standard  Oil   Co.   27   L.  R.  A.  587, 
11   C.  C.  A.  260,  24  U.  S.  App.   7,  63  Fed.  406,  holding  negligence  in  omitting- 
to  have  proper  valve  in  outlet  of  tank  car  not  proximate  cause  of  destruction  of 
mill  by  oil  flowing  into  furnace  room  when  outlet  was  open. 
Other  efficient  cause. 

Approved  in  Collins  v.  Delaware  Ins.  Co.  7  Del.  Co.  Rep.  368,  9  Pa.  Super.  Ct. 
580,  44  W.  N.  C.  232,  holding  insurance  against  fire  covers  loss  due  to  smoke 
and  soot  from  coal-oil  stove,  the  oiJ  ia  which  took  fire;  Garant  v.  Cashman,  183- 
Mass.  18,  66  N.  E.  599,  sustaining  instruction  that  if  injury  to  servant  is 
due  in  part  to  master's  negligence,  contributory  negligence  of  fellow  servant 
may  be  disregarded. 

20  L.  R.  A.  304,  JACQUES  v.  LITLE,  51  Kan.  300,  33  Pac.  106. 
Removal  for  official  misconduct. 

Approved  in  Lease  v.  Freeborn,  52  Kan.  754,  35  Pac.  817,  holding  officer  whose 
term  is  fixed  by  law  not  subject  to  removal  without  notice  and  hearing;  Lynch 
v.  Chase,  55  Kan.  371,  40  Pac.  666,  holding  officer  chosen  for  definite  term  and 
removable  for  cause  entitled  to  notice  and  hearing  on  charges  preferred. 

Cited  in  Porter  v.  Murphy,  7  Ind.  Terr.  432,  104  S.  W.  658,  holding  where  the 
chief  of  an  Indian  tribe  under  proper  authority  appointed  an  attorney  for  a 
designated  period,  but  before  the  expiration  of  the  time  discharged  the  attorney 
because  the  federal  authorities  upon  investigation  found  him  untrustworthy  in 
matters  not  involving  the  tribe,  such  discharge  was  not  justifiable. 

Cited  in  footnote  to  State  ex  rel.  Little  v.  Mitchell,  20  L.  R.  A.  306,  which 
holds  removal  of  railroad  commissioners  at  discretion   of  council   permitted  by 
statute. 
Power  of  governor  to   Investigate   charges. 

Cited  in  McMaster  v.  Herald,  56  Kan.  235,  42  Pac.  697,  holding  governor  may, 
upon  notice  to  accused,  investigate  charge  of  official  misconduct  with  view  to  re- 
moval. 

20  L.  R.  A.  306,  STATE  ex  rel.  LITTLE  v.  MITCHELL,  50  Kan.  289,  33  Pae. 

104. 
Removal  of  officer. 

Approved  in  State  ex  rel.  Ayers  v.  Kipp,  10  S.  D.  500,  74  N".  W.  440,  holding 
officer  authorized  to  hold  for  definite  term  unless  sooner  removed  may  be  re- 
moved by  governor  at  pleasure;  Jacques  v.  Litle,  51  Kan.  302,  20  L.  R.  A- 
306,  footnote  p.  304,  33  Pac.  106,  denying  right  to  remove  school  district  of- 
ficer for  neglect  or  refusal  to  perform  duty,  without  notice  and  hearing. 

Cited  in  Lynch  v.  Chase,  55  Kan.  371,  40  Pac.  666,  to  proposition  that  where- 
office  is  to  be  held  during  pleasure  of  appointing  power,  right  of  removal  ia 
discretionary  and  without  control ;  Brennan  v.  Kauffman,  42  Pa.  Super.  Ct.  201* 
to  the  point  that  where  power  of  appointment  is  conferred  in  general  terms, 
power  of  removal  is  implied. 

Distinguished  in  Lease  v.  Freeborn,  52  Kan.  755,  35  Pac.  817,  holding  officer 
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whose  term  is  fixed  by  law  cannot  be  removed   without  notice  of  charges  and 

hearing. 

Construction  of  statute. 

Approved  in  Spencer  v.  Carlson,  36  Or.  367,  59  Pac.  708,  holding  all  parts 
of  statute  relating  to  same  subject-matter  should  be  construed  together. 

20  L.  R.  A.  309,  CARTER  v.  MOULTOX,  51   Kan.  9,  37   Am.  St.  Rep.  259,  32 
Pac.    633. 

Private   understanding   between   principal  and   surety  as   defense  toy  lat- 
ter. 

Approved  in  Doorley  v.  Farmers  &  M.  Lumber  Co.  4  Kan.  App.  97,  46  Pac. 
195,  holding  surety  who  signs  bond  to  be  conditionally  delivered,  and  leaves 
it  with  principal,  liable  where  principal  delivers  it  to  obligee  Avithout  no- 
tice, and  without  complying  with  condition;  Risse  v.  Hopkins  Planing  Mill.  Co. 
55  Kan.  524,  40  Pac.  904,  and  Bannister  v.  Wallace,  14  Tex.  Civ.  App.  4.35, 
37  S.  W.  250,  holding  surety  who  signs  bond  on  condition  that  the  principal  ob- 
tain another  surety  not  relieved  from  liability,  although  principal  failed  to  do 
so;  Roberson  v.  Blevins,  57  Kan.  53,  45  Pac.  63,  holding  surety  who  signs 
blank  note  and  indorses  it  to  principal,  who  inserts  larger  sum  than  agreed 
upon,  generally  liable  to  payee  who  takes  it  without  notice. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  A.  823,  which  denies  right  to  make 
subsequent   signature   of  another   person   essential   to   validity   of   note  delivered 
to  payee  or  his  agent. 
Surety's   liability   on   bond   executed   by   himself  alone. 

Approved  in  Novak  v.  Pitlick,   120  Iowa,  292,  98  Am.  St.  Rep.  360,  94  X.  \V. 
916,  denying  recovery  on  bond  executed  by  surety  alone,  in  absence  of  showing 
that  he  consented  to  its  delivery. 
Deposit  of  note  with  payee  as  escrow. 

Cited  in  note   (130  Am.  St.  Rep.  927)   on  deposit  of  note  with  payee  as  escrow. 

20  L.  R.  A.  311,  STATE  ex  rel.  PETERS  v.  DAVIDSOX,  92  Tenn.  531,  22   S. 

W.   203. 
Right  of  woman   to  hold   office. 

Cited  in  Atty.  Gen.  v.  Abbott,  121  Mich.  547,  47  L.  R.  A.  96,  80  X.  W.  372, 
denying  right  of  woman  to  hold  office  of  prosecuting  attorney. 

Cited  in  footnotes  to  Opinion  of  the  Justices,  32  L.  R.  A.  350,  which  denies 
right  to  authorize  appointment  of  women  as  notaries ;  Re  Maddox,  55  L.  R.  A.  298, 
which  denies  right  of  woman  to  practise  law. 

Cited  in  note   (38  L.  R.  A.  215)   on  right  of  woman  to  hold  office. 

!20  L.  R.  A.  313,  WHIPPLE  v.  HILL,  36  Xeb.  720,  38  Am.  St.  Rep.  742,  55  X.  W. 

227. 

Affidavit   for  attachment   or   garnishment. 

Approved  in  Moline,  M.  &  S.  Co.  v.  Curtis,  38  Xeb.  523,  57  X.  W.  161,  holding 
affidavit  for  attachment  sufficient,  although  in  opening  clause  affidavit  purports 
to  be  that  of  corporation,  when,  construed  as  a  whole,  it  appears  that  affiant 
makes  oath  thereto  and  is  plaintiff's  agent. 

Distinguished   in   Jeary    v.    American    Exch.    Bank,    2    Xeb.    (Unof.)    659,    89 
X.   W.   771,  holding  affidavit  in  garnishment  proceeding  defective  when  it   pur- 
ports to  be  made  by  bank,  but  is  signed  by  individual. 
Review   of   order   granting   or    denying    motion    to    discharge   attachment. 

Followed  in  Xebraska  Moline  Plow   Co.  v.  Kl'mgman.  48  Xeb.  209.  66  X.   \V. 
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1101,  holding  decision  of  court  on  motion  to  discharge  attachment  on  ground 
that  statements  in  affidavit  are  untrue  and  heard  on  conflicting  affidavits  will 
not  be  disturbed  unless  clearly  against  weight  of  evidence. 

Approved  in  Johnson  v.  May,  49  Xeb.  005,  08  X.  W.  1032,  holding  order  grant- 
ing or  denying  motion  to  discharge  attachment,  based  on  conflicting  proofs,  will 
not  be  reversed  unless  manifestly  wrong. 
\  jiliilii  >    of  act   done   on   holiday. 

Approved  in  Reclamation  Dist.  Xo.  535  v.  Hamilton,  112  Cal.  611,  44  Pac. 
1074,  holding  service  of  proposed  statement  on  day  of  general  election  not  ju- 
dicial business;  Havens  v.  Stiles,  8  Idaho,  254,  56  L.  R.  A.  738,  67  Pac.  919, 
holding  filing  of  complaint  and  issuance  of  summons  by  clerk,  municipal  and  not 
judicial  act  prohibited  by  statute. 

Cited  in  Tully  v.  Grand  Island  Teleph.  Co.  87  Xeb.  824,  128  X.  W.  508,  holding 
that  statutes  commanding  suspension  of  official  business  upon  holidays  should 
be  construed  to  prohibit  only  such  acts  as  are  in  express  terms  or  by  clear  impli- 
cation within  purview  of  act;  Michael  v.  Boxholm  Co-op.  Creamery,  128  Iowa, 
708,  105  X.  \V.  323,  5  Ann.  Cas.  918,  holding  under  a  statute  providing  that  no 
person  shall  be  held  to  answer  or  appear  in  court  on  certain  legal  holidays,  a 
trial  was  not  forbidden;  State  v.  Duncan,  118  La.  702,  10  L.R.A.(X.S.)  796,  43 
So.  283,  11  Ann.  Cas.  557  (dissenting  opinion),  on  the  nature  of  acts  that  may 
be  done  by  the  court  on  legal  holidays. 

Cited  in  footnotes  to  State  v.  Thomas,  48  L.  R.  A.  459,  which  sustains  indict- 
ment found  by  grand  jury  impaneled  on  holiday;  Page  v.  Shainwald,  57  L.  R. 
A.  173,  which  denies  right  to  exercise  option  on  day  succeeding  holiday  on  which 
it  matures;  Occumpaugh  v.  Xorton,  08  L.R.A.  272,  which  holds  that  aggregate 
of  half  holidays  shall  be  added  in  computing  time  for  taking  appeals  under  stat- 
ute excluding  holidays  from  number  of  days  specified. 

Cited  in  note   (10  L.R.A.  (X.S.)   793)   on  court  business  on  legal  holiday. 

20  L.  R.  A.  316,  SPELLMAX  v.  LINCOLN  RAPID  TRANSIT  CO.  36  Neb.  890, 

38  Am.  St.  Rep.  753,  55  X.  W.  270. 
Care  street  railway   must   exercise. 

Approved  in  East  Omaha  Street  R.  Co.  v.  Godola,  50  Xeb.  909,  70  X.  W.  491, 
holding  street  railway  a  common  carrier,  bound  to  exercise  more  than  ordinary 
skill  and  caution  to  insure  safety  of  passengers;  Lincoln  Street  R.  Co.  v.  Mc- 
Clellan,  54  Neb.  674,  69  Am.  St.  Rep.  736,  74  X.  W.  1074,  holding. street  railway 
co7iunon  carrier,  liable  for  slightest  negligence;  Citizens  Street  R.  Co.  v.  Hoflf- 
bauer,  23  Ind.  App.  621,  56  X.  E.  54,  holding  it  duty  of  carrier  to  warn  passen- 
ger of  danger  of  which  latter  is  ignorant;  Baltimore  City  Pass.  R.  Co.  v.  Xugent, 
80  Md.  300,  39  L.  R.  A.  1G4?  38  Atl.  779,  holding  carrier/in  absence  of  negligence, 
not  liable  for  injury  caused  by  breaking  of  trolley  wire,  due  to  latent  defect. 

Cited  in  Quimby  v.  Bee  Bldg.  Co.  87  Xeb.  197,  138  Am.  St.  Rep.  477,  127  X. 
W.  118,  holding  that  carriers  of  passengers  are  required  to  use  highest  degree 
of  care  and  forethought  of  which  human  mind  is  capable ;  Lincoln  Traction  Co. 
v.  Webb,  73  Xeb.  138,  119  Am.  St.  Rep.  879,  102  X.  W..  258,  on  street  railway 
companies  as  being  liable  as  common  carriers  of  passengers;  Mannpn  v.  Camden 
Interstate  R.  Co.  56  W.  Va.  557,  49  S.  E.  450,  on  the  degree  of  care  owed  by  a 
common  carrier  to  passengers. 

Cited  in  footnote  to  Cassady  v.  Old  Colony  Street  R.  Co.  63  L.R.A.  295,  whicli 
holds  ordinary  burning  out  of  fuse  in  an  electric  car  not  prima  facie  evidence  of 
carrier's  negligence. 

Cited  in  notes  (4  L.R.A. (X.S.)  124)  on  measure  of  diligence  required  toward 
passenger  on  street  railway;  (77  Am.  St.  Rep.  28)  on  diligence  required  when 
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human  life  is  involved:    (118  Am.  St.  Rep.  4G2,  405,  4tk>  i  on  duties  and  liabilities 
of    street    railway    companies    toward    passengers;     (5    Eng.    Rul.    Cas.    462)     on 
extent  of  duty  to  secure  safety  of  passengers. 
Presumption  of  nejjlijrcnce. 

Approved  in  Chicago.  R.  I.  &  P.  R.  Co.  v.  Young,  58  Xeb.  680,  79  N.  W.  556, 
holding  injury  to  passenger  presumed  due  to  carrier's  negligence;  Pray  v.  Omaha 
Street  R.  Co.  44  Xeb.  171.  48  Am.  St.  Rep.  717,  62  X.  W.  447.  holding  over- 
crowding of  cars  evidence  of  negligence;  Sun  Antonio  Street  R.  Co.  v.  Muth,  7 
Tex.  Civ.  App.  431.  -7  S.  \V.  752,  holding  derailment  of  car  evidence  of  negli- 
gence; \Vhittlesey  v.  Burlington.  C.  R.  &  X.  R.  Co.  121  Iowa.  602.  90  X.  W.  516. 
holding  burden  of  proof  resting  on  injured  passenger  to  show  negligence  of  car- 
rier sustained  by  proof  that  injury  was  due  to  derailment  of  train. 

Cited  in  Goss  v.  Xorthern  P.  R.  Co.  48  Or.  442.  87  Pac.  149,  on  when  negli- 
gence may  be  inferred  on  the  part  of  a  carrier  from  the  fact  of  the  injury  to  a 
passenger:  Galveston.  H.  &  S.  A.  R.  Co.  v.  Fales.  33  Tex.  Civ.  App.  462.  77  S.  \V. 
234.  holding  where  the  derailment  of  a  train  results  in  injury  to  a  passenger. 
the  burden  is  on  the  carrier  to  show  that  the  accident  was  not  the  result  of  de- 
fective equipment  or  roadbed  or  negligence  on  the  part  of  the  carrier. 

Cited  in  footnotes  to  Fleming  v.  Pittsburgh.  C.  C.  <t  St.  L.  R.  Co.  22  L.  R.  A. 
351.  which  denies  presumption  of  negligence  from  injury  to  passenger  by  fall  of 
detached  rock  on  train:  Shafer  v.  Lacoek,  29  L.  R.  A.  254.  which  holds  negligence 
presumed  from  burning  of  house  through  tire  set  from  sparks  of  fire-pot  placed 
on  roof  by  workmen ;  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which  holds 
running  and  kicking  of  team  on  public  carriage  makes  prima  facie  case  of  negli- 
gence as  to  passenger;  Springer  v.  Ford,  52  L.  R.  A.  930.  which  sustains  pre- 
sumption of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  ele- 
vator appliance. 

Cited  in  notes    (13  L.R.A.  (X.S.)    607)   on  presumption  of  negligence  from  in- 
jury to  passenger;    (113  Am.  St.  Rep.  1021,  1027)   on  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries. 
Contractual  limitation  of  liability. 

Approved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Lawler,  40  Xeb.  379,  59  X'.  W.  968, 
holding  carrier  cannot,  by  contract,  limit  damages  for  loss  due  to  its  negligence. 

20  L.  R.  A.  321,  SILL  v.  WHITE,  62  Conn.  430,  26  Ail.  396. 
Effect  on  life  estate  of  power  of  disposal. 

Approved  in  Mansfield  v.  Shelton,  67  Conn.  394,  52  Am.  St.  Rep.  285,  35  Ail, 
271.  holding  life  estate  in  residue  not  enlarged  to  fee  by  unrestricted  power  of 
disposal. 

Election    to   accept    testamentary   provision   conferring   less    than   statute. 

Distinguished  in  Coe's  Appeal.  64  Conn.  355.  30  Atl.   140.  holding  husband  en- 
titled by  statute  to  life  use  of  wife's  personalty  may  elect  to  accept  provision  in 
her  will  giving  him  life  use  of  remainder  after  payment  of  legacies. 
Estate  by  cnrtesy. 

Cited  in  Xew  York,  X.  H.  &  H.  R.  Co.  r.  Russell,  83  Conn.  591,  78  Atl.  324, 
to  the  point  that  tenancy  by  curtesy  is  estate  for  life;  Winestine  v.  Ziglatzki- 
Marks  Co.  77  Conn.  406,  59  Atl.  496.  holding  a  tenant  by  curtesy  Initiate 
on  his  wife  inheriting  land  becomes  seized  of  a  freehold  estate  and  her  interest 
therein  is  merely  a  reversionary  one. 

Cited  in  note   (112  Am.  St.  Rep.  593)   on  tenancy  by  the  curtesy. 
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20  L.  R.  A.  323,  Re  WASHINGTON  MONUMENT  FUND,   154  Pa.  021,  26  Atl. 

G47. 
Monument  an   building:. 

Approved  in  Van  Banian  v.  Leithiser,  44  W.  N.  C.  390,  and  Spangler  v.  Leit- 
heiser,  182  Pa.  279,  37  Atl.  832,  holding  soldiers"  monument  not  county  building. 

Cited  in  Ogden's  Petition,  25  R.  I.  376,  55  Atl.  933,  holding  a  bequest  for  the 
erection  of  a  soldier's  monument  did  not  authorize  the  erection  of  a  memorial  or 
a  memorial  building;  Fancher  v.  Fancher,  156  Cal.  15,  23  L.R.A. (N.S. )  945, 
103  Pac.  206,  holding  executors  cannot  use  a  portion  of  estate  set  aside  for 
monument  to  build  a  memorial  library. 

Distinguished  in  Yoho  v.  Allegheny  County,  218  Pa.  403,  67  Atl.  648,  holding 
that   while  a  monument   is  not  a   building  a  building  may   be   monumental   in 
character. 
Apartment  houne  aH  "ninjfle   dwelling." 

Cited  in  footnote  to  Hutchinson  v.  Ulrich,  21  L.  R.  A.  391,  which  construe* 
restriction  to  "single  dwelling"  as  authorizing  apartment  house. 

20  L.  R.  A.  329,  HOLMES  v.  GARDNER,  50  Ohio  St.  167,  33  N.  E.  644. 
Protection   of  bona   fide  purchaser. 

Approved  in  Robinson  v.  Welty,  40  W.  Va.  396,  22  S.  E.  73,  holding  failure  of 
bona  fide  assignee  of  fraudulent  mortgage  to  set  up  such  fraud  in  defense  to  fore- 
closure suit  does  not  prevent  recovery  from  assignor  of  sum  paid  for  assign- 
ment ;  Strait  v.  Ady,  4  Ohio  N.  P.  87,  holding  rights  of  assignee  of  mortgage  who 
fails  to  record  assignment  subordinate  to  subsequent  bona  fide  purchasers,  mort- 
gagees, or  assignees  of  mortgages  without  notice,  where  mortgagee  cancels  mort- 
gage of  record. 

Cited  in  First  Nat.  Bank  v.  Brotherton,  78  Ohio  St.  173,  84  N.  E.  794,  holding 
the  bona  fide  indorsee  of  a  negotiable  promissory  note  secured  by  a  mortgage 
on  real  estate  has  a  lien  upon  the  real  estate  free  from  latent  equities  in  favor 
of  persons  who  are  strangers  to  the  title;  Mansfield  Sav.  Bank  v.  Post,  12  Ohio 
S.  &  C.  P.  Dec.  243.  holding  a  bank  which  gives  up  note  not  yet  matured  and  re- 
leases surety  and  takes  in  its  place  a  mortgage,  it  is  entitled  to  protection  as 
bona  fide  purchaser  if  it  be  without  knowledge  of  prior  fraudulent  transfer  of 
mortgage. 

Cited  in  footnote  to  Economy  Sav.  Bank  v.  Gordon,  48  L.  R.  A.  63,  which  sus- 
tains, as  against  mortgagor's  creditors,  lien  of  bona  fide  purchaser  of  mortgage 
given  without  consideration. 
Effect  of  «»»lKnment   of  portion   of  note*  secured  by  mortgra^e. 

Approved  in  Kernohan  v.  Manss,  53  Ohio  St.  133,  29  L.  R.  A.  320,  41  N.  E.  258, 
holding  transfer  of  portion  of  notes  secured  by  mortgage  carries  with  it  propor- 
tional interest  in  security. 
Assignments  good  against   bona  fide  purchaser*. 

Cited  in  In  re  Mortgage  (Assignment  of)   7  Ohio  N.  P.  534,  5  Ohio  S.  &  C.  P. 
Dec.  556.  holding  assignment  of  mortgage  must  be  made  matter  of  record  to  give 
claim  priority  over  innocent  persons. 
Recovery   front   fraudulent  grantee. 

Cited  in  Mengert  v.  Brinkerhoff,  67  Ohio  St.  493,  66  N.  E.  530,  allowing  re- 
covery by  judgment  creditor  from  fraudulent  grantee  of  proceeds  of  sale. 
L.R.A.  Au.  Vol.  III. 
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20  L.  R.  A.  333,  MARSH  v.  McXIDER,  88  Iowa,  390,  45  Am.  St.  Rep.  240,  55 

X.  W.  469. 
Right  to  take  ice. 

Approved  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  711,  36  L.  R.  A.  700,  63  Am.  St. 
Rep.  416,  70  X.  W.  757,  and  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  254,  28  L.  R. 
A.  587,  footnote  p.  581,  60  X.  W.  717,  holding  that  owner  of  soil  may  remove  from 
non-navigable  stream  ice  for  storage  or  sale,  if  he  does  not  appreciably  diminish 
head  of  water  at  dam  of  lower  proprietor. 

Cited  in  Park  Comrs.  v.  Diamond  Ice  Co.  130  Iowa,  607,  3  L.R.A.(N.S.)  1105, 
105  X.  W.  203,  8  Ann.  Cas.  28,  on  the  riparian  owners  on  a  public  streem  as  hav- 
ing no  title  in  the  ice  that  forms  therein. 

Cited  in  footnote  to  Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829,  which  holds 
taking  of  ice  in  large  quantities  from  public  lake  not  exercise  of  common  right 
in  its  waters. 
Appropriation  of  ice. 

Cited  in  footnote  to  Becker  v.  Hall,  56  L.  R.  A.  573,  which  holds  marking,  stak- 
ing, or  cleaning  ice  not  thick  enough  for  harvesting,  insufficient  appropriation. 

20  L.  R.  A.  335,  MADISOX  SQUARE  BANK  v.  PIERCE,  137  N.  Y.  444,  33  Am. 

St.  Rep.  751,  33  N.  E.  557. 
Recovery  of  fall  amount. 

Approved  in  Culliford  v.  Walzer,  13  Misc.  495,  35  N.  Y.  Supp.  475,  holding  judg- 
ment creditor  in  action  in  which  order  of  arrest  was  granted  may  sue  bail  for 
amount  of  principal  judgment  and  judgment  for  costs,  and  account  to  sureties 
on  undertaking  to  stay  execution,  who  had  paid  some  of  the  judgments;  Dix  v. 
Jaquay,  94  App.  Div.  560,  88  N.  Y.  Supp.  228,  holding  life  tenant  may  recover 
from  subtenant  committing  waste,  not  only  his  own  loss,  but  that  of  remainder- 
man :  Hanover  Nat.  Bank  v.  American  Dock  &  Trust  Co.  14  App.  Div.  259,  43  X. 
Y.  Supp.  544.  holding  where  assignee  bank  is  entitled  to  recover  possession  of 
property  covered  by  warehouse  receipt,  it  is  no  concern  of  defendant  as  to  how 
much  assignor  owes  bank. 
Effect  of  payment  by  surety  or  third  person. 

Approved  in  Culliford  v.  Walser,  3  App.  Div.  270,  38  N.  Y.  Supp.  199,  holding 
payment,  of  judgment  by  surety  on  undertaking  to  stay  execution  does  not  dis- 
charge liability  of  sureties  on  bail  bond  given  in  such  action;  Twelfth  Ward 
Bank  v.  Brooks,  63  App.  Div.  222,  71  XT.  Y.  Supp.  388,  holding  fact  that  subse- 
quent indorser  has  paid  note  to  plaintiff,  no  defense  to  prior  indorser  where  pay- 
ment of  note  not  made  for  him;  Hartford  F.  Ins.  Co.  v.  Dickenson,  73  Hun,  581, 
26  X.  Y.  Supp.  175,  holding  debt  due  from  firm  acting  as  insurance  agents  not 
discharged  where  third  person,  in  consideration  of  appointment  as  agent,  agreed 
to  pay  debt  and  did  pay  it  in  part;  Crawford  v.  Tyng,  10  Misc.  145,  30  X.  Y. 
Supp.  907,  holding  payment  of  debt  made  by  third  person  at  debtor's  request  in- 
ures to  benefit  of  latter;  Re  Heyman,  95  Fed.  801,  holding  creditor  entitled  to 
prove  his  full  claim  in  bankruptcy  in  preference  to  surety  who  has  discharged 
part  of  indebtedness;  Swarts  v.  Fourth  Nat.  Bank,  54  C.  C.  A.  399,  117  Fed.  13. 
holding  creditor  partly  paid  by  surety  may  recover  full  amount  from  bankrupt 
principal's  estate,  holding  surplus  in  trust  for  surety. 

Cited  in  Re  Beaver  Knitting  Mills,  83  C.  C.  A.  240,  154  Fed.  322.  holding  a 
corporation  by  its  assumption  of  a  mortgage  debt  as  part  payment  of  the  pur- 
chase price  of  property  became  the  principal  debtor  and  the  original  debtor  the 
surety  so  that  a  creditor  might  prove  his  claim  and  recover  the  full  amount 
thereof  without  deducting  the  amount  of  proceeds  from  other  mortgaged  prop- 
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t-rty  'securing  the  same  debt;  Homestead  Bank  v.  Hollister,  7  Misc.  425,  27  N. 
Y.  Supp.  1015,  holding  plaintiff  not  entitled  to  recover  on  a  note  where  there  is 
evidence  that  the  defendant  endorsed  the  note  sued  on  as  collateral  security  for 
a  note  given  by  another  and  that  the  plaintiff  released  the  maker  of  such  other 
note  from  liability  thereon. 
•Continuing-  suit  for  surety's  benefit. 

Approved  in  Oneida  County  Bank  v.  Lewis,  23  Misc.  35,  51  N.  Y.  Supp.  826, 
holding  indorser  may,  when  sued,  pay  note  and  continue  suit  in  name  of  plaintiff. 
31aker  as  ultimate  debtor. 

Cited  in  Homestead  Bank  v.  Hollister,  7  Misc.  425,  27  N.  Y.  Supp.  1015,  to 
•point  that  maker  of  note  is  ultimate  debtor  who  ought  to  pay  in  preference  to, 
.and  in  exoneration  of,  indorser;  Guardian  Trust  Co.  v.  Peabody,  122  App.  Div. 
656,  107  N.  Y.  Supp.  515  (dissenting  opinion),  on  the  making  of  a  note  by  drawer 
to  self  and  endorsing  it  as  being  the  same  as  making  direct  to  endorsee. 

20  L.  R.  A.  338,  RICHARDSON  v.  CARBON  HILL  COAL  CO.  6  Wash.  52,  32 

Pac.  1012. 
Assumption    of   risk. 

Approved  in  Fritz  v.  Salt  Lake '&  0.  Gas  &  E.  L.  Co.  18  Utah,  503,  56  Pac.  90, 
holding  servant  voluntarily  choosing  most  hazardous  way  of  performing  duty  as- 
sumes risk. 
Liability  of  master   for  skill   of   physician   furnished. 

Second  appeal  in  10  Wash.  650,  39  Pac.  95,  holding  employer  not  liable  for  neg- 
ligence of  physician  selected  with  ordinary  care  at  hospital  maintained  with 
money  retained  from  employees'  wages  without  profit  to  employer.  Third  appeal 
in  18  Wash.  376,  51  Pac.  402,  holding  trial  of  issue  as  to  negligence  in  selecting 
surgeon  not  barred  by  decisions  on  former  appeals. 

Approved  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  447,  74 
S.  W.  456,  holding  employer  contracting  to  provide  competent  surgeon  liable  to 
employee  injured  by  surgeon's  unskilfulness;  Union  P.  R.  Co.  v.  Artist,  23  L.  R. 
A.  583,  9  C.  C.  A.  18,  19  U.  S.  App.  612,  60  Fed.  368,  holding  railroad  company  not 
liable  for  malpractice  of  physicians  or  carelessness  of  attendants  in  hospital  main- 
tained as  charitable  enterprise  by  aid  of  company  and  small  sums  deducted  from 
wages  of  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  91,  50 
Am.  St.  Rep.  313,  40  N.  E.  138,  holding  corporation  voluntarily  providing  physician 
for  injured  employees  only  liable,  if  at  all,  for  negligence  in  his  selection,  and  not 
for  malpractice;  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94  Tenn.  720,  28  L.  R.  A. 
556,  45  Am.  St.  Rep.  767,  30  S.  W.  1036,  holding  master  who  has  selected  skilled 
and  competent  surgeon  to  attend  employee  not  liable  for  mistakes  of  latter. 

Cited  in  Zumwalt  v.  Texas  C.  R.  Co.  56  Tex.  Civ.  App.  571,  121  S.  W.  1133, 
to  the  point  that  employer  is  liable  for  negligence  in  employing  surgeon  in 
hospital  maintained  by  employer  from  deductions  from  wages. 

Cited  in  note  (17  L.R.A.(N.S.)  1168,  1169)  on  liability  for  negligence  of  at- 
tendants furnished  by  relief  department  toward  which  employees  contribute. 

Distinguished  in  Sawdey  v.  Spokane  Falls  &  N.  R.  Co.  30  Wash.  356,  94  Am. 
St.  Rep.  880,  70  Pac.  972,  holding  employer  contracting  to  treat  injured  employ- 
ee's liable  for  malpractice  of  surgeon,  although  due  care  was  used  in  his  selection. 
Master's  duty  to  furnish  medical  aid. 

Cited  in  notes   (28  L.R.A.  549)    on  duty  of  master  to  furnish  medical  aid  to 
servant;    (4  L.R.A. (N.S.)    66)    on  same  point. 
Master's   liability   for   injury   by    incompetent    fellow    servant. 

Cited  in  note  (25  L.  R.  A.  710)  on  liability  of  master  for  injuries  caused  to 
one  servant  by  incompetency  of  fellow  servant. 
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20  L.  R.  A.  342,  WORTHINGTON  v.  WARING,  157  Mass.  421,  34  Am.  St.  Rep. 

294,  32  N.  E.  744. 
Determination   of  equitable    riuli  is. 

Approved  in  Smith  v.  Butler,  164  Mass.  38,  41  N.  E.  60,  holding  action  against 
co-owner  of  ship  to  recover  disbursements  not  maintainable  at  law  or  in  absence 
of  other  owners  interested  in  the  account;  Brierly  v.  Equitable  Aid  Union,  170 
Mass.  219,  64  Am.  St.  Rep/297,  48  N.  E.  1090,  holding  equitable  rights  and  in- 
terests may  be  determined  in  action  on  benefit  certificate;  Isenburger  v.  Hotel 
Reynolds  Co.  177  Mass.  457,  59  N.  E.  120,  holding  equitable  defense  not  pleaded 
in  action  on  promissory  note  not  available. 
Absence  of  interested  parties. 

Approved  in  Wamesit  Power  Co.  v.  Sterling  Mills,  158  Mass.  445,  33  N.  E.  503, 
holding  party's  obligation  to  enlarge  canal  will  not  be  determined  as  an  incident 
to  suit  to  partition  water  power,  where  interested  parties  not  before  court. 
Combination  of  employers. 

Cited  in  footnotes  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  wThich  holds  lawful, 
combination  of  employers  to  "prevent  advance  in  wages;  State  ex  rel.  Scheffer 
v.  Justus,  56  L.  R.  A.  757,  which  sustains  statute  prohibiting  employers  com- 
bining to  prevent  procuring  of  employment  by  threats,  promises,  or  blacklisting. 

Cited  in  note   (63  L.  R.  A.  290)    on  right  of  employers  to  combine  for  black- 
listing purposes. 
Patrol  of  strikers. 

Approved   in  Vegelahn  v.   Guntner,   167   Mass.   99,   35   L.  R.  A.   724,   footnote 
p.  722,  57  Am.  St.  Rep.  443,  44  N.  E.   1077,  holding  maintenance  of  patrol  not 
justified  by  strikers'  purpose  to  secure  better  wages,  by  compelling  acceptance  of 
their    schedule. 
Korce    necessary    to    constitute    intimidation. 

Cited  in  footnote  to  O'Neil  v.  Behanna,  38  L.  R.  A.  382,  which  holds  actual 
use  of  force  unnecessary  to  constitute  intimidation  by   strikers  making  display 
of  force. 
Injunction   against   blacklisting   or  strikes. 

Cited  in  Boyer  v.  Western  U.  Teleg.  Co.  124  Fed.  250,  refusing  to  enjoin  dis- 
charge and  blacklisting  of  employees  because  of  membership  in  labor  union. 

Cited  in  notes  (28  L.R.A.  467)   on  injunction  against  strikes;    (4  L.R.A.  (N.S.) 
1119)  on  liability  for  blacklisting  of  servants. 
Cross-bill,   when   necessary. 

Cited  in  Braman  v.  Foss,  204  Mass.  411,  90  X.  E.  563,  holding  in  a  suit  involv- 
ing an  accounting  the  defendant  may  have  affirmative  relief  without  the  filing  of 
a  cross-bill. 
Remedy  by  "petition." 

Distinguished  in  McArthur  Bros.  Co.  v.  Com.  197  Mass.  139,  83  N.  E.  334,  on 
the  nature  of  a  "petition"  brought  under  statute  against  state  for  damages  for 
breach  of  contract  entered  into  with  an  agency  of  the  state. 

20  L.  R.  A.  347,  SUPREME  LODGE  K.  &  L.  OF  H.  v.  OWENS,  94  Ky.  327,  22 

S.    W.    326. 
Distribution  of  money  contributed  for  relief. 

Cited  in  footnotes  to  Doyle  v.  Whalen,  31  L.  R.  A.  118,  requiring  expenditure 
for  sufferers  from  fire,  of  fund  contributed  for  their  relief;  Hallinan  v.  Hearst^ 
55  L.  R.  A.  216,  which  denies  right  of  minor  beneficiary  of  fund  contributed  for 
families  of  firemen,  to  compel  payment  of  share  faster  than  necessities  require. 
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20  L.  R.  A.  3.50,  FARBER  v.  MISSOURI  P.  R.  CO.  116  Mo.  81,  22  S.  W.  631. 
!-:\«'iii  pi  ii>n    from   taxation  as   public  higrhivays. 

Approved   in   Nevada   use   of  Gilflllan   v.   Eddy,    123   Mo.   560,   27   S.   W.   471, 
holding    railroad    lands    not    exempt    from    taxation    for    street    improvement    be- 
cause  Constitution   declares   railways   public  highways. 
Removal  of  trespasser   from  curs. 

Approved  in  Farber  v.  Missouri  P.  R.  Co.  139  Mo.  283,  40  S.  W.  932,  holding 
railroad  company  liable  to  trespasser  compelled  to  leave  moving  train,  whether 
.actual  force  applied  or  not. 

Cited  in  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Rue,  142  Ky.  702,  34  L.R.A. (N.S.) 
205,  134  S.  W.  1144,  holding  that  railroad  is  not  liable  for  assault  by  train  crew 
upon  trespasser  after  he  had  left  train  and  did  not  attempt  to  come  back; 
Drogmimd  v.  Metropolitan  Street  R.  Co.  122  Mo.  App.  160,  98  S.  W.  1091,  hold- 
ing defendant  company  was  liable  for  an  injury  to  a  child  stealing  a  ride  on  a 
•street  car  where  the  conductor  while  the  car  was  in  motion  ordered  the  boy  to 
leave  the  car  and  threatened  him  with  a  broom  causing  the  boy  to  loose  his  bal- 
ance and  fall  from  the  car. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  34  L.  R. 
-A.  767,  which  holds  wanton  neglect  of  duty  not  shown  by  failure  to  stop  freight 
train  on  sharp  grade  to  remove  boy  catching  on. 

Cited  in  notes   (13  L.R.A.  (N.S.)   368)  on  liability  of  railroad  for  negligence  in 
cejecting   trespasser   from  moving   train;    (25   Eng.   Rul.   Cas.   142)    on   master's 
liability   for  ejection  of  trespasser  from  train. 
.Scope  of  employment. 

Approved  in  Raming  v.  Metropolitan  Street  R.  Co.  157  Mo.  509,  50  S.  W. 
791,  holding  acts  of  gripman  from  which  injury  resulted  to  trespasser  must  be 
shown  to  be  within  scope  of  his  duty;  Walker  v.  Hannibal  &  St.  J.  R.  Co.  121 
Mo.  584,  24  L.  R.  A.  367,  42  Am.  St.  Rep.  547,  26  S.  W.  360,  holding  carrier  not 
Jiable  for  injury  due  to  negligence  of  baggageman  in  throwing  from  car  drills 
carried  to  accommodate  persons;  Owens  v.  Wabash  R.  Co.  84  Mo.  App.  149, 
holding  brakeman  directing  passenger  to  jump  from  moving  train  acting  with- 
.in  line  of  his  duty;  Ephland  v.  Missouri  P.  R.  Co.  71  Mo.  App.  610,  holding  car- 
rier liable  for  injury  due  to  alarming  exclamation  of  brakeman. 

Cited  in  McPeak  v.  Missouri  P.  R.  Co.  128  Mo.  643,  30  S.  W.  170  (dissent- 
ing opinion),  majority  holding  carrier  liable  for  alarming  exclamation  of  brake- 
man  causing  passenger  to  jump  from  moving  train;  Brennan  v.  Santa  Fe,  72 
Mo.  App.  Ill,  holding  it  question  for  jury  whether  brakeman  pushing  trespasser 
from  train  engaged  in  performance  of  duties  assigned  him;  Tangner  v.  South- 
west Missouri  Electric  R.  Co.  85  Mo.  App.  31,  holding  carrier  liable  for  ma- 
'licious  and  wanton  acts  of  servant  to  passenger,  done  during  course  of  dis- 
charge of  his  duty;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran,  117  111.  App.  49,  holding 
;a  railroad  company  was  not  fiable  for  the  unauthorized  act  of  a  brakeman  in 
ejecting  a  passenger  from  a  moving  train;  Drolshageii  v.  Union  Depot  R.  Co. 
186  Mo.  266,  85  S.  W.  344,  holding  a  street  railway  company  was  not  liable  for 
injuries  received  by  a  boy  when  ejected  by  the  mofcorman  from  the  car  on  which 
he  was  stealing  a  ride,  such  acts  not  being  within  the  scope  of  the  motorman's 
employment;  Milton  v.  Missouri  P.  R.  Co.  193  Mo.  57,  4  L.R.A. (N.S.)  286,  91 
:S.  W.  949,  holding  defendant  company,  the  officers  of  which  had  directed  the 
proprietors  of  a  detective  agency  to  find  the  persons  who  had  held  up  one  of 
defendant's  trains  and  report,  was  not  liable  for  the  false  imprisonment  of  the 
^plaintiff  by  employees  of  such  detective  agency;  Compiler  v.  Missouri  &  K. 
'.Teleph.  Co.  127  Mo.  App.  558,  106  S.  W.  536,  holding  the  defendant  company 
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liable  for  injuries  to  an  employee  received  when  the  chief  operator  for  the  pur- 
pose of  maintaining  discipline  among  the  operators  violently  whirled  the  chair 
of  an  operator  who  had  turned  away  from  the  switch  board,  and  thus  injured 
her;  Keen  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  129  Mo.  App.  307,  108  S.  W.  1125,  hold- 
ing a  carrier  was  liable  for  an  assault  by  a  brakeman  on  a  passenger  whom  he 
found  in  a  freight  car  instead  of  the  passenger  car  in  which  he  should  have 
been  riding;  McLain  v.  St.  Louis  &  G.  R.  Co.  131  Mo.  App.  739,  111  S.  W.  835, 
holding  a  passenger  on  a  train  might  recover  for  injuries  received  when  the- 
conductor  forcibly  removed  him  from  the  seat  he  was  occupying  for  the  purpose 
of  occupying  it  himself;  Bowen  v.  Illinois  C.  R.  Co.  70  L.R.A.  922,  69  C.  C.  A. 
444,  136  Fed.  313,  holding  a  railroad  company  was  not  liable  for  the  killing  of 
a  person  who  came  to  the  station  to  make  inquiries  whether  demurrage  would 
be  charged  for  a  delay  in  removing  freight  and  without  warning  or  provocation 
was  shot  by  the  agent  in  charge;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran.  129  111. 
App.  44,  on  a  brakeman  as  having  no  implied  authority  to  evict  a  person  from  a 
moving  train. 

Cited  in  footnotes  to  Smith  v.  Louisville  &  X.  R.  Co.  22  L.  R.  A.  72, 
which  holds  brakeman  within  scope  of  employment  in  kicking  boy  off  moving 
train  for  failure  to  pay  fare;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies 
master's  liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's 
hand,  while  pretending  to  throw  at  boys  playing  on  cotton  bales. 

Cited  in  note  (27  L.  R.  A.  164,  188)   on  master's  civil  responsibility  for  wrong,- 
ful  or  negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  mas- 
ter by  reason  of  contract,  incipient  or  perfected. 
Authority  of  servant  or  agrent. 

Approved  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Peterson,  144  Ind.  222,  42  N.  E, 
480,  holding  trespasser  must  show  brakeman  authorized  to  do  act  resulting  in 
injury;  Illinois  C.  R.  Co.  v.  King,  179  111.  95,  70  Am.  St.  Rep.  93,  53  N.  E.  552, 
holding  duty  of  servant  to  eject  trespasser  from  train  not  assumed;  Interna- 
tional &  G.  N.  R.  Co.  v.  Armstrong,  4  Tex.  Civ.  App.  155,  23  S.  W.  236,  holding, 
authority  of  brakeman  to  manage  train  must  be  proved  when  relied  on;  Chicago^ 
R.  I.  &  P.  R.  Co.  v.  Brackman,  78  111.  App.  149;  Chicago  &  W.  I.  R.  Co.  v, 
Ketchem,  99  111.  App.  664;  Randall  v.  Chicago  &  G.  T.  R.  Co.  113  Mich.  120, 
38  L.  R.  .A.  669,  footnote  p.  666,  71  N.  W.  450,— holding  that  brakeman  has 
no  implied  authority  to  eject  passenger;  Leonard  v.  Missouri,  K.  &  T.  R.  Co- 
68  Mo.  App.  51,  holding  authority  of  local  agent  to  consent  to  assignment  of 
salary  will  not  be  inferred. 

Cited   in  note    (32  L.R.A.  (N.S.)    1164)    on  express  authority  to  certain  train 
employees  to  eject  trespassers  as  negativing  implied  authority  of  others. 
Duty  of  brakeman  to  eject  trespassers. 

Cited  in  Golden  v.  Northern  P.  R.  Co.  39  Mont.  449/34  L.R.A.  (N.S.)  1159,, 
104  Pac.  549,  18  Ann.  Cas.  886,  on  it  being  prima  facie  within  the  duties  of  a 
brakeman  to  eject  trespassers  from  trains. 

Disapproved   in  Dixon  v.   Northern  P.   R.  Co.   37   Wash.   315,   68   L.R.A.   898, 
107  Am.  St.  Rep.  810,  79  Pac.  943,  2  Ann.  Cas.  620,  holding  a  brakeman  on  a 
freight  train  has  prima  facie  implied  authority  to  eject  a  trespasser  so  as  to 
make  the  railroad  company  liable  for  injuries  sustained  by  the  trespasser. 
Carrier's  duty  to  passenger. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brackman,  78  111.  App.  149,  holding 
carrier  bound  to  protect  passenger  against  violence  of  its  servants ;  Exton  v. 
Central  R.  Co.  62  N.  J.  L.  15,  56  L.  R.  A.  511,  42  Atl.  486,  holding  carrier  liable- 
for  injury  to  passenger,  due  to  hackmen  scuffling  on  walkway  to  baggage  room; 
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Clark  v.  Chicago  &  A.  R.  Co.  127  Mo.  211,  29  S.  W.  1013,  holding  carrier  stop- 
ping its  train  at  intersection  of  connecting  line  liable  for  injury  due  to  collision ; 
Slmefer  v.  Missouri  P.  R.  Co.  98  Mo.  App.  454,  72  S.  W.  154,  holding  carrier  not 
only  bound  to  carry  passengers  safely,  but  to  treat  them  respectfully  and  with 
courtesy. 

Cited  in  note   (54  Am.  St.  Rep.  89,  90)   on  liability  of  railroad  for  injuries  to 
passengers  and  trespassers. 
Opinion  evidence  as  to  authority. 

Approved  in  Krueger  v.  Chicago  &  A.  R.  Co.  84  Mo.  App.  366,  holding  duty 
of  brakeman  to  put  off  trespasser  should  be  proved,  but  not  by  opinion  evidence. 

Cited  in  Charlton  v.  St.  Louis  &  S.  F.  R.  Co.  200  Mo.  442,  98  S.  W.  529,  hold- 
ing in  an  action  for  the  death  of  a  brakeman  it  was  proper  to  prove  by  a  former 
brakeman  on  the  same  road  the  duties  of  a  brakeman  with  reference  to  keeping 
trespassers  off  of  the  train,  the  decedent  brakeman  being  engaged  in  such  task 
at  the  time;  Marcum  v.  Missouri,  K.  &  T.  R.  Co.  139  Mo.  App.  220,  122  S.  W. 
1148,  holding  in  an  action  to  recover  for  injuries  received  when  thrown  off  of  a 
train  by  defendant's  brakeman,  it  was  proper  to  show  that  it  was  customary  on 
defendant's  road  for  the  brakemen  to  put  off  trespassers  with  the  knowledge  of 
defendant's  officers. 

Who    is    lrt-S|ijiss«-r. 

Cited  in  footnotes  to  Boggess  v.  Chesapeake  &  0.  R.  Co.  23  L.  R.  A.  777, 
which  holds  ticket  holder  in  good  faith  boarding  freight  train  not  carrying 
passengers  entitled  to  treatment  as  passenger;  Purple  v.  Union  P.  R.  Co.  57 
L.  R.  A.  700,  which  holds  one  riding  on  train  prohibited  from  carrying  passen- 
gers, a  trespasser. 

Cited  in  note   (61  Am.  St.  Rep.  86)   on  who  are  passengers  and  when  they  be- 
come such. 
Injury  in  getting  on  or  off  moving  train. 

Cited  in  note  (21  L.R.A.  355)  on  injuries  in  getting  on  or  off  railroad  trains. 
It  iuli «  of  carrier  to  regulate  the  carriage  of  passengers  or  freight. 

Cited  in  Gardiner  v.  St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App.  145,  93  S.  W.  917, 
on  the  right  of  a  railroad  company  to  make  reasonable  regulations  for  the  car- 
riage of  passengers  and  freight  on  its  trains. 

20  L.  R.  A.  355,  IOWA  ECLECTIC  MEDICAL  COLLEGE  ASSO.  v.  SCHRADER, 

87  Iowa,  659,  55  N.  W.  24. 
Review  by  certiorari. 

Approved  in  Traer  v.  State  Bd.  of  Medical  Examiners,  106  Iowa,  564,  76 
N.  W.  853,  holding  revocation  of  physician's  certificate  by  state  board  of  medi- 
cal examiners  not  reviewable  by  certiorari  where  board  did  not  act  arbitrarily 
or  unreasonably. 

Cited  in  Iowa  Loan  &  T.  Co.  v.  District  Ct.  149  Iowa,  11,  127  N.  W.  1114, 
to  the  point  that  if  tribunal  is  clothed  with  authority  to  decide  upon  facts,  de- 
cision is  not  illegal,  if  subject-matter  and  parties  are  within  its  jurisdiction ; 
Raaf  v.  State  Bd.  of  Medical  Examiners,  11  Idaho,  718,  84  Pac.  33,  holding 
the  action  of  a  state  board  of  medical  examiners  in  refusing  to  grant  a  license 
to  an  applicant  is  not  subject  to  review  by  the  courts  as  to  the  exercise  of  a 
discretion  by  the  board. 
Right  to  mandamus. 

Cited  in  footnotes  to  Van  Vleck  v.  Board  of  Dental  Examiners,  44  L.  R.  A. 
635,  which  denies  right  to  mandamus  to  compel  dental  examining  board  to  in- 
dorse diploma ;  State  ex  rel.  Hygea  Medical  College  v.  Coleman,  55  L.  R.  A. 


20  L.R.A.  355]  L.  R.  A.  CASES  AS  AUTHORITIES.  696 

105,  which   denies  power  to  compel   state  board  by  mandamus  to  issue  certifi- 
cates to  holders  of  diplomas  from  medical  college. 
l.a\\*  regulating  practice  of  medicine. 

Cited  in  State  ex  rel.  Burroughs  v.  Webster,  150  Ind.  616,  41  L.  R.  A.  217, 
50  N.  E.  750,  holding  requirement  that  practising  physicians  obtain  new  license 
valid  exercise  of  police  power;  Kenedy  v.  Schultz,  6  Tex.  Civ.  App.  462,  25  S. 
W.  667,  holding  exemption  from  operation  of  law  regulating  practice  of  medi- 
cine of  those  engaged  in  such  practice  for  specified  period  is  constitutional; 
Scholle  v.  State,  90  Md.  744,  50  L.  R.  A.  415,  46  Atl.  326,  to  point  that  enact- 
ments regulating  practice  of  medicine  are  valid;  State  v»  Miller,  146  Iowa,  524, 
124  X.  W.  167,  holding  that  statutes  relating  to  appointment  of  board  of  medical 
examiners  and  conferring  upon  board  power  and  discretion  are  not  unconstitu- 
tional because  of  possibility  that  its  power  may  be  exercised  improperly. 
Discrimination  by  board  of  examiners. 

Approved  in  Bragg  v.  State,  134  Ala.  182,  58  L.  R.  A.  931,  32  So.  767,  hold 
ing  it  no  defense  to  one  who  practised  medicine  without  license,  that  board  of 
examiners  discriminated  in  favor  of  "regular  practitioners." 
Statute  restricting  business. 

Cited  in  footnote  to  Noel  v.  People,  52  L.  R.  A.  287,  which  holds  void,  act 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists. 

Cited  in  note    (21   L.  R.  A.   791)    on  constitutionality  of  statutes  restricting 
contracts  and  business. 
Exemption  of  dentist  from  jury   duty. 

Cited  in  footnote  to  State  ex  rel.  Flickinger  v.  Fisher,  22  L.  R.  A.  799,  which 
holds  dentist  not  exempt  from  jury  duty. 
Class  legislation. 

Approved  in  Burk  v.  Putman,  113  Iowa,  234,  86  Am.  St.  Rep.  372,  84  N.  W 
1053,  holding  statute  allowing  husband  and  wife  to  testify  against  each  other 
in  special  case  not  unconstitutional  as  class  legislation. 
Uniform  operation  of  statute. 

Approved  in  Cook  v.  Marshall  County,  119  Iowa,  403,  93  N.  W.  372,  holding 
statute  exempting  jobbers  from  tax  which  it  imposes  on  cigarette  dealers  oper- 
ates uniformly  on  all  persons  in  like  situation,  and  is  constitutional. 
Notice  of  proceedings. 

Cited  in  Smith-  v.  State  Medical  Examiners,  140  Iowa,  71,  117  X.  W.  1116, 
on  notice  as  being  implied  from  the  fact  that  it  is  a  constitutional  requirement, 
irrespective  of  statutory  provision  for. 

20  L.  R.  A.  360,  LANG  v.  PENNSYLVANIA  R.  CO.   154  Pa."  342,  35  Am.   St. 

Rep.  846,  26  Atl.  370. 
Carrier's  liability  for  loss  of  freight  or  baggage. 

Cited  in  footnotes  to  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  35  L.  R.  A. 
356,  which  holds  carrier  liable  for  baggage  lost  by  unprecedented  flood,  where 
loss  due  to  negligent  delay;  Faucher  v.  Wilson,  39  L.  R.  A.  431,  which  denies 
carrier's  liability  for  bursting  of  hogshead  of  molasses  from  fermentation;  Bibb 
Broom  Corn  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  69  L.R.A.  509,  which  holds  carrier 
negligently  delaying  shipment  liable  for  loss  by  unanticipated  act  of  God  which 
would  not  have  caused  the  damage  but  for  the  delay. 

Cited  in  notes  (29  L.R.A.  (N.S.)  672)  on  duty  of  carrier  where  act  of  God 
lias  occurred  or  is  threatened;  (39  L.R.A. (N.S.)  644)  on  duty  of  carrier 
to  take  precaution  to  prevent  loss  threatened  without  its  antecedent  fault. 
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Carrier's  duty  to  passenger. 

Approved  in  Duggan  v.  Baltimore  &  0.  R.  Co.  159  Pa.  255,  33  W.  N.  C.  384, 
25  Pittsb.  L.  J.  N.  S.  14,  39  Am.  St.  Rep.  672,  28  Atl.  182,  holding,  while  con- 
ductor must  protect  passengers  from  injury  by  negligence  or  violence,  he  is  not 
required  to  oppose  officers  of  the  law  in  performance  of  their  duty. 

Cited  in  Artherholt  v.  Erie  Electric  Motor  Co.  27  Pa.  Super.  Ct.  146,  holding 
a  passenger  in  a  street  car  might  recover  for  injuries  received  when  assaulted 
by  the  conductor  who  became  angered  at  the  passenger  for  pulling  the  cord  which 
registered  fares  instead  of  the  cord  which  rings  the  signal  bell. 

Cited  in  footnote  to  Smith  v.  North  American  Transp.  &  Trading  Co.  44  L. 
R.  A.  557,  which  holds  steamer  company  abandoning  trip  to  Dawson  required 
to  bring  passenger  back  without  charge. 
Carrier's  liability  for  injury  to  employee. 

Cited  in  footnote  to  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  48  L.  R.  A.  531,  which 
holds  railroad  liable  for  injury  to  employee  by  breaking  of  railroad  trestle  by 
flood  and  drift. 
Act  of  God. 

Cited  in  footnote  to  Libby  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds 
unprecedented  flood  causing  washout  of  railroad  culvert  an  act  of  God. 

20  L.  R.  A.  362,  REIDY  v.  SMALL,  154  Pa.  505,  26  Atl.  602. 
Revocation  of  deed. 

Approved  in  Wilson  v.  Anderson,  13  Montg.  Co.  L.  Rep.  191,  holding  deed  of 
trust  executed  by  man  of  intemperate  habits  not  invalid  because  not  reserving 
power  of  revocation;  Neal  v.  Black,  177  Pa.  102,  34  L.  R.  A.  713,  26  Pittsb.  L. 
J.  N.  S.  53,  35  Atl.  561,  holding  absence  of  clause  of  revocation  in  voluntary 
deed  of  incompetent  does  not  affect  its  validity;  Chestnut  Street  Nat.  Bank  v. 
Fidelity  Ins.  Trust  &  S.  D.  Co.  42  W.  N.  C.  317,  7  Pa.  Dist.  R.  110,  holding  deed 
reserving  income  for  life  and  vesting  beneficial  interest  in  grantor's  children 
at  her  death  not  revocable  in  absence  of  provision  therefor  (Reversed  on  appeal). 

Cited  in  footnotes  to  Wilson  v.  Anderson,  44  L.  R.  A.  542,  which  holds  trust 
deed  by  intemperate  and  improvident  person,  without  power  of  revocation,  ir- 
revocable; Neisler  v.  Pearsall,  52  L.  R.  A.  874,  which  holds  settlement  of  prop- 
erty in  trust,  stated  to  be  irrevocable,  not  revocable  without  interposition  of 
duly  constituted  tribunal. 
Effect  of  vrant  of  power  of  revocation  in  a  deed  of  trust. 

Cited  in  Wallace  v.  Industrial  Trust  Co.  29  R.  I.  56],  73  Atl.  25,  holding  the 
want  of  power  of  revocation  in  a  deed  of  trust  is  not  prima  facie  evidence  of  a 
mistake  where  the  purpose  of  the  trust  was  inconsistent  with  such  power  of 
revocation;  Crumlish  v.  Security  Trust  &  S.  D.  Co.  8  Del.  Ch.  396,  holding  the 
absence  of  a  power  of  revocation  in  a  deed  of  trust  is  not  prima  facie  evidence 
of  a  mistake  where  such  a  power  in  the  deed  would  tend  to  defeat  its  object. 

20  L.  R.  A.  366,  HALL  v.  ARMSTRONG,   65  Vt.  421,  26  Atl.  592. 
Right  to  jury  trial. 

Cited  in  Crampton  v.  Hollister,  70  Vt.  635,  41  Atl.  588,  holding  right  to  jury 
trial  does  not  exist  in  insolvency  appeals;  Shapira  v.  D'Arcy,  180  Mass.  378, 
62  N.  E.  412,  holding  constitutional  right  to  trial  by  jury  does  not  extend  to 
suits  in  equity,  in  which,  from  early  times,  there  was  no  such  right;  Library 
Bureau  v.  Hooker,  C.  &  M.  Co.  84  Vt.  536,  80  Atl.  660,  to  the  point  that  action 
for  book  account  are  not  triable  by  jury;  Tilley  v.  Cox,  119  Ga.  870,  47  S.  E. 
219,  holding  a  statutory  provision  authorizing  the  court  to  direct  a  verdict 
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where  there  is  no  conflict  in  the  evidence  is  not  unconstitutional  as  depriving 

a  person  of  a  right  to  trial  hy  jury  or  of  his  property  without  due  process  of 

law;  Loeb  v.  Jennings,  133  Ga.  806,  67  S.  E.  101,  18  Ann.  Cas.  376,  holding  the 

trial  of  a  person  in  the  police  court  and  the  levying  of  a  fine  for  a  violation  of 

a   municipal   ordinance   without   a   jury   is   not   a   violation   of   a   constitutional 

right. 

Constitutional   construction. 

Approved  in  Colton  v.  Montpelier,  71  Vt.  416,  45  Atl.  1039,  holding  practical 
construction  of  Constitution,  contemporaneous  with  its  adoption  and  long  ac- 
quiesced in,  equivalent  to  judicial  determination. 

Cited  in  New  England  Trout  &  Salmon  Cluh  v.  Mather,  68  Vt.  355,  33  L.  R. 
A.  574,  35  Atl.  323  (dissenting  opinion),  majority  holding  constitutional  right 
to  fish  in  boatable  waters  does  not  include  all  waters  beatable  in  fact. 

20  L.  R.  A.  370,  MOULTON  v.  CORNISH,  138  N.  Y.  133,  33  N.  E.  842. 
Right   to  sell  mortgaged  property. 

Approved  in  Denton  v.  Ontario  County  Nat.  Bank,  150  N.  Y.  134,  44  N.  E. 
781,  holding  junior  mortgagee,  not  made  party  to  suit  in  which  direct  fore- 
closure of  prior  mortgage  was  decreed,  entitled  to  foreclosure  and  sale  of  prop- 
erty subject  to  prior  liens;  Breed  v.  Ruoff,  173  N.  Y.  345,  66  N.  E.  5,  holding, 
in  foreclosure  suit  by  receivers  of  loan  association,  plaintiff  entitled  to  sale 
of  mortgaged  premises,  although  upon  final  settlement  there  may  be  some 
amount  payable  to  mortgagors. 

Cited  in  Vought  v.  Levin,  142  App.  Div.  625,  127  N.  Y.  Supp.  479,  to  the 
point  that  where  sale  has  been  made  in  foreclosure  action  but  because  of  de- 
fects in  proceedings  existing  lien  was  not  cut  off,  purchaser  may  foreclose  mort- 
gage as  to  such  lien. 

Cited  in  note   (18  Eng.  Rul.  Cas.  501)   on  time  allowed  to  redeem  from  fore- 
closure. 
Parties   to   suit. 

Approved  in  First  Nat.  Bank  v.  Shuler,  153  N.  Y.  170,  60  Am.  St.  Rep.  601, 
47  N.  E.  262,  holding  in  suit  to  set  aside  assignment  of  creditors  on  death  of 
defendant  assignor,  his  executrix  must  be  made  party,  although  already  a  party 
in  her  individual  capacity;  Titcomb  v.  Fonda,  J.  &  G:  R.  Co.  38  Misc.  634,  78 
N.  Y.  Supp.  226,  holding  foreclosure  without  notice  to  vendee  in  possession  con- 
stitutes purchaser  at  sale  equitable  assignee  of  mortgage;  Johns  v.  Wilson,  180 
U.  S.  451,  45  L.  ed.  618,  21  Sup.  Ct.  Rep.  445,  holding  failure  to  file  amended 
bill  in  foreclosure  suit  on  learning  of  secret  conveyance  to  stranger  to  suit  will 
not  preclude  second  foreclosure  if  such  failure  did  not  prejudice  defendants. 

Cited  in  Galusha  v.  Galusha,  138  N.  Y.  281,  33  N.  E.  1062,  to  point  that 
trustee  is  necessary  party  to  suit  to  cancel  deed  of  separation. 

Cited   in   note    (36   L.R.A.  (N.S.)    437)    on   necessity    of    making    junior    en- 
cumbrancer party  to  foreclosure. 
Effect  of  failure  to  join  interested  partieM. 

Cited  in  People  v.  McClellan,  119  App.  Div.  421,  104  N.  Y.  Supp.  447,  holding 
where  it  appears  in  an  action  that  there  are  parties  in  interest  who  are  not 
before  the  court,  the  court  is  bound  of  its  own  motion  to  direct  that  they  be 
joined  and  refused  to  give  judgment  until  they  be  so  brought  in;  Gillian  v. 
McDowall,  66  Neb.  820,  92  N.  W.  991,  holding  in  proceedings  to  foreclose  a  lien 
where  subsequent  lien  holders  claiming  an  interest  have  been  omitted,  it  is 
proper  to  bring  a  supplemental  suit  for  the  purpos  of  barring  the  omitted  claim. 
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Appealnbility  of  order. 

Approved  in  lie  Talmage,  160  N.  Y.  515,  55  N.  E.  276,  holding  order  confirm- 
ing intermediate  accounting  by  general  assignee,  and  releasing  his  sureties  to 
that  extent,  final  order  in  special  proceeding  and  appealable  as  such;  Re  Munn, 
165  N.  Y.  158,  58  N.  E.  881,  holding  order  made  in  special  proceeding  to  review 
assessment,  setting  it  wholly  aside,  final  order  and  appealable  as  such. 

20  L.  R.  A.  381,  PEOPLE  v.  PECK,  138  N.  Y.  386,  52  N.  Y.  S.  R.  907,  34  N.  E. 
347. 

20  L.  R.  A.  386,  DUNCAN  v.  NEW  YORK  MUT.  INS.  CO.  138  N.  Y.  88,  33  N. 

E.  730. 
Effect  of  mistake  or  ignorance  of  fact. 

Cited  in  Flynn  v.  Smith,  111  App.  Div.  874,  98  N.  Y.  Supp.  56,  holding  the  as- 
signment of  a  claim  supposed  to  be  worthless  may  be  rescinded  where  it  appears 
that  it  is  secured  by  stocks  of  considerable  value  and  it  appears  that  neither 
party  had  knowledge  of  such  security. 

Cited  in  footnotes  to  Bigham  v.  Madison,  47  L.  R.  A.  267,  which  authorizes 
rescission  for  mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by 
vendor;  Houston  &  T.  C.  R.  Co.  v.  McCarty,  53  L.  R.  A.  507,  which  denies  right 
to  set  aside  release  in  full  because  of  internal  injuries,  unsuspected  at  time. 

Cited  in  note    (117  Am.  St.  Rep.  234)   on  mistakes  for  which  written  instru- 
ments may  be  canceled  or  corrected  in  equity. 
IS  iuli  i   of  insured  to  avoid  the  cancelation  of  policy  of  insurance. 

Distinguished  in  Cassville  Roller  Milling  Co.  v.  JStna  Ins.  Co.  105  Mo.  App. 
153,  79  S.  W.  721^  holding  an  insured  not  bound  by  the  cancelation  of  a  policy 
of  fire  insurance  made  without  the  knowledge  of  the  insured,  by  reason  of  the 
fact  that  after  the  fire  the  premiums  paid  were  returned  to  the  general  agent 
of  the  insured  who  accepted  the  same. 

20  L.  R.  A.  389,  Re  McLEAN,  138  N.  Y.  158,  33  N.  E.  821. 
"Waiver  of  objections. 

Approved  in  People  ex  rel.  Mohawk  &  M.  R.  Co.  v.  Garmon,  34  Misc.  353,  69 
.N.  Y.  Supp.  819,  holding  appearance  before  assessors  and  trial  of  propriety 
-of  valuation,  waiver  of  manner  of  setting  forth  name  or  quantity  of  land;  Con- 
ant  v.  American  Rubber  Tire  Co.  37  Misc.  132,  74  N.  Y.  Supp.  409,  holding 
noticing  cause  and  placing  on  calendar  for  trial,  waiver  of  omission  to  enter 
order  of  reversal. 

Cited  in  Hoyt  v.  Ogden  Portland  Cement  Co.  185  Fed.  893,  to  the  point  that 
if  the  defendant  who  has  not  been  served  with  process  presents  case  on  merits, 
he  cannot  afterwards  deny  jurisdiction;  Wilkins  Co.  v.  Baltimore,  103  Md.  314, 
63  Atl.  562,  7  Ann.  Cas.  1192,  holding  the  petitioner  was  estopped  from  assert- 
ing that  an  assessment  was  not  made  in  time  where  it  appeared  that  petitioner's 
counsel  appeared  before  the  tax  court  and  stated  that  the  bill  be  made 
out  against  the  petitioner  and  that  the  petitioner's  officers  made  out  a  regular 
assessment  form  and  delivered  it  to  the  tax  court  who  adopted  such  valuation ; 
Brown  v.  Otis,  98  App.  Div.  558,  90  N.  Y.  Supp.  250,  holding  jurisdictional  defect 
in  tax  assessment  might  be  waived. 

Distinguished  in  New  York  v.  Mason-Au  &  M.  Confectionery  Co.  64  Misc.  406, 
119  N.  Y.  Supp.  472,  holding  the  appearance  by  a  foreign  corporation  before  the 
tax  commission  for  the  reduction  of  the  assessment  on  its  capital  invested  in  the 
state,  is  not  a  waiver  of  its  right  to  immunity  from  nersonal  liability  on  the  tax 
levied. 
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Certiorari  to  correct  assessment. 

Approved  in  Litchfield  v.  Brooklyn,  13  Misc.  701,  34  X.  Y.  Supp.  1090,  holding-, 
errors  in  amount  assessed  can  only  be  corrected  by  certiorari;  People  ex  r&l. 
Greenwood  v.  Feitner,  77  App.  Div.  431,  79  N.  Y.  Supp.  309,  holding,  on  cer- 
tiorari to  review  assessment,  relator  must  stand  or  fall  upon  grounds  of  error 
stated  in  his  application  for  reduction. 

Cited  in  People  ex  rel.  Buffalo,  R.  &  P.  R.  Co.  v.  Carmichael.  64  Misc.  273,  318 
N.  Y.  Supp.  354,  on  petitioner  on  certiorari  to  review  the  action  of  an  assessing 
board  as  limited  to  a  review  of  the  case  made  by  him  before  the  assessment 
board. 
Taxation   of  manufacturing-   corporations. 

Cited  in  notes    (64  L.  R.  A.  68)   on  taxation  of  manufacturing  corporations; 
(69  L.R.A.  440)   on  situs,  for  taxing  purposes,  of  tangible  personalty  of  domestic 
corporations. 
Voluntary   appearance. 

Cited  in  Freeman  v.  Freeman,  126  App.  Div.  602,  110  N.  Y.  Supp.  686,  on  a 
voluntary  general  appearance  in  an  action  as  being  equivalent  to  personal  service 
of  process  and  confers  jurisdiction. 

20  L.  R.  A.  391,  Re  SCHUYLER'S  STEAM  TOW-BOAT  CO.  136  N.  Y.  169,  32 
N.   E.   623. 

Reversed  in  Moran  v.  Sturges,  154  U.  S.  256,  38  L.  ed.  981,  14  Sup.  Ct.  Rep. 
1019. 
<  'onllici  in.u   jurisdictions. 

Approved  in  Rodgers  v.  Pitt,  96  Fed.  670,  holding  that  where  courts  have  con- 
current jurisdiction,  that  which  first  obtains  jurisdiction  is  entitled  to  retain  it 
without  interference;  National  Broadway  Bank  v.  Sampson,  85  App.  Div.  323,  83 
N.  Y.  Supp.  426,  holding,  in  case  of  concurrent  jurisdiction,  court  first  acquiring 
jurisdiction  draws  to  it  exclusive  right  to  control  property  involved  in  litigation; 
Jervey  v.  The  Carolina,  66  Fed.  1020,  holding  owner  of  boat  seized  without  war- 
rant by  state  officer  will  not  be  remitted  to  state  court  for  remedy. 

Cited  in  The  Vigilancia,  63  Fed.  734,  sustaining  jurisdiction  of  court  of  ad- 
miralty to  adjudicate  maritime  claims  as  to  freights  in  hands  of  depositary 
within  its  jurisdiction,  though  part  of  fund  not  affected  by  such  claims  is  in 
custody  of  state  court;  Cobe  v.  Rieketts,  111  Mo.  App.  110,  85  S.  W.  131,  hold- 
ing the  acquirement  by  a  state  court  of  jurisdiction  to  wind  up  the  affairs  of  a 
building  association  prior  to  acquirement  of  jurisdiction  by  a  federal  court  for 
the  same  purpose  gives  it  the  right  to  finally  determine  the  same  notwith- 
standing the  suit  in  the  federal  court;  Beardslee  v.  Ingraham,  3  L.R.A.  (N.S.) 
1076,  183  N.  Y.  417,  76  N.  E.  476,  35  X.  Y.  Civ.  Proc.  Rep.  185,  as  reversed  in  the 
United  States  Supreme  Court  on  the  grounds  that  it  was  not  within  the  power 
of  a  state  court  to  enjoin  proceedings  in  the  Federal  court;  Beardslee  v.  Ingra- 
ham, 106  App.  Div.  513,  94  X.  Y.  Supp.  937,  35  N.  Y.  Civ.  Proc.  Rep.  63,  on  the 
jurisdiction  of  a  court  as  continuing  until  the  rendition  and  satisfaction  of  a 
judgment. 

Cited  in  footnotes  to  Riesner  v.  Gulf,  C.  &  S.  F.  R.  Co.  33  L.  R.  A.  171,  which 
holds  filing  of  bill  for  Federal  receiver  gives  priority  over  subsequent  garnish- 
ment in  state  court;  Pendleton  v.  Lutz,  51  L.  R.  A.  649,  which  holds  jurisdiction 
by  state  court  of  action  against  corporation  not  ousted  by  subsequent  appoint- 
ment of  receiver  by  Federal  court. 
"When  title  vests  in  receiver. 

Approved  in  Re  Hoagland  Robinson  Co.  36  Misc.  31,  72  X.  Y.  Supp.  435,  hold- 
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ing  receiver's  title,  on  filing  bond,  relates  back  to  time  of  appointment;  Re 
Muehlfeld  &  H.  Piano  Co.  12  App.  Div.  493,  42  X.  Y.  Supp.  802,  holding  receiver 
on  filing  bond  takes  property  as  of  date  when  appointment  made,  and  subject  to 
valid  liens. 

Cited  in  Re  Lengert  Wagon  Co.  110  Fed.  927,  to  point  that  receiver's  title  re- 
lates back  to  date  of  appointment;  Buchanan  v.  Hicks,  98  Ark.  375,  34  L.R.A. 
(N.S.)  1203,  136  S.  W.  177,  to  the  point  that  receiver  of  insolvent  corporation 
is  real  party  in  interest  in  any  litigation  concerning  its  property. 

Cited  in  note  (15  L.R.A.  (N.S.)  657,  658,  660)  on  time  from  which  order  ap- 
pointing receiver  operative. 

Distinguished  in  Mutual  Brewing  Co.  v.  New  York  &  C.  P.  Ferry  Co.  16  App. 
Div.   151,  45  N.  Y.  Supp.   101,  holding  appointment  of  temporary  receiver  does 
not  devest  corporation  of  title  to  property  undisposed  of  by  receiver. 
Receiver's  rig-lit  to  assets. 

Approved  in  Gardner  v.  Caldwell,  16  Mont.  231,  40  Pac.  590,  holding  property 
in  possession  of  receiver  not  subject  to  seizure  under  execution ;  Dickey  v.  Bates, 
13  Misc.  491,  35  N.  Y.  Supp.  525,  holding  receiver's  title  to  corporate  assets  su- 
perior to  right  of  subsequent  attaching  creditors ;  National  Park  Bank  v.  Clark, 
92  App.  Div.  269,  87  N.  Y.  Supp.  185,  upholding  attachment  levied  on  property 
of  foreign  corporation  subsequently  to  appointment  of  receiver  in  home 
jurisdiction. 

Cited  in  Re  Muehlfeld,  16  App.  Div.  405,  45  N.  Y.  Supp.  16  (dissenting  opin- 
ion), majority  holding  court  cannot  direct  general  assignee  obtaining  corporate 
property  after  petition  filed,  but  before  appointment  of  receiver,  to  turn  it  over 
to  latter. 

Cited  in  footnotes  to  State  ex  rel.  Hunt  v.  Superior  Court,  25  L.  R.  A.  354, 
which  holds  sheriff's  right  to  possession  of  attached  property  not  lost  by  appoint- 
ment of  receiver;  Rogers  &  B.  Hardware  Co.  v.  Cleveland  Bldg.  Co.  31  L.  R.  A. 
335,  which  authorizes  sale  of  property  under  execution  from  state  court  after 
appointment  of  Federal  receiver. 

Cited  in  note   (30  L.  R.  A.  104)   on  injunction  against  seizure  of  property  in 
custody  of  la\V. 
Appointment  of  receiver. 

Cited  in  footnote  to  Port  Royal  &  A.  R.  Co.  v.  King,  24  L.  R.  A.  730,  which 
holds  railroad  receiver  appointed  in  one  state  should  also  be  appointed  for  small 
portion  of  road  in  other  state. 
Receiver  as  agent. 

Cited  in  footnote  to  Texas  &  P.  R.  Co.  v.  Gay,  25  L.  R.  A.  52,  which  holds  rail- 
road receiver  appointed  without  jurisdiction,  mere  agent  of  company. 
Receiver's   commissions. 

Cited  in  Re  Warren  E.  Smith  Co.  31  App.  Div.  46,  52  N.  Y.  Supp.  877,  holding 
possession  and  preservation  of  corporate  personal  property  by  temporary  receiver 
not  a  receipt  and  disbursement  entitling  him  to  commissions. 
Garnishment  of  debt   il  in-  from  receiver. 

Cited  in  note  (26  L.  R.  A.  218)  on  garnishment  of  money  due  from  receiver. 
r:ii.i»iiii  uu  proceedings. 

Approved  in  Paxson  v.  Cunningham,  11  C.  C.  A.  114,  21  U.  S.  App.  466,  63  Fed. 
136,  holding  circuit  court  will  not  enjoin  prosecution  of  libel  in  admiralty  against 
vessel  in  hands  of  receiver  appointed  by  it. 

Cited  in  footnote  to  Phelps  v.  Mutual  Reserve  Fund  Life  Asso.  61  L.  R.  A.  717, 
which  denies  jurisdiction  of  Federal  court  to  enjoin  receiver  illegally  appointed 
by  state  court  from  acting. 
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Cited  in  note  (33  L.R.A. (X.S.)  713)  on  jurisdiction  of  equity  to  try  claims 
against  its  receiver  involving  purely  legal  questions. 

Distinguished  in  lie  Hamilton  Park  Co.  1  App.  Div.  377,  37  X.  Y.  Supp.  310, 
holding  foreclosure  of  mortgage  given  by  corporation  to  secure  bond  issue  will 
not  be°enjoined,  although  temporary  receiver  has  been  appointed. 

20  L.  R.  A.  398,  GILDER  v.  DAVIS,  137  X.  Y.  504,  33  X.  E.  599. 
Broker's  right   to  commissions. 

Approved  in  Diamond  v.  Hartley,  38  App.  Div.  91,  55  X.  Y.  Supp.  994,  holding 
that  to  recover  commissions  broker  must  show  parties  had  reached  enforceable 
agreement  as  between  themselves;  Kirwan  v.  Barney,  27  Misc.  181.  57  N.  Y. 
Supp.  812,  holding  broker  must  show  proposed  purchaser  able,  ready,  and  willing 
to  take  property  upon  vendor's  terms;  Feiner  v.  Kobre,  13  Misc.  501,  34  X1.  Y. 
Supp.  676,  holding  broker  cannot  recover  commissions  where  principal  ready  to 
perform,  but  purchaser  fails  to  appear;  Folinsbee  v.  Sawyer,  8  Misc.  371,  28  X. 
Y.  Supp.  698,  holding  broker  has  earned  commissions  when  minds  of  parties  meet 
upon  contract  to  sell,  and  terms  of  sale,  whether  carried  out  or  not ;  Levy  v.  Ruff, 
4  Misc.  181,  23  X.  Y.  Supp.  1002,  holding  owner  who  signed  informal  agreement 
of  sale,  but  refused  to  sign  contract  embodying  same  terms,  liable  for  commis- 
sions; Thain  v.  Philbrick,  36  Misc.  829,  74  X.  Y.  Supp.  856,  holding  right  of 
broker  to  commissions  does  not  depend  on  performance  of  contract  by  purchaser; 
Brown  v.  Grassman,  53  App.  Div.  640,  65  N.  Y.  Supp.  1126,  holding  broker  may 
recover  commissions  although  contract  not  carried  out,  when  commissions  not 
dependent  on  its  execution;  Brady  v.  Foster,  72  App.  Div.  418,  75  N.  Y.  Supp. 
994,  holding  purchaser's  refusal  to  carry  out  contract  as  executed  does  not  de- 
prive broker  of  right  to  commissions;  Mattes  v.  Engel,  15  S.  D.  337,  89  X.  W. 
651,  holding  agent  entitled  to  commission  although  contract  of  sale  subsequently 
modified  or  canceled;  Hamm  v.  Weber,  19  Misc.  489,  43  X.  Y.  Supp.  1059,  holding 
broker  not  entitled  to  commissions  where  grantee  of  one  of  the  parties  makes  ex- 
change with  other  on  different  terms;  Charles  v.  Cook,  88  App.  Div.  82,  84  X.  Y. 
Supp.  867,  holding  broker  entitled  to  commissions  when  contract  for  exchange  of 
properties  has  been  made,  although  parties  are  unable  to  fulfil  contract:  Hen- 
ken  v.  Schwicker,  174  X.  Y.  302,  66  X.  E.  971,  holding  broker  employed  to  procure 
loan  entitled  to  commissions  when  he  procures  lender  ready  to  make  loan;  Shein- 
house  v.  Klueppel,  80  App.  Div.  446,  81  X.  Y.  Supp.  116,  holding  broker  not  en- 
titled to  commissions  where  contract  not  executed  because  purchaser  refused  to 
pay  current  taxes;  Cusack  v.  Aikman,  93  App.  Div.  580,  87  X.  Y.  Supp.  940, 
holding  broker  may  recover  commissions  although  vendor  refuses  to  execute  con- 
tract because  of  defect  in  his  title. 

Cited  in  Henken  v.  Schwicker,  67  App.  Div.  205,  73  X.  Y.  Supp.  656  (dis- 
senting opinion),  to  point  that  broker  securing  lender  able  and  willing  to  make 
loan  entitled  to  commissions  without  tender  of  amount  of  loan;  Mutchnick  v. 
Davis,  130  App.  Div.  419,  114  X.  Y.  Supp.  997,  holding  that  broker  is  entitled  to 
commissions,  where  contract  of  sale  is  executed,  even  though  deed  is  not  given 
owing  to  defect  in  title  of  his  client;  Davidson  v.  Stocky,  202  X.  Y.  425,  95  X.  E. 
753,  holding  that  where  sale  is  defeated  on  account  of  unreasonable  imposition 
of  new  terms  by  vendor,  broker  employed  by  latter  is  entitled  to  compensation; 
Smith  v.  Peyrot,  201  X.  Y.  214,  94  X.  E.  662.  holding  that  broker  is  entitled  to 
commissions  where  he  procures  party  able  and  willing  to  make  desired  loan,  but 
loan  is  not  made  because  party  cannot  furnish  security;  Mayhew  v.  Brislin,  13 
Ariz.  109,  108  Pac.  253,  holding  that  broker  is  entitled  to  compensation  when 
he  has  introduced  purchaser  to  principal;  Yoder  v.  Randol,  16  Okla.  314,  3 
L.R.A.  (X.S.)  579,  83  Pac.  537,  holding  where  purchaser  presented  by  broker  is 
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accepted  by  his  employer,  and  the  land  owner  and  purchaser  enter  into  a  bind- 
ing, valid  and  enforceable  contract  of  sale,  the  broker  is  entitled  to  his  com- 
mission; Stiewell  v.  Lally,  89  Ark.  208,  115  S.  W.  1134,  holding  agent  entitled 
to  commissions  where  he  brought  buyer  to  vendor  and  vendor  voluntarily  re- 
duced price  to  effect  sale;  Alt  v.  Doscher,  102  App.  Div.  347,  92  N.  Y.  Supp.  439, 
holding  when  broker  in  good  faith  procured  purchaser  he  was  entitled  to  com- 
missions though  vendee  could  not  complete  contract  because  of  lack  of  financial 
responsibility;  Putter  v.  Berger,  95  App.  Div.  62,  88  X.  Y.  Supp.  462,  holding 
broker  who  brought  customer  willing  to  purchase  on  owner's  terms  entitled  to 
commissions  although  there  was  no  sale  because  owner  could  not  do  as  he  agreed 
and  give  immediate  possession;  Martin  v.  Wermann,  107  App.  Div.  485,  95  X.  Y. 
Supp.  284,  holding  real  estate  broker  entitled  to  commission  upon  production 
of  responsible  purchaser  though  employer  changes  his  mind  and  refuses  to  sell. 

Cited  in  notes  (44  L.  R.  A.  324,  351)  as  to  when  real  estate  broker  is  consid- 
ered as  procuring  cause  of  sale  or  exchange  effected;  (44  L.  R.  A.  593,  594,  597. 
603,  605,  606,  614,  618,  619,  621,  625)  on  performance  by  real  estate  broker  of 
his  contract  to  find  purchaser  or  effect  exchange  of  principal's  property;  (45  L. 
R.  A.  34)  on  fraud  and  secret  dealings  or  interest  of  real  estate  brokers  as  af- 
fecting their  commissions;  (43  L.  R.  A.  599,  601,  609)  on  real  estate  broker's 
commissions  as  affected  by  negligence,  fraud,  or  default  of  principal,  and  defect- 
ive title;  (3  L.R.A. (X.S.)  576)  on  broker's  right  to  commission  on  failure  of 
employer's  title;  (38  Am.  St.  Rep.  807)  on  brokers  commissions  on  unauthorized 
sales. 

Distinguished  in  Runck  v.  Dimmick,  51  Tex.  Civ.  App.  216,  111  S.  W.  779, 
holding  that  broker  was  not  entitled  to  commissions  where  there  was  only  an 
option  on  part  of  buyer  either  to  consummate  purchase  or  forfeit  earnest  money 
and  buyer  elected  to  forfeit  earnest  money;  Shinn  v.  Boyd,  34  Tex.  Civ.  App. 
155,  77  S.  W.  1027,  holding  where  owners  of  land  agreed  with  broker  that  he 
should  receive  a  certain  commission  for  sale  of  a  specified  quantity  of  land 
he  cannot  receive  for  sale  of  less  amount. 
Modification  of  contract  of  sale  by  broker. 

Cited  in  Phinizy  v.  Bush,  129  Ga.  491,  59  S.  E.  259,  holding  if  a  broker  under- 
takes to  accede  to  a  modification  of  the  contract  contained  in  the  offer  of  the 
seller,  the  latter  may  repudiate  his  contract  and  decline  to  be  bound  or  he  may 
ratify  act  of  broker  and  be  bound  by  the  change. 

20  L.  R.  A.  400,  BOWLUS  v.  PHOENIX  INS.  CO.  133  Ind.  106,  32  N.  E.  319. 
Demurrer  to  pleading:. 

Approved  in  Union  Cent.  L.  Ins.  Co.  v.  Huyck,  5  Ind.  App.  476,  32  N.  E.  580, 
holding,  where  demurrer  to  bad  paragraph  of  answer  overruled,  it  will  be  re- 
garded as  reversible  error  unless  record  affimatively  shows  that  judgment  rests 
upon  good  paragraph;  Xorris  v.  Tice,  13  Ind.  App.  21,  39  N.  E.  1046,  holding 
error  in  overruling  demurrer  to  bad  answer  not  cured  because  facts  provable 
under  answer  were  also  admissible  under  general  denial  pleaded;  Knauss  v.  Lake 
Erie  &  W.  R.  Co.  29  Ind.  App.  220,  64  X.  E.  95,  holding  complaint  in  action  for 
damages  for  death  bad  on  demurrer  if  it  shows  decedent  was  guilty  of  contribu- 
tory negligence. 
Forfeiture  of  policy. 

Approved  in  Travelers'  L.  &  Acci.  Ins.  Co.  v.  Cash,  14  Ind.  App.  6,  42  N.  E. 
246,  holding  forfeiture  not  favored  by  law  and  not  to  be  supplied  by  inference. 
—  >lort  u»ii«-   encumbrance. 

Approved  in  German  Mut.  Ins.  Co.  v.  Niewedde,   11   Ind.  App.  625.  39  N.  E. 
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534,  holding  valid,  provision  forfeiting  policy  if  property  is  encumbered,  unless 
so  represented  in  written  part  of  policy;  Milwaukee  Mechanics'  Ins.  Co.  v.  Xie- 
wedde,  12  Ind.  App.  146,  39  N.  E.  757,  holding  valid,  clause  declaring  policy  void 
if  property  insured  then  is  or  thereafter  becomes  encumbered  by  mortgage:  Shaf- 
fer v.  Milwaukee  Mechanics'  Ins.  Co.  17  Ind.  App.  215,  46  N.  E.  557,  holding 
valid,  condition  forfeiting  policy  if  there  is  encumbrance  not  mentioned;  Traders 
Ins.  Co.  v.  Cassell,  24  Ind.  App.  242,  56  N.  E.  259,  holding  condition  against 
chattel  mortgages  valid,  and,  if  disregarded,  policy  is  void;  Dougherty  v.  Ger- 
man-American Ins.  Co.  67  Mo.  App.  533,  holding  new  mortgage  decreasing 
amount  of  indebtedness  as  stated  in  application  will  not  avoid  policy;  Kansas 
Farmers'  F.  Ins.  Co.  v.  Saindon,  53  Kan.  625,  36  Pac.  983,  holding  increasing 
existing  encumbrance,  contrary  to  terms  of  policy,  avoids  same;  Koshland  v. 
Home  Ins.  Co.  31  Or.  326,  49  Pac.  864,  holding  giving  new  mortgage  in  lieu  of 
existing  encumbrance  no  violation  of  conditions  of  policy  against  encumbrance; 
Kansas  Farmers'  F.  Ins.  Co.  v.  Saindon,  52  Kan.  494,  39  Am.  St.  Rep.  356,  35 
Pac.  15,  holding  mortgage  given  in  renewal  or  in  lieu  of  existing  mortgage  does 
not  invalidate  policy. 

Cited  in  footnote  to  Fitzgibbons  v.  Merchants'  &  B.  Mut.  F.  Ins.  Co.  70  L.R.A. 
243,  which  holds  that  mere  accumulation  of  interest  on  mortgage  of  which  in- 
surer was  notified  will  not  work  a  forfeiture  of  insurance. 

Cited  in  notes   (16  L.R.A.  (N.S.)    1237)   on  estoppel  to  forfeit  policy  for  false 
answer  as  to  encumbrances  through  fraud  or  mistake  of  agent;    (107   Am.   St. 
Rep.   140)    on  waiver  of  condition   respecting  encumbrances. 
For  nonpayment  of  dues  or  premium. 

Approved  in  Ohio  Farmers'  Ins.  Co.  v.  Stowman,  16  Ind.  App.  213,  44  N.  E. 
040,  holding  failure  to  pay  premium  within  definite  time  does  not  forfeit  policy 
in  absence  of  stipulation  therein  to  that  effect;  Columbian  Relief  Fund  Asso.  v. 
Hopper,  24  Ind.  App.  172,  53  N.  E.  1051,  holding  failure  to  pay  dues  while  in- 
surer is  indebted  to  insured  for  benefits  accrued  does  not  work  forfeiture. 
Ownership  in  fee  simple. 

Approved  in  Ohio  Farmers'  Ins.  Co.  v.  Bevis,  18  Ind.  App.  20,  46  N.  E.  928, 
holding  fact  that  insured  holds  title  under  deed  from  husband,  whose  wife  did 
not  join,  does  not  forfeit  policy  conditioned  to  be  void  if  insured  not  owner  in 
fee  simple. 
Fraud  of  ag-ent. 

Approved  in  La  Marche  v.  New  York  L.  Ins.  Co.  126  Cal.  502,  58  Pac.  1053,  hold- 
ing agent's  fraud  in  filling  out  application  for  applicant  not  familiar  with  Eng- 
lish language  will  be  imputed  to  company;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App. 
212,  57  N.  E.  991,  holding  misstatement  by  agent,  unauthorized  by  applicant,  will 
be  imputed  to  company  and  not  to  insured;  Howe  v.  Provident  Fund  Soc.  7  Ind. 
App.  594,  34  N.  E.  830,  and  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  332,  54 
Am.  St.  Rep.  506,  38  N.  E.  417,  holding  false  answers  written  in  application  by 
agent  binding  on  company  where  applicant  gives  him  correct  information. 

Cited  in  United  States  Health  &  Acci.  Ins.  Co.  v.  Clark,  41  Ind.  App.  357,  83 
X.  E.  760,  holding  insurer  bound  where  agent  having  true  information  wrote  false 
answers  in  application. 
Waiver  of  proofs  of  loss. 

Approved  in  Phenix  Ins.  Co.  v.  Rogers,  11  Ind.  App.  78,  38  N.  E.  865,  holding 
proof  of  loss  waived  where,  after  notice  of  fire,  company  refused  to  pay  on  ground 
property  was  vacant  when  fire  occurred;  ^tna  Ins.  Co.  v.  Strout,  16  Ind.  App. 
161,  44  N.  E.  934,  holding  denial  of  liability  of  company  after  notice  of  loss  is 
waiver  of  proofs;  Western  Assur.  Co.  v.  McCarty,  18  Ind.  App.  457,  48  N.  E.  265, 
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holding  refusal  of  adjusting  agent  to  pay  becau.se  insured  property  was  mort- 
gaged, waiver  of  proofs  of  loss;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  209,  57 
N.  E.  991,  holding  denial  by  company  of  liability,  and  refusal  to  pay  after  notice 
of  loss,  waiver  of  proofs. 

Cited  in  United  States  Health  &  Acci.  Ins.  Co.  v.  Clark,  41  Ind.  App.  357,  83 
X.  E.  760,  holding  denial  of  liability  within  time  for  filing  proof  of  death  consti- 
tues  a  waiver  of  such  proofs;  Fidelity  &  C.  Co.  v.  Sanders,  32  Ind.  App.  453,  70 
JN".  E.  167,  holding  where  company  gives  no  reason  for  refusal  to  pay  there  is  no 
waiver  of  proof  of  loss;  Ohio  Farmers  Ins.  Co.  v.  Vogel,  166  Ind.  244,  3  L.R.A. 
(N.S.)  969,  117  Am.  St.  Rep.  382,  76  N.  E.  977,  9  Ann.  Cas.  91,  holding  where 
plaintiff  notifies  defendant  insurance  company  of  his  loss  and  defendant  sends 
its  adjuster  to  investigate  the  loss  his  denial  of  the  company's  liability  is  waiver 
of  company's  right  to  proofs  of  loss. 
Waiver  of  condition  of  ownership  in  fee. 

Cited  in  Farmers  Mut.  F.  Ins.  Co.  v.  Jackman,  35  Ind.  App.  18,  73  N.  E.  730, 
holding  where  insured  at  time  of  policy  owned  property  in  fee  simple  and  after- 
ward transferred  it  to  her  son,  retaining  a  life  estate,  and  notified  insurance 
-company  to  that  effect  and  secretary  of  company  informed  her  no  change  in 
policy  was  necessary,  the  company  was  liable  on  the  policy. 
Averment  of  excuse  for  iionperformance. 

Approved  in  Hanover  F.  Ins.  Co.  v.  Johnson,  26  Ind.  App.  130,  57  N.  E.  277, 
holding,  under  allegation  of  full   performance  of  conditions  precedent,  plaintiff 
cannot  recover  on  evidence  showing  failure  to  perform,  with  excuse  therefor. 
Finding's  of  jury  not   within   issues. 

Cited  in  Avery  v.  Nordyke  &  M.  Co.  34  Ind.  App.  558,  70  N.  E.  888,  holding 
findings  of  jury  not  within  issues  cannot  be  considered. 
Proof  of  harmlessness  of  error. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Case,  174  Ind.  377,  91  N.  E.  238, 
holding  that  burden  of  showing  that  error  committed  in  giving  erroneous  in- 
structions was  harmless  rests  upon  appellee. 

•20  L.  R.  A.  405,  PHENIX  INS.  CO.  v.  PENNSYLVANIA  CO.  134  Ind.  215,  33  N. 

E.  970. 
Subrogation    of   insurer. 

Approved  in  Indiana,  Natural  &  Illuminating  Gas  Co.  v.  New  Hampshire  F. 
Ins.  Co.  23  Ind.  App.  300,  53  N.  E.  485,  holding  insurance  company  subrogated  to 
rights  of  insured  may  maintain  action  against  one  through  whose  negligence  loss 
•occurred;  Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149 
Mo.  180,  50  S.  W.  281,  holding  insurance  company  after  payment  is  subrogated 
to  rights  of  insured  against  wrongdoer,  although  it  has  not  complied  with  stat- 
ute  as  to  right  to  do  business. 

Cited  in  Sims  v.  Mutual  F.  Ins.  Co.  101  Wis.  591,  77  N.  W.  908,  to  point  that 
insured,  after  payment  by  insurer,  cannot  sue  railroad  company  which  caused 
loss  without  making  insurer  a  party;  New  York,  C.  &  St.  L.  R.  Co.  v.  Roper, 
-  Ind.  — ,  36  L.R.A.  (N.S.)  954,  96  N.  E.  468,  holding  that  insurance  company 
paying  fire  loss  from  negligence  of  railroad  is  subrogated  to  property  owner's 
right  of  action  against  railroad;  Southern  R.  Co.  v.  Stonewall  Ins.  Co.  163  Ala. 
164,  50  So.  940,  holding  insurance  company  subrogated  to  rights  of  insured 
against  third  persons  who  tortiously  burned  insured  buildings;  Lake  Erie  &  W. 
R.  Co.  v.  Hobbs,  40  Ind.  App.  515,  81  N.  E.  90,  holding  right  of  insurer  to  re- 
cover against  wrongdoer  who  has  burned  insured  property  exists  by  reason  of 
subrogation  and  not  as  an  independent  cause  of  action. 
L.R.A.  Au.  Vol.  III.— 45. 
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Cited  in  footnotes  to  Mason  v.  Marine  Ins.  Co.  54  L.  R.  A.  700,  which  holds 
insurer  receiving  abandonment  of  vessel  injured  by  collision  entitled  to  sum 
recovered  from  owners  of  vessel  at  fault  for  loss  of  prospective  earnings;  United 
States  Casualty  Co.  v.  Bagley,  55  L.  R.  A.  616,  which  holds  landlord  liable  to 
insurer  of  tenant,  subrogated  to  his  rights,  for  loss  from  defective  condition  of 
automatic  fire  apparatus;  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Co. 
57  L.  R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims 
against  mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its 
share  from  other  policy,  with  amount  paid  to  mortgagor. 

Cited  in  note   (44  Am.  St.  Rep.  732,  736)   on  subrogation  of  insurer. 
Compliance   \\  i  t  li   statutory  conditions  as  to  right  to  do  business. 

Approved  in  Security  Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  203,  54  N.  E.  753. 
holding  contract  with  foreign  corporation,  valid  when  made,  not  invalidated  by 
its  failure  to  comply  with  subsequent  statute  as  to  right  to  do  business;  Clarke 
v.  Darr,  156  Ind.  701,  60  N.  E.  688,  holding  statute  giving  receiver  of  foreign 
corporation,  not  entitled  to  transact  business,  right  to  sue  does  not  impair  con- 
tracts or  disturb  vested  rights;  Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  149  Mo.  178,  50  S.  W.  281,  holding  contract  made  by  corporation 
not  complying  with  statute  as  to  right  to  do  business  not  void  unless  act  so 
declares;  Barricklow  v.  Stewart,  31  Ind.  App.  451,  68  N.  E.  316,  holding  foreign 
corporation  liable  on  its  contract,  although  it  has  failed  to  comply  with  statu- 
tory conditions  entitling  it  to  do  business. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  German  Ins.  Co.  44  Ind.  App.  272, 
87  N.  E.  995,  holding  that  insurance  company  not  authorized  to  transact  business, 
but  which  pays  loss  of  barn  destroyed  by  railroad  fire,  may  sue  railroad  for 
negligence;  Swing  v.  Wellington,  44  Ind.  App.  462,  89  N.  E.  514,  holding  that 
action  by  foreign  corporation  which  has  not  complied  with  laws  of  this  state 
giving  right  to  do  business,  will  be  abated  until  compliance  is  made;  State  v. 
American  Book  Co.  69  Kan.  10,  1  L.R.A.(N.S.)  1045,  76  Pac.  411,  2  Ann.  Cas. 
56,  holding  contracts  made  with  a  foreign  corporation  before  it  has  obtained 
permission  to  do  business  within  the  state  are  not  for  that  reason  invalid  or 
subject  to  cancelation  at  suit  of  one  of  the  parties. 

Cited  in  footnote  to  Fort  v.  State,  23  L.  R.  A.  86,  which  holds  it  no  offense 
for  agents  to  assist  accident  Lloyds  in  transacting  business,  without  license. 

Cited  in  notes  (24  L.  R.  A.  317,  318,  319,  320)  on  validity  of  contracts  made 
by  foreign  corporations  which  have  not  complied  with  statutory  conditions  as  to 
right  to  do  business  in  state;  (24  L.  R.  A.  305)  on  restrictions  on  business  of 
foreign  insvirance  companies;  (24  L.  R.  A.  297)  on  recognition  or  exclusion  of 
foreign  corporation;  (1  L.R.A. (N.S.)  1042)  on  validity  of  contracts  of  foreign 
corporations  before  getting  permission  to  do  business;  (21  L.R.A.  (N.S.)  707) 
on  right  of  cancelation  of  contract  with  foreign  corporation  because  it  has  not 
complied  with  state  laws  entitling  it  to  do  business. 
Profiting:  by  one's  own  wrong. 

Approved  in  Wabash  R.  Co.  v.  Kelley,  153  Ind.  123,  52  N.  E.  152,  holding  il- 
legal deduction  from  employee's  wages  for  support  of  hospital  no  defense  to 
action  for  malpractice  of  hospital  surgeon. 

Cited  in  note   (25  L.  R.  A.  569)   on  how  far  statutes  will  be  regarded  as  hav- 
ing abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 
Liability  of  members  of  mntnal   fire  insurance   company. 

Cited  in  note  (32  L.  R.  A.  481)  on  liability  of  members  of  mutual  fire  in- 
surance company. 
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Stockholder's    liability    outside   of   state. 

Cited  in  note  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation. 

20  L.  R.  A.  411,  CITIZENS'  ELECTRIC  LIGHT  &  P.  CO.  v.  SANDS,  95  Mich. 
551.  55  N.  W.  452. 

20  L.  R.  A.  416,  SAVANNAH  F.  &  W.  R.  CO.  v.  DANIELS,  90  Ga.  608,  17  S.  E. 

647. 
Identity  of  approach   mid  abutment. 

Distinguished  in  Augusta  v.  Hudson,  94  Ga.  138,  21  S.  E.  289,  holding,  where 
approaches  and  abutments  same  structure,  allegation  of  absence  of  railing  from 
abutment   supported  by  proof  of  its  absence  from  approach. 
Elevated   approach    over   tracks   as   additional    bnrden. 

Cited  in  footnote  to  Home  Bklg.  &  Conveyance  Co.  v.  Roanoke,  27  L.  R.  A.  551, 
which   holds   elevated   approach    to   bridge   over    railroad    tracks   not   additional 
burden. 
"Bridge." 

Cited  in  Howington  v.  Madison  County,  126  Ga.  701,  55  S.  E.  941,  holding 
the  term  "bridge"  includes  all  the  appurtenances  necessary  to  its  proper  use 
and  embraces  its  abutments  and  approaches.  • 

Annotation  cited  in  St.  Louis  v.  Terminal  R.  Asso.  211  Mo.  408,  109  S.  W. 
041,  holding  approaches  part  of  bridge. 

20  L.  R.  A.  419,  FLORIDA  C.  &  P.  R.  CO.  v.  STATE,  31  Fla.  482,  34  Am.  St. 

Rep.  30,  13  So.  103. 
When  mandamus  will  issne. 

Approved  in  Chatters  v.  Coahoma  County,  73  Miss.  355,  19  So.  107,  holding 
mandamus  may  be  awarded  to  compel  county  to  pay  items  legally  allowed,  al- 
though payment  of  items  illegally  allowed  is  also  sought;  State  ex  rel.  Elmen- 
dorf  v.  San  Antonio  Street  R.  Co.  10  Tex.  Civ.  App.  14.  30  S.  W.  266,  holding 
public  duties  of  corporations  enforceable  by  mandamus,  but  not  duties  arising 
out  of  contract;  Morris  v.  Williams,  23  Wash.  469,  63  Pac.  236,  refusing  man- 
damus to  compel  county  commissioners  to  issue  bonds  they  had  contracted  to 
deliver. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  366,  39  So.  929,  as  to  writ 
of  mandamus  not  lying  to  enforce  private  contracts;  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  51  Fla.  592,  40  So.  875;  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  48  Fla.  128,  37  So.  652,— holding  mandamus  will  lie 
to  compel  the  observance  of  a  valid  regulation  of  the  railroad  commissioners 
imposing  specific  public  duties  upon  railroad  companies:  State  ex  rel.  Krutz 
v.  Washington  Irrig.  Co.  41  Wash.  287.  Ill  Am.  St.  Rep.  1019,  83  Pac.  308, 
holding  mandamus  will  not  lie  to  enforce  private  contract  with  irrigation  com- 
pany although  the  latter  is  a  common  carrier  of  water. 

Cited  in  notes  (37  Am.  St.  Rep.  320)  on  mandamus  to  compel  private  corpo- 
ration to  perform  duty;  (125  Am.  St.  Rep.  512)  on  duties,  performance  of 
which  may  be  compelled  by  mandamus;  (7  Eng.  Rul.  Cas.  465)  on  right  to  com- 
pel public  service  corporation  to  perform  its  obligations  and  to  refrain  from 
exceeding  its  powers;  (16  Eng.  Rul.  Caa.  784)  as  to  when  mandamus  will  be 
granted. 
Proper  relator. 

Cited   in   Aggers   v.   People,  20   Colo.   352,   38   Pac.   386,   holding   town   proper 
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party  as  relator  to  proceeding  by  mandamus  to  compel  assessor  to  extend  levies 
for  town  purposes;  De  Soto  County,  v.  Howell,  5.1  Fla.  165.  40  So.  192,  hold- 
ing when  mandamus  is  resorted  to  for  the  purpose  of  enforcing  a  private  right, 
the  person  interested  in  having  the  right  enforced  must  be  relator  and  must 
make  his  right  appear. 
Setting  forth  duty  required  in  writ. 

Approved  in  Applegate  v.  State,  158  Ind.  123,  63  N.  E.  16,  holding  in  action 
of  mandamus  respondent  not  bound  to  look  dehors  the  writ  to  ascertain  exact 
duty  required  of  him. 

Cited  in  Howell  v.  State,  54  Fla.  202,  45  So.  453;  People  ex  rel.  Burnham  v. 
Chicago,  146  111.  App.  629, — holding  duty  claimed  must  appear  from  the  papers 
constituting  the  record. 
Location   or  continuance   of   depot   or   switch. 

Approved  in  Beasley  v.  Texas  &  P.  R.  Co.  191  U.  S.  497,  48  L.  ed.  276,  24 
Sup.  Ct.  Rep.  164,  Affirming  53  C.  C.  A.  437,  115  Fed.  955,  refusing  to  specific- 
ally enforce  covenant  by  railroad  not  to  build  depot  within  3  miles  of  one 
stipulated  for. 

Cited  in  Jones  v.  Newport  News  &  M.  Valley  Co.  13  C.  C.  A.  98,  31  U.  S.  App. 
92,  65  Fed.  739,  holding  railroad  may  discontinue  switch  from  its  line  to  pri- 
vate warehouse,  although  in  use  for  years;  Ford  v.  Oregon  Electric  R.  C...  b'O 
Or.  286,  36  L.R.A.  (N.S.)  361,  117  Pac.  809,  holding  that  covenant  by  interurban 
railway  to  stop  trains  at  private  road  is  not  enforcible;  Jacquelin  v.  Erie  R. 
Co.  69  N.  J.  Eq.  437,  61  Atl.  18,  holding  continuance  of  railroad  station  cannot 
be  enforced  by  injunction. 

Cited  in  footnotes  to  Texas  &  P.  R.  Co.  v.  Scott,  37  L.  R.  A.  94,  which  holds 
agreement  to  establish  depot  at  particular  point  not  require  keeping  it  there 
forever;  Lyman  v.  Suburban  R.  Co.  52  L.  R.  A.  645,  which  sustains  condition 
in  grant  of  right  of  way  for  maintenance  of  depot  on  land  conveyed;  Reed  v. 
Johnson,  57  L.  R.  A.  404,  which  holds  agreement  to  convey  interest  in  land  for 
services  in  securing  location  of  depot  will  not  be  specifically  enforced  where 
grantee  has  agreed  to  divide  profits  with  certain  officials  of  road. 
Suit  by  city  to  enjoin  violation  of  contract  by  H.MS  company. 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,   160  Ind.   109,  60  L.  R.  A.  829, 
66  N.  E.  436,  holding  city  may  sue  to  enjoin  gas  company  from  violating  con- 
tract as  to  price  of  gas,  made  in  consideration   of  right  to  place   mains. 
Ag-reeinent  by  railroad  company  to  establish   station  at  particular   place. 

Cited  in  Kansas  City  Southern  R.  Co.  v.  Quigley,  181  Fed.  206,  to  the  point 
that  contracts  undertaking  to  obligate  railroad  to  establish  depot  exclusively 
at  particular  point  are  void  as  against  public  policy ;  Chicago,  1.  &  L.  R.  Co. 
v.  Southern  I.  R.  Co.  38  Ind.  App.  240,  70  N.  E.  843,  holding  contract  whereby 
railroad  company  agrees  not  to  locate  station  within  certain  limits  void; 
Edwards  v.  Goldsboro,  141  N.  C.  70,  4  L.R.A. (N.S.)  596,  53  S.  E.  652,  8  Ann. 
Cas.  479;  Maryland  &  P.  R.  Co.  v.  Silver,  110  Md.  518,  73  Atl.  297, — as  to 
legality  of  agreements  by  railroad  company  to  establish  station  at  particular 
place. 

Cited  in  note  (15  L.R.A. (N.S.)  596)  on  validity  of  contract  of  railroad  to 
establish  and  maintain  station. 

20  L.  R.  A.  424,  CHOATE  v.  SPENCER,   13  Mont.   127,  40  Am.   St.  Rep.  425, 

32  Pac.  651. 
Validity  of  summons. 

Cited  in  Sharman  v.  Huot,  20  Mont.  558,  63  Am.  St.  Rep.  645,  52  Pac.  558, 
holding  failure  of  clerk  to  sign  summons  invalidates  it. 
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Cited  in  note   (61  Am.  St.  Rep.  485)   on  effect  of  defects  in  service  of  process 
on  jurisdiction. 
Validity  of   iinsealeil   execution    or   writ. 

Cited  in  Starkey  v.  Lun/,  57  Or.  151,  110  Pac.  702,  Ann.  Cas.  1912  D,  783, 
holding  that  clerk's  omission  to  attach  his  seal  to  writ  as  required  is  remediable 
irregularity  only  when  statute  authorizes  such  amendment;  Re  Farrell,  36 
Mont.  262,  92  1'ac.  785,  holding  statute  requiring  certificate  of  service  to  be 
under  seal  mandatory;  White  v.  Taylor,  46  Tex.  Civ.  App.  473,  102  S.  W.  747, 
as  to  requirement  of  seal  on  writ  being  mandatory. 

Cited  in  footnote  to  Kipp  v.  Burton,  63  L.R.A.  325,  which  holds  that  un- 
sealed execution  may  be  amended  after  sale  of  property  thereunder. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  99,  63  L.  R.  A.  327,  74  Pac.  85, 
holding  execution  issued  without  seal  required  by  statute  not  void,  but  amend- 
able. 
Proof  of  service. 

Disapproved  in  McEarlane  v.  Cornelius,  43  Or.  526,  73  Pac.  325,  holding  stat- 
utory requirement  that   proof  of  service  be  made  within  six  months  after  last 
day  of  publication  directory  only. 
Collateral  attack. 

Approved  in  Coffin  v.  Bell,  22  Nev.  185,  58  Am.  St.  Rep.  738,  37  Pac.  240, 
holding  attack  by  purchaser  of  property  upon  judgment  against  vendor  on  ground 
that  it  was  rendered  without  jurisdiction,  direct  and  not  collateral. 

Distinguished  in  Burke  v.  Inter-State  Sav.  &  Loan  Asso.  25  Mont.  328,  87 
Am.  St.  Rep.  416,  64  Pac.  879,  holding  service  of  summons  by  person  under 
statutory  age  does  not  render  judgment  void  or  subject  to  attack  save  by  appeal. 

20  L.  R.  A.  430,  STUART  v.  CUNNINGHAM,  88  Iowa,  191,  55  N.  W.  311. 
Who  are  peddlers. 

Approved  in  State  v.  Wells,  69  N.  H.  425,  48  L.  R.  A.  100,  footnote  p.  99,  45 
Atl.  143,  holding  one  soliciting  orders  for  firm  doing  business  in  state,  without 
carrying  goods  with  him  except  to  fill  orders,  not  a  peddler;  Wausau  v.  Heide- 
raan,  119  Wis.  248,  96  N.  W.  549,  holding  transient  dealer  one  who  exposes 
goods  for  sale,  not  one  who  merely  takes  orders. 

Cited  in  State  v.  Bristow,  131  Iowa,  669,  109  N.  W.  199,  holding  traveling 
solicitor  taking  orders  for  tea  not  a  peddler;  State  v.  Nelson,  128  Iowa,  742, 
105  N.  W.  327,  holding  traveling  salesman  not  a  "transient  merchant." 

Cited  in  footnote  to  Hewson  v.  Englewood,  21  L.  R.  A.  736,  which  holds  agent 
delivering  from  wagon  goods  previously  ordered,  and  taking  other  orders,  not  a 
peddler. 

Cited  in  note   (12  Eng.  Rul.  Cas.  504)    on  who  are  peddlers. 
Discrimination   in   favor   of  residents. 

Approved  in  State  ex  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  113  Iowa, 
36,  52  L.  R.  A.  318,  86  Am.  St.  Rep.  357,  84  N.  W.  983,  holding  ordinances  ex- 
tending railway  franchise  and  stipulating  that  tickets  shall  be  sold  at  reduced 
rates  to  residents  unconstitutional  for  want  of  uniform  operation. 

20  L.  R.  A.  432,  DILLS  v.  DOEBLER,  62  Conn.  366,  36  Am.  St.  Rep.  343,  26 

Atl.  398. 
Contracts  against  engaging-  in  business. 

Cited  in  footnotes  to  Oakdale  Mfg.  Co.  v.  Garst,  23  L.  R.  A.  639,  which  holds 
contract  preventing  manufacturer  of  oleomargarine  engaging  in  business  for 
five  years  not  unreasonable. 
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Injunction   against    violating   agreement    not    to    practise    profession. 

Cited  in  footnote  to  Wilkinson  v.  Colley,  26  L.  R.  A.  114,  which  holds  in- 
junction aginst  violating  agreement  against  practising  medicine  not  prevented 
by  naming  penalty. 

Cited  in  note    (90   Am.   St.   Rep.   634,   635)    on   injunction   against   breach   of 
contract. 
Contracts  fixing   amount   of   damages   in   case  of  breach. 

Cited  in  McCurry  v.  Gibson,  108  Ala.  458,  54  Am.  St.  Rep.  177,  18  So.  806, 
holding  stipulation  providing  for  damages  in  contract  to  refrain  from  entering 
into  business  for  certain  period,  valid;  Dejon  v.  Street,  79  Conn.  337,  65  Atl. 
145,  as  to  validity  of  contract  fixing  damages  in  case  of  breach  when  damages 
could  not  be  ascertained. 

Cited  in  notes  (10  L.R.A.(X.S.)  207,  90  Am.  St.  Rep.  645)  on  effect  of  stipu- 
lation for  liquidated  damages  in  contract  not  to  engage  in  business  upon 
equitable  jurisdiction  to  enjoin  breach. 

20  L.  R.  A.  434,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  PETTY,  57  Ark.  359,  21  S.  W. 

884. 
Judicial   notice. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cady,  67  Ark.  514,  55  S.  W. 
929,  holding  judicial  notice  cannot  be  taken  that  place  which  does  not  appear  to 
be  town,  village,  or  postoffice  is  within  certain  county. 
Public  use. 

Approved  in  Butte,  A.  &  P.  R.  Co.  v.  Montana  Union  R.  Co.  16  Mont.  524,  31 
L.  R.  A.  305,  50  Am.  St.  Rep.  508,  41  Pac.  232,  holding  private  corporation  own- 
ing and  operating  railroad  for  benefit  of  its  mines  may  condemn  land  where  all 
may  use  road  who  wish;  Kansas  &  T.  Coal  R.  Co.  v.  Northwestern  Coal  &  Min. 
Co.  161  Mo.  309,  51  L.  R.  A.  943,  footnote  p.  936,  84  Am.  St.  Rep.  717,  61 
S.  W.  684,  upholding  condemnation  of  land  for  railway  public  use.  although 
road  organized  chiefly  for  benefit  of  coal  company;  Chicago  &  X.  W.  R.  Co.  v. 
Morehouse,  112  Wis.  13,  56  L.  R.  A.  245,  88  Am.  St.  Rep.  918,  87  N.  W.  849, 
holding  land  condemned  for  spur  track  to  buildings  of  single  industry,  taken 
for  public  use,  if  to  be  operated  for  benefit  of  all  persons  desiring  service; 
Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590,  66  L.  R.  A.  393,  57  Atl.  1001,  holding 
railroad  may  condemn  land  on  which  to  establish  branch  track  to  quarry  of 
private  owner,  if  public  is  granted  equal  use  of  track;  Cereghino  v.  Oregon 
Short  Line  R.  Co.  26  Utah,  479,  99  Am.  St.  Rep.  843,  73  Pac.  634,  holding  city 
without  power  to  grant  franchise  to  lay  in  street  switch  track  to  be  devoted  to 
private  use;  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App. 
567,  66  N.  E.  765,  holding  gas  company  cannot  condemn  land  for  pipe-line  pur- 
poses unless  it  supplies  gas  for  public  consumption;  Brown  v.  Wyandotte  & 
S.  E.  R.  Co.  68  Ark.  140,  56  S.  W.  862,  holding,  if  land  needed  for  legitimate 
railroad  purposes,  notice  for  undertaking  the  work  will  not  affect  its  public 
character. 

Cited  in  Riley  v.  Louisville,  H.  &  St.  L.  R.  Co.  142  Ky.  75,  35  L.R.A.  (N.S.) 
641,  133  S.  W7.  971,  Ann.  Cas.  1912  D,  230,  holding  that  fact  that  manufacturer 
to  whose  plant  railroad  is  seeking  to  run  spur  track  over  private  land,  agreed 
to  furnish  funds,  is  not  conclusive  that  improvement  is  not  of  public  nature; 
Dotson  v.  Atchison,  T.  &  S.  F.  R.  Co.  81  Kan.  822,  106  Pac.  1045.  holdin*  if 

"  o 

spur  track  is  part  of  railway  system  which  all  may  use  its  location  is  for  a 
public  use  irrespective  of  number  of  persons  accommodated ;  Pere .  Marquette 
R.  Co.  v.  United  States  Gypsum  Co.  154  Mich.  299,  22  L.R.A. (N.S.)  190,  117 
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N.  W.  733,  holding  where  it  is  not  shown  that  side  track  will  benefit  more  than, 
one  individual  public  use  is  not  shovn;  Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana 
Western  R.  Co.  116  La.  184,  5  L.R.A.  (N.S.)  518,  40  So.  027,  7  Ann.  Cas.  831, 
holding  where  proposed  spur  track  is  intended  to  transfer  freight  in  carload 
lots  to  and  from  a  number  of  idustrial  plants  in  a  town  its  use  is  public;  Zircle 
v.  Southern  R.  Co.  102  Va.  21,  102  Am.  St.  Rep.  805,  45  S.  E.  802,  holding  rail- 
way company  may  condemn  land  for  a  track  to  a  private  enterprise  if  the 
latter  uses  the  same  in  furtherance  of  its  public  business. 

Cited  in  footnote  to  Healy  Lumber  Co.  v.  Morris,  03  L.R.A.  821,  which  denies 
right  to  condemn  land  for  transportation  to  market  of  logs  of  private  owner. 

Cited  in  notes  (1  L.R.A.  (N.S.)  978)  on  exercise  of  eminent  domain  for  mining 
road;  (5  L.R.A. (X.S.)  516)  on  right  of  railroad  to  condemn  right  of  way  over 
or  across  tracks  of  another  for  spur  to  private  establishments;  "22  L.R.A. (N.S. ) 
181;  35  L.R.A.  (N.S.)  636)  on  power  to  condemn  right  of  way  for  track  to 
private  establishment. 
Discretion  in  selecting-  land. 

Approved  in  Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co.  23  Utah, 
484,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  corporate  discretion  in  selecting 
land  will  not  be  interfered  with  in  absence  of  bad  faith  or  oppression;  Mc- 
Kennon  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  69  Ark.  108,  61  S.  W.  383,  holding  whether 
land  taken  by  railroad  company  within  its  right  of  way  was  necessary  to  oper- 
ation of  road  is  matter  to  be  determined  by  company. 

Cited  in  Dallas  v.  Hallock,  44  Or.  254,   75  Pac.  204,  holding  city  being  em- 
powered to  condemn   land   for  waterworks  system  the  location  of   its  pumping 
station  was  in  its  discretion. 
Question   for  jury. 

Approved  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Petty,  63  Ark.  99,  37  S.  W.  300, 
holding  intent  of  railway  to  connect  branch  with  main  line,  which  alone  would 
authorize  taking  property,   question   for   jury. 
Question   of  good   faitb   and  corporate   existence  in   condemnation. 

Cited  in  Re  Milwaukee  S.  R.  Co.  124  Wis.  505,  102  N.  W.  401,  as  to  issuability 
of  good  faith  and  corporate  existence. 
Judicial  power  over  eminent   domain. 

Cited  in  Ozark  Coal  Co.  v.  Pennsylvania  Anthracite  R.  Co.  97  Ark.  500,  134 
S.  W.  634,  Ann.  Cas.  1912  D,  1000,  holding  that  it  is  judicial  question  for  courts 
to  determine  whether  particular  use  for  which  private  property  is  taken  is 
public  one;  Cloth  v.  Chicago,  R.  I.  &  P.  R.  Co.  97  Ark.  88,  132  S.  W.  1005,  Ann. 
Cas.  1912  C,  1115,  holding  that  under  power  of  eminent  domain  private  property 
can  be  taken  for  public  use,  and  whether  or  not  property  taken  for  public  use 
is  judicial  question. 

Cited  in  notes  (11  L.R.A.  (N.S.)  941)  on  necessity  of  taking  particular  land 
by  eminent  domain,  as  a  judicial  question;  (22  L.R.A. (N.S.)  3,  25,  61,  81,  88, 
122,  129)  on  judicial  power  over  eminent  domain;  (88  Am.  St.  Rep.  929)  on 
existence  of  public  use  as  question  for  courts. 

20  L.  R.  A.  440,  HEMMENS  v.  NELSON,  138  N.  Y.  517,  34  N.  E.  342. 
Publication  libelons  per  se. 

Cited  in  Lynott  v.  Pearson,  138  App.  Div.  308,  122  X.  Y.  Supp.  986  (dissent- 
ing opinion),  on  whether  or  not  slanderous  words  spoken  of  person  have  re- 
lation to  his  business,  a  question  for  jury. 

Cited  in  note  (24  L.R.A. (N.S.) 615,  625)  on  slander  and  libel  in  charging 
woman  with  unchastity. 
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Distinguished   in   C'ady   v.    Brooklyn   Union   Pub.    Co.   23   Misc.   412,    51   N.   Y. 
Supp.  198,  holding  false  publication  that  dentist  had  committed  suicide  libelous 
per  se. 
Privileged  communications. 

Approved  in  Coloney  v.  Farrow,  5  App.  Div.  COS,  39  N.  Y.  Supp.  460,  holding 
statement  to  excise  commissioner  that  applicant  for  license  kept  house  of  ill- 
fame  presumptively  privileged;  Pendleton  v.  Hawkins,  11  App.  Div.  607,  42 
N.  Y.  Supp.  626,  holding  exhibition  of  defamatory  letter  concerning  minister, 
by  one  church  officer  to  others,  privileged  if  made  in  good  faith;  McCarty  v. 
Lambley,  20  App.  Div.  267,  46  N.  Y.  Supp.  792,  holding  statements  made  in 
discharging  subordinate  for  stealing,  in  presence  of  employees  reporting  theft, 
privileged;  Sickles  v.  Kling,  60  App.  Div.  517,  69  N.  Y.  Supp.  944,  holding  state- 
ments in  attorney's  printed  brief  on  appeal  privileged  if  pertinent;  Reynolds  v. 
Plumbers'  Material  Protective  Asso.  .30  Misc.  714,  63  N.  Y.  Supp.  303,  holding 
communication  sent  to  members  of  an  association  that  plaintiff  owed,  but  re- 
fused to  pay,  one  of  members,  privileged;  Ross  v.  Ward,  14  S.  D.  245,  86  Am. 
St.  Rep.  746,  85  N.  W.  182,  holding  charge  of  theft,  made  in  good  faith  by 
elector  against  candidate  for  office,  privileged;  Lally  v.  Emery,  79  Hun,  562. 
29  N.  Y.  Supp.  888,  holding  privileged  communication  justifiable  if  made  on 
probable  cause  and  without  malice. 

Cited  in  Sickles  v.  Kling,  60  App.  Div.  520,  69  N.  Y.  Supp.  944,  as  pointing 
out  distinction  between  absolute  and  conditional  privilege;  Peterson  v.  Steener- 
son,  113  Minn.  90,  31  L.R.A. (N.S.)  675,  129  N.  W.  147,  holding  that  libelous 
publications  contained  in  reports  of  public  officers,  other  than  judicial  or  legis- 
lative proceedings  are  only  qualifiedly  privileged;  Ranson  v.  West,  125  Ky.  463, 
101  S.  W.  885,  holding  letter  by  school  trustee  to  another  and  to  county  superin- 
tendent in  regard  to  official  conduct  of  former  trustee  qualifiedly  privileged : 
Kersting  v.  White,  107  Mo.  App.  279,  80  S.  W.  730,  holding  statements  made  in 
good  faith  by  one  member  of  religious  society  to  another  in  regard  to  moral 
character  of  a  third  member,  privileged;  Joseph  v.  Baars,  142  Wis.  393,  135  Am. 
St.  Rep.  1076,  125  N.  W.  913;  Ashcroft  v.  Hammond,  197  N.  Y.  496,  90  N.  E. 
1117, — holding  burden  is  on  plaintiff  to  show  that  communication  prima  facie 
privileged  ceases  to  be  so  on  account  of  bad  faith  or  malice. 

Cited  in  footnotes  to  Caldwell  v.  Story,  45  L.  R.  A.  735,  which  holds  privi- 
leged, indorsement  by  cashier  of  collecting  bank  that  note  is  forged;  Niven  v. 
Boland,  52  L.  R.  A.  786,  which  denies  liability  of  physician  for  signing  in  good 
faith  certificate  necessary  to  commit  to  hospital  for  dipsomaniacs;  Finley  v. 
Steele,  52  L.  R.  A.  852,  which  holds  members  of  school  board  not  guilty  of  libel 
in  sending  request  to  school  commissioner  to  revoke  teacher's  certificate;  Buis- 
son  v.  Huard,  56  L.  R.  A.  296.  which  holds  privileged,  answers  to  inquiries  by 
interested  persons  as  to  defamatory  remarks  by  others:  Mauk  v.  Brundage,  62 
L.R.A.  477,  which  holds  statute  as  to  carelessness  of  physician  in  preamble  to 
order  of  board  of  health  not  privileged. 

Cited  in  notes  (4  L.R.A. (N.S.)  1109,  1115)  on  liability  growing  out  of  giv- 
ing or  refusing  information  affecting  character  or  reputation  of  servant;  (5 
L.R.A. (N.S. )  164)  on  report  by  executive  or  administrative  officer  as  privileged: 
(30  L.R.A. (N.S.)  200,  201)  on  privilege  of  school  officer  in  reporting  to  au- 
thorities upon  character  of  teacher. 
Proof  of  malice. 

Approved  in  Coloney  v.  Farrow,  5  App.  Div.  608,  39  N.  Y.  Supp.  460,  holding 
in  action  for  slander,  words  and  conduct  of  defendant  in  other  matters  admis- 
sible to  show  malice;  Haft  v.  First  Nat.  Bank,  19  App.  Div.  426,  46  N.  Y.  Supp. 
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481,  and  Stevenson  v.  Ward,  48  App.  Div.  293,  62  N.  Y.  Supp.  717,  holding  non- 
suit  proper  where  communication   privileged,   and  express   malice  not  shown. 

Cited  in  Youmans  v.  Paine,  8G  Hun,  484,  35  N.  Y.  Supp.  50,  to  point  that 
plaintiff  has  burden  of  showing  actual  malice  only  where  defamatory  article 
is  privileged;  Davis  v.  Hearst,  TOO  Cal.  160,  116  Pac.  530,  holding  that  malice 
under  penal  code  section  7,  may  be  established  either  by  direct  proof  of  state 
of  mind  of  person  or  by  indirect  evidence  satisfactory  to  jury;  Morton  v. 
Knipe.  128  App.  Div.  98,  112  N.  Y.  Supp.  451,  holding  where  words  are  privileged 
presumption  of  malice  not  raised  by  their  falsity;  Denver  Public  Warehouse 
Co.  v.  Holloway,  34  Colo.  440,  3  L.R.A.  (N.S.)  700,  114  Am.  St.  Rep.  171,  83 
Pac.  131,  7  Ann.  Cas.  840,  holding  on  a  prima  facie  showing  of  privilege  the 
burden  falls  on  plaintiff  to  show  malice  destroying  the  privilege. 
When  nonsuit  proper. 

Approved  in  Cohn  v.  David  Mayer  Brewing  Co.  38  App.  Div.  6,  56  N.  Y.  Supp. 
293;  McDonald  v.  Metropolitan  Street  R.  Co.  46  App.  Div.  147,  61  N.  Y.  Supp. 
817;  Grockie  v.  Hirshfield,  50  App.  Div.  91,  63  N.  Y.  Supp.  365.— holding  non- 
suit on  direction  of  verdict  proper  if  evidence  so  preponderates  that  verdict 
contrary  thereto  would  be  set  aside  on  motion ;  Bello  v.  Metropolitan  Street 
R.  Co.  14  Misc.  282,  35  N.  Y.  Supp.  831,  holding  nonsuit  should  be  granted 
where  evidence  so  preponderates  that  verdict  contrary  thereto  would  be  set 
aside;  Johnson  v.  New  York  C.  &  H.  R.  R.  Co.  173  N.  Y.  83,  65  N.  E.  946, 
reversing  judgment  for  plaintiff  where  positive  evidence  for  defendant  not  con- 
tradicted by  plaintiff;  Hopkins  v.  Clark,  14  Misc.  604,  36  N.  Y.  Supp.  456, 
awarding  new  trial  where  verdict  was  against  apparent  weight  of  evidence; 
Waller  v.  Hebron,  5  App.  Div.  581,  39  N.  Y.  Supp.  381,  holding  court  should 
direct  nonsuit  or  verdict  in  absence  of  evidence  justifying  verdict  for  party  on 
whom  burden  of  proof  imposed;  Millie  v.  Manhattan  R.  Co.  5  Misc.  305,  25 
N.  Y.  Supp.  753,  holding  complaint  should  be  dismissed  in  absence  of  evidence 
upon  the  issue;  Doyle  v.  White,  14  Misc.  421,  35  N.  Y.  Supp.  760,  holding  com- 
plaint properly  dismissed  in  absence  of  evidence  supporting  it;  Lane  v.  Han- 
cock, 142  N.  Y.  519,  37  N.  E.  473,  holding  nonsuit  should  be  granted  in  absence 
of  evidence  justifying  verdict  for  party  producing  it;  Doyle  v.  White,  9  App. 
Div.  527,  note;  41  N.  Y.  Supp.  628,  holding  nonsuit  properly  directed  upon 
proofs. 

Cited  in  Coloney  v.  Farrow,  91  Hun,  87,  36  N.  Y.  Supp.  104,  to  point  that 
nonsuit  is  proper  where  overwhelming  preponderance  of  evidence  opposed  by 
mere  scintilla. 

Distinguished  in  Dougherty  v.  Horseheads,  73  Hun,  447,  26  N.  Y.  Supp.  642, 
holding  nonsuit  improper  where  there  is  more  than  scintilla  of  evidence  to  up- 
hold plaintiff's  case. 

Limited  in  Luhrs  v.  Brooklyn  Heights  R.  Co.  13  App.  Div.  127,  42  N.  Y.  Supp. 
1101,  holding  trial  judge  cannot  nonsuit  or  direct  verdict  when  evidence  conflict- 
ing. 

Cited  as  overruled  in  effect  in  Marshall  v.  Buffalo,  63  App.  Div.  606,  71  N. 
Y.  Supp.  719,  holding  nonsuit  improper  if  issue  of  fact  exists,  although  verdict 
for  plaintiff  would  not  be  permitted  to  stand;  McConnell  v.  New  York  C.  &  H. 
R.  R.  Co.  63  App.  Div.  548,  71  N.  Y.  Supp.  616,  holding  evidence,  although  un- 
satisfactory, sufficient  to  take  case  to  jury. 

Cited  as  not  overruled  in  Fiddler  v.  New  York  C.  &  H.  R.  R.  Co.  64  App.  Div. 
106,  71  N.  Y.  Supp.  721,  holding  nonsuit  proper  where  evidence  offered  to  show 
freedom  from  contributory  negligence  does  not  raise  issue  of  act. 
Direction  of  verdict. 

Approved  in  Luhrs  v.  Brooklyn  Heights  R.  Co.   13  App.  Div.   126,  42  N.  Y. 
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Supp.  1101,  holding  trial  court  cannot  direct  verdict  if  there  is  conflict  of 
evidence;  Slade  v.  Montgomery,  53  App.  Div.  348.  Go  N.  Y.  Supp.  709,  holding 
direction  of  verdict  unwarranted  where  evidence  is  conflicting  and  its  weight 
does  not  so  preponderate  that  contrary  verdict  would  be  set  aside;  Schillinger 
v.  McGarry,  25  Misc.  749,  35  N.  Y.  Supp.  673,  holding  verdict  should  be  directed 
only  when  facts  undisputed,  or  so  convincing  that  a  reasonable  mind  could  reach 
but  one  conclusion:  Bussel  v.  Sagor,  27  Misc.  811,  57  N.  Y.  Supp.  221,  holding 
verdict  against  weight  of  evidence  will  be  set  aside. 

Cited  in  Clark  v.  Jenkins.  162  Mass.  398,  38  N.  E.  974,  holding  it  duty  of  court 
to  direct  verdict  for  defendant  where  whole  evidence  insufficient  to  direct  ver- 
dict for  plaintiff. 

Cited  in  note  (15  Eng.  Rul.  Cas.  72)  on  right  to  withdraw  civil  action  from 
jury  for  insufficiency  of  proof. 

Limited  in  McDonald  v.  Metropolitan  Street  R.  Co.   167   N.  Y.  70,  60  N.  E. 
282,  holding  direction  of  verdict  improper  when  issue  of  fact  exists. 
Necessity  of  innuendo. 

Approved  in  Youmans  v.  Paine,  86  Hun,  483,  35  N.  Y.  Supp.  50,  holding  in- 
nuendo necessary  when  words  themselves  are  harmless  and  innocent;  Taylor 
v.  Wallace,  31  Misc.  393,  64  N.  Y.  Supp.  271,  holding  meaning  of  equivocal  words 
must  be  averred;  Hatfield  v.  Sisson,  28  Misc.  257,  59  N.  Y.  Supp.  73,  holding 
innuendo  or  allegation  necessary  where  words  not  actionable  per  se;  Beecher 
v.  Press  Pub.  Co.  60  App.  Div.  539,  69  N.  Y.  Supp.  895,  holding  innuendo  neces- 
sary where  publication  equivocal;  Keller  v.  Dean,  57  App.  Div.  8,  67  N.  Y. 
Supp.  842,  holding  innuendo  unnecessary  where  words  charge  plaintiff  with 
having  intentionally  set  fire  to  plaintiff's  barn;  Gates  v.  New  York  Recorder 
Co.  155  N.  Y.  239,  49  N.  E.  769,  dissenting  opinion  by  O'Brien,  J.,  who  holds 
innuendo  necessary  if  words  not  actionable  in  themselves. 

Cited  in  Daily  v.  New  York  Herald  Co.  151  Fed.  117;  Maerlender  v.  Porter, 
114  App.  Div.  181,  99  N.  Y.  Supp.  533;  Outcault  v.  New  York  Herald  Co.  117 
App.  Div.  538,  102  N.  Y.  Supp.  685;  Kenworthy  v.  Brown,  45  Misc.  292,  92  N.  Y. 
Supp.  34, — holding  when  words  capable  of  two  meanings,  one  slanderous  and 
other  not,  innuendo  necessary. 
Finding  based  on  conjecture. 

Approved  in  Laidlaw  v.  Sage,  158  N.  Y.  96,  44  L.  R.  A.  225,  52  N.  E.  679, 
holding  conjecture,  possibility,  or  scintilla  of  evidence  not  enough  to  take  case 
to  jury;  Shotwell  v.  Dixon,  163  N.  Y.  53,  57  N.  E.  178,  holding  conjecture,  sur- 
mise, or  speculation  insufficient  to  authorize  finding. 

Cited  in  Cassidy  v.   Uhlmann,   170  N.   Y.   534,   63   N.   E.   554,   by  Martin,   J., 
dissenting,  who  holds  finding  of  fraud  cannot  be  based  on  surmise,  speculation, 
or  conjecture. 
Review  by  court  of  appeals. 

Approved  in  Hudson  v.  Rome,  W.  &  O.  R.  Co.  145  N.  Y.  412,  40  N.  E.  8, 
holding  court  of  appeals  will  review  evidence  where  apparent  conflict  is  met 
by  well-known  scientific  facts;  Re  Harriot,  145  N.  Y.  545,  40  N.  E.  246,  holding 
that  court  of  appeals  will  review  evidence  if  justice  requires,  though  apparent 
conflict  is  mere  scintilla  or  met  by  well-knov.n  scientific  facts. 

Qualified  in  Fealey  v.  Bull,  163  N.  Y.  401,  57  N.  E.  631,  holding  refusal  to 
nonsuit  not  reviewable  by  court  of  appeals  where  evidence  sufficient  to  support 
verdict. 
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20  L.  R.  A.  44G,  PEOPLE  ex  rel.  CAUFFMAN  v.  VAN  BUREN,  130  N.  Y.  252, 

32  N.  E.  775. 
Disobedience  of  order. 

Approved  in  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  158,  28  N.  Y.  Supp. 
081,  and  Sheffield  v.  Cooper,  21  App.  Div.  520,  48  N.  Y.  Supp.  639,  holding  In- 
junction granted  within  jurisdiction  of  court  must  be  obeyed  until  revoked; 
People  ex  rel.  Platt  v.  State  Canvassers,  74  Hun,  186,  26  N.  Y.  Supp.  345,  hold- 
ing party  violating  order  not  void  on  its  face  for  lack  of  jurisdiction,  guilty 
of  contempt;  Re  Van  Xess,  17  App.  Div.  582,  45  X.  Y.  Supp.  576,  holding  order 
granted  within  jurisdiction  of  court  must  be  obeyed  until  revoked;  People  v. 
Bouchard,  6  Misc.  460,  27  N.  Y.  Supp.  201,  holding  injunction  must  be  obeyed 
until  revoked,  although  issued  to  enjoin  sale  of  oleomargarine  prohibited  by 
unconstitutional  statute. 
Questions  considered  on  charge  of  contempt. 

Approved  in  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  161,  28  N.  Y.  Supp. 
981,  holding,  in  determining  charge  of  civil  contempt,  court  will  consider  whether 
party  was  entitled  to  equitable  remedy  awarded ;  Re  Pye,  18  App.  Div.  308,  46 
N.  Y.  Supp.  350,  holding,  on  motion  to  charge  with  contempt  for  disobedience 
to  order,  court's  jurisdiction  to  make  order  only  question  presented. 
Injunction  in  aid  of  attachment. 

Approved  in  Moritz  v.  Kaliske,  31  Abb.  N.  C.  51,  59  N.  Y.  S.  R.  867,  28  N.  Y. 
Supp.  380,  holding  attaching  creditor  entitled  to  injunction  restraining  removal 
of  debtor's  property  from  jurisdiction  of  courf;  Garden  v.  Garden,  34  Misc.  98, 
69  N.  Y.  Supp.  481,  holding,  after  appointment  of  receiver  on  husband's  failure 
to  pay  alimony,  wife  may  sue  to  enjoin  payment  of  legacy  to  husband. 

Cited  in  Coffin  v.  Harris,  141  N.  C.  713,  6  L.R.A.  (N.S.)  626,  54  S.  E.  437, 
holding  injunction  to  protect  property  in  custody  of  law  must  be  issued  by 
court  which  holds  the  property  in  custody  and  also  citing  annotation  to  the 
point:  Hart  v.  A.  L.  Clarke  &  Co.  ]94  N.  Y.  407,  87  N.  E.  808,  holding  attaching 
creditor  entitled  to  injunction  to  prevent  debtor  from  fraudulently  disposing 
of  the  attached  property. 

Cited  in  note    (38  L.R.A.  (X.S.)    233)    on  jurisdiction  of  equity  when  the  only 
relief  sought  is  an  injunction  or  receiver  to  preserve  status  quo,  in  aid  of  at- 
tachment proceedings. 
Injunction   against  judgment   by   confession. 

Cited  in  note   (30  L.  R.  A.  236,  238)   on  injunction  against  judgments  entered 
on   confession. 
Suit  in  Rid  of  attachment. 

Cited  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  445,  41  Pac.  250,  hold- 
ing attaching  creditor  who  has  recovered  judgment  may  sue  to  remove  fraudu- 
lent obstruction  to  execution,  returned  unsatisfied,  but  not  nulla  bona;  Lopez 
v.  Merchants'  &  F.  Nat.  Bank,  18  App.  Div.  434,  46  N.  Y.  Supp.  91,  holding 
attaching  creditor  may  sue  to  set  aside  fraudulent  judgments  against  insolvent 
defendant  corporation ;  Montgomery  v.  McDermott,  83  Fed.  577,  holding  equity 
will  aid  attaching  creditor  where  defendant  dies  pending  suit  and  there  is  con- 
spiracy to  remove  fund  attached;  Burtis  v.  Dickinson,  81  Hun,  345,  30  N.  Y. 
Supp.  886,  denying  motion  to  vacate  judgments,  made  by  creditor  who  has  not 
recovered  judgment  and  Avhose  attachment  has  not  been  levied;  Whitney  v.  Da- 
vis, 148  N.  Y.  259,  42  N.  E.  661,  Affirming  88  Hun,  172,  35  X.  Y.  Supp.  531, 
holding  suit  in  aid  of  attachment  issued  in  another  action  in  which  defendants 
not  in  default  not  maintainable;  Gavazzi  v.  Dryfoos,  ]]0  App.  Div.  93,  97  N. 
Y.  Supp.  59;  Marks  v.  Equitable  Life  Assur.  Soc.  109  App.  Div.  677,  96  N.  Y. 
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Sunn.  551, — as  to  when  suit  in  equity  may  be  maintained  in  aid  of  attachment. 

Cited  in  note  (23  L.R.A.  (N.S. )  42)  on  attachment  and  garnishment  liens  as 
conditions  precedent  to  equitable  remedies  of  creditors. 

Distinguished  in  Hart  v.  A.  L.  Clarke  &  Co.  127  App.  Div.  683,  111  N.  Y. 
Supp.  886,  holding  no  action  in  equity  will  lie  to  reach  property  by  attachment 
alleged  to  have  been  fraudulently  disposed  of  by  debtor,  when  sheriff  has  not 
possession  of  same  and  not  subject  to  attachment  by  him  as  property  capable 
of  manual  delivery. 
Jurisdiction  to  grant  order. 

Approved  in  Perry  v.  Kent,  88  Hun,  411,  34  N.  Y.  Supp.  843,  holding  order 
discharging  one  in  custody  under  body  execution  within  jurisdiction  of  court 
where  construction  of  statute  involved;  Re  Lenox  Corp.  57  App.  Div.  518,  68 
N.  Y.  Supp.  103,  holding  order  appointing  temporary  receiver  and  enjoining 
prosecution  of  claims  not  nullity  if  evidence  tends  to  show  jurisdictional  facts; 
Rigas  v.  Livingston,  178  N.  Y.  24,  70  N.  E.  107,  holding  power  of  court  to  grant 
injunction  pendente  lite  is  found  in  Code  of  Civil  Procedure. 
Granting  attachment  an  adjudication  of  indebtedness. 

Approved  in  Ledoux  v.  East  River  Silk  Co.  19  Misc.  442,  44  N.  Y.  Supp.  480, 
holding   granting  of   attachment   adjudication    of   indebtedness    which    cannot    be 
attacked  collaterally  in   struggle  for  priority   of   liens. 
Presumption  as   to   validity   of  attachment. 

Approved  in  V.  G.  Pfluke  Co.  v.  Papulias,  42  Misc.  21,  85  N.  Y.   Supp.  543, 
holding  attachment  issued  by  court  of  general  jurisdiction  presumed  good  until 
vacated  in  direct  proceeding. 
Suit  to  establish  priority. 

Approved  in  Robinson  v.  Hawley,  45  App.  Div.  290,  61  N.  Y.  Supp.  138,  holding 
judgment  creditor  may  sue  in  equity  to  establish  priority  of  his  lien  over  chattel 
mortgages. 
Lien  acquired. 

Approved  in  Montgomery  v.  McDermott,  43  C.  C.  A.  357,  103  Fed.  809,  holding 
attaching  creditor   acquires   no   lien   on   trust   certificates   where   title   had   been 
transferred  to  third  person. 
Abandonment   of   lien. 

Approved  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  448,  41   Pac.  250, 
holding  issue  and  return  of  execution  unsatisfied  not  abandonment  of  attachment 
lien. 
Power  of  court  of  equity  to  grant   interlocutory  injunctions. 

Cited  in  Bachman  v.  Harrington,  184  N.  Y.  462,  77  N.  E.  657,  holding  court 
of  equity  has  no  inherent  absolute  power  to  grant  interlocutory  injunctions  but 
the  authority  therefor  must  be  found  in  the  Code. 

20   L.  R.  A.  453,  PEOPLE    ca  rel.  EDISON    ELECTRIC    LIGHT    CO.  v.  CAMP- 
BELL, 138  N.  Y.  543,  34  N.  E.  370. 
Capital  employed  within  state. 

Approved  in  People  ex  rel.  Blackinton  Co.  v.  Roberts,  4  App.  Div.  391,  38  N. 
Y.  Supp.  872,  holding  bank  account  of  domestic  corporation  and  manufactured 
goods  on  hand,  part  of  capital  stock  employed  within  state;  People  ex  rel.  New 
England  Loan  &  T.  Co.  v.  Roberts,  25  App.  Div.  18,  49  N.  Y.  Supp.  10,  holding 
foreign  corporation  loaning  money  in  other  states,  but  maintaining  local  office 
disposing  of  securities  and  depositing  money,  employs  capital  within  state;  Peo- 
ple ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Knight,  75  App.  Div.  171,  77  N.  Y.  Supp. 
401,  holding  corporation  taxable  on  account  of  stock  of  domestic  corporation  held 
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by  it,  corresponding  with  proportion  of  assets  of  such  corporation  used  without 
state;  People  ex  rel.  Delaware  &  H.  Canal  Co.  v.  Barker,  23  Misc.  190,  51  X.  Y. 
Supp.  1105,  holding  real  property  owned  by  railroad  company  without  state  not 
part  of  its  capital  for  purposes  of  taxation;  People  ex  rel.  American  Surety  Co. 
v.  Campbell,  74  Hun.  103.  26  X.  Y.  Supp.  462,  holding  bonds  deposited  and  real 
estate  purchased  in  foreign  state  to  enable  domestic  corporation  to  transact  busi- 
ness therein  not  taxable  in  home  state. 

Cited  in  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  178  X.  Y.  440,  67 
L.R.A.  964,  70  X.  E.  967,  holding  United  States  bonds  held  by  corporation  pur- 
chased with  its  capital  are  capital  employed  within  state;  People  ex  rel.  Stein- 
way  &  Sons  v.  Kelsey,  108  App.  Div.  140.  96  X.  Y.  Supp.  42,  holding  surplus  of 
corporation  not  within  franchise  tax  law  levying  tax  on  corporation  in  proportion 
to  capital  stock  employed  within  state. 

Cited  in  note  (58  L.  R.  A.  533.  548,  566,  568,  596)  on  taxation  of  capital  stock 
in  United  States. 

Distinguished  in  People  ex  rel.  United  States  Aluminum  Printing  Plate  Co.  v. 
Knight.  174  N.  Y.  483,  63  L.  R.  A.  90,  67  XT.  E.  63,  holding  corporation  whose 
capital  consists  of  patent  rights  liable  to  franchise  tax  on  amount  of  its  capital 
employed  within  state. 

Cited  as  overruled  in  People  ex  rel.  United  States  Aluminum  Printing  Plate 
Co.  v.  Knight.  67  App.  Div.  334,  73  N.  Y.  Supp.  745,  holding  patent  rights  not 
capital  employed  within  state. 
Taxation   of  stock   or    bonds   acquired   or   purchased. 

Followed  in  People  ex  rel.  Edison  Electric  Light  Co.  v.  Wemple,  148  XT.  Y.  692. 
43  N.  E.  176,  holding  stock  in  ioreign  companies  received  by  domestic  corpora- 
tion for  right  to  use  its  patents  not  taxable  as  capital  stock  "employed  within 
state." 

Approved  in  People  v.  Campbell,  88  Hun,  550,  34  N.  Y.  Supp.  801,  holding 
stock  of  foreign  corporations  in  which  portion  of  capital  stock  invested  not  cap- 
ital stock  used  in  state;  People  ex  rel.  Edison  Electric  Light  Co.  v.  Campbell,  88 
Hun,  532,  34  N.  Y.  Supp.  713,  holding  bonds  of  foreign  or  domestic  corporations 
received  on  sale  of  patents  subject  to  taxation  as  capital  employed  within  state; 
People  ea>  rel.  United  Verde  Copper  Co.  v.  Roberts,  25  App.  Div.  90,  48  X.  Y. 
Supp.  881,  holding  bonds  of  foreign  railroad  constructed  to  haul  mineral  from 
mines  of  corporation  are  capital  stock  if  operation  of  mine  will  decrease  its  value 
by  exhaustion;  People  ex  rel.  Brown  v.  O'Rourke,  31  App.  Div.  587,  52  N.  Y. 
Supp.  427,  holding  bonds,  even  of  foreign  corporation,  taxable  in  hands  of  holder; 
People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  178  N.  Y.  440,  70  N.  E.  967,  hold- 
ing bonds  purchased  by  corporation  not  presumed  to  have  been  purchased  with 
surplus  instead  of  capital,  and  therefore  not  taxable. 

Cited   in   note    (62  Am.   St.   Rep.  453,   458)    on  situs  of  stock   and  bonds  for 
purposes  of  taxation. 
Doini;    hiifiiin'sw   within   state. 

Cited  in  People  ex  rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts,  11  App.  Div. 
315,  42  N.  Y.  Supp.  502  (dissenting  opinion),  majority  holding  foreign  corpora- 
tion which  is  special  partner  in  limited  partnership  is  "doing  business"  within 
state  and  subject  to  taxation;  People  ex  rel.  Edison  Light  &  Power  Installation 
Co.  v.  Kelsey,  101  App.  Div.  206,  91  X.  Y.  Supp.  709,  holding  foreign  corporation 
whose  capital  stock  is  invested  in  a  local  corporation  not  doing  business  within 
state  so  as  to  be  subject  to  taxation. 
Patent  rights. 

Cited  in  Crown  Cork  &  Seal  Co.  v.  State,  8.7  Md.  701,  53  L.  R.  A.  420,  67  Am. 


20  L.R.A.  453]  L.  E.  A.  CASES  AS  AUTHORITIES.  71 S 

St.  Rep.  371,  40  Atl.  1074,  holding  assessment  of  capital  stock  of  corporation  not 
limited  to  value  of  its  property  other  than  patents. 

Cited  in  notes  (29  L.  R.  A.  793)  on  power  of  state  to  restrict  and  regulate  sale 
or  enjoyment  of  patent  rights;    (44  L.  ed.  U.  S.  375;  37  Am.  St.  Rep.  749,  750) 
on  taxation  of  patent  rights,  and  patented  articles. 
Franchise   tax. 

Cited  in  note  (57  L.  R.  A.  77)  on  taxation  of  corporate  franchises  in  United 
States. 

20  L.  R.  A.  455,  GOTTHELF  v.  STRANAHAX,  138  N.  Y.  345,  34  X.  E.  286. 
Specific  performance. 

Approved  in  McPherson  v.  Schade,  149  X.  Y.  22,  43  X.  E.  527;  Heller  v. 
Cohen,  154  X.  Y.  307,  48  X.  E.  527;  Stokes  v.  Stokes,  155  X.  Y.  590,  50  N.  E. 
342;  Finkel  v.  Kohn,  38  App.  Div.  205,  56  X.  Y.  Supp.  569, — holding  right  of 
specific  performance  rests  in  judicial  discretion;  Bowman  v.  McClenahan,  19 
Misc.  439,  44  X.  Y.  Supp.  482,  refusing  specific  performance  where  buyer  desired 
premises  for  immediate  use  and  was.  ignorant  of  unexpired  lease. 

Cited  in  Eisrnan  v.  Josephthal,  71  Misc.  291,  128  N.  Y.  Supp.  699,  holding  that 
specific  performance  may  be  refused  on  ground  of  excusable  mistake,  misconcep- 
tion or  understanding  respecting  important  provision  of  contract;  Stitt  v.  Ward, 
142  App.  Div.  630,  127  X.  YT.  Supp.  351,  holding  that  specific  performance  of  con- 
tract will  never  be  decreed  where  it  would  be  inequitable;  Richardson  Shoe  Ma- 
chinery Co.  v.  Essex  Mach.  Co.  207  Mass.  225,  93  X.  E.  650,  holding  that  specific 
performance  will  be  refused  where  common  purpose  of  both  parties  has  been 
destroyed  by  act  of  plaintiff  after  agreement  was  made;  Byrne  v.  Fremont 
Realty  Co.  120  App.  Div.  698,  105  X.  Y.  Supp.  838,  holding  specific  performance 
will  not  be  enforced  when  it  would  be  inequitable. 

Cited  in  note    (6  Eng.  Rul.  Cas.  720)    on  refusal  to  enforce  specific  perform- 
ance of  unfair  contract  or  one  involving  hardship. 
Covenant   ag'ainst   encumbrances. 

Cited  in  Sheinhouse  v.  Klueppel,  80  App.  Div.  447,  81  X.  Y.  Supp.  116,  to  point 
that  taxes  a  lien  within  warranty  against  encumbrances. 

Cited  in  footnote  to  Green  v.  Tidball,  55  L.  R.  A.  879,  which  holds  city's  right 
to  reassess  for  street  improvement  within  covenant  against  encumbrances. 

20  L.  R.  A.  457,  BIRMIXGHAM  R.  &  ELECTRIC  CO.  v.  ALLEX,  99  Ala.  359.  13 

So.  8. 
Management  of  dummy  line. 

Followed  in  Birmingham  R.  &  Electric  Co.  v.  Baylor,  101  Ala.  498,  13  So.  793, 
holding  dummy  lines  should  adopt  rules  and  appliances  in  use  by  well-regulated 
railroads. 
Assumption  of  risk. 

Approved  in  Louisville  &  X.  R.  Co.  v.  Banks,  104  Ala.  516,  16  So.  547,  holding 
employee  who  continues  in  service  after  lapse  of  reasonable  time  for  elevation  of 
low  bridge  assumes  risk;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  376,  53  Am. 
St.  Rep.  127,  17  So.  29,  holding  engineer's  continuance  in  service  with  knowledge 
of  obvious  defects  in  engine  and  trestle  an  assumption  of  risk;  Bridges  v.  Ten- 
nessee Coal,  L  &  R.  Co.  109  Ala.  293,  19  So.  495,  holding  engineer  who  uses  defec- 
tive boiler  and  locomotive  an  unreasonable  time  after  knowledge  of  danger  assumes 
risk;  Alabama  G.  S.  R.  Co.  v.  Davis,  119  Ala.  583,  24  So.  862,  holding  brakeman 
assumes  hazard  of  dangerous  track  and  switch  by  long  continuance  in  employ- 
ment with  knowledge  of  defect;  Boyd  v.  Indian  Head  Mills,  131  Ala.  358,  31  So. 
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80,  holding  employee  by  continuance  in  service  assumes  risk  incident  to  emptying 
cars  without  a  tipple;  Postal  Teleg.  Cable  Co.  v.  Hulsey,  132  Ala.  459,  31  So.  527, 
holding  employee  does  not  assume  risk  of  felling  tree  when  superior  promises  to 
warn  him  of  danger;  Osborne  v.  Alabama  Steel  &  Wire  Co.  135  Ala.  576,  33  So. 
687,  holding  employee  who  continues  in  service  witli  knowledge  of  obvious  danger 
from  water  way  assumes  risk;  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa, 
157,  59  L.  R.  A.  702,  96  Am.  St.  Rep.  380,  91  X.  YY.  1034,  holding  brakeman's 
continuance  in  service  with  knowledge  that  trains  are  run  at  unlawful  speed  an 
assumption  of  risk;  American  Rolling  Mill  Co.  v.  Hullinger,  161  Ind.  678,  67  N. 
E.  986,  holding  in  action  under  Indiana  statute,  by  servant  against  corporate 
employer  for  personal  injuries,  doctrine  of  assumed  risk  is  involved. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Wilson,  ]62  Ala.  601,  50  So.  188,  as  to  effect 
of  statute  making  it  duty  of  employee  to  give  notice  of  defect  unless  master 
knew  of  same;  Gainer  v.  Southern  R.  Co.  152  Ala.  191,  44  So.  652,  holding 
servant  working  on  defective  planer  with  knowledge  of  defects  assumed  risk ; 
Southern  R.  Co.  v.  McGowan,  149  Ala.  453,  43  So.  378,  holding  servant  not 
bound  to  give  notice  of  defective  appliance  where  master  knew  of  defects; 
Denver  &  R.  G.  R.  Co.  v.  Xorgate,  6  L.R.A.  (X.S.)  992,  72  C.  C.  A.  365,  141 
Fed.  254,  5  Ann.  Cas.  448;  Denver  &  R.  G.  R.  Co.  v.  Gannon,  40  Colo.  206,  11 
L.R.A.  (N.S.)  222,  90  Pac.  853,— holding  statute  requiring  frogs  to  be  blocked 
did  not  affect  the  law  of  assumption  of  risk;  Welsh  v.  Barber  Asphalt  Paving 
Co.  93  C.  C.  A.  101,  167  Fed.  467;  Western  Furniture  &  Mfg.  Co.  v.  Bloom, 
76  Kan.  130,  11  L.R.A.  (X.S.)  226,  123  Am.  St.  Rep.  123,  90  Pac.  821,— hold- 
ing assumption  of  risk  no  defense  to  action  for  injuries  caused  by  failure  of 
master  to  comply  with  factory  act  requiring  machinery  to  be  guarded;  Lynch 
v.  Saginaw  Valley  Traction  Co.  153  Mich.  177,  21  L.R.A. (N.S.)  779,  116  X. 
W.  983,  holding  lineman  of  electric  railway  company  by  continuing  in  service 
•with  knowledge  of  company's  method  of  inspection  assumed  risk  of  injury 
caused  by  improper  inspection;  Xoe  v.  Rapid  R.  Co.  133  Mich.  156,  94  X.  WT. 
743,  holding  employee  of  electric  road  did  not  assume  risk  of  defective  switch 
•when  his  work  was  performed  at  a  distance  therefrom  and  there  was  no  duty 
resting  upon  him  to  notice  switch ;  Osterholm  v.  Boston  &  M.  Consol.  Copper 
-&  S.  Min.  Co.  40  Mont.  529,  107  Pac.  499,  holding  statute  requiring  steel  cages 
in  mining  shafts  did  not  affect  defense  of  assumption  of  risk;  Rase  v.  Minne- 
sota, St.  P.  &  S.  Ste.  M.  R.  Co.  107  Minn.  270,  21  L.R.A. (X.S.)  148,  120 
N.  W.  360,  holding  assumption  of  risk  is  based,  not  upon  contract,  but  on 
the  principle  expressed  by  maxim,  volenti  not  fit  injuria;  Hall  v.  West  &  M. 
Mill  Co.  39  Wash.  468,  81  Pac.  915,  4  A.  &  E.  Ann.  Cas.  587  (dissenting  opin- 
ion) as  to  availability  of  assumption  of  risk  as  a  defense  where  injury  occurred 
by  reason  of  violation  of  factory  act. 

Cited  in  notes  (47  L.  R.  A.  192)  on  volenti  non  fit  injuria  as  defense  to 
actions  by  injured  servants;  (19  Eng.  Rul.  Cas.  167)  on  assumption  of  risk  by 
employee. 

Distinguished  in  Southern  R.  Co.  v.  Blanford,  105  Va.  380,  54  S.  E.  1,  hold- 
ing   under    statute    knowledge    by    railroad    employee    of    defective    or    unsafe 
character  of  appliances  not  defense  to  action  for  negligence. 
General  allegation   of   neg-lig-ence. 

Cited  in  note    (59  L.  R.  A.  230,  260)    on  sufficiency  of  general  allegations  of 
negligence. 
Statutory   construction. 

Approved  in  Jarvis  v.  Hitch,  161  Ind.  220,  67  X.  E.  1057,  holding  clause  taken 
from  statute  of  another  state  will  be  deeped  to  have  meaning  given  it  by  courts 
of  that  state. 
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Master's  duty  as  to  appliances. 

Cited  in  notes   (98  Am.  St.  Rep.  316)   on  liability  to  servant  for  injuries  due 
to   defective   machinery   and   appliances;     (19   Eng.   Rul.   Cas.    58)    on   liability 
for  injury  due  to  neglect  of  statutory  precautions. 
Construction   of   demurrer. 

Cited  in  Schoner  v.  Allen,  25  Okla.  24,  105  Pac.  191,  holding  that  where  de- 
murrer to  petition  consisting  of  one  count  is  sustained,  and  same  is  refiled  un- 
changed except  for  second  cause  added,  demurrer  subsequently  filed  only  ran  to 
allegations  in  second  count. 

20  L.  R.  A.  462,  THOMPSON  v.  BUNTON,  117  Mo.  S3,  38  Am.  St.  Rep.  639,  22 

S.  W.  863. 
Testing?  constitutionality  of  statute   on   habeas  corpus. 

Approved  in  Ex  parte  Smith,  135  Mo.  229,  33  L.  R.  A.  607,  58  Am.  St.  Rep. 
576,  36  S.  W.  628,  holding  constitutionality  of  statute  or  ordinance  under  which 
petitioner  imprisoned  may  be  inquired  into  on  habeas  corpus. 

Cited  in  Ex  parte  Lucas,  160  Mo.  246,  61  S.  W.  218   (separate  opinion)   major- 
it}-  upholding  right  to  test  by  habeas  corpus,  constitutionality  of  act  requiring 
certificate  of  registration  before  following  occupation  of  barber. 
Collateral  attack  on   decision  agrainst   constitutional   rig-ht. 

Cited  in  note    (39  L.  R.  A.  457)    on  decision  against  constitutional  right  as 
nullity  subject  to  collateral  attack. 
Enforcement  in  equity  of  contract  for  service. 

Cited  in  Jones  v.  Williams,  139  Mo.  91,  37  L.  R.  A.  707,  61  Am.  St.  Rep.  436, 
40  S.  W.  353   (dissenting  opinion),  majority  holding  contract  giving  editor  man- 
agement of  paper  for  term  of  years  not  such  contract  for  personal  service  as  de- 
prives him  of  equitable  relief. 
Validity  of  statutes  as  to  vagrancy. 

Cited  in  Ex  parte  Branch,  234  Mo.  471,  137  S.  W.  886,  to  the  point  that  legis- 
lature has  right  to  punish  vagrancy. 

Cited  in  notes  (137  Am.  St.  Rep.  969)  on  punishment  for  vagrancy;  (23 
Eng.  Rul.  Cas.  50)  on  power  of  state  to  exclude  vagrants. 

20  L.  R.  A.  465,  GORE  v.  CLARKE,  37  S.  C.  537,  16  S.  E.  614. 
Heir  or  devisee  as  trustee. 

Cited  in  Ransdel  v.  Moore,  153  Ind.  419,  53  L.  R.  A.  762,  53  N.  E.  767,  holding 
heir  who  prevents  execution  of  will  by  promise  to  convey  property  to  third  per- 
son, trustee. 

Annotation  approved  in  Russell  v.  Jones,  68  C.  C.  A.  487,  135  Fed.  943,  on 
trusts  arising  out  of  devise  procured  on  promise  as  to  disposal  thereof  but 
holding  evidence  did  not  show  such  promise. 

Cited  in  footnote  to  Cassels  v.  Finn,  68  L.R.A.  80,  which  holds  that  'failure 
of  sole  heir  to  perform  oral  promise  to  dispose  of  decedent's  estate  as  she  de- 
sires does  not  make  him  a  trustee  ex  maleficio  as  to  the  property  inherited. 

Distinguished  in  Amherst  College  v.  Ritch,  10  Misc.  531,  31  N.  Y.  Supp.  885, 
holding  property  conveyed  to  executors,  to  whom  testator  gave  memorandum  as 
to  its  disposition,  held  in  trust  for  parties  named  therein. 
Creation  or  validity  of  trust. 

Annotation  cited  in  Flood  v.  Ryan,  220  Pa.  466.  22  L.R.A.  (X.S.)  1274,  69 
Atl.  908,  13  Ann.  Cas.  1189  (dissenting  opinion),  as  to  gifts  by  will  as  affected 
by  promises  made  to  testator  and  by  secret  trusts. 

Cited  in  footnotes  to  Crerar  v.  Williams,  21   L.   R.  A.  454,  which   holds  that 
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gift  for  free  library  is  not  made  conditional  by  provision  for  organising  corpora- 
tion to  administer  charity;  Orth  v.  Orth,  32  L.  R.  A.  298,  which  holds  trust  not 
created  by  beneficiary's  failure  to  perform  promise  to  comply  with  testator's  re- 
quest; Amherst  College  v.  Ritch,  37  L.  R.  A.  305,  which  holds  void,  secret  trust 
raised  by  testator's  reliance  on  legatee's  promise  to  distribute  property  among 
specified  charities;  Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies 
creation  of  precatory  trust  by  will  of  merchant,  expressing  desire  for  retention,  on 
liberal  terms,  of  specified  person  in  employ  of  firm  of  which  testator  a  partner. 

Cited  in  notes  (22  L.R.A.(N.S.)  1269)  on  effect  of  statutes  limiting  charitable 
bequest,  etc.  on  absolute  gift  to  individual  in  hope  that  he  will  use  it  for  such 
purposes;  (33  L.R.A.  (N.S.)  996)  as  to  whether  constructive  trust  may  be  based 
upon  undertaking  to  hold  for  another's  benefit  property  received  through  devise 
or  inheritance,  where  no  actual  testamentary  intention  frustrated. 
Gift  to  illegitimate  child. 

Cited  in  Cooley  v.  Cooley,  58  S.  C.  175,  36  S.  E.  563,  to  point  that  illegitimate 
child  may  be  given  one  fourth  of  father's  estate. 

20  L.  R.  A.  479,  WILDER  v.  STANLEY,  65  Vt.  145,  26  Atl.  189. 
Liability  of   trespasser. 

Cited  in  note    (53  L.  R.  A.  635)    on  extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  trespass. 
Joint  liability  for  negligence. 

Cited  in  Feneff  v.  Boston  &  M.  R.  Co.  196  Mass.  581,  82  N.  E.  705,  holding 
one  who  receives  personal  injury  by  reason  of  negligent  acts  of  two  or  more 
persons  which  operate  concurrently  to  cause  the  injury  so  that  the  damage  which 
results  from  such  negligent  acts  cannot  be  determined  separately,  can  maintain 
an  action  against  all  such  wrong  doers  jointly. 

20  L.  R.  A.  481,  HOGUE  v.  WILLIAMSON,  85  Tex.  553,  34  Am.  St.  Rep.  823,  22 

S.  W.  580. 
Payment   of   debt   in    Confederate   money. 

Cited  in  footnote  to  Hendry  v.  Benlisa,  34  L.  R.  A.  283,  which  holds  payment 
of  debt  during  Rebellion  in  Confederate  money  valid. 
Agreements  destroying  negotiability. 

Cited  in  note  (125  Am.  St.  Rep.  199)  on  agreements  and  conditions  destroy- 
ing negotiability. 

20  L.  R.  A.  483,  PHETTIPLACE  v.  NORTHERN  P.  R.  CO.  84  Wis.  412,  54  N. 

W.  1092. 
Ejection  of  passenger. 

Approved  in  Hart  v.  West  Side  R.  Co.  86  Wis.  491,  57  N.  W.  91,  holding  car- 
rier liable  for  forcible  ejection  of  passenger  while  train  running  at  high  rate  of 
speed;  Boehm  v.  Duluth,  S.  S.  &  A.  R.  Co.  91  Wis.  595,  65  N.  W.  506,  holding 
statute  authorizing  ejection  at  stopping  place  or  near  dwelling  house,  of  passen- 
ger refusing  to  pay,  impliedly  prohibits  ejection  elsewhere.  • 

Cited  in  Masterson  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  573,  78  N.  W.  757,  as 
construing  statute  to  forbid  ejection  of  passenger  except  at  usual  stopping  place 
or  near  dwelling  house;  Johnson  v.  Georgia  R.  &  Bkg.  Co.  108  Ga.  502,  46  L.  R. 
A.  504,  footnote  p.  502,  34  S.  E.  127,  holding  that  passenger  unable  to  get  ticket 
at  reduced  rate  because  office  was  closed  may  be  ejected  on  refusal  to  pay  full 
fare;  Powell  v.  St.  Louis  &  S.  F.  R.  Co.  229  Mo.  282,  129  S.  W.  963  (dissenting 
opinion),  on  unlawfulness  of  expulsion  of  passenger  for  refusal  to  pay  fare  at 
places  other  than  those  mentioned  in  statute. 
L.R.A.  Au.  Vol.  III.— 46. 
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Cited  in  footnote  to  Coffee  v.  Louisville  &  X.  R.  Co.  45  L.  R.  A.  112,  which  de- 
nies right  to  eject  passenger  without  ticket,  for  refusal  to  pay  extra  fare,  when 
failure  to  procure  ticket  Avas  due  to  delay  in  finding  satchel  in  baggage  room. 

Cited  in  note  (26  L.  R.  A.  131)  on  place  where  one  refusing  to  pay  fare  may  be 
ejected. 
Right   to   charge   additional    fare. 

Approved  in  Kennedy  v.  Birmingham  R.  Light  &  P.  Co.  138  Ala.  231,  35  So. 
108,  holding  passenger  going  on  train  at  station  where  tickets  not  sold  cannot 
be  charged  more  than  regular  fare  because  he  has  no  ticket. 

Annotation  cited  in  Fulmer  v.  Southern  R.  Co.  67  S.  C.  275,  45  S.  E.  196 
(dissenting  opinion)  as  to  right  of  railroad  company  to  charge  extra  fare  when 
passenger  has  no  ticket. 

Cited  in  footnotes  to  Mills  v.  Missouri.  K.  &  T.  R.  Co.  55  L.  R.  A  497,  which 
holds  rule  requiring  procuring  of  tickets  before  entering  train,  and  authorizing 
additional  fare  when  paid  on  train  unenforceable  unless  ticket  office  kept  open  as 
required;  Monnier  v.  New  York  C.  &  H.  R.  R.  Co.  62  L.R.A.  357,  which  holds  fact 
that  ticket  office  was  not  open  ground  for  passenger's  refusal  to  pay  extra  fare 
on  train. 

Cited  in  note  (24  L.R.A.  (N.S.)  758)  on  rights  of  passenger  unable  to  get 
ticket  before  train  starts. 

20  L.  R,  A.  487,  GOULD  v.  SULLIVAN,  84  Wis.  659,  36  Am.  St.  Rep.  955,  54  X. 

W.  1013. 
Nonpayment   of   tax   because   of   officer's   mistake. 

Approved  in  Bray  &  C.  Land  Co.  v.  Xewman,  92  Wis.  274,  65  X.  W.  494,  hold- 
ing owner's  title  not  devested  by  sale  for  taxes  which  he  was  prevented  from 
paying  by  mistake  of  officer;  Kneeland  v.  Wood,  117  Mich.  176,  75  X.  W.  461. 
holding  landowner's  attempt  to  pay  taxes,  prevented  by  officer's  mistake,  equiva- 
lent to  payment;  Xelson  v.  Churchill,  117  Wis.  13,  93  X.  W.  799.  holding  tax 
deed  invalid,  where  person  assessed  was  officially  informed  there  was  no  tax  to 
pay  or  sale  to  redeem  from. 

Distinguished  in  Conklin  v.  Cullen,  29  Mont.  42,  74  Pac.  72,  holding  owner  of 
land  not  entitled  to  relief  from  tax  sale  by  reason  of  failure  of  county  treasurer 
to  inform  him  of  the  sale  when  he  requests  the  amount  due  for  taxes  after  the 
sale,  he  not  mentioning  an  intention  to  redeem. 
Tax  sale  nnder  erroneous  assessment. 

Approved  in  Cunningham  v.  Brown,  39  W.  Va.  599,  20  S.  E.  615,  holding  title 
of  owner  who  paid  all  taxes  del  anded  not  devested  by  tax  sale  for  year  when 
parcel  erroneously  included  with  another. 
Statute  of  limitations. 

Approved  in  Roberts  v.  First  Nat.  Bank,  8  N.  D.  511,  79  N.  W.  1049,  holding 
statute  of  limitations  does  not  run  in  favor  of  deed  issued  on  sale  of  land  for 
taxes  for  year  it  was  not  assessed;  Edwards  v.  Upham,  93  Wis.  458,  67  N.  W. 
728,  holding  owner,  prevented  from  paying  tax  by  officer's  mistake,  may  sue 
grantee  under  tax  deed  after  three  years  limited  by  statute. 

Cited  in  Xelson  v.  Jacobs,  99  Wis.  561,  75  N.  W.  406,  to  point  that  claim  to 
realty  may  be  shown  barred  by  limitation  under  allegation  of  uninterrupted  ad- 
verse possession  for  statutory  period. 

Cited  in  notes  (8  L.R.A.  (X.S.)  163)  on  applicability  of  statute  limiting  time 
for  attack  on  tax  sale,  to  sale  under  proceedings  void  for  jurisdictional  defects, 
under  which  no  possession  taken;  (8  L.R.A. (X.S.)  357)  on  effect  of  void  pro- 
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ceedings  for  sale  of  realty  to  start  statute  running  in  favor  of  purchaser  in  pos- 
session. 
Tender  as  discharging-  lien. 

Cited  in  Hammond  v.  Erickson,  ]35  Wis.  572,  116  N.  W.  173,  as  to  effect  ot 
tender  to  discharge  lien  of  mortgage. 
<Jrantee  in  tax  deed  as  buna  fide  purchaser. 

Cited  in  Williams  v.  J.  L.  Gates  Land  Co.  146  Wis.  59,  130  X.  W.  880,  hold- 
ing that  grantee  in  tax  deed  is  not  bona  fide  purchaser  of  land. 

20  L.  R.  A.  493,  ARNOLD  v.  BOURNIQUE,  144  111.  132,  36  Am.  St.  Rep.  419, 

33  X.  E.  530. 
Certificate   of  architect   or  arbitrator. 

Approved  in  Hennessy  v.  Metzger,  152  111.  515,  43  Am.  St.  Rep.  267,  38  N.  E. 
1058,  holding  provision  for  payment  on  presentation  of  architect's  certificate 
makes  its  procurement  condition  precedent;  White  v.  Mitchell,  30  Ind.  App.  345, 
65  X.  E.  1061,  holding,  where  architect's  certificate  condition  precedent  to  as- 
sertion of  right,  performance,  reason  for  noncompliance,  or  waiver  must  be 
shown  by  one  asserting  right;  Crane  Elevator  Co.  v.  Clark,  26  C.  C.  A.  103,  53 
U.  S.  App.  257,  80  Fed.  708,  holding  determination  of  architect  conclusive  in  ab- 
sence of  fraud,  collusion,  or  mistake;  Classen  v.  Davidson,  59  111.  App.  108,  hold- 
ing surveyor's  certificate  of  acceptance  binding  in  absence  of  fraud  or  mistake; 
Peoria  v.  Fruin-Bambrick  Constr.  Co.  68  111.  App-  280,  holding  dispute  as  to  work 
or  material  bars  recovery,  unless  arbitrator's  refusal  to  certify  is  fraudulent  or 
unreasonable;  McDonald  v.  Patterson,  186  111.  384,  57  N.  E.  1027,  holding  failure 
to  procure  certificate  does  not  prevent  recovery  when  it  is  collusively  withheld; 
Gihnore  v.  Courtney,  158  111.  439,  41  N.  E.  1023,  holding  fear  of  fraudulent  re- 
fusal of  certificate  does  not  excuse  failure  to  apply;  Davis  v.  Gibson,  70  111.  App. 
274.  holding  proof  to  avoid  architect's  certificate  must  attack  his  exercise  of 
judgment,  and  not  quality  of  work;  Rawle  v.  Gilmore,  76  111.  App.  375,  holding, 
on  evidence  of  due  completion  of  contract,  jury  may  determine  whether  archi- 
tect's refusal  of  certificate  should  bar  recovery. 

C  ited  in  Blome  v.  Wahl-Henius  Institute  of  Fermentology,  150  111.  App.  178, 
holding  if  architect  in  refusing  a  certificate  has  acted  honestly  and  in  good  faith, 
a  recovery  cannot  be  had;  Concord  Apartment  House  Co.  v.  O'Brien,  128  111.  App. 
442.  holding  where  after  the  work  has  been  completed  an  accounting  has  been 
taken  and  an  architect's  certificate  issued  stating  the  balance  due,  the  same  is 
binding  upon  the  parties  in  absence  of  fraud,  accident  or  mistake,  when  the  con- 
tract between  the  parties  makes  architect  arbiter;  Korbly  v.  Loomis,  172  Ind. 
.'!").").  88  N.  E.  698,  holding  where  parties  to  a  building  contract  have  made  the 
certificate  of  an  architect  a  condition  precedent  to  the  assertion  of  a  right  there- 
under, such  a  condition  is  valid;  Hart  v.  Carsley  Mfg.  Co.  116  111.  App.  174, 
holding  in  an  action  upon  a  building  contract  which  makes  final  payment  con- 
ditional upon  an  architect's  certificate,  such  certificate  is  not  an  essential  to  a 
recovery  if  it  appears  that  architect  in  withholding  certificate  did  not  exercise 
his  honest  judgment;  Pacaud  v.  Waite,  218  111.  147,  2  L.R.A.  (N.S.)  677,  75  N. 
E.  779,  holding  rule  of  board  of  trade  providing  for  a  committee  to  settle  dis- 
putes as  to  whom  margin  shall  be  paid  valid  rule  and  binding  upon  parties. 

Cited  in  note   (56  Am.  St.  Rep.  312)   on  architects'  certificates  and  engineers' 
estimates. 
Proof  of  lost  certificate. 

Cited  in  Concord  Apartment  House  Co.  v.  O'Brien,  228  111.  368,  81  N.  E.  1038, 
holding  contents  of  certificate  may  be  proved  though  certificate  is  lost. 
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Directed  verdict. 

Cited  in  Kennedy  v.  JEtim  L.  Ins.  Co.  242  111.  403,  90  N.  E.  292,  holding  refusal 
to  direct  a  verdict  no  error  when  there  was  evidence  to  support  opposite  con- 
tention. 
Suit  at*  demand. 

Cited  in  Luther  v.  Crawford,  116  111.  App.  353,  holding  suit  may  be  brought 
on  a  certificate  of  deposit  without  a  previous  demand. 

20  L.  R.  A.  495,  BACON  v.  HAXXA,  137  X.  Y.  379,  33  X.  E.  303. 
Service  of  notice  of  protest. 

Cited  in  Cuming  v.  Roderick,  28  App.  Div.  257,  50  X.  Y.  Supp.  1053,  holding 
merely  looking  in  directory  not  diligent  inquiry;  Philip  &  \Y.  Ebling  Brewing  Co. 
v.  Reinheimer,  32  Misc.  595,  66  X.  Y^.  Supp.  458,  holding  indorser  discharged 
where  notice  mailed  to  building  owned  by  him  and  occupied  by  his  sons,  but  in 
which  he  did  not  reside  or  transact  business. 

Cited  in  note  (4  Eng.  Rul.  Cas.  505)  on  necessity  of  notice  of  dishonor  or 
waiver  thereof. 

20  L.  R.  A.  497,  KIMBALL  v.  FARMERS  &  M.  BAXK,  138  X.  Y.  500,  34  X.  E, 

337. 
Rights  of  mortgagee  of  vessel. 

Approved  in  The  Advance,  63  Fed.  705,  holding  mortgagee  of  vessel  after  de- 
fault may  claim  surplus  on  sale  of  ship  in  admiralty  to  satisfy  lien;  The  Kate, 
63  Fed.  716,  holding  mortgage  lien  on  vessel  inferior  to  lien  for  supplies. 
Chattel   mortgagor's   interest  after   default. 

Approved  in  Craft  v.  Brandow,  61  App.  Div.  250,  70  X.  Y.  Supp.  364,  holding 
mortgagor  after  default,  and  when  mortgaged  chattels  are  in  mortgagee's  posses- 
sion, has  no  leviable  interest,  but  equity  of  redemption  only. 
Hypothecation  of  unearned  freights. 

Approved  in  The  Kate,  63  Fed.  714,  holding  valid,  hypothecation  of  freights  of 
future  and  prospective  voyages. 
Rights  of  first  and  second  mortgagees. 

Cited  in  Independent  Brewing  Co.  v.  Durston,  55  Misc.  502,  105  X.  Y.  Supp. 
1036,  on  effect  of  possession  by  second  mortgagee  upon  status  of  first  mortgagee. 

20  L.  R.  A.  503,  CASWELL  v.  JOX'ES,  65  Vt.  457,  36  Am.  St.  Rep.  879,  26  Atl. 

529. 
Execution  sale. 

Cited  in  footnote  to  Douglass  v.  Blount;  58  L.  R.  A.  699,  which  sustains  right 
of  attorney  for  plaintiff,  with  client's  consent,  to  purchase  at  execution  sale. 

Cited  in  notes   (21  L.R.A.  45)    on  how  far  purchaser  at  execution  or  judicial 
sale  is  protected  as  bona  fide  purchaser;    (136  Am.  St.  Rep.  791,  792)    on  who 
may  not  purchase  at  judicial,  execution,  or  other  compulsory  sales  because  so 
doing  may  conflict  with  their  duties. 
Validity  of  conveyance  by  hushand  to  wife. 

Cited  in  note  (90  Am.  St.  Rep.  546)  on  attacks  by  creditors  on  conveyances 
made  by  husbands  to  wives. 

20  L.  R.  A.  509,  SAXTOX  v.  WEBBER,  83  ^Yis.  617,  53  X.  W.  905. 
Rule  against   perpetuities. 

Approved  in  Hughes  v.  Hughes,  91  Wis.  144,  64  X.  W.  851,  holding  devise  to 
widow  for  life,  with  remainder  to  infant  son,  such  remainder  to  be  devoted  to 
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payment  of  certain  legacies  if  son  dies  before  reaching  twenty-one,  does  not  vio- 
late rule  against  perpetuities;  Patton  v.  Ludington,  103  Wis.  646.  74  Am.  St. 
Rep.  910,  79  X.  W.  1073.  holding,  under  devise  in  trust  to  pay  income  to  widow 
and  children,  with  remainder  to  children,  estate  vests  in  latter  on  testator's 
death;  Webber  v.  Webber.  108  \Yis.  628.  84  X.  W.  896,  holding  devise  in  trust 
to  pay  income,  with  remainder  to  life  tenant's  issue  living  at  his  death,  but  if 
he  die  "without  issue''  then  to  specified  persons,  not  construed  as  if  reading 
"without  having  had  issue;"  Danforth  v.  Oshkosh,  119  Wis.  279,  97  X.  W.  258, 
holding  provision  that  land  devised  to  city  for  public  library  shall  revert  when 
no  longer  so  used  void  for  repugnancy  if  a  limitation  merely. 

Cited  in  Zillmer  v.  Landguth,  94  Wis.  609,  69  X.  W.  568,  holding  condition  re- 
stricting alienation,  annexed  to  devise  in  fee.  void  for  repugnancy;  Troutman  v. 
De  Boissiere  Odd  Fellows'  Orphans'  Home.  66  Kan.  27,  71  Pac.  286,  dissenting 
opinion  by  Cunningham,  J.,  to  proposition  that  attached  condition  cannot  defeat 
estate  clearly  granted,  unless  reconciliation  is  impossible;  Eggleston  v.  Swartz, 
14.")  Wis.  112,  129  X.  W.  48,  holding  that  devise  does  not  suspend  power  of 
alienation  for  more  than  two  lives  in  being,  where  under  no  possibility  could 
there  be  suspension  longer  than  during  life  of  widow  and  life  of  child  of  testa- 
tor. 

Cited  in  footnotes  to  Starnes  v.  Hill,  22  L.  R.  A.  598.  which  holds  indefeasible 
fee  not  vested  in  one  to  whom  life  estate  given,  with  estate  in  fee  to  his  ''heirs;" 
Edgerly  v.  Barker,  28  L.  R.  A.  328,  which  sustains  gift  to  grandchild  when  young- 
est forty  years  old,  by  substituting  twenty-one  for  forty;  Murphy  v.  Whitney,  24 
L.  R.  A.  123.  which  holds  agreement  that  land  descending  to  brothers  and  sisters 
shall,  on  death  of  last  survivor,  pass  to  child  of  only  married  one  not  void  as 
perpetuity;  Graham  v.  Whitridge,  66  L.R.A.  408,  which  holds  that  dispositions 
made  under  power  of  appointment  conferred  by  will  must  be  viewed  as  though 
they  had  been  written  in  and  formed  part  of  will  in  determining  whether  exer- 
cise of  such  power  violated  rule  against  perpetuities;  Herzog  v.  Title  Guarantee 
&  T.  Co.  67  L.R.A.  146,  which  holds  unlawful  perpetuity  created  by  codicil  which 
directs  trustees  to  hold  the  shares  of  one  child  during  her  lifetime  and  pay  her  a 
life  annuity  and  divide  principal  among  her  children  at  death  where  the  will 
contains  similar  provisions  as  to  two  other  children.  ' 

Cited   in   notes    (3   L.R.A.(X.S.)    642)    on    effect   on   particular   estate   of   re- 
mainder void  for  remoteness;    (49  Am.  St.  Rep.  126,   129)   on  rule  against  per- 
petuities. 
Presumption,  against    intestacy. 

Cited  in  Re  Weien,  139  Iowa,  660,  18  L.R.A.  (X.S.)  467,  116  X.  W.  791,  holding 
will  to  be  construed  to  prevent  total  or  partial  intestacy  if  possible;  Gallagher 
v.  McKeague,  125  Wis.  119,  110  Am.  St.  Rep.  821.  103  X.  W.  233,  holding  when- 
ever words  of  a  will,  fairly  construed,  are  such  as  to  carry  the  whole  estate  it 
will  be  presumed  that  testator  intended  to  dispose  of  all  of  his  property. 
\\  ill  containing-  valid  and  Invalid  devise. 

Cited  in  Farnam  v.  Farnam,  83  Conn.  385,  77  Atl.  70,  to  the  point  that  failure 
of  limitation  over  after  fee  leaves  absolute  estate  in  first  taker:  Shepperd  v. 
Fisher,  206  Mo.  245,  103  S.  W.  9S9.  holding  when  will  contains  valid  and  invalid 
devises  the  former  will  be  retained  unless  they  are  so  dependent  upon  the  in- 
valid ones  that  they  cannot  be  separated  without  defeating  the  general  intention 
of  testator:  Loyd  v.  Loyd,  102  Va.  527,  46  S.  E.  687,  holding  where  a  valid  disposi- 
tion of  property  is  followed  by  a  limitation  over,  which  for  some  cause  fails  to 
take  effect  that  fact  does  not  invalidate  the  previous  disposition. 
Vested  remainder. 

Cited  in  Archer  v.  Jacobs,  125  Iowa,  476,  101  X.  W.  195.  holding  it  is  not  the 
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certainty  of  possession  and  enjoyment  but- certainty  of  the  right  of  future  enjoy- 
ment provided  the  remainderman  out  lives  the  prior  estate,  which  distinguishes  a 
vested  remainder. 

Cited  in  footnote  to  Bowen  v.  Hackney,  67  L.R.A.  44],  which  holds  that  no 
estate  vests  in  children  until  widow's  death  under  will  giving  life  estate  to 
widow  and  providing  that  at  her  death  that  given  to  her  for  life  shall  be  equally 
divided  between  all  the  children,  the  representatives  of  those  having  died  to. 
stand  in  place  of  ancestors. 
Lapsing  of  devise  or  legacy. 

Cited  in  note  (25  Eng.  Rul.  Cas.  554)   on  lapsing  of  devise  or  legacy. 

20  L.  R.  A.  520,  JOHNS  v.  CHARLOTTE,  C.  &  A.  R.  CO.  39  S.  C.  162,  39  Am, 

St.  Rep.  709,  17  S.  E.  698. 
Evidence   as    to   plaintiff's   family   on   question    of   damages. 

Approved  in  Mathis  v.  Southern  R.  Co.  53  S.  C.  258,  31  S.  E.  240,  holding,  in 
action  for  personal  injuries,  testimony  as  to  plaintiff's  marriage,  his  children 
and  their  ages,  inadmissible;  Youngblood  v.  South  Carolina  &  G.  R.  Co.  60  S.  C. 
14,  85  Am.  St.  Rep.  824,  38  S.  E.  232,  holding  number  and  ages  of  plaintiff's 
children  admissible  to  show  one  result  of  defendant's  negligence  was  to  deprive 
plaintiff  of  capacity  to  support  them;  Barker  v.  Ohio  River  R.  Co.  51  W.  Va. 
432,  90  Am.  St.  Rep.  808,  41  S.  E.  148,  holding  admission  of  evidence  that  plain- 
tiff's children,  who  were  with  her  at  time  of  accident,  are  still  living,  is  not 
reversible  error. 

Cited  in  note   (85  Am.  St.  Rep.  837)   on  evidence  of  domestic  relations  of  per- 
sons seeking  recovery  for  personal  injuries. 
Proof  of  child's  injury  under  allegation   of  mental   suffering. 

Distinguished  in  Gosa  v.  Southern  R.  Co.  67  S.  C.  373,  45  S.  E.  810  (dissenting- 
opinion),  majority  holding,  in  action  for  personal  injuries,  evidence  of  injuries 
to  plaintiff's  child  admissible  under  allegation  of  mental  suffering. 
Care  required  as   to   platform   and  approaches. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Godfrey,  156  Ala.  215,  130  Am.  St.  Rep.  7<>, 
47  So.  185,  holding  place  235  yards  away  from  station  along  tracks  where  path 
led  was  not  by  rule  of  law  part  of  depot  grounds:  Cain  v.  Atlantic  Coast  Line  R. 
Co.  74  S.  C.  101,  54  S.  E.  244,  on  degree  of  care  required  of  carrier  to  foresee 
and  avoid  danger. 

Cited  in  footnotes  to  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  607,  which 
denies  liability  of  carrier  for  stranger's  rude  act  in  pushing  door  against  person 
hurrying  to  train;  Finseth  v.  City  &  Suburban  R.  Co.  39  L.  R.  A.  517,  which  re- 
quires street  railway  company  to  make  reasonably  safe,  platform  constructed 
along  street  temporarily  submerged;  Herrman  v.  Great  Northern  R.  Co.  57  L.  R. 
A.  390,  which  holds  railroad  company  liable  for  injury  to  passenger  from  unsafe 
condition  of  depot  premises  leased  of  union  depot  company  or  its  receiver;  Lucas 
v.  St.  Louis  &  Suburban  R.  Co.  61  L.  R.  A.  452,  which  denies  liability  of  street 
railway  company  to  one  stumbling  over  stump  of  electric  light  pole,  around 
which  platform  built;  Cotant  v.  Boone  Suburban  R.  Co.  69  L.R.A.  982,  which 
holds  railroad  company  inviting  passengers  to  use  stile  over  wire  fence  in  leav- 
ing grounds  bound  to  use  at  least  ordinary  care  to  see  that  it  is  fit  for  the  pur- 
pose intended. 

Cited  in  notes  (23  L.R.A.  (N.S.)   633)   on  right  of  passenger  using  approach  to 
station  provided  by  carrier:    (33  L.R.A. (N.S.)    860)    on   degree  of  care  towar 
passenger  at  station. 
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\V  ho   is  passengrer. 

Approved  in  Martin  v.  Southern  R.  Co.  51  S.  C.  158,  28  S.  E.  303,  holding  pur- 
chaser of  ticket  a  passenger  to  extent  of  not  being  mistreated  by  employees;  Hoi- 
combe  v.  Southern  R.  Co.  06  S.  C.  10,  44  S.  E.  OS,  holding  question  whether  per- 
son who,  while  awaiting  transportation,  was  injured  by  trunk  thrown  from  bag- 
gage car  was  a  passenger,  one  of  fact;  Creech  v.  Charleston  &  W.  C.  R.  Co.  66 
S.  C.  537,  45  S.  E.  86,  holding  one  injured  while  attempting  to  board  moving 
train  at  crossing  not  a  passenger. 

Cited  in  Whisonant  v.  Atlanta  &  C.  Air  Line  R.  Co.  85  S.  C.  303,  68  S.  E.  508, 
holding  that  one  who  purchased  ticket  and  goes  from  waiting  room  to  track  to 
board  train  is  passenger;  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad,  72  Xeb. 
782,  4  L.R.A. (N.S.)  258,  101  N.  W.  1033,  9  Ann.  Cas.  1096,  on  common  law  rela- 
tion of  passenger  to  carrier  continuing  till  reasonable  opportunity  and  time  to 
leave  station;  Taylor  v.  Atlantic  Coast  Line  R.  Co.  78  S.  C.  555,  59  S.  E.  641,  on 
commencement  and  termination  of  relation  of  passenger;  Du  Bose  v.  Atlantic 
Coast  Line  R.  Co.  81  S.  C.  277,  62  S.  E.  255,  holding  instruction  correct  in 
leaving  it  to  jury  whether  one  who  temporarily  left  train  was  passenger. 

Cited  in  note  (24  L.  R.  A.  521,  522)  as  to  when  person  who  has  started  for 
train  becomes  passenger. 

20  L.  R.  A.  527,  DOWD  v.  CHICAGO,  M.  &  ST.  P.  R,  CO.  84  Wis.  105,  36  Am. 

St.  Rep.  917,  54  N.  W.  24. 
Liability   for  injury   to  one  invited  on   premises. 

Approved  in  Peake  v.  Buell,  90  Wis.  515,  48  Am.  St.  Rep.  946,  63  N.  W.  1053, 
holding  owner  inviting  person  to  inspect  rooms  not  liable  for  injury  sustained  by 
latter  while  looking  through  window  into  elevator  shaft;  Gorr  v.  Mittlestaedt, 
96  Wis.  298,  71  N.  W.  656,  holding  landowner  not  liable  to  one  using  roadway  by 
invitation,  whose  horse  leaves  road  and  falls  into  cellar  some  feet  distant. 
Carrier's  liability  for  injury  at  station. 

Approved  in  Earl  v.  Chicago,  R.  I.  &  P.  R.  Co.  109  Iowa,  16,  77  Am.  St.  Rep, 
516,  79  N.  W.  381,  holding  carrier  not  liable  for  injury  to  one  who  entered  ca- 
boose to  talk  with  passenger,  without  intending  to  become  passenger  himself. 

Cited  in  Union  Depot  &  R.  Co.  v.  Londoner,  50  Colo.  27,  33  L.R.A.(N.S.) 
437,  144  Pac.  316,  holding  that  union  depot  company  which  relied  upon  train 
employees  is  liable  for  injury  to  passenger  caused  by  following  direction  of  such 
employee,  where  danger  was  not  obvious;  Finch  v.  Atlantic  Coast  Line  R.  Co.. 
151  N.  C.  106,  65  S.  E.  742,  holding  railway  company  liable  to  shipper  of  cotton 
sustained  by  reason  of  defective  platform ;  Rowley  v.  Chicago,  M.  &  St.  P.  R- 
Co.  135  Wis.  218,  115  N.  W.  865,  holding  company  owes  no  further  duty  to  mere 
licensee  upon  platform  than  to  refrain  from  action  or  intentional  wrong;  Ban- 
derob  v.  Wisconsin  C.  R.  Co.  133  Wis.  259,  113  N.  W.  738,  holding  persons  coming 
upon  railroad  platform  to  take  leave  of  a  friend  who  was  a  passenger  were  upon 
grounds  by  invitation  to  whom  railroad  company  owed  duty  of  ordinary  care. 

Cited  in  footnotes  to  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  607,  which 
denies  liability  of  carrier  for  stranger's  rude  act  in  pushing  door  against  per- 
son hurrying  to  train;  Denver  &  R.  G.  R.  Co.  v.  Spencer,  51  L.  R.  A.  121,  which 
holds  carrier  liable  for  death  of  person  awaiting  relative  at  place  provided  in 
station. 

Cited  in  note  (3  L.R.A. (N.S.)  434)  on  duty  of  carrier  to  one  assisting  passenger 
on  train;  (20  L.R.A.  (N.S.)  836)  on  duty  to  persons  accompanying  or  awaiting 
passengers  at  station. 

Distinguished  in  Klugherz  v.  Chicago,  M.  &  St.  P.  R.  Co.  90  Minn.  20,  101 
Am.  St.  Rep.  384,  95  N.  W.  586,  holding  railroad  bound  to  exercise  ordinary 
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care  for  protection    of    one    who    went  to  station  to  meet  person  whom  he  ex- 
pected to  take  a  train. 
Carrier's   liability    for    injury    to    licensee. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Martin,  31   Ind.  App.  318,  65  N.  E.  591, 
lioldin"  one  dressing  stone  in  car  on  side  track,   licensee  of   railway  company, 
which  is  not  liable  for  his  death  from  car  escaping  down  grade. 
"When   person   becomes   passenger. 

Cited  in  Archer  v.  Union  P.  R.  Co.  110  Mo.  App.  354,  85  S.  W.  934,  holding 
member  of  party  who  had  engaged  passenger  car  for  excursion  not  a  passenger 
but  a  mere  licensee  while  car  is  standing  on  switch  at  destination  waiting  for 
return  trip. 

Cited  in  note   (24  L.  R.  A.  521)   as  to  when  person  who  has  started  for  train 
becomes   passenger. 
Question   for  jury. 

Cited  in  Walters  v.  Chicago  &  N.  W.  R.  Co.  113  Wis.  374.  89  N.  W.  140  (dis- 
senting opinion),  majority  holding  it  question  for  jury  whether  train  stopped 
long  enough  to  enable  passengers  to  alight  safely;  Bates  v.  Chicago,  M.  &  St.  P. 
R.  Co.  140  Wis.  240,  133  Am.  St.  Rep.  1069,  122  X.  W.  745,  holding  while  it  is 
duty  of  a  railroad  company  to  have  its  depot  open  and  lighted  for  passengers  it 
was  question  for  jury  whether  under  the  circumstances  of  the  particular  case  it 
was  negligent  in  failure  of  so  doing. 
Right  of  one  not  a  passenger  to  enter  train. 

Cited  in  Deragon  v.  Sero,  137  Wis.  280,  20  L.R.A.(X.S.)  844,  118  N.  W.  839, 
holding  person  has  right  to  enter  passenger  coach  at  station  to  help  his  family 
alight  and  officer  who  attempted  to  exclude  him  therefrom  was  guilty  of  assault 
and  battery. 

20  L.  R.  A.  533,  AUGUSTA  EVENING  NEWS  v.  RADFORD,  91   Ga.  494,  44 

Am.  St.  Rep.  53,  17  S.  E.  612. 
Privileged  communication. 

Cited  in  Holmes  v.  Clisby,  118  Ga.  825,  45  S.  E.  684,  holding  question  of 
privilege  is  one  which  must  be  raised  by  a  plea  and  submitted  to  a  jury  as  an 
issue  of  fact. 

Cited  in  footnotes  to  Upton  v.  Hume,  21  L.  R.  A.  493,  which  holds  false  im- 
putation of  crime  to  candidate  for  office  not  privileged;  State  v.  Hoskins,  47 
L.  R.  A.  223,  which  denies  privilege  to  publication  of  charges  against  candidate 
for  office  of  judge,  outside  his  judicial  district;  Eikhoff  v.  Gilbert,  51  L.  R.  A. 
451,  which  denies  privilege  to  circular  to  voters  announcing  that  candidate  for 
re-election  has  championed  legislation  opposed  to  moral  interests  of  community; 
Coffin  v.  Brown,  55  L.  R.  A.  732,  which  denies  right  to  falsely  attack  character 
of  appointee  of  governor,  to  prevent  latter's  re-election ;  Star  Pub.  Co.  v.  Donahoe, 
65  L.R.A.  980,  which  holds  newspaper  publication  charging  candidate  for  office 
with  a  criminal  offense,  not  privileged. 

Cited  in  note   (104  Am.  St.  Rep.  134)   on  what  libelous  statements  are  privi- 
leged. 
Publication   Hbelous   per   se. 

Cited  in  footnote  to  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous, 
publication  imputing  to  county  officials  prostitution  of  county  finances  by  award- 
ing contracts  to  persons  of  same  political  faith. 

Cited  in  note  (116  Am.  St.  Rep.  804  )on  what  words  are  libelous  per  se. 
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Definition  of  libel. 

Cited  in  Michael  v.  Bacon.  5  Ga.  App.  335,  63  S.  E.  228,  holding  definition  of 
libel  at  common  law  and  under  code  the  same. 

20  L.  R.  A.  535.  SEIBERT  v.  MINNEAPOLIS  &  ST.  L.  R.  CO.  52  Minn.   148, 

38  Am.   St.  Rep.  530.  53  N.  W.   1134. 
Suit  by  bondholders. 

Cited  in  Clay  v.  Selah  Valley  Irrig.  Co.  14  Wash.  550,  45  Pac.  141,  holding 
bondholders  may  sue  to  foreclose  trust  deed  where  trustee  is  insolvent,  occupies 
adverse  position,  and  is  charged  with  fraud;  Cochran  v.  Pittsburg,  S.  &  N.  R. 
Co.  150  Fed.  682,  on  right  of  bondholder  to  foreclose  mortgage  when  trustee 
fails  to  do  so. 
\<>t  !<•«•  to  bondholders. 

Approved  in  Grant  v.   Winona  &  S.   W.  R.   Co.  85  Minn.  432,  89   N.   W.   60, 
holding    reference    in    bonds    to    mortgage    sufficient   to   charge   bondholders    with 
notice  of  provisions  relating  to  foreclosure  by  trustee. 
Foreclosure   of  mortgage. 

Cited  in  footnote  to  Boyer  v.  Chandler,  32  L.  R.  A.  113,  which  allows  fore- 
closure of  mortgage  to  raise  amount  due  on  interest  coupons  before  principal 
due. 

Cited  in  note  (37  L.  R.  A.  759)  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 

20  L.  R.  A.  541,  SALLADAY  v.  DODGEVILLE,  85  Wis.  318,  55  N.  W.  696. 
Sufficiency  of  notice. 

Approved  in  Laird  v.  Otsego,  90  Wis.  31,  62  N.  W.  1042,  holding  notice  of 
defective  highway,  which  conveys  necessary  information  to  proper  person,  suffi- 
cient; Doan  v.  Willow  Springs,  101  Wis.  116,  76  N.  W.  1104,  holding  slight 
variance  as  to  place  of  accident  immaterial  when  defendant  not  misled;  Ben- 
son v.  Madison,  101  Wis.  317,  77  N.  W.  161,  holding  insufficient,  notice  which 
fails  to  specify  exact  location  or  nature  of  defects  relied  on. 
Admissiltility  of  evidence. 

Approved  in  Laue  v.  Madison,  86  Wis.  459,  57  N.  W.  93,  holding  actual  con- 
dition of  defective  walk  may  be  shown  under  notice  giving  general  description 
of  defect  and  locality;  Owen  v.  Fort  Dodge,  98  Iowa,  287,  67  N.  W.  281,  holding 
proof  of  notice  to  mayor  of  place  of  accident  admissible,  not  to  supplement 
statutory  notice,  but  to  show  city  was  not  misled;  Creamery  Package  Mfg.  Co. 
v.  Hotsenpiller,  159  Ind.  104,  64  N.  E.  600,  holding  evidence  of  condition  of 
machine  a  week  after  accident  admissible  if  its  condition  remains  same  as  at 
time  of  injury. 

Cited  in  note    (32  L.R.A.  (N.S.)    1123,   1144)    on  admissibility  of  evidence  of 
condition   before   and   after  accident  of  property  whose   defects  alleged   to  have 
caused  injury. 
Liability  for  injury  due  to  negligence. 

Cited  in  footnotes  to  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains 
liability  for  entire  injury  through  negligence,  though  shock  brought  on  delirium 
tremens  retarding  recovery;  Texas  &  P.  R.  Co.  v.^  White,  62  L.  R.  A.  90,  which 
holds  person  liable  for  negligent  injury  not  chargeable  with  aggravation  of 
injury  due  to  injured  person's  neglect  to  obtain  medical  assistance;  Chicago  City 
R.  Co.  v.  Saxby,  68  L.R.A.  164,  which  sustains  right  of  injured  person  to  recover 
for  tuberculous  condition  of  knee  resulting  from  injury  notwithstanding  fact  that 
tuberculosis  was  organic  and  mistakes  in  treatment. 
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Assumption    of   facts   In    charge. 

Cited  in  Cupps  v.  State,  ]20  Wis.  522,  102  Am.  St.  Rep.  996,  97  N.  W.  210, 
holding  in  giving  instructions  to  a  jury  in  a  criminal  case,  it  is  not  reversible 
error  for  judge  to  speak  of  facts  as  established  in  the  cause  which  are  so  beyond 
any  reasonable  debate. 
Liability  of  municipality   for   defects   in   highway. 

Cited  in  notes   (13  L.R.A.  (N.S.)   1236,  1245)   on  liability  of  townships  for  de- 
fects in  highway;    (20  L.R.A.  (N.S.)    666,  759)    on  liability  of  municipality  for 
defects  or  obstructions  in  streets. 
Right  of  jury  to  have  reporter's  notes  read. 

Cited  in  note  (21  L.R.A.  <N.S.)  933)  on  right  of  jury  to  have  reporter's  notes 
read. 

20  L.  R.  A.  545,  HERNDON  v.  GIBSON,  38   S.   C.   357,   37   Am.   St.  Rep.   765, 

17  S.  E.  145. 
Chilling  bidding. 

Approved  in  Ex  parte  Lancaster,  46  S.  C.  280,  24  S.  E.  195,  holding  court 
will  set  aside  sale  if  fair  competition  stifled;  Toole  v.  Johnson,  61  S.  C.  40,  39 
S.  E.  254,  holding  announcement  that  property  is  to  be  bid  in  for  children,  and 
request  that  no  one  else  bid,  renders  sale  void. 

Cited  in  Ex  parte  Cooley,  69  S.  C.  155,  48  S.  E.  92,  as  to  purchaser  partici- 
pating in  an  attempt  to  stifle  competition  avoiding  the  sale;  Dykes  v.  Jones,  129 
Ga.  102,  58  S.  E.  645,  on  same  point  and  also  citing  annotation  on  the  point. 

Cited  in  footnote  to  Hoffman  v.  McMullen.  45  L.  R.  A.  410,  which  holds  void, 
contract  to  prevent  competition  in  bidding  for  public  work. 

The  annotation  in  20  L.  R.  A.  545,  was  referred  to  particularly  in  Clark  v. 
Stanhope,  109  Ky.  526,  59  S.  W.  856,  holding  contract  which  tends  to  discourage 
bidding  at  sale  of  infant's  real  estate  will  not  be  enforced. 
Partition  of  land  purchased  at   nnfair  sale. 

Approved  in  Milhous  v.   Sally,  43  S.  C.  324,  49  Am.  St.  Rep.  834,  21   S.  E. 
268,   holding   equity   will  not   decree   partition   between   heirs   who   combined   to 
obtain  land  of  insolvent  ancestor  at  low  price  by  chilling  bidding. 
Mutual  mistake  as  to  lot  sold. 

Cited  in  Hewlett  v.  Garner,  50  S.  C.  12,  27  S.  E.  533,  holding  equity  will  re- 
lieve against  mutual  mistake,  where  one  lot  is  sold  for  another. 
Contract    to   sell    before    confirmation    of    sale. 

Cited  in  footnote  to  Camp  v.  Bruce,  43  L.  R.  A.   146,  which  holds  void,  con- 
tract to  sell  successful  bidder's  interest  at  judicial  sale  before  confirmation,  for 
more  than  amount  bid. 
"Puffing." 

Cited  in  footnote  to  McMillan  v.  Harris,  48  L.  R.  A.  345,  which  holds  bid  at 
auction  by  one  employed  by  persons  not  conducting  sale  not  "puffing." 
Better  offer,  as  ground  of  vacating  sale. 

Approved  in  Re  Ethier,  118  Fed.  108,  holding  better  offer  made  subsequent  to 
judicial  sale  not  ground  for  vacating  it  in  absence  of  imposition  or  fraud. 

20  L.  R.  A.   554,  SIMONS  v.   FISHER,   5   C.   C.   A.   311,    17   U.   S.  App.    1,   55 

Fed.  905. 
Bona   fide  holder. 

Subsequent  appeal  in  12  C.  C.  A.  125,  28  U.  S.  App.  95,  64  Fed.  311,  holding 
bank  not  bona  fide  holder  as  against  makers  of  note  borrowed  by  its  president 
to  use  as  deposit  at  clearing  house. 
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Approved  in  Tasker's  Estate,  182  Pa.  124,  37  Atl.  924,  Reversing  17  Pa.  Co. 
Ct.  333,  5  Pa.  Dist.  R.  7,  holding  that  bank  cannot  recover  on  note  made  and 
delivered  to  it  as  an  accommodation ;  Gittings  v.  Loper,  84  Fed.  103,  holding, 
in  action  on  drafts,  affidavit  of  defense  need  not  deny  averment  that  plaintiff 
is  bona  fide  holder. 

Distinguished  in  Tasker's  Estate,  17  Pa.  Co.  Ct.  333,  5  Pa.  Dist.  R.   7,  hold- 
ing maker  liable  to  bank  on  renewal  of  accommodation  note  given  bank  to  make 
false  show  of  assets. 
Clearing-house  business. 

Cited  in  note   (25  L.  R.  A.  831)   on  clearing-house  business. 

20  L.  R.  A.  560,  FRENCH  v.  BAUER,  134  N.  Y.  548,  32  N.  E.  77. 
Payment  as  affecting'  lien. 

Approved  in  McChesney  v.  Syracuse,  75  Hun,  507,  27  N.  Y.  Supp.  508,  hold- 
ing subcontractor's  lien  does  not  attach  to  funds  in  hands  of  owner,  who  owed 
nothing  to  contractor  who  had  abandoned  contract;  De  Lorenzo  v.  VonRaitz, 
44  App.  Div.  332,  60  N.  Y.  Supp.  736,  holding  subcontractor  not  entitled  to  lien 
where  owner  has,  without  fraud  or  collusion,  paid  contractor  the  contract  price; 
Lemieux  v.  English,  19  Misc.  546,  43  N.  Y.  Supp.  1066,  holding  subcontractor 
must  show  that  there  was  a  sum  due  contractor  from  owner  at  time  of  filing 
lien:  Vogel  v.  Whitmore,  72  Hun,  420,  25  N.  Y.  Supp.  202,  holding  material 
men  supplying  subcontractor  to  do  mason  wrork  cannot  acquire  lien  upon  prem- 
ises for  more  than  amount  coming  to  him;  Miller  v.  Smith,  20  App.  Div.  512, 
47  N.  Y.  Supp.  49,  holding  owner  making  payments  to  contractor  before  due 
entitled  to  credit  therefor  in  absence  of  fraud  or  collusion;  Smack  v.  Cathedral 
of  the  Incarnation,  31  App.  Div.  563,  52  N.  Y.  Supp.  168,  holding  material  man 
furnishing  goods  to  subcontractor  cannot  enforce  lien  as  to  advance  payment 
made  by  contractor  to  subcontractor,  without  collusion,  but  before  material 
ready  for  delivery;  Robbins  v.  Arendt,  148  N.  Y.  676,  43  N.  E.  165,  Affirming 
4  Misc.  199,  23  N.  Y.  Supp.  1019,  holding  that  payment  by  owner  of  balance  due 
on  building  contract  defeats  lien  subsequently  filed,  although  premises  sold 
under  foreclosure  and  owner  permitted  to  retain  possession. 

Cited  in  Mack  v.  Colleran,  44  N.  Y.  S.  R.  638,  18  N.  Y.  Supp.  104,  to  point 
that  principal  contractor  only  bound  to  pay  aggregate  amount  of  his  subcon- 
tracts according  to  their  terms;  Upson  v.  United  Engineering  &  Contracting  Co. 
72  Misc.  546.  130  N.  Y.  Supp.  726,  holding  that  lien  law  right  to  mechanic's 
lien  depends  upon  something  being  or  becoming  due  to  contractor  on  whose  credit 
labor  is  furnished  under  contract. 
.Subcontractor's  lien. 

Approved  in  Re  Roeber,  121  Fed.  444,  holding  notices  of  lien  against  land, 
filed  by  subcontractors  subsequently  to  adjudication  of  bankruptcy  of  principal 
contractor,  effective  against  title  of  trustee. 

Cited  in  Wright  v.  Schoharie  Valley  R.  Co.  116  App.  Div.  543,  101  N.  Y.  Supp. 
801  ;  Maneely  v.  New  York,  119  App.  Div.  390,  105  N.  Y.  Supp.  976, — holding  lien 
of  subcontractor  dependent  on  and  limited  by  amount  due  contractor. 

Cited  in  footnotes  to  Richmond  &  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co. 
34  L.  R.  A.  625,  as  to  what  materials  subcontractor  may  claim  lien  for;  Central 
Trust  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co.  41  L.  R.  A.  458,  which  holds  subcon- 
tractor's liens  not  affected  by  contractor's  waiver  of  lien. 
Estoppel   of  lienor  by  mistaken  statement  of  payment. 

Cited  in  footnote  to  Kirchman  v.  Standard  Coal  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  payment 
without  knowledge  of  other  person's  intention  to  buy  property. 


20  L.R.A.  560]  L.  Px.  A.  CASES  AS  AUTHORITIES.  732 

Owner's  bond  to  pay  laborers  and  material  men. 

Cited  in  footnote  to  Gibbs  v.  Tally,  60  L.  R.  A.  815,  which  holds  void,  re- 
quirement that  owner  furnish  bond  making  him  liable  to  laborers  and  material 
men  in  additional  amount  if  claims  not  satisfied  by  contractor. 

20  L.  R.  A.  566,  HOLMES  v.  OILMAN,   138  N.  Y.  369,  34  Am.  St.  Rep.  463, 

34  N.  E.  205. 
Payment  of  premium  with  trnst  funds. 

Cited  in  Bromley  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  103  Wis.  567,  79  N.  W. 
741,  to  point  that  proceeds  of  policy  on  agent's  life  may  be  recovered  by  prin- 
cipal where  premiums  were  paid  with  money  embezzled  from  latter;  Re  Clark, 
69  Misc.  530,  127  N.  Y.  Supp.  888.  holding  that  where  disbursements  from  trust 
funds  are  made  by  executor  for  premiums  on  his  life,  estate  may  elect  to  share  in 
proceeds  of  policy. 

Distinguished  in  Dayton  v.  H,  B.  Claflin  Co.  19  App.  Div.  121,  79  N.  Y.  S.  R. 
1007,  45  N.  Y.  Supp.  1005,  Reversing  41  N.  Y.  Supp.  850,  holding,  where  pre- 
miums were  paid  partly  from  moneys  embezzled  and  partly  by  beneficiary,  latter 
entitled  to  share  in  fund  in  proportion  to  amount  paid  by  her;  Thum  v.  Wol- 
stenholme,  21  Utah,  467,  61  Pac.  537,  holding  entire  fund  derived  from  policy 
will  not  be  impressed  with  trust  where  it  is  grossly  disproportionate  to  amount 
of  trust  funds  alleged  to  have  been  used. 
Creditor's  right  to  insurance. 

Approved  in  Hendrie  &  B.  Mfg.  Co.  v.  Collins,  13  Colo.  App.  13,  56  Pac.  815, 
holding  creditors  not  entitled  to  insolvent  debtor's  insurance  payable  to  family, 
except  premiums  paid  during  insolvency;  Hendrie  &  B.  Mfg.  Co.  v.  Platt,  13 
Colo.  App.  35,  56  Pac.  209,  holding  distribution  policy  with  distribution  period 
at  end  of  twenty  years,  payable  to  debtor's  wife,  cannot  be  reached  by  creditors 
although  maturing  before  twenty  years;  Tuthill  v.  Goss,  69  N.  Y.  S.  R.  456, 
35  N.  Y.  Supp.  136,  holding  statute  giving  wife  title  to  insurance  against  cred- 
itors, where  yearly  premium  does  not  exceed  $500,  enlarges  right  of  wife. 

Cited  in  Thum  v.  Wolstenholme,  21  Utah,  491,  61  Pac.  537,  dissenting  opinion 
by  Bartch,  J.,  who  holds  creditors  may  follow  into  new  investment,   insurance 
procured  with  assets  of  insolvent  corporation. 
Insurance  as   contract   of   indemnity. 

Cited  in  Embler  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  8  App.  Div. 
189,  40  N.  Y.  Supp.  450,  to  point  that  life  insurance  not  contract  of  indemnity. 
Following  trust  funds. 

Approved  in  Fire  &  Water  Comrs.  v.  Wilkinson,  119  Mich.  664,  44  L.  R.  A. 
497,  78  N.  W.  893,  holding  receiver  not  required  to  repay  cestui  que  trust  in 
preference  to  other  creditors  unless  trust  fund  can  be  identified  or  traced  into 
specific  property;  Re  Leonhard,  86  Hun,  296,  33  N.  Y.  Supp.  302,  holding  bene- 
ficiary may  reclaim  trust  fund  so  long  as  it  can  be  traced,  until  rights  of  bona 
fide  purchaser  intervene;  Re  Holmes,  37  App.  Div.  18,  55  N.  Y.  Supp.  708,. 
holding  payment  of  interest  by  trustee  shows  fund  in  his  possession,  although 
part  of  it  was  mingled  with  his  individual  property;  Pearson  v.  Haydel,  90  Mo. 
App.  259,  holding  preferential  lien  will  not  be  declared  unless  trust  fund  or  its 
proceeds  be  still  mixed  with  mass  of  insolvent's  estate;  Re  Hicks,  170  N.  Y. 
198,  63  N.  E.  276,  holding  ward  not  entitled  to  preference  in  payment  out  of 
guardian's  estate  where  trust  fund  came  into  guardian's  possession  twenty  years 
before  and  cannot  be  traced;  Ferchen  v.  Arndt,  26  Or.  129,  29  L.  R.  A.  666, 
46  Am.  St.  Rep.  603,  37  Pac.  161,  holding,  where  trust  property  has  been  dis- 
sipated by  trustee,  cestui  que  trust  cannot  fix  charge  on  estate,  but  must  share 
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with  general  creditors;  Xonotuck  Silk  Co.  v.  Flanders,  87  Wis.  242,  58  X.  W. 
-383,  holding  cestui  que  trust  not  entitled  to  preference  where  none  of  trust  fund 
c'ame  into  hands  of  assignee  of  insolvent  trustee;  Bienenstok  v.  Ammidown,  11 
Misc.  80,  32  X.  Y.  Supp.  1138,  holding  vendor  fraudulently  induced  to  sell 
property  to  insolvent  may  follow  its  proceeds  into  hands  of  third  persons  with 
knowledge  of  the  fraud;  American  Sugar  Ref.  Co.  v.  Fancher,  81  Hun,  62, 
30  N.  Y.  Supp.  482,  holding  vendor  fraudulently  induced  to  sell  goods  which 
have  been  sold  by  insolvent  vendee  not  entitled  to  follow  proceeds,  thus  obtain- 
ing advantage  over  other  creditors;  Shields  v.  Thomas,  71  Miss.  270,  42  Am. 
St.  Rep.  458,  14  So.  84,  holding  fund  deposited  by  tax  collector  not  entitled  to 
preference  in  payment  when  not  shown  to  be  in  hands  of  receiver  as  part  of 
assets;  State  v.  Bank  of  Commerce,  54  Xeb.  729,  75  X.  W.  28,  holding  county 
whose  treasurer  wrongfully  deposited  its  funds  in  insolvent  bank  may  be  pre- 
ferred to  extent  of  cash  on  hand  unless  shown  not  part  of  trust  fund;  Warren- 
Scharf  Asphalt  Pav.  Co.  v.  Dunn,  8  App.  Div.  212,  40  X.  Y.  Supp.  209,  holding 
proceeds  of  warrants  in  hands  of  bank  as  agent  to  collect,  impressed  with  trust 
in  hands  of  bank's  receiver,  so  far  as  capable  of  identification;  Blair  v.  Hill,  50 
App.  Div.  37,  63  X.  Y.  Supp.  670,  holding  assets  of  insolvent  private  banker  im- 
pressed with  trust  for  payment  of  proceeds  of  check  received  for  collection,  and 
misappropriated;  Lang  v.  Met/ger,  101  111.  App.  387,  holding  real  estate  not 
chargeable  with  trust  unless  trust  fund  traceable  into  property;  Re  Leonhard, 
86  Hun,  297,  33  X.  Y.  Supp.  302,  holding,  where  trustee  purchases  property  in 
part  with  trust  funds,  cestui  que  trust  may  elect  to  become  proportionate  co- 
owner  with  him;  Mann  v.  Benedict,  47  App.  Div.  175,  62  X.  Y.  Supp.  259, 
holding  cestui  que  trust  has  equitable  lien  on  land  purchased  in  part  by  her 
general  guardian  with  trust  fund;  English  v.  Mclntyre,  29  App.  Div.  443,  51 
N.  Y.  Supp.  697,  holding  broker  who  receives  securities  as  margins  from  trustee 
with  notice  of  the  trust  may  be  sued  in  equity  by  substituted  trustee  for  identical 
securities,  or  accounting  for  any  sold. 

Cited  in  Wallace  v.  Stone.  107  Mich.  196,  65  N.  W.  113  (dissenting  opinion), 
majority  holding,  upon  insolvency  of  collecting  bank  which  has  mingled  proceeds 
of  paper  with  its  own  funds,  owner  entitled  to  preference  over  general  creditors; 
American  Sugar  Ref.  Co.  v.  Fancher,  145  X.  Y.  557,  27  L.  R.  A.  760,  40  X.  E. 
206,  to  point  that  identity  of  money  mingled  with  that  of  wrongdoer  not  lost  if 
it  forms  part  of  general  mass;  Red  Bug  Realty  Co.  v.  South,  96  Ark.  293,  131  S. 
W.  340,  holding  that  where  trustee  purchases  property  with  trust  funds,  equity 
regards  such  purchase  as  made  for  benefit  of  beneficiary  who  may  elect  whether 
he  will  take  property  or  recover  from  trustee  funds  wrongfully  diverted;  Ober 
&  Sons  Co.  v.  Cochran,  118  Ga.  403,  98  Am.  St.  Rep.  118,  45  S.  E.  382,  holding 
mere  fact  that  bank  used  funds,  collected  for  another,  in  its  own  business  not 
sufficient  to  impress  trust  upon  proceeds  realized  by  receiver  by  converting  its 
assets  into  cash;  Lowe  v.  Jones,  192  Mass.  102,  6  L.R.A. (X.S.)  490,  116  Am.  St. 
Rep.  225,  78  X.  E.  402,  7  Ann.  Cas.  551,  holding  trust  should  not  be  declared 
against  insolvent  estate  of  deceased  person  on  the  ground  that  the  proceeds  of 
the  trust  property  went  into  the  general  assets;  Smith  v.  Irvin,  45  Misc.  265,  92 
X.  Y.  Supp.  170;  Bienenstok  v.  Ammidown,  31  Abb.  X.  C.  404,  29  X.  Y.  Supp: 
593, — as  to  when  proceeds  of  property  converted  into  money  may  be  followed : 
Lightfoot  v.  Davis,  198  X.  Y.  271,  29  L.R.A.(X.S.)  125,  91  X.  E.  582,  holding 
equity  has  jurisdiction  of  a  suit  to  reach  proceeds  of  property  which  thief  has 
turned  into  cash,  since  he  holds  them  in  trust  for  true  owner;  Cherry  v.  Terri- 
tory, 17  Okla.  225,  8  L.R.A. (X.S.)  1257,  89  Pac.  192,  holding  depositor  of  public 
funds  in  bank  which  subsequently  became  insolvent  not  entitled  to  preference  over 
other  creditors  unless  trust  money  could  be  traced;  Watts  v.  Xewberry,  107  Va. 
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240,  57  S.  E.  657,  holding  in  order  to  recover  a  trust  fund  which  has  been  mis- 
applied by  person  holding  it  in  a  fiduciary  capacity  it  must  be  identified  or 
traced. 

Cited  in  note    (46  Am.  St.  Rep.  608)    on  right  to   follow  trust  funds. 
Trust  relationship  arising  from  joint   venture. 

Approved  in  Hollister  v.  Simonson,  18  App.  Div.  78,  79  1ST.  Y.  S.  R.  430,  45 
X.  Y.  Supp.  426,  holding  one  acquiring  real  estate  for  benefit  of  himself  and  an- 
other, trustee,  bound  to  notify  other  of  sale  and  realize  market  value. 
Vested  rights. 

Approved  in  Shipman  v.  Protected  Home  Circle,  174  X.  Y.  407,  63  L..  R.  A.  351, 
67  X.  E.  83,  holding  subsequent  by-law  as  to  suicide  while  sane  applies  to  policy 
without  provision  on  subject,  and  does  not  affect  vested  rights. 
Rights  and  liabilities   of  partners. 

Approved  in  Munroe  v.  Judson,  82  Hun,  219,  31  N.  Y.  Supp.  299,  holding 
losses  due  to  speculations  by  confidential  agent  of  partnership  fall  on  firm,  and 
not  on  individual  members;  Baldwin  v.  Von  Micheroux,  83  Hun,  48,  31  X.  Y. 
Supp.  696,  holding  partner  not  permitted  to  make  personal  profit  out  of  firm 
funds;  Hutchinson  v.  Campbell,  13  Misc.  155,  34  X.  Y.  Supp.  82,  holding  pur- 
chaser of  interest  of  surviving  partner  takes  property  in  trust  to  wind  up  busi- 
ness for  his  own  benefit  and  that  of  estate  of  deceased  partner ;  Douthart  v. 
Logan,  86  111.  App.  314,  holding  estate  of  deceased  partner  only  entitled  to  that 
proportion  of  net  profits  which  capital  contributed  by  him  bore  to  Avhole  capital ; 
Karrick  v.  Hannaman,  168  U.  S.  337,  42  L.  ed.  490*  18  Sup.  Ct.  Rep.  135,  hold- 
ing  partner  who,  after  dissolution,  carries  on  business  with  partnership  property 
liable  to  account  for  profits. 

Cited  in  Hewitt  v.  Hayes,  204  Mass.  591,  27  L.R.A.  (X.S.) "  156.  90  X.  E.  985t 
holding  surviving  partner  may  require  executor  to  deliver  to  him  all  the  firm 
assets  in  his  possession,  including  real  estate;  Bauchle  v.  Smylie,  104  App.  Div. 
515,  93  X.  Y.  Supp.  709,  holding  surviving  partner  trustee  for  deceased  partner's 
interest  and  must  deal  with  representative  of  deceased  partner  in  good  faith. 

Distinguished  in  Heavenrich  v.  Heavenrich,  37  App.  Div.  453,  56  X.  Y.  Supp. 
45,  holding  firm  sued  by  wife  of  partner  for  money  loaned  cannot  show  loan  was 
taken  from  firm  by  husband  and  placed  to  her  credit  when  his  capital  account 
was  overdrawn,  unless  taken  fraudulently. 
Deposit   by  agent. 

Approved  in  Walsh  v.  Xational  Broadway  Bank,  11  Misc.  251,  32  X.  Y.  Supp. 
734,  holding  bank  after  notice  of  principal's   claim  liable  to  him   for  sum  de- 
posited by  agent  to  latter's  personal  account. 
Recovering  money  paid  under  mistake. 

Approved  in  Xewburgh  Sav.  Bank  v.  Woodbury,  173  X.  Y.  58,  65  X.  E.  858, 
holding  money  received  under  mutual  mistake  of  laAV  and   claim   of  right  not 
recoverable  in  absence  of  fraud  or  trust. 
Construction  of  statute. 

Approved  in  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  10  Misc.  408,  31 
X.  Y.  Supp.  130,  holding  statute  limiting  parents'  right  to  insure  child  is  in 
derogation  of  common  law  and  should  receive  strict  construction. 

20  L.  R.  A.  573,  STATE  v.  HILL,  37  Xeb.  80,  55  X.  W.  794. 
Impeachment   of   ex-official. 

Approved  in  State  v.  Leese,  37  Xeb.  96,  20  L.  R.  A.  580,  40  Am.  St.  Rep. 
474,  55  X.  W.  798,  holding  that  ex-official  cannot  be  impeached. 

Cited  in  State  v.  Leese,  37  Xeb.  96,  20  L.  R.  A.  580,  footnote  p.  579,  40  Am. 
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St.   Rep.  474,   55  N.   W.   798,   denying  right  to  impeach   attorney  general   after 

end  of  term. 

Removal    for    misconduct    during    preceding-    term. 

Approved  in  State  v.  Welsh,  109  Iowa,  22,  79  N.  W.  369,  and  State  ex  rel. 
Billon  v.  Bourgeois,  45  La.  Ann.  1355,  14  So.  28,  holding  officer  w'io  has  been 
re-elected  may  be  removed  for  misconduct  during  first  term. 

20  L.  R.  A.  579,  STATE  v.  LEESE,  37  Neb.  92,  40  Am.  St.  Rep.  474,  55  N.  W. 

798. 
Power  to  impeach   ex-officer. 

Cited  in  footnote  to  State  v.  Hill,  20  L.  R.  A.  573,  which  denies  power  to 
impeach  after  person  goes  out  of  office. 

20  L.  R.  A.  580,  BEER  y.  CLIFTON,  98  Cal.  323,  35  Am.  St.  Rep.  172,  33  Pac. 
204. 

Subsequent  appeal  in   111  Cal.  53,  43  Pac.  411,  where  indorser  was  sought  to 
be  held  liable  on  other  grounds. 
IVotiee  of  dishonor  or  inability  to  make  demand. 

Cited  in  footnotes  to  Leonard  v.  Olson,  35  L.  R.  A.  381,  which  requires  notice 
to  indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state; 
Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains  notary's  liability  on  bond  for 
neglecting  to  give  notice  of  dishonor;  Oakley  v.  Carr,  60  L.  R.  A.  431,  which  holds 
notice  of  dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  collection 
only,  by  first  mail  of  day  following  dishonor;  Aebi  v.  Bank  of  Evansville,  68 
L.R.A.  964,  which  holds  that  bank  accepting  check  on  deposit  with  depositor's 
indorsement  discharges  indorser  from  liability  by  failing  to  notify  him  of  non- 
payment for  nearly  a  month  though  bank  waited  in  hope  that  check  sent  by  mail 
would  reach  destination. 
Rights  of  holder  of  paper  transferred  after  maturity. 

Cited  in  Wills  v.  Booth,  6  Cal.  App.  201,  91  Pac.  759,  holding  note  transferred 
after  maturity  becomes  payable  on  demand. 

Cited  in  note  (46  L.  R.  A.  804)  on  rights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity. 

20  L.  R.  A.  582,  CHICAGO,  ST.  P.  M.  &  0.  R.   CO.  v.  ELLIOTT,  5  C.  C.  A. 

347,  12  U.  S.  App.  381,  55  Fed.  949. 
Proximate   canse. 

Approved  in  Holwerson  v.  St.  Louis  &  Suburban  R.  Co.  157  Mo.  231,  50  L.  R. 
A.  854,  57  S.  W.  770,  holding  negligence  in  going  on  track,  proximate  cause  of 
injury  rather  than  motorman's  failure  to  stop  car;  Union  P.  R.  Co.  v.  Calla- 
ghan,  6  C.  C.  A.  207,  12  U.  S.  App.  541,  56  Fed.  991,  upholding  finding  that 
conductor's  failure  to  stop  train  to  receive  information  was  proximate  cause 
of  injury  from  defective  bridge,  although  engineer  disobeyed  danger  signal; 
Missouri  P.  R.  Co.  v.  Moseley,  6  C.  C.  A.  646,  12  U.  S.  App.  601,  57  Fed.  926, 
holding  negligence  of  one  walking  on  track  without  looking,  proximate  cause 
of  injury  although  bell  not  rung;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  184,  27 
L.  R.  A.  633,  12  C.  C.  A.  550,  27  U.  S.  App.  547,  holding  pistol  would  causing 
tetanus  with  delirium,  in  which  person  cuts  his  throat,  may  be  proximate  cause 
of  death;  Hughes  v.  Pullman's  Palace  Car  Co.  74  Fed.  501,  holding  damages  sus- 
tained from  violent  cold  contracted  in  sleeping  car  not  so  remote  as  not  to  be 
recoverable;  Little  Rock  &  M.  R.  Co.  v.  Barry,  84  Fed.  950,  43  L.  R.  A.  371,  28 
C.  C.  A.  650,  56  U.  S.  App.  37,  holding  failure  of  company  to  notify  crews  of 
trains  moving  in  same  direction  of  their  relative  positions  not  proximate  cause 
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of  collision  where  crews  took  no  precautions;  Huset  v.  J.  I.  Case  Threshing  Mach. 
Co.  61  L.  R.  A.  305,  57  C.  C.  A.  239,  120  Fed.  807,  holding  manufacturer  of 
machine,  known  by  him  to  be  imminently  dangerous,  liable  to  user  for  injury 
which  might  have  been  reasonably  anticipated. 

Cited  in  Southern  P.  R.  Co.  v.  Yeargin,  48  C.  C.  A.  504,  109  Fed.  443  (dis- 
senting opinion),  majority  holding  it  question  for  jury  whether  absence  of  head- 
li»ht  caused  collision,  where  engineer  who  misunderstood  orders  backed  into  pas- 
senger train;  Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  135  Fed.  141, 
holding  where  property  is  lost  in  shipment  through  act  of  God  carrier  is  not  liable 
although  loss  might  not  have  occurred  except  for  carrier's  delay  in  delivery; 
Waters-Pierce  Oil  Co.  v.  Knisel,  79  Ark.  617,  96  S.  YV.  342,  holding  company 
selling  and  delivering  liable  for  negligence  in  pouring  gasoline  into  a  tank  of 
private  lighting  system;  Green-Wheeler  Shoe  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
130  Iowa,  129,  5  L.R.A.(N.S-)  884,  106  X.  W.  498,  8  Ann.  Cas.  45,  holding  rail- 
road negligently  delaying  a  shipment  until  it  is  destroyed  by  act  of  God,  liable ; 
American  Bridge  Co.  v.  Seeds,  11  L.R.A.(X.S.)  1046,  75  C.  C.  A.  407,  144  Fed. 
610;  United  States  Fidelity  &  G.  Co.  v.  Des  Moines  Nat.  Bank,  74  C.  C.  A.  553, 
145  Fed.  281;  Kreigh  v.  Westinghouse  Church,  K.  &  Co.  11  L.R.A.  (N.S.)  687, 
81  C.  C.  A.  338,  152  Fed.  122;  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Con  way,  86  C.  C.  A. 
1,  156  Fed.  237;  Teis  v.  Smuggler  Min.  Co.  15  L.R.A.  (X.S.)  899,  85  C.  C.  A.  478, 
158  Fed.  267;  Brown  v.  American  Steel  &  Wire  Co.  43  Ind.  App.  572,  88  N.  E. 
80, — holding  an  intervening  responsible  agent  cuts  off  line  of  causation  from 
original  negligence  unless  intervening  act  is  such  as  might  reasonably  have  been 
foreseen. 

Cited  in  footnote  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train. 

Cited  in  note   (36  Am.  St.  Rep.  846)   on  proximate  and  remote  cause. 
—  Injuries   which   could   not   have   been    reasonably  anticipated. 

Approved  in  Finalyson  v.  Utica  Min.  &  Mill.  Co.  14  C.  C.  A.  497,  32  U.  S.  App. 
143,  67  Fed.  512,  holding  employer  not  liable  for  injury  due  to  fall  of  earth  on 
employee,  where  result  could  not  have  been  foreseen  or  reasonably  anticipated; 
Motey  v.  Pickle  Marble  &  Granite  Co.  20  C.  C.  A.  369,  36  U.  S.  App.  682,  74 
Fed.  157,  holding  employer  not  liable  for  fall  of  marble  slab  on  employee  if  in- 
jury could  not  have  been  reasonably  anticipated;  St.  Louis  &  S.  F.  R.  Co.  v. 
Bennett,  16  C.  C.  A.  304,  32  U.  S.  App.  621,  69  Fed.  528,  holding  railroad  not 
liable  for  death  of  stranger  caught  between  box  cars  when  freight  train  ran  into 
open  switch;  McCain  v.  Chicago,  B.  &  Q.  R.  Co.  22  C.  C.  A.  100,  40  U.  S.  App. 
181,  76  Fed.  126,  holding  injury  to  engine  wiper's  hand  from  splintered  sliver 
of  steel  of  driving  wheel  could  not  be  reasonably  anticipated;  Western  Com- 
mercial Travelers'  Asso.  v.  Smith,  40  L.  R.  A.  656,  29  C.  C.  A.  227,  56  U.  S. 
App.  393,  85  Fed.  406,  holding  abrasion  of  skin  of  toe,  unexpectedly  caused  by 
wearing  new  shoe,  an  accidental  injury;  The  Paunpeck,  30  C.  C.  A.  494,  57  U.  S. 
App.  247,  86  Fed.  926,  holding  tug  not  liable  where  ferryboat  which  she  had 
allowed  right  of  way  suddenly  backed  into  tow;  Missouri,  K.  &  T.  R.  Co.  v. 
Byrne,  40  C.  C.  A.  407,  100  Fed.  363,  approving  finding  that  killing  on  track  of 
cattle  escaped  from  pens  not  probable  consequence  of  negligence  in  maintaining 
the  pens;  Butts  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  49  C.  C.  A.  71,  110  Fed.  331, 
holding  carrier  not  liable  when  passenger,  in  response  to  warning,  steps  back 
and  is  injured,  where  result  could  not  have  been  reasonably  anticipated ;  Choctaw, 
O.  &  G.  R.  Co.  v.  Holloway,  52  C.  C.  A.  264,  114  Fed.  462,  holding  common  prac- 
tice of  providing  locomotive  engines  with  brakes,  evidence  that  accidents  and 
collisions  may  be  reasonably  anticipated  in  their  absence;  Baddeley  v.  Shea,  114 
Cal.  7,  33  L.  R.  A.  749,  55  Am.  St.  Rep.  56,  45  Pac.  990,  holding  house  owner 
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not  liable  for  injury  to  lawful  visitor  from  latent  defect  in  platform  over  which 
he  was  carrying  heavy  trunk;  Braun  v.  Craven,  175  111.  417,  42  L.  R.  A.  205, 
31  N  E.  657,  Affirming  73  111.  App.  193,  holding  bystander  cannot  recover  for 
impairment  of  health  due  to  fright  from  threats  and  gestures  directed  at  another; 
•Swanson  v.  Crandall,  2  Pa.  Super.  Ct.  89,  39  W.  N.  C.  26,  holding  injury  from 
accidental  discharge  of  revolver  in  hands  of  child  not  natural  and  probable  result 
of  leaving  weapon  in  chiffonier  drawer;  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R.  A. 
419,  59  C.  C.  A.  595,  124  Fed.  115,  holding  injury  sustained  by  falling  into 
•elevator  well  after  door  opened  by  stranger  not  probable  consequence  of  leaving 
door  unlocked  and  hall  dimly  lighted;  Lauterer  v.  Manhattan  R.  Co.  128  Fed. 
544,  holding  company  not  liable  for  injury  sustained  by  one  attempting  to  board 
nioving  train,  although  accident  might  not  have  happened  had  railing  been 
provided. 

Cited  in  Commonwealth  Steel  Co.  v.  McCash,  107  C.  C.  A.  206,  184  Fed.  884, 
to  the  point  that  employer  is  not  liable  for  injury  unless  it  either  knew  there 
was  danger  or  by  reasonable  diligence  could  have  known  it;  Reed  v.  Ford,  129 
Ky.  475,  19  L.R.A. (N.S.)  227,  112  S.  W.  600,  holding  one  person  assaulting  an- 
other not  liable  for  injuries  to  third  person  caused  by  fright. 

Cited  in  note  (11  L.R.A. (N.S.)  686)  on  anticipation  as  element  of  proximate 
cause. 

Distinguished  in  Fitchburg  R.  Co.  v.  Nichols,  29  C.  C.  A.  504,  50  U.  S.  App. 
297,  85  Fed.  949,  holding  railroad  liable  to  drover  injured  by  projecting  water 
spout  while  he  was  passing  along  cars. 
Burden  of  proof. 

Approved  in  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R.  A.  421,  59  C.  C.  A.  601, 
124  Fed.  120,  holding  burden  is  on  plaintiff  to  show  that  injury  complained  of 
was  natural  and  probable  consequence  of  acts  of  negligence  alleged. 

20  L.  R.  A.  587,  LILLSTROM  v.  NORTHERN  P.  R.  CO.  53  Minn.  464,  55  N.  W. 

624. 
Railroad  crossing. 

Approved  in  Russell  v.  Atchison,  F.  &  S.  F.  R.  Co.  70  Mo.  App.  95,  holding 
highway  a  "traveled  public  road  or  street,"  when  in  public  use,  and  crossing 
maintained  thereat,  although  never  legally  laid  out  or  established;  Coulter  v. 
•Great  Northern  R.  Co.  5  N.  D.  574,  67  N.  W.  1046,  holding  railroad  company 
must  exercise  same  care  at  crossing  maintained  by  it  as  though  highway  had 
been  legally  established. 

Cited  in  Walters  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  76  Minn.  509,  79 
N.  W.  516,  holding  crossing  in  question  not  a  public  one,  as  to  which  law  pre- 
scribes duty  of  railroad  company;  Hawkins  v.  Great  Northern  R.  Co.  107  Minn. 
250,  119  N.  W.  1070,  holding  that  presumption  is  that  deceased  was  exercising 
ordinary  care  and  caution  when  attempting  to  cross  railroad  track. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R.  A.  575, 
&s  to  what  constitutes  license  to  cross  railroad  track  at  place  other  than  public 
crossing. 

Distinguished  in  McConkey  v.  Oregon  R.  &  Nav.  Co.  35  Wash,  61,  76  Pac.  526, 
holding  that  by  allowing  pedestrians  to  use  its  bridge  as  a  thoroughfare,  a  rail- 
road company  does  not  become  liable  for  injuries  to  such  pedestrian  by  reason 
of  a  defect  in  the  bridge. 
Sufficiency  of  evidence. 

Approved  in  Union  Stock  Yards  Co.  v.  Conoyer,  41  Neb.  627,  59  N.  W.  950, 
holding  it  sufficient  in  civil  cases  if  evidence  supports  hypothesis  it  is  adduced 
to  prove,  and  that  jury  should  decide  according  to  reasonable  probability 
L.R.A.  Au.  Vol.  III.— 47. 
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Cited  in  Kunkel  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  18  N.  D.  381,  121 
N.  W.  830,  to  the  point  that  in  civil  actions  it  is  sufficient  if  the  evidence  on 
whole  agrees  with  and  supports  hypothesis  which  it  is  adduced  to  prove. 

Distinguished  in  Central  Granaries  Co.  v.  Ault,  75  Neb.  255,  106  N.  W.  418, 
holding  that  the  mere  fact  that  the  body  of  the  person  was  found  in  the  passage 
way  which  was  negligently  constructed  does  not  raise  a  presumption  that  he  met 
his  death  from  that  cause. 
Burden    of   proof. 

Cited  in  footnote  to  Anthony  v.  Mercantile  Mut.  Acci.  Asso.  26  L.  R.  A.  406, 
which  throws  on  insurance  company  burden  of  proving  that  accidental  death  was 
from  excepted  cause. 

20  L.  R.  A.  590,  MARKS  v.  SULLIVAN,  9  Utah,  12,  33  Pac.  224. 

Liability  for  false  imprisonment  of  one  making  affidavit   for  warrant. 

Cited  in  Brueckner  v.  Frederick,  109  Mo.  App.  618,  83  S.  W.  775,  holding  one 
making  a  criminal  complaint  and  inducing  justice  to  issue  warrant  at  once 
without  waiting  for  information  to  be  filed  by  prosecuting  attorney  as  required 
by  statute,  liable  in  action  for  false  imprisonment. 

Cited  in  footnote  to  Whaley  v.  Lawton,  56  L.  R.  A.  649,  which  denies  liability 
to  action  for  false  imprisonment  of  one  making  affidavit  for  warrant  under  which 
arrest  made. 

Cited  in  note  (67  Am.  St.  Rep.  410,  423)   on  false  imprisonment. 
Liability  of  officer  issuing  process  regular  on  its  face. 

Cited  in  Merchant  v.  Bothwell,  60  Mo.  App.  350;  Atwood  v.  Atwater,  43  Neb. 
151,  61  N.  W.  574, — holding  a  ministerial  officer  is  not  liable  in  action  for 
false  imprisonment  for  arrest  of  a  person  under  a  warrant  lawful  on  its  face  and 
issued  by  proper  authority;  Hammer  v.  Ballantyne,  13  Utah,  333,  57  Am.  St. 
Rep.  736,  44  Pac.  704;  Ganaway  v.  Salt  Lake  Dramatic  Asso.  17  Utah,  40,  53 
Pac.  830, — as  to  liability  of  officer  issuing  execution  regular  on  its  face. 

20  L.  R.  A.  595,  VANDERHURST  v.  DEWITT,  95  Cal.  57,  30  Pac.  94. 
Lessor  and  lessee  of  machine  as  partners. 

Approved   in  Nofsinger  v.  Goldman,   122   Cal.  615,   55  Pac.   425,  holding  lease 
of  threshing  machine  outfit,  for  use  of  which  lessor  receives  half  the  net  profits, 
does  not  constitute  parties  partners. 
What  constitutes  partnership. 

Cited  in  notes    (115   Am.   St.  Rep.  432)    on  what  constitutes  a  partnership; 
(18  L.R.A.  (N.S.)    1041)    on  effect  of  agreement  to  share  profits  to  create  part- 
nership. 
Evidence  of  declarations  as  to  partnership. 

Cited  in  franklin  v.  Hoadley,  115  App.  Div.  547,  101  N.  Y.  Supp.  374;  Salinas 
City  Bank  v.  De  Witt,  97  Cal.  79,  31  Pac.  744, — holding  declarations  of  one  that 
he  is  partnership  of  another  when  made  in  the  absence  of  the  other  are  not  ad- 
missible to  establish  partnership. 

20  L.   R.   A.   600,   BIRMINGHAM  TRUST  &   SAV.   CO.   v.   LOUISIANA  NAT. 

BANK,  99  Ala.  379,  13  So.  112. 
Imputed  notice. 

Approved  in  Curtice  v.  Crawford  County  Bank,  56  C.  C.  A.  178,  118  Fed.  394, 
holding  notice  of  pledge  of  bank  stock  to  president  of  bank  notice  to  bank; 
Harris  v.  American  Bldg.  &  L.  Asso.  122  Ala.  554,  25  So.  200,  holding  knowledge 
and  act  of  cashier  to  be  that  of  bank;  Kelly  v.  Burke,  132  Ala.  244,  31  So.  512, 
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holding  notice  to  salesman  of  insanity  of  one  to  whom  goods  were  sold  binding 
on  salesman's  employer;  Peoples  Bank  v.  Exchange  Bank,  116  Ga.  828,  94  Am. 
St.  Rep.  144,  43  S.  E.  269,  holding  bank  extending  credit  to  its  president  on  faith 
of  his  ownership  of  stock  not  chargeable  with  his  knowledge  that  he  had  pledged 
the  stock. 

Cited  in  Robertson  Lumber  Co.  v.  Anderson,  96  Minn.  530,   105  N.  W.  972, 
holding  notice  to  an  agent  of  a  corporation  to  be  notice  to  such  corporation  must 
be  to  an  agent  who  is  acting  within  the  scope  of  his  authority  and  must  concern 
some  matter  which  it  is  his  duty  to  communicate  to  his  principal. 
], it-ii   on  bank  stock. 

Approved  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  832,  holding  lien  of 
pledgee  of  bank  stock  superior  to  lien  of  bank,  if  latter  had  notice  of  pledgee's 
lien  when  its  debt  was  contracted. 

Cited  in  footnote  to  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  48  L.  R.  A. 
107,  which  denies  equitable  lien  on  national  bank  stock  under  by-law  in  conflict 
with  act  of  Congress. 

Cited  in  note  (39  L.R.A.  (N.S.)  300)  on  priority  as  between  lien  of  corporation 
and  pledgee  or  purchaser  of  stock. 
"Validity  of  pledge  of  stock  not  made  on  corporate   books. 

Cited  in  note  (67  L.R.A.  678)  on  validity  of  pledge  of  other  transfer  of  stock 
when  not  made  in  books  of  corporation,  as  against  attachments,  executions,  or 
subsequent  transfers. 

20  L.  R.  A.  605,  FIRST  NAT.  BANK  v.  STOCKELL,  92  Tenn.  252,  21  S.  W.  523. 
Sale  of  patent  right. 

Cited  in  State  v.  Cook,  107  Tenn.  503,  62  L.  R.  A.  176,  64  S.  W.  720,  holding 
statute  requiring  note  given  for  patent  right  to  state  that  fact  not  repugnant 
to  Federal  Constitution  as  restricting  right  to  sell  patent. 

Cited  in  footnotes  to  Sandage  v.  Studebaker  Bros.  Mfg.  Co.  34  L.  R.  A.  363~r 
which  authorizes  rescission  of  sale  of  void  patent  on  tender  back  of  letters  patent;. 
Mason  v.  McLeod,  41  L.  R.  A.  548,  which  sustains  statute  requiring  copy  of 
patent  to  be  filed  with  affidavit  of  validity,  and  that  obligation  of  vendee  shall 
contain  words  "given  for  a  patent  right." 

Cited  in  note  (29  L.  R.  A.  789)  on  power  of  state  to  restrict  and  regulate 
sale  or  enjoyment  of  patent  rights. 

Distinguished  in  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.  127  Fed.  208, 
holding  statute   providing  that  notes  given  for  sale  of  patented  machine  to  be 
on  printed  form  and  providing  notes  not  so  executed  shall  be  void  is  contrary  to 
Constitution  of  United  States  as  denying  persons  equal  protection  of  the  laws. 
Bona  fide  purchaser. 

Approved  in  Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A.  97,  34  U.  S.  App.  472,  71 
Fed.  492,  holding  assignee  of  note  bona  fide  purchaser  although  he  neglected  to 
make  inquiry  a  prudent  man  ought  to  have  made;  Merchants'  &  P.  Bank  v.  Pen- 
land,  101  Tenn.  448,  47  S.  W.  693,  holding  bank  taking  notes  with  knowledge 
they  were  given  for  land  on  which  lien  existed  for  unpaid  purchase  money,  bona 
fide  holder. 

Cited  in  First  Nat.  Bank  v.  Busch,  102  Minn.  366,  113  N.  W.  898,  holding  bank 
taking  note  as  collateral  security  for  antecedent  indebtedness  a  bona  fide  holder. 

Cited  in  notes  (10  L.R.A.  (N.S.)  844)  on  nature  of  bona  fide  holder  to  enforce 
note  not  indicating  nature  of  consideration  as  required  by  statute;  (29  L.R.A. 
(N.S.)  386)  on  circumstances  sufficient  to  put  purchaser  of  negotiable  paper 
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on  inquiry;   (31  L.R.A.(N.S.)  300)  on  holder  of  bill  or  note  as  collateral  as  bona 
fide  holder. 

20  L.  R.  A.  G09,  STATE  v.  HULL.  18  R.  I.  207,  26  Atl.  191. 
Evidence  of  reputation   or  character. 

Approved  in  State  v.  Hendricks,  15  Mont.  198,  48  Am.  St.  Rep.  666,  39  Pac. 
93  holding  -eneral  reputation  for  chastity  of  women  living  in  house  admissible. 

Cited  in  C^m.  v.  De  Vico,  207  Mass.  253,  93  N.  E.  570,  holding  that  in  trial  of 
indictment  for  assault  with  dangerous  weapon,  it  is  proper  to  exclude  following 
question  asked  of  defendant's  employer,  who  was  called  by  defendant,  Is  defend- 
ant a  man  of  quarrelsome  nature;  State  v.  Beckner,  194  Mo.  289,  3  L.R.A.(N.S.) 
541,  91  S.  W.  892,  holding  state  cannot  assail  character  of  accused  until  he  has 
put  his  character  in  issue. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  28G,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported. 

Cited  in  note  (22  L.R.A.(N.S.)  666)  on  right  to  testify  to  character  from 
personal  knowledge. 

Disapproved  in  State  v.  Beebe,  115  Iowa,  131,  88  N.  W.  358,  holding  evidence 
as  to  reputation  for  chastity  of  keeper  of  house  admissible  to  show  character  of 
house. 
Improper  remarks  of  counsel. 

Approved  in  Landers  v.  Ohio  River  R.  Co.  46  W.  Va.  503,  33  S.  E.  296,  and 
State  v.  Johnson,  49  W.  Va.  694,  39  S.  E.  665,  holding  improper  remarks  of 
counsel  not  reviewable  unless  party  asked,  and  was  refused,  instruction  to  jury 
to  disregard  them ;  State  v.  Buxton,  79  Conn.  480,  65  Atl.  957,  holding  same. 

Cited  in  State  v.  Dudley,  147  Iowa,  655,  126  N.  W.  812,  holding  that  it  is  im- 
proper for  counsel  for  people  in  argument  to  state  that  prisoner  had  right  to 
show  good  character,  where  no  evidence  as  to  character  was  introduced. 

Cited  in  footnote  to  Ivey  v.  State,  54  L.  R.  A.  959,  which  holds  reversal  re- 
quired for  unauthorized  prejudicial  remarks  by  solicitor  general. 

Cited  in  note  (46  L.  R.  A.  644)  on  reversal  of  conviction  because  of  unfair 
or  irrelevant  arguments  or  statement  of  facts  by  prosecuting  attorney. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Perry,  95  Tex.  648,  69  S.  W.  131, 
same  case  in  30  Tex.  Civ.  App.  245,  70  S.  W.  439,  holding  improper  arguments 
objected  to,  reviewable  although  court  not  requested  to  instruct  jury  to  disre- 
gard them. 

20  L.  R.  A.  620,  FOLEY  v.  MUTUAL  L.  INS.  CO.  138  N.  Y.  333,  34  Am.  St. 

Rep.  456,  34  N.  E.  211. 
.Guardianship. 

Cited  in  Stevenson  v.  Markley,  72  N.  J.  Eq.  694,  66  Atl.  185,  as  to  history  of 
guardianship  at  common  law;  Peters  v.  Tallchief,  121  App.  Div.  310,  106  X.  Y. 
Supp.  64,  as  to  right  of  guardian  in  socage  to  recover  possession  of  infant's 
lands. 

Cited  in  note  (89  Am.  St.  Rep.  263,  264)  on  common  law  powers  of  guardians. 
Father's  rigrht  to  draw  child's  hank  account. 

Approved  in  Ficken  v.  Emigrants'  Industrial  Sav.  Bank,  33  Misc.  94,  67  N.  Y. 
Supp.  143,  holding  father  who  is  not  general  or  testamentary  guardian  of 
daughter  not  entitled  to  draw  deposit  in  her  name,  although  presenting  bank 
fcook. 
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Doty    to    support    child   as    affected    by    latter's    Interest    In    property. 

Cited  in  note   (57  L.  R.  A.  742)    on  parent's  duty  to  support  child  as  affected' 
by  latter's  interest  in  trust  estate  or  other  property. 
Power  of  insured  to  destroy  beneficiary's  rights. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Allen,  113  111.  App.  96,  holding  when  a  husband' 
obtains  a  policy  on  his  life  for  benefit  of  his  wife,  or  his  children,  he  cannot  sur- 
render the  policy  without  consent  of  beneficiary. 

Cited  in  notes  (49  L.R.A.  737,  747)  on  power  of  insured  to  destroy  rights  of 
beneficiary;  (35  L.R.A. (N.S.)  1124)  on  right  of  guardian  to  surrender  policy  in= 
favor  of  ward. 

20  L.  R.  A.  624,  WESTON  v.  STODDARD,  137  N.  Y.  119,  33  Am.  St.  Rep.  697,, 

33  N.  E.  62. 
"Who   may  maintain  action   for  partition. 

Approved  in  Bender  v.  Terwilliger,  48  App.  Div.  372,  63  N.  Y.  Supp.  269,  and' 
Drake  v.  Drake,  61  App.  Div.  10,  70  N.  Y.  Supp.  163,  holding  one  having  present 
right  to  possession  of  land  may  maintain  partition;  Biglow  v.  Biglow,  39  App.. 
Div.  105,  56  N.  Y.  Supp.  794,  holding  one  having  present  right  of  possession  may- 
maintain  partition  where  premises  not  occupied  adversely;  Drake  v.  Drake,  61 
App.  Div.  5,  70  N.  Y.  Supp.  163,  holding  joint  tenant  or  tenant  in  common  may; 
sue  for  partition  of  property  held  adversely  by  cotenant,  the  validity  of  whose- 
alleged  title  may  be  litigated;  Chapman  v.  Allen,  11  Wash.  630,  40  Pac.  219,. 
holding  disseised  cotenant  to  maintain  partition  suit  must  show  equitable  or 
legal  title  in  himself;  Cecil  v.  Clark,  44  W.  Va.  666,  30  S.  E.  216,  holding  dis- 
seised cotenant  may  maintain  partition  unless  right  of  entry  is  barred  by  limita- 
tion; Purdy  v.  Purdy,  18  App.  Div.  312,  46  N.  Y.  Supp.  215,  holding  widow  can- 
not maintain  action  for  dower  in,  and  partition  of,  lands  of  which  she  is  life 
tenant;  Heinze  v.  Butte  &  B.  Consol.  Min.  Co.  61  C.  C.  A.  65,  126  Fed.  3,  hold- 
ing possession  imputed  by  law  to  holder  of  legal  title  sufficient  to  entitle  co- 
tenant  to  maintain  partition  under  statute  authorizing  suit  by  cotenant  in  pos- 
session. 

Cited  in  Denton  v.  Fyfe,  65  Kan.  3,  93  Am.  St.  Rep.  272,  68  Pac.  1074,  holding 
tenant  in  common  out  of  possession  cannot  maintain  partition  suit  against  co- 
tenants  in  possession  unless  determination  of  possessory  rights  is  also  sought; 
Howard  v.  Morrissey,  71  Misc.  274,  130  N.  Y.  Supp.  322;  Smith  v.  Allen,  139  App. 
Div.  658,  124  N.  tf.  Supp.  380, — holding  that  right  of  possession  by  person  owning 
undivided  interest  gives  right  to  maintain  partition;  Manley  v.  Manley,  61  Misc.. 
185,  112  N.  Y.  Supp.  771,  holding  possession  not  necessary  to  maintain  partition, 
suit  by  one  having  a  fee  in  the  property. 
Parties  to  partition  suit. 

Followed  in  Satterlee  v.  Kobbe,  173  N.  Y.  96,  65  N.  E.  952,  Reversing  66  Appx. 
Div.  308,  72  X.  Y.  Supp.  675,  holding  one  claiming  title  adversely  to  cotenants 
a  proper  party  in  partition. 

Approved  in  Bender  v.  Terwilliger,  48  App.  Div.  373,  63  N.  Y.  Supp.  269, 
holding  one  claiming  to  be  tenant  by  curtesy  a  proper  party  to  partition  suit; 
Bender  v.  Van  Allen,  28  Misc.  306,  59  X.  Y.  Supp.  885,  holding  tenant  by  curtesy 
may  be  made  party  to  partition  suit  to  give  clean  title,  without  admitting  his 
tenancy  to  be  perfect. 

Cited  in  Holder  v.  Holder,  40  App.  Div.  255,  59  N.  Y.  Supp.  207,  holding  that 
plaintiff  in  partition  claiming  as  cotenant  must  prove  himself  an  heir,  claiming 
descent  from  one  dying  in  possession,  and  that  the  lands  are  held  under  void 
devise;  Lawrence  v.  Norton,  116  App.  Div.  898,  102  N.  Y.  Supp.  481,  holding  all 
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parties  claiming  any  interest  in  the  land  may  be  made  defendants  in  a  partition 
suit. 

Distinguished  in  Damron  v.  Campion,  24  Misc.  235,  53  X.  Y.  Supp.  543,  hold- 
ing partition  not  maintainable  where  premises  are  held  adversely  by  third  person 
not  made  a  party. 
What  may  be  litigated  in  partition  suit. 

Approved  in  Dixon  v.  Dixon,  38  Misc.  656,  78  N.  Y.  Supp.  255,  holding  adverse 
claim  may  be  litigated  in  partition,  whether  made  by  cotenant  or  a  stranger; 
Kaiser  v.  Adami,  37  Misc.  206,  75  N.  Y.  Supp.  195,  holding  in  partition  that  will 
may  be  construed,  receiver  required  to  account,  and  moneys  in  his  hands  dis- 
tributed; Ellerson  v.  Westcott,  148  N.  Y.  155,  42  X.  E.  540,  Reversing  88  Hun, 
392,  34  N.  Y.  Supp.  813,  holding  that  validity  of  will  cannot  be  determined  in 
partition,  where  facts  alleged,  if  true,  do  not  make  will  void;  Best  v.  Zeh,  82 
Hun.  237,  31  N.  Y.  Supp.  230,  holding,  in  action  of  partition  and  to  set  aside 
will,  validity  of  mortgages  executed  with  will  may  be  determined;  Booth  v. 
Fordham,  73  App.  Div.  Ill,  76  X.  Y.  Supp.  664,  holding  execution  and  delivery 
of  deed  under  which  plaintiff  claims  triable  in  action  of  partition. 

Cited  in  Stewart  v.  Blatchley,  8  Misc.  475,  29  N.  Y.  Supp.  547,  to  point  that 
defendant  may,  by  service  of  answer  on  codefendant,  litigate  controversy  between 
them;  Baca  v.  Anaya,  14  X.  M.  393,  94  Pac.  1017,  20  Ann.  Cas.  77,  to  the  point 
that  adverse  possession  by  defendant  does  not  defeat  action  for  partition  and 
court  may  determine  all  issues  arising  between  parties;  Brown  v.  Feek,  204 
X.  Y.  239,  97  X.  E.  526,  to  the  point  that  prior  to  code  provisions  relating  to 
partition  actions  questions  of  title  could  not  be  determined  in  partition  actions ; 
Lyons  Xat.  Bank  v.  SchuJer,  199  X.  Y.  412,  92  X.  E.  800  (dissenting  opinion), 
on  right  to  contest  adverse  legal  title  in  action  of  partition;  Camp  Phosphate  Co. 
v.  Anderson,  48  Fla.  246,  111  Am.  St.  Rep.  77,  37  So.  722,  holding  whenever  the 
case  is  properly  one  of  partition,  one  whose  bona  fide  object  is  the  partition  of 
lands  between  common  owners  thereof,  one  or  more  of  whom  are  complainants 
and  the  others  are  defendants,  and  they  or  some  of  them  are  in  possession,  all 
-questions  as  to  legal  title  and  right  to  possession  may  be  settled;  Tarplee  v.  Sonn, 
109  App.  Div.  243,  96  X.  Y.  Supp.  6;  Leidenthal  v.  Leidenthal,  121  App.  Div. 
271,  105  X.  Y.  Supp.  807;  Place  v.  Rogers,  101  App.  Div.  195,  91  X.  Y.  Supp. 
'912, — holding  title  of  a  party  to  land  may  be  tried  and  determined  in  a  parti- 
tion suit;  Irving  v.  Royal  Exch.  Assur.  122  App.  Div.  56,  107  X.  Y.  Supp.  83, 
holding  validity  of  lease  under  power  is  triable  in  action  for  partition. 
Allegation  of  title  as  ousting  equity  jurisdiction. 

Approved  in  Smith  v.  Butler,  15  App.  D.  C.  355,  holding  jurisdiction  of  equity 
in  partition  suit  not  ousted  by  allegation  of  title,  but  suspended  to  allow  deter- 
mination of  question  at  law. 

Cited   in  Dunn  v.   Dunn,  51   Misc.   305,   100  X.  Y.   Supp.   1061,  holding  facts 
^alleged  sufficient  to  confer  jurisdiction  to  determine  all  the  rights  of  parties  in 
•partition  proceedings. 
Pleading- 
Approved  in  Satterlee  v.  Kobbe,  39  App.  Div.  422,  57  X.  Y.  Supp.  341,  hold- 
ing complaint  in  partition  where  it  is  sought  to  try  title  should  state  facts  re- 
specting adverse  title,  if  known;   Garvey  v.  Union  Trust  Co.  29  App.  Div.  522, 
.52  X.  Y.  Supp.  260,  holding  allegation  in  complaint  in  partition  that  devise  of 
property  is  void  states  a  conclusion. 

20  L.  R.  A.  631,  HAGERTY  v.  LEE,  54  X.  J.  L.  580,  25  Atl.  319. 
•.Creation  of  easement  by  deed. 

Approved  in  Andrus  v.  Xational  Sugar  Ref.  Co.  72  App.  Div.  5533  76  X.  Y. 
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Supp.  530,  holding  easement  may  be  created  by  exception  or  reservation  in 
grantor's  deed;  United  States  Pipe  Line  Co.  v.  Delaware  L.  &  W.  R.  Co.  62 
N.  J.  L.  274,  42  L.  R.  A.  580,  footnote  p.  572,  41  Atl.  759,  holding  stipulation  in 
deed  to  railroad,  whereby  it  agreed  to  maintain  wagon  road  or  crossing  for 
grantor,  does  not  authorize  laying  of  underground  pipe  line  in  road. 

Cited  in  Barkhausen  v.  Chicago,  M.  &  St.  P.  R.  Co.  142  Wis.  298,  124  N.  W. 
649,  holding  easement  created  by  deed  passes  with  land  without  any  mention 
thereof. 

Cited  in  footnotes  to  Claflin  v.  Boston  &  A.  R.  Co.  20  L.  R.  A.  638,  which  holds 
easement  may  be  created  by  reservation  or  exception;  Smith  v.  Furbish,  47 
L.  R.  A.  226,  which  holds  easements  appurtenant  to  land  and  not  in  gross 
created  by  reservation  in  deed ;  Clapp  v.  Wilder,  50  L.  R.  A.  120,  which  holds 
condition  in  grantor's  favor,  not  easement  appurtenant  to  premises  retained, 
created  by  condition  in  deed  against  erecting  building  nearer  street  than  existing 
one;  Mitchell  v.  D'Olier,  59  L.  R.  A.  949,  which  holds  rights  and  privileges  in 
waters  of  lake  passed  under  deed  as  appurtenant  to  upland,  and  not  in  gross; 
Houston  v.  Zahn,  65  L.R.A.  799,  which  holds  that  easement  of  way  cannot  be  im- 
posed on  land  by  one  who  has  not  at  the  time  acquired  title  thereto,  although 
he  undertakes  to  do  so  as  part  of  the  consideration  of  another  tract  conveyed  to 
Trim;  Welch  v.  Austin,  68  L.R.A.  189,  which  holds  that  provision  in  deed  that  the 
building  to  be  erected  on  the  granted  premises  shall  correspond  to  building  on 
adjoining  property  cannot  prolong  duration  of  restriction  beyond  existence  of 
house  so  built;  Dee  v.  King,  68  L.R.A.  860,  which  holds  an  exception  of  a  right 
of  way  to  other  land  of  grantor  difficult  to  reach  otherwise  created  by  reservation 
in  deed  of  privilege  of  a  pass  in  grantor's  usual  place  of  crossing. 

Cited  in  notes    (6  L.R.A.  (N.S.)    437)    on   creation  of  covenant  running  with 
land  by  acceptance  of  deed  poll  with  stipulations  purporting  to  bind  grantee; 
(136  Am.  St.  Rep.  692)  on  creation  and  conveyance  of  easements  appurtenant. 
Easements  of  light,  air,  and  prospect. 

Cited  in  notes   (22  L.R.A.  541)   on  American  law  as  to  easements  of  light,  air, 
and  prospect;    (41  Am.  St.  Rep.  328)   on  easements  of  light  and  air  in  streets. 
Reservations  and   exceptions  as  binding;  on   g-rantee. 

Approved  in  Mitchell  v.  D'Olier,  68  N.  J.  L.  384,  59  L.  R.  A.  953,  53  Atl.  467, 
holding  purchaser  takes  title  subject  to  defects,  reservations,  and  exceptions  re- 
ferred to  in  his  deed  or  ascertainable  from  his  recorded  chain  of  title. 

Cited  in  Stansell  v.  American  Radiator  Co.  163  Mich.  537,  128  X.  W.  789, 
holding  that  where  deed  contains  provision  that  grantee  confirms  and  recognizes 
easement  described,  it  is  as  binding  as  would  be  separate  grant  of  right  of  way 
by  one  who  accepts  instrument;  Steiner  v.  Peterman,  71  N.  J.  Eq.  104,  63  Atl. 
1102,  as  to  rights  of  owner  of  dominant  tenement;  Sanitary  Dist.  v.  Martin,  227 
111.  265,  81  N.  E.  417,  10  Ann.  Cas.  227,  holding  a  deed  whereby  grantee  as  part 
of  consideration  agrees  to  do  certain  act  is  binding  after  acceptance  though  not 
signed  by  grantee. 

Cited  in  notes  (126  Am.  St.  Rep.  360,  364)  on  liability  of  grantee  on  covenants 
and  conditions  in  deed;    (17  Eng.  Rul.  Cas.  621)   on  extent  of  liberties  of  grantor 
of  land  excepting  mines  and  minerals  and  liberties  of  getting  same. 
Conrt's   change   of   determination   npoii   change   of   law. 

Approved  in  McKaig  v.  McCallum,  60  N.  J.  Eq.  38,  46  Atl.  661,  refusing,  upon 
•change  of  law  as  to  affidavit  on  docketing  judgments,  to  disturb  priorities  deter- 
mined by  master  in  foreclosure. 
'Decree   in   equity   in   action  vat    law. 

Approved  in  Delaware,  L.  &  W.  R.  R.  Co.  v.  Breckenridge,  56  N.  J.  Eq.  599,  40 


20  L.R.A.  631]  L.  R.  A.  CASES  AS  AUTHORITIES.  744 

Atl.  23,  holding  that  equity  after  directing  trial  of  title  at  law  will  not  enter 
final  decree  pending  review  of  judgment  at  law  on  writ  of  error. 

20  L.  R.  A.  638,  CLAFLIX  v.  BOSTON  &  A.  R.  CO.  157  Mass.  489,  32  N.  E.  659, 
Exception  and  reservation  of  easement. 

Approved  in  Jones  v.  Adams,  162  Mass.  228,  38  X.  E.  437,  holding  reservation 
in  deed  of  right  to  use  drain  as  heretofore  used  creates  easement  of  drainage ; 
Simpson  v.  Boston  &  M.  R.  Co.  176  Mass.  361.,  57  N.  E.  674,  holding  clause  in 
deed  to  railroad,  reserving  right  of  way  across  track,  operates  as  a  reservation, 
but  not  beyond  life  of  grantor  in  absence  of  word  "heirs;"  Smith  v.  Furbish,  68 
X.  H.  153,  47  L.  R.  A.  241,  44  Atl.  398,  holding  exception,  and  not  reservation, 
created  by  deed  reserving  right  to  build  dam  across  river  at  any  point,  together 
with  an  acre  of  land  and  right  of  flowage. 

Cited  in  Webb  v.  Jones,  163  Ala.  642,  50  So.  887;  Lipsky  v.  Heller,  199  Mass. 
316,  85  N.  E.  453, — holding  whether  right  of  way  is  an  exception  or  reservation 
must  be  ascertained  from  purpose  and  intention  rather  than  by  any  particular 
form  of  words;  Schaefer  v.  Thompson,  116  App.  Div.  776,  102  X.  Y.  Supp.  121, 
holding  a  reservation  by  grantor  in  a  deed  is  deemed  a  grant  by  the  grantee  to 
him  and  operates  as  such. 

Cited  in  footnote  to  Dee  v.  King,  68  L.R.A.  860,  which  holds  an  exception  of  a 
right  of  way  to  other  land  of  grantor  difficult  to  reach  otherwise  created  by 
reservation  in  deed  of  privilege  of  a  pass  in  grantor's  usual  place  of  crossing. 

Cited  in  notes  (20  L.R.A.  632)  on  exception  and  reservation  of  easements;  (10 
Eng.  Rul.  Cas.  59)  as  to  when  grant  of  an  easement  will  be  implied. 

Distinguished  in  Hamlin  v.  New  York  &  N.  E.  R.  Co.  160  Mass.  463,  36  N.  E_ 
200,  holding  clause  in  deed  reserving  right  to  cross  railroad  track  at  place  pro- 
vided, exception  and  not  reservation;  Bailey  v.  Agawam  Nat.  Bank,  190  Mass. 
24,  3  L.R.A. (N.S.)  101,  112  Am.  St.  Rep.  296,  76  N.  E.  449,  holding  a  provision 
in  a  deed  that  a  passageway  shall  be  kept  open,  although  not  valid  as  a  reserva- 
tion for  failure  to  use  the  word  "heirs"  may  be  enforced  against  transferees  with 
notice  as  a  contract  in  writing  capable  of  being  specifically  enforced  in  equity ; 
Dee  v.  King,  77  Vt.  237,  68  L.R.A.  863,  59  Atl.  839,  holding  an  exception  of  a 
right  of  way  which  will  inure  to  benefit  of  the  heirs  and  assigns  of  grantor  is- 
created  by  a  clause  in  a  deed  of  a  strip  of  land  "reserving  the  privilege  of  a: 
pass,  in  my  usual  place  of  crossing,"  where  the  pass  was  used  to  reach  other  land 
of  grantor  difficult  of  access  by  any  other  route. 
Creation  of  exception  by  words  of  reservation. 

Cited  in  Hamlin  v.  New  York  &  N.  E.  R.  Co.  160  Mass.  461,  36  X.  E.  200,  to- 
point  that  exception  may  be  created  by  words  of  reservation. 
Estoppel  by  recitals  In  deed. 

Cited  in  Doten  v.  Bartlett,  107  Me.  355,  32  L.R.A. (N.S.)  1078,  78  Atl.  456,. 
holding  that  one  who  accepts  deed  reciting  that  grant  is  bounded  on  one  side  by 
land  of  grantee,  and  executes  purchase  money  mortgage  containing  same  recital  is 
estopped  as  against  subsequent  grantee  of  remainder  of  grantor's  tract  from 
claiming  recital  was  mistake;  Gilson  v.  Xesson,  208  Mass.  371,  94  X.  E.  471, 
holding  that  recital  in  deed  which  is  not  contractual  cannot  be  set  up  by  stranger 
to  deed  in  collateral  matter. 
Presumption  of  grant. 

Cited  in  note   (25  Eng.  Rul.  Cas.  345)    on  presumption  of  grant  from  public 
acts  of  user. 
Rig-lit  of  way  by  prescription. 

Cited  in  Bigelow  Carpet  Co.  v.  Wiggin,  209  Mass.  547,  95  N.  E.  938.  holding 
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that  to  show  right  of  way  by  prescription  it  is  necessary  to  show  that  with 
acquiescence  of  owner  of  land  use  of  land  as  passageway  had  been  open,  un- 
interrupted and  adverse  for  at  least  20  years. 

Cited  in  note  (35  L.R.A.  (N.S.)  191)  on  acquisition  of  prescriptive  right  of  way 
across  railroad. 

20  L.  R.  A.  642,  HAUCK  v.  TIDE  WATER  PIPE-LINE  CO.  153  Pa.  366,  34  Am. 

St.  Rep.  710,  26  Atl.  644. 
1  .i.->  l>i  I  i  l  >    for  injury  dne   to   <-s«-:i  pi  nu   oil   or  water. 

Approved  in  Brady  v.  Detroit  Steel  &  Spring  Co.  102  Mich.  280,  26  L.  R.  A. 
176,  60  N.  W.  687,  holding  one  negligently  permitting  oil  to  escape  into  sewer 
liable  for  damages  to  bakery  from  gases  generated  by  the  oil ;  Neal  v.  Atlantic 
Ref.  Co.  16  Pa.  Co.  Ct.  243,  4  Pa.  Dist.  R.  50,  holding  proprietor  of  oil  refinery 
not  liable  for  destruction  of  tug  boat  by  fire,  due  to  oil  escaping  from  refinery 
And  ignited  by  third  person. 

Cited  in  McNary  v.  Southwest  Pennsylvania  Pipe  Lines,  17  Pa.  Dist.  R.  850, 
34  Pa.  Co.  Ct.  445,  38  Pittsb.  L.  J.  N.  S.  234,  holding  where  oil  company  had 
right  of  eminent  domain  and  was  expressly  authorized  to  operate  its  works  the 
injuries  resulting  therefrom  to  adjoining  property  without  negligence  is  damnum 
absque  injuria;  Welliver  v.  Irondale  Electric  Light,  Heat  &  P.  Co.  38  Pa. 
Super.  Ct.  32,  holding  a  company  organized  for  purpose  of  supplying  power  for 
manufacture  of  electricity  to  be  used  for  public  and  private  lighting  but  with- 
out power  of  eminent  domain  must  so  conduct  its  business  that  a  private  nui- 
sance shall  not  be  created  by  percolation  of  water  brought  by  artificial  water 
course  upon  its  premises. 

Cited  in  notes  (15  L.R.A. (N.S.)  536)  on  liability  for  escape  of  dangerous  sub- 
stance stored  on  premises;  (34  L.R.A. (N.S.)  51)  on  underground  pollution  ol 
"water. 

Liability  for  nuisance. 

Approved  in  Rogers  v.  Philadelphia  Traction  Co.  182  Pa.  478,  41  W.  N.  C.  164, 
61  Am.  St.  Rep.  716,  38  Atl.  399,  holding  traction  company  liable  in  absence  of 
actual  negligence  for  special  damage  suffered  by  property  owner  from  operation 
of  power-house  machinery;  Rarick  v.  Smith,  5  Pa.  Dist.  R.  532,  17  Pa.  Co.  Ct. 
631,  holding  manufacture  of  dynamite  a  nuisance  where  refuse  materials  are 
•discharged  into  streams,  polluting  them;  Scott  v.  Houpt,  8  Kulp,  50,  holding 
change  of  carpenter  shop  into  planing  mill  not  actionable  nuisance. 

Cited  in  Bowman  v.  Humphrey,  132  Iowa,  237,  6  L.R.A. (N.S.)  1112,  109  N. 
W.  714,  11  Ann.  Cas.  131,  holding  contributory  negligence  no  defense  in  action 
for  nuisance;  Whaley  v.  Citizen's  Nat.  Bank,  28  Pa.  Super.  Ct.  539;  Green  v. 
'Sun  Co.  32  Pa.  Super.  Ct.  530;  Stokes  v.  Pennsylvania  R.  Co.  214  Pa.  419,  63 
Atl.  1028, — holding  question  of  negligence  not  involved  in  an  action  for  nuisance; 
Bradbury  Marble  Co.  v.  Laclede  Gaslight  Co.  128  Mo.  App.  108,  106  S.  W.  594, 
holding  as  a  general  rule  neither  a  private  person  nor  a  corporation  has  the  right 
to  erect  and  maintain  a  nuisance  which  has  the  effect  of  depriving  the  adjoining 
owner  of  the  beneficial  use  of  his  land,  without  making  compensation  for  the  in- 
jury; Manegold  v.  Foundry  Co.  17  Pa.  Dist.  R.  976,  as  to  right  of  action  resulting 
from  artificial  use  of  land  resulting  in  nuisance. 

Cited  in  note  (1  L.R.A. (N.S. )   109)   on  effect  of  legislative  authority  upon  lia- 
bility for  private  nuisance. 
Question  for  jury. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  holding  de- 
fendant's negligence  question  for  jury  where  oil  escaped  from  tank,  and,  becoming 
ignited,  set  fire  to  plaintiff's  property. 
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20  L.  R.  A.  645,  LEMLY  v.  STATE,  70  Miss.  241,  12  So.  22. 
Judicial  notice  that  beer  is  intoxicating:. 

Cited  in  footnote  to  State  v.  Sioux  Falls  Brewing  Co.  26  L.  R.  A.  138,  which 
refuses  to  take  judicial  notice  that  beer  is  malt  or  intoxicating  liquor. 
Inclusion   of    nonintoxicatins    li«inor   in   liquor   laws. 

Cited  in  note  (20  L.R.A.  (N.S.)  1146)  as  to  whether  statutes  forbidding  sale 
of  certain  classes  of  liquor  include  nonintoxicating  liquor. 

20  L.  R.  A.  650,  BANGOR  SAV.  BANK  v.  NIAGARA  F.  IXS.  CO.  85  Me.  68,  35 

Am.  St.  Rep.  341,  26  Atl.  991. 
Appraisal   of  loss  by  arbitrators. 

Approved  in  London  &  L.  F.  Ins.  Co.  v.  Storrs.  17  C.  C.  A.  650,  36  U.  S.  App. 
327,  71  Fed.  125,  holding  appraisement,  though  not  in  accordance  with  policy, 
valid,  since  parties  may  waive  or  vary  its  conditions;  Vincent  v.  German  Ins. 
Co.  120  Iowa,  279,  94  N.  W.  458,  holding  failure  of  experienced  appraisers  chosen 
to  ascertain  loss,  to  take  evidence,  w.ill  not  avoid  their  award. 

Cited  in  Ross  v.  German  Ins.  Co.  86  Kan.  149,  119  Pac.  366,  to  the  point  that 
arbitrators  under  insurance  policy  need  not  be  expert  in  value  of  property  to  be 
appraised  but  must  have  only  such  general  knowledge  as  necessary  to  enable  him 
upon  inquiry  to  make  fair  appraisal;  National  F.  Ins.  Co.  v.  O'Bryan,  75  Ark. 
201,  87  S.  W.  129,  5  Ann.  Cas.  334,  holding  fact  that  appraiser  appointed  by  in- 
sured had  made  an  estimate  of  loss  for  the  insurance  company  did  not  disqualify 
him;  Ross  v.  Daugherty,  127  111.  App.  572,  holding  the  taking  of  legal  counsel 
by  arbitrators  is  not  misconduct  which  will  vitiate  their  award  subsequently 
made;  German  Ins.  Co.  v.  Hazard  Bank,  126  Ky.  737,  104  S.  W.  725,  holding  fact 
that  umpire  appointed  by  appraisers  to  determine  loss  under  a  fire  insurance 
policy  called  in  an  expert  builder  to  advise  him  did  not  invalidate  the  award , 
Dunton  v.  Westchester  F.  Ins.  Co.  104  Me.  378,  20  L.R.A. (N.S.)  1000,  71  Atl. 
1037,  construing  arbitration  clause  in  fire  insurance  policy  to  refer  to  ascertaining 
the  damage  done  to  the  property  described  and  not  to  embrace  ownership  or  any 
other  matter  which  goes  to  the  root  of  the  cause  of  action. 

Cited  in  footnote  to  Brock  v.  Dwelling  House  Ins.  Co.  26  L.  R.  A.  623,  whicn 
denies  right  of  insurer  uniting  in  appointment  of  appraisers,  to  claim  appoint- 
ment premature. 

20  L.  R.  A.  653,  McCROWELL  v.  BRISTOL,  89  Va.  652,  16  S.  E.  867. 
Delegation  of  municipal  power. 

Approved  in  Bolton  v.  Gilleran,  105  Cal.  248,  45  Am.  St.  Rep.  33,  38  Pac.  881, 
holding  department  possessing  exclusive  power  to  improve  streets  cannot  dele- 
gate authority  to  determine  necessity,  character,  or  extent  of  improvement;  Beal 
v.  Roanoke,  90  Va.  79,  17  S.  E.  738,  holding  city  council  cannot  delegate  to 
committee  power  to  sell  municipal  property. 

Cited  in  Kinney  v.  Howard,  133  Iowa,  106,  110  N.  W.  282,  holding  school  board 
cannot  delegate  power  to  select  a  site;  Bluffton  v.  Miller,  33  Ind.  App.  530,  70 
N.  E.  989;  Ramsey  v.  Field,  115  Mo.  App.  625,  92  S.  W.  350;  Harton  v.  Avondale. 
147  Ala.  470,  41  So.  934, — holding  authority  granted  to  grade  and  pave  streets 
cannot  be  delegated  to  engineer. 

Cited  in  note  (20  L.  R.  A.  727)  on  delegation  of  municipal  power  as  to  license, 
franchise,  and  buildings. 
Personal    liability    to    pay    assessment    for    improvement. 

Cited  in  note  (35  L.  R.  A.  63)  on  personal  liability  to  pay  assessment  for 
local  improvement. 
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20  L.  R.  A.  6G2,  WISCONSIN  WATER  CO.  v.  WIXAXS,  85  Wis.  26,  39  Am. 

St.  Rep.  813,  54  N.  W.  1003. 
•Coiidein nation  of  property. 

Approved  in  State  ex  rcl.  Curtis  v.  Geneva,  107  Wis.  6,  82  N.  W7.  550,  hold- 
ing voluntary  subscription  toward  construction  of  highway  does  not  vitiate  order 
laying  out  road,  when  not  procured  or  induced  by  the  subscription. 

Cited  in  State  ex  rel.  Greffet  v.  Williams,  227  Mo.  57,  127  S.  W.  52  (dissent- 
ing opinion),  as  to  right  of  corporation  to  condemn  property  for  public  use  where 
it  had  not  legal  right  to  operate  as  such  corporation. 

Cited  in  notes  (58  L.R.A.  242,  243)  on  acquisition  of  water  supply  by  right 
of  eminent  domain;  (7  L.R.A.  (N.S.)  199)  on  right  of  eminent  domain  as  affected 
by  extent  to  which  general  scheme  has  progressed;  (22  L.R.A. (N.S. )  19,  25,  27,. 
37,  51,  53,  66,  68,  159)  on  judicial  power  over  eminent  domain. 

Distinguished  in  Prescott  Irrig.   Co.  v.  Flathers,  20  Wash.   457,  55  Pac.   635, 
holding  irrigation  company  need  not  condemn  rights  of  riparian  owners  in  stream, 
from  which  it  intends  to  divert  water. 
Public   use. 

Approved  in  Moseley  v.  York  Shore  Water  Co.  94  Me.  89,  46  Atl.  809,  and 
Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis.  551,  33  L.  R.  A.  652,  67 
N.  W.  918,  holding  necessity  for  taking  private  property  a  legislative  question,. 
but  whether  particular  use  is  public  or  not  a  judicial  question;  Re  Theresa 
Drainage  District,  90  Wis.  304,  63  N.  W.  288,  holding  private  property  cannot 
be  taken  under  drainage  statute  which  fails  to  provide  that  the  taking  must  be 
for  public  use;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis.  548,  33 
L.  R.  A.  651,  67  N.  W.  918,  holding  state  cannot  destroy  rights  of  riparian  owner 
for  any  private  purpose,  without  consent,  compensation,  or  due  process  of  law; 
Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  575,  66  N.  E. 
765,  holding  gas  company  seeking  to  condemn  land  to  lay  its  pipe  line  should 
show  that  it  proposes  to  supply  gas  to  public;  State  v.  Lake  St.  Clair  Fishing  & 
Shooting  Club,  127  Mich.  596,  87  N.  W.  117,  holding  title  to  submerged  lands 
in  Great  Lakes,  held  by  state,  cannot  be  devested  by  adverse  possession  to  detri- 
ment of  public  use. 

Cited  in  State  ex  rel.  Wausau  Street  R.  Co.  v.  Bancroft,  148  Wis.  148,  38 
L.R.A. (N.S.)  537,  134  N.  W.  330,  holding  that  legislature  cannot,  by  declaring 
use  to  be  public,  authorize  individual  to  condemn  rights  of  riparian  owner  to 
secure  water  power;  Billings  Sugar  Co.  v.  Fish,  40  Mont.  261,  26  L.R.A.  (N.S.) 
978,  106  Pac.  565,  holding  legislature  cannot  authorize  taking  of  property  for 
private  use;  Re  Southern  Wisconsin  Power  Co.  140  Wis.  263,  122  N.  W.  801 , 
holding  whether  use  is  public  or  private  is  a  question  for  ultimate  decision  of 
courts  but  courts  may  accord  proper  deference  to  legislative  declarations  as  to. 
what  constitutes  a  public  purpose. 

Cited  in  footnote  to  Paxton  &  H.  Irrigating  Canal  &  Land  Co.  v.  Farmers'  & 
M.  Irrig.  &  Land  Co.  29  L.  R.  A.  853,  which  holds  condemnation  of  land  for 
irrigating  ditches  to  be  for  public  purpose. 

Cited  in  notes  ( 88  Am.  St.  Rep.  935 )  on  existence  of  public  use  as  question  for 
courts;  (102  Am.  St.  Rep.  813,  814,  821)  on  uses  for  which  power  of  eminent  do- 
main cannot  be  exercised. 

Distinguished  in  State  ex  rel.  Northwestern  Coal  R.  Co.  v.  Willcuts,  140  Wis, 
453,  122  N.  W.  1048,  holding  question  as  to  whether  property  is  devoted  to  public 
use  under  statute  exempting  it  from  taxation  is  not  determined  by  extent  of 
use. 
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20  L.  R.  A.  668,  DUNSTAN  v.  HIGGINS,  138  N.  Y.  70,  34  Am.  St.  Rep.  431, 

33  N.  E.  729. 
Conclusiveness  of  judgment. 

Approved  in  Trowbridge  v.  Hayes,  21  Misc.  238,  79  N.  Y.  S.  R.  638,  45  N.  Y. 
Supp.  635,  holding  mortgagor  concluded  by  judgment  in  foreclosure  suit  to  which 
lie  was  party,  and  where  he  attended  sale  without  making  objection. 
Of  foreign  judgment. 

Approved  in  McLaughlin  v.  Harriot,  14  Misc.  345,  35  N.  Y.  Supp.  684,  holding 
unattacked  judgment  of  foreign  court  entitled  to  full  faith  and  credit;  MacDon- 
ald  v.  Grand  Trunk  R.  Co.  71  N.  H.  456,  59  L.  R.  A.  454,  footnote  p.  448,  93 
Am.  St.  Rep.  550,  52  Atl.  982,  holding  foreign  judgment  adverse  to  plaintiff's 
claim  conclusive,  although  involving  mistake  as  to  local  law;  American  Mut. 
L.  Ins.  Co.  v.  Mason,  159  Ind.  18,  64  N.  E.  525,  holding  foreign  judgment  con- 
clusive on  merits  until  reversed  or  vacated,  and  not  open  to  collateral  attack. 

Cited  in  Hilton  v.  Guyot,  159  U.  S.  195,  40  L.  ed.  119,  16  Sup.  Ct.  Rep.  139, 
holding  effect  given  to  foreign  judgment  determined  by  treatment  given  our  judg- 
ments in  courts  of  that  country;  Fisher  v.  Fielding,  67  Conn.  137,  32  L.  R.  A. 
250,  52  Am.  St.  Rep.  270,  34  Atl.  714  (dissenting  opinion),  majority  holding 
foreign  judgment  rendered  on  personal  service  conclusive  on  merits;  Sullivan  v. 
Kenney,  148  Iowa,  376,  126  N.  W.  349,  holding  that  foreign  judgment  admitting 
will  to  probate  may  be  attacked  for  want  of  jurisdiction,  although  foreign  court 
expressly  found  that  it  had  jurisdiction;  Waters  v.  Spencer,  44  Misc.  19,  89  N.  Y. 
Supp.  693;  Newton  v.  Hunt,  59  Misc.  636,  112  N.  Y.  Supp.  573;  Alaska  Com- 
mercial Co.  v.  Debney,  2  Alaska,  311, — holding  in  absence  of  want  of  jurisdiction, 
fraud  or  mistake  foreign  judgment  conclusive. 

Cited  in  footnote  to  Newcomb  v.  Newcomb,  51  L.  R.  A.  419,  which  holds  probate 
of  will  in  one  country  on  estate  located  therein,  of  citizen  dying  in  other  country, 
binding  on  courts  of  latter  country. 

Cited  in  notes  (32  L.R.A.  236)  on  conclusiveness  of  judgment  rendered  in 
ioreign  country;  (32  L.R.A.  (N.S.)  906)  on  right  to  resist  judgment  of  sister 
-state  on  ground  of  fraud;  (94  Am.  St.  Rep.  541,  544,  548;  5  Eng.  Rul.  Cas.  746) 
•on  conclusiveness  and  enforceability  of  judgment  of  foreign  court  having  juris- 
diction. 
-Suit  on  foreign  judgment. 

Approved  in  Wood  v.  Wood,  7  Misc.  580,  28  N.  Y.  Supp.  154,  holding  action 
may  be  maintained  for  unpaid  alimony  awarded  by  judgment  in  personam  of 
ioreign  court;  Hoffheimer  v.  Stiefel,  17  Misc.  238,  39  N.  Y.  Supp.  714,  holding 
facts  relied  on  to  impeach  foreign  judgment  must  be  pleaded;  Lambert  v.  Hoff- 
man, 20  Misc.  333,  45  N.  Y.  Supp.  806,  holding  clerk's  certificate  to  copy  of 
foreign  judgment  roll  need  not  show  he  compared  copy  with  original  or  that 
it  is  true  copy. 

Cited  in  footnote  to  Price  v.  Schaeffer,  25  L.  R.  A.  699,  which  upholds  right 
to  show  absence  of  service  in  defense  to  suit  on  foreign  judgment. 

20  L.  R.  A.  682,  HAM  v.  DELAWARE  &  H.  CANAL  CO.  155  Pa.  548,  26  Atl.  757. 
Ejection    of   drunken    passenger. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  N.  Dak.  31,  42  L.  R.  A.  671,  73  Am. 
'St.  Rep.  727,  77  N.  W.  97,  holding  carrier  liable  for  carrying  drunken  passenger 
past  destination  and  ejecting  him  from  depot,  in  consequence  of  which  he  died 
from  exposure. 
Injury  to  person  on  railroad  track. 

Cited  in  Reimard  v.  Bloomsburg  &  S.  R.  Co.  228  Pa.  388,  77  Atl.  560,  holding 
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that  woman  ejected  from  train  after  being  carried  past  destination,  is  not  guilty 
of  contributory  negligence  in  walking  on  track  back  to  destination,  when  night 
was  dark  and  she  unfamiliar  with  route;  Powell  v.  St.  Louis  &  S.  F.  R.  Co.  229 
Mo.  290,  ]29  S.  W.  963  (dissenting  opinion),  on  contributory  negligence  of  per- 
son ejected  from  train  as  question  for  jury;  Anderson  v.  Seattle-Tacoma  Interur- 
ban  R.  Co.  36  Wash.  397,  104  Am.  St.  Rep.  962,  78  Pac.  1013;  Tilburg  v.  Northern 
C.  R.  Co.  217  Pa.  624,  12  L.R.A.(N.S.)  363,  66  Atl.  846,— holding  if  plaintiff  was 
put  off  at  a  station  at  a  time  and  under  circumstances  which  imperiled  his  life, 
he  was  not  guilty  of  negligence  if,  in  escaping  from  the  position  in  which  he 
had  been  placed,  he  acted  as  a  reasonably  prudent  man  in  walking  on  defendant 
company's  tracks. 

Cited  in  note  (12  L.R.A. (N.S.)  359)  on  negligence  of  passenger  ejected  from 
train,  in  walking  on  track. 

Distinguished  in  Bailey  v.  Lehigh  Valley  R.  Co.  220  Pa.  521,  69  Atl.  998, 
holding  track  repairer  walking  home  on  railroad  track,  there  being  another  and 
safer  way,  guilty  of  contributory  negligence  per  se. 

20  L.  R.  A.  691,  STATE  v.  ROBERTSON,  45  La.  Ann.  617,  12  So.  753. 
TJiisafe  boiler. 

Cited  in  footnote  to  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  34  L.  R.  A.  293r 
which   denies   right  to  use   locomotive  after   learning  of  defects,  before   making; 
repairs. 
Validity  of  ordinance. 

Cited  in  Indianapolis  Abattoir  Co.  v.  Neidlinger,  174  Ind.  408,  92  N.  E.  169>y 
holding  that  city  has  no  implied  power  to  require  use  of  safety  devices  on  freight 
elevators;  State  v.  Itzcovitch,  49  La.  Ann.  369,  37  L.R.A.  675,  62  Am.  St.  Rep... 
648,  21  So.  544,  holding  under  charter  of  city  of  New  Orleans  it  had  no  power 
to  regulate  second  hand  stores. 

Cited  in  footnote  to  Crawford  v.  Topeka,  20  L.  R.  A.  692,  which  holds  invalid,, 
ordinance  as  to  bill  boards. 

20  L.  R.  A.  692,  CRAWFORD  v.  TOPEKA,  51  Kan.  756,  37  Am.  St.  Rep.  323, 

33  Pac.  476. 
Validity  of  ordinance. 

Approved  in  Kansas  City  v.  McDonald,  60  Kan.  484,  45  L.  R.  A.  431,  57  Pac. 
123,  holding  ordinance  restricting  speed  of  fire  department  unreasonable. 

Cited  in  footnotes  to  State  v.  Robertson,  20  L.  R.  A.  691,  which  holds  invalid, 
ordinance  for  inspection  of  steam  boilers,  etc.,  at  owner's  expense;  Rochester  v. 
West,  53  L.  R.  A.  548,  which  sustains  ordinance  limiting  height  of  bill  boards  to 
6  feet,  unless  permission  given ;  Philadelphia  v.  Brabender,  58  L.  R.  A.  220,  which 
sustains  ordinance  against  casting  advertisements,  etc.,  into  vestibules  of 
dwellings. 
Regulation  of  bill  boards  and  M'U  us. 

Cited  in  State  v.  Whitlock,  149  N.  C.  544,  128  Am.  St.  Rep.  670,  63  S.  E.  123, 
16  Ann.  Cas.  765,  holding  that  it  is  not  within  police  power  of  municipality  to 
regulate  placing  and  height  of  bill  boards  on  land  of  owner;  Haller  Sign  Works 
v.  Physical  Culture  Training  School,  249  111.  443,  34  L.R.A. (N.S.)  1002,  94  N.  E. 
920,  holding  that  statute  forbidding  under  penalty,  erection  of  any  structure  for 
advertising  purposes  within  500  feet  of  public  park  is  unconstitutional;  Varney 
&  Green  v.  Williams,  155  Cal.  321,  21  L.R.A. (N.S.)  743,  132  Am.  St.  Rep.  88, 
100  Pac.  867,  holding  ordinance  absolutely  prohibiting  bill  boards  invalid;  Cur- 
ran  Bill  Posting  &  Distributing  Co.  v.  Denver,  47  Colo.  230,  27  L.R.A.  (N.S.) 
547,  107  Pac.  261,  holding  ordinance  prohibiting  erection  of  billboard  within  ten- 
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feet  of  any  building  or  street,  invalid;  Chicago  v.  Gunning  System,  114  111. 
App.  382,  holding  an  ordinance  based  upon  police  power  of  municipality  must 
appear  to  have  been  enacted  in  order  to  preserve  health,  morals  or  safety  of  the 
community;  Passaic  v.  Paterson  Bill  Posting,  A.  &  S.  P.  Co.  72  N.  J.  L.  287,  111 
Am.  St.  Rep.  676,  62  Atl.  267,  5  Ann.  Cas.  995,  reversing  71  X.  J.  L.  77,  58  Atl. 
343,  holding  ordinance  prohibiting  erection  of  bill  boards  within  ten  feet  of  street 
line  unreasonable  and  invalid;  Haley  v.  Solvey  Process  Co.  122  App.  Div.  754, 
111  N.  Y.  Supp.  25,  as  to  validity  of  "sky  sign"  ordinance;  People  ex  rel.  Wine- 
burgh  Advertising  Co.  v.  Murphy,  195  N.  Y.  134,  21  L.R.A.  (N.S.)  740,  88  N.  E. 
17,  affirming  129  App.  Div.  265,  113  N".  Y.  Supp.  855,  holding  ordinance  restrict- 
ing height  of  signs  without  prohibiting  height  of  any  other  similar  structure,  in- 
valid; Bryan  v.  Chester,  212  Pa.  262,  108  Am.  St.  Rep.  870,  61  Atl.  894,  holding 
ordinance  prohibiting  erection  of  bill  boards  upon  person's  own  property  merely 
because  they  are  unsightly,  invalid. 

Cited  in  footnotes  to  Com.  v.  Boston  Advertising  Co.  69  L.R.A.  817,  which  holds 
forbidding  use  of  land  near  park  or  park  way  for  advertising  purposes  a  taking 
thereof  for  public  use;  Chicago  v.  The  Gunning  System,  70  L.R.A.  230,  which 
holds  attempt  to  prohibit  owner  of  lot  in  remote,  sparsely  settled  part  of  city 
from  erecting  billboards  thereon  other  than  of  iron  unreasonable  and  oppressive. 

Cited  in  notes  (21  L.R.A.  (N.S.)  737)  on  municipal  power  as  to  regulation  of 
signs  and  billboards;  (132  Am.  St.  Rep.  92,  93,  94)  on  power  of  municipality  to 
prevent  or  regulate  use  of  property  for  advertising  purposes. 

Distinguished  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  147, 
137  S.  W.  929,  holding  that  city  may  enact  reasonable  ordinances  for  licensing 
and   regulating  construction   of   bill   boards   on  vacant  lots,   and   suppress  them 
entirely  if  they  become  nuisance  per  se. 
Statutes  restricting-  contracts  and  business. 

Cited  in  note  (21  L.  R.  A.  796)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 
What  are  public   nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  214)  on  what  are  public  nuisances. 

20  L.  R.  A.  695,  HANSCOM  v.  MINNEAPOLIS  STREET  R.  CO.  53  Minn.  119,  54 

N.  W.  944. 
Authority  of  ag'ent  or  employee. 

Cited  in  Hayes  v.  Lehigh  Valley  Coal  Co.  12  Luzerne  Leg.  Reg.  Rep.  106,  holding 
that  there  is  no  legal  presumption  that  making  or  ratification  of  contract  for 
anedical  attendance  upon  injured  employee  is  within  scope  of  agency  of  mine 
superintendent. 

Cited  in  footnote  to  Central  R.  Co.  v.  Price,  43  L.  R.  A.  402,  which  denies 
•conductor's  implied  authority  to  make  hotel  proprietor  carrier's  agent  to  care  for 
^passenger  taken  beyond  station,  until  arrival  of  return  train. 

The  annotation  in  20  L.  R.  A.  695,  was  particularly  referred  to  in  Adams  v. 
Southern  R.  Co.  125  N.  C.  566,  34  S.  E.  642,  holding  conductor  without  authority 
to  engage  physician  to  attend  injured  trespasser  at  company's  expense. 
Physician's  liability  for  negligence   of  other  physician   sent  by  him. 

Cited  in  footnote  to  Myers  v.  Holborn,  30  L.  R.  A.  345,  which  denies  physician's 
liability  for  negligence  or  unskilfulness  of  other  physician  sent  in  his  place. 

20  L.  R.  A.  698,  DIXON  v.  PLUNS,  98  Cal.  384,  35  Am.  St.  Rep.  180,  31  Pac. 

931,  33  Pac.  268. 
Chance  verdict. 

Approved  in  McDonnell  v.  Pescadero  &  S.  M.  Stage  Co.  120  Cal.  479,  52  Pac. 
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725,  holding  average  not  intended  to  control  minds  of  jury,  but  taken  merely  as 
basis  from  which  to  attempt  to  reach  a  verdict,  does  not  violate  statute;  Long 
v.  Collins,  12  S.  D.  624,  82  N.  W.  95,  holding  invalid,  verdict  arrived  at  by  divid- 
ing aggregate  of  amounts  named  by  each  juror  by  twelve. 

Cited  in  Lambourne  v.  Halfin,  23  Utah,  493,  65  Pac.  206  (dissenting  opinion), 
majority  setting  aside  verdict  to  which  jurors  were  induced  to  assent  by  resort 
to  determination  by  chance;  Dixon  v.  Pluns,  101  Cal.  511,  35  Pac.  1030,  adhering 
to  findings  of  trial  court  that  verdict  was  not  arrived  at  by  chance  though 
juror  made  affidavit  that  it  was  so  arrived  at;  Gordon  v.  Trevarthan,  13  Mont. 
394,  40  Am.  St.  Rep.  452,  34  Pac.  185,  holding  quotient  verdict  bad. 

Distinguished  in  People  v.  Richards,  1  Cal.  App.  570,  82  Pac.  691,  holding 
verdict  finding  defendant  guilty  of  lesser  crime  than  that  for  which  he  was  in- 
dicted will  not  be  overthrown  on  ground  that  it  was  a  compromise  between  jurors 
in  favor  of  verdict  of  guilty  of  higher  crime  and  those  in  favor  of  acquittal. 


Approved  in  Knott  v.  McGilvray,  124  Cal.  131,  56  Pac.  789,  holding  one  work- 
ing with  tools  and  materials  over  a  thoroughfare  must  use  greatest  care  and 
caution  to  avoid  injury  to  travelers. 

Cited  in  Burns  v.  Dunham,  C.  &  H.  Co.  148  Cal.  209,  82  Pac.  959,  as  to  care 
required  of  storekeeper  toward  one  upon  his  premises  upon  invitation  for  pur- 
poses of  business. 

Cited  in  footnote  to  Wolf  v.  Downey,  51  L.  R.  A.  242,  which  denies  liability 
of  contractor  for  either  carpenter  or  mason  work,  for  injury  from  fall  of  brick 
from  unknown  cause. 

Cited  in  notes  (77  Am.  St.  Rep.  30)  on  diligence  required  when  human  life  is 
involved;  (123  Am.  St.  Rep.  571)  on  duty  and  liability  of  land  owners  to  adjoin- 
ing proprietors. 

.-.  '.-.  iti  f,,,i    }*.<:.    *:'.  ,  .;•:  :  .   •.!•:     -.»:•  !  i:*i  it  I  f*'t    *•*:  <i  >  :••  '. 
—  Presumption  of. 

Approved  in  The  Joseph  B.  Thomas,  46  L.  R.  A.  67,  30  C.  C.  A.  337,  56  U.  S. 
App.  619,  86  Fed.  663,  holding  negligence  presumed  from  placing  empty  keg  near 
open  hatch,  where  it  is  likely  to  fall  on  those  below;  Howser  v.  Cumberland  & 
P.  R.  Co.  80  Md.  153,  27  L.  R.  A.  156,  45  Am.  St.  Rep.  332,  30  Atl.  906,  holding 
fall  of  ties  from  passing  gondola  car  creates  presumption  of  negligence;  Snyder 
v.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  922, 
28  S.  E.  733,  holding  fall  of  live  electric  wire  creates  prima  facie  presumption 
of  negligence;  Vorbrich  v.  Geuder  &  P.  Mfg.  Co.  96  Wis.  281,  71  N.  W.  434, 
holding  presumption  of  negligence  from  unexpected  starting  of  machine  overcome 
by  proof  that  it  was  free  from  defects. 

Cited  in  Bauhofer  v.  Crawford,  16  Cal.  App.  681,  117  Pac.  931,  holding  that 
where  automobile,  at  night,  in  well  lighted  street,  ran  into  delivery  wagon  at 
curb,  circumstances  required  defendant  to  produce  evidence  showing  exercise  of 
reasonable  care;  Chandler  v.  Philadelphia  Rapid  Transit  Co.  10  Del.  Co.  Rep. 
590,  holding  that  negligence  of  street  railway  is  presumed  where  trolley  pole  on 
top  of  street  car  becomes  loose  and  injures  traveler  on  street;  Bowley  v.  Man- 
grum  &  Otter,  3  Cal.  App.  232,  84  Pac.  996,  holding  suddenly  raising  of  trap  door 
in  public  sidewalk  presumptive  evidence  of  negligence;  Judson  v.  Giant  Powder 
Co.  107  Cal.  558,  29  L.R.A.  724,  48  Am.  St.  Rep.  146,  40  Pac.  1020,  holding  pre- 
sumption of  negligence  arises  from  explosion  of  dynamite  ;  Denman  v.  Oscar 
Daniels  Co.  146  111.  App.  215,  holding  doctrine  of  res  ipsa  loquitur  applies  in 
favor  of  one  who  is  employed  on  the  main  floor  of  a  building  in  course  of  erection 
who  is  injured  by  a  falling  beam  which  was  under  the  control  of  the  defendant 
who  was  not  the  master  of  the  person  so  injured;  Bochat  v.  Knisely,  144  111.  App. 
563,  holding  no  presumption  of  negligence  where  a  workman  engaged  in  and  about 
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the  construction  of  a  building  is  hit  by  falling  brick;  The  Joseph  B.  Thomas,  81 
Fed.  588,  holding  facts  sufficient  to  justify  presumption  of  negligence. 

Cited  in  notes  (1  L.R.A.  (N.S.)  299)  on  presumption  of  negligence  of  master 
from  unexplained  starting  of  machinery  injuring  servant;  (6  L.R.A. ( N.S. )  800) 
on  applicability  of  res  ipsa  loquitur  in  absence  of  contractual  relations;  (113 
Am.  St.  Rep.  1011)  on  presumption  of  negligence  from  happening  of  accident 
causing  personal  injuries. 

Distinguished  in  Pederson  v.  John  D.  Spreckels  &  Bros.  Co.  81  Fed.  208, 
holdin»  no  presumption  of  negligence  where  instrumentality  not  under  exclusive 
control  of  those  sought  to  be  charged  with  negligence. 

20  L.  R.  A.  701,  Ex  parte  HAYES,  98  Cal.  555,  33  Pac.  337. 
Ordinance  as  to  sale  of  liquor. 

Approved  in  Adams  v.  Cronin,  29  Colo.  500,  63  L.  R.  A.  67,  69  Pac.  590,  hold- 
ing ordinance  prohibiting  wine  rooms  which  females  may  enter  to  be  supplied 
with  liquor  not  unconstitutional. 

Cited  in  Thomas  v.  Saunders,  56  Fla.  102,  47  So.  796,  holding  ordinance  closing 
saloons  on  Sunday  valid. 

Cited  in  footnotes  to  State  v.  Barge,  53  L.  R.  A.  428,  which  sustains  ordinance 
against  liquor  dealer  keeping  room  for  lounging,  drinking,  or  immoral  purposes; 
Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds  void,  ordinance  subject- 
ing to  fine,  possessor  of  premises  on  which  liquor  is  furnished  in  violation  of  law, 
although  without  his  knowledge  or  consent. 

Cited  in  notes   (78  Am.  St.  Rep.  255)   on  acts  as  to  intoxicating  liquors  which 
legislature  may  declare  criminal;   (114  Am.  St.  Rep.  299)  on  power  of  municipal- 
ity to  regulate  dealing  in  intoxicating  liquors. 
Statutes  restricting  contracts  and  business. 

Cited  in  note  (21  L.  R.  A.  791)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 
Regulations  discriminating-  against  women. 

Cited  in  People  v.  Case,  153  Mich.  101,  18  L.R.A.  (N.S.)  660,  116  N.  W.  558, 
holding  ordinance  prohibiting  harboring  or  employing  women  in  saloons  valid. 

Cited  in  notes  (49  L.R.A.  112)  on  constitutionality  of  discrimination  against 
women  in  police  regulations;  (18  L.R.A. (N.S.)  657,  658;  48  L.  ed.  U.  S.  365)  on 
validity  of  police  regulations  excluding  women  from  saloons. 

20  L.  R.  A.  702,  RICO  v.  BRANDENSTEIN,  98  Cal.  465,  35  Am.  St.  Rep.  192, 

33  Pac.  480. 
Conveyance  to  wife. 

Approved  in  Heney  v.  Pesoli,   109  Cal.  60,  41  Pac.  819,  holding  that  prior  to 
1889  wife  might  show  by  extrinsic  evidence  land  conveyed  to  her  not  community 
property,  but  bought  with  her  money,  or  a  gift. 
Validity  of   deed   by   wife   to   husband. 

Cited  in  Alexander  v.  Shalala,  228  Pa.  299,  31  L.R.A. (N.S.)  845,  139  Am.  St. 
Rep.  1004,  77  Atl.  554,  20  Ann.  Gas.  1330,  holding  that  where  statute  requires, 
husband  to  join  in  his  wife's  deed,  she  cannot  make  conveyance  directly  to  him; 
Mullins  v.  Shrewsbury,  60  W.  Va.  696,  55  S.  E.  736,  as  to  deed  from  husband  and 
wife  to  husband  being  void. 

Cited  in  note  (31  L.R.A. (N.S.)  845)  on  validity  of  direct  conveyance  by  wife 
to  husband. 
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20  L.  R.  A.  705,  KEIDAN  v.  WINEGAR,  95  Mich.  430,  54  N.  W.  901. 
Parol  evidence  to  explain   written   instrument. 

Approved  in  Armstrong  v.  Andrews,  109  Mich.  541,  67  N.  W.  567,  holding, 
where  order  directed  to  and  guaranteed  by  company,  but  signed  by  individual, 
parol  evidence  admissible  to  show  who  is  liable. 

Cited  in  Brown  v.  Smedley,  136  Mich.  69,  98  N.  W.  856,  holding  failure  of  con- 
sideration and  set-off  may  be  shown  by  parol ;  Western  Wheeled  Scraper  Co.  v. 
McMillen,  71  Neb.  690,  99  N.  W.  512,  holding  on  account  of  binding  precedent 
one  signing  note  as  agent  or  trustee  cannot  show  by  parol  evidence  that  he  was 
acting  for  another. 

Cited  in  footnotes  to  Peterson  v.  Russell,  29  L.  R.  A.  612,  which  holds  oral 
evidence  admissible  to  explain  writing  of  names  on  back  of  note  to  which  one 
is  not  a  party;  Shuey  v.  Adair,  39  L.  R.  A.  473,  which  holds  oral  evidence  inad- 
missible to  show  maker  of  note,  agent  only;  Citizens'  Bank  v.  Millett,  44  L.  R. 
A.  664,  which  holds  parol  evidence  inadmissible  to  show  understanding  by  drawer 
and  payee  that  former  should  not  be  liable  on  draft;  Second  Nat.  Bank  v.  Mid- 
Hand  Steel  Co.  52  L.  R.  A.  307,  which  holds  parol  evidence  admissible  that  note 
signed  by  individual  name,  followed  by  word  "president,"  a  corporate  contract; 
Hoffman  v.  Habighorst,  53  L.  R.  A.  908,  which  holds  parol  evidence  admissible 
that  signers  of  note,  unsigned  by  principal  debtor,  signed  as  sureties  to  payee's 
knowledge;  Young  v.  Sehon,  62  L.R.A.  499,  which  holds  parol  evidence  admissible 
to  show  relative  liability  of  indorser  of  non-negotiable  note;  Usher  v.  Daniels,  69 
L.R.A.  629,  which  holds  parol  evidence  admissible  that  one  signing  memorandum 
for  sale  of  goods  acted  as  agent  for  the  one  seeking  to  enforce  contract. 
Liability  of  principal  on  note  by  agent. 

Cited  in  note   (21  L.R.A.  (N.S.)   1081,  1083)   on  liability  of  principal  on  nego- 
tiable paper  executed  by  agent. 
Deposit  an   "agent." 

Distinguished  in  State  Bank  v.  McCabe,  135  Mich.  484,  98  N.  W.  20,  holding 
bank  cannot  appropriate  to  individual  debts  funds  deposited  by  debtor  "as 
trustee." 

20  L.  R.  A.  714,  BENSON  v.  BALTIMORE  TRACTION  CO.  77  Md.  535,  39  Am. 

St.  Rep.  436,  26  Atl.  973. 
Liability  for  injury   to   trespasser  or  licensee. 

Approved  in  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321, 
39  S.  E.  82,  holding  landowner  not  bound  to  guard  excavation  to  prevent  injury 
to  trespassing  children;  Mergenthaler  v.  Kirby,  79  Md.  186,  47  Am.  St.  Rep.  371, 
28  Atl.  1065,  holding  manufacturer  not  liable  to  trespasser  accidentally  scalded 
by  steam  from  pipe;  Moran  v.  Pullman  Palace  Car  Co.  134  Mo.  653.  33  L.  R.  A. 
759,  56  Am.  St.  Rep.  543,  36  S.  W.  659,  holding  owner  who  permits  pond  to  re- 
main on  vacant  land  near  highway  not  liable  for  drowning  of  boy  while  bathing; 
Buch  v.  Amory  Mfg.  Co.  69  N.  H.  262,  76  Am.  St.  Rep.  163,  44  Atl.  809,  holding 
owner  not  liable  to  infant  trespasser  injured  in  dangerous  machine  operated  as 
usual  in  conduct  of  business;  Cooper  v.  Overton,  102  Tenn.  230,  45  L.  R.  A.  597, 
73  Am.  St.  Rep.  864,  52  S.  W.  183,  holding  owner  of  unfenced  city  lot,  on  which 
pond  forms  without  his  knowledge,  not  liable  for  drowning  of  boy  playing  on 
pond;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  63,  38  L.  R.  A.  575,  66  Am.  St. 
Rep.  856,  41  S.  W.  62,  holding  landowner  not  required  to  keep  his  property  in 
such  condition  that  persons  entering  without  invitation  may  not  be  injured;  Ritz 
v.  Wheeling,  45  W.  Va.  267,  43  L.  R.  A.  151,  31  S.  E.  9L3,  holding  city  not  liable 
for  death  of  trespassing  child  drowned  in  reservoir  which  was  well  fenced;  Man- 
L.R.A.  Au.  Vol.  III.— 48. 
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love  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65  N.  E.  212,  holding 
railroad  company  not  liable  for  injury  to  licensee  using  track  as  footpath,  un- 
less injury  recklessly  or  wilfully  inflicted. 

Cited  in  Beaning  v.  South  Bend  Electric  Co.  45  Ind.  App.  276,  90  X.  E.  786, 
holding  that  city  employee  engaged  in  disentangling  police  telephone  wires  from 
telephone  company's  wires  has  implied  invitation  to  climb  company's  poles: 
Indianapolis  Water  Co.  v.  Harold,  170  Ind.  177,  83  X.  E.  993,  holding  water 
company  not  liable  for  death  of  a  boy  nine  years  old  by  reason  of  his  falling  off 
its  floating  foot-bridge;  Glaser  v.  Rothschild,  221  Mo.  185,  22  L.R.A.  (X.S.)  1047, 
120  S.  W.  1,  17  Ann.  Cas.  576,  reversing  106  Mo.  App.  426,  80  S.  W.  332,  in 
dissenting  opinion;  Kansas  City  v.  Siese,  71  Kan.  287,  80  Pac.  626  (dissenting 
opinion), — as  liability  for  injury  to  licensee  or  trespasser;  Barry  v.  Calvary 
Cemetery  Asso.  106  Mo.  App.  364,  80  S.  W.  709,  holding  person  having  lot  in  and 
card  of  admission  to  cemetery  who  was  injured  in  crossing  the  grass  by  falling 
into  a  hole  and  was  not  using  walks,  could  not  recover;  Indian  Refining  Co.  v. 
Mobley,  134  Ky.  830,  24  L.R.A. (N.S.)  501,  121  S.  W.  657,  holding  owner  of 
manufacturing  plant  not  liable  to  person  on  premises  soliciting  insurance  for 
injuries  caused  by  accidental  explosion  of  boiler  due  to  its  negligent  construction; 
Johnson  v.  Paducah  Laundry  Co.  122  Ky.  375,  5  L.R.A. (X.S.)  736,  92  S.  W. 
330,  holding  owner  of  laundry  having  vat  near  street  not  liable  to  pedestrian 
who  left  sidewalk  and  fell  in;  Rosenkovitz  v.  United  R.  &  Electric  Co.  108  Md. 
314,  70  Atl.  108,  holding  newsboy  entering  car  to  sell  papers  a  mere  licensee  and 
company  not  liable  to  him  for  injuries  sustained  unless  it  was  negligent  after 
observing  his  peril;  Monroe  v.  Atlantic  Coast  Line  R.  Co.  151  X1.  C.  376,  27  L.R.A. 
(N.S.)  194,  66  S.  E.  315,  holding  owner  of  land  on  which  there  is  a  pit  near  a 
path  not  liable  for  injury  to  licensee  falling  into  pit. 

Cited  in  footnotes  to  Poling  v.  Ohio  River  R.  Co.  24  L.  R,  A.  215,  which  holds 
carrier  not  liable  to  bystander  for  postal  clerk's  negligence  in  catching  mail 
pouch  from  crane;  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liability 
of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by  invita- 
tion. 

Cited  in  notes  (17  L.R.A. (X.S.)  917)  on  duty  of  owner  of  premises  to  protect 
licensee  against  hidden  dangers;  (21  L.R.A. (X.S. )  466)  on  injury  to  one 
examining  industrial  plant. 

Distinguished  in  Roth  v.  Union  Depot  Co.  13  Wash.  532,  31  L.  R.  A.  857,  43 
Pac.  641,  holding  railroad  liable  for  kicking  cars  around  curve,  causing  death  of 
child  on  track  used  as  footpath. 
Owner's   liability   for   injury   to   one   invited   on   premises. 

Approved  in  Foster  v.  Portland  Gold  Min.  Co.  52  C.  C.  A.  394,  114  Fed.  614, 
holding  mining  company  maintaining  settlement  for  residence  purposes  liable  to 
visitor  falling  into  abandoned  shaft;  Kann  v.  Meyer,  88  Md.  550,  41  Atl.  1065, 
holding  negligence  question  for  jury  where  workman  in  basement  injured  by 
piston  rod  of  elevator  of  which  he  was  not  warned. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cogswell,  23  Okla.  185,  20  L.R.A. (X.S.) 
839,  99  Pac.  923,  holding  a  railway  company  is  bound  to  exercise  ordinary 
care  for  the  safety  of  a  person  who  is  upon  its  premises  for  the  purpose  of  meet- 
ing an  incoming  passenger. 

Distinguished  in  Herzog  v.  Hemphill,  7  Cal.  App.  119,  93  Pac.  899,  holding  mere 
permission,  or  a  habit,  of  an  owner  allowing  people  to  enter  and  use  his  premises 
is  indicative  of  a  license  merely  and  not  of  an  invitation. 
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20  L.  R.  A.  719,  SULLIVAN  v.  CLIFTON,  55  N.  J.  L.  324,  39  Am.  St.  Rep.  652, 

26  Atl.  964. 
Priority   of   liens. 

Approved  in  Heckman  v.  Tammen,  84  111.  App.  551,  holding  laborer's  statutory 
lien  superior  to  that  of  prior  chattel  mortgage;  Stone  v.  Kelley,  59  Mo.  App. 
221,  holding  lien  of  livery-stable  keeper  not  superior  to  that  of  prior  chattel 
mortgage. 

Cited  in  Ruppert  v.  Zang,  73  N.  J.  L.  219,  62  Atl.  998,  as  to  distinction  between 
common-law  lien  for  repairs  and  statutory  lien  for  adjustment  or  the  like. 

Cited  in  note  (12  L.R.A.  (N.S.)  311)  on  priority  as  between  chattel  mortgage 
and  lien  for  food  or  care  furnished  animals. 

20  L.  R.  A.  720,  WILSON  v.  FLORENCE,  39  S.  C.  397,  17  S.  E.  835. 
Validity  of  municipal  bond    issue. 

Approved  in  Woodley  v.  Clio,  44  S.  C.  376,  22  S.  E.  410,  holding  municipal 
bond  issue  not  invalid  because  adult  females  voted  at  election  authorizing  it, 
where  statute  permitted  them  to  vote. 

Cited  in  Wilson  v.  Florence,  40  S.  C.  427,  19  S.  E.  4,  holding  bond  issue  duly 
authorized  by  vote  under  existing  charter  containing  authority  to  make  such 
issue  valid  after  amendment  of  charter  containing  similar  authority. 

Distinguished  in  Wilson  v.  Florence,  40  S.  C.  293,   18  S.  E.  792,  denying  in- 
junction to  restrain  municipal  bond  issue  duly  authorized. 
Right  of  women  to  vote. 

Cited  in  note   (21  L.  R.  A.  663)   on  right  of  women  to  vote. 

20  L.  R.  A.  721,  ST.  LOUIS  v.  RUSSELL,  116  Mo.  248,  22  S.  W.  470. 
Implied  power  of  municipality. 

Approved  in  Parker  v.  Zeisler,  73  Mo.  App.  547,  holding  statute  authorizing 
city  to  extend  its  limits  witli  consent  of  voters  implies  right  to  call  election. 

Cited  in  Ex  parte  Patterson,  42  Tex.  Grim.  Rep.  260,  51  L.  R.  A.  656,  58  S.  W. 
1011,  raising,  but  not  deciding,  question  whether  power  to  regulate  implies  power 
to  locate  ten-pin  alleys;  Scranton  City  v.  Straff,  28  Pa.  Super.  Ct.  261,  holding 
municipality  had  implied  power  to  forbid  operation  of  merry-go-round  in  certain 
districts. 
Delegation  of  legislative  power. 

Approved  in  St.  Louis  v.  Howard,  119  Mo.  47,  41  Am.  St.  Rep.  630,  24  S.  W7. 
770,  holding  ordinance  forbidding  maintenance  of  slaughter  house  within  300 
feet  of  dwelling,  without  written  consent  of  owner  and  occupant,  invalid :  Childers 
v.  Holmes,  95  Mo.  App.  158,  68  S.  W.  1046,  holding  power  of  extending  time  for 
completion  of  improvement  cannot  be  delegated  to  city  engineer;  Heman  Constr. 
Co.  v.  Loevy,  64  Mo.  App.  433,  holding  provision  that  ordinance  for  improvement 
shall  be  void  unless  petitioners  deposit  certain  sum  not  delegation  of  legislative 
power. 

Cited  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  371,  holding  ordinance 
forbidding  vise  of  drum  on  street  without  permit  from  mayor  valid;  Re  Flaherty, 
105  Cal.  569,  27  L.  R  .A.  533,  38  Pac.  981  (dissenting  opinion),  majority  holding 
ordinance  forbidding  use  of  drum  on  street,  without  special  permit,  valid;  Owen 
v.  Baer,  154  Mo.  498,  55  S.  W.  644  (separate  opinion),  majority  holding  uncon- 
stitutional, statute  authorizing  cities  of  specified  class,  with  voters'  consent,  to 
construct  sewers  and  issue  special  tax  bills  in  payment;  Fischer  v.  St.  Louis, 
194  U.  S.  372,  48  L.  ed.  1024,  24  Sup.  Ct.  Rep.  673,  upholding  delegation  to  muni- 
cipal assembly  of  power  to  grant  or  refuse  permission  to  maintain  dairy  stables; 
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Edwards  v.  Kirkwood,  147  Mo.  App.  614,  127  S.  W.  378,  holding  that  discretion 
conferred  upon  one  class  of  city  officers  by  positive  legislative  direction  cannot 
be  delegated  to  others;  Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  151,  5  L.R.A. 
(X.S.)  215,  88  S.  W.  648  (dissenting  opinion),  as  to  validity  of  ordinance  delegat- 
ing legislative  power;  Kinney  v.  Howard,  133  Iowa,  106,  110  X.  W.  282,  holding 
where  statute  makes  it  the  duty  of  a  township  board  to  select  the  school  house 
site,  adopt  plans  for  the  house  and  award  contract  for  building,  it  cannot  delegate 
such  power  to  committee  appointed  by  it;  State  ex  rel.  Omaha  Gas  Co.  v.  With- 
nell,  78  Neb.  38,  8  L.R.A.  (N.S.)  982,  126  Am.  St.  Rep.  586,  110  X.  W.  680,  hold- 
ing provision  in  ordinance  prohibiting  erection  of  gas  tank  within  1000  feet  of 
any  site  or  structure,  without  written  consent  of  owner,  invalid. 

Cited  in  footnotes  to  Ex  parte  Sing  Lee,  24  L.  R.  A.  195,  which  holds  prohibition 
against  maintaining  public  laundry  without  license,  except  in  specified  blocks, 
unauthorized;  Sioux  Falls  v.  Kirby,  25  L.  R.  A.  621,  which  holds  void,  ordinance 
making  owner's  right  to  improve  and  use  property  depend  on  decision  of  city 
inspector;  Swift  v.  People,  33  L.  R.  A.  470,  which  sustains  ordinance  requiring 
petition  by  majority  of  legal  voters  for  dramshop  license;  Harmon  v.  State,  58 
L.  R.  A.  618,  which  holds  void,  act  making  various  distinct  examiners  exclusive 
judges  as  to  competency  of  applicants  for  license  as  steam  engineers. 

Cited  in  note  (20  L.  R.  A.  656)  on  delegation  by  city  council  of  power  to  deter- 
mine width,  grade,  material,  etc.,  of  street,  sidewalk,  or  sewer  improvements. 

Distinguished  in  Chicago  v.  Stratton,  162  111.  504,  35  L.  R.  A.  87,  footnote  p. 
84,  53  Am.  St.  Rep.  325,  44  N.  E.  853,  holding  ordinance  prohibiting  livery  stable 
in  district  where  two  thirds  of  buildings  are  residences,  unless  majority  of  owners 
consent,  not  void  as  delegation  of  legislative  power;  Chandler  v.  Heisler,  153 
Mich.  5,  116  X.  W.  626,  holding  resolution  of  county  board  of  supervisors  that 
no  expenditure  for  a  drain  shall  be  authorized  until  permission  in  writing  shall 
be  signed  by  a  majority  of  the  members  of  the  township  boards  affected  thereby 
not  invalid  as  delegation  of  legislative  power. 

Disapproved  in  Xew  York  ex  rel.  Lieberman  v.  Van  De  Carr,  199  U.  S.  561,  50 
L.  ed.  310,  26  Sup.  Ct.  Rep.  144,  holding  state  may  confer  discretionary  power 
upon  administrative  boards  to  grant  or  withhold  permission  to  carry  on  certain 
trade  or  business;  Spokane  v.  Camp,  50  Wash.  557,  126  Am.  St.  Rep.  913,  97 
Pac.  770,  holding  an  ordinance  prohibiting  the  keeping  of  a  livery  stable  in  a 
block  in  which  two-thirds  of  the  buildings  are  used  for  residence  purposes,  unless 
the  owners  of  a  majority  of  the  lots  in  such  block  consent  thereto,  is  not  an  un- 
lawful delegation  of  legislative  power. 
Povrer  of  municipality  over  nuisances. 

Cited  in  notes   (36  L.  R.  A.  608)   on  power  of  municipal  corporation  to  define, 
prevent,  and  abate  nuisances;    (38  L.  R.  A.  161)   on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;    (38  L.  R.  A.  654)    on  municipal  power 
over  nuisances  relating  to  trade  or  business. 
Invasion    of   right    of   private    ownership. 

Cited  in  St.  Louis  v.  Dorr,  145  Mo.  501,  42  L.  R.  A.  696,  68  Am.  St.  Rep.  575, 
41  S.  W.  1094,  holding  ordinance  declaring  avenue  to  be  boulevard,  on  which  no 
business  avocations  allowed,  unconstitutional  invasion  of  right  of  private  owner- 
ship; Chicago  v.  Gunning  System,  114  111.  App.  385,  holding  ordinance  unreason- 
able and  void  in  requiring  the  consent  of  neighboring  owners  and  residents  be- 
fore permitting  the  use  of  private  property  for  a  lawful  purpose;  Tilford  v. 
Belknap,  126  Ky.  249,  11  L.R.A.(X.S.)  710*,  103  S.  W.  289,  holding  ordinance 
prohibiting  the  erection,  removal  or  remodeling  of  a  frame  building  within  sixty 
feet  of  a  brick  or  stone  structure  without  consent  of  owner  of  latter,  unreasonable 
and  void. 
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Cited  in  note   (8  L.R.A.  (N.S.)   979)   on  power  to  make  particular  use  of  prop- 
erty conditional  upon  consent  of  neighbors. 
Relief    agraiiist    abuse    of    discretionary    potver. 

Cited  in  Morse  v.  Westport,  13G  Mo.  288,  37  S.  W.  932,  dissenting  opinions  by 
Brace,  MacFarhine,  and  Robinson,  JJ.,  who  held  that  court  will  relieve  against 
abuse  of  discretionary  power  of  municipal  legislature  as  to  improvements. 
Union  label   on  city   printing* 

Approved  in  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn,  510,  71  S.  W.  815,  deny- 
ing power  of  city  to  require  that  all  city  printing  shall  bear  specified  union  label. 
iiivery  stable  as  nuisance. 

Citt-d  in  Coon  v.  San  Francisco,  7  Cal.  App.  762,  95  Pac.  913;  Mason  v. 
Deitering,  132  Mo.  App.  33,  111  S.  W.  862, — holding  livery  stable  not  a  nuisance 
per  se;  Caskey  v.  Edwards,  128  Mo.  App.  241,  107  S.  W.  37,  as  to  livery  stables 
oiot  being  nuisances  per  se. 

Cited  in  notes  (17  L.R.A.(N.S-)  1029)  on  stable  for  horses  as  nuisance;  (107 
.Am.  St.  Rep.  240)  on  public  and  private  stables  as  public  nuisances. 

20  L.  R.  A.  729,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  SHEAN,  18  Colo.  368,  33  Pac. 

108.  ' 
Negligence  of  alighting  or    \>;iii  inu    passenger. 

Approved  in  St.  Louis  &  S.  W.  R.  Co.  v.  Johnson,  59  Ark.  130,  26  S.  W.  593, 
'holding  passenger  alighting  at  station  must  exercise  ordinary  care,  but  not  re- 
quired to  anticipate  danger;  Alabama  G.  S.  R.  Co.  v.  Coggins,  32  C.  C.  A.  5, 
•60  U.  S.  App.  140,  88  Fed.  459,  holding  passenger  alighting  at  intermediate 
station  for  reasonable  purpose  may  assume  carrier  is  exercising  due  care  for  his 
•safety. 

Cited  in  Illinois  C.  R.  Co.  v.  Daniels,  96  Miss.  325,  27  L.R.A. (N.S.)  131,  50  So. 
721,  holding  that  it  is  not  negligence  per  se  for  passenger  to  cross  track  of  rail- 
road to  reach  his  train  on  another  track,  to  fail  to  stop,  look  and  listen,  when  at 
time  of  attempt  to  cross  his  train  is  scheduled  to  stop  at  station;  Denver  City 
Tramway  Co.  v.  Hills,  50  Colo.  332,  36  L.R.A. (N.S.)  216,  116  Pac.  125,  holding 
that  doctrine  of  res  ipsa  loquitur  applies  where  street  car  company  leaves  one 
end  of  trolley  rope  lying  on  floor  in  such  way  that  passenger  attempting  to  alight 
becomes  entangled  in  it  and  is  injured  by  starting  of  car;  Layne  v.  Chesapeake  & 
O.  R.  Co.  66  W.  Va.  626,  67  S.  E.  1103,  to  the  point  that  passenger  does  not  lose 
his  status  as  such  by  alighting  at  station  for  exercise  or  for  lunch;  Denver  &  R. 
G.  R.  Co.  v.  Berry,  47  Colo.  592,  27  L.R.A. (N.S.)  764,  108  Pac.  172,  holding  car- 
rier's duty  to  provide  safe  passage  of  passenger  from  train  to  depot;  Illinois  C. 
R.  Co.  v.  Daniels,  —  Miss.  — ,  27  L.R.A. (N.S.)  131,  50  So.  721,  holding  it  not 
negligence  per  se  for  a  passenger  who  is  required  to  cross  the  track  to  reach  his 
train  on  another  track  to  fail  to  stop,  look  and  listen  for  trains  on  that  track 
where  his  attempt  to  cross  is  made  at  the  very  time  that  the  train  he  is  to  take 
is  scheduled  to  stop  at  station;  Chicago,  B.  &  Q.  R.  Co.  v.  Trover,  70  Neb.  291, 
'97  N.  W.  308,  holding  alighting  passenger  has  right  to  assume  that  company 
will  discharge  its  duty  in  making  way  safe. 

Cited  in  footnote  to  Chesapeake  &  O.  R.  Co.  v.  King,  49  L.  R.  A.  102,  which 
sustains  alighting  passenger's  right  to  presume  against  dangerous  operation  of 
trains. 

Cited  in  note  (13  L.R.A. (N.S.)  621)  on  contributory  negligence  as  to  running 
train  or  car  between  standing  train  and  station. 

Distinguished  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb.  642,  57  L.  R.  A. 
:893,  87  Am.  St.  Rep.  666,  90  N.  W.  649,  holding  passenger  killed  on  leaving  train  at 
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unusual  place  at  intermediate  station  not  within  statute  making  carrier  liable 
unless  passenger  criminally  negligent  or  violating  known  rule;  Warner  v.  Balti- 
more &  O.  R.  Co.  7  App.  D.  C.  85,  holding  passenger  placing  himself  in  perilous 
position  guilty  of  contributory  negligence  in  absence  of  assurance  of  safety  by 
carrier;  Gregg  v.  Northern  P.  R.  Co.  49  Wash.  192,  94  Pac.  911,  holding  fact 
that  one  is  a  passenger  does  not  relieve  him  from  the  consequences  of  contribu- 
tory negligence  in  crossing  a  track  in  front  of  a  moving  train  without  stopping 
to  look  or  listen. 
JVes'lig-ence  as  question  for  jury. 

Approved  in  Warner  v.  Baltimore  &  0.  R.  Co.  168  U.  S.  347,  42  L.  ed.  496, 
18  Sup.  Ct.  Rep.  68,  holding  contributory  negligence  a  question  for  jury,  where 
one  crossing  tracks  at  depot  to  reach  cars  killed  by  incoming  train  ;  Union  P.  D. 
&  G.  R.  Co.  v.  Patterson,  4  Colo.  App.  577,  36  Pac.  913,  holding,  in  action  for  kill- 
ing animal,  negligence  of  carrier  question  for  jury. 

Cited  in  Dieckmann  v.  Chicago  &  X.  W.  R.  Co.  145  Iowa,  274,  31  L.R.A.(N.S-) 
350,  139  Am.  St.  Rep.  420,  121  N.  W.  676,  on  authority  of  courts  in  personal  in- 
jury cases,  to  dispose  of  questions  of  negligence  or  contributory  negligence  as 
matter  of  law. 

20  L.  R.  A.  730,  SULLIVAN  v.  ZEINER,  98  Cal.  346,  33  Pac.  209. 
Easement  of  support. 

Approved  in  Whiting  v.  Gaylord,  66  Conn.  344,  50  Am.  St.  Rep.  87,  34  Atl.  85,. 
holding  use  must  be  adverse  to  establish  easement  of  support  by  prescription. 

Cited  in  Humphreys  v.  Blasingame,  104  Cal.  44,  37  Pac.  804,  holding  in  order 
to  acquire  a  right  of  way  by  prescription  it  is  not  necessary  that  the  use  should 
amount  to  an  ouster  or  exclusion  of  the  defendant  from  a  right  to  use  the 
way. 

Cited  in  footnotes  to  Cabot  v.  Kingman,  33  L.  R.  A.  45,  which  holds  sewer  com- 
missioners liable  for  injury  to  land  and  buildings  by  settling  due  to  removal  of 
quick  sand  in  digging  sewer  trench;  Gildersleeve  v.  Hammond,  33  L.  R.  A.  46, 
which  holds  one  excavating  on  own  land  liable  for  injury  to  neighbor's  building 
from  caving-in  of  land. 

Cited  in  notes   (68  L.R.A.  680,  688)   on  liability  for  removal  of  lateral  or  sub- 
jacent support  of  land  in  its  natural  condition;    (10  Eng.  Rul.  Cas.  164)  on  right 
to  support  of  land  in  its  natural  state  and  to  support  of  buildings  thereon. 
Actionable  injury. 

Cited  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  992,  22  Mor.  Min.  Rep. 
164,  holding  interception  of  a  stream  by  a  shaft  and  percolation  thereto  was 
actionable  though  not  intended. 

20  L.  R.  A.  733,  KNOEDLER  v.  GLAENZER,  5  C.  C.  A.  305,  14  U.  S.  App.  336.. 

55  Fed.  895. 
Trade-name  or  firm  name. 

Cited  in  footnotes  to  Nolan  Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which 
sustains  right  of  one  using  family  name  as  tradename  to  prevent  deceptive  use 
of  name  by  other  member  of  same  family;  Slater  v.  Slater,  61  L.  R.  A.  796, 
which  holds  firm  name  an  asset  of  partnership  which  executor  of  deceased  part- 
ner has  right  to  have  sold. 
Good 


Approved  in  Gregory  v.  Spieker,  110  Cal.  154,  52  Am.  St.  Rep.  70,  42  Pac.  576, 
holding  vendor  of  business  and  good  will  without  right  to  sell  some  preparation 
by  different  name  as  superior;  Slater  v.  Slater,  78  App.  Div.  455,  80  N.  Y.  Supp. 
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363,  holding  purchaser  of  good  will  may  advertise  himself  as  successor  to  old 
firm,  but  cannot  use  old  firm  name  unless  he  is  surviving  partner. 

Cited  in  footnotes  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  good 
will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased;  Ranft  v. 
Reimers,  60  L.  R.  A.  291,  which  holds  seller  of  good  will  of  business  entitled  to 
resume  business  under  own  name;  Hutchinson  v.  Nay,  68  L.R.A.  186,  which  sus- 
tains surviving  partner's  right  to  enter  into  competing  business  and  solicit  trade 
from  customers  of  old  firm,  notwithstanding  sale  of  good  will  as  part  of  firm 
assets  at  instance  of  personal  representative  of  deceased. 

Cited   in  notes    (19   L.R.A.  (N.S.)    766)    on  sale  of  business  and  good  will  as 
limitation  upon  right  of  vendor  to  compete;    (12  Eng.  Rul.  Cas.  463)   on  right  of 
vendor  of  good  will  to  set  up  rival  business. 
"Successor"   In  business. 

Approved  in  Martin  v.  Bowker,  163  Mass.  462,  40  N.  E.  766,  holding  purchaser 
of  business  and  good  will  from  one  to  whom  it  was  bequeathed  may  advertise 
himself  as  "successor"  where  vendor  authorized  him  to  do  so. 
Estoppel    by    silence. 

Cited  in  footnote  to  Davidson  v.  Jennings,  48  L.  R.  A.  340,  which  holds  estoppel 
to  deny  that  interest  in  mine  subject  to  lien  for  work  and  materials  does  not  arise 
from  part  owner's  silence  as  to  interest  in  contract  by  lessees. 

Cited  in  note   (11  Eng.  Rul.  Cas.  102)    on  estoppel  by  conduct. 

20  L.  R.  A.  737,  BRADY  v.  JOHNSON,  75  Md.  445,  26  Atl.  49. 
Enforcement   of  judgment   or  lien. 

Approved  in  McColgan  v.  Baltimore  Belt  R.  Co.  85  Md.  521,  36  Atl.  1026,  hold- 
ing execution  cannot,  in  absence  of  statute,  be  enforced  against  property  of  rail- 
road essential  to  performance  of  its  dusties;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W. 
Va.  487,  64  L.  R.  A.  505,  94  Am.  St.  Rep.  948,  44  S,.  E.  294,  holding  car  used  in 
transaction  of  interstate  commerce  not  subject  to  attachment;  Wall  v.  Norfolk 
&  W.  R.  Co.  52  W.  Va.  489,  64  L.  R.  A.  506,  94  Am.  St.  Rep.  948,  44  S.  E.  294, 
holding  test  of  exemption  is  whether  property  is  of  practical  use  in  operation  of 
franchise. 

Cited  in  footnotes  to  Central  Trust  Co.  v.  Moran,  29  L.  R.  A.  212,  which  denies 
right  to  enforce  judgment  against  railroad  company  by  levy  on  part  of  its  prop- 
erty, as  against  mortgagees  of  entire  property;  Stewart  v.  WTheeling  &  L.  E.  R. 
Co.  29  L.  R.  A.  438,  which  authorizes  sale  of  all  property  of  railroad  company 
to  satisfy  lien  of  judgment  creditor;  McNeal  Pipe  &  Foundry  Co.  v.  Rowland,  20 
L.  R.  A.  743,  which  requires  sale  of  waterworks  franchise  with  plant,  on  fore- 
closure of  mechanic's  lien;  Connor  v.  Tennessee  C.  R.  Co.  54  L.  R.  A.  687,  which 
denies  power  to  sell  section  of  railroad  separate  from  franchise  to  enforce  con- 
tractor's lien. 

Cited  in  notes   (30  L.R.A.  104)   on  injunction  against  execution  sales  or  other 
pi'oceedings   under  final   process;    (31   L.R.A. (N.S.)    636,   638)    on   execution   or 
judicial  sale  of  corporate  franchise  or  property  necessary  to  its  enjoyment. 
Sale   of   corporate   property. 

Cited  in  footnote  to  Spratt  v.  Livingston,  22  L.  R.  A.  453,  which  holds  lawful, 
attachment  and  sale  of  corporate  property  in  suit  against  comptroller  of  cur- 
rency as  successor  of  corporation. 

Cited  in  note   (25  L.  R.  A.  139)   on  validity  of  sale  of  real  estate  by  railroad 
corporation. 
Mortgage   on    after-acquired    property. 

Cited  in  Diggs  v.  Fidelity  &  Deposit  Co.  112  Md.  72,  75  Atl.  517,  holding  corpo- 
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rations  have  power  to  mortgage  property  to  be  acquired  in  the  future,  and  in 
such  case,  as  soon  as  the  property  is  acquired  by  the  mortgagor  the  lien  of  the 
mortgage  will  be  regarded  in  equity  as  fastening  upon  it. 

Cited  in  note    (109  Am.  St.  Rep.  525)   on  mortgage  of  property  to  be  subse- 
quently acquired. 
Property  in   custody   of   conrt. 

Cited  in  Forest  Lake  Cemetery  v.  Baker,  113  Md.  539,  77  Atl.  853,  holding  that 
leave  of  court  must  be  procured  in  order  to  sell  under  mortgage  corporate  prop- 
erty in  hands  of  receiver ;  Chesapeake  &  0.  Canal  Co.  v.  Western  Maryland  R.  Co. 
99  Md.  572,  58  Atl.  34,  holding  possession  of  property  by  court  cannot  be  disturbed 
without  consent  of  court. 

20  L.  R.  A.  743,  McNEAL  PIPE  &  FOUNDRY  CO.  v.  HOWLAND,  111  N.  C.  615, 

16  S.  E.  857. 
Mechanic's   lien   on  waterworks. 

Cited  in  Fulp  v.  Kernersville  Light  &  P.  Co.  157  N.  C.  156,  72  S.  E.  869,  to 
the  point  that  property  of  corporation  chartered  for  supplying  water  to  city  is 
subject  to  lien  for  materials  furnished. 
Judicial  sale  of  corporate  franchise. 

Cited  in  note  (31  L.R.A. (N.S.)  638,  641)  on  execution  or  judicial  sale  of  corpo- 
rate franchise  or  property  necessary  to  its  enjoyment. 
Definition  of  fare. 

Cited  in  Philadelphia  v.  Philadelphia  Rapid  Transit  Co.  228  Pa.  332,  77  Atl. 
501,  21  Ann.  Cas.  87  (dissenting  opinion),  on  fare  as  rate  of  charge  for  carriage 
of  passengers. 

:20  L.  R.  A.  752,   SPERB  v.  METROPOLITAN  ELEV.  R.   CO.   137   N.  Y.   155, 

32  N.  E.  1050. 
Damages   from   operation   of  railroad. 

Approved  in  Livingston  v.  Metropolitan  Elev.  R.  Co.  138  N.  Y.  78,  33  N.  E. 
732,  holding  easements  aside  from  damage  to  land  have  only  nominal  value,  and 
that  special  benefits  should  be  offset  against  consequential  damages;  Purdy  v. 
Manhattan  R.  Co.  3  Misc.  51,  22  N.  Y.  Supp.  943,  holding  injury  to  easement  of 
light  and  air  due  to  future  operation  of  elevated  road  should  be  considered  in 
fixing  amount  of  damages;  Johnston  v.  New  York  Elev.  R.  Co.  10  Misc.  139,  30 
N.  Y.  Supp.  920,  holding  maintenance  of  railroad  structure  and  operation  of 
trains  thereon,  single  element  of  damage;  Taylor  v.  New  York  &  H.  R.  Co.  27 
App.  Div.  202,  50  N.  Y.  Supp.  697,  holding  railroad  liable  to  private  owner  for 
injury  due  to  use  of  temporary  structure  erected  for  its  convenience;  Herman  v. 
Manhattan  R.  Co.  58  App.  Div.  373,  68  N.  Y.  Supp.  1020,  holding  principle  ap- 
plicable in  making  award  for  future  damages  to  obviate  injunction  same  as  in 
•condemnation  proceedings. 

Cited  in  Pratt  v.  New  York  C.  &  H.  R.  R.  Co.  90  Hun,  86,  35  N.  Y.  Supp.  557, 
refusing  to  enjoin  construction  of  railroad  cut  to  obviate  grade  crossing,  without 
proof  of  substantial  damages  to  abutting  owner. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R. 
A.  237,  Avhich  denies  right  to  recover  for  injury  to  apartment  house  from  ele- 
vated road  crossing  highway  19  feet  away;  Jenkins  v.  Pennsylvania  R.  Co.  57  L. 
~R.  A.  309,  which  sustains  right  to  more  than  nominal  damages  for  emission  from 
locomotives  of  smoke  denser  than  necessary;  Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  61  L.  R.  A.  188,  which  holds  construction  of  roundhouse  for  housing  en- 
gines not  render  owner  liable  for  nuisance  created  by  tenant's  improper  manner 
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of  using;  Smith  v.  St.  Paul,  M.  &  M.  R.  Co.  70  L.R.A.  1018,  which  denies  liability 
to  make  compensation  for  injuries  to  neighboring  property  as  necessary  result 
of  skilful  operation  of  railroad  caused  by  usual  noises,  fumes,  and  odors  attend- 
ant thereon. 

Cited  in  note  (85  Am.  St.  Rep.  310)   on  noise  and  smoke  elements  of  damages 
from  operation  of  railroad. 
Compensation  for  construction  of  elevated  railway. 

Approved  in  De  Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179  Mo.  706,  64  L. 
R.  A.  963,  footnote  p.  959,  101  Am.  St.  Rep.  524,  79  S.  W.  386,  holding  abutting 
owners  entitled  to  compensation  for  construction  of  elevated  railway  track  in 
public  street. 

Cited  in  footnote  to  De  Geofroy  v.  Merchants'  Bridge  Terminal  R.  Co.  64 
L.R.A.  959,  which  sustains  right  of  abutting  owner  to  compensation  for  construc- 
tion of  elevated  railroad  track  in  a  public  street. 

Cited  in  note  (1  L.R.A.  (N.S.)   119)   on  elevated  railroad  cases. 
Compensation   for   construction   of   street   railway. 

Cited  in  Duncan  v.  Nassua  Electric  R.  Co.  127  App.  Div.  254,  111  N.  Y.  Supp. 
210,  holding  surface  railway  an  additional  burden  to  adjoining  owners  and  must 
make  compensation  to  them,  if  it  lays  its  tracks  without  their  consent  or  in- 
stituting condemnation  proceedings  it  becomes  a  trespasser. 

Cited  in  note  (36  L.R.A. (N.S.)  788,  828)  on  abutter's  right  to  compensation  for 
railroads  in  streets. 
Enjoining  acts   disturbing:  physical  comfort. 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.R.A.  228,  which 
holds  acts  disturbing  physical  comfort  to  an  injurious  extent  may  be  restrained; 
Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which  holds  that  manufacturer  of 
pig  iron  will  be  enjoined  from  changing  manner  of  operating  furnaces  if  result 
is  to  cast  ore  dust  on  neighboring  residential  property  in  such  quantity  as  to 
destroy  homes  or  other  property  there  situated. 
Recovery  for  profits. 

Approved  in  Reisert  v.  New  York,  69  App.  Div.  312,  74  N.  Y.  Supp.  673,  holding- 
there  can  be  no  recovery  for  profits  which  might  have  been  realized  but  for  tres- 
pass on  real  property  complained  of. 
Elevated  railroad  as  trespasser. 

Cited  in  Kernochan  v.  Manhattan  R.  Co.  161  N.  Y.  350,  55  N.  E.  906,  to  point 
that  elevated  railroad  is  trespasser  by  reason  of  invasion  of  easements  of  light, 
air,  and  access. 
Money  paid  to  acquire  easemerts  as  real  estate. 

Approved  in  Ford  v.  Livingston,  140  N.  Y.  166,  35  N.  E.  437,  holding  money- 
paid  by  elevated  railroad  to  acquire  easements  in  street,  real  estate. 

20  L.  R.  A.  759,  LANAHAN  v.  HEAVER,  77  Md.  605,  26  Atl.  866. 

Report  of  subsequent  appeal  in  79  Md.  415,  29  Atl.  1036. 
Jury  trial. 

Cited  in  Chappell  Chemical  &  Fertilizer  Co.  v.  Sulphur  Mines  Co.  85  Md.  682, 
36  Atl.  260,  as  decided  before  adoption  of  constitutional  amendment  requiring, 
litigants  to  elect  as  to  jury  trial  within  time  fixed. 
"Waiver   of   right. 

Approved  in  Caledonian  F.  Ins.  Co.  v.  Traub,  86  Md.  95,  37  Atl.  782,  holding- 
waiver  of  right  to  remove  cause  irrevocable. 

Cited  in  Alcorn  v.  Dennis,  25  Okla.  137,  105  Pac.  1012,  holding  that  when  jury 
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has  been  waived  as  to  trial  of  cause,  such  waiver  applies  to  all  issues  not  only 
then  existing  but  also  to  those  raised  by  subsequent  pleadings. 

Disapproved  in  Worthington  v.  Nashville,  C.  &  St.  L.  R.  Co.  114  Tenn.  185,  86 
S.  YV.  307,  4  Ann.  Cas.  ]002,  holding  stipulation  waiving  jury  trial  applies  only 
to  first  trial  and  not  to  retrial. 

20  L.  R.  A.  761,  MUTUAL  RESERVE  FUND  LIFE  ASSO.  v.  HURST,  78  Md. 

59,  44  Am.  St.  Rep.  266,  26  Atl.  956. 
Waiver  of  defense  by  interpleader. 

Approved  in  Clogg  v.  McDaniel,  89  Md.  422,  43  Atl.  795,  holding  defense  on  be- 
half of  insurance  company  precluded  where  it  has  admitted  liability  by  paying 
money  into  court. 
Assignment   of   policy. 

Cited  in  Fitzgerald  v.  Rawlings,  114  Md.  47-6,  79  Atl.  915,  Ann.  Cas.  1912  A, 
650,  holding  that  creditor  who  to  secure  payment  of  his  debt  takes  assignment  of 
insurance  policy  for  his  benefit,  is  entitled  to  proceeds  of  policy. 

Cited  in  footnotes  to  Steinback  v.  Diepenbrock,  44  L.  R.  A.  417,  which  author- 
izes assignment  of  policy  to  one  having  no  insurable  interest;  Chamberlain  v. 
Butler,  54  L.  R.  A.  338,  which  sustains  right  to  assign  policy  on  own  life  to  one 
without  insurable  interest;  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L. 
R.  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall  be  void 
as  to  all  above  debt  due  assignee;  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds 
complete  gift  not  made  by  verbal  assignment  of  life  policy,  accompanied  with 
words  indicating  intent  to  give  and  delivery  of  policy;  Opitz  v.  Karel,  62  L.  R. 
A.  982,  which  holds  gift  of  policy  by  delivery  valid  if  insurer  does  not  enforce 
requirement  that  assignment  be  in  writing;  American  Mut.  L.  Ins.  Co.  v.  Ber- 
tram, 64  L.  R.  A.  935,  which  holds  assignee  of  policy  void  by  statute  may  re- 
cover premiums  paid  on  assurance  of  company's  officer  and  agent  that  policy 
is  valid  and  assignment  good;  Hinton  v.  Mutual  Reserve  Fund  L.  Asso.  65  L.R.A. 
161,  which  holds  insurance  company  not  liable  on  policy  issued  to  wife  of  mort- 
gagor and  assigned  by  her  to  mortgagee  as  security  for  the  debt;  Gordon  v.  Ware 
Nat.  Bank,  67  L.R.A.  550,  which  holds  assignment  of  life  policy  immediately  on 
its  issue  to  evade  rule  against  issuing  policy  to  one  without  insurable  interest 
renders  assignment  void. 

Cited  in  notes   (52  Am.  St.  Rep.  565)   on  assignment  of  mutual  or  membership 
life  or  accident  insurance  policy;    (87  Am.  St.  Rep.  502)    on  assignment  of  life 
insurance  policies. 
Conflict  of  laws. 

Cited  in  footnotes  to  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  as 
to  law  governing  effect  of  answers  in  application  for  policy  and  their  use  in 
evidence;  Cravens  v.  New  York  L.  Ins.  Co.  53  L.  R.  A.  305,  which  holds  life 
policies  of  foreign  company  taking  effect  on  delivery  and  collection  of  premium 
governed  by  law  of  state  of  delivery,  notwithstanding  provision  in  policy;  Swing 
v.  Munson,  58  L.  R.  A.  223,  which  holds  insurance  contract,  valid  where  made, 
not  enforceable  in  state  where  property  located,  whose  laws  directly  violated. 

Cited  in  notes   (63  L.R.A.  859)  on  conflict  of  laws  as  to  assignment  of  policy; 
(104   Am.   St.   Rep.   487)    on  conflict  of   laws   as  to  nonforfeiture  of   insurance 
policy. 
Moral  obligation  as  consideration. 

Cited  in  Lyell  v.  Walbach,  113  Md.  579,  33  L.R.A.  (N.S.)  744,  77  Atl.  1111, 
holding  that  moral  obligation  of  married  woman  to  pay  for  supplies  for  family 
use  at  time  when  she  had  no  legal  power  to  contract  for  them  is  not  sufficient 
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to  support  her  promise  after  her  disability  has  been  removed  to  make  such  pay- 
ment. 

Cited  in  notea  (53  L.R.A.  354)  on  moral  obligation  as  consideration  for  prom- 
ise; (26  L.R.A.  (X.S.)  522)  on  moral  obligation  as  consideration  for  express 
promise. 

Dictum  disapproved  in  Lin/  v.  Schuck,  106  Md.  232,  11  L.R.A. (N.S.)    79,7,  124 
Am.  St.  Rep.  481,  67  Atl.  286,  14  Ann.  Cas.  495,  holding  mere  moral  obligation 
not  sufficient  consideration  for  a  contract. 
L.ej?al  representatives. 

Approved  in  Preston  v.  Connecticut  Mut.  L.  Ins.  Co.  95  Md.  112,  51  Atl.  838, 
holding  insurance  payable  to  beneficiary  or  her  legal  representatives  payable  to 
her  representative  instead  of  executor  of  insured,  where  beneficiary  died  first. 

Cited  in  Waters  v.  Kopp,  34  App.  D.  C.  580,  holding  the  usual  construction  given 
the  words  "legal  representatives"  when  used  in  an  insurance  policy  is  that  of 
•"executor,  administrator,  and  assigns"  thus  making  the  policy  payable  to  estate 
of  the  insured  in  the  absence  or  death  of  a  named  beneficiary. 

Cited  in  note  (30  L.  R.  A.  610)  on  who  are  "legal  representatives"  within 
meaning  of  life  insurance  policy. 

20  L.  R.  A.  765,  MILLER  v.  AMERICAN  MUT.  ACCI.  INS.  CO.  92  Tenn.  167, 

21  S.  W.  39. 
Ultra,  vires. 

Approved  in  Tod  v.  Kentucky  Union  Land  Co.  57  Fed.  51,  holding  corporation 
•cannot,  in  absence  of  express  authority,  guarantee  for  accommodation  the  obli- 
gations of  another  corporation;  Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R. 
€o.  22  C.  C.  A.  413,  43  U.  S.  App.  550,  75  Fed.  467,  holding  guaranty  of  bonds 
of  one  corporation  by  another  not  ultra  vires  because  not  made  by  directors  on 
petition  of  stockholder;  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  150, 
70  Am.  St.  Rep.  149,  77  N.  W.  868,  holding  members  of  corporation  not  liable 
as  partners  because  officers  do  illegal  business;  Portneuf  Lodge  No.  20,  I.  O.  0. 
F.  v.  Western  Loan  &  Sav.  Co.  6  Idaho,  678,  59  Pac.  362,  canceling  mortgage  as 
cloud  on  title,  where  contract  usurious  and  ultra  vires  and  principal  sum  bor- 
rowed has  been  repaid,  and  referring  with  approval  to  annotation  in  20  L.  R.  A. 
765. 

Cited  in  Clark  v.  Memphis  Street  R.  Co.  123  Tenn.  245,  130  S.  W.  751,  holding 
that  in  absence  of  express  or  implied  statutory  power  one  corporation  cannot  pur- 
chase stock  in  another;  Jefferson  Bank  v.  Chapman-White  Lyons  Co.  122  Tenn. 
422,  123  S.  W.  641,  holding  that  corporation  note  given  for  stock  in  another  corpo- 
ration is  ultra  vires  and  not  collectible  by  payee;  Knapp  v.  Supreme  Commandery 
U.  0.  G.  C.  121  Tenn.  232,  118  S.  W.  390,  holding  all  statutes  under  which  a 
power  of  a  corporation  is  asserted  must  be  favorably  construed  to  the  state  from 
which  the  power  emanated,  and  against  the  grant  of  it. 

Cited  in  footnotes  to  Bank  of  Commerce  v.  Hart,  20  L.  R.  A.  780,  which  denies 
right  of  banking  corporation  to  own  stock  in  insurance  company;  Nims  v.  Mt. 
Hermon  Boys'  School,  22  L.  R.  A.  364,  which  denies  right  of  educational  cor- 
poration operating  ferry,  to  set  up  defense  of  ultra  vires  as  against  negligence; 
Best  Brewing  Co.  v.  Klassen,  50  L.  R.  A.  765,  which  holds  signing  of  appeal 
bond  by  brewing  company  as  surety  for  customer  ultra  vires ;  First  Nat.  Bank  v. 
Guardian  Trust  Co.  70  L.R.A.  79,  which  holds  that  surety  company  with  charter 
power  to  finance  other  companies  which  is  actively  undertaken  to  do  so  as  to 
particular  one  in  whose  success  it  is  largely  interested  cannot  plead  ultra  vires 
as  defense  to  liability  as  surety  on  note  executed  to  obtain  necessary  funds 
for  it. 
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Cited  in  note  (70  Am.  St.  Rep.  168,  173,  174,  177)  on  ultra  vires  contracts  of- 
private  corporation. 

Disapproved  in  Tourtelot  v.  Whithed,  9   N".  D.  479,  84  N.  W.  8,  holding  con- 
tract, ultra  vires  because  of  particular  circumstances  under  which  it  was  made, 
not  void. 
Amendment  of  articles  of  company. 

Approved  in  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.  193  U.  S.  664,  48  L.  ed., 
836,  24  Sup.  Ct.  Rep.  549,  holding  reservation  by  life  insurance  company  of  right 
to  amend  its  articles  empowers  it  to  change  from  assessment  to  flat  premium, 
plan. 

Cited  in  Bigelow  v.  Calumet  &  H.  Min.  Co.  94  C.  C.  A.  13,  167  Fed.  724,  hold- 
ing statute  authorizing  mining  companies  to  purchase  and  hold  stock  in  other- 
mininw  companies  does  not  so  seriously  interfere  with  contract  between  companj 
and  shareholders  as  to  require  shareholders'  acceptance  as  an  amendment;  State 
ex  rel.  Fisher  v.  U.  S.  Grant  University,  115  Tenn.  259,  90  S.  W.  294,  holding  an 
amendment  which  does  not  change  the  character  of  the  business  and  simply  au- 
thorizes its  reasonable  extension  upon  lines  of  the  original  project  does  not  re- 
quire unanimous  consent  of  directors. 
Estoppel  to  deny  liability. 

Approved  in  Corey  v.  Sherman,  96  Iowa,  114,  32  L.R.A.  512,  64  N.  W.  828,. 
holding  members  of  mutual  company  who  know  of  issue  of  cash  policies  not 
estopped  from  denying  liability  thereon;  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker, 
107  Iowa,  149,  70  Am.  St.  Rep.  149,  77  N.  W.  868,  holding  mutual  insurance  com- 
pany not  estopped  from  setting  up  plea  of  ultra  vires  by  unlawful  acceptance  of 
premium  from  one  not  member. 

Cited  in  Standard  Sav.  &  Loan  Co.  v.  Aldrich,  20  L.R.A.  (N.S.)  398,  89  C.  C. 
A.  646,  163  Fed.  220,  holding  building  and  loan  association  not  estopped  to> 
plead  ultra  vires  in  an  action  for  money  loaned  to  it  to  meet  claims  of  with- 
drawing shareholders. 

Cited   in  note    (15   L.R.A. (N.S.)    504)    on  estoppel  of  building  association   to- 
assert  illegality  of  provision  that  stock  will  mature  at  fixed  time. 
Voluntary  exposure  to  unnecessary  danger. 

Approved  in  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  314,  47  U.  S.  App. 
260,  78  Fed.  763,  holding  voluntary  exposure  to  unnecessary  danger  imports  ex- 
posure with  intent  to  risk  consequences;  Conboy  v.  Railway  Officials  &  E.  Acci. 
Asso.  17  Ind.  App.  70,  60  Am.  St.  Rep.  154,  46  N.  E.  363,  holding  death  due  to- 
inadvertent  act  or  omission  not  voluntary  exposure  to  unnecessary  danger;  Em- 
ployers' Liability  Assur.  Corp.  v.  Anderson,  5  Kan.  App.  26,  47  Pac.  331,  hold- 
ing unnecessary  risk  does  not  violate  condition  of  policy  unless  it  had  a  causative 
connection  with  the  injury;  Lehman  v.  Great  Eastern  Casualty  &  Indemnity  Co.. 
7  App.  Div.  429,  39  N.  Y.  Supp.  912,  holding  "negligence"  and  "voluntary  ex- 
posure to  unnecessary  danger"  not  necessarily  nor  usually  synonymous;  Corn- 
well  v.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  L.  R.  A.  440,  69  N.  W.  191,  holding 
attempt  to  scale  bank  with  loaded  gun  in  hand  not  voluntary  exposure  to  un- 
necessary danger;  Union  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  597,  60  Am. 
St.  Rep.  873,  40  S.  W.  1080,  holding  aggressive  demonstration  by  insured  against 
,  person  who  shot  him  not  voluntary  exposure  to  unnecessary  danger  where  he  did 
not  know  latter  was  armed;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  671,  60  S.  W. 
492,  holding  one  killed  while  assaulting  another  did  not  voluntarily  expose  him- 
self to  unnecessary  danger,  unless  conscious  of  risk  assumed;  Jones  v.  United! 
States  Mut.  Acci.  Asso.  92  Iowa,  667,  61  N.  W.  485,  holding  fact  that  one  went 
into  house  of  ill-fame  and  passed  out  upon  sidewalk,  where  he  was  shot  during: 
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fight  between  others,  not  voluntary  exposure  to  unnecessary  danger;  Travelers 
Ins.  Co.  v.  Clark,  109  Ky.  356,  95  Am.  St.  Rep.  374,  59  S.  W.  7,  holding  one  who, 
ignorant  of  danger  from  escaping  steam,  sleeps  on  steamboat  boiler,  does  not 
voluntarily  expose  himself  to  unnecessary  danger. 

Cited  in  Whalen  v.  Peerless  Casualty  Co.  75  N.  H.  299,  73  Atl.  642,  holding  that 
•'voluntary  exposure  to  unnecessary  danger  or  obvious  risk"  within  meaning  of 
accident  policy  is  conscious  or  intentional  exposure  and  not  one  merely  accidental 
or  inadvertent;  Bateman  v.  Travelers'  Ins.  Co.  110  Mo.  App.  450,  85  S.  W.  128, 
holding  one  cannot  be  said  to  be  guilty  of  voluntary  exposure  to  danger  unless 
he  intentionally  and  consciously  assumes  the  risk  of  an  obvious  danger;  Diddle  v. 
Continental  Casualty  Co.  65  W.  Va.  174,  22  L.R.A.  (N.S.)  786,  63  S.  E.  962, 
holding  unconsciousness  of  the  danger  at  moment  of  injury  does  not  excuse  in- 
sured except  where  he  was  ignorant  of  the  danger  and  under  no  duty  from  the 
obviousness  thereof,  to  know  its  existence. 

Cited  in  footnote  to  Follis  v.  United  States  Mut.  Acci.  Asso.  28  L.  R.  A.  78, 
"which  holds  attempt  to  cross  bridge  on  ties,  voluntary  exposure  to  danger. 

Cited  in  notes  (40  L.R.A.  432,  434)  on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy;  .  (22  L.R.A. (N.S.)  779)  on  same 
point;  (139  Am.  St.  Rep.  707,  708)  on  voluntary  exposure  of  insured  to  danger. 

20  L.  R.  A.  776,  DUTCHER  v.  BUCK,  96  Mich.  160,  55  N.  W.  376. 
Existence  of  partnership. 

Approved  in  Canton  Bridge  Co.  v.  Eaton  Rapids,  107  Mich.  616,  65  N.  W.  761, 
holding  share  of  profits  may  be  treated  as  compensation  merely;  Scholtz  v.  Freud, 
128  Mich.  74,  87  N.  W.  130,  holding  participation  in  profits  alone  does  not  con- 
stitute partnership;  Grigsby  v.  Day,  9  S.  D.  593,  70  N.  W.  881,  holding  partici- 
pation in  profits,  without  interest  in  or  right  to  control  business,  does  not  make 
<one  a  partner. 

Cited  in  Canton  Bridge  Co.  v.  Eaton  Rapids,  107  Mich.  622,  65  N.  W.  761,  dis- 
senting opinion  by  Montgomery,  J.,  who  holds  designation  of  party  as  "agent," 
and  of  profits  as  "pay,"  immaterial  if  contract  constitutes  partnership;  Brother- 
ton  v.  Gilchrist,  144  Mich.  276,  115  Am.  St.  Rep.  397,  107  N.  W.  890,  holding  per- 
sons interested  in  a  joint  venture  are  not  partners  unless  one  of  them  has  clothed 
the  other  with  an  agency  to  act  in  his  behalf  in  the  business. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Webster  v. 
Clark,  27  L.  R.  A.  126,  which  holds  partnership  with  community  of  interest  in 
capital  and  profits,  created  by  so-called  lease ;  Brandon  v.  Connor,  63  L.R.A. 
£60,  which  holds  partnership  as  to  third  persons  constituted  by  agreement 
with  contractors  for  construction  of  railroad  to  furnish  services  and  part  of 
necessary  animals  for  use. 

Cited  in  notes  (18  L.R.A. (N.S.)  976,  987,  989,  997,  1002,  1051,  1080)  on  effect 
of  agreement  to  share  profits  to  create  partnership;  (115  Am.  St.  Rep.  414,  418, 
421,  431)  on  what  constitutes  a  partnership. 

20  L.  R.  A.  780,  BANK  OF  COMMERCE  v.  HART,  37  Neb.  197,  40  Am.  St.  Rep. 
479,  55  N.  W.  631. 

Report  of  second  appeal  in  51  Neb.  487,  71  N.  W.  40. 
Power  of  cashier. 

Approved  in  People's  Sav.  Bank  v.  Hughes,  62  Mo.  App.  582,  holding  cashier, 
unless  specially  authorized,  cannot  discharge  surety  without  payment  of  debt; 
Sturdevant  Bros.  v.  Farmers  &  M.  Bank,  62  Neb.  474,  87  N.  W.  156,  holding 
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cashier  without  power  to  execute  undertaking  in   replevin   in  large  amount  a3 
mere  accommodation. 

Cited  in  Farmers'  &  M.  Bank  v.  Clancy,  103  Mich.  589,  128  N.  W.  752,  holding 
that  cashier  of  bank  has  no  implied  power  to  compromise  claim  of  bank;  Spon- 
berg  v.  First  Nat.  Bank,  18  Idaho,  532,  31  L.R.A.(N.S-)  742,  110  Pac.  716,  Ann. 
Cas.  1912  A,  95,  holding  that  leasing  of  property  belonging  to  national  bank  is 
not  within  ordinary  powers  and  duties  of  cashier;  State  Bank  v.  Forsyth,  41 
Mont.  265,  28  L.R.A.(X.S.)  508,  108  Pac.  914,  holding  that  cashier  of  bank  has 
no  authority  to  bind  bank  by  his  promise  that  one  signing  paper  without  con- 
sideration to  replace  that  of  cashier,  to  enable  bank  to  pass  inspection,  shall  not 
be  held  liable  thereon;  First  Xat.  Bank  v.  Alexander,  152  Ala.  588,  44  So.  866, 
holding  cashier  of  bank  has  no  authority  to  receive  anything  but  money  in  pay- 
ment of  a  note;  State  Bank  v.  Forsyth,  41  Mont.  265,  28  L.R.A.  ( N  .S. )  508,  108 
Pac.  914,  holding  cashier  had  no  authority  to  promise  maker  of  note  that  he 
should  not  be  called  upon  to  pay  it;  Bank  of  Ravenswood  v.  Wetzel,  58  W.  Va. 
6,  70  L.R.A.  310,  50  S.  E.  886,  6  Ann.  Cas.  48,  holding  cashier  of  bank  has  no 
implied  power  to  receive  money  for  interest  in  advance  on  a  note  owned  by  the 
bank,  and  agree  to  extend  the  time  of  payment  and  thus  discharge  an  indorser 
from  liability. 
Povcer  of  ha  nl.. 

Followed  in  Schofield  v.  Goodrich  Bros.  Bkg.  Co.  39  C.  C.  A.  78,  98  Fed.  273, 
holding  purchase  by  bank  of  stock  of  other  corporations  as  investment,  ultra 
vires  and  void. 

Cited  in  State  ex  rel.  Tyrrell  v.  Lincoln  Traction  Co.  90  Neb.  547,  134  N.  W. 
278,  to  the  point  that  banking  corporation  has  no  power  to  subscribe  for  stock 
of  another  corporation. 

Distinguished  in  Tourtelot  v.  Whithed,  9  N.  D.  476,  84  N.  W.  8,  holding  that 
bank  may  take  stock  in  payment  of  pre-existing  debt  if  it  believes  it  can  thus 
more  certainly  realize  the  money;  Hill  v.  Shilling,  69  Neb.  155,  95  N.  W.  24, 
holding  a  bank  in  order  to  secure  a  debt  due  from  an  insolvent  debtor,  may  take 
from  him  shares  of  stock  in  another  corporation  in  settlement  of  his  liability. 
What  are  "securitien." 

Approved  in  Wagner  v.  Scherer,  89  App.  Div.  203,  85  N.  Y.  Supp.  894,  holding 
that  promissory  note  given  for  liquor  drunk  on  seller's  premises  is  "security" 
given  for  liquor  debt  and  void  by  statute. 

20  L.  R.  A.  783,  SCHOPP  v.  ST.  LOUIS,  117  Mo.  131,  22  S.  W.  898. 
Use  of  street  by  railroad. 

Approved  in  Lockwood  v.  Wabash  R.  Co.  122  Mo.  100,  24  L.  R.  A.  520,  43  Am. 
St.  Rep.  547,  26  S.  W.  698,  holding  city  cannot  authorize  steam  railroad  in  nar- 
row highway  devoted  to  wholesale  business,  impairing  its  usefulness;  Corby  v. 
Chicago,  R.  I.  &  P.  R.  Co.  150  Mo.  465,  52  S.  W.  282,  and  Knapp,  S.  &  Co.  v. 
St.  Louis  Transfer  R.  Co.  126  Mo.  37,  28  S.  W.  627,  holding  city  without  right 
to  grant  railroad  such  use  of  streets  as  destroy  their  usefulness  or  interfere  with 
owner's  right  of  access;  Brown  v.  Chicago  G.  W.  R.  Co.  137  Mo.  537,  38  S.  W. 
1099,  holding  use  of  street  for  maintenance  of  switch  track,  public  use;  Stephen- 
son  v.  Missouri  P.  R.  Co.  68  Mo.  App.  650,  holding  use  of  track  in  street  for 
switching  and  storing  cars,  public  wrong  for  which  lot  owner  cannot  recover; 
Jarboe  v.  Carrollton,  73  Mo.  App.  350,  holding  city  liable  for  damage  to  abutting 
property  due  to  change  in  grade  made  by  authorized  street  railway;  De  Geofroy 
v.  Merchants'  Bridge  Terminal  R.  Co.  179  Mo.  708,  64  L.  R.  A.  964,  101  Am.  St. 
Rep.  524,  79  S.  W.  386,  holding  abutting  owners  entitled  to  compensation  for 
construction  of  elevated  railway  in  public  street. 
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Cited  in  Foudry  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  130  Mo.  App.  117,  109  S.  W. 
80,  holding  railroad  company  had  a  right  to  lay  switch  track  in  street  so  long 
as  it  did  not  unreasonably  obstruct  traffic;  Pepper  v.  Union  R.  Co.  113  Tenn.  60, 
85  S.  W.  864,  holding  city  cannot  consent  to  use  of  street  by  a  railroad  in  such 
a  manner  as  will  destroy  its  usefulness  as  a  street. 

Cited  in  footnotes  to  Lockwood  v.-Wabasn  R.  Co.  24  L.  R.  A.  516,  which  de- 
nies city's  power  to  authorize  steam  railroad  in  narrow  highway  devoted  to 
wholesale  business;  St.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co.  34  L.  R.  A.  184, 
which  denies  power  of  legislature  to  give  any  part  of  levee  as  permanent  site  for 
freight  warehouse. 

Cited  in  note  (106  Am.  St.  Rep.  240)  on  what  are  additional  servitudes  in 
highways. 

Private  nse  of  street. 

Approved  in  State  ex  rel.  St.  Louis  Underground  Service  Co.  v.  Murphy,  134 
Mo.  561,  34  L.  R.  A.  374,  56  Am.  St.  Rep.  515,  31  S.  W.  784,  holding  city  without 
power  to  grant  right  to  lay  subways  for  electric  wires  under  all  city  streets, 
where  private  business  only  is  contemplated;  State  ex  rel.  Belt  v.  St.  Louis,  161 
Mo.  383,  61  S.  W.  658,  holding  city  cannot  authorize  use  of  streets  for  advertising 
purposes. 

Cited  in  Perry  v.  Castner,  124  Iowa,  389,  66  L.R.A.  162,  100  N.  W.  84,  2  Ann. 
Cas.  363,  holding  municipality  may  not  authorize  location  and  construction  of 
an  area  way  so  as  to  work  injury  to  the  property  of  an  adjoining  owner;  State 
ex  rel.  Detienne  v.  Vandalia,  119  Mo.  App.  417,  94  S.  W.  1009;  Galloso  v.  Sikes- 
ton,  124  Mo.  App.  3^3,  101  S.  W.  715;  Morie  v.  St.  Louis  Transit  Co.  116  Mo. 
App.  24,  91  S.  W.  962, — holding  private  structures  which  are  inconsistent  with 
use  of  street  cannot  be  licensed. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies 
right  to  take  away  for  private  use  abutter's  easement  in  public  alley;   Eddy  v. 
Granger,  28  L.  R.  A.  517,  which  denies  power  of  city  to  give  vested  right  to  main- 
tain private  drain  in  highway. 
Power  of  city  over  street. 

Approved  in  Plattsburg  v.  Peoples'  Teleph.  Co.  88  Mo.  App.  311,  holding  use  of 
street  for  telephone  poles  and  wires,  proper  and  legal  use,  subject  to  regulation. 

Cited  in  Hook  v.  Bowden,  144  Mo.  App.  338,  128  S.  W.  261,  holding  that  plac- 
ing of  telephone  poles  and  stringing  wires  thereon  in  street  is  proper  use  of 
street;  Owensboro  v.  Cumberland  Teleph.  &  Teleg.  Co.  99  C.  C.  A.  1,  174  Fed. 
751;  Lancaster  v.  Briggs,  118  Mo.  App.  574,  96  S.  W.  314, — holding  it  lawful  to 
use  street  for  telephone  poles  and  wires  under  regulation;  Lacy  v.  Oskaloosa,  143 
Iowa,  710,  31  L.R.A.  (X.S.)  857,  121  N.  W.  542,  holding  resolution  permitting 
erection  of  hitching  posts  in  street  a  mere  license  and  could  be  revoked  at  any 
time. 

Cited  in  notes  (25  L.R.A.  (N.S.)  402,  405)  on  power  of  municipality  to  grant 
or  lease  space  on  street  or  sidewalk;  (125  Am.  St.  Rep.  353)  on  grant  by  city  of 
right  to  use  streets  and  sidewalks  for  private  purpose. 

Distinguished  in  Knapp,  S.  &  Co.  v.   St.  Louis,   153  Mo.  573,  55  S.  W.   104, 
holding  city  may  exercise  express  power  to  vacate  street. 
Jurisdiction  of  supreme  court. 

Approved  in  Placke  v.  Union  Depot  R.  Co.  140  Mo.  637,  41  S.  W.  915,  holding 
ordinance  destroying  owner's  right  of  access  to  street,  without  compensation,  in- 
volves constitutional  question  conferring  jurisdiction  on  supreme  court. 
Obstruction  of  street. 

Approved  in  Dries  v.  St.  Joseph,  98  Mo.  App.  615,  73  S.  W.  723,  holding  city 
cannot  obstruct  one  end  of  alley  to  detriment  of  abutting  property  owners. 
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Cited  in  footnote  to  Smith  v.  McDowell,  22  L.  R.  A.  393,  which  holds  stone  wall 
inclosing  area  way,  obstructing  street,  nuisance.  '  ^ 

Estoppel   of   city   to   remove    obstructions. 

Cited  in  Chapman  v.  Lincoln,  84  Neb.  541,  25  L.R.A.(N.S.)    407,  121  N.  \V. 
596,  holding  city  not  estopped  by  reason  of  its  past  failure  to  enforce  ordinances 
against   obstruction   of   sidewalks   from   subsequently   removing   all   obstructions 
therefrom. 
Injunction  against   obstruction   In   street. 

Cited  in  McFall  v.  St.  Louis,  232  Mo.  728,  33  L.R.A.(N.S.)  475,  135  S.  W. 
51,  to  the  point  that  city  may  be  enjoined  by  abutting  owner  from  leasing  por- 
tions of  street  for  market  purposes  to  special  injury  of  such  owners;  Swinhart 
v.  St.  Louis  &  Suburban  R.  Co.  207  Mo.  435,  105  S.  W.  1043;  Williams  v.  Beatty, 
139  Mo.  App.  174,  122  S.  W.  323;  Downing  v.  Corcoran,  112  Mo.  App.  650,  87 
S.  W.  114, — holding  private  citizen  who  has  been  injured  by  obstruction  in  street 
may  maintain  injunction  against  same. 
Public  use  of  street. 

Cited  in  Zimmerman  v.  Metropolitan  Street  R.  Co.  154  Mo.  App.  301,  134  S. 
W.  40,  holding  that  abutting  owner  has  same  right  as  public  in  street  and  in 
addition  has  special  ingress  and  egress. 

Distinguished  in  Seibert  v.  Missouri  P.  R.  Co.  188  Mo.  673,  70  L.R.A.  79,  87 
S.  W.  995,  holding  erection  of  gates  by  railroad  company  at  crossing  under  re- 
quirement of  city  not  negligence. 
Municipal  license  of   nuisance. 

Cited  in  Sulton  v.  Parker-Washington  Co.  117  Mo.  App.  643.  93  S.  W.  289, 
holding  municipal  authority  will  not  legalize  nuisance  unless  its  existence  is 
necessary  for  the  public  good. 

20  L.  R.  A.  785,  FULLER  v.  KEMP,  138  N.  Y.  231,  33  N.  E.  1034. 
Mutual   assent. 

Approved  in  Jacobs  v.  Day,  5  Misc.  414,  25  N.  Y.  Supp.  763,  holding  retention 
of  goods  inferior  to  sample  on  refusal  of  seller  to  receive  them,  and  return  of 
part  of  purchase  price,  not  accord  and  satisfaction  in  absence  of  mutual  assent; 
Snow  v.  Reichman,  18  Misc.  235,  41  N.  Y.  Supp.  387,  holding,  to  constitute  accord 
and  satisfaction  of  unliquidated  claim  by  acceptance  of  part  in  discharge  of 
whole,  there  must  be  mutual  assent;  Bronner  Brick  Co.  v.  M.  M.  Canda  Co.  18 
Misc.  685,  76  N.  Y.  S.  R.  17,  42  N.  Y.  Supp.  14,  holding  partial  payment  does  not 
constitute  accord  and  satisfaction  in  absence  of  mutual  assent;  Marion  v.  Heim- 
bach,  62  Minn.  215,  64  N.  W.  386,  holding  part  payment  does  not  discharge  debt 
without  agreement  to  release  balance  and  accept  payment  as  accord  and  satis- 
faction; Girard  F.  &  M.  Ins.  Co.  v.  Canan,  195  Pa.  591,  46  Atl.  115,  holding  that 
to  constitute  accord  and  satisfaction  there  must  be  a  meeting  of  minds;  Sutton 
v.  Corning,  59  App.  Div.  590,  69  N.  Y.  Supp.  670,  holding  delivery  and  acceptance 
of  check  in  settlement  of  claim  for  goods  partially  destroyed  accord  and  satis- 
faction; Van  Aiken  v.  New  York,  18  App.  Div.  92,  79  N.  Y.  S.  R.  469,  45  N.  Y. 
Supp.  467,  holding  receipt  by  contractor  in  full  not  accord  and  satisfaction  whore 
parties  except  any  legal  claim  on  account  of  deduction  made;  Eames  Vacuum 
Brake  Co.  v.  Prosser,  157  N.  Y.  301,  51  N.  E.  986,  holding  principal's  acceptance 
of  sum  remitted  by  agent,  less  commissions,  not  accord  and  satisfaction  where 
principal  promptly  objected  to  commissions;  Strock  v.  Brigantine  Transp.  Co. 
23  Misc.  360,  51  N.  Y.  Supp.  327,  holding  retention  of  check  sent  in  full  settle- 
ment not  accord  and  satisfaction  where  creditor  claimed  balance  and  asked  state- 
ment, to  which  debtor  never  replied. 
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Cited  in  Howe  v.  Robinson,  13  Misc.  260,  34  X.  Y.  Supp.  85,  to  point  that  mutual 
assent  of  parties  an  essential  element  of  accord  and  satisfaction;  Johnson  v. 
Hall  Signal  Co.  23  App.  Div.  o87,  40  X.  Y.  Supp.  165,  dissenting  opinion  by 
Rumsey,  J.,  who  holds  assent  to  condition  implied  where  creditor  accepts  notes 
and  extends  time  of  payment  on  condition  that  sums  to  become  due  be  paid  him 
directly,  instead  of  through  another. 

Limited  and  distinguished  in  Eanies  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y. 
298.  51  N.  E.  986,  holding  mutual  assent  to  balance  struck  essential  to  account 
stated. 
Payment  must  be  clearly  tentlered   in   full. 

Approved  in  Kruger  v.  Geer,  26  Misc.  773,  56  N.  Y.  Supp.  1015,  holding  reten- 
tion of  check  and  receipted  statement  not  accord  and  satisfaction  when  check  not 
tendered  in  full  payment;  Rothschild  v.  Mosbacher.  26  App.  Div.  169,  49  N.  Y. 
Supp.  698,  holding  check  must  be  delivered  on  condition  that  its  use  is  payment 
in  full,  to  constitute  accord  and  satisfaction;  Freiberg  v.  Moffett,  91  Hun,  20,  36 
N,  Y.  Supp.  95,  holding  retention  of  draft  after  notice  that  it  must  be  returned 
or  accepted  in  full  payment,  accord  and  satisfaction ;  Horwich  v.  Western  Brew- 
ery Co.  95  111.  App.  172,  holding  payment  of  draft  for  lesser  amount  will  not 
discharge  debt,  when  such  claim  not  made  at  time  of  payment;  Lang  v.  Lane,  83 
111.  App.  548,  holding  party  seeking  to  settle  for  less  sum  must,  by  words  and 
conduct,  clearly  inform  creditor  what  is  sought  and  expected:  Pottlitzer  v.  Wes- 
son, 8  Ind.  App.  480,  35  N.  E.  1030,  holding  debtor  must  make  it  clearly  appear 
to  creditor  that  if  payment  is  accepted  it  is  in  full  satisfaction. 

Distinguished  in  Lapp  v.  Smith,  83  111.  App.  206,  holding  creditor  may  retain 
cheek,  return  notes,  and  sue  for  balance  where  check  and  notes  were  not  sent  in 
full ;  Hodges  v.  Truax,  19  Ind.  App.  658,  49  N.  E.  1079,  holding  sending  check 
for  less  sum  does  not  discharge  liquidated  claim  where  debtor  does  not  ask 
return  if  not  accepted  in  full. 
Discharge  of  debt  by  acceptance  of  less  sum. 

Approved  in  Whitaker  v.  Eilenberg,  70  App.  Div.  494,  75  N.  Y.  Supp.  106,  hold- 
ing acceptance  and  use  of  check  given  in  full  payment,  but  for  less  than  contract 
price,  bars  action  for  balance. 

Cited  in  Shelton  v.  Jackson,  20  Tex.  Civ.  App.  448,  49  S.  W.  415,  as  to  dis- 
charge of  whole  debt  by  payment  of  less  sum;  Hodges  v.  Truax,  19  Ind.  App.  656, 
49  N.  E.  1079,  to  point  that  acceptance  in  payment  from  debtor  of  negotiable  in- 
stunient  for  less  sum  discharges  original  debt;  Hunnicutt  Lumber  Co.  v.  Mobile 
&  O.  R.  Co.  2  Ala.  App.  440,  57  So.  73,  holding  that  payment  of  principal  when 
interest  is  not  stipulated  for  by  contract,  extinguishes  right  to  recover  interest: 
Cornell  v.  Taylor,  137  App.  Div.  498.  122  X.  Y.  Supp.  157:  Schuller  v.  Robinson, 
139  App.  Div.  105,  123  N.  Y.  Supp.  881, — holding  that  debtor's  payment  of  part 
of  conceded  indebtedness,  on  condition  that  acceptance  of  part  should  discharge 
liability  does  not  constitute  accord  and  satisfaction;  South  Side  Coal  Co,  v. 
Gross,  157  111.  App.  220,  holding  that  to  constitute  accord  and  satisfaction  of 
disputed  claim  it  is  necessary  that  money  be  in  satisfaction  of  claim  and  upon 
that  condition;  Frye  v.  Hubbell,  74  X.  H.  366,  17  L.R.A.  (X.SJ  1202.  tiS  Atl.  325. 
holding  the  payment  and  acceptance  of  a  sum  less  than  the  amount  due  in  full 
satisfaction  and  discharge  of  a  debt  is  a  defense  to  an  action  for  the  collection  of 
the  balance. 

Cited  in  footnotes  to  Clayton  v.  Clark.  37  L.R.A.  771.  which  holds  distinct  ac- 
ceptance of  less  sum  than  actually  due.  in  full  satisfaction,  sufficient;  Engbret- 
son  v.  Seiberling,  64  L.R.A.  75,  which  holds  acceptance  of  part  of  amount  due 
from  insolvent  debtor,  satisfaction  of  entire  debt;  Dreyfus  v.  Roberts,  69  L.R.A. 
S23,  which  holds  debt  discharged  by  payment' of  less  than  is  due  on  full  execution 
L.R.A.  Au.  Vol.  III.— 49. 
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i 
of  agreement  to  that  effect  evidenced  by  written  receipt  in  full  satisfaction. 

Cited  in  notes  (35  L.R.A. (N.S.)  34)  on  payment  by  commercial  paper;  (35 
L.R.A.  (N.S.)  820)  on  sale,  or  agreement  to  sell,  commercial  paper  to  one 
primarily  liable  thereon;  (]00  Am.  St.  Rep.  411)  on  accord  and  satisfaction. 

Distinguished  in  Harby  v.  Her.es,  45  Misc.  370.  90  N.  Y.  Supp.  461,  holding 
where  creditor  accepted  a  check  "in  full  payment"  and  immediately  notified  debtor 
of  an  intention  to  sue  for  the  balance  there  was  no  accord  and  satisfaction. 
When   cluiiu   liquidated. 

Approved  in  Simons  v.  Supreme  Council,  A.  L.  of  H.  82  App.  Div.  619,  81  N, 
Y.  Supp.  1014,  holding  acceptance  of  less  sum  in  payment  of  liquidated  claim 
does  not  discharge  debt;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Helm,  109  Ky.  394,  59  S. 
W.  323,  holding  retaining  less  sum  does  not  discharge  liquidated  demand  for 
greater  amount. 

Cited  in  Seattle,  R.  &  S.  R.  Co.  v.  Seattle-Tacoma  Power  Co.  63  Wash.  646, 
116  Pac.  289,  to  the  point  that  where  demand  is  liquidated  acceptance  of  less  sum 
will  not  discharge  debt  even  if  receipt  is  given;  Wherley  v.  Rowe,  106  Minn. 
496  119  N.  W.  222,  holding  in  order  to  constitute  an  accord  and  satisfaction 
of  a  liquidated  demand  or  one  capable  of  liquidation  a  part  payment  must  be 
accepted  by  the  creditor  in  full  and  the  acceptance  supported  by  a  new  con- 
sideration sufficient  to  support  a  running  contract;  Drewry-Hughes  Co.  v.  Davis, 
151  N.  C.  298,  66  S.  E.  139,  holding  certification  by  creditor  of  check  for  less 
sum  than  amount  due  stating  that  it  is  in  full  payment,  accord  and  satis- 
faction. 

Cited  in  notes  (11  L.R.A. (N.S.)  1018)  on  part  payment  as  consideration  for 
discharge  of  liquidated  and  undisputed  debt;  (21  L.R.A. (N.S.)  1005)  on  pay- 
ment of  part  of  undisputed  debt  as  consideration  for  its  discharge. 

Distinguished  in  Kelley  v.  Lawrence  Bros.  78  App.  Div.  485,  79  N.  Y.  Supp. 
914,  holding  retention  of  check  for  less  sum  will  not  discharge  liquidated  and 
undisputed  demand. 
When   claim   unliquidated. 

Cited  in  Lestienne  v.  Ernst,  5  App.  Div.  376,  39  N.  Y.  Supp.  199,  and  Lewin- 
son  v.  Montauk  Theater  Co.  60  App.  Div.  576,  69  N.  Y.  Supp.  1050,  holding  ac- 
ceptance of  check  tendered  in  full  payment  discharges  unliquidated  demand ; 
Lindsay  v.  Gager,  11  App.  Div.  99,  42  N.  Y.  Supp.  851,  holding  acceptance  of 
money  as  payment  in  full  shows  accord  and  satisfaction  as  against  unliquidated 
claim;  Emslie  v.  Livingston,  34  App.  Div.  137,  54  N.  Y.  Supp.  492,  holding  agree- 
ment to  accept  specified  svim  in  settlement  of  unliquidated  demand  valid  in  ab- 
sence of  fraud  or  mistake,  where  extent  of  liability  is  in  dispute;  Hamilton  v. 
Stewart,  105  Ga.  302,  31  S.  E.  184,  holding  use  of  check  sent  to  cover  balance  of 
account  between  parties  bars  recovery  of  greater  sum ;  Lapp  v.  Smith,  183  111. 
183,  55  N.  E.  717,  holding  offer  of  check  and  notes  in  adjustment  of  unliquidated 
demand  must  be  accepted  or  rejected  as  a  whole;  Talbott  v.  English,  156  Ind. 
313,  59  N.  E.  857,  holding  acceptance  of  check  tendered  in  full  payment  of  rent 
after  suit  brought,  accord  and  satisfaction;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Buck- 
staff,  65  Neb.  339,  91  N.  W.  426,  holding  acceptance  of  less  sum,  tendered  in  set- 
tlement of  disputed  claim,  bars  recovery  of  balance;  Greenlee  v.  Mosnat,  116 
Iowa.  541,  90  N.  W.  338,  holding  acceptance  of  sum  tendered  in  satisfaction  of 
unliquidated  demand  constitutes  accord  and  satisfaction;  Redmond  v.  Atlanta 
&  B.  Air-Line  R.  Co.  129  Ga.  140,  58  S.  E.  874;  Boisnot  v.  Wilson,  109  App. 
Div.  572,  96  N.  Y.  Supp.  581;  Dunn  v.  Whalen,  120  App.  Div.  731,  105  N.  Y. 
Supp.  588;  Rauh  v.  Wolf,  59  Misc.  420,  110  N.  Y.  Supp.  923;  Ravenswood 
Paper  Mill  Co.  v.  Dix,  61  Misc.  237,  113  N.  Y.  Supp.  721;  Root  v.  New  Haven 
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Trust  Co.  82  Conn.  606,  74  Atl.  950, — holding  same;  Canton  Union  Coal  Co. 
v.  Parlin  &  0.  Co.  117  111.  App.  625,  holding  \vlien  a  party  makes  an  offer  of  a 
certain  sum  to  settle  an  unliquidated  claim  and  attaches  thereto  a  condition 
that  the  same  if  accepted  at  all,  must  be  received  in  full  satisfaction  and  the 
other  party  receives  the  money,  he  does  so  subject  to  conditions  attached,  and 
an  accord  and  satisfaction  is  established. 

Cited   in   notes    (14   L.R.A.  (X.S.)    443,   444)    on   acceptance  of   remittance   of 
part  of  unliquidated  or  disputed  claim,  accompanied  with  statement  importing 
that  it  is  "in  full,"  as  accord  and  satisfaction;    (1  Eng.  Rul.  Cas.  402)   on  part 
payment  of  claim  for  unliquidated  damages  as  a  satisfaction. 
Whether    claim    liquiduted    or    nnliqnidnted. 

Approved  in  Abelson  v.  Gordon,  36  Misc.  812,  74  N.  Y.  Supp.  863,  holding  dis- 
pute as  to  quality,  but  not  as  to  price  of  goods,  does  not  render  claim  unliqui- 
dated so  that  part  payment  will  discharge  debt;  Bingham  v.  Browning,  97  111. 
App.  455,  holding  that  if  any  part  of  demand  is  in  good  faith  disputed  it  is 
unliquidated. 

Cited  in  Lestienne  v.  Ernst,  5  App.  Div.  378,  39  N.  Y.  Supp.  199    (dissenting 
opinion),  majority  holding  demand  showing  something  due  not  liquidated  unless 
it  appears  how  much  is  due. 
Disputed    claim. 

Approved  in  St.  Joseph  School  Board  v.  Hull,  72  Mo.  App.  409.  holding  accept- 
ance of  less  sum  discharges  debt  where  claim  disputed ;  Treat  v.  Price,  47  Neb. 
883.  66  N.  W.  834,  holding  receipt  of  smaller  amount  may  discharge  disputed 
claim;  Bernard  v.  Henry  Werner  Co.  19  Misc.  176,  43  N.  Y.  Supp.  220;  Amer  v. 
Folk,  27  Misc.  636,  58  N.  Y.  Supp.  397 ;  Reynolds  v.  Empire  Lumber  Co.  85  Hun, 
472,  33  N.  Y.  Supp.  Ill, — holding  use  of  check  given  in  settlement  of  disputed 
claim  bars  action  for  balance;  Komp  v.  Raymond,  42  App.  Div.  36,  58  N.  Y. 
Supp.  909,  holding  collection  of  check  given  in  discharge  of  unliquidated  and 
disputed  claim  binding  in  absence  of  Iraud  or  misrepresentation;  Brown  v.  Symes, 
83  Hun,  160,  31  N.  Y.  Supp.  629;  Cleveland  v.  Toby,  36  Misc.  320,  73  N.  Y.  Supp. 
544;  Vorhis  v.  Elias,  54  App.  Div.  413,  56  N.  Y.  Supp.  134;  Anderson  v.  Stand- 
ard Granite  Co.  92  Me.  432,  69  Am.  St.  Rep.  522,  43  Atl.  21;  and  note  to  main 
case  cited  in  Hull  v.  Johnson,  22  R.  I.  68,  46  Atl.  182, — holding  use  of  check  given 
in  full  settlement  of  disputed  claim  an  accord  and  satisfaction;  Jones  v.  Keeler, 
40  Misc.  224,  81  N.  Y.  Supp.  648,  holding  that  acceptance  of  check  tendered  in 
full  payment  of  disputed  claim  constitutes  accord  and  satisfaction;  Laroe  v. 
Sugar  Loaf  Dairy  Co.  87  App.  Div.  588,  84  N.  Y.  Supp.  609,  holding  acceptance 
of  check  tendered  in  full  payment  of  disputed  claim  constitutes  accord  and 
satisfaction. 

Cited  in  Coale  v.  Suckert,  18  Misc.  80,  41  N.  Y.  Supp.  583,  holding  question  of 
accord  and  satisfaction  of  disputed  liability  not  presented  by  record;  Laugh- 
man  v.  Sun  Pipe  Line  Co.  52  Tex.  Civ.  App.  489,  114  S.  W.  451,  holding  that 
where  person  denies  further  obligation  under  contract,  in  good  faith,  but  after- 
wards pays  part  of  amount  demanded  thereunder  for  purpose  of  settlement, 
payment,  operates  as  accord  and  satisfaction;  Jersey  Island  Dredging  Co.  v. 
Whitney,  149  Cal.  277,  86  Pac.  509,  holding  receipt  for  certain  amount  in 
full  satisfaction  of  all  claims  sufficient  accord  and  satisfaction  and  cannot  be 
raised  by  parol  evidence :  State  v.  Lawrence,  79  Kan.  262.  100  Pac.  485,  hold- 
ing where  claim  is  doubtful,  in  fact,  or  law,  the  payment  of  any  sum,  however 
small  in  satisfaction  of  the  demand  will  support  a  compromise  and  satisfy  the 
claim;  Andrews  v.  Haller  Wall  Paper  Co.  32  App.  D.  C.  396,  16  Ann.  Cas.  192, 
holding  where  claim  is  unliquidated  or  honestly  in  dispute,  the  payment  and 
acceptance  of  a  less  sum  than  that  claimed  operates  as  an  accord  and  satis- 
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faction;  Barham  v.  Bank  of  Delight,  94  Ark.  164,  27  L.R.A.(K.S.)  441,  126 
S.  W.  394;  Canton  Union  Coal  Co.  v.  Parlin  &  0.  Co.  215  111.  248,  106  Am. 
St.  Rep.  162,  74  N.  E.  143;  Cooper  v.  Yazoo  &  M.  Valley  R.  Co.  82  Miss.  644, 
35  So.  162, — holding  receipt  by  creditor  of  smaller  amount  tendered  him  by 
debtor  as  full  settlement  is  an  accord  and  satisfaction  although  creditor  states 
when  he  accepts  it  that  he  cannot  accept  it  in  full  settlement;  Bandman  v.  Finn, 
185  N.  Y.  514,  12  L.R.A.(N.S.)  1137,  78  N.  E.  175,  as  to  payment  of  less  sum 
being  accord  and  satisfaction  if  the  claim  is  bona  fide;  Williams  v.  Bienenzucht, 
54  Misc.  211,  104  N.  Y.  Supp.  438;  Schwartz  v.  Hirsch,  56  Misc.  021,  107  N.  Y. 
Supp.  796, — holding  that  acceptance  of  money  sent  as  full  settlement  of  dis- 
puted claim  is  conclusive  upon  party  so  accepting. 

Distinguished  in  Laroe  v.  Sugar  Loaf  Dairy  Co.  180  N.  Y.  371,  73  X.  E.  61, 
holding  when  defendant  was  notified  in  advance  that  if  he  sent  a  check  it  would 
only  be  credited  on  account  the  acceptance  of  check  by  plaintiff  did  not  consti- 
tute  an   accord   and   satisfaction. 
Payment  of  undisputed  part   of  claim. 

Approved  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  178  U.  S.  367,  44  L.  ed.  1106, 
20  Sup.  Ct.  Rep.  924,  holding  payment  of  part  of  disputed  claim  conceded  to  be 
due,  on  condition  it  be  received  in  full,  extinguishes  entire  debt;  Tanner  v. 
Merrill,  108  Mich.  61,  31  L.  R.  A.  172,  footnote  p.  171,  62  Am.  St.  Rep.  687,  65 
N.  W.  664,  holding  receipt  in  full,  given  without  protest  on  payment  of  undis- 
puted part  of  claim,  accord  and  satisfaction;  Snow  v.  Reichman,  18  Misc.  235, 
41  N.  Y.  Supp.  387,  holding  check  "in  full  of  all  claims"  not  accord  and  satis- 
faction of  disputed  claims,  when  it  is  exact  amount  of  separate  undisputed  bill 
rendered. 
Effect  of  protest  or  dissent  by  creditor. 

Approved  in  McCormick  v.  St.  Louis,  166  Mo.  335,  65  S.  W.  1038,  holding  ac- 
ceptance of  sum  tendered  in  settlement  of  disputed  claim  an  accord  and  satisfac- 
tion, although  accepting  party  protests;  Daugherty  v.  Herndon,  27  Tex.  Civ.  App. 
177,  65  S.  W.  891,  holding  acceptance  under  protest  of  less  sum  in  full  payment 
of  disputed  claim,  bar  to  recovery  of  balance;  Pollman  &  Bros.  Coal  &  Sprinkling 
Co.  v.  St.  Louis,  145  Mo.  659,  47  S.  W.  563,  holding  acceptance  of  sum  tendered 
in  satisfaction  of  unliquidated  demand  discharges  debt,  although  creditor  pro- 
tests; King  v.  Dorman,  26  Misc.  135,  55  N.  Y.  Supp.  876,  holding  use  of  check 
for  less  sum,  tendered  in  full  payment  of  disputed  claim,  evidence  of  accord  and 
satisfaction  although  creditor  asserted  he  accepted  it  on  account;  Wisner  v. 
Schopp,  34  App.  Div.  203,  54  X.  Y.  Supp.  543,  holding  collection  of  vendee's  check 
"in  full  payment,"  arising  from  sale  of  goods  under  vendor's  direction  after 
refusal  by  vendee,  a  full  settlement  although  vendor  wrote  that  he  accepted  it 
on  account;  Nassoiy  v.  Tomlinson,  148  N.  Y.  332,  51  Am.  St.  Rep.  695,  42  N.  E. 
715,  holding  retention  and  final  use  of  check  given  in  full  of  unliquidated  demand 
an  accord  and  satisfaction,  although  creditor  sent  receipt  on  account;  Genung 
v.  Waverly,  75  App.  Div.  611,  77  N.  Y.  Supp.  581,  holding  acceptance  and  use  of 
check  given  in  full  payment  an  accord  and  satisfaction,  although  creditor  claims 
larger  sum  is  due  him;  Mack  v.  Miller,  87  App.  Div.  363,  84  N.  Y.  Supp.  440, 
holding  retention  of  check  for  less  than  amount  claimed  not  accord  and  satisfac- 
tion when  creditor  refuses  to  accept  it  as  payment  in  full,  and  debtor  remains 
silent. 

Cited  in  Perin  v.  Cathcart,  115  Iowa,  557,  89  N.  W.  12,  to  proposition  that  ac- 
ceptance of  tender  may  amount  to  accord  and  satisfaction,  although  creditor  says 
he  will  not  accept  it  as  such;  Logan  v.  Davidson,  18  App.  Div.  356,  79  N.  Y.  S. 
R.  962,  45  N.  Y.  Supp.  961,  holding  acceptance  and  collection  of  check  "m  full 
settlement"  an  accord  and  satisfaction,  although  creditor  states  he  declines  to 
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accept  payment  as  final;  Wallace  T.  Valentine,  10  Misc.  649,  32  N.  Y.  Supp.  121, 
holding  effect  of  acceptance  of  goods  not  conforming  to  description  not  altered  by 
purchaser's  protest;  Treat  v.  Trice,  47  Neb.  884,  66  N.  W.  834,  holding  accept- 
ance of  money  tendered  on  condition  an  acceptance  of  condition,  notwithstanding 
protest;  Lestienne  v.  Ernst,  5  App.  Div.  379,  39  N.  Y.  Supp.  199  (dissenting 
opinion),  majority  holding  creditor  accepting  check  tendered  in  full  payment  not 
relieved  by  sending  notice  he  accepted  it  subject  to  adjustment  of  amount  in 
dispute;  Scheffenacker  v.  Hoopes,  113  Md.  115,  29  L.R.A.  (N.S.)  208,  77  Atl. 
130,  holding  that  procuring  certification  of  check  sent  in  full  payment  of  claim 
for  larger  amount,  constitutes  acceptance,  which  will  amount  to  satisfaction 
of  claim  although  creditor  holds  check  and  notifies  maker  that  he  cannot  use 
it  except  in  part  payment;  Seeds,  Grain  &  Hay  Co.  v.  Conger,  83  Ohio  St.  175, 
32  L.R.A.  (N.S.)  382,  93  N.  E.  892,  holding  that  use  of  check  sent  in  payment 
in  full  of  larger  amount  operates  as  accord  and  satisfaction,  even  though 
creditor  notifies  debtor  tliat  it  is  only  applied  on  account  and  debtor  fails  to 
reply  to  such  notification. 
Payment  of  balance  shown  by  statement. 

Approved  in  Taylor  v.  Thwing,  21  Misc.  77,  46  N.  Y.  Supp.  892,  holding  use 
of  check  for  balance  shown  by  statement  an  accord  and  satisfaction  as  to  items 
included  in  statement;  Goodrich  v.  Sanderson,  35  App.  Div.  551,  55  N.  Y.  Supp. 
881,  holding  acceptance  of  balance  due  for  rent  after  adjustment  of  deductions 
claimed  by  tenant  an  accord  and  satisfaction;  Bloomington  Min.  Co.  v.  Brooklyn 
Hygienic  Ice  Co.  58  App.  Div.  72,  68  N.  Y.  Supp.  699,  holding  settlement  made 
in  ignorance  of  delivery  of  consignment  of  goods  does  not  preclude  recovery 
therefor. 

Cited  in  footnote  to  Harrison  v.  Henderson,  62  L.R.A.  760,  which  holds  mere 
payment  of  amount  denominated  "balance"  on  an  account  rendered  and  its 
retention  not  an  accord  and  satisfaction.  '••''-, 

Necessity   or   sufficiency   of   consideration. 

Approved  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  35  C.  C.  A.  126,  92  Fed.  975, 
holding  payment  of  balance  and  receipt  in  full  not  an  accord  and  satisfaction  un- 
less creditor  derives  some  benefit  therefrom;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark, 
35  C.  C.  A.  126,  92  Fed.  976,  holding  payment  of  liquidated  debt,  presently  due 
and  without  defense,  will  not  support  release  of  other  unliquidated  claims. 

Cited  in  Marshall  v.  Bui  lard,  114  Iowa,  465,  54  L.  R.  A.  864,  footnote  p.  862,  87 
N.  W.  427,  to  point  that  new  and  valuable  consideration  will  support  agreement 
to  accept  part  in  satisfaction  of  whole  of  liquidated  demand;  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Brown,  70  Neb.  700,  97  N.  W.  1038,  holding  uncertainty  which 
of  two  parties,  both  of  whom  deny  liability,  is  liable  for  a  debt  of  a  fixed  and 
certain  amount,  is  a  sufficient  consideration  to  support  a  settlement  between 
one  of  such  parties  and  the  creditor,  whereby  the  creditor  accepts  a  part  of 
the  amount  due  in  discharge  of  the  debt;  Melroy  v.  Kemmerer,  218  Pa.  383, 
11  L.R.A. (N.S.)  1020,  120  Am.  St.  Rep.  888,  67  Atl.  699,  holding  where  debtor 
contemplated  bankruptcy  and  creditor  accepted  30  per  cent  of  claim  and  closed 
-account  there  was  a  sufficient  accord  and  satisfaction. 

Cited  in  note  (34  L.  R.  A.  33)  on  performance  of  existing  contract  obligation 
as  consideration  for  new  promise. 

The  annotation  in  20  L.  R.  A.  785,  referred  to  approvingly  in  Ness  v.  Minne- 
sota &  C.  Co.  87  Minn.  415,  92  N.  W.  333,  holding,  unless  creditor  receives  in  full 
payment  something  to  which  he  had  no  previous  right,  there  can  be  no  accord 
and  satisfaction. 
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Estoppel   by   acceptance    of   sum    tendered. 

Approved  in  Hand  v.  Supreme  Council,  R.  A.  44  App.  Div.  487,  60  N.  Y.  Supp. 
808,  holding  acceptance  by  member  of  mutual  assessment  society  of  assessment  re- 
turned to  him  on  ground  that  he  was  suspended  estops  him  from  asserting  the 
contrary. 

Cited  in  St.  Regis  Paper  Co.  v.  Tonawanda  Board  &  Paper  Co.  107  App.  Div. 
94.  94  N.  Y.  Supp.  946,  holding  that  procuring  certification  of  check  in  full  for 
larger  amount  operates  as  accord  and  satisfaction;  Barhani  v.  Bank  of  Delight. 
94  Ark.  164.  27  L.R.A.fN.S.)  441,  126  S.  W.  394.  holding  that  person  who  uses 
check  tendered  in  full  satisfaction  of  unliquidated  account,  cannot  avoid  its  effect 
as  accord  and  satisfaction;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mills,  18  Colo.  App.  12, 
69  Pac.  317,  holding  a  receipt  in  full  is  conclusive  as  against  the  one  giving  it. 

Cited  in  note   (69  Am.  St.  Rep.  347,  349)   on  acceptance  of  checks  as  payment 
in  full. 
Effect  of  acceptance  of  tender. 

Distinguished  in  Beil  v.  Supreme  Council,  A.  L.  of  H.  42  App.  Div.  170,  58  X. 
Y.  Supp.  1049,  holding  acceptance  of. sufficient  tender  gives  defendant  benefit  of 
costs,  and  confers  on  plaintiff  title  to  moneys  deposited. 
Parol  evidence  to  explain  receipt. 

Distinguished  in  Komp  v.  Raymond,  175  N.  Y.  112,  67  X.  E.  113,  holdin"  re- 
ceipt of  specified  sum  in  full  payment  not  contract,  and  explainable   bv   parol 
evidence. 
Dismissal    of   complaint. 

Approved  in  Bradley  Fertilizer  Co.  v.  South  Pub.  Co.  4  Misc.  179,  23  X.  V. 
Supp.  675,  holding  complaint  should  be  dismissed  where  there  is  an  utter  failure 
of  proof  to  support  plaintiff's  contention. 

20  L.  R.  A.  812,  LIBBY  v.  MAIXE  C.  R.  CO.  85  Me.  34,  26  Atl.  943. 
Degree  of  care  required  of  carrier. 

Approved  in  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86  Md.  360,  39  L.  R.  A. 
164,  38  Atl.  779,  holding  utmost  care  and  diligence  that  human  foresight  can  use, 
measure  of  duty  carrier  owes  to  passenger;  Wanzer  v.  Chippewa  Vallev  Electric 
R.  Co.  108  Wis.  329,  84  N.  W.  423,  holding  carrier  must  exercise  highest  degree 
of  care,  vigilance,  and  foresight  in  view  of  mode  of  conveyance  adopted. 

Cited  in  Rogers  v.  Kennebec  S.  S.  Co.  86  Me.  271,  25  L.  R.  A.  497,  29  Atl.  1069, 
to  point  that  carrier  is  liable  for  utmost  care  and  vigilance  consistent  with  char- 
acter and  mode  of  conveyance;  Maxfield  v.  Maine  C.  R.  Co.  100  Me.  83,  60  Atl. 
710;  Pomroy  v.  Bangor  &  A.  R.  Co.  102  Me.  499,  67  Atl.  561:  Marshall  v. 
Boston  &  W.  Street  R.  Co.  195  Mass.  287,  81  X".  E.  195;  llges  v.  St.  Louis  Transit 
Co.  102  Mo.  App.  535,  77  S.  W.  93,— holding  same;  North  Chicago  Street  R.  Co. 
v.  O'Donnell,  115  111.  App.  114,  as  to  care  required  of  carriers  of  passengers; 
Xoe  v.  Rapid  R.  Co.  133  Mich.  161,  94  N.  W.  743  (dissenting  opinion),  as  to 
degree  of  care  required  of  carrier  of  passengers. 

Cited  in  note   (5  Eng.  Rul.  Cas.  462)    on  extent  of  duty  to  secure  safety  of 
passengers. 
Care   in   constructing;  culvert. 

Approved  in  Houghtaling  v.  Chicago  G.  W.  R.  Co.  117  Iowa,  542,  91  N.  W.  811, 
holding  railroad  constructing  culvert  not  negligent  in  failing  to  provide  for  ex- 
traordinary and  unprecedented  floods. 
Act  of  God. 

Cited  in  Kansas  City,  P.  &  G.  R.  Co.  v.  Williams,  3  Ind.  Terr.  358,  58  S.  \V. 
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570,  holding  railroad  company  in  failing  to  build  ditch  to  carry  off  surface  water 
not  liable  for  damages  caused  by  extraordinary  storm. 

Cited  in  footnotes  to  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  35  L.  R.  A.  356, 
which  holds  carrier  liable  for  baggage  lost  by  unprecedented  flood,  where  loss  due 
to  negligent  delay;  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  48  L.  R.  A.  531,  which 
holds  railroad  company  liable  for  injury  to  employee  by  breaking  of  railroad 
trestle  by  flood  and  drift;  Faucher  v.  Wilson,  39  L.  R.  A.  431,  which  denies  car- 
rier's liability  for  bursting  of  hogshead  of  molasses  from  fermentation;  Smith  v. 
North  American  Transp.  &  Trading  Co.  44  L.  R.  A.  557,  which  holds  steamer 
company  abandoning  trip  because  of  low  water  required  to  bring  passenger  back 
without  charge. 
Contract  exempting  carrier  from  liability. 

Approved  in  Voight  v.  Baltimore  &  O.  S.  W.  R.  Co.  79  Fed.  562.  holding  express 
messenger  accorded  same  rights  as  passenger  for  hire,  rendering  contract  exempt- 
ing carrier  from  liability  for  negligence,  void. 
Liability   of  carrier   for   injury   to   mail   clerk. 

Cited  in  Chesapeake  &  0.  R.  Co.  v.  Patton,  23  App.  D.  C.  121 ;  Barker  v.  Chi- 
cago, P.  &  St.  L.  R.  Co.  243  111.  489,  26  L.R.A.  (N.S.)  1062,  134  Am.  St.  Rep.  382, 
90  N.  E.  1057, — holding  railroad  company  is  liable  for  an  injury  inflicted  upon 
a  postal  clerk  in  its  mail  car  by  the  negligence  of  its  employees  to  the  same  ex- 
tent as  to  a  passenger  for  hire. 

Cited  in  notes  (26  L.R.A. (N.S.)  1058)  on  liability  of  carrier  for  injury  to 
mail  clerk;  (61  Am.  St.  Rep.  99)  on  mail  agents  or  postal  clerks  as  passengers 
and  when  they  become  such. 

Distinguished  in  Garrington  v.  Delaware  &  H.  Co.  143  Fed.  567,  holding  under 
statute  in  Pennsylvania  a  railway  mail  clerk  is  not  a  passenger  and  can  only 
recover  for  injuries  the  same  as  employers  of  company. 

20  L.  R.  A.  817,  NORFOLK  &  W.  R.  CO.  v.  LIPSCOMB,  90  Va.  137,  17  S.  E.  809. 
Punitive   damages. 

Approved  in  Norfolk  &  W.  R.  Co.  v.  Neely,  91  Va.  545,  22  S.  E.  367,  holding 
passenger  ejected  by  mistake,  but  quietly  and  respectfully,  not  entitled  to  puni- 
tive damages;  Sun  Life  Assur  Co.  v.  Bailey,  101  Va.  451,  44  S.  E.  692,  holding 
instruction  in  sviit  against  corporation  for  unauthorized  and  unratified  libel 
written  by  its  agent,  that  standing  of  defendant  may  be  considered,  erroneous, 
since  actual  damages  only  recoverable. 

Cited  in  notes    (59  Am.  St.  Rep.  607)    on  exemplary  damages  against  corpo- 
rations;   (8  Eng.  Rul.  Gas.  381)  on  right  to  punitive  damages. 
Liability   for   default   or   delay   in   running   train. 

Cited  in  Green  v.  Missouri,  K.  &  T.  R.  Co.  121  Mo.  App.  731,  97  S.  W.  646, 
holding  passenger  may  recover  for  injury  caused  by  cold  and  exposure  due  to 
delay  of  freight  train. 

Cited  in  note   (32  L.  R.  A.  544)   on  liability  to  passenger  for  default  or  delay 
in  running  train. 
Liability  of  railroad  for  acts  of  employees  of  sleeping?  car  company. 

Cited  in  notes  (130  Am.  St.  Rep.  41;  23  L.R.A. (N.S.)  1058)  on  liability  of 
railroad  for  acts  of  employee  of  sleeping  or  Pullman  car  company  toward  pas- 
sengers. 

20  L.  R.  A.  821,  RUTLAND  ELECTRIC  LIGHT  CO.  v.  MARBLE  CITY  ELEC- 
TRIC LIGHT  CO.  65  Vt.  377,  36  Am.  St.  Rep.  868,  26  Atl.  635. 
Privilege  of  iisiiiK'  street  as  contract. 

Approved  in  St.  Louis  v.  Western  U.  Teleg.  Co.  63  Fed.  70,  holding  ordinance 
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permitting  telegraph  company  to  use  street  on  condition  that  city  may  use  poles 
a  contract  precluding  subsequent  charge;  Northwestern  Teleph.  Exch.  Co.  v.  Min- 
neapolis, 81  Minn.  147,  53  L.  R.  A.  184,  83  N.  W.  527,  holding  new  conditions 
cannot  be  imposed  upon  electric  company  as  to  poles  and  wires,  unless  necessarily 
required  in  exercise  of  police  power  and  control  of  streets. 

Cited  in  Northwestern  Teleph.  Exch.  Co.  v.  Anderson,  12  N.  D.  590,  65  L.R.A. 
774,  102  Am.  St.  Rep.  580,  98  N.  W.  706,  1  Ann.  Cas.  110,  holding  ordinance 
authorizing  telephone  company  to  maintain  lines  on  the  street,  without  limi- 
tation as  to  time,  for  a  stipulated  consideration,  when  accepted  and  acted  upon 
by  grantee  by  compliance  with  its  conditions  becomes  a  contract  which  city  can- 
not alter  or  abolish  without  consent  of  grantees. 

Cited  in  notes  (50  L.  R.  A.  147)  on  privilege  of  using  streets  as  contract,  with- 
in   constitutional    provision    against    impairing    obligation    of    contracts;     (125 
Am.  St.  Rep.  347)   on  grant  by  city  of  right  to  use  streets  and  sidewalks  for 
private  purpose. 
Conflicting  rights  as   to  wires. 

Approved  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louisville  Home  Teleph.  Co. 
110  Fed.  595,  holding  one  company  not  entitled  to  string  wires  so  close  to  those 
of  another  as  to  impair  their  efficiency. 

Cited  in  footnote  to  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  Street  R. 
Co.  22  L.  R.  A.  759,  which  upholds  right  to  compel  guard  wires  for  uninsulated 
trolley  wires  crossing  telephone  wires. 
Care   of  wires. 

Cited  in  footnote  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552, 
which  holds  reasonable  care  in  keeping  electric  wires  safe  due  towards  persons 
licensed  to  approach  them.    . 
Corporate    taxation    as    affected    by    contract    clause    in    Constitution. 

Cited  in  note  (60  L.  R.  A.  55)  on  corporate  taxation  in  United  States  as  af- 
fected by  contract  clause  in  Federal  Constitution. 

20  L.  R.  A.  822,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  HEADLAND,  18  Colo.  477,  33 

Pac.  185. 
Judicial  notice. 

Approved  in  Kansas  P.  R.  Co.  v.  Bayles,  19  Colo.  353,  35  Pac.  744,  holding  that 
judicial  notice  may  be  taken  in  general  of  manner  in  which  railroads  conduct 
business. 
Who  is  passengrer. 

Approved  in  Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark.  499,  39  S.  W.  550, 
holding,  in  absence  of  statute,  one  boarding  freight  train  not  passenger,  although 
fare  accepted;  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co.  108  Iowa,  619,  79  N.  W.  477, 
holding  one  boarding  train  run  for  particular  class  of  excursionists,  with  notice 
of  its  character,  not  presumed  a  passenger;  Simmons  v.  Oregon  R.  Co.  41  Or.  157, 
60  Pac.  440,  holding  one  taking  passenger  on  extra  freight  train  becomes  passen- 
ger if  conductor  permits  him  to  remain. 

Cited  in  Texas  &  P.  R.  Co.  v.  Diffenbach,  92  C.  C.  A.  501,  167  Fed.  47,  hold- 
ing shipper  of  stock  riding  on  fast  freight  train  without  transportation  under 
promise  that  he  would  procure  same  at  next  division  point  not  passenger  after 
passing  division  point  and  subject  to  ejection;  Pennsylvania  Co.  v.  Coyer,  163 
Ind.  640,  72  N.  E.  875,  holding  person  riding  in  caboose  of  work  train  gratuit- 
ously not  a  passenger;  St.  Clair  v.  St.  Louis  &  S.  F.  R.  Co.  122  Mo.  App.  526, 
99  S.  W.  775,  holding  employee  riding  in  train  not  a  passenger;  Radley  v. 
Columbia  R.  Co.  44  Or.  335,  75  Pac.  212,  1  Ann.  Cas,  447,  holding  person  in- 
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tending  to  take  passage  on  caboose  of  freight  train  who  gets  on  engine  at  invi- 
tation of  engineer,  not  a  passenger. 

Cited  in  footnote  to  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  holds  one 
riding  on  train  prohibited  from  carrying  passengers,  a  trespasser. 

Cited   in   note    (61   Am.   St.   Rep.   78,   93)    on  who   are   passengers . and  when 
they  become  such. 
Gratuitous  service. 

Cited  in  footnote  to  Walker  v.  Hannibal  &  St.  J.  R.  Co.  24  L.  R.  A.  363,  which 
holds  baggageman  not  serving  master  in  delivering  drills  carried  to  accommodate 
third  persons. 

20  L.  R.  A.  827,  HENDERSON  v.  LONDON  &  L.  INS.  CO.  135  Ind.  23,  41  Am. 

St.  Rep.  410,  34  N.  E.  565. 
Title  of  act. 

Approved  in  Pennsylvania  Co.  v.  State,  142  Ind.  432,  41  N.  E.  937,  holding  rail- 
road companies  not  entitled  to  additional  time  in  which  to  obey  blackboard  law, 
where  title  explicit,  and  sixty  days  elapsed  between  time  of  passage  and  taking 
effect;  State  v.  Bailey,  157  Ind.  326,  59  L.  R.  A.  436,  61  N.  E.  730,  holding  title 
"Concerning  the  Education  of  Children"  covers  compulsory  education  law;  State 
ex  rel.  Hart  v.  Commercial  Ins.  Co.  158  Ind.  685,  64  N.  E.  466,  holding  provision 
empowering  auditor  to  investigate  business  of  special  charter  insurance  compa- 
nies not  within  title  of  act  requiring  filing  of  annual  reports. 

Cited  in  State  v.  Bixman,  162  Mo.  68,  62  S.  W.  828  (dissenting  opinion),  ma- 
jority holding  act  providing  for  inspection  of  malt  liquors  manufactured  and 
sold  in  state  and  imposing  tax  for  inspection,  not  invalid,  as  containing  two 
subjects:  State  ex  rel.  Western  Constr.  Co.  v.  Clinton  County,  166  Ind.  198,  76 
N.  E.  986,  holding  where  the  title  to  a  statute  is  so  specific  in  expression  as  to 
be  exclusive  of  all  else,  only  such  specific  matters  may  be  embodied  in  the 
statute;  State  v.  Gibson,  30  Nev.  359,  96  Pac.  1057,  holding  if  subject  is  com- 
posed of  two  or  more  essential  elements,  the  expression  of  one  of  such  elements 
in  title  of  act  not  sufficient. 

Cited  in  note   (64  Am.  St.  Rep.  76)   on  sufficiency  of  title  of  statute. 
Public   or  private   purpose. 

Cited  in  footnotes  to  Bush  v.  Orange  County,  45  L.  R.  A.  556,  which  holds  void, 
statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men  or 
their  heirs;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to  aid 
in  building  for  highway  and  railway  purposes  toll  bridge  owned  by  private  cor- 
poration; Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  con- 
struction and  operation  of  sugar  mills  a  private  purpose  not  authorized  taxation; 
Hubbard  v.  State,  58  L.  R.  A.  654,  which  holds  void,  act  for  deduction  of  percent- 
age from  teacher's  salaries  for  pension  fund  for  them. 

Distinguished  in  Phoenix  Assur.  Co.  v.  Montgomery  Fire  Dept.  117,  Ala.  651,  42 
L.  R.  A.  473,  23  So.  843,  holding  that  purpose  of  privilege  or  occupation  tax  im- 
posed on  insurance  companies  to  raise  fund  for  benefit  of  fire  companies  is  public. 
Corporate  taxation. 

Cited  in  note  (60  L.  R.  A.  350)  on  constitutional  equality  in  relation  to  corpo- 
rate taxation. 
—  On  Insurance  to  create  firemen's  relief  fund. 

Cited  in  JEtna  F.  Ins.  Co.  v.  Jones,  78  S.  C.  450,  13  L.R.A.  (N.S.)  1149,  125 
Am.  St.  Rep.  818,  59  S.  E.  148,  holding  act  requiring  payment  by  insurance  com- 
pany of  certain  per  cent  of  premiums  to  create  a  pension  fund  for  disabled 
fireman  an  attempt  at  taxation. 
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Cited  in  note    (13  L.R.A.(X.S-)    1148)    on  validity  of  tax  on  insurance  com- 
panies for  benefit  of  firemen. 
Validity  of  classification  in  statutes. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  86,  89  N.  E.  590,  holding  that 
different  classifications  of  persons  in  same  line  of  business  may  be  made  for 
purpose  of  taxation  so  long  as  constituent  classes  are  treated  alike;  Carr  v. 
State,  175  Ind.  265,  32  L.R.A.  (N.S.)  1200,  93  X.  E.  1071  (dissenting  opinion), 
on  validity  of  law  exempting  professional  baseball  players  from  operation  of 
Sunday  laws. 

20  L.  R.  A.  834,  HARRISBURG  v.  SEGELBAUM,  151  Pa.  172,  24  Atl.  1070. 
What   Is  paving. 

Approved  in  Philadelphia  v.  Eddleman,  169  Pa.  454,  36  W.  N.  C.  439,  32  Atl. 
639,  holding  use  of  any  material  converting  common  road  into  street  a   paving 
for  which  abutting  owner  assessable. 
Repaving-  of  street   or  reconstruction   of   sewer. 

Followed  in  Boyer  v.  Reading,  151  Pa.  194,  24  Atl.  1075,  holding  that  public 
streets  cannot  be  repaved  at  expense  of  abutting  owners;  Chester  City  v. 
Evans,  32  Pa.  Super.  Ct.  643,  holding  same. 

Approved  in  Harrisburg  v.  Baptist,  156  Pa.  528,  27  Atl.  8,  holding  that  in  suit 
to  recover  assessment,  allegation  that  paving  was  not  an  original  paving  insuffi- 
cient to  raise  question:  Re  West  Third  Street  Sewer,  187  Pa.  567,  43  W.  N.  C. 
143,  41  Atl.  476,  holding  property  owner  not  assessable  for  reconstruction  of 
sewer  built  by  city  at  its  own  expense;  Re  Williamsport  Sewers,  18  Pa.  Co.  Ct. 
672,  holding  that  sewer  once  constructed  cannot  be  rebuilt  at  expense  of  abut- 
ting property  owners;  Philadelphia  use  of  Yost  v.  Odd  Fellows  Hall  Asso.  168 
Pa.  107,  31  Atl.  917,  holding  that  existing  private  sewer  does  not  exempt  abut- 
ting owner  from  assessment  for  public  sewer. 

Cited  in  Re  Walnut  Ave.  Improvement,  37  Pa.  Co.  Ct.  35,  19  Pa.  Dist.  R. 
1064,  to  the  point  that  assessments  for  construction  of  sewers  and  original 
grading  of  streets  are  regarded  as  constitutional;  Philadelphia  v.  Meighan.  30 
Pa.  Co.  Ct.  307,  13  Pa.  Dist.  R.  409,  27  Pa.  Super.  Ct.  163,  holding  abutting 
property  cannot  be  assessed  for  reconstruction  of  sewer. 
Right  to  appeal. 

Approved  in  Oil  City  v.  Oil  City  Boiler  Works,  152  Pa.  354,  31  W.  N.  C.  348, 
25  Atl.  549,  holding  assessments  for  construction  of  sewers  constitutional  without 
provision  for  appeal  from  action  of  officers  making  or  revising  them. 

Cited   in   Murdoch   v.   Pittsburgh,   223   Pa.   282,   72   Atl.   701,   holding  assess- 
ments for  construction  of  sewers  and  original  grading  of  streets  are  species  of 
taxation    and    constitutional    and    proper    without    provision    for    appeal    from 
action  of  those  intrusted  with  duty  of  making  and  revising  the  assessments. 
Jury  trial  of  question  of  local  benefit. 

Approved  in  Re  Fifth  Sewer  District,  2  Lack.  Legal  News,  151,  5  Pa.  Dist.  R. 
304,  holding  that  question  of  local  benefit  cannot  be  tested  before  jury,  except  in 
extraordinary  instances. 

20  L.  R.  A.  838,  GOODYEAR  v.  BROWN,  155  Pa.  514,  35  Am.  St.  Rep.  903,  26 

Atl.  665. 
Public   policy. 

Approved  in  O'Donnell  v.  Breck,  7  Pa.  Super.  Ct.  27,  holding  that  in  all  deal- 
ings with  client,  highest  degree  of  fairness  and  good  faith  required  of  attorney; 
Pryor  v.  Lloyd,  4  Lack.  Legal  Xews,  328,  holding  that  deputy  prothonotary  can- 
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not  take  advantage  of  his  office  to  secure  to  himself  priority  over  other  creditor 
in  issuance  of  execution. 

Cited  in  Pike's  Peak  Paint  Co.  v.  Masury,  19  Colo.  App.  290,  74  Pac.  796, 
holding  a  contract  to  be  against  puhlic  policy  must  be  such  that  its  perform- 
ance would  in  some  way  have  a  tendency  to  work  injury  to  the  public;  Lain- 
hart  v.  Burr,  49  Fla.  330,  38  So.  71],  holding  contract  between  county  officer 
and  firm  of  which  he  is  a  member  for  supplies  for  county  against  public  policy; 
Maryland  Trust  Co.  v.  National  Mechanics  Bank,  102  Md.  632,  63  Atl.  70, 
holding  contract  by  which  a  party  loans  money  to  a  trust  company  to  be  used, 
with  the  knowledge  and  assistance  of  lender,  in  buying  its  own  shares  of  stock 
illegal  and  money  so  loaned  cannot  be  recovered ;  Holland  v.  Sheehan,  108 
Minn.  365,  23  L.R.A. (X.S.)  oil,  122  N.  W.  1,  17  Ann.  Cas.  687,  holding  con- 
tract between  attorney  and  layman  whereby  latter  agrees  to  hunt  up  and  bring 
to  attorney  those  having  causes  of  action  against  railroad  company  and  divide 
fees  void  as  against  public  policy;  Ress  v.  Shepherd,  84  Neb.  270,  120  N.  W. 
1132,  holding  county  attorney  not  entitled  to  fees  for  representing  woman  in 
bastardy  suit;  Spead  v.  Tomlinson,  73  N.  H.  59,  68  L.R.A.  438,  59  Atl.  376, 
holding  when  one  voluntarily  follows  advice  of  Christian  Science  healer  there 
can  be  no  recovery  for  negligence  of  such  healer  on  ground  that  Christian 
Science  is  against  public  policy. 

Cited  in  footnotes  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing;  Sylvester  v.  Webb,  52  L.  R.  A.  518,  which  sustains  contract  to  erect 
school  building  by  member  of  building  committee  and  selectmen  of  town. 

20  L.  R.  A.  842,  LYNCH  v.  UNION  INST.  FOR  SAV.  159  Mass.  306,  34  N.  E. 

364. 
Iiijunctlve    relief. 

Approved  in  Lake  Erie  &  W.  R.  Co.  v.  Essington,  27  Ind.  App.  293,  60  N.  E. 
457,  holding  mandatory  injunction  proper,  requiring  removal  of  obstruction  and 
restoration  of  driveway  under  track;  O'Brien  v.  Goodrich,  177  Mass.  34,  58  N.  E, 
151,  enjoining  interference  with  right  of  way  to  well,  although  other  access  of- 
fered; Harrington  v.  McCarthy,  169  Mass.  493,  48  N.  E.  278,  enjoining  mainte- 
nance of  building  erected  over  line,  where  owner's  attention  called  to  fact,  though 
building  fronts  on  driveway;  Boland  v.  St.  John's  Schools,  163  Mass.  239,  39  N. 
E*.  1035.  granting  mandatory  injunction  for  removal  of  fence  obstructing  drive- 
way over  which  plaintiff  has  right  of  way;  Shroyer  v.  Campbell,  31  Ind.  App. 
87,  67  N.  E.  193.  holding  mandatory  injunction  requiring  removal  of  stairway 
which  obstructs  door  and  shuts  off  light  and  ventilation  not  abuse  of  discretion; 
Providence,  F.  R.  &  N.  S.  B.  Co.  v.  Fall  River,  183  Mass.  543,  67  N.  E.  647,  en- 
joining use  of  another's  property  without  legal  right,  where  continuation  of  such 
wrongful  use  is  threatened. 

Cited  in  Kershishian  v.  Johnson,  210  Mass.  137,  36  L.R.A.  (N.S.)  405,  96  N. 
E.  56,  holding  that  one  who  locates  building  partly  on  adjoining  land  may  be 
compelled  by  mandatory  injunction  to  remove  encroachment;  Kendall  v.  Hardy, 
208  Mass.  28.  94  N.  E.  254.  to  the  point  that  court  has  discretion  as  to  issuance 
of  mandatory  injunction  where  circumstances  are  such  that  right  to  injunction 
is  technical,  and  damages  may  be  recovered;  Downey  v.  Hood,  203  Mass.  11, 
89  X.  E.  24,  holding  injunction  may  be  granted  against  obstructions  in  street; 
Curtis  Mfg.  Co.  v.  Spencer  Wire  Co.  203  Mass.  451,  133  Am.  St.  Rep.  307,  89 
N.  E.  534:  O'Brien  v.  Murphy,  189  Mass.  356,  75  N.  E.  700,— holding  in- 
junction  may  issue  against  repeated  trespasses. 

Cited   in   footnote   to   Allen   v.   Stowell,   68   L.R.A.   223,   which    sustains   right 
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to  mandatory  injunction  to  compel  removal  of  dams  wrongfully  diverting  water 
onto  plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 
Restriction  in  deed. 

Distinguished  in  Reardon  v.  Murphy,   163   Mass.   502,  40  N.   E.   854,  holding 
piazza  a  "building"  within  restriction  as  to  distance  of  building  from  street. 
Proportional   damage. 

Approved  in  Roberts  v.  Cambridge,  170  Mass.  202,  49  N.  E.  84,  sustaining  re- 
fusal to  submit  to  master  question  as  to  proportional  damage  to  parties,  whether 
contract  specifically  enforced  or  not. 
Equitable   relief. 

Cited  in  Batchelor  v.  Hinkle,  140  App.  Div.  626,  125  N.  Y.  Supp.  929  (dis- 
senting opinion),  on  enforcement  of  agreement  by  court  of  equity  when  its 
terms  have  been  wilfully  violated;  Institution  for  Sav.  v.  Puffer,  201  Mass. 
47,  87  N.  E.  562,  denying  specific  performance  of  agreement  to  purchase  land 
when  title  is  doubtful. 

20  L.  R.  A.  844,  BOSTON  FERRULE  CO.  v.  HILLS,  159  Mass.  147,  34  N.  E.  85. 
Injunctive  relief. 

Approved  in  American  Waltham  Watch  Co.  v.  United  States  Watch  Co.  173 
Mass.  86,  43  L.  R.  A.  830,  73  Am.  St.  Rep.  263,  53'  N.  E.  141,  holding  that  orig- 
inal manufacturer  may  enjoin  use  of  geographical  name  by  another  in  such  way 
as  to  deceitfully  divert  plaintiff's  custom;  Downing  v.  Elliott,  182  Mass.  29,  64 
N.  E.  201,  holding  that  use  of  soft  coal  by  florist  will  not  be  enjoined  at  suit  of 
proprietor  of  ice  pond,  where  damage  sustained  thereby  is  insignificant. 

Cited  in  Missouri  v.  Illinois,  200  U.  S.  522,  50  L.  ed.  579,  26  Sup.  C't.  Rep. 
268,  as  to  when  injunction  granted. 

Cited  in  footnotes  to  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which 
holds  that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  manner  of 
operating  furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential  prop- 
erty in  such  quantity  as  to  destroy  homes  or  other  property  there  situated; 
Wade  v.  Miller,  69  L.R.A.  820,  which  holds  characteristic  noises  and  odors  from 
chicken  house  and  yard  maintained  in  cleanly  manner  not  a  nuisance. 
Pollution  of  stream. 

Approved  in  Muncie  Pulp  Co.  v.  Martin,  23  Ind.  App.  561,  55  N.  E.  796,  hold- 
ing that  pollution  of  stream  with  refuse  and  acids  from  mill  constitutes  nuisance 
rendering  allegation  of  unreasonable  use  unnecessary. 
Discomfort  from  leases. 

Cited  in  footnote  to  Swift  v.  Broyles,  58  L.  R.  A.  390,  which  sustains  right  to 
compensation  for  discomfort  from  noxious  gases,  etc.,  from  chemical  works  on  ad- 
joining premises. 

20  L.  R.  A.  846,  McLEOD  v.  TARRANT,  39  S.  C.  271,  17  S.  E.  773. 
Conveyance  in  hubenilum  of  deed. 

Cited  in  Hunt  v.  Nolen,  46  S.  C.  364,  24  S.  E.  310,  as  to  whether  estate  can  be 
conveyed  in  habendum  of  deed;  Miller  v.  Graham,  47  S.  C.  296,  25  S.  E.  168, 
holding  that  conveyance  to  grantee  and  heirs  of  her  body  creates  fee  conditional, 
although  habendum  and  warranty  clauses  grant  to  heirs  of  her  body,  their  heirs 
or  assigns;  McMichael  v.  McMichael,  51  S.  C.  558,  29  S.  E.  403,  holding  that 
words  "assigns  forever"  in  habendum  clause"  cannot  enlarge  life  estate  into  fee 
simple;  Chavis  v.  Chavis,  57  S.  C.  175,  35  S.  E.  507,  holding  that  habendum 
clause  to  grantee,  her  heirs  and  assigns  forever,  enlarges  life  estate  into  fee 
simple. 
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Cited  in  note    (14  Eng.  Rul.  Cas.  788)    on  enlarging  by  explaining  grant  by 
habendum  clause. 
Tenancy  l>y   entirety. 

Cited  in  footnote  to  Thornburg  v.  ^Yiggins,  22  L.  R.  A.  42,  which  holds  tenancy 
by  entirety  not  created  by  convej'ance  to  husband  and  wife  "in  joint  tenancy." 

Cited  in  note  (30  L.  R.  A.  320)  on  tenancy  by  entireties. 

Distinguished  in  Green  v.  Cannady,  77  S.  C.  197,  57  S.  E.  832,  holding  under 
statute  grant  to  husband  and  wife  created  tenancy  in  common. 
Absence   of   words   of   inheritance. 

Cited  in  Bradford  v.  Griffin,  40  S.  C.  475,  19  S.  E.  76;  Jones  v.  Swearingen,  42 
S.  C.  66,  19  S.  E.  947,  holding  that,  in  absence  of  words  of  inheritance,  only  life 
estate  passes  to  grantee. 
Limitation  of  general  laiig'uag'e  by  recital. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

20  L.  R.  A.  850,  BALDWIN  v.  DOUGLAS  COUNTY,  37  Neb.  283,  55  N.  W.  875. 
Reimbursing-  county  for  care  of  insane. 

Cited  in  McCue  v.  Lewis,  18  N.  D.  132,  119  N.  W.  1037,  to  the  point  that 
legislature  has  power  to  require  counties  to  reimburse  state  for  expense  of 
maintaining  insane  patients;  Richardson  v.  Stiiesser,  125  Wis.  73,  69  L.R.A. 
832,  103  N.  W.  261,  4  Ann.  Cas.  784,  holding  in  absence  of  statute  husband  not 
liable  to  county  for  care  of  insane  wife. 

Annotation  cited  in  Kaiser  v.  State,  80  Kan.  366,  24  L.R.A.(N.S.)  295,  102 
Pac.  454,  as  to  power  of  state  to  compel  taxpayer  to  pay  for  care  of  insane 
relatives. 

Cited  in  footnote  to  Richardson  v.  Stuesser,  69  L.R.A.  829,  which  denies 
husband's  liability  for  support  of  his  wife  at  an  insane  asylum  to  which  she 
has  been  removed  by  due  process  of  law. 

Distinguished  in  Guthrie  County  v.  Conrad,  133  Iowa,  175,  110  N.  W.  454, 
holding  statute  making  relatives  of  insane  persons  liable  for  hospital  expenses 
of  such  persons  does  not  impose  double  taxation. 

Criticised  as  dictum  in  Phillips  v.  Cox,  7  Cal.  App.  306,  94  Pac;  377,  uphold- 
ing statute  requiring  relatives  under  certain  circumstances  to  pay  for  main- 
tamence  of  lunatic  in  public  asylum. 

Criticised  and  in  effect  overruled  in  Kearney  County  v.  Elsam,  81  Neb.  491, 
116  N.  W.  270,  on  the  ground  that  the  validity  of  the  particular  statute  was 
not  involved  in  the  cited  case. 

Disapproved  in  Bon  Homme  County  v.  Berndt,  15  S.  D.  498,  90  N.  W.  147, 
holding  requirement  that  estate  of  insane  patient  reimburse  county  for  money 
expended  in  his  care  constitutional;  Kaiser  v.  State,  80  Kan.  366,  24  L.R.A. 
(N.S.)  297,  102  Pac.  454,  holding  statute  making  estate  of  insane  person  liable 
for  his  care,  constitutional. 

20  L.  R.  A.  853,  LINCOLN  RAPID  TRANSIT  CO.  v.  NICHOLS,  37  Neb.  332,  55 

N.  W.  872. 
Attempt    to    escape    from    dang-erons   position. 

Approved  in  Anna  v.  Missouri  P.  R.  Co.  96  Mo.  App.  549,  70  S.  W.  398,  holding 
one  thrown  in  depression  in  track,  and  lying  in  safety  under  passing  train,  negli- 
gent in  moving;  St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  460,  62  N.  W.  887r 
holding  passenger  placed  in  position  of  apparent  peril  through  carrier's  negli- 
gence may  recover  for  injuries  sustained  in  endeavoring  to  escape;  Crampton  v» 
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Ivie  Bros.  124  N.  C.  597,  32  S.  E.  968,  holding  that  one  injured  in  turning  sud- 
denly out  of  road  and  upon  bank  to  avoid  collision  may  recover  damages. 

Cited  in  Hainlin  v.  Budge,  56  Fla.  359,  47  So.  825,  holding  that  passenger 
placed  in  dangerous  position  by  negligence  of  carrier,  may  recover  for  injuries 
received  while  escaping  in  obedience  to  natural  instincts  of  self-preservation; 
Omaha  Water  Co.  v.  Schamel,  78  C.  C.  A.  68,  147  Fed.  506;  Cudahy  Packing 
Co.  v.  Wesolowski,  75  Xeb.  791,  106  N.  W.  1007;  Hainlin  v.  Budge,  56  Fla.  357, 
47  So.  825, — holding  person  placed  in  a  perilous  position  by  negligence  of  an- 
other can  recover  although  after  being  in  such  position  he  acted  negligently  in 
attempt  to  escape. 

Cited  in  footnotes  to  Tuttle  v.  Atlantic  City  R.  Co.  54  L.R.A.  582,  which 
authorizes  recovery  for  fall  while  trying  to  escape  from  derailed  car;  Palmer 
v.  Warrent  Street  R.  Co.  63  L.R.A.  507,  which  holds  passenger  not  negligent  in 
jumping  from  moving  car  to  avoid  impending  collision. 

Cited  in  note    (37  L.R.A.  (X.S.)   45)    on  care  required  in  sudden  emergency. 
Injury  by  street  car. 

Approved  in  Omaha  Street  R.  Co.  v.  Duvall,  40  Xeb.  36,  58  X.  W.  531,  hold- 
ing that,  in  absence  of  negligence,  one  injured  when  his  horse  sprang  on  track 
may  recover  if  motorman  might,  by  reasonable  care,  have  stopped  car. 

Cited  in  notes  ( 34  L.R.A.  485,  486 )  on  frightening  of  horse  by  street  car ; 
(69  L.R.A.  528)  on  care  due  by  street  railroad  to  person  driving  frightened 
horse. 

20  L.  R.  A.  856,  HAXSOX  v.  GLOBE  XEWSPAPER  CO.  159  Mass.  293,  34  X.  E. 

462. 
Libelons  publication. 

Approved  in  Pellardis  v.  Journal  Printing  Co.  99  Wis.  160,  74  X.  W.  99,  hold- 
ing charge  that  plaintiff  was  referred  to  in  libelous  article  not  erroneous,  where 
answer  admits  such  fact. 

Cited  in  Hubbard  v.  Allyn,  200  Mass.  172,  86  X.  E.  356;  EHis  v.  Brockton 
Pub.  Co.  198  Mass.  541,  126  Am.  St.  Rep.  454,  84  X.  E.  1018,  15  Ann.  Cas.  83,— 
holding  question  whether  article  was  published  of  and  concerning  plaintiff  was 
question  of  fact  unless  there  was  no  ambiguity  in  the  language  used. 

Cited  in  notes  (35  L.R.A.  (X.S.)  596)  on  publication  of  one's  photograph  in 
connection  with  scandalous  matter  concerning  another;  (9  Eng.  Rul.  Cas. 
38)  on  what  constitutes  a  publication  of  libel. 

Distinguished  in  Weber  v.  Butler,  81  Hun,  246,  30  X.  Y.  Supp.  713,  holding 
punitive  damages  allowable  where  carelessly  prepared  article  charged  plaintiif 
with  bigamy. 

Disapproved  in  Farley  v.  Evening  Chronicle  Pub.  Co.  113  Mo.  App.  232,  87  S. 
W.  565,  holding  where  newspaper  printed  plaintiff's  picture  with  his  name  un- 
derneath and  followed  same  with  libelous  article  it  was  liable  although  article 
was  not  intended  to  refer  to  plaintiff  but  to  another  of  the  same  name;  and 
referring  with  approval  to  annotation  on  this  point. 

20  L.  R.  A.  861,  PERKIXS  v.  STEIX,  94  Ky.  433,  22  S.  W.  649. 
Elements  of  assault  and  battery. 

Cited  in  Donner  v.  Graap,  134  Wis.  528,  115  X.  W.  125,  holding  negligently 
striking  another  with  beer  glass  not  battery. 

Cited  in  footnote  to  Carr  v.  State,  20  L.  R.  A.  863,  which  holds  assault  in- 
volved in  administering  poison. 
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20  L.  R.  A.  863,  CARR  v.  STATE,  135  Ind.  1,  41  Am.  St.  Rep.  408,  34  N.  E.  533. 
Review  of  ruling'  on   theory   decided. 

Cited  in  Haggart  v.  Stehlin,   137  Ind.  64,  22  L.  R.  A.  589,  35  N.  E.  997,  dis- 
senting  opinion   by   Howard,    Ch.   J.,    who   holds   that   correctness   of   ruling   of 
lower  court  should  be  determined  on  theory  on  which  case  tried. 
Elements  of  assault. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R.  A.  862,  which  holds  negligently 
driving  over  person  not  assault. 
Giving;   poison. 

Cited  in  Rice  v.  State,  54  Tex.   Crim.  Rep.   166,   112  S.  W.  299,  holding  ad- 
ministering poison  assault. 
Evidence  of  good   character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evi- 
dence of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony 
by  which  supported. 

Cited  in  note  (103  Am.  St.  Rep.  897)  on  evidence  of  good  character  to  create 
doubt  of  guilt. 
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21  L.  R.  A.  33,  RILEY  v.  MARTINELLI,  97  Cal.  575,  33  Am.  St.  Rep.  209,  32 

Pac.  579. 
Trust    as   presumption    of    fact. 

Cited  in  Zenda  Min.  &  M.  Co.  v.  Tiffin,  11  Cal.  App.  65,  104  Pac.  10,  on  the 
purchaser  of  land  with  the  money  of  another  who  takes  the  title  in  his  own 
name  being  a  trustee  for  the  benefit  of  the  person  furnishing  the  money;  Deck  v. 
Tabler,  41  W.  Va.  335,  56  Am.  St.  Rep.  837,  23  S.  E.  721,  holding  the  presump- 
tion that  where  land  is  purchased  with  the  money  of  another  in  the  name  of  the 
purchaser  a  trust  is  created,  is  one  of  fact  which  may  be  rebutted. 
II  iiNliM  ml  as  trustee  for  wife. 

Cited  in  Heinrich  v.  Heinrich,  2  Cal.  App.  483,  84  Pac.  326,  holding  a  hus- 
band purchasing  land  with  the  money  of  his  wife  and  taking  title  in  his  own 
name  will  be  presumed  to  be  holding  in  trust  for  the  benefit  of  the  wife. 

Cited  in  footnote  to  Stearns  v.  Fraleigh,  39  L.  R.  A.  705,  which  sustains  right 
to  appoint  husband  trustee  of  property  conveyed  by  him  in  trust  for  wife  and 
children. 
Protection   of   boiia    fide   purchasers   against    unknown    equities. 

Approved  in  DeLany  v.  Knapp,  111  Cal.  169,  52  Am.  St.  Rep.  160,  43  Pac.  598, 
holding  judgment  creditor  purchasing  without  notice  of  secret  trust,  bona  fide 
purchaser  and  protected  against  unknown  equities;  Pugh  v.  Highley,  152  Ind. 
258,  44  L.  R.  A.  396,  footnote  p.  392,  71  Am.  St.  Rep.  327,  53  N.  E.  171,  hold- 
ing judgment  creditor  purchasing  in  good  faith  protected  against  unknown 
equities. 

Cited  in  Robinson  v.  Muir,  151  Cal.  122,  90  Pac.  521,  on  a  bona  fide  purchaser 
for  value  without  notice  as  being  entitled  to  prevail  against  a  prior  unrecorded 
deed;  Moultrie  v.  Wright,  154  Cal.  523,  98  Pac.  257,  on  a  person  taking  a  mort- 
gage with  notice  of  a  trust  existing  in  favor  of  one  paying  part  of  the  purchase 
money  as  holding  his  mortgage  lien  subject  to  the  trust. 

Cited  in  footnotes  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933, 
which  holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown 
equities;  Pennock  v.  Douglas  County,  27  L.  R.  A.  121,  denying  duty  of  city  to 
refund  money  received  on  sale  for  special  assessment,  when  land  was  not  subject 
thereto;  DiNola  v.  Allison,  65  L.R.A.  419,  which  holds  title  of  stranger  pur- 
chasing after  taking  of  appeal  from  judgment  from  one  who  had  purchased 
land  at  his  own  foreclosure  sale  subject  to  defeat  by  reversal  of  the  judgment. 

Cited  in  notes   (55  L.R.A.  282)   on  effect  of  levy  under  void  or  voidable  judg- 
ment;   (27  L.R.A.  (N.S.)    735)    on  rights  of  one  acquiring  interest  in  property 
from  party  pending  appellate  proceedings;    (36  L.R.A.  (N.S.)    1218)    on  liability 
of  execution  creditor  for  return  of  price  on  failure  of  title  to  property  sold  on 
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execution;    (79  Am.  St.  Rep.  948,  950)    on  title  acquired  by  one  purchasing  at 
his  own  execution  sale. 

Distinguished  in  Murphy  v.  Clayton,  113  Cal.  157,  45  Pac.  267,  holding  general 
creditors,   neither   purchasers   nor   lien   holders,   not  protected   against   unknown 
equities. 
Subrogation   under   written    contract. 

Cited  in  footnote  to  Faires  v.  Cockrill,  28  L.  R.  A.  528,  which  denies  right  to 
contribution  or  subrogation  between  co-obligors  on  written  contract. 
Instructions   in   equity   case. 

Cited  in  Lawlor  v.  Kemper,  20  Mont.  19,  49  Pac.  398,  holding  where  special 
issues  are  submitted  to  the  jury  in  an  equity  case,  the  instructions  given  will 
not  be  considered  on  appeal. 

21  L.  R.  A.  54,  BOSWELL  v.  CUNNINGHAM,  32  Fla.  277,  13  So.  354. 
Necessity   of  agent's   good   faith. 

Cited  in  Burnham  City  Lumber  Co.  v.  Rannie,  59  Fla.  191,  50  So.  617,  hold- 
ing that  agent  who  is  required  to  exercise  discretion  in  employment  cannot  also 
act  as  agent  for  third  party  without  principal's  consent. 

Cited  in  footnotes  to  Holmes  v.  Cathcart,  60  L.  R.  A.  734,  which  requires 
agent,  authorized  to  make  sale  or  exchange  at  specified  terms,  to  disclose  to 
principal  facts  as  to  more  advantageous  one  learned  of;  "Strong  v.  Brennan,  47 
L.  R.  A.  792,  which  denies  right  of  attorney  to  recover  for  services  to  association 
employing  him,  when  also  engaged  and  paid  by  adverse  party;  Trice  v.  Comstock, 
61  L.  R.  A.  176,  which  denies  right  of  one  employed  to  conduct  probable  cus- 
tomers to  principals  engaged  in  reselling  at  advances  options  procured  from 
owners,  to  purchase  for  own  benefit  adversely  to  principals,  even  after  agency 
terminates;  Van  Dusen  v.  Bigelow,  67  L.R.A.  288,  which  holds  that  agent  for 
collecting  rent,  paying  tax,  seeing  to  repairs,  and  giving  advice  as  to  value  of 
farm  lands,  cannot  purchase  for  himself  without  full  disclosure  of  all  facts 
bearing  on  the  value  of  the  land;  State  v.  Edwards,  69  L.R.A.  667,  which  denies 
right  of  commission  merchants  to  whom  grain  is  consigned  for  sale  on  com- 
missions to  purchase  themselves  after  business  hours  at  highest  price  of  the  day 
on  the  board  of  trade. 
'When  constructive  trust  created. 

Approved  in  Waller  v.  Jones,  107  Ala.  342,  18  So.  277,  holding  that  one  agree- 
ing to  redeem  property  or  purchase  tax  titles  for  benefit  of  owner  upon  promise 
of  repayment,  by  taking  title  to  himself,  raises  constructive  trust;  Woodfin  v. 
Marks,  104  Tenn.  519,  58  S.  W.  227,  holding  one  agreeing  with  widow  to  bid  off 
husband's  lands  for  her  benefit  compelled  to  surrender  benefit  upon  her  assump- 
tion of  obligations. 

Cited  in  Brookings  Land  &  T.  Co.  v.  Bertness,  17  S.  D.  303,  96  N.  W.  97, 
holding  where  an  agent  instructed  to  purchase  certain  land  at  a  price  not 
above  a  certain  amount,  purchased  in  his  wife's  name  at  a  price  slightly  above 
the  price  designated  without  notifying  the  principal,  a  trust  resulted  in  favor 
of  the  principal. 

21  L.  R.  A.  58,  SCOVILL  v.  McMAHON,  62  Conn.  378,  36  Am.  St.  Rep.  350,  26 

Atl.  479. 
"When  condition   created. 

Approved  in  Kilpatrick  v.  Baltimore,  81  Md.  193,  27  L.  R.  A.  645,  48  Am.  St. 
Rep.  509,  31  Atl.  805,  holding  condition  not  created  by  habendum  clause  "to 
have  and  to  hold  ...  as  and  for  a  street,"  following  granting  clause. 
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Cited  in  Quinlan  v.  Green  County,  19  L.R.A. (N.S.)  857,  84  C.  C.  A.  537,  157 
Fed.  40,  on  the  calling  of  a  stipulation  or  provision  in  a  deed  a  condition  as  not 
being  conclusive  of  the  nature  thereof. 

Cited   in   notes    (11   L.R.A. (N.S.)    513,   514,  517,   518,   520,   525)    on  effect   of 
specifying  use  of  real  estate   in  devise  to  religious   society;    (79   Am.   St.   Rep. 
749,  750,  751)    on  what  words  create  condition  subsequent. 
Effect   of    in.   !.ili<>    to   perform    condition. 

Cited  in  New  Haven  County  v.  Trinity  Church  Parish,  82  Conn.  382,  73  Atl. 
789,  17  Ann.  Cas.  432,  holding  the  failure  of  a  church,  receiving  a  legacy  on 
condition  that  it  should  build  a  Sunday  school  room  on  certain  premises,  to 
perform  such  condition  because  such  premises  are  taken  by  the  county  for  a 
public  purpose  does  not  deprive  the  church  of  the  right  to  the  legacy. 

Cited  in  notes  (10  L.R.A.  (N.S.)  415)  on  effect  of  passage  of  statute  render- 
ing performance  of  contract  impossible;  (70  Am.  St.  Rep.  830)  on  impossibility 
of  performance  of  conditions  precedent  or  consequent;  (120  Am.  St.  Rep.  473) 
on  effect  of  statutes  making  pre-existing  contracts  illegal. 

Distinguished  in  Lyford  v.  Laconia,  75  N.  H.  224,  22  L.R.A.(N.S.)  1065,  139 
Am.  St.  Rep.  680,  72  Atl.  1085,  holding  on  the  taking  by  the  state  of  the  use  of 
land  given  to  a  religious  society  for  a  specified  religious  use  with  a  reverter  to 
the  grantor  and  his  heirs  on  the  termination  of  the  use,  an  heir  of  the  grantor 
could  not  demand  damages  for  such  taking. 
Condition  precedent. 

Cited  in  Green  County  v.  Quinlan,  211  U.  S.  594,  53  L.  ed.  342,  29  Sup.  Ct. 
Rep.  162,  modifying  19  L.R.A. (N.S.)  857,  84  C.  C.  A.  537,  157  Fed.  40,  holding 
where  a  county  authorizes  the  issuance  of  bonds  to  aid  in  the  construction  of 
a  railroad,  a  condition  that  such  bonds  shall  not  be  issued  until  the  county 
shall  be  exonerated  from  a  prior  subscription  to  the  stock  of  another  railroad, 
is  precedent  to  the  lawful  issue  of  the  bonds. 
Accrual  of  causes  of  action. 

Cited  in  Cabrera  v.  Payne,  10  Cal.  App.  678,  103  Pac.  176,  on  the  accrual  of 
causes  of  action. 
Regulation  of  cemeteries. 

Cited  in  notes  (27  L.R.A. (N.S.)  268)  on  regulations  of  burials  and  ceme- 
teries; (31  L.R.A. (N.S.)  948)  on  burial  ground  or  cemetery  as  nuisance;  (87 
Am.  St.  Rep.  684)  on  power  of  municipality  to  regulate,  prohibit,  or  discontinue 
cemeteries. 

21  L.  R.  A.  62,  WEBB  v.  DEMOPOLIS,  95  Ala.  116,  13  So.  289. 
Title  to  land  on  streams. 

Cited  in  notes  (42  L.R.A.  174)  on  title  to  land  under  water;  (23  Eng.  Rul. 
Cas.  190)  on  ownership  of  riparian  owner  to  thread  of  stream. 

Qualified  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  348,  64  L.  R.  A.  342,  86  Am. 
St.  Rep.   143,  30  So.  645,  Affirmed  in  187  U.  S.  485,  47  L.  ed.  271,  23  Sup.  Ct. 
Rep.    170,  holding  that  grant  from   government  of   land  adjoining  shore   where 
tide  ebbs  and  flows  only  extends  to  high-water  mark. 
It  iulit   to  erect  wharves. 

Cited  in  Williams  v.  Gainesville,  150  Ala.  181,  124  Am.  St.  Rep.  66,  14  Ann. 
Cas.  1134,  holding  that  city  may  maintain  free  wharf  at  intersection  of  street 
and  river. 

Cited  in  notes    (40  L.R.A.  645)    on  right  to  erect  wharves;    (70  L.R.A.  205) 
on  right  to  wharfage. 
"What   constitutes   dedication   and    effect    thereof. 

Approved  in  Avondale  Land  Co.  v.  Avondale,  111  Ala.  529,  21   So.  318,  hold- 
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ing  irrevocable  dedication  of  land  for  public  park  made  by  land  company's  im- 
provement thereof  as  such,  refusal  to  pay  taxes  thereon,  and  designation  thereof 
as  park  on  plat  shown  purchasers;  Ralston  v.  Weston,  46  W.  Va.  551,  76  Am. 
St.  Rep.  834,  33  S.  E.  326;  Western  R.  Co.  v.  Alabama  G.  T.  R.  Co.  96  Ala.  278r 
17  L.  R.  A.  480,  11  So.  483;  Roberts  v.  Mathews,  137  Ala.  528,  97  Am.  St.  Rep. 
56,  34  So.  624, —  holding  dedication  of  land  as  roads  made  by  making  and  re- 
cording map  showing  lots  and  roads  and  selling  lots  according  to  numbers  there- 
on; Harn  v.  Dadeville,  100  Ala.  203,  14  So.  9,  holding  neither  nonuser,  prescrip- 
tion, nor  statute  of  limitations  available  where  town,  laid  out  and  streets  dedi- 
cated, becomes  incorporated;  Douglass  v.  Montgomery,  118  Ala.  606,  43  L.  R.  A_ 
378,  24  So.  745,  holding  that  cities  have  no  right  to  sell  lands  dedicated  and 
used  as  parks,  etc.,  or  to  divert  them  from  uses  to  which  originally  dedicated; 
Ralston  v.  Weston,  46  W.  Va.  555,  76  Am.  St.  Rep.  834,  33  S.  E.  326,  holding 
neither  prescription,  adverse  possession  under  statute  of  limitations,  nor  equi- 
table estoppel  available  to  destroy  easement  of  public  in  dedicated  highway ;. 
McClellan  v.  Weston,  49  W.  Va.  678,  55  L.  R,  A.  906,  footnote  p.  898,  39  S.  E, 
670,  holding  title  by  adverse  possession  not  acquirable  in  streets,  etc.,  dedicated 
to  public  use;  Turner  v.  Hillsboro,  127  N.  C.  155,  37  S.  E.  191,  holding  title  to 
streets,  parks,  etc.,  not  acquirable  by  adverse  possession,  however  long,  so  as  to> 
bar  town;  Wright  v.  Doniphan,  169  Mo.  614,  70  S.  W.  146.  holding  that  neither 
failure  of  city  to  prosecute  person  encroaching  upon  public  highway,  nor  his 
occupancy  thereof  for  ten  or  twelve  years  without  objection,  nor  assessment  and 
collection  of  taxes  from  him,  estops  city  from  setting  up  title  to  land  encroached 
upon;  Smith  v.  Opelika,  165  Ala.  633,  51  So.  821,  holding  that  street  dedicated 
by  mapping  and  platting  of  land  by  owner  is  not  affected  by  nonuser;  Jackson 
v.  Birmingham  Foundry  &  Mach.  Co.  154  Ala.  468,  45  So.  660,  holding  the  plat- 
ting of  land  into  lots  and  streets  and  the  sale  of  the  lots  with  reference  to  the 
platting  of  the  streets  amounts  to  a  dedication  of  the  streets;  Davies  v.  Epstein, 
77  Ark.  225,  92  S.  W.  19,  holding  where  the  plat  of  a  village  showed  a  street 
parallel  with  the  shore  of  a  lake  and  abutting  thereon  and  no  intervening  space 
between  the  lake  and  the  street  being  shown,  a  dedication  of  public  access  to  the 
lake  will  be  shown. 

Cited  in  footnotes  to  Norrell  v.  Augusta  R.  &  Electric  Co.  59  L.  R.  A.  101, 
which  holds  title  by  prescription  not  acquired  by  adverse  possession  of  land  dedi- 
cated and  accepted  as  city  street ;  St.  Paul  &  D.  R.  Co.  v.  Duluth,  43  L.  R.  A.  433, 
which  holds  mere  construction  and  occasional  use  of  railroad  track  across  unim- 
proved platted  street  not  adverse  possession;  Reuter  v.  Lawe,  34  L.  R.  A.  733, 
which  sustains  estoppel  against  claim  to  park  by  dedication  on  plat  by  one  con- 
tinuing in  possession. 

Cited  in  note   (23  L.R.A.(N.S-)   811)   on  leaving  blank  in  plat  as  dedication. 

Distinguished  in  Columbia  &  P.  S.  R.  Co.  v.  Seattle,  33  Wash.  519,  74  Pac. 
670,  holding  a  plat  filed  which  showed  the  names  and  widths  of  streets  but  did 
not  show  the  name  of  a  strip  along  one  extremity  of  the  plat  which  was  below 
the  tide  water  line,  did  not  show  an  intention  to  dedicate  such  strip  as  a  street; 
Krause  v.  El  Paso,  101  Tex.  216,  14  L.R.A.(N.S.)  584,  130  Am.  St.  Rep.  831, 
106  S.  W.  121,  holding  where  a  person  erected  a  building  in  conformity  with 
property  lines  designated  by  the  city  engineer  and  constructed  a  sidewalk  ac- 
cording to  orders  from  the  city  and  maintained  it  in  accordance  with  the 
requirements  of  the  city  and  occupied  the  premises  for  over  twenty  years,  the 
city  is  estopped  to  claim  part  of  his  lot  for  a  public  highway. 
Rights  in  and  title  to  public  ways. 

Cited  in  Bristol  v.  Palmer,  83  Vt.  65,  31  L.R.A.(N.S.)  896,  74  Atl.  332,  hold- 
ing that  under  statute  no  rights  can  be  acquired  within  limits  of  highway  or 
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public  stream  by  prescription;  Gainesville  v.  Thomas,  61  Fla.  547,  54  So.  780,  on 
whether  or  not  statute  of  limitations  should  run  against  municipality  in  exer- 
cise of  governmental  as  opposed  to  their  proprietary  functions;  Mobile  Transp. 
Co.  v.  Mobile,  153  Ala.  415,  13  L.R.A.  (N.S.)  355,  127  Am.  St.  Rep.  34,  44  So. 
S76,  holding  the  title  of  a  city  to  the  shores  of  navigable  streams  held  in  trust 
for  the  public  cannot  be  divested  by  the  adverse  possession  of  a  riparian  owner ; 
Bischof  v.  Merchants  Nat.  Bank,  75  Neb.  841,  5  L.R.A. (N.S.)  490,  106  N.  W. 
996,  on  the  rights  of  the  public  in  a  public  street. 

Cited  in  notes  (7  L.R.A. (N.S. )  247,  251)  on  improvements  by  abutting  owner 
with  reference  to  supposed  boundary  as  estopping  municipality  from  asserting 
true  line;  (76  Am.  St.  Rep.  494)  on  adverse  possession  of  public  property; 
(87  Am.  St.  Rep.  780)  on  right  to  acquire  title  by  adverse  possession  to  lands 
devoted  to  public  use. 
License  of  nuisance  in  pnblic  street. 

Approved  in  Costello  v.  State,  108  Ala.  52,  35  L.  R.  A.  306,  18  So.  820,  hold- 
ing that  city  authorities  cannot  permit  obstruction  of  streets,  but  not  every  ob- 
struction illegal  although  inconvenient,  and  only  becoming  so  from  unnecessary 
delay  in  removal;  First  Nat.  Bank  v.  Tyson,  133  Ala.  473,  59  L.  R.  A.  402,  91 
Am.  St.  Rep.  46,  32  So.  144,  denying  city's  right  to  license  erection  or  commis- 
sion of  nuisance  in  or  on  public  street;  Pettit  v.  Grand  Junction,  119  Iowa,  358, 
03  N.  W.  381,  holding  town  buildings  constructed  by  authority  of  town  officers, 
In  public  street,  public  nuisance. 

Cited  in  Meighan  v.  Birmingham  Terminal  Co.  165  Ala.  600,  51  So.  775, 
holding  that  where  abutter's  access  to  or  from  property  was  injuriously  affect- 
ed by  embankment,  such  obstruction  was  nuisance  entitling  abutter  to  damages; 
State  ex  rel.  Atty.  Gen.  v.  Louisville  &  N.  R.  Co.  158  Ala.  211,  48  So.  391,  on 
a  municipality  in  the  absence  of  legislative  authority  as  having  no  authority  to 
permit  the  obstruction  of  a  public  street  by  a  private  corporation. 

Cited  in  notes  (39  L.  R.  A.  654)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (42  L.  R.  A.  818)  on  injunctions  by  municipalities  against 
nuisances  on  highways  and  streets;  (53  L.  R.  A.  898,  901)  on  prescriptive  right 
to  maintain  public  nuisance. 

Distinguished  in  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  658,  97  Am.  St.  Rep. 
<59,  35  So.  30,  denying  equitable  relief  to  abutter  for  permanent  obstruction  in 
street,  in  view  of  remedy  at  law. 
.Jurisdiction  of  equity  to  abate  nuisances. 

Cited  in  Pearson  v.  Birmingham,  155  Ala.  632,  47  So.  80,  holding  equity  has 
jurisdiction  of  a  bill  at  the  instance  of  a  municipality  to  abate  a  building  the 
walls  of  which  have  been  declared  unsafe;  Rudolph  v.  Elyton,  161  Ala.  527,  50 
So.  80,  holding  same  where  a  public  highway  was  obstructed  by  fences  and 
buildings. 
•Contractual  powers  of  municipalities. 

Cited  in  Cleveland  School  Furniture  Co.  v.  Greenville,  146  Ala.  563,  41  So. 
-862,  holding  where  the  charter  of  a  city  conferred  no  authority  thereon  with 
respect  to  schools,  it  had  no  authority  to  execute  its  note  binding  its  general 
revenues  for  the  payment  of  furniture  purchased  for  use  in  a  school  building. 
'Who  Is  riparian  owner. 

Cited  in  note  (22  L.R.A. (N.S.)  674)  as  to  whether  one  is  a  riparian  or 
2ittoral  owner,  whose  property  abuts  on  highway  bordering  on  navigable  water. 
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21  L.  R.  A.  71,  THORXDIKE  v.  THORXDIKE,  142  111.  450,  33  Am.  St.  Rep.  90r 

32  N.  E.  510. 
Injunction   against   suit   in   foreign   jurisdiction,   after   final    decree. 

Cited  in  notes  (30  L.  R.  A.  125)  on  injunctions  against  execution  sales  or 
other  proceedings  under  final  process;  (30  L.  R.  A.  360)  on  injunctions  against 
judgments  in  garnishment  proceedings;  (59  Am.  St.  Rep.  879,  885;  25  L.R.A. 
(N.S.)  267)  on  injunction  against  action  or  proceeding  in  foreign  jurisdiction. 
jn  case  of  design  to  avoid  domestic  laws  or  contract. 

Cited  in  footnotes  to  Miller  v.  Gittings,  37  L.  R.  A.  654,  which  sustains  right 
to  enjoin  prosecution  of  action  in  other  state  to  evade  laws  of  state  where  par- 
ties reside;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent 
divorce  suit  by  husband  in  other  state. 

Cited  in  note  (36  L.  R.  A.  582)  on  debtor's  right  of  action  against  creditor  for 
collecting  debt  in   another   jurisdiction   in  evasion   of  exemption   laws   of  other 
domicil. 
In   administration    proceedings. 

Cited  in  footnote  to  Russell  v.  Hooker,  35  L.  R.  A.  495,  which  denies  right  to 
maintain  action  in  other  state  for  stock  given  by  testator,  who  resided  in  state 
where  will  probated. 
In  insolvency  proceedings. 

Cited  in  footnote  to  Sandage  v.  Studebaker  Bros.  Mfg.  Co.  34  L.  R.  A.  363r 
which  upholds  right  to  injunction  against  prosecuting  actions  for  instalments 
commenced  by  assignee  in  other  state. 

Cited  in  note   (23  L.  R.  A.  41)   on  transfer  of  property  out  of  state  by  bank- 
ruptcy or  insolvency  proceedings  or  assignment  for  creditors. 
Statute  of  limitations. 

Cited  in  Evans  v.  Moore,  247  111.  73,  339  Am.  St.  Rep.  302,  93  N.  E.  118, 
holding  that  in  suits  where  equity  jurisdiction  is  exclusive,  court  is  not  bound 
by  limitations  applicable  to  actions  at  law;  Stein  v.  Kaun,  148  111.  App.  526r 
holding  equity  would  ignore  the  statute  of  limitations  where  necessary  to  pre- 
vent the  doing  of  an  inconscionable  act. 

Cited  in  note   (48  L.  R.  A.  635)   as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country. 
Right  to  equitable  relief. 

Cited  in  Royal  League  v.  Kavanagh,  233  111.  183,  84  N.  E.  178,  affirming  134 
111.  App.  87,  on  it  being  necessary  to  justify  equitable  relief  that  it  must 
appear  that  otherwise  an  equitable  right  will  be  denied  the  person  seeking 
relief. 

21  L.  R.  A.  76,  CHICAGO  CITY  R.  CO.  v.  WILCOX,  138  111.  370,  27  N.  E.  899. 
Imputing    negligence When    action    brought    by    children. 

Cited  in  Heldmaier  v.  Taman,  88  111.  App.  212,  holding  negligence  of  mother 
not  imputable  to  child  of  four,  injured  by  wagon  in  street;  Berry  v.  Lake  Erie 
&  W.  R.  Co.  70  Fed.  682,  holding  negligence  of  parent  in  permitting  child  of 
seven  to  wander  alone  not  imputable  to  it,  when  injured;  Chicago  City  R.  Co. 
v.  Tuohy,  196  111.  431,  58  L.  R.  A.  273,  63  N.  E.  997,  holding  negligence  of  parent 
not  imputable  to  child  of  six,  injured  by  car;  Chicago  G.  W.  R.  Co.  v.  Kowalski, 
34  C.  C.  A.  4,  92  Fed.  313,  holding  contributory  negligence  of  parent  not  im- 
putable to  child  of  three  months,  injured  at  railway  crossing;  Evansville  v. 
Senhenn,  151  Ind.  55,  41  L.  R.  A.  732,  footnote  p.  728,  68  Am.  St.  Rep.  218,  47 
X.  E.  634,  holding  negligence  of  parent  not  imputable  to  child  of  five,  injured 
by  falling  off  lumber  pile;  Jeffersonville  v.  McHenry,  22  Ind.  App.  15,  53  X.  E.  183, 
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holding  negligence  of  parent  not  imputable  to  child  of  three,  injured  by  defective 
sidewalk;  Profit  v.  Chicago  G.  W.  R.  Co.  91  Mo.  App.  375,  holding  negligence  of 
parent  not  imputable  to  child  of  sixteen  months,  injured  at  street  crossing; 
Louisville  &  St.  L.  Consol.  R.  Co.  v.  Gobin,  52  111.  App.  569,  holding  negligence 
of  parent  not  imputable  to  child  of  six,  injured  on  track;  Metropolitan  West 
Side  Elev.  R.  Co.  v.  Kersey,  80  111.  App.  304,  holding  negligence  of  man  on  street 
car  platform,  with  five-year-old  child,  not  imputable  to  her;  Watson  v.  Southern 
R.  Co.  66  S.  C.  50,  44  S.  E.  375,  denying  doctrine  of  imputable  contributory  neg- 
ligence of  custodian  to  child  of  tender  years;  Jansen  v.  Siddal,  41  111.  App.  280r 
holding  negligence  of  person  in  charge  of  six-year-old  child  will  not  affect  its 
right  to  recover  for  injury;  Daube  v.  Tennison,  154  111.  212,  39  N.  E.  989,  hold- 
ing instruction  that  failure  of  mother  in  charge  of  child,  to  exercise  due  care 
and  caution,  contributing  to  injury,  would  prevent  recovery,  favorable  to  child ; 
Elgin,  J.  &  E.  R.  Co.  v.  Raymond,  148  111.  251,  35  N.  E.  729,  stating  that  counsel 
conceded  that  negligence  of  parents  might  be  imputed  to  child;  Donk  Bros.  Coal 
&  Coke  Co.  v.  Leavitt,  109  111.  App.  389,  holding  doctrine  of  imputed  negligence 
repudiated  in  Illinois;  Ballentine  v.  Illinois  C.  R.  Co.  157  111.  App.  303,  to  the 
point  that  negligence  of  parent  cannot  be  imputed  to  child  of  tender  years- 
in  action  for  damages  for  personal  injury;  Jacksonville  Electric  Co.  v.  Adams, 
50  Fla.  436,  39  So.  183,  9  Ann.  Cas.  241,  holding  the  negligence  of  parents  in 
permitting  a  child  of  tender  years  to  go  unattended  upon  the  street  of  a  city 
where  electric  cars  are  operated  cannot  be  imputed  to  the  child  as  to  prevent  a 
recovery  on  his  behalf  for  injuries  resulting  from  the  negligent  operation  of  a- 
street  car;  Ferryman  v.  Chicago  City  R,  Co.  242  111.  274,  89  N.  E.  980,  holding 
in  an  action  for  the  negligent  injuring  of  a  child  of  tender  years  the  negli- 
gence of  the  mother  in  permitting  the  child  to  go  onto  the  streets  unattended 
cannot  be  imputed  to  the  child;  Neff  v.  Cameron,  213  Mo.  362,  18  L.R.A.(N.S.) 
324,  127  Am.  St.  Rep.  606,  111  S.  W.  1139,  holding  a  municipality  is  not  relieved 
from  liability  for  injuries  received  by  a  child  of  tender  years  by  reason  of  the 
defective  condition  of  a  sidewalk,  because  of  the  negligence  of  the  parents  in 
taking  the  child  there  and  afterwards  neglecting  the  wound ;  Rendahl  v.  Walsh, 
145  111.  App.  603,  holding  in  an  action  on  behalf  of  an  infant  of  tender  yeara 
for  injuries  received  through  defendant's  negligence  the  negligence  of  the  in- 
fant's parents  is  not  imputable  to  him. 

Cited  in  footnotes  to  Ploof  v.  Burlington  Traction  Co.  43  L.  R.  A.  108,  which 
holds  parent's  negligence  in  allowing  ten-year-old  boy  to  be  in  street  not  prox- 
imate cause  of  accident  from  his  attempt  to  cross  street  in  front  of  street  car; 
Ives  v.  Welden,  54  L.  R.  A.  854,  which  holds  child  injured  by  explosion  of  un- 
labeled  gasoline  not  affected  by  father's  negligence;  Nashville  R.  Co.  v.  Howard, 
64  L.  R.  A.  437,  which  holds  negligence  of  mother  not  imputable  to  child  of  four 
years,  jolted  from  car;  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  70  L.R.A.  503, 
which  holds  parent's  or  guardian's  negligence  not  imputable  to  child  non  sui 
juris  in  action  by  it  for  injuries  to  his  person. 

Cited  in  notes  (22  L.  R.  A.  562)  on  rights  of  children  to  protection  against 
dangerous  condition  of  highway;  (25  L.  R.  A.  791)  on  care  required  of  railroad 
companies  to  prevent  injury  to  small  children  on  track;  (18  L.R.A. (N.S.)  320) 
on  contributory  negligence  of  parent  or  custodian  as  bar  to  action  by  child  for 
negligent  injuries;  (110  Am.  St.  Rep.  284)  on  imputed  negligence. 
When  action  bron&ht  by  parents,  aa  such. 

Cited  in  Atlanta  &  C.  Air  Line  R.  Co.  v.  Gravitt,  93  Ga.  379,  26  L.  R.  A.  557, 
footnote  p.  553,  44  Am.  St.  Rep.  145,  20  S.  E.  550,  holding  negligence  of  cus- 
todian chosen  by  father  not  imputable  to  mother;  Nashville  Lumber  Co.  v» 
100  Ark.  87,  38  L.R.A. (N.S.)  760,  139  S.  W.  301,  holding  that  where 
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right  of  parent  is  derived  from  child  by  inheritance  under  statute,  contributory 
negligence  is  not  a  defense  to  action  for  wrongful  death  of  child;  Illinois  C.  R. 
Co.  \.  Warriner,  229  111.  95,  82  X.  E.  246,  affirming  132  111.  App.  308,  holding 
contributory  negligence  of  the  parents  is  a  bar  to  the  maintenance  of  action 
for  the  wrongful  death  of  a  child;  Richmond,  F.  &  P.  R.  Co.  v.  Martin,  102  Va. 
206,  45  S.  E.  894,  holding  a  father  cannot  maintain  an  action  for  his  own  benefit 
for  the  wrongful  death  of  his  infant  child,  where  his  own  negligence  con- 
tributed to  the  death. 

Cited  in  notes   (18  L.R.A.(X.S.)   329,  330)   on  contributory  negligence  of  par- 
ent as   bar   to   action   by   parent  or   administrator   for   death   of   child   non   sui 
juris;     (32   L.R.A. (K.S.)    410)    on   imputing   negligence   of   child's   custodian   to 
parent  in  action  for  death  or  injury. 
When  action   lirouuh  I    by   parents  as  administrators. 

Cited  in  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  28,  28  L.  R.  A.  490, 
footnote  p.  486,  49  Am.  St.  Rep.  909,  31  S.  W.  163,  holding  parent's  negligence 
defeats  recovery  by  him  as  administrator,  where  he  is  sole  beneficiary:  Pekin  v. 
McMahon,  154  111.  153,  27  L.  R.  A.  210,  45  Am.  St.  Rep.  114,  39  N.  E.  484,  hold- 
ing contributory  negligence  of  parent  of  eight-year-old  child,  drowned  in  pit, 
may  be  shown  in  bar;  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  258,  79  N.  Y. 
Supp.  890,  holding  father,  sole  next  of  kin  of  infant  nearly  nine,  not  entitled  to 
recover  when  his  own  negligence  contributed  to  death;  Chicago  &  A.  R.  Co.  v.  Logue, 
158  111.  626,  42  N.  E.  53,  holding  negligence  of  parent  contributing  to  death  of 
child  of  two  imputable  to  parent,  especially  where  present;  Warren  v.  Manchester 
Street  R.  Co.  70  X.  H.  361,  47  Atl.  735,  holding  recovery  for  death  of  infant  not 
•defeated  by  father's  negligence,  though  he  will  be  indirectly  benefited  thereby; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  111.  App.  392,  holding  that  negligence 
of  mother  alone  in  caring  for  child  does  not  preclude  father's  recovery  for  its 
death,  under  statute;  Davis  v.  Seaboard  Air  Line  R.  Co.  136  X.  C.  119,  48  S.  E. 
591,  1  Ann.  Cas.  214,  holding  in  an  action  by  the  father  as  administrator  for 
the  wrongful  death  of  an  infant  child,  the  contributory  negligence  of  the  father 
may  be  pleaded  as  a  defense. 

Cited  in  footnote  to  Wolf  v.  Lake  Erie  &  W.  R.  Co.  36  L.  R.  A.  812,  which 
•denies  right  to  recover  for  death  of  person  guilty  of  contributory  negligence. 

Denied  in  Chicago  &  X.  W.  R.  Co.  v.  Des  Lauriers,  40  111.  App.  657,  holding 
slight  negligence  of  parent  in  intrusting  child   to  another's  care  does  not  pre- 
vent recovery  for  his  death,  through  gross  negligence  of  railway  company. 
—  When  action  brought  by  occupants  of  vehicles. 

Cited  in  Carmi  v.  Ervin,  59  111.  App.  557,  holding  negligence  of  driver  over 
•dangerous  road  not  imputable  to  person  riding  with  him  by  invitation  and 
ignorant  of  surrounding  cricumstances ;  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34 
C.  C.  A.  4,  92  Fed.  310,  and  Profit  v.  Chicago  G.  W.  R.  Co.  91  Mo.  App.  375, 
holding  negligence  of  parent  driving  team  not  imputable  to  child  of  sixteen 
months,  injured  at  crossing;  Chicago  v.  McCarthy,  61  111.  App.  301,  holding  care- 
lessness of  driver  not  imputable  to  occupant;  Gaffney  v.  Dixon,  157  111.  App. 
-594,  holding  that  where  woman  is  injured  while  riding  on  street  in  automobile 
•driven  by  husband,  negligence  of  latter  cannot  be  imputed  to  her  in  action  by 
her  against  city  for  concurring  negligence;  Chicago  &  A.  R.  Co.  v.  Vipond, 
212  111.  205,  72  N.  E.  22,  holding  in  an  action  for  the  death  of  a  fireman  of 
another  road  in  a  collision  at  a  crossing,  an  ordinance  regulating  the  speed 
of  trains  is  not  admissible  for  the  purpose  of  showing  the  train  on  which  the 
•decedent  was  employed  was  run  at  a  negligent  rate  of  speed,  the  decedent 
having  no  control  of  the  train;  Chicago  Union  Traction  Co.  v.  Leach,  215  111. 
186,  74  X.  E.  119,  holding  the  defendant  company  was  not  relieved  from  lia- 
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bility  for  injuries  received  by  the  plaintiff  in  a  collision  between  a  carriage  and 
a  street  car  because  of  the  fact  that  the  driver  of  the  carriage  over  which  the 
plaintiff  had  no  control  was  negligent;  C.  P.  &  St.  L.  R.  Co.  v.  Condon,  121  111. 
App.  449,  holding  in  an  action  against  a  railroad  company  for  the  negligent 
death  of  a  traveler  on  the  highway,  negligence  on  the  part  of  the  driver  of  the 
rig  in  which  he  was  riding  was  not  imputable  to  him. 
Contributory  negligence  of  infants. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Wrixon,  150  111.  533,  37  N.  E.  895, 
and  Theobald  v.  Chicago,  M.  &  St.  P.  R.  Co.  75  111.  App.  217,  remarking  that 
it  has  been  held  question  for  jury  whether,  in  a  particular  case,  child  has  exer- 
cised proper  care;  Illinois  C.  R.  Co.  v.  Jernigan,  101  111.  App.  5,  holding  that 
law  requires  of  child  of  seven,  care  and  caution  that  may  reasonably  be  expected 
under  the  circumstances;  Conlon  v.  Bailey,  58  111.  App.  262,  holding  that  in- 
fancy of  five-year-old  child  excuses  him  from  exercise  of  care;  Chicago  City  R. 
Co.  v.  Tuohy,  196  111.  420,  58  L.  R.  A.  273,  63  N.  E.  997,  Affirming  95  111.  App. 
318,  holding  child  of  six  or  under  exempt  from  contributory  negligence  and  exer- 
cise of  due  care;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ohlsson,  70  111.  App.  489,  holding 
child  of  six  only  required  to  exercise  care  and  caution  which  children  of  like  ager 
capacity,  and  experience  may  reasonably  be  expected  to  use,  under  like  circum- 
stances; Krenzer  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  151  Ind.  600,  68  Am.  St. 
Rep.  252,  52  N.  E.  220,  holding  question  whether  boy  of  seven  used  such  care  as- 
children  of  same  age  usually  do,  for  jury;  Illinois  C.  R.  Co.  v.  Bandy,  88  111. 
App.  632,  holding  question  of  contributory  negligence  of  child  between  seven  and 
eight,  question  for  jury;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roemer,  59  111.  App.  97^ 
holding  that  court  cannot,  as  matter  of  law,  fix  age  when  minor  acquires  capacity 
of  adult;  Elwood  Electric  Street  R.  Co.  v.  Ross,  26  Ind.  App.  263,  58  N.  E.  535, 
holding  that  up  to  a  certain  age,  limit  of  which  cannot  be  well  defined,  child  i» 
incapable  of  contributory  negligence  as  matter  of  law;  Bradbury  v.  Humphrey, 
162  111.  App.  436,  on  contributory  negligence  of  infant  as  issue  in  action  for 
personal  injury;  Soens  v.  Chicago,  W.  &  V.  Coal  Co.  160  111.  App.  473,  holding 
that  child  over  eleven  years  of  age  is  not  presumed  to  be  incapable  of  contribu- 
tory negligence;  Doggett  v.  Chicago,  B.  &  Q.  R.  Co.  134  Iowa,  695,  13  L.R.A. 
(N.S.)  371,  112  N.  W.  171,  13  Ann.  Cas.  588,  holding  in  an  action  on  behalf  of 
a  boy  of  seventeen  years  of  age,  receiving  injuries  when  ejected  from  a  train 
for  trespassing,  the  court  erred  in  referring  to  the  age  and  experience  of  the 
youth  in  determining  whether  he  was  guilty  of  contributory  negligence  there 
being  no  evidence  on  that  question. 

Cited  in  note    (11  L.R.A. (N.S.)    168)    on  what  acts  of  child  in  attempting  to 
cross  car  tracks  are  negligence   per  se. 
Negligence  in  crossing-  street  car  track;. 

Cited  in  footnote  to  Baltimore  Traction  Co.  v.  Helms,  36  L.  R.  A.  215,  which 
holds  attempt  by  one  alighting  from  street  car  to  cross  other  track  without  look- 
ing for  car,  negligence. 

Cited  in  note  (19  L.R.A. (N.S.)  163)  on  duty  of  pedestrian  on  public  street  to 
avoid  passing  teams. 

21  L.  R,  A.  84,  CRIGHTO  v.  DAHMER,  70  Miss.  602,  35  Am.  St.  Rep.  666,  13= 

So.  237. 
Enjoining   criminal   proceedings. 

Approved  in  State  ea>  rel.  Kenamore  v.  Wood,  155  Mo.  449,  48  L.  R.  A.  600, 
footnote  p.  596,  56  S.  W.  474,  denying  right  to  injunction  against  enforcing 
alleged  unconstitutional  statute  for  inspection  of  beer;  State  v.  O'Leary,  155  Ind. 
535,  52  L.  R.  A.  305,  58  N.  E.  703,  refusing  injunction  to  suppress  gambling; 
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house  quarter  of  a  mile  from  any  dwelling,  without  proof  of  annoyance  or  injury 
therefrom,  while  criminal  process  available;  People  v.  Condon,  102  111.  App.  461, 
refusing  to  enjoin  criminal  acts  without  proof  of  injury  to  public  property  or 
rights;  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles,  115  Fed.  538,  denying  right  to  enjoin 
criminal  proceedings  under  alleged  unconstitutional  ordinance,  though  prosecu- 
tion intended  to  injure  property  rights. 

Cited  in  Floyd  v.  Adler,  96  Miss.  547,  51  So.  897,  to  the  point  that  court  can 
not  enjoin  threatened  criminal  proceedings;  Old  Dominion  Teleg.  Co.  v.  Pow- 
ers, 140  Ala.  225,  37  So.  195,  1  Ann.  Cas.  119,  holding  mandamus  to  compel  the 
punishment  of  persons  for  contempt  for  the  violation  of  a  preliminary  injunc- 
tion will  be  denied  where  the  bill  for  the  injunction  and  the  preliminary  in- 
junction have  been  dismissed;  Georgia  R.  &  Electric  Co.  v.  Oakland  City,  129 
Ga.  578,  59  S.  E.  296,  holding  an  injunction  will  not  lie  to  enjoin  a  munici- 
pality from  the  enforcement  of  an  ordinance  providing  a  penalty  for  a  failure 
of  petitioner  to  stop  its  cars  at  certain  designated  places;  Sullivan  v.  San 
Francisco  Gas  &  Electric  Co.  148  Cal.  372,  3  L.R.A.(N.S.)  403,  83  Pac.  156,  7 
Ann.  Cas.  574,  holding  an  injunction  would  not  lie  to  prevent  prosecution  for 
the  violation  of  a  statute  providing  a  penalty  for  the  obstruction  of  an  electric 
line;  Nims  v.  Gilmore,  17  Idaho,  615,  107  Pac.  79,  holding  the  fact  that  the 
petitioner  held  a  license  was  no  grounds  for  enjoining  a  county  attorney  from 
the  enforcement  of  a  local  option  statute  in  the  county;  Cain  v.  Daly,  74  S.  ('. 
483.  55  S.  E.  110,  holding  a  prosecution  for  a  violation  of  a  valid  Sunday  law 
will  not  be  enjoined  because  of  the  fact  that  it  is  not  enforced  against  some 
violators  and  will  materially  injure  petitioner's  business;  J.  W.  Kelly  &  Co. 
v.  Conner,  122  Tenn.  368,  25  L.R.A.(N.S-)  209,  123  S.  W.  622,  holding  equity 
would  not  enjoin  the  prosecutions  of  violations  of  a  statute  prohibiting  the  sale 
of  intoxicating  liquors  within  four  miles  of  a  schoolhouse  at  the  instance  of 
wholesalers  to  whom  the  officials  assumed  the  act  to  apply;  Pleasants  v.  Smith, 
90  Miss.  449,  9  L.R.A.(N.S.)  774,  122  Am.  St.  Rep.  317,  43  So.  475,  holding 
equity  would  not  enjoin  the  prosecution  of  a  merchant  for  an  alleged  disturb- 
ance of  the  peace  by  using  a  megaphone  to  call  attention  to  a  sale;  Littleton 
v.  Burgess,  14  Wyo.  179,  3  L.R.A.(N.S.)  636,  82  Pac.  864,  holding  petitioner 
who  had  been  given  a  permit  to  conduct  a  gambling  game  could  not  enjoin  the 
prosecution  under  a  statute  providing  a  penalty  for  the  violation  of  a  gambling 
statute;  Shellman  v.  Saxon,  134  Ga.  32,  27  L.R.A.  (N.S.)  454,  67  S.  E.  438,  on 
equity  as  not  interfering  to  stay  the  prosecution  of  criminal  proceedings. 

Cited  in  footnotes  to  Paulk  v.  Sycamore,  41  L.R.A.  772,  which  denies  injunc- 
tion against  prosecution  for  violation  of  statute  or  ordinance;  Arbuckle  v. 
Blackburn,  65  L.R.A.  864,  which  denies  jurisdiction  of  Federal  court  to  enjoin 
state  food  commissioner  from  proceeding  to  enforce  pure  food  statute  by  crimi- 
nal prosecution. 

Cited  in  notes  (25  L.R.A.  (N.S.)  193)  on  injunction  against  criminal  or 
quasi  criminal  prosecution;  (107  Am.  St.  Rep.  198;  118  Am.  St.  Rep.  869)  on 
injunction  against  creating  or  maintaining  a  nuisance;  (131  Am.  St.  Rep.  30) 
on  bills  of' peace  or  injunction  to  prevent  multiplicity  of  suits;  (49  L.  ed.  U.  S. 
170)  on  injunction  against  criminal  prosecutions  under  void  municipal  ordi- 
nances affecting  property  rights  or  franchises. 

21  L.  R.  A.  89,  MULDOON  v.  MOORE,  55  N.  J.  L.  410,  26  Atl.  892. 
Liability    of  heirs   for  ancestor's   obligations. 

Approved  in  Newark  Lime  &  Cement  Mfg.  Co.  v.  Harrington,  62  N.  J.  L.  636, 
42  Atl.  417,  holding,  in  absence  of  averment  of  alienation  by  devisees,  plaintiff 
at  law  entitled  to  special  judgment  to  be  levied  on  ancestor's  land  although  of 
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nominal  value  only;  Myers  v.  Weger,  62  N.  J.  L.  437,  42  Atl.  280.  holding  that 
devisee  confesses  assets  by  devise  sufficient  to  answer  claim  if,  by  plea,  he  neither 
admits  nor  denies  them;  Brinkerhoff  v.  Ransom,  57  N.  J.  Eq.  316,  41  Atl.  725, 
holding  nominal  value  of  estate  and  bona  fide  alienation  admitted  by  creditor 
failing  to  reply  to  answer  of  devisees  that  they  aliened  estate  before  action; 
McClure  v.  Dee,  115  Iowa,  549,  91  Am.  St.  Rep.  181,  88  N.  W.  1093,  holding  heir 
and  devisees  liable,  after  settlement  of  ancestor's  estate,  upon  breach  of  coA-enants 
running  with  land  conveyed  by  him,  to  extent  of  property  descending  to  them. 

Cited  in  Kunz  v.  Dech,  79  N.  J.  L.  38,  74  Atl.  314,  to  the  point  that  act  for 
relief  of  creditors  against  heirs  and  devisees  requires  special  pleading  by  heir 
or  devisee,  if  he  desires  to  avoid  effect  of  general  judgment  against  him ;  Hotel 
Registry  Realty  Corp.  v.  Stafford,  70  N.  J.  L.  534,  57  Atl.  145;  Haines  v.  Haines, 
69  N.  J.  L.  40,  54  Atl.  401, — on  liability  of  an  heir  for  the  debts  of  his  an- 
cestor. 

Cited  in  footnotes  to  Powers  v.  Morrison,  28  L.R.A.  521,  which  holds  grand- 
son's distributive  share  not  subject  to  deduction  for  parent's  debt;  McClung  v. 
Sieg,  66  L.R.A.  884,  which  sustains  right  of  administrator  making  distribution 
of  estate  without  notice  of  debt  which  he  is  afterwards  compelled  to  pay  to 
compel  distributees  to  refund  to  him  amount  of  debt,  interest,  and  costs. 

21  L.  R.  A.  96,  HOOK  v.  JOYCE,  94  Ky.  450,  22  S.  W.  651. 
Prescription   l>y   adverse   user   for  statutory   period. 

Cited  in  Feeley  v.  Andrews,  191  Mass.  316,  77  N.  E.  766,  on  the  acquirement 
by  prescription  of  an  easement  in  a  burial  lot. 

Cited  in  footnote  to  Boyce  v.  Missouri  P.  R.  Co.  58  L.  R.  A.  442,  which  sus- 
tains conclusive  presumption  of  prescriptive  right  by  lost  grant  from  adverse  user 
of  easement  for  statutory  periods. 
User  as  affecting  rights  In  burial  lots. 

Approved  in  Hollman  v.  Platteville,  101  Wis.  97,  70  Am.  St.  Rep.  899,  76  N.  W. 
1119,  holding  that  person  using  public  cemetery  lot  for  burial  purposes  with 
•consent  of  authorities  has  easement  therein,  even  against  owners;  Jacobus  v. 
Congregation  of  Children  of  Israel,  107  Ga.  520,  73  Am.  St.  Rep.  141,  33  S.  E. 
•853,  holding  that  possession  once  established  by  burial,  continued  while  graves 
marked  and  cemetery  used. 

Cited  in  footnote  to  Roumillot  v.  Gardner,  53  L.  R.  A.  729,  which  holds  entry 
into  possession  of  part  of  cemetery  lot,  inclosing  with  fence,  adverse  possession. 

Cited   in   note    (40   L.R.A.  (X.S.)    752)    on   prescription   or   adverse   possession 
of  burial  lot. 
\:ii  (ir<-   of   owner's   interest   in   burial   lot. 

Cited  in  McWhirter  v.  Newell,  200  111.  590,  66  N.  E.  345,  holding  that  sale 
of  lots  in  public  cemetery  passes  to  grantee  easement  only,  and  not  title  in  fee 
thereto;  Anderson  v.  Acheson,  132  Iowa,  750,  9  L.R.A.  (N.S.)  220,  110  N.  W. 
335,  on  the  nature  of  the  right  acquired  by  the  purchaser  of  a  burial  lot; 
Robertson  v.  Mt.  Olivet  Cemetery  Co.  116  Tenn.  227,  93  S.  W.  574,  holding 
where  the  executor  purchased  a  lot  in  a  cemetery  for  the  interment  of  testator 
and  family,  the  wife  of  the  testator  acquired  no  such  interest  therein  as  would 
pass  to  her  children  by  a  former  marriage  on  her  death. 

Cited  in  footnote  to  Doe  ex  dem.  Stewart  v.  Garrett,  64  L.  R.  A.  99,  which 
holds  that  purchaser  of  lot  in  cemetery  acquires  easement  only,  which  will  not 
«upport  ejectment. 

Cited  in  note  (67  L.R.A.  120)  on  character  of  estate  or  property  of  owner  in 
burial  lot. 

Distinguished  in  Ex  parte  McCall,  68  S.  C.  492,  47  S.  E.  974,  holding  fact  that 
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a  church  allowed  the  burial  of  dead  in  the  church  lot  for  a  period  of  twenty 
years  would  not  prevent  the  church  from  removing  the  bodies  from  the 
cemetery  which  has  become  much  neglected  and  from  which  most  of  the  bodies 
have  been  removed  where  the  church  is  about  to  be  removed  and  the  graves, 
would  be  left  in  the  midst  of  a  business  district. 

21  L.  R.  A.  97,  PRATT  v.  PRATT,  157  Mass.  503,  32  N.  E.  747. 
Effect  of  court  rules. 

Approved  in  Magnuson  v.  Billings,  152  Ind.  180,  52  N.  E.  803,  holding  rules 
adopted  by  courts  obligatory  upon  court  and  parties. 
Effect    of   subsequent   marriage   of   divorced    person. 

Cited  in  Darrow  v.  Darrow,  159  Mass.  265,  21  L.  R.  A.   101,  footnote  p.  100, 

34  N.  E.  270,  as  to  effect  of  marriage  after  divorce  nisi  on  right  to  have  decree 
made  absolute;   Whippen  v.  Whippen,   171   Mass.  561,  51  N.  E.   174,  expressing 
belief  in  invalidity  of  remarriage  though  libelant  was  ignorant  of  statutory  dis- 
ability upon  libelee,  and  married  in  good  faith;  Peirce  v.  Peirce,  160  Mass.  217, 

35  N.  E.  462,  holding  libel  rightly  dismissed  where  wife  contracted  another  mar- 
riage under  mistake  of  law,  believing  former  marriage  "run  out;"  Mathewson 
v.  Mathewson,   18  R.   I.  459,  49  Am.   St.  Rep.   782,  28   Atl.   801,  as  to  circum- 
stances  excusing   cohabitation   with    second   husband   while    first   marriage    sub- 
sisting. 

Cited  in  footnote  to  Gordon  v.  Gordon,  21  L.  R.  A.  387,  which  holds  marriage 
and  cohabitation  under  belief  that  divorce  was  granted,  bar  to  subsequent  divorce. 
Nature  of  decree  nisi  in  divorce. 

Cited  in  Koffman  v.  Koffman,  193  Mass.  596,  79  N.  E.  780,  holding  after  a 
decree  nisi  in  divorce  proceedings  but  before  a  final  decree  the  proceedings  may 
be  reviewed. 

21  L.  R.  A.  100,  DARROW  v.  DARROW,  159  Mass.  262,  34  N.  E.  270. 
Effect   of  subsequent   marriage   of   divorced   person. 

Cited  in  Peirce  v.  Peirce,  160  Mass.  217,  35  N.  E.  462,  holding  libel  properly 
dismissed  where  wife  contracted  another  marriage  under  mistake  of  law,  be- 
lieving former  marriage  "run  out." 

Cited  in  footnotes  to  Pratt  v.  Pratt,  21  L.  R.  A.  97,  which  holds  one  obtaining 
divorce  nisi  entitled  to  absolute  decree,  notwithstanding  his  remarriage  after 
waiting  required  time;  Gordon  v.  Gordon,  21  L.  R.  A.  387,  which  holds  marriage 
and  cohabitation  under  belief  that  divorce  was  granted,  bar  to  subsequent  divorce. 
Vacation  of  final  judgment. 

Cited  in  Davis  v.  National  L.  Ins.  Co.  187  Mass.  469,  73  N.  E.  658,  on  the 
manner  of  setting  aside  or  vacating  a  final  judgment. 
"Pending    actions." 

Distinguished  in  Re  Mark  Cross  Co.  26  App.  D.  C.  109,  holding  an  application 
for  the  registration  of  a  trademark  rejected  on  an  appeal  duly  taken  to  the 
commissioner  of  patents  was  not  a  "pending  application"  within  the  meaning 
of  a  trademark  act  providing  when  pending  applications  might  be  proceeded 
with. 

21  L.  R,  A.  102,  SKIFF  v.  STODDARD,  63  Conn.  198,  26  Atl.  874,  28  Atl.  104. 
Rights  of  equitable  owner  of  stock. 

Approved  in  New  York  Commercial  Co.  v.  Francis,  28  C.  C.  A.  201,  51  U.  S. 
App.  663,  83  Fed.  772,  holding  beneficial  owner  of  stock  not  precluded  from: 
asserting  right  thereto  as  against  creditor  of  nominal  owner  by  permitting  it  to. 
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stand  in  another's  name ;  Le  Marchant  v.  Moore,  150  N.  Y.  218,  44  N.  E.  770, 
holding  that  broker  is  pledgee,  banker  is  owner,  and  that  title  passes  to  customer 
on  notice  of  purchase,  where  banker  buys  stock  from  broker  for  another,  with- 
out disclosing  principal,  allowing  amount  to  be  charged  against  him,  and  stock  to 
remain  as  security  for  general  account;  Re  Boiling,  147  Fed.  787,  holding  on  the 
bankruptcy  of  stockbroker  who  purchases  stocks  and  carries  them  on  the 
account  of  a  customer  on  margins,  the  customer  is  entitled  to  the  stock  on  the 
payment  of  the  amount  due  thereon. 

Cited  in  Katz  v.  Nast,  109  C.  C.  A.  295,  187  Fed.  535,  holding  that  relation 
between  customers  and  broker  on  purchase  of  stocks  on  margin  when  purchase 
is  made  is  that  of  pi-  ,nd  pledgee;  Raymond  v.  Parker,  84  Conn.  700,  81 

Atl.  1030,  holding  t)  traces  relating  to  stocks  of  fluctuating  value,  when 

there    is    no    actual    i          ase,  ^v   which    parties    contemplate    payment    of 

•difference  in  market  pic.    •&  as  t  r  fall,  are  void;  Re  Meadows,  173  Fed. 

698,  holding  where  bankrupt  stc  ^Kers  purchased  stock  for  the  benefit  of 
customers  through  other  brokers  who  charged  the  amount  to  the  account  of 
the  bankrupt  brokers  who  had  been  paid  by  the  customer  for  the  stock,  the 
title  to  the  stock  vested  in  the  customer;  Richardson  v.  Shaw.  209  U.  S.  376, 
52  L.  ed.  841,  28  Sup.  Ct.  Rep.  512,  on  a  stockbroker  purchasing  and  carrying 
stock  on  margin  as  being  merely  a  pledgee  of  the  stock;  Richardson  v.  Shaw, 
209  U.  S.  379,  52  L.  ed.  842,  28  Sup.  Ct.  Rep.  512,  14  Ann.  Cas.  981,  on  the  sub- 
stitution of  one  certificate  for  another  as  not  being  a  material  change  in  the 
nature  of  the  property  right  held  by  a  broker  for  a  customer. 

Cited  in  notes  (43  L.R.A.  739,  741)  on  pledgee's  conversion  of  pledged  prop- 
•erty  by  invalid  sale;  (74  Am.  St.  Rep.  472,  473,  482)  on  rights  and  remedies  of 
brokers  and  their  clients  in  case  of  purchases  on  margin. 

Distinguished  in  Weston  v.  Jordan,  168  Mass.  404,  47  N.  E.  133,  holding  cus- 
tomer procuring  from  insolvent  broker  shares  worth  more  than  amount  paid  by 
him,  secured  preference  in  violation  of  insolvent  laws;  Re  Swift,  105  Fed.  497, 
holding  broker  purchasing  for  customer  on  margin  not  pledgee,  and  may  pledge 
or  sell  stock  without  conversion  or  breach  until  demand  and  refusal. 
Insolvency  of  stockbroker. 

Cited  in  Wahl  v.  Tracy,  139  Wis.  672,  121  N.  W.  660,  holding  on  the  sale  of 
stocks  on  margin  where  the  purchasing  broker  becomes  insolvent  the  customer 
may  not  require  a  delivery  of  the  stock  from  the  selling  broker  except  by  a  pay- 
ment of  the  balance  of  the  price  although  the  customer  had  paid  the  purchasing 
broker  the  full  price. 
Constructive  notice  of  established  customs. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive,   112  Tenn.  239,  64  L.R.A.  446,   79  S. 
W.  124,  holding  one  consigning  goods  to  agent  at  certain  market  held  to  have 
constructive  notice  of  custom  of  suspending  business  on  legal  holiday. 
Evidence  of  custom  or  usance. 

Cited  in  Wiggin  v.  Federal  Stock  &  Grain  Co.  77  Conn.  516,  59  Atl.  607,  hold- 
ing evidence  might  be  properly  introduced  in  an  action  on  a  contract,  to  show 
that  it  had   been   made   with   reference   to   the  general   customs   and   usages   of 
those  er<jaged  in  that  particular  business. 
•Custom    or  nsng'e  as  part  of  a   contract. 

Cited  in  J.  E.  Smith  &  Co.  v.  Russell  Lumber  Co.  82  Conn.  121,  72  Atl.  577, 
on  trade  customs  as  being  considered  part  of  the  contract  in  the  absence  of 
provisions  to  the  contrary  in  the  contract;  Smith  v.  Becker,  129  Wis.  409,  109 
N.  W.  131,  holding  evidence  of  a  custom  of  a  stock  exchange  to  sell  stocks  in 
the  names  of  the  brokers  and  their  clerks  and  that  frequently  stocks  came  back 
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into  the  hands  of  the  original  brokers  was  evidence  of  a  sale  where  the  stocks 
were  pledged  to  a  bank  with  power  of  sale  and  broker  to  whom  sent  for  sale 
transferred  them  to  brokers  clerks  and  reported  sales. 
Preemption   of  regularity  ot  trustee'*   eomdmet. 

Cited  in  Gardner's  Appeal,  81  Conn.  180,  70  AtL  653,  holding  in  the  absence 
of  evidence  to  the  contrary,  the  regularity  of  a  trustee's  conduct  in  making  a 
sale  will  be  presumed. 
Record! its  of  transfers  of  »toct. 

Cited  in  Lipscomb  v.  Condon,  56  W.  Ya,  428,  67  L.R.A.  686,  107  Am.  St.  Rep. 
938,  49  S.  E.  392.  holding  an  unregistered  transfer  of  shares  of  stock  for  which 
no  certificate  has  been  issued  is  good  as  against  subsequent  attaching  creditors 
of  the  transferror,  where  the  transfer  was  without  fraud  and  made  for  a 
valuable  consideration. 

Cited  in  note  (67  L.R.A.  659)  on  validity  of  pledge  or  other  transfer  of  stock 
when  not  made  in  books  of  corporation,  as  against  attachments,  executions,  or 
subsequent  transfers. 
Following;  tract  property-' 

Cited  in  Mathewson  v.  Wakefee,  83  Conn.  78.,  75  Atl.  93,  holding  that  trust 
property  which  can  be  traced  and  identified,  however  changed  in  form,  remains 
subject  to  trust  and  to  rights  of  beneficiary. 

21  L.  H.  A.  117,  BALTIMORE  &  O.  R-  CO.  v.  OTOOXNELL*  49  Ohio  St.  489, 
34  Am.  St.  Rep.  579,  32  X.  E.  476. 

»u  (!i«-iem-y    of   complaint    in    action    for    run  \  t-r-ii.u  . 

Approved  in  Reynolds  v.  Fitzpatrick.  23  Mont.  64,  57  Pac,  452,  holding  com- 
plaint sufficient  which  avers  ownership  of  plaintiff,  value  of  property,  deprivative 
acts  of  defendant,  and  asks  damages. 

Cited  in  Howard  v.  Gunnison.  12  Low.  D.  687,  holding  that  allegation  of  de- 
mand is  unnecessary  in  petition  for  conversion. 
Motive  as  defense. 

Approved  in  Cernahan  v.  Chrisler.  107  Wis.  648.  83  X.  W.  778.  holding  motive 
controlling  party  converting  goods  not  a  defense,  except  in  mitigation  of  ex- 
emplary damages. 
Measure  of  1  iii  l.i  1  i  t  >    for  delay   in   delivery. 

Cited  in  Wiscarver  &  Stone  v.  Chicago.  R.  I.  &  P.  Ry.  141  Iowa.  139.  119  X. 
\T.  532.  on  a  carrier  as  liable  for  all  injuries  which  are  the  natural  and  proxi- 
mate result  of  its  failure  to  perform  its  duty;  American  Exp.  Co.  v.  Mutlins. 
212  U.  S.  314,  53  L.  ed.  527,  29  Sup.  Ct.  Rep.  381,  15  Ann.  Cas.  536,  holding  a 
carrier  was  not  liable  where  goods  were  seized  in  another  state  on  an  order 
from  the  courts  of  such  state  and  where  it  notified  the  consignor  of  the  seizure 
and  he  replied  that  he  would  contest  the  legality  thereof;  Illinois  C.  Ry.  v. 
Xelson,  139  Ky.  458,  97  S.  W.  757.  holding  that  cotton  seed  meal  and  hulls 
are  not  of  such  character  as  to  put  carrier  on  notice  that  their  prompt  delivery 
was  necessary  to  avoid  loss  on  cattle  being  fed  by  shipper:  Ackerland  &  Co. 
v.  Louisville  &  X.  Ry.  83  Ohio  St.  298,  94  X.  E.  423,  holding  that  shipper  may  re- 
cover, for  failure  of  carrier  to  deliver  merchandise  within  reasonable  time,  de- 
cline in  its  market  value  from  time  it  should  have  been  delivered  until  actual 
delivery. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Southern  Seating  A  Cabinet  Co.  50 
L.  R.  A.  729,  which  holds  carrier's  liability  for  delaying  delivery  of  goods  is  loss 
sustained  by  shipper  under  penalty  clause,  known  to  carrier. 

Cited  in  notes    i2l   L.R.A.IX.S.)    731)    on  action  of  authorities  under  police 
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power   as   defense   to   carrier   for   delay   or   nondelivery   of   freight;     (32   L.R.A. 
(N.S.)    190)    on  liability  of  connecting  carrier  detaining  freight  under  mistake 
as  to  amount  due. 
Conditions   precedent    to   action   of   trover. 

Cited  in  Druck  v.  Chattel  Loan  &  Storage  Co.  12  Low.  D.  522,  holding  that 
tender  of  amount  due  on  chattel  mortgage  is  not  condition  precedent  to  action 
for  conversion  of  goods  by  illegal  sale  thereof  by  mortgagee;  Clarke-Lawrence 
Co.  v.  Chesapeake  &  0.  Ry.  63  W.  Va.  427,  01  S.  E.  364,  holding  in  an  action 
against  a  carrier  for  a  wrongful  delivery  of  goods  a  demand  is  not  necessary  to 
the  maintenance  of  the  action;  Munier  v.  Zachary,  138  Iowa,  221,  18  L.R.A.  (N.S.) 
572,  114  N.  W.  525,  16  Ann.  Cas.  526,  holding  in  an  action  by  a  landlord  against 
a  tenant  for  the  conversion  of  property  where  the  tenant  admits  the  act  but 
denied  the  right  of  the  plaintiff,  the  court  erred  in  instructing  that  an  offer  of 
the  tenant  before  the  commencement  of  the  action  to  return  the  property  and  a 
refusal  by  the  landlord  defeated  the  action. 

Cited  in  footnotes  to  Kohn  v.  Richmond  &  D.  R.  Co.  24  L.  R.  A.  100,  which 
holds  carrier's  refusal  to  surrender  goods  on  demand  by  constable,  acting  without 
legal  process  and  merely  as  agent  of  chattel  mortgagee,  not  conversion;  Miami 
Powder  Co.  v.  Port  Royal  &  W.  C.  R.  Co.  21  L.  R.  A.  123,  which  denies  right  to 
maintain  trover  for  carrier's  refusal  to  deliver  damaged  goods  without  paying 
freight,  unless  damages  equal  same. 

Cited  in  note   (21  L.  R.  A.   123)    on  payment  or  tender  of  freight  charges  as 
condition  precedent  to  action  of  trover  against  carrier. 
What   constitutes  conversion. 

Cited  in  Mackey  v.  McAlpin  Co.  8  C.  C.  n.  s.  467,  28  C.  C.  837,  holding  that 
taking  possession  of  chattel  by  mortgagee  constitutes  conversion  as  to  prior  mort- 
gagee. 
Conversion    by    carrier. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  Ry.  v.  C.  &  A.  Potts  &  Co.  33  Ind.  App.  574, 
71  N.  E.  685,  holding  the  delivery  of  a  shipment  of  goods  at  the  wrong  place  with- 
out fault  on  the  part  of  the  consignor  constituted  a  conversion  on  the  part  of 
the  carrier. 

Cited  in  notes  (36  L.R.A. (N.S.)  70)  on  right  of  consignee  to  sue  carrier  for 
conversion;  (36  Am.  St.  Rep.  821,  839)  on  liability  of  carrier  for  loss  of  goods 
during  deviation  from  route. 

21  L.  R.  A.  123,  MIAMI  POWDER  CO.  v.  PORT  ROYAL  &  W.  C.  R.  CO.  38  S.  C. 

78,  16  S.  E.  339. 
Conditions   precedent   to   action   nuiiins<    carrier   for   conversion. 

Approved  in  47  S.  C.  326,  58  Am.  St.  Rep.  880,  25  S.  E.  153,  holding,  on  second 
appeal,  payment  of  freight  unnecessary  before  suing  carrier  for  damages  to 
goods,  or  for  delivery,  where  damages  equal  or  exceed  freight. 

Cited  in  footnote  to  Kohn  v.  Richmond  &  D.  R.  Co.  24  L.  R.  A.  100,  which 
holds  carrier's  refusal  to  surrender  goods  on  demand  by  constable,  acting  without 
legal  process  and  merely  as  agent  of  chattel  mortgagee,  not  conversion. 

Cited  in  note    (6  L.R.A. (N.S.)    1058)    as  to  when  tender  of  charges  not  con- 
dition of  conversion  by  carrier's  refusal  to  surrender  goods. 
Power   to   interfere   with   excessive  verdict. 

Cited  in  note   (26  L.  R.  A.  385)   on  power  of  appellate  court  to  interfere  with 
verdict  for  excessive  damages. 
Conversion   by   carrier. 

Cited  in  Missouri  P.  R.  Co.  v.  Peru-Van  Zandt  Implement  Co.  73  Kan.  301,  6 
L.R.A. (N.S.)  1061,  117  Am.  St.  Rep.  468,  85  Pac.  408,  9  Ann.  Cas.  790,  holding  the 
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refusal  of  a  carrier  to  deliver  freight  where  the  consignee  refuses  to  pay  the 
charges  because  of  a  delay  which  causes  the  consignee  damages  in  excess  of  the 
charges,  amounts  to  a  conversion. 

21  L.  R.  A.  127,  LITZ  v.  GOOBLING,  93  Ky.  185,  19  S.  W.  527. 
Optional  contracts. 

Approved  in  Beulah  Marble  Co.  v.  Mattice,  22  Colo.  556,  45  Pac.  432,  holding 
option,  without  consideration  and  unaccepted,  nudum  pactum,  and  withdrawal 
by  owner  permissible  before  acceptance  or  payment;  Black  v.  Maddox,  104  Ga. 
162,  30  S.  E.  723,  holding  option  founded  on  consideration  cannot  be  withdrawn 
during  time  specified ;  Walker  v.  Bamberger,  17  Utah,  246,  54  Pac.  108,  holding 
vendor  obliged  to  perform  when  offer  to  sell  and  keep  open  founded  on  sufficient 
consideration  and  referring  particularly  to  annotation  in  21  L.  R,  A.  127;  Davis 
v.  Petty,  147  Mo.  383,  48  S.  W.  944,  holding  option  to  purchase  at  specified  price 
unenforceable  without  consideration,  although  under  seal,  there  being  no  mu- 
tuality of  right  or  remedy;  Williams  v.  Graves,  7  Tex.  Civ.  App.  366,  26  S.  W7. 
334,  holding  option  to  sell  at  fixed  price  and  time  may  be  withdrawn  before 
acceptance,  unless  based  on  consideration  separate  from  stipulated  price;  Brown 
v.  San  Francisco  Sav.  Union,  134  Cal.  452,  66  Pac.  592,  holding  option  to  sell 
•within  limited  time,  without  consideration  and  unaccepted,  nudum  pactum,  and 
withdrawable  before  acceptance. 

Cited  in  Hanly  v.  Watterson,  39  W.  Va.  220,  19  S.  E.  536,  holding  option  a 
contract,  whereby  owner  agrees  that  another  shall  have  right  to  purchase  at  fixed 
price  within  certain  time;  Washington  v.  Rosario  Min.  &  Mill.  Co.  28  Tex.  Civ. 
App.  434,  67  S.  W.  459,  holding  burden  on  one  desiring  to  enforce  option  to  show 
assurance  on  his  part,  to  satisfaction  of  other  party,  of  ability  to  carry  out  terms 
stipulated,  and  referring  particularly  to  annotation  in  21  L.  R.  A.  127;  Curtis  v. 
American  Case  &  Register  Co.  38  App.  D.  C.  119,  holding  that  offer  to  purchase 
goods  made  without  consideration  may  be  withdrawn  before  acceptance;  Friend- 
ly v.  Elwert,  57  Or.  610,  112  Pac.  1075,  holding  that  option  to  purchase  which  is 
without  consideration,  is  nudum  pactum  until  accepted :  New  England  Box  Co.  v. 
Prentiss,  75  N.  H.  247,  72  Atl.  826,  holding  that  option  to  purchase  land  based 
upon  consideration,  cannot  be  revoked;  Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreille  Oil  Co.  119  La.  854,  44  So.  481,  to  the  point  that  an  option  must 
be  exercised  within  time  limit  or  right  will  be  lost ;  Goodman  v.  Spurlin,  131  Ga. 
590,  62  S.  E.  1029,  holding  that  written  option  without  consideration,  for  sale  of 
land,  may  be  withdrawn  or  revoked  before  its  acceptance;  Trogden  v.  Williams, 
144  N.  C.  199,  10  L.R.A.(N.S.)  870,  56  S.  E.  865;  Cameron  v.  Shumway,  149  Mich. 
641,  113  N.  W.  287, — on  when  a  contract  is  optional  in  nature;  Indiana  &  A. 
Lumber  &  Mfg.  Co.  v.  Pharr,  82  Ark.  583,  102  S.  W.  686,  on  time  as  an  element  of 
an  option  contract;  McConathy  v.  Lantham,  116  Ky.  740,  76  S.  W.  535,  holding 
a  contract  for  the  sale  of  lands  with  a  provision  for  the  payment  of  the  con- 
sideration before  a  certain  time  or  the  contract  would  be  void,  was  an  option 
contract;  Bonanza  Min.  &  Smelter  Co.  v.  Ware,  78  Ark.  314,  95  S.  W.  765,  hold- 
ing the  placing  by  a  grantor  of  a  deed  in  a  bank  to  be  delivered  on  the  payment 
of  a  note  given  by  the  grantee  did  not  constitute  an  option  for  the  purchase  of 
the  land. 

Cited  in  footnotes  to  Hayes  v.  O'Brien,  23  L.  R.  A.  555,  which  holds  lessee's 
privilege  of  purchasing  premises  not  lacking  in  mutuality;  Bigler  v.  Baker.  24 
L.  R.  A.  255,  which  holds  want  of  mutuality  no  defense  to  specific  performance 
of  unilateral  contract  after  conditions  performed  by  party  not  bound;  Booth  v. 
People,  50  L.  R.  A.  762,  which  sustains  statute  making  unlawful,  options  for 
sale  of  commodities  which  have  been  subject  of  gambling  operations;  La  Dow  v. 
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E.  Bement  &  Sons,  45  L.  R.  A.  479,  which  holds  that  contract  to  repurchase  stock 
at  end  of  two  years,  if  called  on,  gives  reasonable  time  to  make  call  after  expira- 
tion of  period;  Turner  v.  McCormick,  67  L.R.A.  853,  which  holds  option  of  sale 
of  land  converted  into  an  executory  contract  by  written  acceptance  thereof  ac- 
cording to  its  "terms"  notwithstanding  a  request  for  a  departure  from  such  terms 
as  to  time  and  place  of  performance. 

Annotation  in  21  L.  R.  A.  127  referred  to  with  approval  in  Dyer  v.  Duffy, 
39  W.  Va.  155,  24  L.  R.  A.  341,  footnote  p.  339,  19  S.  E.  540,  holding  proposal  to 
sell  land  not  sale  till  notice  of  acceptance  given. 

Distinguished  in  Bacon  v.  Kentucky  C.  R.  Co.  95  Ky.  376,  25  S.  W.  747,  hold- 
ing stipulation  that  lessee  might  purchase,  binding  on  lessor,  although  lessee  not 
obliged  to  purchase,  other  undertakings  being  sufficient  consideration. 
Sufficiency    of   acceptance    of    option. 

Annotation  cited  in  Kibler  v.  Caplis,  140  Mich.  31,  112  Am.  St.  Rep.  388,  ]03 
N.  W.  531,  holding  where  an  acceptance  of  an  option  to  purchase  was  required 
to  be  made  within  a  certain  time,  an  acceptance  within  that  time  is  not  good  if 
the  seller  does  not  actually  receive  the  acceptance  within  that  time. 

Annotation  limited  in  Couch  v.  McCoy,  138  Fed.  701,  on  the  remedy  for  the 
withdrawal  of  a  valid  option  contract  within  the  time  limited  for  its  acceptance. 
Specific  enforcement  of  optional  contracts. 

Cited  in  Murphy,  T.  &  Co.  v.  Reed,  125  Ky.  591,  10  L.R.A.  (N.S.)  197,  128  Am. 
St.  Rep.  259,  101  S.  W.  964,  holding  though  options  were  based  upon  an  in- 
sufficient consideration  to  require  performance  by  the  vendor  the  acceptance 
thereof  before  a  withdrawal  of  the  options  rendered  the  contract  binding  and 
enforcible;  Corbett  v.  Cronkite,  239  111.  17,  87  N.  E.  784,  holding  a  contract 
to  convey  land  could  not  be  specifically  enforced  where  the  grantee  was  to  ad- 
vise the  grantor  within  a  specified  time  as  to  whether  he  would  accept  other 
land  in  consideration  therefor  and  the  grantor  revoked  his  offer  before  its  ac- 
ceptance by  the  grantee:  Sprague  v.  Schotte,  48  Or.  611,  87  Pac.  1046,  holding 
an  instrument  by  which  the  defendant  agreed  to  sell  to  the  plaintiff  certain 
land  if  such  offer  accepted  within- a  certain  designated  time  constituted  a  mere 
offer  to  sell  and  was  not  enforceable  as  a  contract  for  want  of  mutuality;  Cum- 
mins v.  Beavers,  103  Va.  237,  106  Am.  St.  Rep.  881,  48  S.  E.  891,  1  Ann.  Cas. 
986,  holding  an  option  to  purchase  land  may  be  specifically  enforced  although 
the  consideration  was  not  paid  until  after  the  option  was  given;  Berry  v. 
Frisbie,  120  Ky.  343,  86  S.  W.  558,  on  a  contract  leaving  it  optional  with  one 
party  as  to  whether  it  shall  be  performed  as  not  being  entitled  to  specific  per- 
formance. 

Cited  in  footnotes  to  Livesley  v.  Johnston,  65  L.R.A.  783,  which  holds  that 
specific  performance  of  contract  for  sale  of  hops  will  not  be  refused  for  lack 
of  mutuality  where  seller  would  have  been  entitled  to  decree  for  specific  per- 
formance on  purchaser's  capricious  and  fraudulent  refusal  to  approve  the  hops; 
Frank  v.  Stratford-Handcock,  67  L.R.A.  571,  which  holds  absence  of  obligation 
of  one  having  option  to  purchase  land  to  make  the  purchase  no  bar  to  his  right 
to  have  contract  enforced  against  vendor. 

Cited  in  note  (6  L.R.A. (N.S.)  406)  on  right  to  specific  performance  of  option 
as  affected  by  lack  of  mutuality. 

21  L.  R.  A.  133,  GRAYBILL  v.  BRUGH,  89  Va.  895,  37  Am.  St.  Rep.  894,  17 

S.  E.  558. 
Specific  performance  of  contract. 

Approved  in  Wood  v.  Dickey,  90  Va.   164,  17  S.  E.  818,  refusing  specific  per- 
L.R.A.   Au.   Vol.   III.— 51 
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formance  when  contract  provides  no  mutuality  of  obligation  and  remedy;  Cen- 
tral Land  Co.  v.  Johnston,  95  Va.  224,  28  S.  E.  175,  holding  contract  signed  by 
one  party  only,  enforceable  against  him;  Rison  v.  Newberry,  90  Va.  520,  18  S.  E. 
916,  refusing  vendor  specific  performance  after  decline  in  prices,  where,  without 
good  excuse,  he  refused  to  perform  his  part  for  considerable  time. 

Cited  in  Free  v.  Little,  31  Utah,  459,  88  Pac.  407,  on  the  right  to  the  specific 
performance  of  an  option  contract  where  the  wife  of  the  vendor  refuses  to  join 
in  the  conveyance;  Aiple-Hemnielmann  Real  Estate  Co.  v.  Spelbrink,  211  Mo. 
704,  111  S.  W.  480,  14  Ann.  Cas.  652,  holding  an  option  contract  to  purchase 
land  may  be  enforced  although  the  vendor  and  his  wife  refuse  to  convey,  by  a 
decree  against  the  husband  for  specific  performance  on  the  payment  to  him  of 
the  entire  consideration  without  deduction  for  the  value  of  the  wife's  dower 
interest. 

Cited  in  footnotes  to  Dyer  v.  Duffy,  24  L.R.A.  339,  which  holds  that  mere 
option  to  purchase  vests  no  right  until  accepted;  Livesley  v.  Johnston,  65 
L.R.A.  783,  which  holds  that  specific  performance  of  contract  for  sale  of  hops 
will  not  be  refused  for  lack  of  mutuality  where  seller  would  have  been  entitled 
to  decree  for  specific  performance  on  purchaser's  capricious  and  fraudulent  re- 
fusal to  approve  the  hops. 

Cited  in  notes   (24  L.  R.  A.  763)   on  specific  performance  of  contract  for  con- 
veyance where  wife  refuses  to  unite  in  conveyance;    (6  Eng.  Rul.  Cas.  683)    on 
refusal   of  specific   performance   to   one   whose   actions   have   deprived   the   other 
party  substantially  of  benefits  which  he  should  have  derived. 
Option    -when   enforceable. 

Cited  in  Johnson  v.  Virginia-Carolina  Lumber  Co.  89  C.  C.  A.  632,  163  Fed. 
251,  on  it  being  necessary  that  an  option  be  under  seal  or  supported  by  a  con- 
sideration to  enforceable:  Kirby-Carpenter  Co.  v.  Burnett,  75  C.  C.  A.  437, 
144  Fed.  637,  holding  a  gratutious  option  by  which  the  grantor  agreed  to  sell 
land  if  the  offer  accepted  by  a  certain  date  was  of  no  effect  and  an  action  for  a 
breach  would  not  lie. 

Cited  in  footnote  to  Frank  v.  Stratford-Handcock,  67  L.R.A.  571,  which  holds 
absence  of  obligation  of  one  having  option  to  purchase  land  to  make  the  pur- 
chase no  bar  to  his  right  to  have  contract  enforced  against  vendor. 

Cited  in  notes  (6  L.R.A. (N.S.)  406)  on  right  to  specific  performance  of  op- 
tion as  affected  by  lack  of  mutuality;  (28  L.R.A. (N.S.)  523)  on  rights  of  third 
persons  intervening  between  taking  and  exercise  of  option  to  purchase  realty : 
( 118  Am.  St.  Rep.  597 )  on  specific  performance  of  options. 

Distinguished  in  Cummins  v.  Beavers,  103  Va.  236,  106  Am.  St.  Rep.  881,  48 
S.'  E.  891,  1  Ann.  Cas.  986,  holding  an  option  to  purchase  land  was  enforceable 
although  the  consideration  was  not  paid  until  after  the  option  was  given; 
Watkins  v.  Robertson,  105  Va.  282,  5  L.R.A. (X.S.)  1199,  115  Am.  St.  Rep.  880, 
54  S.  E.  33,  holding  an  option  contract  reciting  that  if  accepted  within  a  speci- 
fied time  and  a  consideration  of  one  dollar  paid  was  enforceable  where  accepted 
within  the  specified  time. 
Sufficiency  of  acceptance  of  option  contract. 

Cited  in  Couch  v.  McCoy,  138  Fed.  704,  on  the  sufficiency  of  the  acceptance 
of  an  option  contract. 

21  L.  R.  A.  135,  CREAM  CITY  GLASS  CO.  v.  FRIEDLANDER,  84  Wis.  53,  36 

Am.  St.  Rep.  895,  54  X.  W.  28. 
Parol  evidence  to  vary  written  agreement. 

Approved  in  Harness  v.  Eastern  Oil  Co.  49  W.  Va.  248,  38  S.  E.  662,  holding 
evidence  of  oral  agreement  not  to  assign  lease  inadmissible;  Providence  Washing- 
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ton  Ins.  Co.  v.  Board  of  Education,  49  YV.  Va.  377,  38  S.  E.  679,  holding  verbal 
agreement  inadmissible  to  contradict  written  stipulation  of  submission. 

Cited  in  notes   (50  Am.  St.  Rep.  059;   11  Eng.  Rul.  Cas.  220)   on  parol  evidence 
to  contradict  written  instrument. 
Admission    of    evidence. 

Cited  in  State  v.  Lawrence,  28  Xeb.  448,  82  Pac.  614,  on  relevancy  of  particular 
testimony. 
Waiver  of  rig'ht   of  rescission. 

Cited  in  Fred  YV.  Wolf  Co.  v.  Monarch  Refrigerating  Co.  252  111.  502,  96  N.  E, 
1063,  holding  that  any  act  done  by  buyer  of  goods  tendered  in  fulfillment  of  con- 
tract of  sale,  which  lie  would  have  no  right  to  do  if  he  were  not  owner,  constitutes 
acceptance  of  goods;  J.  A.  Ruhl  Clothing  Co.  v.  Singleton,  161  Mo.  App.  372,  143: 
S.  YY".  529,  holding  that  subsequent  sale  of  goods  by  buyer  is  waiver  of  right  of 
rescission  of  his  contract  of  purchase ;  Kupfer  v.  Michigan  Clothing  Co.  141 
Mich.  340,  104  N.  W.  582,  holding  where  a  buyer  after  returning  goods  and  notify- 
ing the  seller  that  they  were  at  their  risk,  ordered  the  railroad  company  to  re- 
turn the  goods  such  acts  amounted  to  an  acceptance  of  the  goods. 

Cited  in  note   (6  Eng.  Rul.  Cas.  575)   on  waiver  of  right  to  rescind  contract. 
By   use. 

Approved  in  Kingman  v.  Watson,  97  Wis.  612,  73  N.  W.  438,  holding  that 
vendee  of  machine  loses  right  to  return  for  defects,  etc.,  by  continuing  possession 
and  use  thereof. 

Cited  in  Zipp  Mfg.  Co.  v.  Pastorino,  120  Wis.  177,  97  N.  W.  904,  holding  that 
purchaser  of  personal  property  with  right  to  return  if  not  satisfactory  waives 
right  of  rejection  if  he  uses  more  of  property  than  was  necessary  to  make  test; 
Peplinski  v.  Nicholas,  143  Wis.  390,  127  N.  W.  947,  to  the  point  that  consumption 
of  article  sold  by  purchaser  under  executory  contract  of  sale  is  waiver  of  right 
to  rescind  contract;  Xoble  v.  Olympia  Brewing  Co.  64  Wash.  466,  36  L.R.A.  (N.S.) 
473,  117  Pac.  241,  holding  that  use  of  part  of  shipment  of  goods  which  is  not 
necessary  as  test  is  waiver  of  right  to  rescind  sale;  Hakes  v.  Thayer,  165  Mich. 
486,  131  N.  W.  174,  holding  that  keeping  and  using  horse  after  attempt  to  rescind 
sale  for  fraud  and  breach  of  warranty  was  waiver  of  right  of  rescission ;  Edwards 
v.  Wooldridge,  52  Tex.  Civ.  App.  514,  115  S.  YV.  920,  holding  that  retention  and 
use  of  personal  property  will  amount  to  acceptance  of  sale  when  defects  are  patent 
and  must  have  been  observed  when  property  was  received;  Sturgis  v.  Whisler, 
145  Mo.  App.  156,  130  S.  W.  Ill,  holding  a  purchaser  of  a  stallion  waives  his 
right  to  rescind  the  contract  after  a  tender  of  the  stallion  back  and  a  refusal 
to  accept  by  the  seller,  by  making  use  of  the  stallion  for  breeding  purposes;  Fox 
v.  Wilkinson,  133  Wis.  341,  14  L.R.A.  (N.S.)  1110,  113  N".  W.  669,  holding  where 
the  purchasers  of  a  threshing  machine  after  notifying  the  dealer's  agent  that 
they  did  not  intend  to  keep  the  machine  it  proving  unsatisfactory  on  trial, 
continued  to  use  the  machine  for  some  time  thereafter  such  use  constituted  an 
acceptance  of  the  machine;  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg.  Co. 
86  Neb.  630,  136  Am.  St.  Rep.  710.  126  N.  W.  293.  holding  a  countermand  of 
an  order  for  goods  is  waived  by  the  taking  of  a  sample  of  the  goods  to  test; 
Faust  v.  Koers,  111  Mo.  App.  564,  86  S.  YV.  278,  holding  a  vendee  of  a  horse  did 
not  waive  a  rescission  of  the  contract  when  the  vendor  refused  to  accept  a  re- 
scission of  the  contract  of  sale,  by  driving  the  horse  which  he  placed  in  a  livery 
stable,  for  the  purpose  of  exercising  it. 

Cited  in  footnotes  to  Wind  v.  Her,  27  L.  R.  A.  219,  which  holds  reservation  of 
right  to  inspect  goods  no  indication  that  title  shall  not  pass  till  goods  tested ; 
Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing  Co.  53  L.  R.  A. 
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681,  which  requires  buyer  to  pay  for  fruit  received  under  contract,  knowing  full 
amount  cannot  be  delivered. 

Cited  in  notes  (8  L.R.A.  (X.S.)  728)  on  necessity  of  tender  of  all  property 
sold  as  condition  of  rescission  for  breach  of  warranty;  (36  L.R.A. (X.S.)  468, 
469,  470,  473)  on  use  as  waiver  of  right  to  rescind  for  breach  of  warranty  or 
nonconipliance  with  contract. 

21  L.  R.  A.  139,  CRAFT  v.  PARKER,  W.  &  CO.  96  Mich.  245,  55  N.  W.  812. 
Liability  of  vendor  of  unfit  article. 

Approved  in  Little  v.  G.  E.  Van  Syckle  &  Co.  115  Mich.  483,  73  N.  W.  554, 
holding  piano  dealer  liable  on  implied  warranty  that  instrument  is  properly 
constructed;  Skinn  v.  Reutter,  135  Mich.  57,  63  L.R.A.  745,  97  X.  W.  152,  holding 
one  knowingly  selling  hogs  infected  with  infectious  disease  liable  for  damages 
resulting  therefrom,  although  to  persons  not  immediately  connected  with  sale. 

Cited  in  Wiedeman  v.  Keller,  58  111.  App.  384,  denying  existence  of  implied 
warranty  of  soundneio  of  provisions  not  prepared  by  vendor,  when  he  was  with- 
out notice  and  unable  by  proper  care  to  ascertain  their  unwholesome  condition; 
Skinn  v.  Reutter,  135  Mich.  59,  63  L.R.A.  743,  footnote  p.  743,  106  Am.  St.  Rep. 
384,  97  N.  W.  152,  holding  seller  of  diseased  hogs  liable  for  injury  to  life  or 
property  resulting  therefrom;  Eshleman  v.  Union  Stock  Yards  Co.  25  Lane.  L. 
Rev.  78,  to  the  point  that  butcher  who  sold  plaintiff's  brother  spiced  bacon,  which 
plaintiff  ate  at  brother's  house,  is  liable  for  damages  caused  by  unfitness  of 
bacon  for  food;  Tomlinson  v.  Armour  &  Co.  75  X.  J.  L.  761,  19  L.R.A.  (X.S.) 
937,  70  Atl.  314,  holding  a  cause  of  action  would  lie  against  a  manufacturer  put- 
ting up  canned  meats  for  domestic  use  where  a  purchaser  of  such  meat  from  a 
retailer  was  poisoned  thereby;  Salmon  v.  Libby,  114  111.  App.  269,  holding  a 
demurrer  was  properly  sustained  to  a  complaint  in  an  action  for  the  death  of  a 
person  by  eating  unwholesome  mince  meat  where  no  charge  of  fraud  or  conceal- 
ment, the  mince  meat  not  being  inherently  dangerous. 

Cited  in  footnotes  to  Sheffer  v.  Willoughby,  34  L.  R.  A.  464,  which  denies  lia- 
bility for  furnishing  unwholesome  food  at  restaurant,  in  absence  of  negligence; 
Lewis  v.  Terry,  31  L.  R.  A.  220,  which  holds  seller  of  folding  bed  liable  for  in- 
juries to  any  person  using  it;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
Co.  60  L.  R.  A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of 
building  retained  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and 
bursting  of  water  pipes  designed  for  their  protection  from  fire. 

Cited  in  notes  ( 15  L.R.A.  ( X.S. )  884 )  on  implied  warranty  of  fitness  of  food ; 
(19  L.R.A. (X.S.)  924)  on  liability  of  manufacturer,  packer,  or  vendor  to 
persons  not  in  privity  of  contract,  for  injury  from  defects  in  articles;  (54  Am. 
St.  Rep.  486)  on  negligent  sale  of  impure  food. 

Distinguished  in  Eshleman  v.  Union  Stock  Yards  Co.  222  Pa.  30,  70  Atl.  899, 
15  Ann.  Cas.  998,  holding  the  keeper  of  animals  having  an  infectious  disease  is 
not  liable  where  the  disease  is  communicated  to  the  animals  of  others  where  the 
owner  had  no  knowledge  of  the  diseased  condition  or  was  in  no  way  negligent; 
Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo.  App.  263,  130  S.  W.  430,  holding  that 
wholesale  grocer  is  liable  for  negligence  as  matter  of  law,  where  he  sells  article 
labeled  as  ginger  extract  but  which  is  in  fact  wood  alcohol,  a  poison. 

Limited  in  Clement  v.  Rommeck,  149  Mich.  597,  13  L.R.A. (X.S.)  384,  119 
Am.  St.  Rep.  695,  113  X.  W.  286,  holding  a  dealer  who  buys  stove  polish  and 
sells  it  for  the  purpose  for  which  it  was  intended  is  not  in  the  absence  of  negli- 
gence liable  because  it  was  not  in  fact  suitable  for  the  use  for  which  it  was 
sold. 
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Xeglig-ence  in   supplying   dsniK'erotis  article. 

Cited  in  Cibson  v.  Torbert,  115  Iowa,  167,  56  L.  R.  A.  100,  footnote  p.  98, 
91  Am.  St.  Rep.  147,  88  X.  W.  443,  denying  liability  of  druggist  for  failure  to 
instruct  one  of  age  of  discretion  as  to  safe  method  of  handling  phosphorus ; 
Franklin  v.  Missouri,  K.  &  T.  R.  Co.  97  Mo.  App.  480,  71  S.  W.  540,  holding 
admissible,  evidence  of  defective  condition  of  mauls  from  which  servant  was 
directed  by  master  to  select  one,  to  prove  defective  condition  of  maul  selected, 
and  master's  notice  thereof. 

Cited  in  footnotes  to  Burgess  v.  Sims  Drug  Co.  54  L.  R.  A.  364,  which  holds 
druggist  liable  for  injury  from  prescription  negligently  put  up  by  registered 
pharmacist  employed  by  him;  Peters  v.  Jackson,  50  W.  Va.  651,  57  L.  R.  A. 
430,  footnote  p.  428,  88  Am.  St.  Rep.  909,  41  S.  E.  190,  which  holds  one  mis- 
takenly selling  poisonous  drug  for  harmless  medicine  liable  to  third  person  tak- 
ing it;  Smith  v.  Middleton,  56  L.  R.  A.  484,  which  holds  druggist  liable  in 
punitive  damages  for  filling  order  for  calomel  tablets  with  morphine,  without 
notice  of  fact;  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303,  which 
holds  manufacturer  supplying  dangerous  machine  to  another,  without  notice  of 
dangerous  character,  liable  for  injury  to  vendee's  employee;  Wise  v.  Morgan, 
44  L.  R.  A.  548,  which  holds  druggist  not  required  to  label  as  "poison,"  medi- 
cines compounded  from  physician's  prescription;  Meyer  v.  King,  35  L.  R.  A.  474, 
which  denies  right  of  action  for  sale  of  chloroform  to  intoxicated  minor  taking 
same;  Green  v.  Ashland  Water  Co.  43  L.  R.  A.  117,  which  denies  liability  of 
water  company  for  death  of  consumer  from  impurities  in  water  furnished,  unless 
i1  fails  to  disclose  danger  known  to  it;  \Vest  v.  Emanuel,  53  L.  R.  A.  329,  which 
denies  druggist's  negligence  in  selling  patent  medicine  without  analyzing  contents. 

Cited  in  notes  (27  L.  R.  A.  199)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  servant  or  agent  toward  one  who  has  no  claim  on  master  by 
contract,  incipient  or  perfected;  (1  L.R.A.  (N.S.)  1179)  on  liability  of  manu- 
facturer to  person  not  in  privity  of  contract  injured  by  article  dangerous  to 
life;  (100  Am.  St.  Rep.  198)  on  right  to  recover  for  negligence  in  absence  of 
privity;  (111  Am.  St.  Rep.  706)  on  manufacturer's  liability  to  third  persons. 

21  L.  R.  A.  141,  KING  v.  PHILADELPHIA  CO.  154  Pa.   160,  35  Am.  St.  Rep. 

817,  26  Atl.  308. 
Acts   under   statutes   subsequently   voided. 

Approved  in  State  v.  Blize,  37  Or.  409,  61  Pac.  735,  holding  act  under  appar- 
ently legal  statute,  between  immediate  parties,  lawful,  though  statute  subse- 
quently declared  void. 

Cited  in  Pittsburg  v.  Goshorn,  230  Pa.  219,  79  Atl.  505,  on  municipal  works 
which  are  done  under  color  of  lawful  authority,  when  no  question  as  to  validity 
of  authority  was  raised,  as  lawfully  done;  Keystone  State  Teleph.  &  Teleg.  Co. 
v.  Ridley  Park,  28  Pa.  Super.  Ct.  642,  on  effect  of  an  unconstitutional  statute 
on  judicial  judgment. 

Cited  in  footnote  to  State  v.  Gardner,  31  L.  R.  A.  660,  which  denies  right  to 
collaterally  attack  official  acts  of  officers  created  by  void  statute. 
Collateral  attack   upon  de   facto  offices. 

Cited  in  Com.  v.  Wertz,  28  Lane.  L.  Rev.  124,  20  Pa.  Dist.  R.  821,  to  the  point 
that  acts  of  de  jure  officers  are  valid  as  to  strangers;  State  ex  rel.  Bales  v. 
Bailey,  106  Minn.  144,  19  L.R.A.(N.S.)  778,  130  Am.  St.  Rep.  592,  118  N.  W. 
676,  16  Ann.  Cas.  338.  holding  the  legal  existence  of  a  municipal  court  could 
not  be  questioned  in  habeas  corpus  proceedings  sued  out  by  a  person  imprisoned 
in  pursuance  to  proceedings  before  it. 

Cited  in  note  (140  Am.  St.  Rep.  187,  188)  on  de  facto  officers. 
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21  L.  R.  A.  146,  BELTON  v.  SUMMER,  31  Fla.  139,  12  So.  371. 
Implied  revocation   of  will. 

Approved  in  Col  cord  v.  Conroy,  40  Fla.  106,  23  So.  561,  holding  will  of  un- 
married woman,  not  made  in  contemplation  of  matrimony,  revoked  by  subse 
quent  marriage;  Baacke  v.  Baacke,  50  Neb.  22,  69  N.  W.  303,  sustaining  doctrine 
implying  revocation  of  will  from  changes  in  testator's  condition  or  circum- 
stances, when  not  modified  by  statute. 
Effect  upon  heir,  of  foreclosure  against  executor. 

Approved  in  Walker  v.  Redding,  40  Fla.  128,  23  So.  565,  holding  foreclosure 
decree  upon  homestead  against  executor  not  binding  upon  heir  not  party 
thereto.  , 

Collateral   attack   upon    will. 

Cited  in  Thomas  v.  Williamson,  51  Fla.  339,  40  So.  831,  holding  the  manner  of 
execution  and  attestation  of  a  will  admitted  to  probate  was  not  subject  to  col- 
lateral attack;  Torrey  v.  Bruner,  60  Fla.  371,  53  So.  337,  holding  that  in  probate 
of  will  where  jurisdictional  fact  of  decedent's  residence  is  determined  on  merits, 
such  determination  is  conclusive  on  parties  unless  reversed  on  direct  appeal. 
Effect  of  discovery  of  will  after  grant  of  administration. 

Cited  in  note  (17  L.R.A.  (X.S.)  878)  on  payment  to  administrator  as  dis- 
charge of  debt  when  will  subsequently  discovered  and  probated. 

21  L.  R.  A.   158,  YELTON  v.  EVANSVILLE  &  I.  R.  CO.   134  Ind.  414,  33  N. 

E.  629. 
Rights   of  administrators,   etc.,    hriiiiiinu    actions. 

Cited  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud,  52  C.  C.  A.  544,  114  Fed. 
924,  holding  that  administrator  suing  for  damages  for  intestate's  death  is 
trustee,  and  his  citizenship,  not  that  of  beneficiary,  determines  jurisdiction; 
Curran  v.  Abbott,  141  Ind.  499,  50  Am.  St.  Rep.  337,  40  N.  E.  1091,  holding 
guardian  entitled  to  equitable  lien  on  judgment  to  reimburse  him  for  expenses 
incurred  in  prosecuting  action  for  estate. 
Compromising;  claim  for  damages. 

Cited  in  Louisville  v.  Hart,  143  Ky.  174,  35  L.R.A.  (N.S.)  212,  136  S.  W.  212, 
holding  that  claim  for  wrongful  death  cannot  be  settled  by  beneficiary  after 
administrator  has  commenced  action,  where  statute  vests  right  of  action  iu 
administrator  and  authorizes  him  to  settle  it. 

Cited  in  footnote  to  Foot  v.  Great  Northern  R.  Co.  52  L.  R.  A.  354,  which 
sustains  administrator's  power  to  compromise  cause  of  action  for  death. 

Cited  in  notes  (34  L.  R.  A.  793)  on  how  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death;  (11  L.R.A.(N.S.)  151)  on  settlement  of  claim 
by  sole  heir  or  distributee  as  binding  upon  administrator;  (35  L.R.A.  (N.S.) 
207,  210)  on  settlement  of  cause  of  action  for  death  by  beneficiaries  without 
assent  of  executor  or  administrator;  (70  Am.  St.  Rep.  685)  on  compromise  of 
action  for  death  of  human  being. 

Disapproved  in  Pittsburgh,  C.   C.  &  St.  L.  R.   Co.  v.  Gipe,   160   Ind.   372,   65 
N.  E.   1034,  sustaining  right  of  executors  or  administrators,  acting  as  plaintiff 
in  suit  to  recover  for  Avrongful   death,  to  make  compromises. 
Pleading  inconsistent   defenses. 

Cited  in  note   (48  L.  R.  A.  197)   on  right  to  plead  inconsistent  defenses. 
Liability   of   decedent's   estate    to    charges   in   action    for   wrongful    death. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Charman,  161  Ind.  109,  67  N.  E.  923,  hold- 
ing party  interested  adversely  to  decedent's  estate  not  thereby  rendered  in- 
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competent  to  testify   in   action   for   wrongful   death   brought   in   widow's   behalf, 
since  decedent's  estate  is  not  therein  involved;    Chicago  &  E.  R.   Co.  v.   Harsh- 
man,   21    Ind.   App.   25,   51    N.   E.    343,    holding   solvent   estate   liable   for   costs 
against  administrator  in  action  for  death  of  intestate. 
Parties   to  action   brongrht   Dy   personal  representative. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Osgood,  36  Ind.  App.  37,  73  N.  E. 
285,  holding  in  an  action  by  a  personal  representative  for  the  wrongful  death 
the  widow,  children  and  next  of  kin  are  not  proper  parties  and  have  no  right 
to  compromise  or  control  the  action. 

21  L.  R.  A.  161,  BRAGG  v.  GAYNOR,  85  Wis.  468,  55  N.  W.  919. 

Appeal  from  order  approving  receiver's  report  and  discharging  him,  dismissed 
in  Bragg  v.  Blewett,  99  Wis.  352,  74  N.  W.  807. 
Jurisdiction   in   creditor's  action. 

Approved  in  Northwestern  Iron  Co.  v.  Land  &  River  Improv.  Co.  92  Wis.  493, 
66  N.  W.  515,  holding  bringing  suit  and  obtaining  order  restraining  interfer- 
ence with  assets,  equitable  levy,  subjecting  insolvent's  property  to  jurisdiction 
of  court  without  manual  seizure;  Murray  v.  Murray,  115  Cal.  276,  37  L.  R.  A. 
629,  56  Am.  St.  Rep.  97,  47  Pac.  37,  holding  that  court  acquires  jurisdiction 
to  render  judgment  in  rem  affecting  property  described  in  complaint,  by  ap- 
pointment of  receiver  with  service  of  summons  by  publication,  notwithstanding 
absence  of  owner  from  state. 

Cited  in  Pierstoff  v.  Jorges,  86  Wis.  138,  39  Am.  St.  Rep.  881,  56  N.  W.  735, 
holding  that  equity  will  enforce  and  make  effectual  in  creditor's  action,  another's 
statutory  remedy,  although  judgment  be  one  in  bastardy;  Planters'  Chemical  & 
Oil  Co.  v.  A.  Waller  &  Co.  160  Ala.  221,  135  Am.  St.  Rep.  93,  49  So.  89,  on 
state,  having  the  right  by  reason  of  its  sovereignty  over  its  citizens  to  subject  a 
debt  to  seizure  within  its  territory. 

Cited  in  footnote  to  Harper  v.  Clayton,  35  L.  R.  A.  211,  which  denies  power 
to  reach  unassigned  right  of  dower  by  creditor's  bill. 
Garnishment. 

Cited  in  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley  Bank,  124  Wis.  527,  109 
Am.  St.  Rep.  966,  102  N.  W.  1068,  holding  a  bank  with  which  a  note  and  mort- 
gage assigned  by  a  husband  to  his  wife  in  fraud  of  creditors  were  placed  for 
collection  and  which  received  a  check  for  the  amount  due  was  subject  to  garnish- 
ment for  the  amount  of  the  check  by  a  creditor  of  the  husband. 

Cited  in  notes    (67  L.R.A.  211)    as  to  where  debt  garnishable;    (69   Am.   St. 
Rep.   119)    on   situs   of  debts  for   purposes  of  garnishment  and   of   property   in 
transit   in   hands   of   carriers. 
Against   nonresidents. 

Cited  in  Cross  v.  Brown,  19  R.  I.  228,  33  Atl.  147,  holding  situs  of  debt  for 
purpose  of  attachment  by  garnishment  is  at  domicil  of  garnished  debtor; 
LouisvilFe  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  333,  72  Am.  St.  Rep. 
181,  23  So.  825,  holding  situs  of  debt  is  at  domicil  of  creditor  for  purpose  of 
garnishment;  Baltimore  &  O.  R.  Co.  v.  Allen,  58  W.  Va.  391,  3  L.R.A. (N.S.) 
612,  112  Am.  St.  Rep.  975,  52  S.  E.  465,  holding  corporations  chartered  in  other 
states  but  owning  and  operating  railroads  in  the  state  may  be  proceeded  against 
as  garnishees  without  reference  to  the  jurisdiction  in  which  debts  due  from 
them  were  contracted  or  are  payable;  Ely  v.  Hartford  L.  Ins.  Co.  128  Ky.  811, 
110  S.  W.  265,  on  a  debt  due  a  nonresident  as  subject  to  attachment  by  a 
creditor  of  such  nonresident.  :'.; 

Cited  in  footnotes  to  Tootle  v.  Coleman,  57  L.  R.  A.   120,  which  holds  right 
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to  garnish  debtor  not  limited  to  situs  of  chose  in  action;  Bullard  v.  Chaffee, 
51  L.  R.  A.  715,  which  holds  person  garnishable  only  in  state  where  debt  payable, 
if  creditor  resides  there;  Strause  Bros.  v.  JEtna  Ins.  Co.  48  L.  R.  A.  452,  which 
holds  debt  of  insurance  company  for  loss  in  other  state  without  situs,  where 
company  has  agent,  for  garnishment  purposes,  in  third  state;  Neufelder  v.  Ger- 
man American  Ins.  Co.  22  L.  R.  A.  287,  which  holds  fund  kept  by  foreign  insur- 
ance company  in  own  state  for  payment  of  losses  there  and  elsewhere  subject 
to  garnishment;  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  garnishment 
of  wages  in  other  state  by  assignee  of  claim  against  employer  not  conclusive 
as  between  assignor  and  employee;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A. 
640,  which  authorizes  garnishment  of  foreign  corporation  for  debt  due  non- 
resident; Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  27  L.  R.  A.  651,  which  sustain* 
garnishment  of  debt  due  to  nonresident:  Hawley  v.  Hurd,  52  L.  R.  A.  195.  which 
sustains  discrimination  between  banks  in  and  out  of  state  as  to  attachment  of 
negotiable  paper;  Louisville  &  N.  R.  Co.  v.  Nash,  41  L.  R.  A.  331,  which  holds 
garnishment  of  debt  due  nonresident  not  personally  served  in  state  invalid; 
Root  v.  Davis,  23  L.  R.  A.  445,  which  authorizes  garnishment  on  service  by 
publication,  of  debt  due  from  resident  to  nonresident  of  county;  Ward  v.  Boyce, 
36  L.  R.  A.  549,  which  holds  trustee  process  in  other  state  to  reach  note  held 
by  nonresident  not  personally  served,  ineffectual;  Pennsylvania  R.  Co.  v.  Rogers, 
62  L.  R.  A.  178,  which  holds  nonresident  not  subject  to  garnishment  unless 
having  property  of  debtor  in  his  possession  within  state,  or  bound  to  deliver 
money  or  property  to  debtor  within  state;  National  Broadway  Bank  v.  Samp- 
eon.  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  nonresident  corpo- 
ration not  subject  to  attachment  within  state  when  debtor  is  temporarily  with- 
in jurisdiction  as  situs  of  debt  is  at  place  of  residence  either  of  debtor  or  of 
creditor. 

Cited  in  note  (44  L.  ed.  U.  S.  212)  on  garnishment  of  debt  due  to  nonresident. 
What  may  constitute  "property." 

Cited  in  Kingsley  v.  Merrill,  122  Wis.  193,  67  L.R.A.  203,  99  N.  W.  3044,  2 
Ann.  Cas.  748,  holding  that  credits  were  "property"  within  the  meaning  of  that 
word  as  used  in  the  Constitution. 
Proceedings  to  set  aside  fraudulent  transaction. 

Cited  in  Whitman  v.  United  Surety  Co.  110  Md.  428,  72  Atl.  1042,  holding  the 
person  owing  money  on  a  contract  is  a  proper  party  to  a  bill  to  set  aside  a 
fraudulent  assignment  of  the  debt  evidenced  by  the  contract;  Warlick  v. 
Reynolds  &  Co.  151  N.  C.  613,  66  S.  E.  657,  holding  as  the  situs  of  negotiable 
notes  is  at  the  home  of  the  creditor,  an  action  to  set  aside  notes  of  resident 
debtors  held  by  nonresidents  cannot  be  treated  as  a  proceedings  quasi  in  rein. 
Judgment  as  proof  of  an  indebtedness. 

Cited  in  Gesellschaft  v.  Umbreit,  127  Wis.  670,  15  L.R.A.  (N.S.)  1052,  115 
Am.  St.  Rep.  1063,  106  N.  W.  821,  holding  a  judgment  by  default  on  substituted 
service  does  not  amount  to  proof  of  an  indebtedness  to  plaintiff  unless  the  com- 
plaint or  affidavit  on  which  publication  described  property  of  the  defendant 
within  the  state. 

21  L.  R.  A.  169,  STATE  v.  CAMPBELL,  53  Minn.  354,  55  N.  W.  553. 
Jurisdiction  over  Indian  reservations  and   Indians. 

Approved  in  Hankey  v.  Bowman.  82  Minn.  331,  84  N.  W.  1002,  holding  that 
state  election  statutes  extend  over  White  Earth  reservation. 

Cited  in  State  v.  Spotted  Hawk,  22  Mont.  45,  55  Pac.  1026,  holding  that 
state  courts  have  jurisdiction  of  crimes  committed  against  whites,  outside  res- 
ervation by  Indians  maintaining  tribal  relations  on  reservation,  in  charge  of 
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Federal  government;  Re  Blackbird,  109  Fed.  141,  holding  that  Wisconsin  au- 
thorities have  no  jurisdiction  to  enforce  state  fish  and  game  laws  against  Chip- 
pewa  Indians  for  acts  committed  on  Bad  River  reservation;  Bem-way-bin-ness  v. 
Eshelby,  87  Minn.  113,  91  N.  W.  291,  holding  that  tribal  Indians,  for  acts  com- 
mitted within  reservation,  are  not  subject  to  state  laws,  but  action  may  be 
maintained  in  state  courts  to  redress  wrong  committed  without  reservation; 
State  v.  Williams,  13  Wash.  339,  43  Pac.  15,  holding  that  Indian  who  has  sev- 
ered tribal  relations  may  be  prosecuted  in  state  courts  whether  offense  com- 
mitted within  or  without  reservation,  and  one  retaining  such  relation  for  of- 
fenses not  within  reservation;  Selkirk  v.  Stephens,  72  Minn.  337,  40  L.  R.  A. 
760,  75  N.  W.  386,  remarking  that  it  has  been  rightly  held  that  criminal  laws 
•of  state  do  not  apply  to  tribal  Indians  on  White  Earth  reservation;  State  v. 
George,  39  Or.  136,  65  Pac.  604,  holding  that  allottee  on  Umatilla 
reservation  is  triable  only  in  Federal  courts  for  offenses  committed  on  reserva- 
tion; Re  Lincoln,  129  Fed.  248,  denying  that  allotment  of  reservation  lands 
operates  to  give  state  courts  jurisdiction  over  crime  committed  by  allottee  upon 
his  land;  United  States  v.  Gardner,  189  Fed.  692,  holding  that  person,  who  was 
mixed  blood  Indian,  and,  who  for  many  years  had  been  enrolled  as  member  of 
•certain  tribe  and  lived  within  reservation  was  Indian  within  meaning  of  federal 
penal  code;  Re  Lincoln,  129  Fed.  248,  holding  that  where  the  lands  had  been 
allotted  by  the  tribal  relations  continued  upon  the  reservation,  the  allottee  waa 
not  subject  to  the  jurisdiction  of  the  state  court  for  violating  a  state  law. 

Cited  in  footnotes  to  Pablo  v.  People,  37  L.  R.  A.  636,  which  holds  tribal 
Indian  killing  member  of  tribe  while  off  reservation  subject  to  trial  in  state 
•court;  Stacy  v.  Labelle,  41  L.  R.  A.  419,  which  holds  action  by  white  man 
against  Indian  belonging  to  tribe  and  reservation,  within  jurisdiction  of  state 
court;  People  v.  Bray,  27  L.  R.  A.  158,  which  holds  valid,  prohibition  against 
selling  or  giving  liquor  to  Indians. 

Distinguished  in  Re  Now-ge-zhuck,  69  Kan.  418,  76  Pac.  877,  holding  that 
where  the  land  had  been  allotted  among  the  Indians  and  by  act  of  Congress  they 
were  subject  to  the  control  of  the  state  laws,  the  state  had  authority  to  punish 
an  allottee  for  a  violation  of  state  law. 

-21   L.   R.  A.    174,  MORRILL  v.  LITTLE   FALLS  MFG.   CO.   53  Minn.   371,   55 
N.  W.  547. 

Report  of  later  appeal  in  60  Minn.  406,  62  N.  W.  548. 
Notice  of  stockholders'  meeting1. 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.  184,  which  requires 
previous  notice  to  authorize  change  at  regular   annual   meeting  of  by-laws   in- 
creasing number  of  directors. 
What  constitutes  quorum. 

Cited  in  Re  Schuykill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  ma- 
jority constitutes  quorum  unless  changed  by  by-law;  Green  v.  Felton,  42  Ind. 
App.  684,  84  N.  E.  166,  holding  that  where  charter  provides  that  it  may  be 
amended  by  two-thirds  vote  at  any  regular  meeting  of  corporation,  majority 
of  those  present  may  amend  charter;  Gilchrist  v.  Collopy,  119  Ky.  115,  82  S. 
W.  1018,  holding  that  where  the  by-laws  are  silent,  less  than  a  majority  of  the 
stockholders  of  a  corporation  may  hold  a  valid  election  of  officers. 

Cited   in  note    (36  L.R.A.  (N.S.)    45)    on  withdrawal  of  stockholders  to  break 
quorum. 
Burden  of  pleading  and  proof  as  to  limitation  of  action  for  fraud. 

Approved  in  Duxbury  v.  Boice,  70  Minn.  119,  72  N.  W.  838,  holding  that  party 
seeking  relief  from  fraud,  more  than  six  years  after  commission  thereof,  must 
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allege  and  prove  same  not  discovered  within  six  years  before  action;  First  Nat. 
Ban°k  v.  Strait,  71  Minn.  72,  73  X.  W.  645,  holding  burden  on  party  seeking 
relief  from  fraud  to  prove  that  it  was  not  discovered  within  six  years  before 
death  of  plaintiff's  intestate. 

Cited  in  Downer  v.  Union  Land  Co.  113  Minn.  414,  129  N.  W.  777,  to 
the  point  that  where  party  seeks  relief  from  fraud  committed  more  than  six 
vears  before  action,  he  must  allege  that  facts  were  not  discovered,  until 
within  six  vears  before  action;  First  Nat.  Bank  v.  Strait,  71  Minn.  72,  73  X. 
W.  645,  holding  that  the  burden  was  on  the  plaintiff  to  show  that  the  fraud  of 
the  defendant  was  not  discovered  till  within  six  years  from  the  date  of  the 
action. 

Distinguished  in  Schmitt  v.  Hager,  88  Minn.  416,  93  X.  W.  110,  holding  de- 
fense of  statute  of  limitations  waived  by  failure  to  plead   it  and  by  going  to 
trial  upon  merits,   although   it  appears  on  face  of   complaint   that  statute   has 
run. 
Pleading-  facts  to  obtain  relief  on  ground  of  fraud. 

Cited  in  Trainor  v.  Schutz,  98  Minn.  218,  107  X.  W.  812,  holding  that  where 
the  defendant  intends  to  rely  upon  fraud  in  procuring  the  execution  of  an  in- 
strument sued  upon,  he  must  allege  in  his  answer  facts  constituting  fraud. 
Books    of    corporation    as    showing    ownership    of    stock. 

Cited  in  Herrick  v.  Humphrey  Hardware  Co.  73  Xeb.  815,  119  Am.  St.  Rep.  917, 
103  X.  W.  685,  11  Ann.  Gas.  201,  holding  that  ordinarily  the  officers  of  a  corpo- 
ration will  not  look  behind  the  books  of  the  company  to  ascertain  who  are 
the  real  owners  of  the  stock. 

Cited  in  note  (136  Am.  St.  Rep.  1036)  on  register  of  stock  owner's  transfer 
on  stock-books  of  the  company  as  evidence  of  his  right  to  vote. 

21   L.  R.  A.   178,  HASTINGS  v.  THOMPSON,  54  Minn.   184,  40  Am.  St.  Rep. 

315,  55  N.  W.  968. 
Provisions   in    note   affecting   negotiability. 

Cited  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A.  662,  134  Fed. 
542,  holding  note  with  provision  for  attorney's  fees  for  collection  negotiable. 

Cited  in  note    (125  Am.  St.  Rep.  210,  213)    on  agreements  and  conditions  de- 
stroying negotiability. 
—  Provisions  for  exchange. 

Cited  in  Harris  v.  Johnston,  54  Minn.  182.  40  Am.  St.  Rep.  312,  55  X.  W.  fl70? 
holding  instrument  for  payment  of  specific  sum,  promissory  note,  though  with 
current  exchange  on  place  other  than  that  of  payment;  Clark  v.  Skeen,  61  Kan. 
532,  49  L.  R.  A.  192,  78  Am.  St.  Rep.  337,  60  Pac.  327,  and  Haslach  v.  Wolf, 
66  Xeb.  601,  60  L.R.A.  435,  103  Am.  St.  Rep.  736,  92  X.  W.  374,  1  Ann.  Cas. 
384,  holding  that  stipulation  for  current  exchange  on  place  other  than  that 
of  payment  does  not  destroy  negotiability  of  instrument  for  payment  of 
certain  sum;  First  Nat.  Bank  v.  Slette,  67  Minn.  427,  64  Am.  St.  Rep.  429. 
69  X.  W.  1148,  holding  promissory  note  not  negotiable  because  payable  by  bills 
of  exchange,  and  not  in  money.  Flagg  v.  School  Dist.  Xo.  70,  4  N.  D.  40,  25  L.R.A. 
368,  58  N.  W.  499,  holding  instrument  not  negotiable  because  providing  for 
payment  of  exchange  on  point  other  than  that  of  payment,  in  addition  to  prin- 
cipal and  interest;  CuJbertson  v.  Nelson,  93  Iowa,  190,  27  L.R.A.  226,  57  Am. 
St.  Rep.  266,  61  N.  W.  854,  holding  bill  of  exchange  for  stated  sum  "with 
exchange"  not  negotiable  for  want  of  certainty;  Nicely  v.  Commercial  Bank. 
15  Ind.  App.  566,  57  Am.  St.  Rep.  245,  44  N.  E.  572.  holding  that  stipulation  for 
exchange  in  promissory  note  renders  same  non-negotiable  for  indefiniteness  and 
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T?ncertainty;  Second  Xat.  Bank  v.  Basuier.  12  C.  C.  A.  517,  27  U.  S.  App.  541,  65 
Fed.  59,  holding  note  drawn  and  payable  in  South  Dakota,  ''with  exchange 
and  costs  of  collection,"  non-negotiable  by  statute. 

Cited  in  note  (27  L.R.A.  222,  225)  on  provision  for  exchange  as  effecting 
negotiability. 

Distinguished  in  Smith  v.  First  State  Bank,  95  Minn.  498,  104  N.  W.  369, 
holding  note  containing  provision  for  exchange  and  collection  charges  not 
negotiable. 

21  L.  R.  A.  180,  ROAN  v.  HOLMES,  32  Fla.  295,  13  So.  339. 
Liability   for  nse  nml   occupation   of   land. 

Cited  in  Re  Pennock.  122  Iowa,  627,  98  N.  W.  480,  holding  administrator 
not  liable  to  widow  for  rents  until  her  distributive  share  is  set  aside. 

Cited  in  footnote  to  Credle  v.  Ayers,  48  L.  R.  A.  751,  which  holds  defaulting 
vendee    chargeable    with    mesne    profits    for    time    possession    of    land    withheld 
pending  ejectment  against  him. 
Specific    lien    of    mortg'»g'e. 

Cited  in  Seedhouse  v.  Broward,  34  Fla.  522,  16  So.  425,  holding  mortgage  and 
note  secured  thereby  not  void  because  payable  in  alternative  to  definite  payees, 
under    statutes    making   mortgages    nothing   more   than    specific    liens    requiring 
judicial  action  to  enforce  them. 
Release   of   dower. 

Cited  in  note  (31  L.R.A.(N.S.)  325)  on  voluntary  conveyance  in  which  dower 
not  released  in  satisfaction  of  mortgage  releasing  dower. 

21   L.  R.  A.   189,  STATE  v.  BLACK  RIVER  PHOSPHATE   CO.  32  Fla.  82,   13 

So.  640. 
•  {itvlits   in   sn  |IIIK-I-U<M!   lands. 

Applied  in  Axline  v.  Shaw,  35  Fla.  309,  28  L.  R.  A.  392,  17  So.  411,  holding 
that  intent  of  grantor  that  submerged  land  shall  or  shall  not  pass  with  upland 
is  to  be  found  in  terms  of  conveyance. 

Cited  in  Sullivan  v.  Richardson,  33  Fla.  118,  14  So.  692,  holding  that  grant 
of  water  front  did  not  intend  land  and  water  as  such,  but  right  to  use  same 
for  wharves  and  bath  houses  to  exclusion  of  others,  and  subordinate  to  public 
rights;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  517,  61  L.  R.  A. 
945,  44  S.  E.  39,  holding  rights  of  riparian  owner  in  land  under  water,  conveyed 
to  him  by  state  for  purpose  of  building  wharf,  not  absolute  title  which  may 
be  separated  from  upland;  Ferry  Pass  Inspectors  &  Shippers'  Asso.  v.  Whites 
River  Inspectors'  &  Shippers'  Asso.  57  Fla.  403,  22  L.R.A.  (X.S.)  349,  48  So.  643, 
on  the  nature  of  the  common-law  rights  of  riparian  owners;  Broward  v.  Marby, 
58  Fla.  410,  50  So.  826,  on  riparian  owners  as  having  no  title  to  the  lands 
under  navigable  waters;  Taylor  v.  Com.  102  Va.  770,  102  Am.  St.  Rep.  865,  47 
S.  E.  875,  on  the  lands  under  tide  waters  as  being  vested  in  the  state  for  the 
benefit  of  the  whole  people;  State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  612,  22  L.R.A. 
(N.S.)  343,  47  So.  353,  on  the  right  of  the  state  in  the  interests  of  public  wel- 
fare to  make  limited  dispositions  of  the  lands  under  the  navigable  waters  of 
the  state;  Bass  v.  Ramos,  58  Fla.  168,  50  So.  945,  holding  a  riparian  owner  can- 
not by  ejectment  recover  the  possession  of  lands  under  navigable  waters  where 
he  shows  no  title  to  such  lands  and  the  only  evidence  of  possession  was  that  he 
had  put  a  wire  fence  around  it. 

Cited  in  notes  (40  L.R.A.  393)  on  separation  of  riparian  rights  from  upland; 
(53  Am.  St.  Rep.  298)  on  title  to  land  under  navigable  water. 
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Construction  of  grants   from   state. 

Cited  in  Hawkins  v.  Mitchell,  34  Fla.  421,  16  So.  311,  denying  liability  of 
state,  in  absence  of  express  statutory  obligation,  for  interest  after  maturity 
on  internal  improvement  bonds,  on  which  it  was  guarantor. 

Cited  in  note  (22  L.R.A.  (X.S.)  338)  on  right  of  state  to  grant  tide  lands. 

21  L.  R.  A.  206,  SISSOX  v.  HILL,  18  R.  I.  212,  26  Atl.  196. 
Return  of  consideration   on   rescission   of  fraudulent  sale. 

Approved  in  John  V.  Farwell  Co.  v.  Hilton,  39  L.  R.  A.  581,  84  Fed.  294, 
holding  return  of  partial  payment  on  sale  not  condition  precedent  to  replevin 
for  goods  unsold,  where  fraudulent  purchaser  sold  a  part  exceeding  value  of 
payment. 

Cited  in  Skinner  v.  Michigan  Hoop  Co.  119  Mich.  471,  75  Am.  St.  Rep.  413, 
78  X.  W.  547,  remarking  that  it  seems  unnecessary  in  replevin  to  tender  back 
negotiable  paper,  past  due,  given  for  goods  fraudulently  purchased,  provided 
it  be  made  to  appear  that  it  has  not  been  negotiated;  Friend  Bros.  Clothing  Co. 
v.  Hulbert,  98  Wis.  188,  73  N.  W.  784,  holding  vendor  seeking  to  rescind  for 
fraud  not  required  to  do  unreasonable  or  impossible  things  in  particular  transac- 
tion; Gay  v.  D.  M.  Osborne  &  Co.  102  Wis.  648,  78  N.  W.  1079,  holding  that 
retention  or  enforcement  of  payment  for  goods  sold  by  fraudulent  vendee  to 
innocent  third  party  not  ratification  of  original  sale,  but  only  of  subsequent 
one;  Corse  v.  Minnesota  Grain  Co.  94  Minn.  336,  102  N.  W.  728,  holding  a  fair 
offer  to  return  what  was  received  under  the  contract  is  sufficient  to  entitle  a 
party  to  a  rescission  thereof  on  the  grounds  of  fraud ;  Kingman-Moore  Implement 
Co.  v.  Ellis,  125  Mo.  App.  699,  103  S.  W.  127,  as  not  favorable  to  the  rule  that 
an  offer  to  return  is  necessary  to  the  rescission  of  a  contract  obtained  by  fraud. 

Annotation  cited  in  Xeibuhr  v.  Gage,  99  Minn.  154,  108  N.  W.  884,  on  party 
by  his  own  act  rescinding  for  fraud  as  bound  do  what  he  reasonably  can  to  place 
the  defendant  in  statu  quo;  Sonnesyn  v.  Akin,  14  N.  D.  259,  104  X.  W.  1026,  on 
a  tender  as  necessary  to  the  rescission  of  a  contract  on  the  grounds  of  fraud. 

Cited  in  footnotes  to  Baird  v.  Howard,  22  L.  R.  A.  846,  which  holds  formal 
rescission  unnecessary  before  suit  for  obtaining  property  from  intoxicated  per- 
son at  inadequate  price;  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A.  37, 
which  upholds  right  to  maintain  suit  for  balance  due  on  policy  without  tender 
ing  back  less  sum  accepted  under  threats  of  groundless  prosecution;  McGhee  v. 
Bell,  59  L.  R.  A.  761,  which  sustains  right  of  one  induced  to  purchase  land  by 
fraudulent  representations  as  to  quantity,  -to  retain  land  and  obtain  adjust- 
ment of  equities  as  to  deficiency;  Munzer  v.  Stern,  29  L.  R.  A.  859,  which  denies 
necessity  of  tendering  back  before  rescission  amount  obtained  on  compromise  of 
fraudulent  purchase  of  goods. 

Cited  in  notes  (1  L.R.A. (X.S.)  474)  on  replevin  by  seller  of  property  from 
fraudulent  purchaser;  (80  Am.  St.  Rep.  765)  as  to  when  replevin  or  claim  and 
delivery  is  sustainable. 

Questioned  in  Crossen  v.  Murphy,  31  Or.  120,  49  Pac.  858,  holding  that  de- 
frauded party  electing  to  rescind  sale  must  return  consideration  or  deposit  it  in 
court. 

21  L.  R.  A.  210,  GLEASOX  v.  HAMILTOX,  138  X.  Y.  353,  34  X.  E.  283. 
Alteration   of   instruments  by  agents. 

Approved  in  Waldorf  v.  Simpson,  15  App.  Div.  302,  44  X.  Y.  Supp.  921,  hold- 
ing note  not  invalidated  by  obliteration  of  indorsement  by  unauthorized  agent; 
Kingman  v.  Silvers,  13  Ind.  App.  96,  37  X.  E.  413,  holding  alteration  of  note 
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by   unauthorized  agent   mere   spoliation   not   preventing  enforcement  in   original 
form. 

Cited  in   notes    (32   L.R.A.  (N.S.)    285)    on   alteration  of  deed   after  delivery; 
(86  Am.   St.   Rep.   106)    on   unauthorized   alteration  of   written   instruments. 
Burden   of   proof. 

Cited  in  Merritt  v.  Dewey,  218  111.  606,  2  L.R.A.(N.S.)  221,  75  N.  E.  1066, 
holding  in  an  action  on  a  note  where  the  defendant  introduces  evidence  show- 
ing an  alteration  of  the  note,  the  burden  is  shifted  to  the  plaintiff. 

21  L.  R.  A.  212.  CORRIGAN  v.  CHICAGO,  144  111.  537,  33  N.  E.  746. 
Effect  of  condemnation  or   statutory  restriction  on   liability  for  rent. 

Approved  in  M.  Born  &  Co.  v.  Stafford,  93  111.  App.  12,  holding  that  tenant 
cannot  dispute  landlord's  title,  but  may  show  that  landlord's  interest  has  ter- 
minated; Rubel  v.  Title  Guarantee  &  T.  Co.  199  111.  114,  64  X.  E.  1033,  Affirming 
101  111.  App.  443,  holding  lessee  whose  interest  is  condemned  liable  for  rent 
until  entry  of  judgment  and  payment  of  compensation  and  damages;  Gluck  v. 
Baltimore,  81  Md.  322,  48  Am.  St.  Rep.  515,  32  Atl.  515,  holding  taking  part  of 
demised  land  by  condemnation  not  eviction,  and  tenant  liable  for  rent;  Lodge  v. 
Martin,  31  App.  Div.  14,  52  N.  Y.  Supp.  385,  holding  that  tenant's  liability  for 
rent  ceased  with  judgment  in  condemnation  and  payment  of  compensation  to 
owner. 

(  ited  in  Baltimore  v.  Latrobe,  101  Md.  638,  61  Atl.  203,  4  Ann.  Cas.  1005,  ore 
the  taking  under  the  power  of  eminent  domain  as  extinguishing  the  rents  for  the 
lot  taken:  Hart  v.  East  Tennessee  Brewing  Co.  121  Tenn.  74,  19  L.R.A. (N.S.) 
966,  130  Am.  St.  Rep.  753,  113  S.  W.  364.  holding  a  landlord  could  not  maintain 
an  action  for  subsequent  rent  on  the  tenant's  refusal  to  further  occupy  the  prem- 
ises because  of  the  fact  that  by  reason  of  a  prohibitory  statute  the  premises 
were  no  longer  available  for  the  purposes  for  which  rented. 

Cited  in  footnote  to  Rhode  Island  Hospital  Trust  Co  v.  Hayden,  42  L.  R.  A. 
107,  which  holds  tenant  of  land  condemned  for  highway  liable  for  rent  up  to 
time  of  actual  eviction. 

Cited  in  notes  (22  L.  R.  A.  616)  on  rights  and  liabilities  of  tenant  on  de- 
struction of  leased  building;  (23  L.  R.  A.  160)  on  liability  of  landlord  as  to 
condition  of  part  of  premises  not  controlled  by  tenant;  (61  Am.  St.  Rep.  569) 
on  rights  and  liabilities  of  tenant  on  destruction  of  buildings;  (15  Eng.  Rul. 
Cas.  494)  on  termination  of  liability  for  rent  by  destruction  of  premises;  (15 
Eng.  Rul.  Cas.  810)  on  release  of  tenant  from  liability  for  rent  by  condemnation 
of  premises. 

Denied  in  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I.  550,  42  L.  R.  A. 
109,   40   Atl.   421,   holding   tenant   liable   for   rent   accruing   after   condemnation 
and   before  actual   eviction   under  highway  act. 
Title   to   building   erectetl   under  covenant   with   leMor. 

Cited  in  Bass  v.  Metropolitan  West  Side  Elev.  R.  Co.  39  L.  R.  A.  714,  27 
C.  C.  A.  151,  53  U.  S.  App.  542,  82  Fed.  862,  holding  that  title  to  building 
vested  at  once  in  lessor  subject  to  lessee's  rights  under  lease,  where  erected  under 
covenant  with  lessor  to  buy  at  end  of  term,  or  renew  lease  and  own  it  at  end 
of  renewed  term. 
Miuli  i  of  tenant  to  dispute  the  nature  of  the  landlord's  interest. 

Cited  in  Spafford  v.  Hedges,  231  111.  145,  83  N.  E.  129,  on  tenant  as  having  the 
right  to  show  that  the  landlord  had  only  a  limited  estate  in  the  premises  which 
had  terminated. 
Measure  of   damages  on   the  condemnation    of   lands. 

Cited  in  Pratt  v.  Saline  Valley  R,  Co.  130  Mo.  App.  187,  108  S.  W.  1099,  holding 
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on  the  condemnation  of  land  for  railroad  purposes,  the  measure  of  damages 
varies  according  as  to  whether  the  estate  is  held  in  fee  or  is  a  life  estate  only; 
Chicago  &  N.  W.  R.  Co.  v.  Chicago  Mechanic's  Institute,  239  111.  220,  87  N.  E. 
933,  holding  a  party  in  condemnation  proceedings  who  was  allowed  to  show  the 
value  of  the  property  subject  to  a  long  lease  by  proving  the  value  of  the  re- 
version and  the  rents  could  not  object  that  the  jury  did  not  follow  that  rule 
in  arriving  at  the  value  of  the  property. 
Valoe  of  lease. 

Cited  in  Metropolitan  Bldg.  Co.  v.  King  County,  62  Wash.  411,  113  Pac.  1114, 
Ann.  Cas.  1912C,  943,  holding  that  under  Code,  tax  value  of  fifty  year  lease 
from  state,  lessee's  building  a  reverting  at  end  or  term,  in  actual  value  of  term 
less  rent  reversed  to  be  determined  by  present  worth  from  year  to  year,  con- 
sidering also  the  term. 

21  L.  R.  A.  224,  STRICKLAND  v.  PENNSYLVANIA  R.  CO.   154  Pa.   348,  26 

Atl.  431. 
Revocation  of  licenses. 

Approved  in  Hutchins  v.  Durham,  118  N.  C.  468,  32  L.  R.  A.  706,  24  S.  E. 
723,  holding  occupant  of  market  stall  under  town  license  revocable  for  any 
cause,  licensee,  not  lessee,  and  unable  to  regain  possession  by  ejectment;  Wallace 
v.  Reno,  27  Nev.  71,  63  L.R.A.  343,  73  Pac.  528,  sustaining  right  of  city,  by  reason 
of  statute,  to  revoke  license  to  sell  intoxicants,  when  necessary  for  public  wel- 
fare. 

Cited  in  McTighe  v.  Schwartz,  223  Pa.  279,  72  Atl.  630,  holding  equity  would 
order  a  person  holding  a  market  stall  under  a  permit  from  the  city  to  give  it  up, 
and  restrain  him  from  remaining  in  possession  after  it  had  been  leased  to 
another. 

Cited  in  note   (24  L.  R.  A.  584)   on  market  regulations  restricting  sales. 
Market  as  subject  to  municipal  regulation. 

Cited  in  Central  Market  Co.  v.  Erie,  44  Pa.  Super.  Ct.  194,  to  the  point  that 
market  company  organized  for  purpose  of  conducting  market  is  private  corpo- 
ration; Meadville  v.  Miller,  14  Pa.  Dist.  R.  28,  29  Pa.  Co.  Ct.  519,  holding  an 
ordinance  prohibiting  the  purchase  for  the  purpose  of  sale  of  provisions  at  a 
market  during  market  hours  was  a  valid  police  regulation. 
Nature  of  public  market. 

Cited  in  School  Dist.  v.  Carlisle,  11  Pa.  Dist.  R.  296,  holding  a  market  house 
being  a  municipal  asset  was  not  subject  to  a  school  or  building  tax. 

21  L.  R.  A.  226,  ST.  LOUIS  v.  HILL,  116  Mo.  527,  22  S.  W.  861. 
"What   constitutes   a   taking:   of   property. 

Cited  in  Varney  &  Green  v.  Williams,  155  Cal.  321,  21  L.R.A.(N.S.)  743,  100 
Pac.  867,  132  Am.  St.  Rep.  88,  holding  an  ordinance  prohibiting  billboards  from 
displaying  any  advertisements  but  permitting  persons  having  a  fixed  place  of 
business  to  advertise  their  goods  by  means  of  signs,  was  invalid  as  depriving 
one  of  his  property  without  compensation;  Stockdale  v.  Rio  Grande  Western  R. 
Co.  28  Utah,  211,  77  Pac.  849,  holding  a  railroad  company  given  the  right  to 
occupy  a  street  and  sidewalk  with  its  spur  track  cannot  subject  the  adjoining 
property  to  laying  of  such  track  without  an  award  of  damages  in  condemnation 
proceedings;  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  212  U.  S.  144, 
53  L.  ed.  446,  29  Sup.  Ct.  Rep.  246,  holding  an  act  requiring  a  railroad  com- 
pany to  deliver  its  cars  to  another  road  and  to  receive  and  deliver  and  transport 
freight  at  points  where  there  is  a  physical  connection  between  the  roads  is 
-void  as  depriving  the  road  of  its  property  without  due  process  of  law. 
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Cited  in  footnote  to  White  v.  Northwestern  North  Carolina  R.  Co.  22  L.  R.  A. 
627,  which  holds  use  of  street  for  steam  railroad  a  taking  of  same. 
Validity    of   building-    ordinances. 

Approved  in  St.  Louis  v.  Dorr,  145  Mo.  485,  42  L.  R.  A.  691,  08  Am.  St.  Rep. 
575,  41  S.  W.  1094,  refusing  to  uphold  ordinance  providing  that  houses  front- 
ing on  certain  street  "shall  be  used  for  residences  only;"  Carpenter  v.  Reliance 
Realty  Co.  103  Mo.  App.  494,  77  S.  W.  1004,  holding  municipal  ordinance  throw- 
ing burden  of  shoring  up  adjoining  property  upon  owner  engaged  in  excavating, 
invalid. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  151,  137  S.  W. 
929,  to  the  point  that  statute  providing  that  city  containing  300,000  inhabitants 
or  more  might  establish  building  line  was  void;  Curran  Bill  Posting  &  Distribut- 
ing Co.  v.  Denver,  47  Colo.  232,  27  L.R.A.(N.S-)  548,  107  Pac.  261,  holding  an 
ordinance  absolutely  forbidding  the  erection  of  billboards  within  so  many  feet 
of  buildings,  streets  or  alleys  was  void  as  being  unreasonable;  Passaic  v. 
Paterson  Bill  Posting  Advertising  &  Sign  Painting  Co.  72  N.  J.  L.  288,  111 
Am.  St.  Rep.  676,  62  Atl.  267,  5  Ann.  Cas.  995,  holding  an  ordinance  prohibiting 
the  erection  of  sign  boards  within  ten  feet  of  the  street  line  was  void  as  an 
unreasonable  exercise  of  the  police  power. 

Cited  in  footnotes  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unau- 
thorized, ordinance  authorizing  refusal  of  permits  for  erecting  buildings  not 
conforming  in  size,  appearance,  etc.,  to  existing  buildings;  Summers  v.  Beeler, 
48  L.  R.  A.  54,  which  holds  restriction  in  deed  as  to  building  line  not  available 
to  prior  grantee  of  other  lot. 

Cited  in  notes  (21  L.R.A.  795)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business;  (34  L.R.A. (N.S.)  1000)  on  exercise  of  police  power  for 
aesthetic  purposes;  (78  Am.  St.  Rep.  241;  93  Am.  St.  Rep.  408)  on  constitution- 
ality of  building  regulations;  (132  Am.  St.  Rep.  92)  on  power  of  municipality 
to  prevent  or  regulate  use  of  property  for  advertising  purposes. 
Boulevards  as  public  h  iiili  \\  :i  >  s. 

Cited    in    footnotes    to    Burridge   v.    Detroit,    42    L.    R.    A.    684,    which   holds 
boulevard  a  street,  so  as  to  make  city  liable  for  defective  sidewalks;  Cicero  Lum- 
ber Co.  v.  Cicero,  42  L.  R.  A.  696,  which  sustains  conversion  of  public  highway 
into   pleasure  driveway   from  which   loaded  vehicles  excluded. 
Property  rights. 

Cited  in  Carter  v.  Bolster,  122  Mo.  App.  141,  98  S.  W.  105,  on  ownership  and 
property  in  the  general  sense  as  necessarily  implying  a  power  of  sale. 

21   L.   R.  A.  229,   SINGER  MFG.   CO.   v.   MILLER,  52  Minn.   516,   38  Am.   St. 

Rep.  568,  55  N.  W.  56. 
Innkeeper's  lien. 

Approved  in  Reed  v.  Teneyck,  103  Ky.  68,  44  S.  W.  356,  holding  that  lien  of 
innkeeper  at  common  law  does  not  extend  to  one  not  guest,  but  boarder. 

Cited  in  Wertheimer-Swarts  Shoe  Co.  v.  Hotel  Stevens  Co.  38  Wash.  413,  107 
Am.  St.  Rep.  864,  80  Pac.  563,  3  Ann.  Cas.  625,  holding  an  innkeeper  had  no  lien 
on  the  samples  of  a  traveling  salesman  the  inn-keeper  was  aware  belonged  to  the 
salesman's  employer. 

Cited  in  footnotes  to  Brown  Shoe  Co.  v.  Hunt,  39  L.  R.  A.  291,  which  upholds 
innkeeper's  lien  on  samples  of  traveling  salesman  belonging  to  employer;  Mc- 
Clain  v.  Williams,  49  L.  R.  A.  610,  which  denies  innkeeper's  lien  on  third  per- 
son's property  brought  to  inn  by  guest. 

Cited  in  notes  (24  L.R.A. (N.S.)  958,  960)  on  inn-keeper's  lien  on  third  person's 


21  L.R.A.  229]  L.  R.  A.  CASES  AS  AUTHORITIES.  816 

property  in  possession  of  guest;    (107  Am.  St.  Rep.  870,  871,  877)  on  innkeeper's 

liens. 

Innkeeper's   liability   to   guest   for  loss   >Df   property. 

Cited  in  footnote  to  Meacham  v.  Galloway,  46  L.  R.  A.  319,  which  holds  land- 
lord not  liable  as  insurer  for  property  of  persons  at  hotel  under  contract  for 
special  rate. 

21   L.  R.  A.  232,  REID  v.  HAM,   54  Minn.   305,  40   Am.   St.   Rep.   333,   56   N. 

W.  35. 
Extradition;   prosecution    for   civil   obligation   or   different   offense. 

Approved  in  Re  Walker,  61  Xeb.  816,  86  N.  W.  510,  17  Am.  Crim.  Rep.  343, 
holding  that  one  brought  into  state  on  requisition  in  good  faith  may  be  prose- 
cuted on  any  other  criminal  charge  or  for  civil  obligation  or  liability. 

Cited  in  Rutledge  v.  Krauss,  73  N.  J.  L.  401,  63  Atl.  988,  holding  that  civil  suit 
may  be  instituted  against  one  brought  into  state  under  extradition  proceedings  to 
answer  for  a  crime. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  holds  prisoner  trans- 
ferred to  other  state  for  trial  in  Federal  court  may  be  turned  over  to  state 
authorities. 

21  L.  R.  A.  233,  BOYSEN  v.  THORN,  98  Cal.  578,.  33  Pac.  492. 
I  IK!  IK-!  nii   breach   of  contracts  accompanied  by  wrongful  act. 

Cited  in  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  622,  56 
L.  R.  A.  810,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  holding  persons  maliciously 
conspiring  to  induce  breach  of  contract  for  purpose  of  destroying  business  of 
contracting  party  liable  to  person  injured;  Raymond  v.  Yarrington,  96  Tex.  450, 
62  L.  R.  A.  967,  97  Am.  St.  Rep.  914,  73  S.  W.  800,  sustaining  action  against 
parties  who,  through  conspiracy,  induce  another  to  break  contract,  to  injury 
of  one  by  whom  action  is  brought;  Mahoney  v.  Roberts,  86  Ark.  139,  110  S.  W. 
225,  holding  a  wife  who  with  knowledge  that  her  husband  had  on  selling  his  busi- 
ness agreed  with  the  buyer  not  to  engage  in  a  similar  business  in  competition 
with  the  buyer,  furnishes  the  husband  the  money  to  engage  in  such  business  and 
receives  the  proceeds  thereof  is  liable  jointly  with  her  husband  for  the  tort. 

Cited  in  footnotes  to  Doremus  v.  Hennessy,  43  L.R.A.  797,  which  holds  action- 
able, maliciously  persuading  one  to  break  contract  with  third  person  for  purpose 
of  destroying  business  of  latter;  Raymond  v.  Yarrington,  62  L.R.A.  962,  which 
holds  person  responsible  for  another's  engaging  in  business  in  breach  of  contract 
not  to  do  so  liable  for  resulting  damages. 

Cited  in  notes  (16  L.R.A.  (N.S.)  750;  97  Am.  St.  Rep.  927)  on  action  for  inducing 
one  to  break  his  contract. 
Inducing  breach   of  contract   without  wrongful  act. 

Cited  in  Glencoe  Land  &  Gravel  Co.  v.  Hudson  Bros.  Commission  Co.  138  Mo. 
446,  36  L.  R.  A.  806,  footnote  p.  804,  60  Am.  St.  Rep.  560,  40  S.  W.  93,  holding 
notice  to  desist  from  taking  gravel  from  premises  to  which  title  claimed  gives 
no  right  of  action  to  third  person  having  contract  for  drawing  it;  Lisman  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.  161  Fed.  479,  holding  the  fact  that  a  railroad  purchas- 
ing another  road  rendered  impossible  the  performance  of  a  provision  of  the  bonds 
of  the  absorbed  road  giving  the  holder  the  option  to  exchange  for  stock  did  not 
render  it  liable  for  damages  no  fraud  or  deception  being  charged;  Sweeney  v. 
Smith,  167  Fed.  387,  holding  the  fact  that  the  purchaser  of  bonds  from  a  com- 
mittee authorized  to  sell  the  same,  at  the  time  of  the  purchase  had  knowledge  that 
the  committee  had  previously  contracted  to  sell  them  to  another  does  not  render 
him  liable  to  such  other  in  damages  because  of  the  seller's  breach  of  contract; 
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Gamble-Robinson  Commission  Co.  v.  Chicago  &  N.  W.  R.  Co.  21  L.R.A.  (N.S.)  989, 
94  C.  C.  A.  217,  168  Fed.  169,  16  Ann.  Cas.  613,  on  bad  motive  for  lawful  act  as 
creating  no  cause  of  action. 

Inducing    loss    or    injury    to    business    or    property    of    another,    where    no 
contract  exists. 

Cited  in  Guethler  v.  Altman,  26  Ind.  App.  590,  84  Am.  St.  Rep.  313,  60  N.  E. 
355,  holding  teacher  maliciously  preventing  pupils  from  patronizing  store  not 
liable  though  using  threats;  Sparks  v.  McCreary,  156  Ala.  388,  22  L.R.A.(N.S.) 
1229,  47  So.  332,  holding  a  defendant  who  came  into  plaintiff's  place  of  business 
and  forbade  plaintiff  and  his  clerks  in  the  presence  of  customers  to  sell  and  the 
customers  to  buy  on  threat  of  prosecution  might  be  held  liable  for  damages; 
Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  594,  21  L.R.A. (N.S.)  558,  98 
Pac.  1027,  16  Ann.  Cas.  1165,  holding  the  act  of  a  labor  union  in  sending  notices 
to  plaintiff's  customers  to  the  effect  that  plaintiff  had  been  declared  unfair  and 
that  union  men  could  not  handle  plaintiff's  materials  did  not  entitle  the  plaintiff 
to  injunctive  relief;  Arnold  v.  Moffitt,  30  R.  I.  319,  75  Atl.  502,  holding  defend- 
ant who  as  an  expert  reported  dishonestly  that  plaintiff's  bill  for  certain  work 
was  exorbitant  was  not  liable  for  the  damage  caxised  to  plaintiff  by  a  refusal  to 
pay  his  bill:  Banks  v.  Eastern  R.  &  Lumber  Co.  46  Wash.  613,  11  L.R.A.(N.S.) 
487,  90  Pac.  1048,  holding  an  employer  who  retained  a  part  of  the  wages  of  his 
employees  for  medical  services  was  not  liable  for  damages  where  the  employees 
had  contracted  with  the  plaintiff  to  treat  them  and  the  employer  employed  an- 
other physician  and  notified  the  employees  that  they  would  be  discharged  if  they 
treated  with  plaintiff. 

Cited  in  footnotes  to  Gore  v.  Condon,  40  L.  R.  A.  382,  which  holds  selling 
of  land  under  fraudulent  mortgages,  and  preventing  payment  of  rent  to  real 
owner,  actionable  wrong;  Jackson  v.  Stanfield,  23  L.  R.  A.  588,  which  holds 
combination  of  retail  lumber  dealers  to  destroy  business  of  brokers  by  com- 
pelling refusal  of  sales  to  them,  actionable;  Graham  v.  St.  Charles  Street  R.  Co. 
27  L.  R.  A.  416,  which  holds  intentional  causing  of  loss  to  another  without 
justifiable  cause,  actionable. 

Cited  in  note    (47   L.  R.  A.  440)    on  action  by  general   creditor  for  damages 
against  third  party  on  account  of  fraud  in  disposing  of  debtor's  property  or  pre- 
venting plaintiff  from  collecting  his  claim. 
Interference  l>y  third   parties  with  relation   of  master  and  servant. 

Cited  in  Kline  v.  Eubanks,  109  La.  247,  33  So.  211,  denying  recovery  for 
enticement  of  laborer  in  absence  of  malice  or  fraud  in  defendant;  Chain  Belt 
Co.  v.  Von  Spreckelsen,  117  Wis.  120,  94  N.  W.  78,  sustaining  dissolution  of 
preliminary  injunction  restraining  skilled  mechanic  from  leaving  employment 
in  violation  of  contract,  through  inducement  of  third  party;  Union  Labor  Hospital 
Asso.  v.  Vance  Redwood  Lumber  Co.  158  Cal.  557,  33  L.R.A. (N.S.)  1041,  112  Pac. 
886,  holding  that  maliciously  causing  employees  to  violate  their  contract  with 
employer  does  not  give  cause  of  action  where  person  exercised  only  a  legal  right. 

Cited  in  footnotes  to  Flaccus  v.  Smith,  54  L.  R.  A.  640,  which  authorizes  in- 
junction against  representative  of  labor  union  enticing  apprentices  to  break 
contract  not  to  join  union;  Re  Young,  48  L.  R.  A.  153,  which  sustains  state 
statute  against  soliciting  seaman  to  desert  from  any  vessel  within  jurisdiction 
of  state;  Moran  v.  Dunphy,  52  L.  R.  A.  115,  which  holds  actionable,  maliciously 
procuring  discharge  of  servant  employed  at  will;  Raycroft  v.  Tayntor,  33  L.  R. 
A.  225,  which  denies  liability  regardless  of  motive,  for  procuring  discharge  of 
employee;  Baker  v.  Metropolitan  L.  Ins.  Co.  55  L.  R.  A.  271,  which  denies  lia- 
bility for  discharge  by  reason  of  conspiracy  of  servant  employed  for  indefinite 
time;  Curran  v.  Galen,  37  L.  R.  A.  802,  which  holds  illegal,  agreement  that  all 
L.R.A.  Au.  Vol.  III.— 52. 
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members  of  employers'  association  shall  be  members  of  labor  association;  Plant 
v.  Woods,  51  L.  R.  A.  339,  which  sustains  injunction  against  threats  by  labor 
union  to  make  employers  induce  employees  to  leave  other  union  and  rejoin 
former;  Wolf  v.  New  Orleans  Tailor-Made  Pants  Co.  67  L.R.A.  65,  which  holds  one 
employing  person  in  ignorance  of  latter's  agreement  to  work  for  another  not 
liable  to  latter  for  failure  to  discharge  servant  on  latter's  expressing  determina- 
tion not  to  return  to  former  employer;  Employing  Printers'  Club  v.  DeBlosser 
Co.  69  L.R.A.  90,  which  holds  actionable  a  combination  to  injure  person  in  his 
trade  in  inducing  employee  to  break  contract  or  to  decline  to  continue  longer 
in  his  employment. 

Cited  in  notes   (5  L.R.A.  (N.S.)   1093)   on  civil  liability  for  enticing  servant  to 
quit;    (17   Eng.  Rul.   Cas.   354)    on  liability   for   inducing  breach  of  contract  of 
service. 
Rig-lit  of  action   on   case. 

Cited  in  Rader  v.  Davis,  —  Iowa,  — ,  38  L.R.A. (N.S  )  134,  134  N.  W.  849,  to 
the  point  that  doing  of  act  lawful  in  itself  does  not  become  actionable  even  though 
done  maliciously;  People  v.  Schmitz,  7  Cal.  App.  371,  15  L.R.A. (N.S.)  721,  94 
Pac.  419,  holding  that  threatened  injury  is  not  unlawful  unless  it  is  of  such  char- 
acter that,  if  committed,  it  would  constitute  actionable  wrong. 

Cited  in  footnote  to  Royce  v.  Oakes,  39  L.  R.  A.  845,  which  holds  that  action 
on  case  does  not  lie  for  servant's  failure  to  pay  over  on  demand,  money  col- 
lected for  principal. 

Cited  in  notes  (62  L.R.A.  682,  690)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be;  (25  Eng.  Rul.  Cas.  83)  on  liability  for  wilfully 
and  intentionally  harming  another  in  exercise  of  a  legal  right. 

21  L.  R.  A.  241,  GRAHAM  v.  STULL,  92  Tenn.  673,  22  S.  W.  738. 
Rijilits    of    nonresidents    under    statutory    exemptions. 

Approved  in  Hascall  v.  Hafford,  107  Tenn.  357,  89  Am.  St.  Rep.  952,  65  S.  W. 
423,  holding  that  statutory  provision  for  year's  support  for  widow  inures  to 
benefit  of  widows  of  residents  only;  Farris  v.  Sipes,  99  Tenn.  300,  41  S.  W.  443, 
holding  that  constitutional  provisions  and  statutes  exempting  homesteads  inure 
to  benefit  of  citizens  only;  Coile  v.  Hudgins,  109  Tenn.  220,  70  S.  W.  56,  holding 
that  removal  of  widow  from  state  operates  as  forfeiture  of  her  homestead  rights. 

Cited  in  Coile  v.  Hudgins,  109  Tenn.  220,  70  S.  W.  56,  holding  a  widow  who  had 
homestead  rights  assigned  to  her  forfeited  such  rights  by  becoming  a  resident  of 
another  state  for  the  time  being. 

Cited  in  footnote  to  Bond  v.  Martin,  44  L.  R.  A.  430,  which  sustains  nonresi- 
dent's right  to  exemption  of  household  furniture  from  execution. 

Cited  in  note  (11  L.R.A  (N.S.)  361)  on  widow's  right  to  exemption  or  allow- 
ance for  support  out  of  personal  assets  of  nonresident  husband. 

21  L.  R.  A.  247,  BULKELEY  v.  HOUSE,  62  Conn.  459,  26  Atl.  352. 
Construction   of  contract   of  suretyship. 

Cited  in  State  v.  Hunter,  73  Conn.  441,  47  Atl.  665,  holding  that  liabilities 
of  surety  cannot  be  extended  by  implication  beyond  precise  terms  and  scope  of 
contract;  Citizens'  Nat.  Bank  v.  Burch,  145  N.  C.  318,  59  S.  E.  71,  holding  in  order 
to  constitute  a  surety  on  a  note  a  cosurety  with  another  signing  the  note  there 
must  be  a  mutual  understanding  between  the  parties;  State  v.  Spittler,  79  Conn. 
475,  65  Atl.  949,  on  the  liability  of  sureties  as  not  to  be  extended  by  implication. 
Coneluslveness  of  judgment  ag-ainst  several  defendants. 

Cited  in  Westfield  Gas  &  Mill.  Co.  v.  Noblesville  &  E.  Gravel  Road  Co.  13  Ind. 
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App.  484,  55  Am.  St.  Rep.  244,  41  X.  E.  955,  holding  judgment  against  two  tort 
feasors,  sued  severally,  res  judicata  of  liability  of  each  in  action  for  contribution. 
I'arol  evidence  to  vary  or  explain  signature  to  note. 

Cited  in  Hayes  v.  Bronson,  78  Conn.  231,  61  Atl.  549,  holding  it  was  competent 
in  an  action  by  a  surety  for  indemnity  to  show  by  parol  that  the  relation  of  the 
parties  on  the  contract  was  not  as  appeared  from  the  face  of  the  bond. 

Cited  in  footnotes  to  Hoffman  v.  Habighorst,  53  L.  R.  A.  908,  which  holds 
parol  evidence  admissible  that  signers  of  note,  unsigned  by  principal  debtor, 
signed  as  sureties  to  payee's  knowledge ;  Second  Nat.  Bank  v.  Midland  Steel  Co. 
52  L.  R.  A.  307,  which  holds  parol  evidence  admissible  that  note  signed  by  indi- 
vidual name,  followed  by  word  "president,"  a  corporate  contract;  Shuey  v.  Adair, 
39  L.  R.  A.  473,  which  holds  oral  evidence  inadmissible  to  show  maker  of  note 
agent  only;  Young  v.  Sehon,  62  L.  R.  A.  499,  holding  parol  evidence  admissible 
to  show  relation  that  signers  of  non-negotiable  note  bear  to  one  asserting  lia- 
bility against  them  thereon. 

Cited  in  note  (4  Eng.  Rul.  Cas.  548)  on  parol  evidence  to  show  order  of  liabili- 
ty among  parties  to  bill  or  note. 

21  L.  R.  A.  255,  BROWN  v.  BROOKS,  85  Wis.  290,  55  N.  W.  395. 
Liability   for   damages   by   spreading-   of   fire. 

Cited  in  Nail  v.  Taylor,  247  111.  584,  93  N.  E.  359,  holding  that  person  is 
liable  for  all  those  consequences  which  might  have  been  forseen  and  expected  as 
result  of  his  conduct. 

Annotation  cited  in  Talmadge  v.  Central  R.  Co.  125  Ga  404,  54  S.  E.  128,  as 
asserting  the  adoption  as  part  of  the  common  law  of  the  United  States  the  stat- 
utes of  England  fixing  the  liability  for  negligent  starting  of  fires. 

Cited  in  footnotes  to  Day  v.  H.  C.  Akeley  Lumber  Co.  23  L.  R.  A.  513,  which 
holds  manufacturer's  liability  for  communication  of  fire  used  in  manufacturing, 
to  another's  property,  dependent  on  negligence  or  misconduct;  Owen  v.  Cook, 
47  L.  R.  A.  646,  which  holds  one  starting  back  fire  to  protect  own  property  not 
liable  for  loss  which  would  have  resulted  from  original  fire;  Cook  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  40  L.  R.  A.  457,  which  denies  liability  of  one 
negligently  cavising  fire  for  property  burned  after  joinder  with  other  fire. 

Cited  in  notes  (25  L.  R.  A.  162)  on  constitutionality  of  statutes  making  rail- 
road companies  absolutely  liable  for  damage  by  fire  set  by  them,  or  for  stock 
killed  by  them,  irrespective  of  negligence;  (27  L.  R.  A.  167)  on  master's  civil 
responsibility  for  wrongful  or  negligent  act  of  servant  or  agent  toward  one  who 
has  no  claim  on  master  by  reason  of  contract,  incipient  or  perfected;  (36  L.R.A. 
(N.S.)  194,  195)  on  liability  for  setting  fire  spreading  to  other's  property. 
Jury's  province  in  negligence  actions. 

Approved  in  Omaha  &  R.  Valley  R.  Co.  v.  Brady,  39  Neb.  43,.  57  N.  W.  767, 
holding  question  whether  negligence  shown  by  driver  in  failing  to  observe  ap- 
proaching train  in  time  to  prevent  fright  of  horses,  for  jury;  Omaha  Street  R. 
Co.  v.  Craig,  39  Neb.  614,  58  N.  W.  209,  holding  question  of  contributory  negli- 
gence in  stepping  from  platform  of  moving  car  without  using  hand  hold,  for 
jury. 
Burden  of  proving  fire  negligent. 

Cited  in  Allen  v.  Bainbridge,  145  Mich.  368,  108  N.  W.  732,  holding  in  an  ac- 
tion for  the  recovery  of  damages  from  a  fire  set  by  the  defendant  the  plaintiff 
must  show  by  a  preponderance  of  evidence  that  the  defendant  negligently  allowed 
the  fire  to  escape  from  his  premises. 
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21  L.  R.  A.  263,  HAUSMANN  v.  MADISON,  85  Wis.  187,  39  Am.  St.  Rep.  834, 

55  N.  W.  167. 

Liability  for  ice  on  streets  and  walks. 

Approved  in  Beaton  v.  Milwaukee,  97  Wis.  418,  73  N.  W.  53,  holding  city  not 
liable  for  injury  on  icy  sidewalk  consisting  of  only  three  boards  8  inches  wide; 
Dapper  v.  Milwaukee,  107  Wis.  91,  82  N.  W.  725,  holding  city  not  liable  for 
injury  received  on  icy  sidewalk,  crossing  alley,  in  absence  of  structural  defects^ 

Cited  in  footnotes  to  Gavett  v.  Jackson,  32  L.  R.  A.  861,  which  denies  lia- 
bility of  city  for  thin  strip  of  ice  across  sidewalk,  due  to  sag  in  eavestrough ; 
Reedy  v.  St.  Louis  Brewing  Asso.  53  L.  R.  A.  805,  which  holds  city  and  abutter 
jointly  liable  for  ice  on  sidewalk,  remaining  for  unnecessary  period;  Huston  v. 
Council  Bluffs,  36  L.  R.  A.  211,  which  holds  city  liable  for  ice  and  snow  allowed 
to  remain  on  sidewalk. 

Cited  in  notes  (58  L.R.A.  325)  on  liability  for  permitting  water  to  accumu- 
late and  freeze  on  sidewalk  to  injury  of  travelers;  (7  L.R.A. (X.S.)  934,  937)  on 
liability  of  municipality  for  injuries  from  smooth  level  ice  or  snow  on  sidewalk 
not  otherwise  defective;  (20  L.R.A.  (N.S.)  656)  on  liability  of  municipality  for 
snow  and  ice  on  streets. 

Annotation  in  21  L.  R.  A.  263,  referred  to  particularly  in  Magaha  v.  Hagers- 
town,   95   Md.   75,   51   Atl.   832,   holding   city's   liability   for   injury   from    large 
sheet  of  ice  in  street,  caused  by  drain  from  house,  question  for  jury. 
Contributory   uegrlig-ence. 

Approved  in  Devine  v.  Fond  du  Lac,  113  Wis.  61,  88  N.  W.  913.  holding  one 
negligent  who,  in  daytime  and  with  knowledge  of  circumstances,  walks  upon 
slippery  portion  of  walk,  part  of  which  rendered  safe  by  plank  -covering. 

Cited  in  Murphy  v.  Herold  Co.  137  Wis.  613,.  119  X.  W.  294,  holding  a  pedes- 
trian was  not  guilty  of  contributory  negligence  as  a  matter  of  law,  in  falling 
through  an  open  hatchway  in  a  sidewalk  in  the  evening  although  he  knew  of  the 
opening  but  did  not  know  that  it  was  used  in  the  evening. 

Distinguished  in  Gerrard  v.  La  Crosse  City  R.  Co.  113  Wis.  259.  57  L.  R.  A. 
468,  89  N.  W.  125,  holding  that  jury  must  say,  under  proper  instructions, 
whether  person  accustomed  to  handling  horses  was  negligent  in  attempting  to 
cross  car  track  obstructed  by  snow. 

21  L.  R.  A.  278,  WACHSMUTH  v.  MERCHANTS'  NAT.  BANK,  96  Mich.  42U, 

56  N.  W.  9. 
Privileged   communications. 

Approved  in  Trebilcock  v.  Anderson,  117  Mich.  41,  75  N.  W.  129.  holding  com- 
munication from  mayor  to  council  absolutely  privileged,  at  least  as  to  pertinent 
matter. 

Cited  in  note   (5  L.R.A. (N.S.)    163)    on  report  by  executive  or  administrative 
officer  as  privileged. 
Sufficiency  of  affidavit  for  warrant. 

Approved  in  Kaeppler  v.  Red  River  Valley  Nat.  Bank,  8  N.  D.  410,  79  N.  W. 
869,  holding  warrant  in  insolvency  proceedings  illegal,  when  issued  on  affidavit 
upon  information  and  belief  without  giving  grounds  therefor;  Paulus  v.  Grobben. 
104  Mich.  49,  62  N.  W.  160,  holding  case  of  false  imprisonment  presented  by 
affidavit  showing  connection  of  defendant  with  arrest  and  imprisonment  based 
on  void  affidavit. 

Cited  in  footnote  to  Whaley  v.  Lawton,  56  L.  R.  A.  649,  which  denies  liability 
to  action  for  false  imprisonment  of  one  making  affidavit  for  warrant  under  which 
arrest  made. 
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l>lnbility   of  corporation    for   the   nets   of  officers. 

Cited  in  Stewart  v.  Wright,  77  C.  C.  A.  499,  147  Fed.  328,  holding  a  banking 
•corporation  liable  as  a  partner  to  a  conspiracy  where  knowing  that  certain  per- 
sons were  engaged  in  a  confidence  game  assisted  them  by  making  representations 
as  to  their  credit  and  giving  them  the  benefit  of  their  banking  facilities. 
Defense  not  pleaded. 

Cited  in  Niles  v.  Benton  Harbor-St.  Joe  R.  &  Light  Co.  154  Mich.  382,  117  N.  W. 
937,  holding  in  an  action  against  a  corporation  on  a  contract  the  defense  of 
ultra  vires  is  not  available  where  no  notice  given  of  it  under  the  rules  of  the 
circuit  court. 

21  L.  R.  A.  280,  STONE  v.  DODGE,  96  Mich.  514,  56  N.  W.  75. 
Ititihts   of  depositor  In   Insolvent   bank. 

Approved  in  Sherwood  v.  Central  Michigan  Sav.  Bank,  103  Mich.  115,  61 
N.  W.  352,  holding  that  receiver  of  bank,  closing  its  doors  on  day  money  credited 
as  special  deposit  was  received,  took  same  charged  with  bank's  legal  and  equi- 
table obligations. 

Cited  in  note    (25  L.  R.  A.  548)    on  exceptions  to   prohibition  of  preferences 
by  insolvent  national  banks. 
Right  of  set-oft  in  Insolvency  proceedings. 

Approved  in  Northern  Trust  Co.  v.  Healy,  61  Minn.  232,  63  N.  W.  625,  hold- 
ing that  debt  purchased  with  knowledge  of  debtor's  insolvency  cannot  be  set  off 
in  assignee's  action  upon  debt  due  from  purchaser  to  insolvent;  Johnston  v. 
Humphrey  91  \Yis.  81,  51  Am.  St.  Rep.  873,  64  N.  W.  317,  holding  that  banker's 
debtor  may  set  off,  in  insolvency  proceedings,  deposit  certificates  purchased  after 
bank  closed  its  doors,  where  right  is  given  by  statute;  Thompson  v.  Union  Trust 
Co.  130  Mich.  510,  97  Am.  St.  Rep.  494,  90  N.  W.  294,  sustaining  depositor's 
right  to  set  off  amount  standing  to  his  credit  at  time  of  insolvency  of  bank 
against  notes  payable  by  him,  but  not  then  due. 

Cited  in  notes  (55  L.  R.  A.  69)  on  set  off  in  bankruptcy  cases;  (23  L.  R.  A. 
315)  on  right  to  set  off  insolvent's  obligation  on  claim  in  hands  of  his  receiver, 
assignee,  or  trustee  for  creditors;  (47  Am.  St.  Rep.  586)  on  equitable  set-off  after 
insolvency. 

Distinguished  in  Franzen  v.  Hutchinson,  94  Iowa,  100,  62  N.  W.  698,  holding 
that  domestic  agent  of  foreign  insolvent,  assignee  of  unearned  premiums,  may 
set  off  same  against  his  debt  to  assignor,  although  assignee  had  unofficial  notice; 
Nix  v.  Ellis,  118  Ga.  350,  98  Am.  St.  Rep.  Ill,  45  S.  E.  404,  holding  debtor  of 
insolvent  bank,  when  sued  by  receiver  may  set  off  claim  against  bank  purchased 
Ijy  debtor  from  depositor  after  bank's  insolvency. 
"When  corporation  is  Insolvent. 

Cited  in  State  v.  Bankers  Union,  71  Neb.  643,  99  N.  W.  531  (dissenting  opin- 
ion), as  to  when  ordinary  business  corporation  is  deemed  insolvent. 

21  L.  R.  A.  287,  PEOPLE  v.  TAYLOR,  96  Mich.  576,  56  N.  W.  27. 
Sufficiency  of  information. 

Cited  in  People  v.  Kennedy,  105  Mich.  78,  62  N.  W.  1020,  holding  charge  in 
language  of  statute  sufficient  when  alleging  violation  of  statute  regulating 
saloons;  People  v.  Comstock,  115  Mich.  313,  73  N".  W.  245,  holding  information 
in  language  of  statute,  with  copy  of  draft  annexed,  alleging  violation  of  banking 
law,  sufficient;  People  v.  Butler,  122  Mich.  39,  80  N.  W.  883,  holding  informa- 
tion good  after  verdict,  even  though  defective  in  not  stating  times  and  places 
of  former  convictions;  State  v.  Patton,  159  Ind.  251,  64  N.  W.  850,  holding 
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information  alleging  that  defendant,  by  previous  appointment,  unlawfully  en- 
gaged in  fight  with  fists  for  certain  wager,  sufficient  charge  of  prize  fighting 
within  statute;  People  v.  Glazier,  159  Mich.  537,  124  N.  W.  582,  to  the  point 
that  where  statutory  definition  of  offense  does  not  include  all  of  its  elements, 
indictment  in  language  of  statute  may  not  be  sufficient:  People  v.  Wright, 
144  Mich.  587,  108  N.  W.  92,  holding  information  charging  assault  with  intent 
to  commit  murder  is  sufficient  if  it  follows  language  of  statute. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  following 
statutory   language   in    indictment   for   bunco    steering   insufficient. 
What   constitutes   prize    fiiili  t. 

Cited  in  State  v.  Purtell,  56  Kan.  482,  43  Pac.  782,  holding  that  to  constitute- 
prize  fight,  there  must  be  intent  to  use  violence  for  purpose  of  inflicting  injury. 

Cited  in  footnote   to  Com.  ex  rel.  Pratt  v.  McGovern,  66  L.R.A.   280,  which 
holds  that  use  of  gloves  in  prize  fight  does  not  diminish  character  of  offense. 
Impossibility  of  ascertainment. 

Cited  in  Albert  v.  Gibson,  141  Mich.  704,  105  X.  W.  19,  holding  statute  relating 
to  establishment  of  drains  void,  because  it  could  not  be  carried  into  effect,  since 
it  required  application  to  be  signed  by  one  third  of  free  holders  whose  lands  were 
to  be  actually  assessed. 
Sufficiency  of   title  of  statute. 

Cited  in  note  (64  Am.  St.  Rep.  92)  on  sufficiency  of  title  of  statute. 

21  L.  R.  A.  289,  MAXX-BOUDOIR  CAR  CO.  v.  DUPRE,  4  C.  C.  A.  540,  13  U.  S. 

App.  183,  54  Fed.  646. 
Transportation  on  sleeping:  or  palace  car  tickets. 

Cited  in  Aplington  v.  Pullman  Co.  110  App.  Div.  251,  97  X.  Y.  Supp.  329, 
holding  parol  agreement  under  which  sleeping  car  ticket  purchased  either  alone 
or  in  connection  with  ticket,  constitutes  contract. 

Cited  in  footnote  to  Duval  v.  Pullman's  Palace  Car  Co.  33  L.  R.  A.  715,  which 
holds  ticket  for  room  in  palace  car  train  not  contract  to  carry  over  particular 
route. 

Distinguished  in  Taylor  v.  Wabash  R.  Co.  130  Mo.  App.  589,  109  S.  W.  1059. 
holding  sleeping  car  passenger  entitled  to  damages  for  being  forced  to  give  up 
berth  to  which  he  had  been  assigned  by  sleeping  car  employee  after  examination 
of  his  ticket. 
Liability  for  loss  of  sleeping  car  passenger's  effects. 

Cited  in  Pullman  Palace  Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304,  70  S.  W. 
771,  holding  sleeping  car  companies  are  not  held  to  responsibility  of  common 
carriers  or  innkeepers  as  regards  property  of  passengers  lost  or  stolen. 

Annotation  cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Lillie,  112  Tenn.  341,  105 
Am.  St.  Rep.  947,  78  S.  W.  1055,  holding  employees  of  sleeping  car  company  are,, 
in  law,  employees  of  railroad  company,  as  to  custody  and  safety  of  luggage. 

Cited  in  footnotes  to  Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767r 
which  holds  sleeping  car  company  liable  for  theft  of  passenger's  property  where 
porter  went  to  sleep  while  on  watch;  Cooney  v.  Pullman  Palace  Car  Co.  53" 
L.  R.  A.  690,  which  holds  sleeping  car  company  liable  for  loss  of  passenger's 
valise,  intrusted  to  employees  of  company;  Pullman's  Palace  Car  Co.  v.  Hunter, 
47  L.  R.  A.  286,  which  sustains  liability  for  theft  of  diamond  rings  from  woman 
while  asleep  in  sleeping  car:  Pullman's  Palace  Car  Co.  v.  Martin,  29  L.  R.  A.  498r 
which  holds  sleeping  car  company  liable  for  property  of  passenger  stolen  by  em- 
ployee; Pullman  Palace  Car  Co.  v.  Gavin,  21  L.  R.  A.  298,  which  holds  sleeping 
car  company  liable  for  porter's  theft  of  passenger's  money;  Adams  v.  New  Jersey 
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S.  B.  Co.  34  L.  R.  A.  682,  which  holds  steamboat  company  liable  for  theft  of 
money  from  clothing  of  passenger  during  night;  Pullman's  Palace  Car  Co.  v. 
Hall,  44  L.  R.  A.  790,  which  denies  liability  for  theft  of  passenger's  valise  from 
sleeping  car,  through  window. 

Cited  in  notes   (30  L.  R.  A.  1G1)   on  railroad  companies  as  private  carriers  in 
drawing  special  trains  or  cars;    (29  L.  R.  A.  93)   on  liability  of  bailee  for  wrong- 
ful appropriation  of  thing  bailed  by  his  servant. 
Recovery  for  miscarriage  or  nervous  shock. 

Cited  in  Sloane  v.  Southern  California  R.  Co.  Ill  Cal.  682,  32  L.  R.  A.  197, 
44  Pac.  320,  sustaining  right  of  passenger  to  recover  for  paroxysms  of  nervous 
system  resulting  from  indignity  and  humiliation  of  being  wrongfully  ejected; 
St.  Louis  S.  VV.  R.  Co.  v.  Ferguson,  20  Tex.  Civ.  App.  464,  64  S.  W.  797,  holding 
degree  of  care  requisite  in  carriers  influenced  by  presumption  of  their  knowledge 
that  people  in  delicate  condition  constantly  travel  on  their  trains. 

Cited  in  note  (32  L.  R.  A.  143)  on  recovery  of  damages  for  miscarriage. 
Matters  considered  on  appeal. 

Cited  in  Walker  v.  Windsor  Nat.  Bank,  5  C.  C.  A.  429,  5  U.  S.  App.  423,  56 
Fed.  78,  referring,  without  deciding,  to  power  of  appellate  court  to  notice  omis- 
sion to  instruct  on  point  to  which  lower  court's  attention  inaptly  called  by  re- 
quest for  instructions. 
Liability  from  unanticipated  result  of  wrong. 

Cited  in  Bouillon  v.  Laclede  Gaslight  Co.  148  Mo.  App.  471,  129  S.  W.  401, 
holding  that  trespasser  is  liable  to  person  injured,  although  he  had  no  intent 
to  do  injury,  inflicted  where  trespass  is  wilfull  or  malicious;  Johnson  v.  The 
Zelandia,  3  Alaska,  667,  holding  ship  liable  for  injury  sustained  by  stevedore 
struck  by  box  which  fell  from  rope  sling,  though  injury  was  due  to  negligence  of 
winchman,  as  well  as  to  failure  to  furnish  net  sling. 
Liability  of  carrier  for  torts  of  servants  to  passengers. 

Cited  in  Pullman  Co.  v.  Hoyle,  52  Tex.  Civ.  App.  540,  115  S.  W.  315,  holding 
that  woman  passenger  on  sleeping  car  who  was  directed  to  get  off  on  stopping 
of  train  before  it  reached  depot  may  recover  for  personal  injury  sustained  by 
reason  of  being  obliged  to  walk  to  station. 

Cited  in  notes  (5  L.R.A. (N.S.)  1014)  on  liability  for  failure  to  supply  berth; 
(40  L.R.A. (N.S.)  1006)  on  liability  of  carrier  for  wilful  torts  of  servants  to 
passengers. 

21  L.  R.  A.  298,  PULLMAN  PALACE  CAR  CO.  v.  GAVIN,  93  Tenn.  53,  42  Am. 

St.  Rep.  902,  23  S.  W.  70. 
Master  and   servant. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Lillie,  112  Tenn.  343,  105  Am.  St. 
Rep  947,  78  S.  W.  1055,  holding  porter  of  sleeping  car  is  servant  of  railroad  com- 
pany. 
Liability  for   servant's   wrongful   act. 

Approved  in  Meacham  v.  Galloway,  102  Tenn.  425,  46  L.  R.  A.  322,  73  Am. 
St.  Rep.  886,  52  S.  W.  859,  holding  hotel  proprietor  not  liable  for  loss  of  boarder's 
goods,  by  theft  or  otherwise,  unless  resulting  from  wrongful  or  negligent  act  of 
himself  or  servants. 

Cited  in  Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  384,  46  L.  R.  A.  551,  53 
S.  W.  557,  requiring  common  carrier  selecting  agents  to  perform  its  contract, 
to  assume  responsibility  for  conduct  of  agents  insulting  passengers;  Voss  v. 
Wagner  Palace  Car  Co.  16  Ind.  App.  297,  43  N.  E.  20  (dissenting  opinion),  ma- 
jority holding  company  liable  for  loss  of  passenger's  cape  by  negligence  or  dis- 
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honesty  of  porter;  Pullman  Palace  Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304,  70 
S.  W.  771,  holding  proof  of  perfect  watch  kept  to  prevent  theft,  and  lack  of 
proof  connecting  watchman  with  theft  of  passenger's  money,  complete  defense  to 
charge  against  sleeping  car  company  of  failure  to  exercise  reasonable  care. 

Cited  in  footnote  to  Pullman's  Palace  Car  Co.  v.  Hunter,  47  L.  R.  A.  286.  which 
sustains  liability  for  theft  of  diamond  rings  from  woman  while  asleep  in  sleeping 
car. 

Cited  in  notes  (21  L.  R.  A.  291)  on  liabilities  as  to  passengers  on  sleeping 
ears;  (4  L.R.A.  (X.S.)  502)  on  liability  for  malicious  act  of  servant  when  master 
owes  special  duty  to  party  injured;  (9  L.R.A. (X.S.)  408)  on  duty  of  sleeping 
ear  company  as  to  baggage  or  personal  effects;  (40  L.R.A. (X.S.)  1041)  on  lia- 
bility of  carrier  for  wilful  torts  of  servants  to  passengers. 
Who  may  sue  for  loss  of  baggage. 

Cited  in  footnote  to  Jacksonville,  St.  A.  &  H.  River  R.  Co.  v.  Mitchell,  21  L.  R. 
A.  487,  which  authorizes  action  by  husband  alone  for  failure  to  deliver  wife's 
baggage. 
Delegation   of   master's   duties. 

Cited  in  note  (75  Am.  St.  Rep.  597)   on  delegation  of  master's  duties. 

.21  L.  R.  A.  300,  COOLEY  v.  GOLDEX.  117  Mo.  33.  23  S.  W.  100. 
Extent  of  riparian  owner's  title. 

Approved  in  Yogelsmeier  v.  Prendergast,  137  Mo.  288,  39  S.  W.  83,  holding 
that  title  of  owner  of  island  in  navigable  stream  extends  only  to  water's  edge; 
Cox  v.  Arnold,  129  Mo.  341,  50  Am.  St.  Rep.  450,  31  S.  W.  592;  Halm  v.  Dawson, 
134  Mo.  591,  36  S.  W.  233;  Widdiconibe  v.  Rosemiller,  118  Fed.  298;  St.  Louis, 
K.  &  X.  W.  R.  Co.  v.  St.  Louis  Union  btock  Yards  Co.  120  Mo.  552,  25  S.  W.  399, 
—  holding  that  riparian  proprietor  of  navigable  stream  owns  to  water's  edge; 
Perkins  v.  Adams,  132  Mo.  139,  33  S.  \Y.  778,  holding  that  riparian  owner  on 
Missouri  river  has  title  only  to  water's  edge. 

Cited  in  McBaine  v.  Johnson,  155  Mo.  201,  55  S.  W.  1031;  Moore  v.  Fanner, 
156  Mo.  47,  79  Am.  St.  Rep.  504,  56  S.  W.  493;  State  ex  rel  Citizens'  Electric 
Lighting  &  P.  Co.  v.  Longfellow,  169  Mo.  127,  69  S.  W.  374,— holding  that 
riparian  owner  owns  to  low-water  mark  in  Missouri;  Frank  v.  Goddin,  193 
Mo.  394,  112  Am.  St.  Rep.  493,  91  S.  W.  1057,  holding  that  in  Missouri  riparian 
owner  owns  only  to  low  water  mark  of  navigable  river:  Kinkead  v.  Turgeon,  74 
Xeb.  582,  7  L.R.A. (X.S.)  317,  121  Am.  St.  Rep.  740,  109  X.  W.  744,  13  Ann.  Cas. 
46,  on  title  to  lands  formed  by  sudden  change  of  channel  of  navigable  river. 

Cited  in  notes   (42  L.  R.  A.  172)   on  title  to  land  under  water;    (38  L.  R  A. 
849)   on  effect  of  sudden  submergence  on  title  to  land;    (23  Eng.  Rul.  Cas.  190) 
on  ownership  of  riparian  owner  to  thread  of  stream. 
Of  state  or  subdivision. 

Cited  in  Bellefontaine  Improv.  Co.  v.  Xiedringhaus,  181  111.  439,  72  Am.  St. 
Hep.  269,  55  X.  E.  184,  holding  that  boundary  between  Illinois  and  Missouri  is 
center  thread  of  stream  between  Willow  Bar  island  and  Missouri  bank:  McBaine 
v.  Johnson,  155  Mo.  203.  55  S.  VY.  1031.  holding  that  county  boundaries  were 
•changed  by  change  of  Missouri  river  channel  in  dropping  southward ;  Fowler  v. 
Wood,  73  Kan.  522,  6  L.R.A. (X.S.)  168.  117  Am.  St.  Rep.  534,  85  Pac.  763. 
holding  application  of  law  of  avulsion  to  Missouri  river  is  not  limited  to  ox- 
bow" cases. 

Cited  in  note   (127  Am.  St.  Rep.  57)   on  relative  rights  of  state  and  riparian 
owner  in  navigable  waters. 
Title  to  island   formed  in  navigable  river. 

Cited  in  Holman  v.  Hodges,  112  Iowa,  719,  58  L.  R.  A.  680,  84  Am.  St.  Rep. 
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367,  84  N.  W.  950,  holding  state  to  be  owner  ov:  new  island  rising  in  bed  of  navi- 
gable river;  East  Omaha  Land  Co.  v.  Hanson,  117  Iowa,  100,  90  N.  W.  705, 
holding  island  springing  up  in  navigable  river,  accretion  to  soil  of  bed  of  stream, 
and  not  to  land  of  riparian  owner;  Frank  v.  Goddin,  193  Mo.  394,  112  Am.  St. 
Rep.  493,  91  S.  W.  1057,  holding  islands  formed  in  river  and  their  alluvian  do 
not  belong  to  riparian  owner;  Stoner  v.  Royar,  200  Mo.  451,  98  S.  W.  601,  as 
to  whether  title  to  islands  formed  in  Missouri  river  since  Missouri  became  state 
vested  in  state;  Chinn  v.  Nay  lor,  182  Mo.  596,  81  S.  W.  1109,  setting  out  and 
approving  instructions  in  suit  involving  issue  whether  land  was  accretion  or 
island. 

Cited  in  footnote  to  Wallace  v.  Driver,  31  L.  R.  A.  317,  as  to  ownership  of 
island  formed  in  navigable  river. 

Cited  in  note   (58  L.  R.  A.  674)   on  title  to  islands. 
Title  to  accretions  to  land. 

Cited  in  Vogelsmeier  v.  Prendergast,  137  Mo.  288,  39  S.  W.  83,  holding  that 
owner  of  island  in  navigable  river  loses  land  washed  away,  and  can  extend 
boundaries  only  by  gradual  accretion;  Tatum  v.  St.  Louis,  125  Mo.  655,  28  S.  W. 
1002,  holding  that  accretion  to  island  in  Mississippi  river  belongs  to  owner  of 
island,  not  shore;  Moore  v.  Farmer,  156  Mo.  47,  79  Am.  St.  Rep.  504,  58  S.  W. 
493,  holding  riparian  ownership  not  extended  where  accretion  to  newly  made 
island  unites  it  with  main  shore;  Glassell  v.  Hansen,  135  Cal.  551,  67  Pac.  964, 
holding  that  state  owns  accretions  to  island  in  middle  of  Sacremento  river  which 
grow  toward  mainland;  Halm  v.  Dawson,  134  Mo.  591,  36  S.  W.  233,  holding 
island  in  Missouri  river  not  accretion  to  main  land  because  accretions  to  both 
become  united  by  change  in  river;  De  Lassus  v.  Feherty,  164  Mo.  372,  58  L.  R.  A, 
203,  64  S.  W.  183,  holding  gradual  accretions  to  shore  land  joined  to  mainland 
belongs  to  owner  of  shore  land;  McBaine  v.  Johnson,  155  Mo.  201,  55  S.  W. 
1031,  holding  title  to  accretions  to  shore  or  surveyed  lands  in  riparian  owner; 
McCormack  v.  Miller,  239  Mo.  469,  144  S.  W.  101,  holding  that  accretions 
which  gradually  attach  to  land  on  stream  belong  to  owner  of  bank ;  Iowa  v. 
Carr,  112  C.  C.  A.  477,  191  Fed.  261,  holding  that  title  to  land  which  by  natural 
and  gradual  accretion  attaches  itself  to  island  vests  in  owner  of  island;  Frank 
v.  Goddin,  193  Mo.  394,  112  Am.  St.  Rep.  493,  91  S.  W.  1057,  holding  land 
formed  to  shore  land  by  accretion  or  reliction  belongs  to  riparian  owner; 
Eowler  v.  Wood,  73  Kan.  547,  6  L.R.A.  (N.S.)  178,  117  Am.  St.  Rep.  534,  85 
Pac.  763,  holding  accretions  or  relictions  consist  of  additions  to  land  contiguous 
to  water,  formed  by  a  process  imperceptibly  during  its  operation. 

Cited  in  notes  (58  L.  R.  A.  205)  on  law  of  accretions  to  shore  lands;  (72 
Am.  St.  Rep.  281,  282)  on  law  of  accretions  applicable  to  islands  in  navigable 
rivers. 

Distinguished  in  Nix  v.  Pfeifer,  73  Ark.  203,  83  S.  W.  951,  holding  land 
formed  by  gradual  and  inperceptible  accretion,  or  by  gradual  recession  of  water 
belongs  to  owner  of  contiguous  land  to  which  addition  is  made. 

21  L.  R.  A.  310,  HARDING  v.  HARDING,  144  111.  588,  32  N.  E.  206. 
Alimony,    etc. "When   wife   proceeds   in    &ood   faith. 

Approved  in  Razor  v.  Razor,  149  111.  625,  36  N.  E.  963,  sustaining  allowance 
of  temporary  alimony  and  one  third  of  husband's  annual  income  for  separate 
maintenance;  Cooper  v.  Cooper,  185  111.  169,  56  N.  E.  1059,  Affirming  85  111. 
App.  584,  sustaining  allowance  of  $1,500  counsel  fees  and  suit  money  from  an- 
nual income  of  $250,000;  White  v.  White,  50  111.  App.  152,  sustaining  allowance 
of  $250  counsel  fees  and  $150  monthly  temporary  alimony  where  husband  worth 
$200,000;  Marney  v.  Marney,  50  111.  App.  296,  sustaining  allowance  of  $100> 


21  L.K.A.  310]  L.  E.  A.  CASES  AS  AUTHORITIES.  820 

counsel  fees  and  $10  weekly  temporary  alimony  from  annual  income  of  $4.500; 
Gamble  v.  Gamble,  57  111.  App.  184,  sustaining  allowance  of  $25  counsel  fees  and 
$5  weekly  temporary  alimony;  Anderson  v.  Steger,  173  111.  118,  50  N.  E.  665, 
holding  that  allowance  of  suit  money  should  be  to  wife,  not  counsel ;  Lynch  v. 
Lyncn,  99  111.  App.  459,  holding  that  allowance  for  temporary  alimony,  etc.. 
should  be  to  wife  personally;  People  ex  rel.  Earle  v.  Circuit  Court,  169  111.  214, 
48  X.  E.  717,  refusing  writ  restraining  court  from  entering  further  orders  allow- 
ing appeal  money  and  temporary  alimony;  Earle  v.  Earle,  60  111.  App.  362,  hold- 
ing that  allowance  of  suit  money  and  temporary  alimony  rests  in  discretion  of 
court;  Cooper  v.  Cooper,  185  111.  169,  56  N.  E.  1059,  Affirming  85  111.  App.  583, 
holding  grant  of  temporary  alimony  not  affected  by  merits,  but  dependent  only 
on  good  faith;  Milliron  v.  Milliron,  9  S.  D.  183,  62  Am.  St.  Rep.  863,  68  N.  W. 
286,  holding  that  equity  may  grant  allowance  of  temporary  alimony,  etc.,  though 
allegations  of  complaint  denied;  Long  v.  Long,  78  Mo.  App.  37,  sustaining  allow- 
ance of  temporary  alimony,  etc.,  in  absence  of  statute,  though  marriage  denied ; 
Arnold  v.  Arnold,  140  Ind.  201,  39  X.  E.  862,  holding  action  not  maintainable 
at  common  law  though  statute  makes  it  partake  of  nature  of  equity  suit ;  Rump 
v.  Rump,  94  111.  App.  585,  holding  that  statute  gives  right  to  proceed  in  equity 
for  relief. 

Cited  in  Harding  v.  Harding,  180  111.  522,  54  X.  E.  587,  Affirming  79  111. 
App.  612,  reducing  on  later  appeal  annual  alimony  from  $6,400  to  $3,600  when 
$19,000  had  previously  been  allowed  for  temporary  alimony,  etc.;  Reifschneider 
v.  Reifschneider,  241  111.  100,  89  X.  E.  255,  holding  where  husband  denies  facts 
alleged  by  wife  examination  by  court  to  determine  her  good  faith  is  ordi- 
narily confined  to  inspection  of  pleadings;  Halm  v.  Halm,  136  111.  App.  302, 
holding  temporary  alimony  is  not  allowed  when  allegations  of  bill  for  divorce 
are  insufficient  as  ground  for  relief  sought;  Farrell  v.  Farrell,  149  111.  App.  51. 
holding  where  wife  brings  bill  for  separate  maintenance  she  may  have  tempo- 
rary alimony  and  solicitor's  fees  while  litigating  validity  of  ante-nuptial  con- 
tract; Behrle  v.  Behrle,  120  Mo.  App.  680,  97  S.  W.  1005,  holding  under  statute 
«ourt  may  award  wife  separate  maintenance  out  of  husband's  estate  when  he 
has  abandoned  her  without  her  fault  and  she  is  without  means  of  support: 
Anderson  v.  Xorwell-Shapleigh  Hardware  Co.  134  Mo.  App.  192,  113  S.  W. 
733,  on  right  of  wife  to  support  pendente  lite;  Messervy  v.  Messervy,  80  S.  C. 
283,  61  S.  E.  442,  holding  jurisdiction  of  court  to  grant  temporary  alimony  is 
not  ousted  by  mere  denial  of  marriage. 

Cited  in  footnote  to  Hite  v.  Kite,  45  L.  R.  A.  793,  which  holds  prima  facie  case 
of  marriage  made  by  wife  on  own  showing  insufficient  to  atithorize  alimony. 

Cited  in  note  (77  Am.  St.  Rep.  244,  245)  on  wife's  right  to  maintain  separate 
«uit  for  maintenance  independent  of  suit  for  divorce. 

—  Amount. 

Cited  in  Reifschneider  v.  Reifschneider,  241  111.  100,  89  N.  E.  255,  holding 
whether  alimony  is  to  be  allowed,  and  amount,  rests  in  sound  judicial  dis- 
cretion of  court,  decree  will  not  ordinarily  be  disturbed  on  appeal,  unless  such 
discretion  was  clearly  abused:  Low  v.  Low,  133  111.  App.  620,  holding  temporary 
allowance  of  $1,000  to  wife  on  account  of  solicitor's  fees  is  not  excessive  in 
suit  for  separate  maintenance. 

—  "When   -wife  has  property. 

Cited  in  Lumpkin  v.  Lumpkin,  78  111.  App.  326,  sustaining  allowance  of  $250 
counsel  fees,  etc.,  and  $20  temporary  monthly  alimony;  White  v.  White,  50  111. 
App.  151,  holding  that  wife  may  have  temporary  alimony;  Cooper  v.  Cooper,  185 
111.  169,  56  N.  E.  1059,  Affirming  85  111.  App.  583,  holding  grant  of  temporary 
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alimony  proper;   DeRuiter  v.  DeRuiter,  28  Ind.  App.  22,  91   Am.   St.  Rep.   107, 
62  N.  E.  100,  sustaining  allowance  for  attorney's  fees. 
— —  For  custody  of  children. 

Approved  in  David  v.  David,  87  111.  App.  187,  sustaining  order  requiring  pay- 
ment for  children's  support;  Harding  v.  Harding,  180  111.  508,  54  N.  E.  587, 
Affirming  79  111.  App.  617,  sustaining  allowance  for  support  in  part,  of  minors 
remaining  with  mother  before  she  is  awarded  custody. 

Cited  in  Leafgreen  v.  Leafgreen,  127  111.  App.  188,  holding  that  in  suit  for 
separate  maintenance  it  is  within  power  of  court  to  dispose  of  custody  of  chil- 
dren. 

Cited  in  footnote  to  Foss  v.  Hartwell,  37  L.  R.  A.  589,  which  denies  divorced 
father's  liability  to  subsequent  husband  of  wife  for  support  of  child  surrepti- 
tiously taken  by  mother. 

21  L.  R.  A.  316,  WESTERN  R.  CO.  v.  MUTCH,  97  Ala.  194,  38  Am.  St.  Rep.  179, 

11  So.  894. 
Proximate   cause   of   injury. 

Approved  in  Gadsden  v.  A.  Union  R.  Co.  v.  Causler,  97  Ala.  236,  12  So.  439, 
holding  riding  on  platform  not  proximate  cause  of  injury  from  backing  train 
after  passenger  alighted;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  377,  53  Am. 
.St.  Rep.  127,  17  So.  29,  holding  breaking  of  stop-block  not  proximate  cause  of 
•engine  plunging  off  trestle;  Williams  v.  Woodward  Iron  Co.  106  Ala.  259,  17 
So.  517,  holding  escape  of  car  not  proximate  cause  of  death  of  brakeman  on  an- 
other train,  where  unauthorized  party  threw  switch;  Jefferson  v.  Birmingham  R. 
&  Electric  Co.  116  Ala.  301,  38  L.  R.  A.  459,  67  Am.  St.  Rep.  116,  22  So.  546. 
holding  failure  to  prevent  trespassing  on  moving  train  not  proximate  cause  of 
injury  to  child  of  five;  Postal  Teleg.  Cable  Co.  v.  Hulsey,  132  Ala.  462,  31  So. 
527,  holding  negligent  breaking  of  leg  proximate  cause  of  rebreaking  same  while 
confined  to  bed;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Elliott,  20  L.  R.  A.  587,  5 
C.  C.  A.  352,  12  U.  S.  App.  381,  55  Fed.  954,  holding  conductor's  statement  that 
caboose  would  not  be  changed  not  proximate  cause  of  injury  to  one  stepping  on 
same  just  as  it  was  kicked  off;  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  504,  109 
Fed.  443,  holding  question  for  jury  whether  failure  of  engineer  to  properly  con- 
strue message  was  sole  proximate  cause,  where  proper  headlight  was  lacking; 
Louisville  &  X.  R.  Co.  v.  Quick,  125  Ala.  562,  28  So.  14,  striking  out  allegations 
of  mental  suffering  and  exposure  as  remote  and  not  following  from  negligence 
complained  of:  Perdue  v.  Louisville  &  N.  R.  Co.  100  Ala.  539,  14  So.  366,  holding 
defective  brakes  on  train  running  25  or  30  miles  an  hour  not  proximate  cause  of 
death  of  brakeman  falling  from  train ;  Decatur  Car  W7heel  &  Mfg.  Co.  v.  Mehaffey, 
128  Ala.  255,  29  So.  646,  sustaining  instruction  that  no  liability  existed,  if  other 
efficient  cause  intervened  between  alleged  negligence  and  injury;  Cole  v.  German 
Sav.  &  L.  Soc.  63  L.  R.  A.-  424,  59  C.  C.  A.  602,  124  Fed.  122,  holding  burden 
upon  plaintiff,  in  action  for  personal  injury,  to  establish  that  negligence  charged 
was  proximate  cavise  of  injury;  Kansas  City,  M.  &  B.  R.  Co.  v.  Foster,  134  Ala. 
254,  92  Am.  St.  Rep.  25,  32  So.  773,  overruling  motion  to  strike  from  complaint, 
in  action  for  wrongful  ejection  at  point  of  prevalence  of  yellow  fever,  allegations 
of  fear  on  that  account,  on  ground  that  fear  is  natural  sequence  of  ejection  at 
such  point. 

Cited  in  Tobler  v.  Pioneer  Min.  &  Mfg.  Co.  166  Ala.  507,  52  So.  86,  holding 
that  proximate  cause  of  injury  is  the  direct  and  immediate  efficient  cause; 
€rowley  v.  West  End,  149  Ala.  617,  10  L.R.A.  (N.S.)  801,  43  So.  359,  on  it 
being  necessary  to  constitute  negligence  actionable  that  it  be  the  natural  and 
proximate  cause  of  the  injury;  Thomas  v.  Sloss-Sheffield  Steel  &  I.  Co.  144 
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\la.  192  39  So.  715,  holding  intervening,  independent,  efficient  cause  of  death 
shown  where  convict  employed  by  mine  operator  in  working  mine  obtained  pistol 
through  alleged  negligence  of  operator  and  servants,  and  shot  guard;  Wilson 
v.  Louisville  &  N.  R.  Co.  146  Ala.  289,  8  L.R.A.  (N.S.)  990.  40  So.  941,  holding 
engine  partly  blocking  street  not  proximate  cause  of  injury  of  driver  of  runaway 
horse  frightened  thereby;  Mobile  &  O.  R.  Co.  v.  Christian  Moerlein  Brewing  Co. 
146  Ala.  408,  41  So.  17,  holding  where  switching  crew  removed  car  which  pre- 
vented stock  from  escaping  from  inclosure  and  did  not  close  gate  and  stock 
escaped  and  were  killed  by  engine  or  car  of  another  railroad  company,  negli- 
gence in  allowing  stock  to  escape  not  proximate  cause  of  their  death;  Creola 
Lumber  Co.  v.  Mills,  149  Ala.  485,  42  So.  1019,  holding  evidence  insufficient  to 
show  order  to  sand  track  given  by  engineer  of  log  train  to  brakeman  while  train 
in  motion  was  proximate  cause  of  brakeman's  injury  by  slipping  and  getting 
foot  run  over;  Crowley  v.  West  End,  149  Ala.  617,  10  L.R.A.  (X.S.)  801.  43  So. 
359,  holding  accumulation  of  water  in  road  not  proximate  cause  of  injuries  to 
plaintiff  whose  horse  fell  in  wading  through  ice  and  water  and  in  its  struggles 
to  rise  knocked  plaintiff  down;  Mobile  Light  &  R.  Co.  v.  Bell,  153  Ala.  94.  45 
So.  56,  holding  where  negligence  charged  was  act  of  conductor  in  signaling  motor- 
man  to  go  ahead  while  plaintiff  on  sideboard  preparatory  to  alighting  and 
proximate  cause  of  injury  was  starting  car  with  sudden  jerk,  order  of  con- 
ductor was  not  proximate  cause  of  plaintiff's  fall;  Malcolm  v.  Louisville  &  X.  R. 
Co.  155  Ala.  340,  18  L.R.A. (X.S.)  490,  130  Am.  St.  Rep.  52,  46  So.  768,  holding 
failure  to  stop  train  and  take  passenger  not  proximate  cause  of  pain,  incon- 
venience and  humiliation  suffered  by  passenger  through  being  compelled  to  walk 
to  his  destination;  Alabama  Great  Southern  R.  Co.  v.  Vail,  155  Ala.  388,  46  So. 
587,  holding  requested  charge  that  if  fellow  servant's  negligence  and  not  that  ot 
defendant  was  proximate  cause  of  plaintiff's  injury  verdict  must  be  for  defend- 
ant should  have  been  given;  Foley  v.  McMahon,  114  Mo.  App.  444.  00  S.  W.  113. 
holding  furnishing  of  defective  harness  not  proximate  cause  of  injury  to  foot  of 
wagon  driver  who  in  repairing  broken  tug  placed  foot  in  front  of  wagon  wheel 
and  it  was  run  over  when  team  started  of  their  own  accord :  Cudahy  Packing 
Co.  v.  Broadbent,  70  Kan.  541,  79  Pac.  126,  holding  recovery  might  be  had  for 
rebreaking  and  resetting  of  plaintiff's  broken  leg  on  account  of  fractured  parts 
not  being  properly  adjusted,  though  it  was  not  specifically  pleaded:  Sydnor  v. 
Arnold,  122  Ky.  562,  92  S.  W.  289,  holding  negligence  in  piling  lumber  close  to> 
sidewalk  where  it  was  toppled  over  on  child  when  struck  by  wagon  wheel  if 
efficient  cause  of  child's  injury  was  not  excused  though  negligence  of  driver  of 
wagon  contributed  to  injury. 

Cited  in  note  (36  Am.  St.  Rep.  818)   on  proximate  and  remote  cause. 

21  L.  R,  A.  319,  HOLYOKE  &  S.  H.  F.  ICE  CO.  v.  AMSDEX,  55  Fed.  593. 
Exemption   from   arrest    or   process. 

Cited  in  Cronk  v.  Wheaton,  23  Lane.  L.  Rev.  206,  holding  that  party  to  suit 
pending  in  another  state  is  not  privileged  from  arrest  on  civil  process  in  this 
state  while  he  is  returning  through  this  state  to  home;  Skinner  &  M.  Co.  v. 
Waite,  155  Fed.  830,  holding  person  coming  into  state  to  defend  case  as  party 
in  interest  and  held  in  state  by  subpoena  is  exempt  from  process;  Cronk  v. 
Wheaton.  15  Pa.  Dist.  R.  721,  holding  person  passing  through  one  state  return- 
ing from  attendance  upon  court  in  another  not  exempt  from  process  in'  former 
state. 

Cited  in  footnote  to  Monroe  v.  Atkinson,  52  L.  R.  A.  189,  which  denies  privi- 
lege from  arrest  to  owner  of  libeled  vessel  going  to  court  at  request  of  purchaser, 
under  contract  for  sale  free  from  liens. 

Cited  in  note  (76  Am.  St.  Rep.  535)  on  exemption  from  service  of  civil  process. 
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21  L.  R.  A.  321,  BROWN  v.  CORIELL,  50  N.  J.  Eq.  753,  35  Am.  St.  Rep.  789, 

26  Atl.  915. 
Defenses  on   mortgrag-e   foreclosure. 

Cited  in  McMichael  v.  Webster,  57  N.  J.  Eq.  302,  73  Am.  St.  Rep.  630,  41 
Atl.  714,  holding  waste  by  mortgagee  while  in  possession  in  another  right,  no 
defense;  McMichael  v.  Webster,  57  N.  J.  Eq.  302,  73  Am.  St.  Rep.  630,  41  Atl. 
714,  holding  claim  for  use  and  occupation  against  mortgagee  remaining  in  posses- 
sion after  conveyance  to  mortgagor,  not  defense. 

Cited  in  footnote  to  Price  v.  Ward,  46  L.  R.  A.  459,  which  denies  adminis- 
trator's right  to  sue  to  redeem  from  mortgage,  land  in  other  state,  by  setting 
•off  waste  committed  by  mortgagee  in  possession. 

Cited  as  overruled  in  Cowdrey  v.  Cowdrey,  71  N.  J.  Eq.  363,  64  Atl.  98,  on 
•offset  against  debt  secured  by  mortgage. 

21  L.  R.  A.  328,  POWER  v.  BOWDLE,  3  N.  D.   107,  44  Am.  St.  Rep.  511,  54 

N.  W.  404. 
Sufficiency   of   description. 

Approved  in  Iowa  &  D.  Land  Co.  v.  Barnes  County,  6  N.  D.  603,  72  N.  W. 
1019,  holding  description  by  symbols  invalid,  but  no  protection  to  tax-sale  pur- 
chasers who  take  title  with  notice  of  defects;  Lee  v.  Crawford,  10  N.  D.  490,  88 
N.  D.  97,  holding  description  by  symbols  insufficient  in  notice  of  sale,  and  sale 
and  tax  deed  void;  Stokes  v.  Allen,  15  S.  D.  423,  89  N.  W.  1023,  holding  descrip- 
tion by  symbols  in  assessment  defective  as  unintelligible;  Sheets  v.  Paine,  10 
N.  D.  105,  86  N.  W.  117,  holding  assessment  by  symbols  and  tax  deed  based 
thereon  void,  and  not  cured  by  oral  evidence;  Eaton  v.  Bennett,  10  N.  D.  349, 
87  N.  W7.  188,  holding  assessment  fatally  defective  by  failure  to  annex  affidavit 
not  aided  by  evidence  aliunde,  and  tax  deeds  based  thereon  void;  Richardson  v. 
Simpson,  82  Md.  162,  33  Atl.  457,  holding  notice  of  tax  sale  describing  tract  as 
containing  64  acres  insufficient,  and  sale  void,  when  actually  containing  103  acres. 

Cited  in  Finlayson  v.  Peterson.  11  N.  D.  53,  89  N.  W.  855,  holding  descrip- 
tion in  assessor's  return  void  for  insufficiency;  Nind  v.  Meyers,  15  N.  D.  403,  8 
L.R.A.  (X.S.)  163,  109  N.  W.  335,  holding  assessment  a  nullity  where  assessor 
used  abbreviations  N.  E.  4  of  N.  W.  4,  S  2  of  N.  W.  2  and  S.  W.  4  in  assessment 
roll;  Grand  Forks  County  v.  Frederick,  16  N.  D.  324,  325  Am.  St.  Rep.  621,  112 
X.  W.  839.  holding  description  of  part  of  lot  as  N.  23  x  200  ft.  deep  is  insufficient; 
State  Finance  Co.  v.  Mulberger,  16  N.  D.  216,  125  Am.  St.  Rep.  650,  112  N.  W. 
D86,  holding  description  of  lands  as  S.  W.  i  E.2  and  S.  W.4  N.  E.4  is  not  suf- 
ficient; Paine  v.  Germantown  Trust  Co.  69  C.  C.  A.  303,  136  Fed.  530,  holding 
it  cannot  be  shown  by  parol  evidence  that  township  of  certain  name  given  in 
assessment  roll  embraces  government  surveyed  township  of  certain  number  and 
range;  Paine  v.  Willson,  77  C.  C.  A.  44,  146  Fed.  491,  holding  description  of  land 
in  assessor's  roll  giving  township  name  but  no  township  number  or  range  in- 
sufficient. 

Distinguished  in  Auditor  General  v.  Sparrow,  116  Mich.  586,  74  N.  W.  881, 
holding  description  by  symbols  in  assessment  roll  sufficient;  Beggs  v.  Paine, 
15  N.  D.  444,  109  N.  W.  322,  holding  description  wherein  letters  N.  W.  are  used 
as  abbreviation  for  Northwest  is  sufficient;  Stoddard  v.  Lyon,  18  S.  D.  215,  99 
N.  W.  1116,  holding  description  using  letters  N.  E.  to  designate  part  of  section 
in  connection  with  numbers  of  section,  township  and  range  and  number  of  acres 
sufficient  description  of  quarter  section. 

Disapproved  in  Washington  Timber  &  Loan  Co.  v.  Smith,  34  Wash.  629,  76  Pac. 
267,  holding  under  statute  that  if  abbreviations — whether  letters  or  figures — 
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and  their  relations  to  each  other  as  used  are  such  as  are  commonly  understood 
in   description   of   lands   they   are   sufficient. 
Alleging   title   in   answer. 

Cited  in  Betts  v.  Signer,  7  X.  D.  399,  75  X.  W.  781,  holding  counterclaim  set 
up  by  alleging  ownership  and  praying  that  title  be  quieted;   United  States  Se- 
curity &  Bond  Co.  v.  Wolfe,  27  Colo.  219,  60  Pac. '637,  suggesting  that  plea  of 
title  in  answer  would  be  affirmative  defense  requiring  reply. 
Adjudication  as  to  liens. 

Cited  in  McHenry  v.  Kidder  County,  8  X.  D.  416,  79  X.  W.  875,  holding  that 
court  may  pass  upon  liens  derived  through  tax  sale,  but  not  others,  in  action  to 
quiet  title;  Buxton  v.  Sargent,  7  X.  D.  512,  75  X.  W.  811,  holding  that  court 
will  pass  upon  lien  tried  by  both  parties  in  action  to  quiet  title;  Tracy  v. 
Wheeler  &  Scott,  15  X.  D.  257,  6  L.R.A.  (X.S.)  522,  107  X.  W.  68  (dissenting 
opinion),  as  to  whether  relief  from  mere  lien  can  be  had  by  plaintiff  in  action  to 
quiet  title. 

Disapproved   in  Murphy  v.   Plankinton   Bank,   18   S.  D.  328,   100  X.  W.   614, 
holding  defendant  in  statutory  action  to  determine  adverse  claim  may  foreclose 
his  lien. 
N!<  t  nrc  of  lien  upon  land. 

Cited  in  Morrison  v.  Clarksburg  Coal  &  Coke  Co.  52  W.  Va.  341,  43  S.  E.  102, 
holding  that  conveyance  of  whole  interest  in   lands,  without  limitation,  passes 
whole  interest  of  grantor  including  lien  upon  coal  previously  granted. 
Waiver  of  answer. 

Cited  in  People  ex  rel.  Kelly  v.  McMaster,  13  X.  D.  64,  99  X.  W.  58,  holding 
question  of  defendant's  default  in  failing  to  answer  cannot  be  raised  for  first 
time  in  supreme  court  where  trial  below  has  proceeded  without  such  question 
having  been  raised;  Kinney  v.  Brotherhood  of  American  Yoeman.  15  X.  D.  29, 
106  X.  W.  44,  holding  defendant  cannot  take  advantage  of  want  of  reply  after 
evidence  is  all  in  without  objection. 
Use  of  abbreviations. 

Cited  in  Griffin  v.  Erskine,  131  Iowa,  448,   109  X.  W.   13,  9  Ann.  Cas.   1193r 
holding  abbreviation  of  Pres.  for  president  is  in  such  common  use  that  courts 
will  take  judicial  notice  of  its  meaning. 
Judicial    notice. 

Cited  in  note  (124  Am.  St.  Rep.  47)  on  facts  of  which  courts  will  take  judicial 
notice. 
Parol    evidence    to    cure    description    In    assessment. 

Cited  in  note  (11  Eng.  Rul.  Cas.  235)  on  parol  evidence  to  cure  description  in 
assessment. 

21  L.  R.  A.  337.  BOHX  MFG.  CO.  v.  XORTHWESTERX  LUMBERMEX'S  ASSO. 

54  Minn.  223,  40  Am.  St.  Rep.  319,  55  X.  W.  1119. 
Boycott  and  trade  combinations. 

Approved  in  Greer,  M.  &  Co.  v.  Stoller,  77  Fed.  8,  holding  that  suspended  mem- 
ber seeking  restoration  must  accept  or  repudiate  contract  with  association  in  its 
entirety;  J^tna  Ins.  Co.  v.  Com.  106  Ky.  892,  45  L.  R.  A.  362,  51  S.  W.  624, 
holding  conspiracy  to  fix  insurance  rates  not  indictable  by  statute  or  at  common 
law;  Ulery  v.  Chicago  Live  Stock  Exchange,  54  111.  App.  241,  holding  it  lawful 
for  person  or  combination  to  seek  to  raise  wages,  and  refuse  to  trade  with  mer- 
chant, and  advise  others  not  to  do  so;  Xew  York,  C.  &  St.  L.  R.  Co.  v.  SchafFer. 
65  Ohio  St.  421,  62  L.  R.  A.  935,  87  Am.  St.  Rep.  628,  62  X.  E.  1036,  holding  that 
railroad  combination  may  lawfully  discharge  employee  who  has  engaged  in  strike 
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or  proved  inefficient;  Master  Builders'  Asso.  v.  Domascio,  16  Colo.  App.  32.  63 
Pac.  782,  refusing  injunction  restraining  enforcement  of  notice  to  architect  that 
members  of  association  would  refuse  to  bid  if  certain  other  bid  was  considered; 
Tanenbaum  v.  New  York  F.  Ins.  Exchange,  33  Misc.  136,  68  N.  Y.  Supp.  342,  re- 
fusing injunction  to  unlicensed  broker  against  agreement  to  pay  commissions  only 
to  brokers  licensed  by  association ;  Downes  v.  Bennett,  63  Kan.  663,  55  L.  R.  A. 
563,  footnote  p.  560,  88  Am.  St.  Rep.  256,  66  Pac.  623,  denying  right  of  one  only 
remotely  affected,  to  injunction  against  fining  or  expelling  member  for  violation 
of  by-law  as  to  dealing  with  nonmembers  or  those  dealing  with  them;  Brewster 
v.  C.  Miller's  Sons  Co.  101  Ky.  379,  38  L.R.A.  508,  footnote  p.  505,  41  S.  W.  301, 
sustaining  agreement  between  undertakers  to  refuse  to  render  services  to  any- 
one failing  to  pay  bill  to  any  of  them;  West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  footnote  p.  804,  88  Am.  St.  Rep.  895,  40 
S.  E.  591,  denying  right  of  action  for  effort  to  get  customers  from  rival,  and 
obtain  business  for  one's  self,  though  prompted  by  malice. 

Cited  in  Schulten  v.  Bavarian  Brewing  Co.  96  Ky.  227,  28  S.  W.  504,  requiring 
petition  for  criminal  conspiracy  to  show  combination  to  do  unlawful  act  and 
injury  to  person,  property,  or  business;  Bailey  v.  Master  Plumbers'  Asso.  103 
Tenn.  117,  46  L.R.A.  566,  52  S.  W.  853,  holding  by-law  illegal  which  permits 
purchases  only  from  dealers  selling  exclusively  to  association  members;  Vegelahn 
v.  Guntner,  167  Mass.  99,  35  L.  R.  A.  724,  57  Am.  St.  Rep.  443,  44  N.  E.  1077, 
sustaining  injunction  prohibiting  patrol  in  front  of  premises  as  part  of  con- 
spiracy to  injure  business ;  Foster  v.  Retail  Clerks'  International  Protective 
Asso.  39  Misc.  57,  78  N.  Y.  Supp.  860,  holding  picketing  of  store,  without  use  of 
intimidation,  threats,  or  other  than  peaceable  means,  not  illegal;  Plant  v.  Woods, 
176  Mass.  501,  51  L.  R.  A.  343,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  granting  in- 
junction restraining  members  of  union  from  threatening  strikes  and  boycotts  to 
induce  employers  to  discharge  help  failing  to  ask  reinstatement  in  union;  Cote 
v.  Murphy,  159  Pa.  431,  23  L.  R.  A.  138,  39  Am.  St.  Rep.  686,  28  Atl.  190,  hold- 
ing employers'  association  to  resist  demand  for  increased  wages  not  rendered  un- 
lawful by  notice  that  members  will  withdraw  patronage  from  wholesalers  selling 
to  persons  acquiescing  in  such  increase;  Longshore  Printing  Co.  v.  Howell,  26 
Or.  543,  28  L.  R.  A.  472,  46  Am.  St.  Rep.  640,  38  Pac.  547,  holding  strike  not 
per  se  illegal,  and  agreement  to  quit  employer  lawful ;  Gray  v.  Building  Trades 
Council,  91  Minn.  179,  63  L.  R.  A.  757,  103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1  A.  &  E.  Ann.  Cas.  172,  holding  strike  to  secure  better  wages,  or  otherwise  bet- 
ter condition  of  strikers,  not  unlawful;  Longshore  Printing  Co.  v.  Howell,  26 
Or.  554,  28  L.  R.  A.  476,  46  Am.  St.  Rep.  640,  38  Pac.  547,  holding  that  complaint 
alleging  conspiracy  should  state  facts  justifying  relief  asked,  not  conclusions; 
Macauley  Bros.  v.  Tierney,  19  R.  I.  261,  37  L.  R.  A.  460,  footnote  p.  455,  61  Am. 
St.  Rep.  770,  33  Atl.  1,  holding  lawful,  agreement  by  members  of  association  of 
plumbers  not  to  deal  with  wholesalers  selling  to  nonmembers;  Jackson  v.  Stan- 
field,  137  Ind.  615,  23  L.  R.  A.  596,  footnote  p.  588,  36  N.  E.  345,  holding  com- 
bination of  retail  lumber  dealers  to  destroy  business  of  brokers  by  compelling 
refusal  of  sales  to  them,  actionable;  Brown  v.  Jacob's  Pharmacy  Co.  115  Ga.  450, 
57  L.  R.  A.  554,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  granting  injunction  restrain- 
ing members  of  combination  from  compelling  dealer  to  sell  at  fixed  prices  or, 
upon  refusal,  to  prevent  wholesalers  selling  to  him;  Continental  Ins.  Co.  v. 
Underwriters,  67  Fed.  317,  holding  association  of  fire  underwriters  for  purpose 
of  regulation  of  rates,  and  nonintercourse  with  nonmembers,  not  illegal:  Straus 
v.  American  Publishers'  Asso.  177  N.  Y.  473,  64  L.  R.  A.  718,  101  Am.  «t.  Rep. 
819,  69  N.  E.  1107  (dissenting  opinion),  holding  association  of  publishers,  agvee- 
ing  not  to  sell  books  to  dealers  suspected  of  selling  below  copyright  price. 
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illegal;  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  G08,  21  L.R.A. (N.S.) 
564  98  Pac.  1027,  16  Ann.  Cas.  1165,  holding  that  labor  union  will  not  be 
enjoined  from  sending  notices  to  patrons  of  concern  against  which  strike  has 
been  declared;  State  v.  Duluth  Bd.  of  Trade,  107  Minn.  545,  23  L.R.A. (N.S.) 
1280,  121  N.  W.  395,  holding  that  board  of  trade  is  not  conspiracy  or  combina- 
tion 'in  restraint  of  trade;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  47,  87  N.  E.  823, 
18  Ann.  Cas.  1146,  holding  that  auto-trust  act  of  1899,  prohibiting  contracts 
in  restraint  of  trade,  does  not  deny  equal  protection  of  laws;  State  v.  Adams 
Lumber  Co.  81  Neb.  412,  116  N.  W.  302,  holding  that  at  common  law  contracts 
in  restraint  of  trade  were  not  illegal  unless  they  created  unreasonable  restraint; 
Meier  v.  Speer,  96  Ark.  626,  32  L.R.A. (N.S.)  796,  132  S.  W.  988,  to  the  point 
that  what  person  may  lawfully  do,  a  number  of  persons  may  unite  with  him  in 
doing,  without  rendering  themselves  liable  to  charge  of  conspiracy,  provided 
means  used  is  not  unlawful;  Harris  v.  Com.  —  Va.  — ,  38  L.R.A. (N.S.)  463,  73 
S.  E.  561,  holding  that  concerted  action  by  fire  insurance  companies  doing  busi- 
ness in  city  in  raising  rates  to  compel  authorities  to  repeal  franchise  tax  on 
business  is  not  criminal  conspiracy;  Rex  v.  Beckett,  20  Ont.  L.  Rep.  428,  to  the 
point  that  agreement  between  retail  lumber  dealers  not  to  purchase  of  whole- 
salers who  should  sell  directly  to  consumers  did  not  give  ground  for  injunction; 
Retail  Lumber  Dealer's  Asso"  v.  State,  95  Miss.  342,  35  L.R.A. (N.S.)  1057.  48 
So.  1021,  holding  that  undertaking  among  themselves  by  members  of  organization 
of  retail  dealers  that  they  will  purchase  only  from  wholesalers  who  do  not  sell 
direct  to  consumers  is  violation  of  statute  against  combinations  to  prevent  compe- 
tition; Arbour  v.  Pittsburg  Produce  Trade  Asso.  35  Pa.  Co.  Ct.  603,  39  Pittsb. 
L.  J.  N.  S.  157,  holding  that  by-laws  of  wholesale  dealers  association  which  pro- 
vided that  members  must  not  sell  to  dealers  for  cash  or  credit  who  did  not  pay 
to  members  etc..  were  in  restraint  of  trade;  Lindsay  &  Co.  v.  Montana  Federa- 
tion of  Labor,  37  Mont.  273,  18  L.R.A. (N.S.)  711,  127  Am.  St.  Rep.  722,  96  Pac. 
127;  Mills  v.  United  States  Printing  Co.  99  App.  Div.  611,  9.1  N.  Y.  Supp.  185: 
Butterick  Pub.  Co.  v.  Typographical  Union  No.  6,  50  Misc.  10,  100  N.  Y.  Supp. 
292,  holding  that  "boycott"  is  not  illegal  if  unaccompanied  by  violence  or  other 
unlawful  means;  Allis-Chalmers  Co.  v.  Iron  Moulders'  Union  No.  125,  150  Fed. 
179,  Wilson  v.  Hey,  232  111.  399,  16  L.R.A. (N.S.)  97,  122  Am.  St.  Rep.  119,  83 
N.  E.  928,  13  Ann.  Cas.  82  (dissenting  opinion), — on  same  point;  State 
v.  VanPelt,  136  N.  C.  654,  68  L.R.A.  768,  49  S.  E.  177,  1  Ann.  Cas.  495, 
holding  that  published  notice,  that  one  who  had  refused  to  discharge  nonunion 
and  employ  only  union  men,  had  been  declared  unfair  to  organized  labor  and  so 
listed,  and  that  union  men  would  refuse  to  work  material  from  his  shop,  does  not 
show  an  actionable  conspiracy;  L.  D.  Willcut  &  Sons  Co.  v.  Driscoll,  200  Mass. 
127,  23  L.R.A. (N.S.)  1247,  85  N.  E.  897,  holding  that  striking  members  of  a 
labor  union  may  be  enjoined  from  causing  other  members  of  the  union  to  leave 
complainant's  employ  by  threat  of  fines  under  by-law  of  the  union;  Dr.  Miles 
Medical  Co.  v.  Platt,  142  Fed.  610,  on  right  to  combine  to  control  a  thing  which 
the  parties  concerned  have  a  full  right  to  control ;  Montgomery.  W.  &  Co.  v. 
South  Dakota  Retail  Merchants'  &  Hardware  Dealers'  Asso.  150  Fed.  418,  hold- 
ing that  members  of  retail  dealers  association  may  lawfully  agree  not  to  purchase 
from  wholesalers  who  sell  to  catalogue  or  mail  order  houses ;  Platt  v.  National 
Asso.  1  111.  C.  C.  13,  holding  retail  drug  dealer  not  entitled  to  maintain  suit  to 
compel  sale  of  proprietary  medicines  to  him,  where  such  sale  was  prohibited  by 
dealer's  association  on  account  of  his  selling  below  fixed  prices;  Gladish  v.  Kan- 
sas City  Live  Stock  Exch.  113  Mo.  App.  735,  89  S.  W.  777,  holding  that  stock 
exchange  may  forbid  its  members  from  dealing  with  one  expelled  from  member- 
ship therein;  Spaulding  v.  Evenson,  149  Fed.  924,  holding  unlawful  a  combina- 
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tion  to  compete  with  peddlers  by  sending  men  to  accompany  them  on  their 
routes  and  interfering  with  sales  by  offering  other  goods  at  same  time  and 
place;  R.  v.  Elliott,  9  Ont.  L.  Rep.  660,  as  to  what  might  be  the  general  scope 
of  the  law  on  the  subject  of  conspiracies  and  combinations  in  restraint  of  trade. 

Cited  in  footnotes  to  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  mem- 
bers of  trade  association  combining  to  prevent  other  persons  dealing  with  non- 
member  liable  for  resulting  injury;  Hartnett  v.  Plumber's  Supply  Asso.  38  L. 
R.  A.  194,  which  holds  plumbers'  supply  association  subject  to  quo  warranto  for 
assuming  to  prevent  giving  credit  by  members  to  delinquent  dealer;  Gatzow  v. 
Buening,  49  L.  R.  A.  475,  which  holds  by-law  of  liverymen's  association,  pro- 
hibiting furnishing  hearse  or  carriages  to  nonunion  liverymen,  illegal;  Ertz  v. 
Produce  Exchange,  51  L.  R.  A.  825,  which  holds  produce  exchange  discriminating 
against  nonmembers  and  controlling  delivery  of  goods,  an  illegal  combination; 
JVIartell  v.  White,  64  L.R.A.  260,  which  sustains  right  of  action  by  quarry  owner 
against  members  of  voluntary  association  to  which  he  does  not  belong  for  en- 
forcement of  by-law  imposing  fine  on  members  dealing  with  nonmembers. 

Cited  in  notes  (62  L.R.A.  675,  678,  702,  712,  728)  on  effect  of  bad  motive  to 
make  actionable  what  would  otherwise  not  be;  (26  L.R.A.  (NtS.)  151)  on  right 
of  injured  person  not  party  to  agreement  to  assail  validity  as  tending  to 
monopoly;  (32  L.R.A. (N.S.)  1018)  on  injunction  against  publishing  or  circulat- 
ing statements  relative  to  industrial  disputes  by  labor  union;  (33  L.R.A. (N.S.) 
1037)  on  lawfulness  of  boycott  for  other  than  labor  union;  (35  L.R.A. (N.S.) 
1054)  on  combination  by  dealers  not  to  patronize  wholesalers  selling  to  unde- 
sirable persons;  (68  Am.  St.  Rep.  869)  on  jurisdiction  of  equity  over  voluntary 
unincorporated  associations;  (74  Am.  St.  Rep.  265)  on  combinations  constituting 
unlawful  trusts;  (103  Am.  St.  Rep.  490,  495,  496)  on  boycotting. 

Distinguished  in  Ertx  v.  Produce  Exchange,  79  Minn.  144,  48  L.  R.  A.  92,  foot- 
note p.  90,  79  Am.  St.  Rep.  433,  81  N.  W.  737,  holding  malicious,  conspiracy  to 
injure  dealer  by  inducing  other  people  not  to  deal  with  him;  Hopkins  v.  Oxley 
Stave  Co.  28  C.  C.  A.  106,  49  U.  S.  App.  709,  83  Fed.  919,  holding  combination 
to  compel  manufacturing  cooper  to  discontinue  hooping  machine  by  boycott,  ac- 
tionable; Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W.  691, 
holding  agreement  by  breweries  not  to  sell  to  debtors  of  parties  thereto,  unlaw- 
ful; Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  293,  71  S.  W.  455, 
holding  agreement  of  plumbers  not  to  sell  to  nonmembers,  and  to  boycott  any 
dealer  found  so  selling,  unlawful;  Martell  v.  White,  185  Mass.  262,  64  L. 
R.  A.  264,  102  Am.  St.  Rep.  341,  footnote  p.  260,  69  N.  E.  1085,  sustaining  action 
by  quarry  owner  against  association  of  stone  dealers  imposing  fine  upon  members 
who  deal  with  nonmembers,  to  his  damage;  Purington  v.  Hinchliff,  120  111.  App. 
-532,  holding  actionable  an  agreement  by  contractors  to  purchase  material  only 
from  certain  firms,  the  latter  to  sell  to  such  contractors  and  to  no  one  else; 
Klingel's  Pharmacy  v.  Sharp  &  Dohme,  104  Md.  232,  7  L.R.A. (N.S.)  981,  118  Am. 
St.  Rep.  399,  64  Atl.  1029,  9  Ann.  Cas.  1184,  holding  actionable  an  agreement  not 
to  sell  drugs  to  a  nonmember  of  association  formed  to  fix  prices,  where  such  agree- 
ment was  being  inforced  by  threats  of  blacklisting  and  boycott. 

Disapproved  in  Kemp  v.  Division  No.  24].  A.  A.  S.  &  E.  R.  E.  153  111.  App. 
377,  holding  that  if  no  trade  dispute  exists  between  employer  and  employee  and 
controversy  is  over  matter  not  connected  with  their  employment,  strike  is  illegal ; 
Pickett  v.  Walsh,  192  Mass.  588,  6  L.R.A. (N.S.)  1080,  116  Am.  St.  Rep.  272, 
78  N.  E.  753,  7  Ann.  Cas.  638,  holding  that  right  of  coercion  and  compulsion  by 
labor  union  by  means  of  Strike  does  not  extend  to  employer  with  whom  the 
union  has  not  trade  dispute;  Cleland  v.  Anderson,  66  Neb.  263,  5  L.R.A. 
(N.S.)  142,  92  N.  W.  306,  holding  retail  lumber  dealer's  association  unlawful 
LJLA.  Au.  Vol.  III.— 53. 
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where  organized  to  prevent  competition  of  wholesalers  and  providing  penalties 
for  sales  to  other  than  its  members. 
Effect  of  notice  on  liability. 

Cited  in  Tuttle  v.  Buck,  107  Minn.  148,  22  L.R.A.(N.S.)  601,  131  Am.  St.  Rep. 
446,  119  N.  W.  946,  16  Ann.  Cas.  807,  holding  that  establishment  of  barbershop 
by  banker  solely  to  injure  barber,  is  actionable;  Rader  v.  Davis,  —  Iowa,  — ,  38 
L.R.A.  (N.S.)  134,  134  N.  W.  849,  to  the  point  that  doing  act  lawful  in  itself 
does  not  become  actionable  even  though  done  maliciously;  Arnold  v.  Moffitt,  30 
R.  I.  319,  75  Atl.  502,  holding  that  act  lawful  in  itself  is  not  converted  by 
malicious  motive  into  unlawful  act  so  as  to  make  doer  of  act  liable  to  civil 
action;  Huskie  v.  Griffin,  75  N.  H.  348,  27  L.R.A.  (N.S.)  969,  139  Am.  St.  Rep. 
718,  74  Atl.  595,  holding  that  one  protesting  against  employment  of  another  for 
sole  purpose  of  injuring  him  is  liable  for  damages;  Barger  v.  Barringer,  151  N. 
C.  442,  25  L.R.A.(N.S.)  837,  66  S.  E.  439  (dissenting  opinion),  on  liability  for 
erection  of  spite  fence. 

21  L.  R.  A.  340,  BATES  v.  AMERICAN  MORTG.  CO.  37  S.  C.  88,  16  S.  E.  883. 
Mortgages  by  married  women. 

Cited  in  American  Mortg.  Co.  v.  Owens,  18  C.  C.  A.  515,  25  U.  S.  App.  659, 
72  Fed.  221,  holding  married  woman  in  South  Carolina  incompetent  to  mortgage 
estate  to  secure  husband's  contract,  apart  from  her  separate  estate. 
Constructive   notice. 

Approved  in  American  Freehold  Land  Mortg.  Co.  v.  Felder,  44  S.  C.  481,  22  S. 
E.  598,  holding  client  bound  by  notice  to  attorney  that  wife's  mortgage  was  to 
raise  money  for  husband's  use. 

Cited  in  Richardson  v.  Penny,  6  Okla.  342,  50  Pac.  231,  stating  rule  that 
notice  to  authorized  agent  generally  binds  principal;  American  Freehold  Land 
Mortg.  Co.  v.  Whaley,  63  Fed.  747,  and  Whaley  v.  American  Freehold  Land- 
Mortg.  Co.  20  C.  C.  A.  310,  42  U.  S.  App.  90,  74  Fed.  78,  holding  agreement  be- 
tween lawyer  and  bank  negotiating  loan  with  mortgage  company,  without  com- 
missions, not  binding  on  latter,  both  compan:es  denying  relation  of  agency;  Gibbes 
Machinery  Co.  v.  Roper,  77  S.  C.  48,  57  S.  E.  667,  holding  where  notice  of  con- 
veyance of  land  by  debtor  and  of  mortgage  thereof  by  grantee  to  third  party  was 
communicated  to  creditor's  salesman  prior  to  sale  of  goods  by  creditor  to  debtor, 
such  notice  was  to  be  imputed  to  creditor;  Thompson  v.  Piedmont  Mut.  Ins.  Co. 
77  S.  C.  492,  58  S.  E.  341,  holding  notice  of  other  insurance  communicated  to 
agent  when  negotiating  additional  insurance  for  his  company  is  imputable  to 
his  company. 

Cited  in  footnote  to  Wittenbrock  v.  Parker,  24  L.  R.  A.  197,  holding  knowledge 
of  one  member  of  firm  of  lawyers  while  transacting  business  of  firm  relating 
thereto,  constructive  notice  to  other  members. 
Agency. 

Cited  in  Banks  v.  Southern  Exp.  Co.  73  S.  C.  214,  53  S.  E.  166,  holding  agency 
may  be  implied  where  one  party  accepts  benefits  resulting  from  transactions  of 
another  party  who  ostensibly  acted  as  his  agent;  American  Mortgage  Co.  v.  Wood- 
ward, 83  S.  C.  525,  65  S.  E.  739,  holding  parties  who  received  commission  for 
negotiating  loan  were  agents  of  lender  and  not  of  borrower  under  circumstances 
of  case. 
Power  of  agent  to  delegate  authority. 

Cited  in  Blowers  v.  Southern  R.  Co.  74  S.  C.  229,  54  S.  E.  368,  holding  principle 
that  agent  cannot  delegate  delegated  authority  does  not  apply  where  general  or 
superior  agent  has  power  to  employ  sub-agents  in  work  of  principal. 
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21  L.  R.  A.  347,  FLETCHER  v.  KELLY,  88  Iowa,  475,  55  N.  W.  474. 

Later  appeal  in  Kelly  v.  Chicago,  M.  &  St.  P.  R.  Co.  93  Iowa,  443,  61  N.  W. 
957. 
Hiiihts   under  mechanics'   liens. 

Approved  in  Nashua  Trust  Co.  v.  W.  S.  Edwards  Mfg.  Co.  99  Iowa,  112,  61 
Am.  St.  Rep.  226,  68  N.  W.  587,  molding  unrecorded  assignment  of  bond  and 
mortgage  effective  against  mechanic's  lien  acquired  after  such  assignment; 
Noyes  v.  Crawford,  118  Iowa,  21,  96  Am.  St.  Rep.  363,  91  N.  W.  799,  as  to 
mechanic's  lien-holder  not  being  subsequent  purchaser  so  as  to  be  protected 
against  prior  unrecorded  deeds. 

Cited  in  footnote  to  Fisher  v.  Wineman,  52  L.  R.  A.  192,  which  holds  void, 
judgment  giving  preference  to  labor  debt  over  pre-existing  lien  without  making 
lienor  party. 

Distinguished  in  Eagle  Iron  Works  v.  Des  Moines  Suburban  R.  Co.  101  Iowa, 
301,   70  X.   W.   193,  holding  that  mortgagee  could  not  object  on  foreclosure  of 
mechanic's  lien  because  sale  decreed  subject  to  lien  of  mortgage  merely. 
Mortgages   on   buildings   npon   leased   premises. 

Cited  in  footnote  to  Sanitary  District  v.  Cook,  39  L.  R.  A.  369,  which  denies 
right  to  remove,  after  new  lease  expires,  trade  fixtures  erected  by  tenant. 
What    constitutes   a    fixture. 

Cited  in  Peoria  Stone  &  Marble  Works  v.  Sinclair,  146  Iowa,  59,  124  X.  W.  772, 
holding  that  machinery  permanently  installed  in  building  for  use  and  connected 
with  motive  power  is  part  of  building,  and  is  covered  by  land  mortgage;  Rahm 
v.  Domayer,  137  Iowa,  20,  15  L.R.A.  ( N.S. )  728,  114  X.  W.  546,  holding  finishing 
lumber,  doors  and  transoms  placed  in  building  by  its  owner  for  purpose  of  finish- 
ing it  passes  with  conveyance  of  realty  on  which  building  is  situated. 

Cited  in  note  (84  Am.  St.  Rep.  893,  901)  on  fixtures  retaining  by  agreement 
the  character  of  personal  property. 

21  L.  R.  A.  354,  CARR  v.  EEL  RIVER  &  E.  R.  CO.  98  Cal.  366,  33  Pac.  213. 
Liability    for   injury   while   hoarding   or   leaving   train. 

Cited  in  Roberts  v.  Atlantic  Coast  Line  R.  Co.  155  X.  C.  86,  70  S.  E.  1080, 
holding  that  person  who  has  purchased  ticket  for  certain  train  has  right  to  assume 
that  it  is  safe  for  him  to  get  on  train  when  conductor  calls  "all  aboard;"  Maxwell 
v.  Fresno  City  R.  Co.  4  Cal.  App.  747,  89  Pac.  367,  holding  street  car  company 
liable  for  injury  due  to  stopping  car  at  place  where  lowest  step  was  20  inches 
above  sloping  gutter;  Suber  v.  Georgia,  C.  &  X.  R.  Co.  96  Ga.  44,  23  S.  E.  387,  on 
liability  of  railroad  company  for  injury  sustained  by  person  in  attempt  to 
alight  from  moving  train;  Louisville  &  X.  R.  Co.  v.  Espenscheid,  17  Ind  App. 
569,  47  X.  E.  186,  holding  railroad  company  not  liable  for  injury  sustained  by 
person  who  got  on  train  to  assist  passengers  and  fell  in  attempting  to  get  off  when 
train  in  motion,  where  train  stopped  three  minutes  at  station  and  those  in  charge 
of  train  did  not  know  he  was  going  to  alight. 

Cited  in  footnotes  to  Ephland  v.  Missouri  P.  R.  Co.  35  L.R.A.  107,  which 
holds  carrier  liable  for  exclamations  of  brakeman  causing  passengers  to  jump 
from  car  to  escape  anticipated  collision;  Allen  v.  Xorthern  Pac.  R.  Co.  66  L.R.A. 
805,  which  holds  passenger  not  entitled  to  hold  carrier  for  injuries  received' 
in  attempting  to  board  slowly  moving  car  unless  he  affirmatively  shows  that  the 
injuries  were  due  to  its  negligence. 

Cited  in  notes  (24  L.  R.  A.  711)  on  duty  of  carrier  permitting  cars  to  become 
overcrowded;  (42  L.R.A.  293)  on  starting  car  before  passenger  is  seated;  (4 
L.R.A.  (X.S.)  141)  on  time  allowed  passenger  to  alight. 
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Contributory  negligence   in   getting  on   OP  off   train. 

Approved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  55  Kan.  500,  40  Pac.  919, 
holding  alighting  from  slowly  moving  train  upon  request  of  conductor  not  neg- 
ligence per  se;  Mahar  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  35,  39  X.  Y. 
Supp.  63,  holding  attempt  to  alight  from  slowly  moving  train  not  negligence 
per  se. 

Cited  in  Raub  v.  Los  Angeles  Terminal  R.  Co.  103  Cal.  476,  37  Pac.  374,  holding 
it  is  not  negligence  for  passenger  to  get  off  train  after  it  has  stopped  at  point 
beyond  platform;  Finkeldey  v.  Omnibus  Cable  Co.  114  Cal.  31,  45  Pac.  996,  hold- 
ing it  is  not  negligence  as  matter  of  law  either  to  attempt  to  board  street-car  in 
motion  or  to  fail  to  bring  car  to  stop  before  passenger  attempts  to  board  it; 
Braly  v.  Fresno  C.  R.  Co.  9  Cal.  App.  431,  99  Pac.  400,  holding  question  of  contrib- 
utory negligence  was  for  jury  where  plaintiff  refused  to  pay  his  fare,  was 
seized  by  conductor,  endeavored  to  release  himself  and  in  some  way  fell  from 
moving  street-car  to  ground;  Chicago,  B.  &  Q.  R.  Co.  v.  Lampman,  18  Wyo.  129, 
25  L.R.A.(N.S.)  226,  104  Pac.  533,  Ann.  Cas.  1912  C,  788,  holding  where  evidence 
was  conflicting  as  to  whether  plaintiff  stepped  or  jumped  from  moving  car  or 
was  thrown  therefrom  by  sudden  jerk  or  movement  of  train,  question  of  plaintiffs' 
negligence  was  for  jury;  Walters  v.  Missouri  P.  R.  Co.  82  Kan.  743,  28  L.R.A. 
(N.S.)  1060,  109  Pac.  173,  holding  it  a  question  for  the  jury  whether  a  pas- 
senger was  guilty  of  contributory  negligence  in  alighting  from  a  moving  train 
as  it  passed  the  station  where  he  was  directed  by  the  conductor  of  the  train 
to  do  so;  Chesapeake  &  0.  R.  Co.  v.  Bell,  111  Va.  57,  28  L.R.A.(NS.)  780,  68 
S.  E.  398  (dissenting  opinion),  on  submission  to  jury  of  question  whether  it  is 
negligence  to  attempt  to  get  off  train  in  motion. 

Annotation  cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v-.  Miller,  33  Ind.  App. 
130,  70  N.  E.  1006,  holding  question  whether  it  is  negligence  to  attempt  to  alight 
from  moving  train  is  for  jury  unless  conditions  are  such  as  to  exclude  inference 
of  non-negligence. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which 
holds  stepping  from  station  platform  onto  slowly  moving  train  not  negligence 
per  se;  Odom  v.  St.  Louis  S.  W.  R.  Co.  23  L.  R.  A.  152,  which  holds  stepping 
off  car  which  starts  after  steps  reached  not  negligence;  Howell  v.  Illinois  C.  R. 
Co.  36  L.  R.  A.  545,  which  holds  thirteen-year-old  boy  negligent  in  trying  to  get 
off  train  moving  20  miles  an  hour;  Boggess  v.  Chesapeake  &  O.  R.  Co.  23  L.  R. 
A.  777,  which  holds  jumping  from  train  justified  by  conductor's  threat  to  eject 
if  person  does  not  jump;  Woolsey  v.  Chicago,  B.  &  Q.  R.  Co.  25  L.  R.  A.  79, 
which  holds  negligent,  one  jumping  from  freight  locomotive  to  avoid  apprehend- 
ed arrest;  Cicero  &  P.  Street  R.  Co.  v.  Meixner,  31  L.  R.  A.  331,  which  holds 
getting  on  or  off  electric  car  while  in  motion  not  negligence  per  se;  Brashear 
v.  Houston  C.  A.  &  N.  R.  Co.  28  L.  R.  A.  811,  which  sustains  right  of  recovery 
•of  passenger  going  on  platform  with  intent  to  get  off,  when  thrown  off  by  sud- 
den increase  of  speed;  Watkins  v.  Birmingham  R.  &  Electric  Co.  43  L.  R.  A. 
:297,  which  holds  getting  on  lower  step  of  car  while  slowing  up  at  street  crossing, 
-with  intention  of  getting  off,  not  negligence  per  se;  Poole  v.  Consolidated  Street 
R,.  Co.  25  L.  R.  A.  744,  which  holds  alighting  from  car  at  pleasure  resort  station 
on  opposite  side  to  that  prepared  not  negligence  per  se;  Jefferson  v.  Birmingham 
R.  &  Electric  Co.  38  L.  R.  A.  458,  which  denies  liability  for  injury  to  child  get- 
ting on  slowly  moving  dummy  car  in  city;  Jones  v.  New  York  C.  &  H.  R.  R.  Co. 
41  L.  R.  A.  490,  which  denies  right  of  one  attempting  to  enter  car  of  mixed 
train  at  distance  from  station,  to  recover  for  injury  from  sudden  jolting  of  car 
in  coupling. 
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Cited  in  note  (22  L.R.A.  (N.S.)   741,  745,  on  negligence  of  passenger  in  getting 
on  or  off  moving  train. 
Who  are  passengers. 

Cited  in  note   (24  L.  R.  A.  521)   as  to  when  person  who  has  started  for  tram 
becomes    passenger. 
Contributory    negligence   as   question   of    fact. 

Cited  in  Liverpool,  L.  &  G.  Ins  Co.  v.  Southern  P.  Co.  125  Cal.  440,  58  Pac. 
55,  holding  whether  precautions  taken  by  plaintiff  ice  company  to  prevent  its- 
buildings  from  being  set  fire  to  by  defendant's  locomotive  which  ice  company  knew 
to  be  dangerous  were  such  as  due  care  required  on  its  part  was  question  for  jury. 
Liability  for  injury  to  passenger  from  jerk. 

Cited  in  notes  (7  L.R.A.  (N.S.)  1078)  on  res  ispa  loquitur  as  applied  to  jolts- 
or  jerks  causing  injury  to  passengers;  (34  L.R.A. (N.S.)  225)  on  liability  to  pas- 
senger inside  car  injured  by  sudden  starting  or  stopping. 

21   L.  R.  A.   366,  ELMORE   v.  JOHNSON,   143   III.   513,   36  Am.   St.   Rep.   401,. 

32  N.  E.  413. 
Dealings  between  attorney   and    client. 

Approved  in  Herr  v.  Payson,  157  111.  252,  41  N.  E.  732,  holding  attorney 
not  precluded  from  purchasing  client's  property  at  public  sale  by  retainer  in. 
another  action;  Dockery  v.  McLellan,  93  Wis.  390,  67  N.  W.  733,  holding  at- 
torney not  bound  to  show  fairness  of  contract  made  with  client  while  dealing; 
at  arm's  length;  Ross  v.  Payson,  160  111.  359,  43  N.  E.  399,  holding  that  at- 
torney receiving  deed  from  wasteful  client  must  establish  its  fairness,  etc.;: 
United  States  v.  Coffin,  83  Fed.  344,  holding  attorney  must  show  fairness  in; 
transaction  with  client  whereby  he  gains  an  advantage;  French  v.  Cunningham,. 
149  Ind.  637,  49  N.  E.  797,  holding  attorney  must  show  fairness  of  contract  for 
compensation,  made  while  relation  of  attorney  and  client  existed;  Cassem  v.. 
Heustis,  201  111.  232,  94  Am.  St.  Rep.  160,  66  N.  E.  283,  holding  oral  agreement 
permitting  retention  of  property  for  services  not  enforceable  against  client  after- 
bill  has  been  paid. 

Cited  in  Cooley  v.  Miller  &  Lux,  156  Cal.  524,  105  Pac.  981,  holding  presump- 
tion of  invalidity  of  contract  between  attorney  and  client  does  not  apply  to  con- 
tract creating  the  relation  and  fixing  the  compensation;  Mansfield  v.  Wallace, 
217  111.  623,  75  N.  E.  682,  holding  where  attorney  purchases  client's  property 
burden  is  on  him  to  show  fairness,  adequacy  and  equity;  Boyle  v.  Read,  ]38 
111.  App.  159,  holding  attorney's  contract  with  client  for  interest  in  property  im 
litigation  as  compensation  is  presumptively  fraudulent;  Phipps  v.  Willis,  53  Or- 
195,  96  Pac.  866,  18  Ann.  Cas.  119,  holding  where  attorney  took  mortgage  from, 
clients  attorney  must  show  good  faith  and  valuable  consideration,  otherwise 
fraud  in  execution  of  mortgage  would  be  presumed;  Keenan  v.  Scott,  64  W.  Va. 
144,  61  S.  E.  806,  holding  deed  procured  by  attorneys  from  client  after  establish- 
ment of  relationship  of  attorneys  and  client  voidable  by  client  by  election  with- 
in reasonable  time. 

Cited  in  note    (83   Am.   St.   Rep.   159,   160,   161,   162,   163,   165,   185,   186)    on 
contracts  between  attorneys  and  clients. 
Evidence  of  property  valm-  in  damage  action. 

Cited  in  Chicago  v.  Baker,  30  C.  C.  A.  366,  58  U.  S.  App.  569,  86  Fed.  755, 
holding  proof  of  decrease  of  rental  value  of  neighboring  property  inadmissible 
as  to  damages  by  closing  street;  St.  Louis  &  I.  R.  B.  Co.  v.  Guswelle,  236  111.  218, 
86  N.  E.  230,  holding  degree  of  similarity  or  nearness  of  time  and  distance  re- 
quired to  make  sales  in  vicinity  competent  as  evidence  of  value  of  land  are  matters 
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largely  within  discretion  of  trial  judge:  Gilluly  v.  Hosford,  45  Wash.  599,  88  Pac. 
1027,  holding  evidence  that  person  representing  stock  to  be  worth  one  dollar  per 
share  was  selling  his  own  stock  for  fifty-five  cents  at  same  time  as  competent  on 
question  of  value. 
Laches. 

Cited  in  Stephens  v.  Dubois,  31  R.  I.  148,  140  Am.  St.  Rep.  741,  76  Atl.  656, 
holding  that  person  who  is  entitled  to  set  transaction  aside  cannot  be  charged 
with  laches,  unless  there  has  been  full  knowledge  of  all  facts  and  perfect  free- 
dom of  action;  Carlock  v.  Carlock,  249  111.  338,  94  X.  E.  507,  holding  that  equity 
need  not  follow  period  of  limitation  fixed  by  statute  and  enforced  in  courts 
of  law. 

21  L.  R.  A.  373,  PEORIA  GASLIGHT  &  COKE  CO.  v.  PEORIA  TERMINAL  R. 

CO.   146  111.   372,  34  X.  E.   550. 
Evidence  as  to  value. 

Approved  in  Lyon  v.  Hammond  &  B.  I.  R.  Co.  167  111.  529,  47  N.  E.  775, 
holding  price  paid  by  another  company  for  right  of  way  not  competent  on 
question  of  value;  Illinois,  I.  &  M.  R.  Co.  v.  Humiston,  208  111.  106,  69  X.  E. 
880,  holding  price  paid  for  other  land  similarly  located,  by  railroad  company 
upon  taking  by  eminent  domain,  inadmissible  in  estimating  damages  for  tak- 
ing of  particular  piece;  Metropolitan  Street  R.  Co.  v.  Walsh,  197  Mo.  405,  94  S. 
W.  860,  holding  testimony  as  to  what  was  paid  to  other  parties  for  lands  used 
in  connection  with  same  purpose  for  which  land  sought  to  be  appropriated  is 
to  be  used  is  inadmissible. 

Cited  in  Walker  v.  People,  192  111.  110,  61  X.  E.  489,  holding  that  fair  market 
Talue  of  stocks  is  not  what  it  would  bring  at  forced  sale;  Lanquist  v.  Chicago, 
200  111.  72,  65  N.  E.  681,  holding  price  paid  by  owner  seven  years  before  in- 
admissible upon  question  of  value;  Chicago  v.  Baker.  30  C.  C.  A.  366,  58  U.  S. 
App.  569,  86  Fed.  755,  holding  decrease  of  rental  value  of  neighboring  property 
inadmissible  on  question  of  damages;  Coate  v.  Memphis  R.  Terminal  Co.  120  Tenn. 
530,  111  S.  W.  923;  South  Park  Comrs.  v.  Ayer.  237  111.  221.  86  X.  E.  704,— hold- 
ing proof  of  what  condemning  party  has  paid  for  other  property  purchased  is  not 
competent;  Chicago  &  A.  R.  Co.  v.  Scott,  225  111.  358,  80  X.  E.  404,  holding  it 
error  to  allow  proof  of  what  railroad  seeking  to  condemn  and  other  railroads  have 
paid  per  acre  for  land  for  railroad  purposes  in  vicinity  of  land  sought  to  be 
taken;  St.  Louis  &  I.  B  R.  Co.  v,  Guswelle,  236  111.  218,  86  X.  E.  230,  holding 
proof  as  to  price  at  which  lands  had  sold  in  neighborhood  three  years  before  con- 
demnation proceedings  and  as  to  sales  six  years  before  properly  excluded  as  too 
remote;  Eldorado,  M.  &  S.  W.  R.  Co.  v.  Everett,  225  111.  533,  80  X.  E.  281,  holding 
•evidence  of  voluntary  sales  of  tracts  of  land  in  vicinity,  including  underlying 
coal  or  of  coal  as  separated  from  surface,  competent  in  rebuttal;  West  Skokie 
Drainage  Dist  v.  Dawson,  243  111.  181,  90  X.  E.  377,  17  Ann.  Cas.  776,  holding  sales 
proof  of  which  is  offered  to  show  value  of  land  must  have  been  in  open  market 
and  not  compulsory;  Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  128  Iowa,  151,  103 
X.  W.  129,  holding  evidence  as  to  what  railroad  company  had  paid  in  other  cases 
per  acre  for. right  of  way  inadmissible  in  condemnation  proceeding:  Ranck  v. 
Cedar  Rapids,  134  Iowa,  574,  111  X.  W.  1027,  holding  testimony  as  to  sales  in 
.vicinity  in  question  inadmissible  in  absence  of  preliminary  showing  of  simil- 
arity of  character  and  situaton  of  property  or  of  differences  for  which  jury  can 
imake  allowance. 

Distinguished  in  Seaverns  v.  Lischinski,  82  111.  App.  301,  holding  that  bill  of 
^exceptions  must  contain  all  the  evidence  and  must  purport  to  do  so;  St.  Louis 
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Terminal  R.  Co.  v.  Heiger,  139  Mo.  320,  40  S.  W.  947,  holding  testimony  as  to 
value  of  land  inadmissible  when  based  partly  on  recent  purchases. 
Restrictions  on  jury   in   determining   value. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Farwell,  CO  Neb.  325,  83  N.  W.  71,  hold- 
ing that  jury  may  base  verdict  on  observations  at  locus  in  quo  in  connection  with 
other  evidence;  Bigelow  v.  Draper,  6  N.  D.  173,  69  N.  W.  570,  holding  that 
verdict  as  to  land  value,  based  on  inspection,  must  be  within  limits  of  other 
«vidence;  East  St.  Louis,  C.  &  W.  R.  Co.  v.  Illinois  State  Trust  Co.  248  111.  565, 
94  N.  E.  149,  holding  that  jury  cannot  base  verdict  solely  upon  its  view  of 
premises;  Prairie  Du  Rocher  v.  Schoening  &  Koenigsmark  Mill.  Co.  248  111.  62, 
93  N.  E.  425,  to  the  point  that  where  jury  visits  premises,  their  view  was  rightly 
considered  as  evidence  along  with  all  other  evidence  in  case;  South  Park  Comr's 
v.  Ayer,  237  111.  221,  86  N.  E.  704;  Chicago  &  S.  L.  R.  Co.  v.  Mines,  221  111. 
457,  77  N.  E.  898, — holding  jury  in  condemnation  cannot  disregard  other  evidence 
and  fix  damages  upon  their  view  of  premises  alone;  Herrin  &  S.  R.  Co.  v.  Nolte, 
243  111.  597,  90  N.  E.  1097,  holding  jury  in  condemnation  are  not  to  determine 
question  of  damages  according  to  judgment  formed  on  inspection,  though  they 
believe  judgment  so  formed  more  accurate  than  one  formed  upon  evidence  given 
in  court;  Payson  v.  Milan,  144  111.  App.  208,  holding  same  in  suit  against  village 
for  damages  due  to  construction  of  levee  and  ditch. 

Cited  in  note    (42  L.  R.  A.  389)    on  view  by  jury. 

21  L.  R.  A.  377,  DANIELS  v.  HATHAWAY,  65  Vt.  247,  26  Atl.  970. 
Liability   of  towns  and  officers   for   injuries  on  highway. 

Approved  in  Bates  v.  Homer,  65  Vt.  474,  22  L.  R.  A.  828,  27  Atl.  134,  hold- 
ing municipal  officer  not  liable  for  injury  through  fright  of  horse  by  stone 
crusher;  Moody  v.  Bristol,  71  Vt.  476,  45  Atl.  1038,  holding  town  not  liable 
for  injury  through  want  of  railing  at  dangerous  point,  other  than  bridge  or 
culvert. 

Cited  in  Bacon  v.  Boston  &  M.  R.  Co.  83  Vt.  440,  76  Atl.  128,  holding  that 
town  is  bound  to  keep  in  repair  all  highways  within  its  limits  unless  there 
is  some  special  statutory  provision  placing  that  duty  elsewhere;  Gray  v. 
Batesville,  74  Ark.  520,  86  S.  W.  295,  holding  mayor  and  members  of  city  council 
are  not  liable  for  damages  caused  by  failure  to  repair  bridge. 

Cited  in  note   (12  Eng.  Rul.  Gas.  716)   on  liability  of  counties  and  municipal- 
ities for  injury  due  to  defect  in  highway. 
Liability    of    public    otlicer     in     connection     frith     official    acts. 

Cited  in  Garff  v.  Smith,  31  Utah,  109,  120  Am.  St.  Rep.  924,  86  Pac.  72,  hold- 
ing officer  inspecting  and  quarantining  sheep  and  denning  place  and  limits  of 
quarantine  not  liable  in  civil  action,  in  absence  of  malice,  or  fraud  and  cor- 
ruption. 

Cited  in  notes  (95  Am.  St.  Rep.  81,  83)  on  liability  of  ministerial  officers  for 
nonperformance  and  misperformance  of  official  duties;  (137  Am.  St.  Rep.  51) 
•on  personal  liability  of  judges  and  judicial  officers. 

21  L.  R.  A.  380,  Re  JOHNSON,  98  Cal.   531,  33  Pac.  460. 
Validity  and  effect  of  adoption. 

Cited  in  Re  McKeag,  141  Cal.  409,  99  Am.  St.  Rep.  80,  74  Pac.  1039,  holding 
that,  court  having  obtained  jurisdiction  of  parties,  failure  of  judge  to  examine 
them  is  error  of  procedure  merely,  which  cannot  affect  validity  of  adoption; 
Morris  v.  Dooley,  59  Ark.  493,  28  S.  W.  30  (dissenting  opinion),  as  to  whether 
heirs  of  adult,  who  has  procured  order  adopting  child  as  his  heir,  may  object 
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that  prescribed  procedure  was  not  followed  in  procuring  order;  Re  Williams,  102 
Cal.  78,  41  Am.  St.  Rep  163,  36  Pac.  407,  holding  act  of  adoption  in  California 
is  in  no  sense  to  be  considered  judgment  of  court,  but  rule  admitting  extrinsic 
evidence  of  existence  of  jurisdictional  facts  in  support  of  determination  of  court 
of  limited  jurisdiction  applies  to  case  involving  validity  of  adoption;  Re  Evanr 
106  Cal.  565,  39  Pac.  860.  on  adoption  of  minors;  Woodward's  Appeal,  81  Conn. 
165,  70  Atl.  453,  holding  decree  of  adoption  was  within  jurisdiction  conferred  by 
Wisconsin  statute  in  force  at  time  decree  was  passed;  Sires  v.  Melvin,  135  Iowa, 
472,  113  X.  W.  106,  holding  articles  of  adoption  sufficient  without  name  of  father 
where  persons  whose  consent  is  necessary  to  adoption  are  identified  by  the  in- 
strument, though  statute  requires  names  of  parents  to  be  given ;  Re  Merchant, 
121  Wis.  532,  99  X.  W.  320,  holding  where  records  of  court  showed  no  proceeding 
relative  to  application  for  establishment  of  heirship  upon  day  set  by  notice  of 
such  application,  order  establishing  heirship  at  subsequent  date  in  same  term 
was  valid. 

Cited  in  footnotes  to  Schiltz  v.  Roenitz,  21  L.  R.  A.  483,  which  requires  notice 
to  parent  of  proceedings  for  adoption  of  child,  based  on  abandonment;  Van  Matre 
v.  Sankey,  23  L.  R.  A.  665,  which  authorizes  descent  of  land  to  child  adopted  in 
other  state. 

Cited  in  note  (39  Am  St.  Rep.  210,  217,  219,  222)  on  adoption  of  children. 
Xonessentials  In  proceeding:  under  statute. 

Cited  in  Earl  v.  Bowen,  146  Cal.  764,  81  Pac.  133,  holding  where  only  re- 
quirment  of  charter  as  to  order  in  which  contract  was  to  be  signed  was  that  city 
attorney's  approval  as  to  form  be  indorsed  on  contract  before  council  approved, 
whether  clerk  signed  before  or  after  approval  of  council  was  immaterial ;  Mono 
County  v.  Depauli,  9  Cal.  App.  708,  100  Pac.  717,  holding  county  ordinance  not 
inoperative  because  of  failure  to  publish  name  of  chairman  of  county  board 
as  having  voted  "aye"  in  publishing  ordinance  under  statute  requiring  names  of 
members  voting  for  and  against  ordinance  to  be  published. 

21  L.  R.  A.  387,  GORDOX  v.  GORDOX,   141   111.   160,  33  Am.  St.  Rep.  294,  30 

N.   E.   446. 
Remarriage  before  dissolution   of   former   marriage. 

Cited   in  Schmisseur  v.   Beatrie,   147   111.   214,   35   N.   E.   525,   holding   second 
marriage  void  when  either  party  has  undivorced  former  husband   or  wife  still 
living. 
Right    of    defense. 

Approved  in  People  ex  rel.  Crymble  v.  Horton,  46  111.  App.  438,  holding  that 
right  to  defend  and  appeal  cannot  be  denied  because  in  contempt  for  nonpayment 
of  alimony;  McMakin  v.  McMakin,  68  Mo.  App.  61,  and  Bachelor  v.  Bachelor, 
30  Wash.  641,  71  Pac.  193,  holding  failure  to  pay  alimony  does  not  justify 
striking  out  answer;  Ward  v.  Ward,  70  Vt.  433,  41  Atl.  435,  holding  right  to 
defend  parental  rights  in  person  or  by  counsel  not  lost  because  of  constructive 
contempt;  Kripner  v.  Lincoln,  54  111.  App.  678,  holding  defense  permitted  as 
though  plea  unverified  where  defendant  denies  verification. 

Cited  in  Larson  v.  Larson,  9  S.  D.  3,  67  N.  W.  842,  holding  that  answer  and 
cross  bill  cannot  be  dismissed  on  failure  to  pay  alimony,  when  order  served  only 
on  counsel;  Walter  Cabinet  Co.  v.  Russell,  250  111.  421,  95  N.  E.  462,  holding 
that  court  cannot  deny  to  defendant  his  right  to  answer  and  refuse  to  consider 
his  evidence  because  he  is  in  contempt  of  court;  McXamara  v.  McXamara,  86  Xeb. 
635,  27  L.R.A.(N.S.)  1065,  126  X.  W.  94,  holding  it  is  violation  of  constitu- 
tion right  to  due  process  of  law  to  strike  out  defendant's  answer  in  divorce  suit 
for  failure  to  pay  temporary  alimony;  Trough  v.  Trough,  59  W.  Va.  471^ 
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4  L.R.A.(N.S.)  1190,  115  Am.  St.  Rep.  940,  53  S.  E.  630,  8  Ann.  Cas.  837,  holding 
party  in  contempt  for  non-payment  of  temporary  alimony  and  counsel  fees  cannot 
on  that  account  be  denied  right  to  defend  in  divorce  suit. 

Cited  in  note   (115  Am.  St.  Rep.  954)   on  power  of  court  to  strike  out  answers 
of  defendant  in  divorce  suit,  in  contempt. 
Rig'ht  of   party   in   contempt   to    no   on    \vilh    case. 

Cited  in  Campbell  v.  Superior  Ct.  Justices,  187  Mass,  512,  69  L.R.A.  313,  73 
N.  E.  659,  2  Ann.  Cas.  462,  holding  plaintiff  who  is  in  contempt  of  court  cannot 
go  on  with  his  case  against  defendant  as  matter  of  right. 

Cited  in  footnote  to  Campbell  v.  Justices  of   Superior  Court,   69   L.R.A.  311, 
which  denies  plaintiff's  absolute  right  to  proceed  with  trial  of  equity  case  while 
in  contempt  of  court  for  refusal  to  obey  order  enforceable  by  mandamus. 
"Validity  of  marriages. 

Cited  in  Clark  v.  Barney,  24  Okla.  458,  103  Pac.  598,  to  the  point  that  although 
no  subsequent  ceremony  is  performed,  parties  having  previously  assumed  mar- 
riage relations,  believing  that  marriage  was  valid,  and  having  continued  re- 
lation after  it  could  have  been  legally  assumed,  presumption  arises  that  they 
intended  marriage. 

Cited  in  note   (79  Am.  St.  Rep.  378)   on  invalidity  of  bigamous  marriages. 
Recrimination   as   defense  to   divorce. 

Cited  in  note  (86  Am.  St.  Rep.  336)  on  recrimination  as  defense  in  divorce  pro- 
ceeding. 

21  L.  R.  A.  391,  HUTCHINSON  v.  ULRICH,  145  111.  336,  34  N.  E.  556. 
Rights  under  restrictions  in  building;  covenants. 

Approved  in  Postal  Teleg.  &  Cable  Co.  v.  Western  U.  Teleg.  Co.  155  111.  348, 
40  N.  E.  587,  holding  that  covenant  against  leasing  offices  to  another  tele- 
graph company  will  not  prevent  such  company  purchasing  fee,  subject  to  leases, 
from  using  building  for  its  offices;  Star  Brewery  Co.  v.  Primas,  163  111.  659, 
45  N.  E.  145,  granting  injunction  against  breach  of  clause  providing  that  grantee 
shall  not  use  for  saloon,  as  valid  negative  covenant;  Ewertsen  v.  Gerstenberg, 
186  111.  349,  51  L.  R.  A.  312,  57  N.  E.  1050,  holding  grantee  bound  by  knowledge 
of  building  restrictions  not  expressly  referred  to  in  his  deed;  Hays  v.  St.  Paul 
M.  E.  Church,  196  111.  636,  63  N.  E.  1040,  holding  party  not  grantor,  seeking 
to  enforce  building  restriction,  must  show  intention  to  benefit  her  property  by 
deed  itself;  Clark  v.  McGee,  159  111.  524,  42  N.  E.  965,  holding  covenant  restrict 
ing  building  on  lot,  intended  to  benefit  another  retained  by  grantor,  inures  to 
benefit  of  grantee  of  retained  lot. 

Cited  in  Skillman  v.  Smatheurst,  57  N.  J.  Eq.  6,  40  Atl.  855,  holding  condi- 
tion restricting  building  to  "private  dwelling"  violated  by  erection  of  fiat- 
house  adapted  for  three  families;  Stone  v.  Pilsbury,  167  Mass.  337,  45  N.  E. 
768,  holding  restriction  that  building  be  maintained  as  "single  dwelling"  not 
violated  by  using  it  for  treatment  of  liquor  habit,  etc.;  McMurtry  v.  Phillips 
Invest.  Co.  103  Ky.  313,  40  L.  R.  A.  491,  footnote  p.  489,  45  S.  W.  96,  holding 
apartment  house  for  residence  purposes  not  breach  of  condition  against  using 
property  for  other  than  residence  purposes;  Frantz  v.  Weaver,  20  Lane.  L.  Rev. 
334,  construing  condition  that  nothing  less  than  two-story  brick  building  should 
be  erected  upon  land  granted,  to  permit  erection  of  one-story  brick  church; 
Wakefield  v.  Van  Tassell,  202  111.  48,  65  L.  R.  A.  515,  95  Am.  St.  Rep.  207, 
66  N.  E.  830,  sustaining  condition  in  deed  of  small  parcel  of  land,  that  no  grain 
elevator  should  ever  be  erected  thereon,  as  not  unreasonable  or  against  public 
policy;  Scharer  v.  Pantler,  127  Mo.  App.  437,  105  S.  W.  668,  holding  restric- 


21  L.R.A.  391]  L.  R.  A.  CASES  AS  AUTHORITIES.  842 

tions  in  conveyances  of  fee  are  strictly  construed;  Frantz  v.  Weaver,  13  Pa.  Dist. 
R.  125,  9  North.  Co.  Rep.  58,  holding  one  story  church  building  cannot  be 
construed  to  be  of  "less  character  than  two-story  brick  house;"  Jones  v.  Will- 
iams, 56  Wash.  591,  106  Pac.  166,  holding  garage  and  store  room  within  few 
feet  of  sidewalk  not  within  restriction  against  erection  of  flat  or  tenement  house 
or  erection  of  residence  or  dwelling  house  nearer  to  street  than  given  line; 
Highland  Realty  Co.  v.  Groves,  130  Ky.  378,  113  S.  W.  420,  granting  injunc- 
tion to  restrain  building  of  stable  upon  lands  transferred  subject  to  condition 
it  was  to  be  used  for  residence  purposes. 

Cited  in  footnotes  to  Peabody  Heights  Co.  v.  Willson,  36  L.  R.  A.  393,  which 
holds  covenant  for  vendee  that  houses  shall  be  built  according  to  approved 
designs  not  strictly  enforceable  as  to  rebuilding  structure  destroyed;  Summers 
v.  Beeler,  48  L.  R.  A.  54,  which  holds  restriction  in  deed  as  to  building  line  rfot 
available  to  prior  grantee  of  other  lot. 

Cited  in  note  (1  Brit.  Rul.  Cas.  995)  on  structure  separately  accommodating 
more  than  one  family  as  violating  restriction  against  erection  of  more  than 
one  house,  etc. 

Distinguished  in  Harris  v.  Roraback,  137  Mich.  294,  109  Am.  St.  Rep.  681,  100 
X.  W.  391,  holding  two  story  building  designed  for  two  dwellings  prohibited 
bv  restriction  providing  premises  were  not  to  be  occupied  "except  for  one  dwelling 
house  to  each  lot"  where  apartment  houses  had  not  been  erected  in  vicinity 
when  deed  was  made;  Sanders  v.  Dixon,  114  Mo.  App.  248,  89  S.  W.  577,  holding 
covenant  against  erection  of  more  than  one  dwelling  on  each  lot  is  violated  by 
erection  of  edifice  containing  four  flats  of  six  rooms  each  on  one  lot;  also  citing 
annotation. 
Restrictive  covenants  in  general. 

Cited  in  Kitchen  v.  Hawley,  150  Mo.  App.  503,  131  S.  W.  142;  Van  Duyn  v. 
H.  S.  Chase  &  Co.  149  Iowa,  225,  128  N.  W.  300, — holding  that  in  construing 
restriction  as  to  use  of  land  doubts  will  be  resolved  in  favor  of  its  full  use; 
Curtis  v.  Rubin,  244  111.  92,  135  Am.  St.  Rep.  307,  91  X.  E.  84,  holding  that, 
restriction  upon  use  of  property,  give  purchasers  right  in  nature  of  easement, 
which  will  be  enforced  in  equity  against  grantee  of  lot;  Downen  v.  Rayburri, 
214  111.  346,  73  N.  E.  364,  3  Ann.  Cas.  36,  holding  words  "to  be  used  as  a  church 
location"  standing  alone,  do  not  constitute  condition  subsequent;  Test  Oil 
Co.  v.  La  Tourette,  19  Okla.  222,  91  Pac.  1025,  holding  oil  and  gas  lease  is 
not  within  restriction  requiring  that  land  be  conveyed  by  deed  prohibiting 
grantees  from  drilling  for  oil  or  gas  thereon;  Guyer  v.  Auers,  132  111.  App.  531, 
holding  where  intention  of  parties  is  clear  in  creation  of  restriction  prohibiting 
sale  of  intoxicating  liquors  on  land  conveyed,  courts  will  enforce  same  by  in- 
junction. 

Cited  in  footnote  to  Wakefield  v.  Van  Tassell,  65  L.R.A.  511,  which  upholds 
condition  in  deed  of  land  that  no  grain  shall  ever  be  handled  thereon. 

Cited  in  notes  (11  L.R.A. (N.S.)  513,  514,  516)  on  effect  of  specifying  use  of 
real  estate  in  devise  to  religious  society;  (37  L.R.A. (N.S.)  25)  as  to  who  may  en- 
force restrictive  covenant  or  agreement;  (82  Am.  St.  Rep.  675)  on  what  cove- 
nants run  with  the  land;  (95  Am.  St.  Rep.  214)  on  validity  of  conditions  and 
restrictions  in  deed;  (15  Eng.  Rul.  Cas.  254)  on  right  of  assignee  to  sue  cove- 
nantor. 

21  L.  R.  A.  394,  LANCASTER  COUNTY  v.  HOLYOKE,  37  Neb.  328,  55  N.  W. 

950. 
Necessity  or  propriety  of  inquest. 

Cited  in  footnote  to  Smalls  v.  State,  40  L.  R.  A.  369,  which  holds  verdict  of 
coroner's  jury  advisory  only,  and  not  reviewable. 
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Cited  in  note  (31  L.  R.  A.  540)  on  power  of  coroner  to  order  post  mortem 
examination. 

21  L.  R.  A.  399,  LOWENBERG  v.  GREENEBAUM,  99  Cal.  162,  37  Am.  St.  Rep. 

42,  33  Pac.   794. 
What  constitutes  property. 

Cited  in  Bank  of  California  v.  San  Francisco,  142  Cal.  290,  64  L.  R.  A.  924, 
100  Am.  St.  Rep.  130,  75  Pac.  832  (dissenting  opinion),  majority  sustaining 
taxation  of  corporate  franchises  as  property. 

Cited  in  footnote  to  Cleveland  Nat.  Bank  v.  Morrow,  38  L.  R.  A.  758,  which 
holds  perpetual  scholarship  in  college  in  consideration  of  donation  not  property 
subject   to   payment   of   debts. 
— —  Stock  exchange  seats. 

Approved  in  San  Francisco  v.  Anderson,  103  Cal.  70,  42  Am.  St.  Rep.  98r 
36  Pac.  1034,  holding  seat  in  San  Francisco  stock  and  exchange  board  not  taxa- 
ble property;  People  ex  rel.  Lemmon  v.  Feitner,  56  App.  Div.  282,  67  N.  Y_ 
Supp.  893,  holding  nonresident's  seat  in  New  York  stock  exchange  not  taxable,, 
although  "property"  within  meaning  of  statutory  construction  law;  Baltimore 
v.  Johnson,  96  Md.  739,  61  L.  R.  A.  570,  footnote  p.  568,  54  Atl.  646,  holding, 
seat  in  Baltimore  stock  exchange  not  taxable  because  not  "property"  within  bill 
of  rights  and  revenue  laws. 

Cited  in  Shannon  v.  Cheney,  156  Cal.  570,  105  Pac.  588,  holding  property  in 
seat  in  stock  exchange  is  qualified  and  subject  to  provisions  of  constitution 
and  by-laws  of  exchange. 

Cited  in  footnote  to  Re  Page,  59  L.  R.  A.  94,  which  holds  title  to  bankrupt's, 
seat  in  stock  exchange  vests  in  trustee. 
Legality  of  joint  stock  association. 

Cited  in  Spotswood  v.  Morris,  12  Idaho,  380,  6  L.R.A.  (N.S.)  672,  85  Pac.  1094,. 
holding  joint  stock  association  organized  to  acquire  and  hold  title  to  particu- 
lar piece  of  real  estate  is  legal  at  common  law  and  not  prohibited  by  consti- 
tution and  statutes  of  Idaho. 

21  L.  R.  A.  402,  FRENCH  v.  STATE,  85  Wis.  400,  39  Am.  St.  Rep.  855,  55  N, 
W.  566. 

Later  appeal  in  98  Wis.  341,  73  N.  W.  991. 

Prosecution  for  adultery  in  marrying  and  living  with  defendant's  wife,  in  Stat& 
v.  Duket,  90  Wis.  282,  31  L.  R.  A.  522,  48  Am.  St.  Rep.  928,  63  N.  W.  83. 
Trial  of  insanity  issue. 

Later  appeal  in  French  v.  State,  93  Wis.  326,  67  N.  W.  706,  sustaining  validity 
of  statute  providing  for  trial  of  main  issue  together  with  insanity  issue,  after 
disagreement  of  another  jury  in  special  insanity  issue. 

Cited  in  notes   (38  L.R.A.  583)   on  insanity  after  commission  of  criminal  act;: 
{43  Am.  St.  Rep.   540)    on  due  process  of  law  as  applied  to   insane  persons. 
Presence   of  prisoner  at   trial. 

Cited  in  Hoffman  v.  State,  88  Wis.  173,  59  N.  W.  588,  permitting  amendment 
of  record  in  murder  case  to  show  defendant's  presence  during  trial;  Hughes  v. 
State,  109  Wis.  405,  85  N.  W.  333,  holding  record  in  murder  trial  sufficient 
when  showing  defendant's  presence  at  opening  of  sessions  each  day;  Kraimer  v. 
State,  117  Wis.  354,  93  N.  W.  1097,  holding  omission  of  clerk's  minutes  to 
show  presence  of  accused  in  court  at  time  verdict  was  announced,  omission 
fatal  to  judgment;  Wood  v.  State,  4  Okla.  Crim.  Rep.  460,  —  L.R.A.(N.S.)  — , 
112  Pac.  11,  to  the  point  that  no  presumption  will  be  indulged  to  supply  record 
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in  criminal  case  where  it  does  not  show  necessary  fact  of  defendant's  presence. 

Cited  in  note  (39  L.  R.  A.  821)  on  right  of  prisoner  to  appear  unmanacled 
at  trial. 

Disapproved  in  State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  205,  99  X.  W.  1114, 
holdina  it  may  be  determined  that  prisoner  was  present  at  trial  from  facts  ap- 
pearing on  face  of  record,  though  it  is  not  directly  and  affirmatively  shown. 
Waiver   by   accused. 

Cited  in  Jennings  v.  State,  134  Wis.  314,  14  L.R.A.(X.S.)   867,  114  N.  W.  402 
(dissenting  opinion),  on  waiver  of  right  to  be  present  at  trial. 
Competency   of   jurors   who    have   served   in   same   case. 

Cited  in  note  (68  L.R.A.  872)  on  competency  of  jurors  who  have  served  in  same 
case. 

21  L.  R.  A.  406,  STOCKTON  SAV.  &  L.  SOC.  v.  GIDDINGS,  96  Cal.  84,  31  Am. 

St.  Rep.  181,  30  Pac.  1016. 
Effect   of   indorsement   without   recourse. 

Cited  in  Carroll  v.  Nodine,  41  Or.  415,  93  Am.  St.  Rep.  743,  69  Pac.  51,  hold- 
ing  that    indorsement    conveyed   title    and    implied    a    warranty    by    seller    that 
it   and   previous   indorsements   were   genuine. 
Liability    of    surety. 

Cited  in  Menzel  v.  Primm,  6  Cal.  App.  212,  91  Pac.  754,  holding  liability  of 
surety  cannot  be  greater  than  that  of  principal,  where  suit  is  between  original 
parties  surety  may  attack  note  on  ground  of  failure  of  consideration ;  City 
Nat.  Bank  v.  Jordan,  139  Iowa,  509,  117  N.  W.  758,  holding  where  several 
persons  are  liable  upon  notes  as  principals  or  sureties,  defense  going  to  right  of 
recovery  thereon  may  be  shown  whether  plea  be  made  jointly  or  severally. 
3»arol  evidence  as  to  note. 

Cited  in  note  (11  Eng.  Rul.  Cas.  230)  on  parol  evidence  to  contradict  negotiable 
instrument. 
Availability  of  counterclaim. 

Cited  in  Le  Breton  v.  Stanley  Contracting  Co.  15  Cal.  App.  432,  114  Pac.  1028, 
holding  that  unaccepted  check  cannot  be  set  up  as  counter-claim  to  action,  by 
receiver  of  insolvent  bank  upon  which  it  was  drawn  on  note  of  holder  payable  to 
bank. 

Cited  in  note  (18  L.R.A.(N.S.)  602)  on  right  of  surety  to  interpose  independ- 
ent cause  of  action  in  favor  of  principal  as  defense  or  counter-claim. 

21  L.  R.  A.  409,  PAGE  v.  KREKEY,  137  N.  Y.  307,  50  N.  Y.  S.  R.  650,  33  Am. 

St.  Rep.  731,  33  N.  E.   311. 
Effect  of  fraud  on  contract. 

Approved  in  Williamson  v.  Lawrence,  8  Misc.  74,  28  N.  Y.  Supp.  594,  holding 
bill  of  sale  and  release  procured  from  intoxicated  person  invalid;  Hutkoff  v. 
Moje,  20  Misc.  634,  46  N.  Y.  Supp.  905,  holding  negotiable  instrument  procured 
fcy  fraud  void  in  hands  of  bona  fide  holder  unless  maker  guilty  of  laches. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  245,  79  N.  Y.  S.  R. 
654,  45  N.  Y.  Supp.  651,  holding  bank  liable  to  depositor  relying  upon  false 
statements  by  cashier  that  pass  book  was  upon  that  bank;  Larremore  v.  Squires, 
30  Misc.  65,  62  N.  Y.  Supp.  885,  holding  tenant  estopped  from  denying  statements 
made  by  her  in  lease  relied  upon  by  mortgagee  of  subsequent  grantee  of  prem- 
ises; Cramsey  v.  Sterling,  111  App.  Div.  576,  97  N.  Y.  Supp.  1082,  holding  one 
who  induces  transfer  of  property  by  false  and  fraudulent  representations  can- 
not retain  same. 
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Cited  in  notes  (54  L.R.A.  451)  on  validity  of  contract  made  with  intoxicated 
person;  (36  L.R.A.  (N.S.)  542)  on  right  as  against  subsequent  bona  fide  pur- 
chaser, to  avoid  deed  because  of  deception  as  to  contents  or  character  of 
paper  signed;  (107  Am.  St.  Rep.  545)  on  contracts  of  intoxicated  persons. 

Distinguished  in  Harden  v.  Dorthy,  160  N.  Y.  49,  46  L.  R.  A.  698,  54  N.  E. 
726  (approved  in  dissenting  opinion),  Affirming  12  App.  Div.  195,  42  N.  Y.  Supp. 
827,  holding  grantor  whose  signature  was  procured  by  fraud,  but  acknowledg- 
ment forged,  not  liable  to  mortgagee  relying  on  record  without  making  inquiries 
of  owner  in  possession. 
Liability  of  surety,  generally. 

Cited  in  Rothschild  v.  Frank,  16  Misc.  622,  39  N.  Y.  Supp.  54,  holding  bond 
not  inforceable  against  sureties  relying  upon  false  statement  in  certificate  of 
trust;  Knickerbocker  Trust  Co.  v.  Evans,  110  C.  C.  A.  347,  188  Fed.  560,  on  lia- 
bility of  surety  or  guarantor  where  obligation  is  secondary;  Bromberg  v.  Fidel- 
ity &  D.  Co.  139  Ala.  345,  36  So.  622,  holding  surety  cannot  defend  when 
sued  upon  bond  upon  ground  of  fraudulent  representations  made  to  him  by 
principle;  also  citing  annotation  on  this  point. 

Cited  in  footnote  to  Connecticut  General  L.  Ins.  Co.  v.  Chase,  53  L.  R.  A. 
510,  which  holds  concealment  of  prior  shortage  of  agent,  fraud  releasing  sure- 
ties on  his  bond. 

—  How  affected  by  alteration   of,  or  noncompliaiice  with,   terms   of   con- 
tract. 

Approved  in  Livingston  v.  Moore,  15  App.  Div.  18,  44  N.  Y.  Supp.  125,  hold- 
ing surety  discharged  by  substantial  change  in  terms  of  contract  or  payment,  re- 
gardless of  injury;  Antisdel  v.  Williamson,  165  N.  Y.  375,  59  N.  E.  207,  Affirm- 
ing 37  App.  Div.  172,  55  N.  Y.  Supp.  1028,  holding  guarantor  of  bond  and  mort- 
gage discharged  by  mortgagee  extending  time  of  payment;  French  v.  Graves, 
50  App.  Div.  524,  64  N.  Y.  Supp.  74,  holding  surety  discharged  where  terms  of 
bond  altered  by  obligor  and  obligee  without  notice;  Challenge,  Corn  Planter  Co. 
v.  Diel,  92  Hun,  171,  36  N.  Y.  Supp.  364,  holding  surety  discharged  by  change 
of  time  of  payment  without  his  consent;  Tradesmen's  Nat.  Bank  v.  National  Sure- 
ty Co.  169  N.  Y.  567,  62  N.  E.  670,  holding  surety  released  by  permitting  agent 
to  collect,  when  contract  imported  that  obligee  should  do  so;  American  Casualty 
Ins.  Co.  v.  Green,  70  App.  Div.  270  note,  75  N.  Y.  Supp.  407,  holding  surety 
released  by  alteration  of  arrangements  between  agent  and  company. 

Cited  in  Union  Ins.  Co.  v.  Central  Trust  Co.  157  N.  Y.  655,  44  L.  R.  A.  236, 
52  N.  E.  671,  holding  that  surety's  undertaking  cannot  be  enlarged  by  construc- 
tion or  implication;  American  Copper  Co.  v.  Lowther  25  Misc.  443,  54  N.  Y. 
Supp.  960,  holding  guarantors  liable,  they  having  assented  to  deviation  as  di- 
rectors of  obligor  corporation;  Smith  v.  Molleson,  148  N.  Y.  247,  42  N.  E.  669, 
stating  rule  that  surety  is  released  where  contract  is  changed,  or,  as  finally  made, 
is  not  one  which  he  guaranteed;  United  States  v.  Freel,  92  Fed.  302,  stating 
rule  that  surety  is  released  by  any  alteration  in  contract  without  his  consent; 
New  York  L.  Ins.  Co.  v.  Casey,  178  N.  Y.  390,  70  N.  E.  916  (dissenting  opinion), 
majority  holding  surety  not  discharged  by  voluntary  submission  of  grantee  for 
short  period,  to  direction  of  mortgagee  to  increase  rate  of  interest;  Ullman 
Co.  v.  Hollender,  67  Misc.  289,  123  N.  Y.  Supp.  772,  holding  that  voluntary 
reduction  of  rent  by  landlord,  without  surety's  consent  will  not  operate  to 
discharge  surety  for  subsequently  accruing  rent  which  is  not  reduced;  St. 
John's  College  v.  .Etna  Indemnity  Co.  201  N.  Y.  341,  94  N.  E.  994,  to  the 
point  that  any  material  alteration  of  terms  of  contract,  when  made  without 
surety's  consent  releases  him  from  his  obligation  as  surety;  Gansevoort  Bank 
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v.  Empire  State  Surety  Co.  123  App.  Div.  334,  107  X.  Y.  Supp.  998  (dissent- 
ing opinion),  on  release  of  surety  by  alteration  of  agreement  of  principal; 
Ullman  Realty  Co.  v.  Hollander,  66  Misc.  350,  123  N.  Y.  Supp.  772,  holding 
guarantor  of  rent  for  three  years  at  $2,000.00  yearly  and  two  years  at  $2,300.00 
not  released  from  liability  as  to  $2,300.00  period  by  reduction  allowed  tenant  as 
to  $2.000.00  period  reduced  rent  having  been  fully  paid ;  Com.  v.  Carl,  29  Pa.  Co. 
Ct.  51,  12  Pa.  Dist.  R.  760,  holding  sureties  released  by  material  alteration  of 
bond  by  principal  parties  to  it  without  consent  of  sureties;  Greenville-Carolina 
Power  Co.  v.  United  States  Fidelity  &  G.  Co.  83  S.  C.  96,  64  S.  E.  518,  on  liability 
of  surety  when  unforeseen  conditions  arise,  also  citing  annotation  on  this  point: 
Stern  v.'  Sawyer,  78  Vt.  12,  112  Am.  St.  Rep.  890,  61  Atl.  36,  6  Ann.  Cas.  356, 
holding  surety  of  lessee  released  by  sale  of  part  of  premises  leased. 

Cited  in  footnote  to  Fidelity  Mut.  Life  Asso.  v.  Dewey,  54  L.  R.  A.  945,  which 
holds  sureties  on  bond  of  employee  released  by  continuing  him  in  employ  with- 
out weekly  reports  required  by  contract. 

Cited  in  note  (6  Eng.  Rul.  Cas.  615)  on  discharge  from  liability  on  contract 
by  international  alteration  of  instrument. 

Distinguished  in  Shipman  v.  Kelley,  9  App.  Div.  321  41  1ST.  Y.  Supp.  328, 
holding  guarantor  discharged  by  extension  of  time  of  payment  without  his 
consent;  Bank  of  Buffalo  v.  Schwartz,  53  App.  Div.  522,  65  N.  Y.  Supp.  981, 
stating  rule  that  surety  is  released  by  extension  of  time  of  payment  without 
consent,  regardless  of  injury. 
Aclmissibility  of  corroborative  evidence. 

Approved  in  People  v.  Barberi,  149  N.  Y.  269,  52  Am.  St.  Rep.  717,  43  N. 
E.  635,  holding  exclusion  of  evidence  corroborating  interested  party  in  homicide 
case,  error,  where  trial  proceeded  upon  erroneous  theory. 

21  L.  R.  A.  416,  SPRING  VALLEY  WATERWORKS  v.  BARBER,  99  Cal.  36, 

33    Pac.    735. 
Taxation  of  corporate  franchises. 

Cited  in  Bank  of  California  v.  San  Francisco,  142  Cal.  287,  64  L.  R.  A.  923, 
100  Am.  St.  Rep.  130,  75  Pac.  832,  holding  taxation  of  corporate  franchises  not 
unjust  discrimination  because  corporation  is  engaged  in  business  which  indi- 
vidual might  carry  on  without  payment  of  tax;  Stockton  Gas  &  Electric  Co.  v. 
San  Joaquin  County,  148  Cal.  321,  5  L.R.A.(N.S.)  176,  83  Pac.  54,  7  Ann.  Cas. 
511,  holding  situs  of  franchise  of  light  company  for  purpose  of  taxation  is  in 
-city  wherein  it  has  easement  in  use  of  streets  and  right  to  take  tolls  by  reason 
of  such  use;  Crocker  v.  Scott,  149  Cal.  592,  87  Pac.  102,  holding  value  of 
franchise  is  market  value  of  shares  of  corporation  less  value  of  its  tangible 
property. 

Cited  in  note   (57  L.  R.  A.  37)   on  taxation  of  corporate  franchises  in  United 
States. 
What  constitutes  franchise. 

Cited  in  People  ex  rel.  Warfield  v.  Sutter  Street  R.  Co.  117  Cal.  616,  49  Pac. 
736  (dissenting  opinion),  on  distinction  between  "way"  and  "franchise." 

21  L.  R.  A.  418,  SELOVER  v.  BRYANT,  54  Minn.  434,  40  Am.   St.  Rep.  349, 

56  N.  W.  58. 
Right  to  impeach  oven  -witness. 

Approved  in  Hall  v.  Manson,  99  Iowa,  707,  34  L.  R.  A.  211,  68  N.  W.  922, 
holding  that  own  witness  may  be  impeached  for  contradictory  statements  while 
testifying  for  other  party;  Hays  v.  Tacoma  R.  &  Power  Co.  106  Fed.  51,  hold- 
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ing  that  party  surprised  by  testimony  as  to  speed  of  car  may  show  contradictory 
statements. 

Cited  in  Fall  Brook  Coal  Co.  v.  Hewson,  158  N.  Y.  152,  43  L.  R.  A.  677,  foot- 
note p.  676,  70  Am.  St.  Rep.  466',  52  N.  E.  1095,  holding  that  party  excusing 
witness  before  giving  material  testimony  may  impeach  him  when  called  for 
opposite  party;  George  v.  Triplett,  5  N.  D.  51,  63  N.  W.  891,  holding  that  party 
surprised  by  testimony  disproving  case  may  question  own  witness  as  to  contra 
dictory  statements;  Carpenter's  Appeal,  74  Conn.  436,  51  Atl.  126,  holding  it  mat- 
ter of  privilege  for  party  surprised  by  own  witness  to  question  as  to  contradictory 
statements;  People  v.  Elco,  131  Mich.  524,  94  1ST.  W.  1069,  holding  that  prosecu- 
tion in  criminal  case  may  show  contradictory  statements  made  by  hostile  wit- 
ness whom  they  were  compelled  by  law  to  call;  State  v.  Moon,  71  Kan.  353,  80 
Pac.  597,  holding  that  court  may  permit  state  in  criminal  case  to  cross-ex- 
amine its  own  witness  where  surprised  by  his  testimony;  Lindquist  v.  Dickson, 
98  Minn.  374,  6  L.R.A.(N.S.)  731,  107  X.  W.  958,  8  Ann.  Cas.  1024,  holding  that 
party  surprised  by  the  testimony  of  his  own  witness,  may  be  allowed  to  show 
contradictory  statements  made  by  such  witness;  State  v.  Sederstrom,  99  Minn, 
235,  109  N.  W.  113,  holding  same  in  criminal  case. 

Cited  in  footnote  to  Fall  Brook  Coal  Co.  v.  Hewson,  43  L.  R.  A.  676,  which 
sustains  right  to  discredit  witness  put  011  stand,  but  excused  without  being  asked 
material  questions. 

Cited  in  notes   (22  L.R.A.(KS.)   556),  on  applicability  of  rule  preventing  im- 
peachment of  one's  own  witness   by  proof  of  contradictory  statements   out  of 
court,  where  admissible  in  chief  as  against  interest;    (82  Am.  St.  Rep.  57,  60) 
on   impeaching   one's   own   witness. 
Availability    of    assig-iimeiit    of    error. 

Approved  in  Cook  v.  Kittson,  68  Minn.  476,  71  N.  W.  670,  holding  assignment 
indefinite  and  insufficient  when  stating  that  court  erred  in  denying  "motion  for 
new  trial;"  First  Nat.  Bank  v.  Holan,  63  Minn.  534,  65  N.  W.  952,  holding  as- 
signment insufficient  that  "court  erred  in  denying  plaintiff's  motion  to  set  aside 
verdict  and  grant  new  trial." 
Importance  of  case  as  determining  value  of  attorney's  services. 

Cited  in  Gorman  v.  Banigan,  22  R.  I.  29,  46  Atl.  38,  holding  that  amount 
of  property,  difficulties,  and  result  obtained  may  be  considered  in  fixing  value 
of  attorney's  services;  Tullock  v.  Mulvane,  61  Kan.  662,  60  Pac.  749,  holding 
that  witness  may  be  asked  hypothetical  question  as  to  value  of  attorney's  services 
based  on  importance  of  case. 

21  L.  R.  A.  434,  HEISEN  v.  HEISEN,  145  111.  658,  34  N.  E.  597. 
Effect  of  lease  on  life  tenancy. 

Approved  in  Wright  v.  Stice,  173  111.  579,  51  N.  E.  71,  holding  interest  of  life 
tenant  suspended  during  term  of  lease  of  premises  accepted  by  him. 
JVatnre   of   dower   or   curtesy   before   assignment. 

Approved  in  Grubbs  v.  Leyendecker,  153  Ind.  352,  53  N.  E.  940,  holding 
widow's  right  of  dower,  unassigned,  not  life  estate,  but  chose  in  action;  Cravens 
v.  Winzenberger,  97  111.  App.  336,  holding  dower  rigac  not  an  estate,  and  until 
petition  therefor  holder  of  fee  entitled  to  crops  and  rents;  Luttrell  v.  Boggs, 
168  111.  363,  48  N.  E.  171,  holding  that  husband  may  release  to  wife  his  con- 
tingent right  of  dower  and  heirship. 

Cited  in  Jamison  v.  Zausch,  227  Mo.  416,  126  S.  W.  1023,  21  Ann.  Cas.  1132, 
to  the  point  husband  may  release  his  inchoate  expectancy  or  his  right  of  action 
for  dower;  Brannock  v.  Magoon,  216  Mo.  728,  116  S.  W.  500,  holding  inchoate 
dower  is  not  title  to  real  estate. 


21  L.R.A.  434]  L.  R.  A.  CASES  AS  AUTHORITIES.  848 

Cited  in  notes  (39  Am.  St.  Rep.  25,  27,  30)  on  assignment  of  dower;  (128 
Am.  St.  Rep.  489)  on  nature  and  existence  of  estates  of  tenancy  by  the  curtesy. 
Assignment  of  flower  by  guardian. 

Approved  in  Sill  v.  Sill,  185  111.  609,  57  N.  E.  812,  holding  demand  upon  guard- 
ian for  dower  ineffectual  because  without  power  to  assign  dower  for  minor. 
Parol   evidence   to   vary   written   contract. 

Approved  in  Ryan  v.  Cooke,  172  111.  308,  50  X.  E.  213,  holding  that  sealed  con- 
tract cannot  be  changed  or  modified  by  proof  of  subsequent  parol  agreement; 
Mumford  v.  Tolman,  54  111.  App.  479,  holding  that  promissory  note  cannot  be 
varied  by  proof  of  contemporaneous  parol  agreement. 
Denial    of    landlord's    title. 

Cited  in  Walker  v.  Xewman,  146  111.  App.  455,  holding  where  tenant  enters 
into  possession  under  indenture  signed  by  both  parties,  and  imposing  obli- 
gations in  both,  he  cannot  dispute  his  landlord's  title. 

21  L.  R,  A.  440,  SHAW  v.  JACOBS,  89  Iowa,  713,  48  Am.  St.  Rep.  411,  56  N.  W. 

684,  55  N.  W.  333. 
Genuineness  of  undented  signature. 

Cited  in  Sawin  v.  Union  Bldg.  &  Sav.  Asso.  95  Iowa,  480,  64  N.  W.  401,  holding 
genuineness  of  signed  exhibit  attached  to  answer  not  presumed,  though  not  denied 
under  oath. 
Validity  of  banking  customs. 

Cited  in  footnotes  to  Givan  v.  Bank  of  Alexandria,  47  L.  R.  A.  270,  which  holds 
sending  check  directly  to  drawee  bank  for  collection,  negligence;  Kershaw  v. 
Ladd,  44  L.  R.  A.  236,  which  holds  reasonable,  custom  of  banks  to  send  checks 
directly  to  drawee  bank  for  collection;  State  Bank  v.  Byrne,  21  L.  R.  A.  753, 
which  holds  bank's  custom  to  receive  checks  from  depositors  as  payment  inopera- 
tive as  against  one  not  party  to  custom. 

21  L.  R.  A.  448,  GAY  v.  ESSEX  ELECTRIC  STREET  R.  CO.  159  Mass.  238,  38 

Am.  St.  Rep.  415,  34  X.  E.  186. 
Liability    for    injury    to    trespassing    child. 

Approved  in  Gay  v.  Essex  Electric  Street  R.  159  Mass.  244,  34  X.  E.  258,  deny- 
ing right  to  recover  for  death  of  child  injured  by  unfastened  brake  while  playing 
on  cars  left  standing  unguarded  for  several  days  in  city  street;  Grindley  v.  Mc- 
Kechnie,  163  Mass.  495,  40  X.  E.  764,  denying  liability  of  owner  or  contractor  for 
death  of  trespassing  child  falling  into  trench;  Savannah,  F.  &  W.  R.  Co.  v. 
Beavers,  113  Ga.  413,  54  L.  R.  A.  321,  39  S.  E.  82,  holding  owner  not  liable  for 
drowning  of  child  of  six  in  excavation  on  premises;  Ritz  v.  Wheeling,  45  W.  Va. 
267,  43  L.  R.  A.  152,  31  S.  E.  993,  denying  right  of  recovery  for  drowning  of  child 
of  five  in  reservoir;  Ryan  v.  Towar,  128  Mich.  478,  55  L.  R.  A.  315,  92  Am.  St.  Rep.. 
481,  87  X.  W.  644,  holding  owner  not  liable  for  injury  to  girl  of  thirteen  by  over- 
shot water  wheel;  Richards  v.  Connell,  45  Xeb.  471,  63  X.  W.  915,  denying  re- 
covery for  drowning  of  child  in  pond;  Casey  v.  Maiden,  163  Mass.  508,  47  Am.  St. 
Rep.  473,  40  X.  E.  849,  denying  recovery  for  injury  to  boy  of  ten  by  falling  into 
manhole  while  walking  backward;  Holbrook  v.  Aldrich,  168  Mass.  17,  36  L.  R.  A- 
495,  60  Am.  St.  Rep.  364,  46  X.  E.  115,  denying  recovery  to  child  under  seven 
years  for  loss  of  fingers  by  interfering  with  coffee  grinder  in  store;  McGuiness  v. 
Butler,  159  Mass.  237,  38  Am.  St.  Rep.  412,  34  N.  E.  259,  denying  recovery  to  boy 
of  nine  injured  by  interfering  with  marble  slab  on  walk. 

Cited  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  233,  19  L.R.A.  (X.S.) 
1152,  122  Am.  St.  Rep.  503,  83  X.  E.  66,  11  Ann.  Gas.  981,  holding  a  water- 
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works  company  was  not  liable  for  the  death  of  a  child  who  comes  onto  its 
land  without  its  knowledge  and  falls  into  a  reservoir  about  which  it  is  play- 
ing and  is  drowned;  O'Leary  v.  Michigan  State  Teleph.  Co.  146  Mich.  253,  109 
N.  W.  434  (dissenting  opinion),  on  liability  for  injury  to  child  trespasser; 
Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  256,  19  L.R.A. (N.S.)  1152,  122 
Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  holding  railroad  company  not 
liable  for  injury  sustained  by  boy  playing  at  turntable;  New  York  C.  &  H. 
R.  R.  Co.  v.  Price,  16  L.R.A.(N.S.)  1105,  86  C.  C.  A.  502,  159  Fed.  332,  on 
liability  of  railroad  company  for  injury  sustained  by  child  coming  upon  its  prop- 
erty in  play. 

Cited  in  footnotes  to  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  829,  which  de- 
nies company's  liability  to  boys  hurt  while  playing  with  trolley  car  left  in  street, 
after  loosening  brake;  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground ;  Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825,  which  denies  liabil- 
ity of  railroad  company  for  injuries  to  child  playing  on  bridge  ties  in  fenced  rail- 
road yard;  Kaumeier  v.  City  Electric  R.  Co.  40  L.  R.  A.  385,  which  holds  leaving 
platform  car  without  brake  on  street  car  track  not  negligence  towards  children; 
Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284,  which  holds  owner  of  un- 
inclosed  city  lot  liable  for  injury  to  young  child  by  toppling  over  of  large  cement 
pipe  used  by  children  as  plaything. 

Cited  in  notes    (6   L.R.A. (N.S.)    908)    on  duty  towards  children  with   respect 
to  obstructions  or  defects  in  streets;    (19  L.R.A. (N.S.)   1113)   on  attractive  nui- 
sance;  (49  Am.  St.  Rep.  416,  420)  on  negligence  in  dealing  with  children. 
Contributory  negligence   of  child. 

Cited  in  Baker  v.  Seaboard  Air  Line  R.  Co.  150  N.  C.  567,  29  L.R.A. (N.S.) 
850,  64  S.  E.  506,  17  Ann.  Cas.  351,  denying  recovery  for  death  of  boy  fifteen 
years  old,  lacking  one  month,  who  jumped  off  work  train  going  thirty  miles 
an  hour,  between  the  rails. 

21  L.  R.  A.  449,  COM.  v.  JOSLIN,  158  Mass.  482,  33  N.  E.  653. 
Unlawful  sales  of  liquor. 

Cited  in  Com.  v.  Gould,  158  Mass.  507,  33  N.  E.  656,  holding  evidence  showing 
that  minor  purchased  liquor  for  sick  mother  inadmissible;  State  v.  Neal,  133  N. 
C.  691,  45  S.  E.  756,  holding  druggist  not  liable  for  act  of  clerk  in  selling  intoxi- 
cating liquor  unlawfully,  without  his  knowledge,  and  against  his  orders;  State 
v.  Nichols,  67  W.  Va.  663,  33  L.R.A.(N.S.)  425,  69  S.  E.  304,  21  Ann.  Cas.  184r 
holding  that  sale  of  liquor  to  minor  is  illegal  although  vendor  believes  that 
minor  is  buying  as  agent  for  another  whose  identity  is  unknown ;  Com.  v. 
Mixer,  207  Mass.  143,  31  L.R.A. (N.S.)  468,  93  N.  E.  249,  20  Ann.  Cas.  1152, 
to  the  point  that  persons  may  be  convicted  of  illegally  selling  liquor  on  Sunday  to 
one  whom  he  supposed  to  be  guest;  Ollre  v.  State,  57  Tex.  Crim.  Rep.  540,  123  S. 
W.  1116  (dissenting  opinion),  on  absence  of  criminal  liability  of  master  for 
illegal  sales  of  intoxicating  liquors  by  servant  without  authority  and  against 
instructions;  Com.  v.  Riley,  196  Mass.  62,  10  L.R.A. (N.S.)  1123,  81  N.  E.  881, 
holding  to  convict  master  for  act  of  servant  government  must  show  master  par- 
ticipated in  or  countenanced  act  or  otherwise  approved  of  it. 

Cited  in  notes   (3  L.R.A.(N.S.)   1197)   on  penal  liability  for  sale  of  liquors  tq 
minor  acting  as  agent  for  adult;   (16  L.R.A.(N.S.)  790)  on  criminal  responsibility 
for  sale  of  liquor  by  partner,  servant,  or  agent;    (25  L.R.A. (N.S.)   669)  on  ignor- 
ance of  minority  of  purchaser  of  liquor  as  defense  to  prosecution  for  sale. 
L.R.A.  Au.  Vol.  III.— 54. 
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—  Knowledge    of    Intended    use. 

Approved  in  Owens  v.  People,  56  111.  App.  570,  holding  sale  of  liquor  by  drug- 
gist, under  permit  restricting  use,  legal  when  he  acted  in  good  faith ;  State  v. 
Shinn.  63  Kan.  642,  66  Pac.  650,  holding  druggist  not  criminal  because  he  believed 
that  liquors  sold  were  intended  for  unlawful  use  when  in  fact  they  were  pur- 
chased for  lawful  purpose. 

21  L.  R.  A.  454,  CRERAR  v.  WILLIAMS,  145  111.  625,  34  X.  E.  467. 
Charitable    use. 

Cited  in  Kemmerer  v.  Kemmerer,  233  111.  331,  122  Am.  St.  Rep.  169,  84  X.  E. 
256,  holding  orphans'  home  for  friendless  and  orphan  poor  of  all  denominations 
is  charity;  Re  Graves,  242  111.  27,  24  L.R.A.(N.S.)  285,  134  Am.  St.  Rep.  302,  89 
X.  E.  672,  17  Ann.  Gas.  137,  holding  gift  of  money  to  be  used  in  erecting 
drinking  fountain  for  horses  and  bronze  statue  of  horse  in  park  is  for  charit- 
able use;  Mason  v.  Bloomington  Library  Asso.  143  111.  App.  46,  holding  gift 
to  establish  art  studio  or  art.  gallery  and  studio  in  connection  with  library 
association  is  for  charitable  use;  Woman's  Christian  Xat.  Library  Asso.  v. 
Fordyce,  79  Ark.  538,  7  L.R.A.(X.S.)  494,  86  S.  W.  417,  holding  property 
acquired  under  an  act  of  Congress  for  the  purpose  of  maintaining  a  library 
thereon  for  the  benefit  of  the  public  and  the  members  of  the  organization,  is 
not  subject  to  sale  on  execution  for  a  tort,  the  corporation  only  being  a  char- 
itable trust;  Webster  City  v.  Wright  County,  144  Iowa,  507,  24  L.R.A.(X.S.) 
1208,  123  X.  W.  193,  holding  a  public  library  was  an  educational  institution  with- 
in the  meaning  of  an  act  exempting  such  from  taxation. 

Cited  in  note      (63  Am.   St.  Rep.  254,  261)    on  what  are  charitable  uses   or 
trusts. 
Validity  of  charitable  trusts. 

Approved  in  Trafton  v.  Black,  187  111.  38,  58  X.  E.  292,  sustaining  validity  of 
bequest  to  executors  for  erection  of  church  buildings  upon  sites  and  of  denomina- 
tion to  be  selected  by  executors  from  those  named  in  will ;  Trustees  of  Schools  v. 
Petefish,  181  111.  259,  54  X.  E.  920,  holding  that  equity  would  enforce  devise  to 
"the  school"  of  specified  town,  in  trust  for  teaching  religion  and  morals ;  Hoeffer 
v.  Clogan,  171  111.  468,  40  L.  R.  A.  732,  63  Am.  St.  Rep.  241,  49  X.  E.  527,  sus- 
taining validity  of  devise  in  trust  to  religious  society  for  masses,  as  charitable 
bequest;  Morgan  v.  Grand  Prairie  Seminary,  70  111.  App.  583,  sustaining  validity 
of  bequest  for  education  of  boys  between  certain  ages,  residents  of  state,  unable 
to  educate  themselves;  Lackland  v.  Walker,  151  Mo.  255,  52  S.  W.  414,  holding 
that  equity  may  direct  sale  of  property  devoted  to  charity  or  modify  directions 
concerning  alienation  thereof;  Ingraham  v.  Ingraham,  169  111.  451,  48  X.  E.  561, 
holding  trust  to  accumulate  for  charitable  purposes  not  within  rule  against  per- 
petuities, in  absence  of  statute;  Alden  v.  St.  Peter's  Parish,  158  111.  637,  30  L. 
R.  A.  234,  footnote  p.  232,  42  X.  E.  392,  holding  gift  to  rector,  etc.,  of  unincor- 
porated religious  seciety  for  church  purposes,  for  charitable  use;  Re  John,  30  Or. 
516,  36  L.  R.  A.  249,  footnote  p.  242,  41  Pac.  341,  sustaining  bequest  for  mainte- 
nance of  free  public  schools;  Brigham  v.  Peter  Bent  Brigham  Hospital,  126  Fed. 
799,  holding  that  devise  to  executors  of  residue  of  estate  for  charity,  to  be  ad- 
ministered through  corporation  to  be  formed,  vests  immediately  upon  testator's 
death,  and  is  not  conditional  upon  formation  of  corporation. 

Cited  in  Welch  v.  Caldwell,  226  111.  498,  80  X.  E.  1014,  holding  where  widow, 
had  large  discretion  as  to  particular  charitable  purposes,  but  could  not  devote 
estate  to  other  than  charitable  uses  such  discretion  was  not  equivalent  of 
making  will  for  testator;  Codman  v.  Brigham,  187  Mass.  313.  105  Am.  St.  Rep. 
394,  72  X.  E.  1008,  holding  where  will  provided  for  creation  of  corporation  to 
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establish  hospital  nothing  passed  to  corporation  under  will  directly,  but  it 
was  to  take  by  conveyance  from  trustees,  and  that  such  gift  would  not  fail 
though  it  should  prove  impossible  to  establish  corporation;  Re  Xelson,  81  Xeb. 
817,  116  X.  W.  971,  on  doctrine  of  cy  pres;  Tincher  v.  Arnold,  7  L.R.A.(X.S-) 
475,  77  C.  C.  A.  649,  147  Fed.  009.  8  Ann.  Cas.  917,  holding  gift  of  fund  to  be 
accumulated  part  of  which  is  to  be  used  to  erect  school  building  to  educate  boys 
between  ages  of  12  and  18,  who  are  unable  to  educate  themselves  and  balance 
to  be  kept  at  interest,  and  net  income,  with  exception  of  small  sum  to  keep 
burial  lot  in  repair,  to  be  used  to  pay  teachers  for  such  school,  does  not  offend 
against  rule  of  perpetuities,  is  not  void  for  remoteness,  nor  for  indefiniteness, 
and  may  be  carried  out  by  using  part  of  income  for  essentials  other  than 
teachers'  salaries  under  doctrine  of  cy  pres. 

Cited  in  footnotes  to  Philadelphia  v.  Masonic  Home,  23  L.  R.  A.  545,  which 
holds  home,  open  to  Free  Masons  only,  not  exempt  as  charity;  People  ex  rel. 
Ellert  v.  Cogswell,  35  L.  R.  A.  269,  which  sustains  trust  for  educating  boys  and 
girls  not  confined  to  poor  ones;  Johnson  v.  Johnson,  22  L.  R.  A.  179,  which  holds 
devise  to  trustees  for  some  charitable  purpose,  with  preference  for  something 
of  educational  nature,  bad  for  indefiniteness;  Teele  v.  Bishop  of  Derry,  38  L. 
R.  A.  629,  "which  denies  right  to  divert  fund,  bequeathed  for  building  of  chapel 
which  people  became  too  poor  to  support,  for  repair  of  neighboring  parish  church ; 
People  v.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property  among 
such  charitable  and  benevolent  institutions  as  trustee  shall  choose,  void  for  in- 
definiteness; Webster  v.  Wiggin,  28  L.  R.  A.  510,  which  holds  charitable,  gift 
to  promote  efficiency  of  public  schools;  People  ex  rel.  Xew  York  Inst.  for  Blind 
v.  Fitch,  38  L.  R.  A.  591,  which  holds  incorporated  institution  for  blind,  largely 
supported  by  state,  subject  to  visitations  and  rules  of  board  of  charities;  Glad- 
ding v.  St.  Matthew's  church,  65  L.R.A.  225,  which  holds  that  legacy  to  a  particu- 
lar church  will  not  be  administered  cy  pres  after  termination  of  its  existence  in 
behalf  of  deaf  mutes  for  whose  benefit  the  church  was. 

Cited  in  notes   (14  L.R.A.(N.S.)   52,  57,  63,  67,  77,  100,  148,  149,  150)   on  en- 
forcement of  general  bequest  for  charity  or  religion;    (5  Eng.  Rul.  Cas.  578)   on 
invalidity  of  charitable  bequest  for  indefiniteness. 
Disposition  of  lapsed  or  void  legacies. 

Cited  in  English  v.  Cooper,  183  111.  208,  55  X.  E.  687,  Affirming  83  111.  App. 
153,  holding  that  lapsed  gifts  of  personal  property  fall  into  general  residuary 
bequest  unless  contrary  intention  appears;  Dorsey  v.  Dodson,  104  111.  App.  592, 
holding  that  lapsed  legacies  or  void  gifts  of  personalty  fall  into  general  residuary 
bequest  in  absence  of  other  intention. 

Distinguished  in  Dunshee  v.  Dunshee,  251  111.  412,  96  X.  E.  298,  holding  that 
devise  to  widow  does   not  become   lapsed  devise   upon  renunciation,   but  passes 
under  residuary  clause  covering  real  estate. 
Equitable  conversion. 

Approved  in  Glover  v.  Condell,  163  111.  580,  35  L.  R.  A.  367,  45  N.  E.  173, 
holding  will  directing  executors  to  pay  legacies  from  proceeds  of  real  estate,  be- 
quest of  personalty;  Xevitt  v.  Woodburn,  175  111.  382,  51  X.  E.  593,  holding 
devise  of  real  estate  to  trustees,  to  be  sold  and  proceeds  distributed,  one  of 
money;  Dorsey  v.  Dodson,  104  111.  App.  592,  holding  devise  of  land,  to  be  con- 
verted into  money  and  distributed,  one  of  personalty;  English  v.  Cooper,  183 
111.  208,  55  X.  E.  687,  Affirming  83  111.  App.  153,  holding  gift  of  real  estate  to 
be  converted  into  money  for  distribution,  a  bequest  of  money;  Primm  v.  Primm, 
111  111.  App.  247,  holding  that  direction  in  will  to  change  property  from  realty 
to  personalty  should  be  construed  as  devise  of  personal  property;  Lash  v.  Lash, 
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209  111.  604,  70  N.  E.  1049,  holding  that  direction  of  testator  to  sell  lands  and 
divide  proceeds  in  specified  amounts  among  children  effects  equitable  conversion; 
Dorsey  v.  Dodson,  203  111.  36,  67  X.  E.  395,  denying  application  of  doctrine  of 
equitable  conversion  when  change  from  realty  to  personalty  unnecessary  to  ac- 
complish lawful  purposes  of  will. 

Cited  in  Burbach  v.  Burbach,  217  111.  550,  75  N.  E.  519,  holding  where  tes- 
tator devises  land  to  be  sold  by  his  executors  or  trustees  and  proceeds  are  to  be 
divided,  proceeds  are  regarded  as  personal  property. 
Construction   of  trill. 

Cited  in  Smith  v.  Dellitt,  249  111.  115,  94  X.  E.  113,  holding  that  in  con- 
struing will  word  "or"  may  be  construed  to  mean  "and"  as  where  estate  is 
given  to  devisee  "or  his  heirs;"  Perrine  v.  Reed,  155  111.  App.  219,  holding  that 
where  will  directs  sale  of  land  and  division  of  proceeds,  equity  will  treat  gift 
as  one  of  personal  property;  Cary  v.  Slead,  220  111.  511,  77  X.  E.  234,  holding 
where  neither  of  two  possible  constructions  of  will  is"  in  conflict  with  law  or 
public  policy  only  duty  of  court  is  to  ascertain  and  give  effect  to  testator's 
intention;  Fifer  v.  Allen,  228  111.  512,  81  X.  E.  1105,  holding  purpose  of  con- 
struction is  to  ascertain  intention  of  testator,  which  will  be  carried  out  when 
not  contrary  to  law  or  public  policy.  9 

Cited  in  note    (129  Am.   St.   Rep.   91)    on  jurisdiction   of  equity  to  construe 
will. 
Rnle   against   perpetuities. 

Cited  in  Franklin  v.  Hastings,  253  111.  51,  97  X.  E.  265,  holding  that  gift 
to  charity  is  not  within  rule  against  perpetuities;  Pierce  v.  Stevens,  205  Mass. 
222,  91  X.  E.  319,  to  the  point  that  gift  may  be  made  to  charity  not  in  esse  at 
the  time,  provided  there  is  no  gift 'of  property  in  first  instance,  or  perpetuity  in 
prior  taker;  Clearspring  Trop.  v.  Blough,  173  Ind.  26,  88  X.  E.  511,  on  applica- 
tion of  statute  against  perpetuities  to  devises  for  charity;  French  v.  Calkins,  252 
111.  256,  96  N.  E.  877,  holding  that  bequests  to  charity  are  not  subject  to 
rule  against  perpetuities,  unless  there  is  some  preceding  estate  which  is  void 
under  that  rule. 

Cited  in  note    (49  Am.   St.  Rep.   127)    on  rule  against  perpetuities. 

21  L.  R.  A.  467,  BROWN  v.  WRIGHT,  58  Ark.  20,  22  S.  W.  1022. 
Presumption  as  to  foreign  law. 

Cited  in  Kennebrew  v.  Southern  Automatic  Electric  Shock  Mach.  Co.  106  Ala. 
379,  17  So.  545,  holding  that  law  of  forum  is  applied  in  absence  of  proof  of  law 
of  other  state;  Watford  v.  Alabama-Florida  Lumber  Co.  152  Ala.  184,  44  So. 
567,  on  presumption  as  to  law  of  foreign  state;  Banco  de  Sonora  v.  Bankers' 
Mut.  Casualty  Co.  124  Iowa,  587,  104  Am.  St.  Rep.  367,  100  X.  W.  532,  holding 
common  law  not  presumed  to  be  in  force  in  Mexico;  Mathieson  v.  St.  Louis  &  S. 
F.  R.  Co.  219  Mo.  551,  118  S.  W.  9,  holding  common  law  not  presumed  to  be 
in  force  in  Kansas. 

Annotation  cited  in  Columbia  Bldg.  &  L.  Asso.  v.  Rice,  68  S.  C.  240,  47  S.  E. 
63,  1  Ann.  Cas.  239,  holding  common  law  is  presumed  to  prevail  in  Virginia; 
Crosby  v.  Seaboard  Air  Line  R.  Co.  81  S.  C.  30,  61  S.  E.  1064,  holding  court  of 
one  state  will  not  presume  law  of  sister  state,  whatever  its  historical  origin,  ia 
contrary  to  common  law  as  administered  by  former. 

Cited  in  footnotes  to  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  25  L.  R.  A.  81,  which 
denies  presumption  of  similarity  between  local  laws  of  forum  and  other  state; 
Bath  Gaslight  Co.  v.  daffy,  36  L.  R.  A.  664,  which  holds  law  of  forum  will  be  ap- 
plied on  failure  to  prove  law  of  other  state;  Aslanian  v.  Dostumian,  47  L.  R.  A. 
495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  prevail* 
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in  Asiatic  Turkey;  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A.  139, 
which  denies  presumption  that  statutory  restrictions  on  alienation  of  interests 
•of  cestui  que  trust  are  law  of  other  state. 

Cited  in  notes   (67  L.R.A.  41,  58)  on  how  case  determined  when  proper  foreign 
law  not  proved;    (85  Am.  St.  Rep.  562)   on  presumption  as  to  foreign  law;    (113 
Am.  St.  Rep.  875,  878)   on  proof  of  foreign  laws  and  their  effect. 
Estoppel. 

Approved  in  Martin  v.  Hickman,  64  Ark.  220,  41  S.  W.  852,  denying  ratifica- 
tion because  of  acceptance  of  advantages  by  principal  ignorant  of  facts. 

Cited  in  footnotes  to  O'Connor  v.  Clark,  29  L.  R.  A.  607,  which  holds  one  per- 
mitting another  to  have  name  and  occupation  painted  on  wagon  estopped  to 
assert  title  as  against  innocent  purchaser;  Thompson  v.  New  South  Coal  Co.  62 
L.  R.  A.  551,  which  holds  acceptance  of  portion  of  purchase  money  insufficient  to 
•estop  principal  from  asserting  invalidity  of  unauthorized  contract  made  by  agent. 

Cited  in  note   (22  L.  R.  A.  258)   on  estoppel  of  landowner  by  allowing  record 
title  to  remain  in  another. 
>l  ;  =  sl>;i  ml   as  wife's  trustee. 

Cited  in  footnote  to  Stearns  v.  Fraleigh,  39  L.  R.  A.  705,  which  sustains  right 
to  appoint  husband  trustee  of  property  conveyed  by  him  in  trust  for  wife  and 
children. 

Cited  in  notes  (6  L.R.A.  (N.S.)  383)  on  creation  of  trust  by  investment  by  hus- 
band in  own  name  of  wife's  separate  property  in  real  estate;    (90  Am.  St.  Rep. 
523)   on  attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Ratification  of  agent's  act. 

Cited  in  Bank  of  Batesville  v.  Maxey,  76  Ark.  480,  88  S.  W.  968,  holding  bank 
•did  not  ratify  act  of  its  attorneys  i-n  giving  person  not  party  to  note  receipt 
for  payment  by  retaining  the  money  paid  to  it  by  attorneys,  where  it  could  not 
have  returned  it  without  risk  of  injury  to  itself  or  sureties. 

:21  L.  R.  A.  474,  CONLIN  v.  SAN  FRANCISCO,  99  Cal.  17,  37  Am.  St.  Rep.  17, 

33  Pac.  753. 
Appropriations   of   pnblic   money. 

Approved  in  Molineux  v.  State,  109  Cal.  381,  50  Am.  St.  Rep.  49,  42  Pac.  34, 
holding  retrospective  statute  providing  payment  of  interest  on  mere  moral  obli- 
gation unconstitutional;  Conlin  v.  San  Francisco,  114  Cal.  410,  33  L.  R.  A.  754, 
footnote  p.  752,  46  Pac.  279,  denying  legislative  right  to  direct  use  of  city  money 
to  pay  claim  based  on  merely  moral  obligation;  Taylor  v.  Mott,  123  Cal.  500,  56 
Pac.  256,  holding  firemen's  relief  statute  unconstitutional  as  creating  a  liability 
Tiot  previously  existing;  Powell  v.  Phelan,  138  Cal.  274,  71  Pac.  335,  holding 
juror's  fee  statute  invalid  as  being  mere  legislative  gift;  Allen  v.  State  Auditors, 
122  Mich.  328,  47  L.  R.  A.  119,  80  Am.  St.  Rep.  573,  81  N.  W.  113,  holding  joint 
resolution  providing  compensation  to  unjustly  convicted  man  invalid  as  being 
for  private  purpose. 

Cited  in  Steele  County  v.  Erskine,  39  C.  C.  A.  178,  98  Fed.  219,  sustaining 
retroactive  statute  conferring  power  on  county  to  make  contract  previously  ad- 
judged invalid. 

Cited  in  footnotes  to  Re  Stanford,  45  L.  R.  A.  788,  which  holds  statute  exempt- 
ing certain  persons  from  liability  for  inheritance  tax  invalid;  Dodge  v.  Mission 
Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  construction  and  operation  of 
sugar  mills  a  private  purpose  not  authorizing  taxation;  Pritchard  v.  Magoun, 
46  L.  R.  A.  381,  which  authorizes  taxes  to  aid  in  building  for  highway  and  rail- 
way purposes  toll  bridge  owned  by  private  corporation ;  Board  of  Education  v. 
State,  25  L.  R.  A.  770,  which  holds  unconstitutional,  act  authorizing  board  of 
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education  to  levy  tax  to  pay  claim  for  which  no  obligation  exists;  Opinion  of 
Justices,  49  L.  R.  A.  564,  which  holds  legislative  right  to  appropriate  money  for 
widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether  public  good  will  be 
served;  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds  bounty  for  killing 
coyotes;  State  ex  rel.  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  holds  that 
legislature  cannot  appropriate  money  from  public  funds  to  redeem  warrants  in 
hands  of  innocent  purchasers,  issued  under  invalid  law;  People  ex  rel.  Einsfeld 
v.  Murray,  32  L.  R.  A.  344,  which  holds  valid  law  graduating  according  to  popu- 
lation of  cities,  excise  taxes  which  are  divided  between  cities  and  state. 

Distinguished  in  People  ex  rel.  Dady  v.  Prendergast,  144  App.  Div.  318,  128. 
N.  Y.  Supp.  1082,  holding  that  where  action  of  city  is  defective  but  defect  is  not 
jurisdictional,  act  may  be  legalized  by  legislature  and  money  due  thereunder 
paid. 

Disapproved  in  Erskine  v.  Steele  County,  87   Fed.  G3.5,  holding  invalid  claim 
for  transcribing   records   of   new   county   may   be   validated   by   legislature   and 
such   action   dop«   not   violate   constitutional    prohibition    against   donations   ty 
state  or  county  to  individuals. 
Municipal   liability   for  local   improvements. 

Cited  in  Union  Trust  Co.  v.  California,  154  Cal.  726,  24  L.R.A.  (N.S.)  1115,  99 
Pac.  183,  holding  that  in  California  provision  in  contract  that  city  shall  not  be 
liable  will  prevent  recovery  against  city,  if  assessments  fail  to  discharge  cost  of 
work. 

Cited  in  note  (32  L.R.A. (N.S.)  164)  on  liability  of  municipality  failing  to 
enforce  assessments  for  improvements. 

21  L.  R.  A.  478,  STATE  v.  McGUIRE,  24  Or.  366,  33  Pac.  666. 
Possession  of  unlawful  object  as  basis  of  liability. 

Approved  in  Dickhaut  v.  State,  85  Md.  463,  36  L.  R.  A.  766,  60  Am.  St.  Rep, 
332,  37  Atl.  21,  holding  statute  prohibiting  possession  of  game  during  certain 
months  inapplicable  to  game  lawfully  killed  in  another  state. 

Cited  in  Ex  parte  McClain,  134  Cal.  112,  54  L.  R.  A.  780,  86  Am.  St.  Rep.  243r 
66  Pac.  69,  sustaining  ordinance  making  it  unlawful  to  have  possession  of  lot- 
tery ticket;  State  v.  Fisher,  53  Or.  41,  98  Pac.  713,  holding  statute  making  it 
misdemeanor  to  have  possession  of  part  of  deer  during  close  season  does  not  make 
it  unlawful  to  have  possession  during  close  season  of  hams  of  deer  killed  in  open 
season. 

Cited  in  note   (39  L.  R.  A.  591)  on  governmental  control  over  right  of  fishery. 

Distinguished  in  State  v.  Schuman,  36  Or.  20,  47  L.  R.  A.  155,  footnote  p.  153, 
78  Am.  St.  Rep.  754,  58  Pac.  661,  holding  that  statute  making  it  unlawful  to  sell 
trout  applies  to  that  shipped  from  state  where  lawfully  caught. 

Denied  in  Smith  v.  State,  155  Ind.  621,  51  L.  R.  A.  409,  58  N.  E.  1044  (dis- 
senting opinion),  majority  holding  possession  of  quail  during  close  season  unlaw- 
ful, though  procured  during  open  season;  Javins  v.  United  States,  11  App.  D.  C. 
351,  holding  possession  of  game  during  close  season  unlawful,  regardless  of  where 
taken  or  killed. 
Construction  of  statute. 

Cited  in  Dutro  v.  Ladd,  50  Or.  123,  91  Pac.  459,  holding  sections  of  statute  in- 
cluded in  same  act  and  adopted  at  same  time  must  be  considered  together  and 
if  possible,  so  construed  that  all  provisions  of  each  section  will  be  made  effective. 

Cited  in  note  (42  Am.  St.  Rep.  144)   on  construction  of  game  laws. 
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21  L.  R.  A.  483,  SCHILTZ  v.  ROEN1TZ,  86  Wis.  31,  39  Am.  St.  Rep.  873,  56 

N.  W.  194. 
Parent's  right  of  custody. 

Cited  in  Markwell  v.  Pereles,  95  Wis.  414,  69  N.  W.  798,  holding  that  father 
lias  right  to  care  and  custody  of  child  if  suitable  person;  Johnston  v.  Johnston, 
89  Wis.  420,  G2  N.  W.  181,  holding,  if  father  unfit,  custody  may  be  awarded 
mother  or  another  in  best  interests  of  child;  Jones  v.  Bowman,  13  Wyo.  93,  67 
L.R.A.  864,  77  Pac.  439,  holding  much  weight  is  to  be  accorded  to  consideration 
of  keeping  family  together  in  proceeding  involving  custody  of  child. 
Right  of  adoption. 

Cited  in  Parsons  v.  Parsons,  101  Wis.  81,  70  Am.  St.  Rep.  894,  77  N.  W.  147, 
holding  notice  to  parent  necessary  to  determine  question  of  abandonment;  Re 
McCormick,  108  Wis.  238,  81  Am.  St.  Rep.  890,  84  N.  W.  148,  holding  adoption 
without  consent  of  living  parent  invalid  where  abandonment  not  judicially  deter- 
mined; Woodward's  Appeal,  81  Conn.  168,  70  Atl.  453,  on  effect  of  decree  of 
adoption  under  Wisconsin  statute  as  respects  natural  parents  not  domiciled  in 
Wisconsin;  Beatty  v.  Davenport,  45  Wash.  559,  122  Am.  St.  Rep.  937,  88  Pac. 
1109,  13  Ann.  Cas.  585,  holding  order  of  adoption  is  subject  to  collateral  attack 
by  parents  not  party  or  privy  thereto  in  habeas  corpus  proceeding  for  possession 
of  children;  Sullivan  v.  People,  224  111.  476,  79  N.  E.  695,  modifying' 126  111. 
App.  395,  holding  decree  of  adoption  void  as  to  father  without  notice. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 

Cited  in  notes  (18  L.R.A.  (N.S.)  927;  30  L.R.A.  (N.S.)  148,  149)  on  validity 
of  adoption  without  consent  of  parents;  (39  Am.  St.  Rep.  222)  on  adoption  of 
children. 

21  L.  R.  A.  487,  JACKSONVILLE,  ST.  A.  &  H.  RIVER  R.  CO.  v.  MITCHELL, 
32  Fla.  77,  13  So.  673. 

Husband's  right   of   action   for   injury   to   wife. 

Cited  in  Withey  v.  Pere  Marquette  R.  Co.  141  Mich.  417,  1  L.R.A.(N.S.)  357, 
113  Am.  St.  Rep.  533,  104  N".  W.  773,  7  Ann.  Cas.  57,  holding  contract  to  carry 
plaintiff  and  his  wife  and  their  common  baggage  was  contract  with  plaintiff. 

Cited  in  footnote  to  Aiken  v.  Southern  R.  Co.  62  L.R.A.  666,  which  holds  hus- 
band's purchase  of.  and  payment  for  ticket  for  wife  not  a  contract  with  the  hus- 
band for  safe  transportation  of  wife. 

Distinguished  in  Aiken  v.  Southern  R.  Co.  118  Ga.  122,  62  L.R.A.  669,  98  Am. 
St.  Rep.  107,  44  S.  E.  828,  holding  mere  purchase  of  ordinary  ticket  by  husband 
even  though  he  pays  for  it,  does  not  constitute  contract  between  purchaser  and 
carrier  for  safe  transportation  of  wife. 

Disapproved  in  Aiken  v.  Southern  R.  Co.  118  Ga.  122,  62  L.R.A.  669,  foot- 
note p.  666,  98  Am.  St.  Rep.  107,  44  S.  E.  828,  holding  mere  purchase  of  ordinary 
ticket  by  husband  for  wife  does  not  constitute  contract  between  him  and  com- 
pany for  her  safe  transportation,  sufficient  to  give  him  right  of  action  for  in- 
jury to  her  from  negligence  of  carrier. 
Carrier  and  passenger. 

Cited  in  Chudnovski  v.  Eckels,  232  111.  318,  83  N.  E.  846,  holding  contract 
between  carrier  and  passenger  is  inferred  from  mere  fact  of  the  relation. 

21  L.  R.  A.  489,  WILLIAMS  v.  VANDERBILT,  145  111.  238,  36  Am.  St.  Rep.  486, 

34  N.  E.  476. 
Construction   of  mechanic's  lien  statute. 

Approved  in  May,  P.  &  B.  Brick  Co.  v.  General  Engineering  Co.  180  111.  540. 
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54  N.  E.  638,  Affirming  76  111.  App.  380,  holding  that  mechanic's  lien  must  be 
strictly  construed  because  in  derogation  of  common  law. 

Cited  in  Turnes  v.  Brenckle,  249  111.  401,  94  N.  E.  495,  holding  that  statutes 
giving  mechanics'  lien  must  be  strictly  construed;  Eastern  Ohio  Oil  Co.  v.  Mc- 
Evoy,  75  Kan.  517,  89  Pac.  1048,  holding  interest  of  holder  of  oil  and  gas  lease 
will  not  support  mechanic's  lien  under  statute. 

Cited  in  note   (23  L.R.A.  (X.S.)    602)   on  power  of  lessee  or  vendee  to  subject 
owner's  interest  to  mechanics'  liens. 
Surrender    of   leased    premises. 

Approved  in  Edmonds  v.  Mounsey,  15  Ind.  App.  404,  44  N.  E.  196,  holding 
that  one  tenant  in  common  cannot  bind  cotenants  by  surrender  without  consent; 
Goldstein  v.  Reynolds,  190  111.  127,  60  X.  E.  65,  holding  party  entitled  to  in- 
struction on  his  theory  of  surrender  and  its  effect,  when  opponent  has  had  like 
instruction;  Alschuler  v.  Schiff,  164  111.  304,  45  N.  E.  424,  holding  admissible, 
evidence  tending  to  show  surrender  of  sealed  lease  and  acceptance  thereof. 

Cited  in  Perkins  v.  Potts,  52  Neb.  115,  71  N.  W.  1017,  holding  tenant's  attorn- 
ment  to  third  party  void  without  landlord's  consent  by  grant  or  otherwise;  Rec- 
tor v.  Hartford  Deposit  Co.  190  111.  385,  60  N.  E.  528,  holding  surrender  of  writ- 
ten lease  may  be  by  parol  and  inferred  from  conduct  of  parties;  Rector  v.  Hart- 
ford Deposit  Co.  192  111.  App.  558,  stating  rule  that  surrender  of  lease  may  be 
inferred  from  conduct  of  parties;  Grommes  v.  St.  Paul  Trust  Co.  147  111.  649, 
.37  Am.  St.  Rep.  248,  35  N.  E.  820,  holding  landlord  estopped  from  denying  con- 
sent to  surrender  by  creating  new  tenancy;  Palmer  v.  Myers,  79  111.  App.  412, 
holding  consent  to  surrender  of  lease  may  be  inferred  from  reletting  to  another 
after  vacation. 

Cited  in  notes  (114  Am.  St.  Rep.  718)  on  rights  of  landlord  on  abandonment  of 
premises  by  tenant;  (15  Eng.  Rul.  Cas.  524)  on  what  constitutes  a  surrender 
of  a  lease. 

Distinguished  in  Hoerdt  v.  Hahne,  91   111.   App.  521,  holding  lessee  not  dis- 
charged from  covenant  to  pay  rent  by  landlord's  receipt  of  rent  from  assignee. 
Liability  for  improvements  on   leased  premises. 

Cited  in  Crandall  v.  Sorg,  198  111.  61,  64  N.  E.  769,  Reversing  99  111.  App.  29, 
holding  lessor  not  liable  to  liens  for  labor  and  material  for  improvements,  unless 
.authorizing  them;  Carey-Lombard  Lumber  Co.  v.  Jones,  187  111.  210,  58  X.  E. 
347,  holding  lessor's  title  subjected  to  liens  when  authorizing  erection  of  buildings 
upon  demised  premises;  Green  v.  McDonald,  75  Vt.  96,  53  Atl.  332,  denying  equit- 
able lien  in  absence  of  contract  looking  toward  it,  or  fraud  upon  which  to  base 
it ;  Morris  v.  Marsh,  3  Alaska,  145,  holding  acquiescence  by  lessor  in  improve- 
ment by  lessee  does  not  subject  reversion  to  mechanics'  liens  therefor;  Whit- 
-comb  v.  Gans,  90  Ark.  473,  119  S.  W.  676,  holding  where  lessee  was  to  make 
improvements  and  be  reimbursed  by  allowance  upon  rent,  lien  lies  for  materials 
furnished  lessee;  Diederich  v.  Rose,  228  111.  616,  81  N.  E.  1140,  holding  under 
lease  providing  that  in  case  of  reletting  to  new  lessee  he  should  take  improve- 
ments made  by  first  lessee  at  appraisal,  first  lessee  has  no  equitable  lien  as 
against  purchasers;  Sorg  v.  Crandall,  233  111.  84,  84  X.  E.  181,  holding  interests 
of  all  owners  who  acted  together  in  making  improvement  is  reached  by  filing 
claim  of  lien  stating  name  of  owner  contracted  with  and  giving  description  of 
property  sought  to  be  charged. 

Cited  in  note  (81  Am.  St.  Rep.  166,  169,  178,  182)  on  what  are  betterments,  and 
allowance  therefor. 

Distinguished  in  McXicholas  v.  Tinsler,  127  111.  App.  393,  holding  when  owner 
of  leasehold  makes  contract  for  improvement,  in  which  owner  of  fee  does  not 
join,  prima  facie  only  leasehold  interest  of  lessee  is  rendered  subject  to  lien. 
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^—  In  reliance  on   defective  title. 

Cited  in  Butler  v.  Butler,  164  111.  180,  45  N.  E.  426,  holding  reimbursement  not 
allowed  for  improvements  while  relying  on  defective  title,  except  when  owners 
seek  equitable  relief;  Ames  v.  Witbeck,  179  111.  482,  53  N.  E.  969,  holding  good 
faith  essential  to  reimbursement  for  improvements  while  relying  on  defective^ 
title. 
Rig-hts  as  to  forfeiture. 

Cited  in  Crandall  v.  Sorg,  99  111.  App.  29,  holding  that  owner  of  lien  must  pay 
arrears  to  acquire  lessee's  rights  upon  forfeiture;  Morrison  v.  Smith,  90  Md.  83, 
44  Atl.  1031,  holding  landlord's  right  of  forfeiture  for  nonpayment  not  waived, 
by  subsequent  receipt  of  rent;  Tober  v.  Collins,  130  111.  App.  338,  holding  re- 
ceipt of  rent  without  knowledge  of  existence  of  cause  of  forfeiture  does  not 
operate  as  waiver  of  right  to  insist  upon  forfeiture. 

Cited  in  notes   (24  L.R.A.  (N.S. )    1065)    on  delay  of  landlord  in  enforcing  for- 
feiture as  waiver;    (47  Am.  St.  Rep.  197,  120  Am.  St.  Rep.   63)    on  waiver  of." 
forfeiture  of  lease. 
Parole   release   of   sealed  contract. 

Cited  in  Richmond  v.  Radke,  132  111.  App.  475,  holding  contract  under  seat 
may  be  released,  abrogated  or  surrendered  by  parol. 

21  L.  R.  A.  493,  UPTON  v.  HUME,  24  Or.  420,  41  Am.  St.  Rep.  863,  33  Pac.  810.. 
l,il>ol   of  candidates  and  officers. 

Cited  in  Bee  Pub.  Co.  v.  Shields,  68  Neb.  760,  99  N.  W.  822,  holding  repeti- 
tion of  rumors  charging  public  officer  with  criminal  conduct  in  office,  without 
investigation  of  their  truth,  is  not  privileged;  Advertiser  Co.  v.  Jones,  169  Ala.. 
205,  53  So.  759,  holding  that  publication  imputing  to  plaintiff  want  of  official 
integrity  is  libelous  per  se;  Woolley  v.  Plaindealer  Pub.  Co.  47  Or.  624,  5  L.R.A. 
(N.S.)  501,  84  Pac.  473,  holding  language  imputing  that  school  director  had 
pecuniary  interest  in  erection  and  warming  of  schoolhouse  libelous  per  se. 

Cited  in  footnotes  to  State  v.  Hoskins,  47  L.  R.  A.  223,  which  denies  privilege- 
to  publication  of  charges  against  candidate  for  office  of  judge,  outside  his  judi- 
cial district;  Eikhoff  v.  Gilbert,  51  L.  R.  A.  451,  which  denies  privilege  to  cir- 
cular to  voters  announcing  that  candidate  for  re-election  has  championed  legis- 
lation opposed  to  moral  interests  of  community;  Coffin  v.  Brown,  55  L.  R.  A.. 
732,  which  denies  right  to  falsely  attack  character  of  appointee  of  governor 
to  prevent  latter's  re-election;  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds 
libelous,  publication  imputing  to  county  officials  prostitution  of  county  finances 
by  awarding  contracts  to  persons  of  same  political  faith;  Star  Pub.  Co.  v. 
Donahoe,  65  L.R.A.  980,  which  holds  newspaper  publication  charging  candidate 
for  office  with  a  criminal  offense,  not  privileged. 

Cited  in  note  (104  Am.  St.  Rep.  135,  137)  on  what  libelous  statements  are  privi- 
leged. 

Disapproved  in  Coleman  v.  MacLennan,  78  Kan.  739,  20  L.R.A. (N.S.)   376,  130' 
Am.  St.  Rep.  390,  98  Pac.  281,  holding  newspaper  publication  concerning  candi- 
date for  office  untrue  in  fact  and  derogatory  to  his  character  is  privileged  if 
made  in  good  faith  and  without  malice. 
Effect   of  good   faith   on   libel. 

Cited  in  Clemmons  v.  Danforth,  67  Vt.  625,  48  Am.  St.  Rep.  836,  32  AtL 
626,  holding  malice  rebutted  by  showing  good  faith  of  party  or  counsel  using 
libelous  words  in  judicial  proceeding;  Kansas  City  Star  Co.  v.  Carlisle,  47  C. 
C.  A.  393,  108  Fed.  354,  holding  that  punitive  damages  may  be  given  for  plea 
of  truth  not  interposed  in  good  faith;  Yager  v.  Bruce,  316  Mo.  App.  489,  93  S.  W. 
307,  holding  failure  of  defendant  in  action  for  slander  to  sustain  plea  of  truth  of 
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charge  against  plaintiff  not  ground  for  awarding  punitive  damages,  unless  jury 
find  it  was  filed  in  bad  faith. 

Cited  in  footnote  to  Brewer  v.  Chase,  46  L.  R.  A.  397,  which  sustains  lia- 
bility of  author  of  libelous  articles  stating  that  he  is  informed  that  certain 
things  have  occurred. 

Distinguished  in  Pfister  v.  Milwaukee  Free  Press  Co.  139  Wis.  659,  121  X. 
W.  938,  holding  unsuccessful  attempt  at  justification  is  proper  circumstance  for 
jury  to  consider  in  determining  whether  defendant  was  actuated  by  malice. 

Immunity    of   press    from    libel. 

Cited  in  Arnold  v.  Sayings  Co.  76  Mo.  App.  181,  holding  that  press  has 
no  special  immunity  for  liability  for  libelous  publications;  Morse  v.  Times- 
Republican  Printing  Co.  124  Iowa,  724,  100  N.  W.  867,  holding  "liberty  of  press" 
does  not  mean  publisher  of  newspaper  shall  be  any  less  responsible  than  another 
person  would  be  for  publishing  same  libelous  matter;  American  Pub.  Co.  v. 
Gamble,  115  Tenn.  676,  90  S.  W.  1005,  holding  owners  of  newspapers  occupy 
same  status  as  do  other  persons  as  respects  liability  for  publishing  proceedings 
of  courts. 
Evidence  of  malice. 

Cited  in  note   (9  Eng.  Rul.  Cas.  86)  on  admissibility  of  subsequent  statements 
to  show  malice. 
Words   libelons   per   se. 

Cited  in  note  (116  Am.  St.  Rep.  810,  811,  813)  on  what  words  are  libelous 
per  se. 

Justification. 

Cited  in  notes  (55  Am.  St.  Rep.  611)  on  proof  that  defendant  did  not  originate 
defamatory  charge  in  mitigation  of  damages;  (91  Am.  St.  Rep.  287,  302,  305)  on 
justification  in  slander  and  libel. 

21  L.  R.  A.  500,  ROWLAND  v.  MAYNARD,   159  Mass.  434,   38  Am.  St.  Rep. 

445,  34  N.  E.  515. 
I.inliilif  y   for  unauthorized  acts   of  commissioners. 

Cited  in  Sampson  v.  Boston,  161  Mass.  293,  37  N.  E.  177,  holding  city  not  lia- 
ble for  injury  to  workman  on  public  building,  under  commissioners'  unauthor- 
ized   contract    assuming    liability. 
Libel;   privileged   publication. 

Cited  in  Conner  v.  Standard  Pub.  Co.  183  Mass.  479,  67  N.  E.  596,  holding 
publication  of  fire  marshal's  report,  including  statement  of  origin  of  fires,  privi- 
leged. 

Cited  in  notes  (5  L.R.A.  (N.S.)  165)  on  report  by  executive  or  administrative 
officer  as  privileged;  (104  Am.  St.  Rep.  120)  on  what  libelous  statements  are 
privileged. 

21  L.  R.  A.  502,  WARNER  v.  CLARK,  45  La.  Ann.  863,  13  So.  203. 
Sufficiency  of  exceptions. 

Cited  in  Birba's  Succession,  48  La.  Ann.  658,   19  So.  575,  refusing  new  trial 
on  exceptions  under  general  objections,  as  not  full  and  certain. 
Necessity  of  showing;  special  damages. 

Approved  in  Billet  v.  Times-Democrat  Pub.  Co.  107  La.  761,  58  L.  R.  A. 
66,  32  So.  17,  holding  allegation  of  special  damages  unnecessary,  as  it  may  be 
inferred  from  words  and  circumstances;  Mequet  v.  Silverman,  52  La.  Ann.  1374, 
27  So.  885,  holding  evidence  of  special  or  specific  injury  not  essential,  though 
:admissible. 
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Truth  as  defense  to  libel  or  slander. 

Cited  in  Quaid  v.  Tipton,  21  Tex.  Civ.  App.  133,  51  S.  W.  264,  holding  that 
sill  elements  of  crime  must  be  fastened  upon  party  to  justify  charge  of  crime; 
Amos  v.  Stockert,  47  W.  Va.  120,  34  S.  E.  821,  holding  that  plea  of  truth  of 
defamatory  matter  must  specify  particular  facts  relied  on;  Williams  v.  Black, 
24  S.  D.  508,  124  X.  W.  728,  holding  that  plea  of  justification  to  charge  of  libel 
made  in  general  terms,  must  state  particular  facts  relied  upon  as  constituting 
charge;  Advertiser  Co.  v.  Jones,  169  Ala.  204,  53  So.  759,  to  the  point  that  in 
action  for  libel  general  bad  character  of  plaintiff  may  be  given  in  evidence,  in 
mitigation  of  damages,  although  defendant  has  pleaded  justification. 

Annotation  cited  in  Whittaker  v.  McQueen,  128  Ky.  265,  108  S.  W.  236,  hold- 
ing defendant  in  action  for  slander  may  deny  that  he  spoke  alleged  slanderous 
words  in  one  paragraph  and  in  another  plead  they  were  true  without  being 
forced  to  elect  between  two  defenses;  State  v.  Conklin,  47  Or.  514,  84  Pac.  482, 
on  truth  of  alleged  libelous  matter  as  defense  in  criminal  prosecution  for  libel. 

Cited  in  footnote  to  State  v.  Hoskins,  47  L.  R.  A.  223,  which  holds  belief 
in  truth  of  libelous  charge  no  defense. 

Cited  in  notes    (31  L.R.A.  (X.S.)    132)   on  truth  as  defense  to  civil  action  for 
defamation;    (9  Eng.  Rul.  Cas.  194)   on  right  to  show  truth  of  libel  on  criminal 
prosecution. 
JVIalice  In  slander  and  libel. 

Cited  in  Poissenot  v.  Reuther,  51  La.  Ann.  968,  25  So.  937,  holding  employer 
liable  for  slander  uttered  while  in  heat  of  passion  over  quajrel  between 
employees;  Fellman  v.  Dreyfous,  47  La.  Ann.  910,  17  So.  422,  holding  words, 
written  or  spoken,  calculated  to  injure  another,  actionable  when  uttered  malo 
animo. 
Privileged  communications. 

Cited  in  footnotes  to  Howland  v.  Maynard,  21  L.  R.  A.  500,  which  holds 
town  not  subject  to  libel  action  for  publishing  report  of  committee  as  to  manner 
in  which  contract  with  town  performed;  Sullivan  v.  Strahorn-Hutton-Evans 
Commission  Co.  47  L.  R.  A.  859,  which  holds  imputation  of  evil  motives  and  dis- 
honesty in  letter  complaining  of  nonpayment  of  debt  by  third  person  through 
bank  not  privileged. 

Cited  in  notes  (4  L.R.A. (X.S.)   1111)  on  circumstances  under  which  statements 
are   not  privileged;    (104   Am.   St.   Rep.   149)    on  what  libelous  statements   are 
privileged. 
\<l  m  issibil  it  y    of   testimony   proving1   damages. 

Cited  in  Bickham  v.  Hutchinson,  50  La.  Ann.  767,  23  So.  902,  holding  that  loss 
of  credit,  etc.,  may  be  proved,  amounting  to  gross  sum  covering  each  item;  Gra- 
ham v.  Western  U.  Teleg.  Co.  109  La.  1074,  34  So.  91,  sustaining  admissibility 
of  evidence  of  sorrow  and  mental  distress  in  action  to  recover  for  failure  to 
deliver  telegram. 
Damages  not  susceptible  of  exact  measurement. 

Cited  in  Bourg  v.  Brownell-Drews  Lumber  Co.  120  La.  1026,  124  Am.  St.  Rep. 
448,  45  So.  972,  on  recovery  of  damages  by  parent  for  mental  suffering  and  de- 
privation caused  by  death  of  child  through  negligence. 

21  L.  R.  A.  516,  MUSSEY  v.  YATES,  65  Vt.  449,  27  Atl.  167. 

21  L.  R.  A.  519,  WAGXER  v.  ROCK  ISLAXD,  146  111.  139,  34  X.  E.  545. 

Later  appeal  in  61  111.  App.  584,  from  allowance  of  interest  on  water  rates, 
payment  of  which  resisted. 
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Waterworks Powers    and    liabilities    of    municipality. 

Approved  in  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App.  436,  28  S.  W.  702,  holding  city 
operating  water  works  liable  for  its  officers'  wrongful  denial  to  citizen  of  his 
proportion  of  water;  State  ex  rel.  White  v.  Barker,  116  Iowa,  104,  57  L.  R. 
A.  250,  93  Am.  St.  Rep.  222,  89  N.  W.  204,  holding  that  municipal  corporations 
have  power  to  supply  local  needs  and  conveniences  as  private  corporations; 
Litchfield  v.  Litchfield  Water  Supply  Co.  95  111.  App.  651,  holding  that  munici- 
pality operating  water  works  does  so  as  private  corporation,  not  in  exercise  of 
sovereignty;  Chicago  v.  Selz,  S.  &  Co.  104  111.  App.  381,  holding  city  operating 
water  works  liable  for  negligence  as  private  corporation;  Pikes  Peak  Power 
Co.  v.  Colorado  Springs,  44  C.  C.  A.  343,  105  Fed.  11,  holding  city  bound  as  pri- 
vate corporation  on  contract  for  enlargement  of  water  system,  lighting,  etc.; 
Rieker  v.  Lancaster,  42  W.  N.  C.  164,  15  Lane.  L.  Rev.  174,  7  Pa.  Super.  Ct. 
158,  Affirming  14  Lane.  L.  Rev.  399,  holding  that  city  may  operate  water-works 
system  at  a  profit,  as  private  corporation;  Illinois  Trust  &  Sav.  Bank  v.  Ar- 
kansas City,  34  L.  R.  A.  525,  22  C.  C.  A.  182,  40  U.  S.  App.  257,  76  Fed.  282, 
sustaining  power  of  city  to  contract  with  private  party  for  construction  and 
operation  of  water  works,  etc.;  Illinois  Central  Hospital  v.  Jacksonville,  (31  111. 
App.  201,  holding  municipality  not  authorized  to  contract  to  furnish  water  for 
period  of  years  at  fixed  price;  St.  Louis  Brewing  Asso.  v.  St.  Louis,  140  Mo. 
429,  37  S.  W.  525,  holding  that  payment  for  water  supplied  by  city  rests  on  con- 
tract, not  on  city's  taxing  power;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City, 
34  L.  R.  A.  531,  22  C.  C.  A.  193,  40  U.  S.  App.  257,  76  Fed.  294,  holding 
municipalities  governed  by  rules  applicable  to  private  corporations  in  exer- 
cise of  proprietary  rights  over  water  works;  Illinois  Trust  &  Sav.  Bank  v. 
Arkansas  City,  34  L.  R,  A.  525,  22  C.  C.  A.  182,  40  U.  S.  App.  257,  76  Fed.  282, 
holding  city  council  may  contract  for  water  supply  for  longer  period  than  term 
of  its  members;  Brown  v.  Salt  Lake  City,  33  Utah,  235,  14  L.R.A.  (X.S.)  625,  126 
Am.  St.  Rep.  828,  93  Pac.  570,  14  Ann.  Cas.  1004  holding  city  which  furnishes 
water  to  its  inhabitants  for  general  purposes  does  not  own,  maintain  or  operate 
its  waterworks  in  governmental  capacity. 

Cited  in  Joliet  v.  Alexander,  194  111.  465,  62  N.  E.  861,  holding  that  indebt- 
edness incurred  for  enlargement  of  water  works  system  is  within  constitutional 
limitation;  Keever  v.  Mankato,  113  Minn.  63,  33  L.R.A. (N.S.)  343,  129  X.  W. 
158,  Ann.  Cas.  1912  A,  216,  holding  that  city  is  liable  to  person  who  contracted 
typhoid  fever  as  result  of  city's  negligence  in  permitting  sewage  to  escape  into 
city  water  works  system;  Chicago  v.  Murdoch,  113  111.  App.  659,  holding  city 
construing  and  operating  waterworks  is  in  exercise  of  special  franchise 
granted  by  state;  Illinois  Glass  Co.  v.  Chicago  Teleph.  Co.  234  111.  544,  18  L.R.A. 
(N.S.)  130,  85  N.  E.  200,  holding  city  in  supplying  water  to  its  inhabitants  does 
so  in  exercise  of  private  and  not  governmental  function;  Chicago  v.  University 
of  Chicago,  131  111.  App.  376,  holding  city  has  power  to  grant  exemption  from 
payment  of  water  rates  to  charitable,  religious  or  educational  institutions;  Ogden 
City  v.  Bear  Lake  &  River  Waterworks  &  Irrig.  Co.  28  Utah,  42,  76  Pac.  1069, 
holding  contract  for  construction  of  waterworks  system  made  by  city  in  pursu- 
ance of  legislative  authority  not  invalid  because  made  by  resolution  instead  of 
ordinance;  Brummitt  v.  Ogden  Waterworks  Co.  33  Utah,  297,  93  Pac.  828,  hold- 
ing until  contrary  is  shown  presumption  prevails  that  water  rates  agreed  upon 
between  city  and  water  company  are  fair  and  reasonable;  Tahlequah  v.  Quinn, 
5  Ind.  Terr.  516,  82  S.  W.  886,  holding  that  in  absence  of  fraud  or  gross  wrong 
court  will  not  inquire  into  reasonableness  of  authorized  ordinance  whereby  city 
contracts  for  water  supply;  Kerz  v.  Galena  Water  Co.  139  111.  App.  604,  hold- 
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ing  water   company   bound   by   its   own   construction  of   ordinance   fixing   water 
.rates.  * 

Cited  in  footnotes  to  Silkman  v.  Water  Comrs.  37  L.  R.  A.  827,  which  holds 
water  rents  not  taxes  entitling  users  to  notice  before  establishing;  Springfield 
F.  &  M.  Ins.  Co.  v.  Keeseville,  30  L.  R.  A.  660,  which  holds  imposition  of 
water  rents  by  city,  mode  of  taxation. 

Cited  in  notes  (61  L.R.A.  34,  109,  113,  117)  on  establishment  and  regulation 
of  municipal  water  supply;  (108  Am.  St.  Rep.  169)  on  liability  of  municipality 
maintaining  water  works. 

Distinguished  in  Palestine  v.  Siler,  225  111.  636,  8  L.R.A.  (N.S.)  207,  80  N.  E. 
345,  holding  city  or  village  is  not  liable  for  injury  due  to  its  negligence  in  con- 
nection with  furnishing  electric  light  to  private  consumers,  unless  it  has  au- 
thority to  furnish  it  to  such  consumers. 

Explained  in   Chicago  v.  Cicero,   210  111.  297,   71   K   E.   356,   holding   statute 
which   enlarges   class   entitled   to   purchase   water   from   city  by  extending   that 
privilege  to  persons  taxed  to  purify  water  which  fills  its  mains  does  not  take 
property  of  city  without  due  process  of  law. 
Equality  of  service. 

Cited  in  Danville  v.  Danville  Water  Co.  178  111.  309,  69  Am.  St.  Rep.  304, 
53  N.  E.  118,  holding  that  persons  conducting  business  of  public  nature'  must 
serve  all  equally  and  at  reasonable  rates;  Carlyle  v.  Carlyle  Water,  Light  & 
P.  Co.  52  111.  App.  581,  holding  that  proprietors  of  water  supply  system  of  pub- 
lic nature  must  serve  all  on  equal  terms;  Chicago  v.  Northwestern  Mut.  L. 
Ins.  Co.  218  111.  43,  1  L.R.A. (N.S.)  772,  75  N.  E.  803,  affirming  120  111.  App. 
499,  holding  one  who  pays  for  water  furnished  for  premises  before  his  ownership 
or  occupancy  thereof,  making  payment  under  protest,  and  because  of  threat  to 
shut  off  water,  may  recover  amount  from  city;  Shaw  Stocking  Co.  v.  Lowell,  199 
Mass.  121,  18  L.R.A. (N.S.)  748,  85  N.  E.  90,  15  Ann.  Cas.  377,  holding  city 
water  board  makes  no  unjust  discrimination  in  requiring  installation,  at  user's 
expense,  of  defective  meters  to  measure  water  used  in  private  fire  service  sys- 
tem. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  re- 
moval of  water  meter,  though  fixtures  so  arranged  as  to  cost  consumer,  after 
removal,  twenty  times  as  much  as  others  pay;  Detroit  v.  Water  Comrs.  31  L. 
R.  A.  463,  which  denies  right  to  compel  incorporated  board  of  water  commis- 
sioners to  furnish  Water  free  to  house  of  correction;  Brymer  v.  Butler  Water 
Co.  36  L.  R.  A.  260,  which  holds  that  system  of  water  rates  yielding  only 
fair  profit  to  owners  after  paying  charges  should  not  be  reduced. 

Cited  in  note  (27  L.R.A. (N.S.)  675)  on  discrimination  in  rates  of  water  or 
light  company. 

Distinguished  in  Chicago  v.  Cicero,  210  111.  297,  71  N.  E.  356,  sustaining  leg- 
islation requiring  municipality  to  furnish  water  in  suburbs  at  same  rates  as 
those  charged  consumers  wthin  city  limits;  Powell  v.  Duluth,  91  Minn.  59,  97 
N.  W.  450,  holding  that  uniform  system  of  water  rates,  applicable  upon  same 
basis  to  all  consumers,  not  requisite. 
Regulation  of  use  of  public  service  plants. 

Cited  in  Woodruff  v.  East  Orange,  71  N.  J.  Eq.  432,  64  Atl.  466,  on  right  of 
municipality  to  fix  water  rates;  Anderson  v.  Berwyn,  135  111.  App.  17,  sustaining 
ordinance  requiring  \vater  consumers  to  install  water  meters  of  kind  to  be  desig- 
nated by  board  of  trustees;  East  Grand  Forks  v.  Luck,  97  Minn.  375,  6  L.R.A. 
(N.S.)  200,  107  N.  W.  393,  7  Ann.  Cas.  1015,  holding  statutory  provisions  that 
owner  of  premises  as  well  as  lessee  shall  be  liable  to  city  for  water  and  light 
rentals,  do  not  work  deprivation  of  property  without  due  process  of  law. 
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Dnal    nature   of  municipality   engaging  in   business   enterprise. 

Cited  in  N.  K.  Fairbank  Co.  v.  Chicago,  153  111.  App.  144,  to  the  point  that 
city  in  operation  of  water  works  acts  in  private  and  not  governmental  capacity; 
Chicago  v.  Chicago  Teleph.  Co.  330  111.  App.  460,  holding  contractual  obligation 
of  telephone  company  to  make  statement  and  pay  compensation  to  city  is  agree- 
ment with  city  in  latter's  private  and  business  character;  Davis  v.  Abstract 
Constr.  Co.  121  111.  App.  126,  holding  county  which  undertakes,  pursuant  to 
authority,  to  make  and  sell  abstracts  for  compensation,  does  so  in  exercise  of 
private  and  not  governmental  function. 
Distinction  between  taxes  and  water  rents. 

Cited  in  Powell  v.  Duluth,  91  Minn.  59,  97  X.  W.  450;  Grafton  v.  Holt,  58 
W.  Va.  187,  52  S.  E.  21,  6  Ann.  Cas.  403;  Twitchell  v.  Spokane,  55  Wash.  89, 
24  L.R.A. (N.S.)  292,  133  Am.  St.  Rep.  1021,  104  Pac.  150,— holding  water  rates 
are  not  taxes;  New  York  University  v.  American  Book  Co.  132  App.  Div.  735, 
117  N.  Y.  Supp.  387,  holding  tenant  liable  to  landlord  for  water  rents  paid  by 
landlord,  in  absence  of  special  agreement  otherwise. 

21  L.  R.  A.  525,  PARIS  v.  NORWAY  WATER  CO.  85  Me.  330,  35  Am.  St.  Rep. 

371,  27  Atl.   143. 
"Where  water  power  taxable. 

Approved  in  Union  Water  Power  Co.  v.  Auburn,  90  Me.  66,  37  L.  R.  A.  653, 
60  Am.  St.  Rep.  240,  37  Atl.  331,  holding  mill  dam  and  property  on  which  located 
taxable  where  power  used,  though  located  elsewhere. 

Cited  in  footnotes  to  Amoskeag  Mfg.  Co.  v.  Concord,  32  L.  R.  A.  621,  which 
holds  value  of  water  power  apportionable  between  lands  in  different  towns  cov- 
ered by  water;  Amoskeag  Mfg.  Co.  v.  Concord,  29  L.  R.  A.  57,  which  sustains 
taxation  in  town  in  which  land  under  water  of  dam  lies,  according  to  enhanced 
value  for  furnishing  power. 

Cited  in  note   (60  L.  R.  A.  851)   on  taxation  of  municipal  water  works. 
Property  nature  of  tilings  affixed  to  soil. 

Approved  in  Colorado  Fuel  &  Iron  Co.  v.  Pueblo  Water  Co.  11  Colo.  App. 
357,  53  Pac.  232,  holding  mains,  pipes,  machinery,  etc.,  realty  for  purposes 
of  taxation;  Dover  v.  Maine  Water  Co.  90  Me.  182,  38  Atl.  101,  holding  aque- 
ducts, pipes,  etc.,  of  water  company  taxable  where  laid,  though  owned  by 
nonresident  corporation. 

Cited  in  Readfield  Teleph.  &  Teleg.  Co.  v.  Cyr,  95  Me.  293,  49  Atl.  1047, 
holding  wires,  insulators,  etc.,  of  company,  erected  by  permission  of  authorities, 
chattels  subject  to  execution;  Foxcroft  v.  Straw,  86  Me.  77,  29  Atl.  950,  holding 
cottage  erected  under  parol  lease  in  perpetuam  properly  assessed  to  tenant  in 
possession  as  real  estate;  Doe  v.  Lenino  Coal  &  I.  Co.  43  Wash.  526,  86  Pac. 
938,  holding  mining  machinery  used  in  connection  with  operation  of  coal  mines 
assessable  as  real  estate. 

Cited  in  notes  (1  L.R.A. (N.S.)  264)  on  taxes  on  easements  of  corporation  in 
highway  as  real  estate;  (22  Eng.  Rul.  Cas.  752)  on  valuation  of  land  as 
affected  by  machinery  thereon  for  purpose  of  rating  or  taxation. 

Distinguished  in  Portland  v.  New  England  Teleph.  &  Teleg.  Co.  103  Me.  246, 
68  Atl.  1040,  holding  conduits  of  telephone  and  telegraph  company  not  taxable 
as  real  estate. 

21  L.  R.  A.  528,  ROGERS  v.  DEXTER  &  P.  R.  CO.  85  Me.  372,  27  Atl.  257. 
Rights   under  mechanic's   lien   statutes   generally. 

Cited  in  footnotes  to  Kirchman  v.  Standard  Coal  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  pay- 
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merit,  without  knowledge  of  other  person's  intention  to  buy  property;   Nanz  v. 
Cumberland  Gap   Park   Co.   47   L.   R.   A.  273,  which   denies   mechanic's   lien  for 
enriching  soil   and   beautifying  grounds,   including   construction   of   unimportant 
rustic   bridge. 
— —  "Who  are  laborers. 

Approved  in  Meands  v.  Park,  95  Me.  529,  50  Atl.  706,  holding  word  "labor" 
in  statute  refers  to  use  of  physical  force  under  another,  for  fixed  wages;  Kansas 
City  use  of  Mullins  v.  McDonald,  80  Mo.  App.  448,  holding  subcontractor  not 
entitled  to  maintain  statutory  action  as  laborer;  Blanchard  v.  Portland  &  R. 
F.  R.  Co.  87  Me.  245,  32  Atl.  890,  holding  time  keeper  who  supervises  building 
of  bridges,  at  $7  per  day,  not  "laborer"  within  statute. 

Cited  in  George  v.  Washington  County  R.  Co.  93  Me.  138,  44  Atl.  377,  holding 
laborers  of  subcontractor  included  in  statute  authorizing,  laborers  of  contractor 
to  sue  company  for  wages;  Littlefield  v.  Morrill,  97  Me.  507,  94  Am.  St.  Rep. 
513,  54  Atl.  1109,  holding  statute  giving  lien  on  logs  not  designed  for  protection 
of  independent  contractors;  Indianapolis  Northern  Traction  Co.  v.  Brennan,  174 
Ind.  19,  30  L.R.A.(N.S.)  97,  87  N.  E.  215,  holding  that  statute  conferring  lien 
rights  upon  laborers  does  not  include  contractors  who  do  not  perform  any  labor. 

Cited  in  footnote  to  Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spencer,  42  L.  R.  A. 
334,  which  denies  lien  on  railroad  to  contractors  not  personally  performing 
work. 

Cited  in  note  (30  L.R.A.  (N.S.)  86)  as  to  whether  contractors  or  subcontrac- 
tors are  within  protection  of  statutes  giving  liens  to  "laborers,"  "mechanics," 
''workmen,"  etc. 

21  L.  R.  A.  529,  FOX  v.  McDONALD,  101  Ala.  51,  46  Am.  St.  Rep.  98.  13  So. 

416. 
Governor's   power   of  appointment. 

Approved  in  Atty.  Gen.  ex  rel.  Maybury  v.  Bolger,  128  Mich.  360,  87  N.  W. 
366,  holding  power  of  appointment  not  essentially  executive  function,  but  con- 
ferable  on  other  departments  in  absence  of  constitutional  restrictions;  State 
ex  rel.  Winter  v.  Sayre,  118  Ala.  48,  24  So.  89  (dissenting  opinion),  majority 
holding  constitutional  provision  for  appointment  by  governor  of  judges  or  chan- 
cellors inapplicable  to  inferior  courts;  State  ex  rel.  Trauger  v.  Nash,  66  Ohio 
St.  619,  64  N.  E.  558,  holding  appointment  by  governor  valid  as  ministerial  func- 
tion, where  legislature  directed  it  to  be  done;  State  ex  rel.  Lamar  v.  Dillon, 
32  Fla.  593,  22  L.  R.  A.  141,  14  So.  383,  holding  appointment  of  election  com- 
missioners by  legislature  valid,  as  being  not  essentially  an  executive  function; 
State  ex  rel.  Atty.  Gen.  v.  Burns,  38  Fla.  405,  21  So.  290  (dissenting  opinion), 
majority  holding  appointment  of  harbor  master  by  mayor  of  Pensacola  uncon- 
stitutional, where  customarily  made  by  governor. 

Cited  in  State  ex  rel.  Little  v.  Foster,  130  Ala.  161,  30  So.  477,  holding  gov- 
ernor powerless  to  appoint  state  university  trustees  unless  permitted  by  organic 
or  statute  law;  State  v.  Davis,  88  S.  C.  208,  70  S.  E.  417,  holding  that  appoint- 
ment of  special  judge  to  preside  over  special  court  is  not  essentially  an  executive 
function,  within  classification  of  legislative,  executive  and  judicial  powers; 
Richardson  v.  Young,  122  Tenn.  496,  125  S.  W.  664,  holding  that  governor  has 
has  no  prerogative  powers  but  only  such  powers  as  are  vested  in  him  by  con- 
stitution; Ham  v.  State,  162  Ala.  122,  49  So.  1032  (dissenting  opinion),  on  in- 
validity of  appointment  before  vacancy;  Southern  P.  Co.  v.  Bartine,  170  Fed. 
746,  holding  all  power  to  appoint  officers  as  an  implied  executive  function,  where 
constitution  is  silent  on  subject,  is  not  vested  in  governor;  Thomas  v.  State,  17 
S.  D.  584,  97  N.  W.  1011,  holding  appointment  of  commissioners  of  charities  and 
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corrections    by   governor    and   confirmation    thereof   by    senate    accomplished    in 
legal  effect,  by  passage  of  law  by  senate,  and  approval  thereof  by  governor. 

Cited  in  footnotes  to  State  ex  rel.  Standish  v.  Boucher,  21  L.  R.  A.  539,  which 
holds  appointment  to  office  not  implied  function  of  governor;   Johnson  v.  State, 
38   L.   R.   A.   373,    which   holds   void,    statute   depriving   governor    of   power   to 
appoint  judges  of  inferior  court  by  changing  its  name. 
Exercise  of  different  governmental  powers  toy  same  official. 

Cited  in  Sisk  v.  Cargile,  138  Ala.  173,  35  So.  114,  as  to  exercise  by  officers 
in  assessment  and  collection  of  taxes,  of  ministerial  and  quasi-judicial  powers; 
Re  Appointment  of  Revisor,  141  Wis.  614,  124  N.  W.  670,  18  Ann.  Cas.  1176, 
holding  duties  with  reference  to  state  library  including  appointment  of  librarian, 
and  with  reference  to  appointment  of  revisor  of  statutes  properly  imposed  on 
judiciary. 
HVonjudicial  powers  of  courts. 

Cited  in  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  841,  49  L.  R.  A.  674,  foot- 
note p.  662,  60  Pac.  1068,  holding  act  creating  court  of  visitation  unconstitu- 
tional as  commingling  judicial,  legislative,  and  administrative  functions;  State 
ex  rel.  Merchants  Nat.  Bank  v.  Hull,  37  Fla.  585,  20  So.  762,  holding  clerk 
of  circuit  court  competent  by  long  usage  to  convert  perishable  property  into 
money  pending  appeal. 

Cited  in  footnotes  to  Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  52  L.  R. 
A.  150,  which  sustains  statute  empowering  probate  court  to  direct  mode  of 
constructing  telegraph  or  telephone  line  in  street;  Re  Davies,  56  L.  R.  A.  855, 
which  holds  supreme  court  justice  may  be  empowered  to  appoint  referee 
to  take  testimony  to  aid  in  suppressing  monopoly. 

Cited  in  note   (19  L.R.A.  (N.S.)   581)   as  to  whether  appointment  of  municipal 
officers  constitutionally  delegable  to  courts  or  judges. 
Residence  requirements. 

Cited  in  Johnson  v.  State,  132  Ala.  46,  31  So.  493,  sustaining  ordinance  re- 
quiring policeman  to  be  resident  and  elector  of  city  where  appointed. 

Cited  in  footnote  to  Gibson  v.  Wood,  43  L.  R.  A.  699,  which  holds  residence 
in  suburb  before  annexation,   residence  within  city   for  purpose  of  determining 
eligibility  to  city  office. 
Effect  of  statute  appointing  police  commissioners. 

Cited  in  Oldham  v.  Birmingham,  102  Ala.  363,  14  So.  793,  holding  that  city 
may  abolish  office  of  police  sergeant  created  by  ordinance,  though  legislature  cre- 
ates commissioners;  Davidson  v.  Hine,  151  Mich.  308,  15  L.R. A. ( N.S. )  583,  123 
Am.  St.  Rep.  267,  115  N.  W.  246,  14  Ann.  Cas.  352  (dissenting  opinion),  on 
power  of  state  to  provide  for  prevention  of  fires  in  cities,  villages  and  townships, 
through  agents  of  its  own  an  analogy  to  protection  of  public  health  and  safety 
by  health  and  police  boards. 
Construction  of  constitution. 

Cited  in  Ex  parte  Cain,  20  Okla.   131,  1   Okla.   Crim.  Rep.   12,   93   Pac.   974, 
holding  definitions   of  terms   used  in  constitutions   are,   to  great  extent,   to   be 
found  in  common  law. 
"When  mandamus  lies. 

Cited  in  note  (16  Eng.  Rul.  Cas.  782)  as  to  when  mandamus  will  be  granted. 

21  L.  R.  A.  539,  STATE  ex  rel.  STANDISH  v.  BOUCHER,  3  N.  D.  389,  56  N. 

W.    142. 
Validity  of  appointments  by  governor. 

Approved   in   State   ex  rel.   Richardson   v.   Henderson,   4   Wyo.   552,   22   L.   R. 
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A.  757,  footnote  p.  751,  35  Pac.  517,  holding  no  vacancy  in  office  of  state  ex- 
aminer for  governor  to  fill,  by  adjournment  of  legislature  without  consid- 
ering nomination;  Pruitt  v.  Squires,  04  Kan.  861,  68  Pac.  643,  holding  that 
postponement  of  election  created  no  vacancy  in  sheriff's  office  within  meaning 
of  statute  authorizing  governor  to  fill  vacancies;  State  ex  rel.  Pollock  v.  Mil- 
ler, 3  N.  D.  446,  57  N.  W.  193,  holding  governor  powerless  to  remove  agricul- 
tural college  trustees  from  office  and  appoint  successors;  Atty.  Gen.  ex  rel.  May- 
bury  v.  Bolger,  128  Mich.  360,  87  N.  W.  366,  holding  appointive  power  not  es- 
sentially executive  function,  but  conferable  on  other  departments  in  absence 
of  constitutional  restriction;  People  ex  rel.  Richardson  v.  Henderson,  4  Wyo. 
545,  22  L.  R.  A.  755,  footnote  p.  751,  35  Pac.  517,  denying  inherent  power  of 
executive  to  appoint  officers. 

Cited  in  State  ex  rel.  Holmes  v.  Finnerud,  7  S.  D.  244,  64  N.  W.  121,  holding 
that  governor  may  constitutionally  fill  vacancy  in  board  of  regents  for  unex- 
pired  term  of  member;  Southern  P.  Co.  v.  Bartine,  170  Fed.  746,  holding  all 
power  to  appoint  officers  as  an  implied  executive  function,  where  constitution 
is  silent  on  that  subject,  is  not  vested  in  governor. 

Cited  in  footnotes  to  Fox  v.  McDonald,  21  L.  R.  A.  529,  which  holds  power 
to  appoint  to  office  or  fill  vacancies  not  inherently  an  executive  function;  John- 
son v.  State,  38  L.  R.  A.  373,  which  holds  void,  statute  depriving  governor  of 
power  to  appoint  judges  of  inferior  court  by  changing  its  name;  Ijams  v. 
Duvall,  36  L.  R.  A.  127,  which  holds  vacancy  not  created  by  decision  in  con- 
tested election  case  that  judge  commissioned  was  not  elected,  and  order  for  new 
election. 
What  constitutes  vacancy  in  office. 

Cited  in  Holtan  v.  Beck,  20  N.  D.  36,  125  N.  W.  1048,  holding  that  "vacancy 
in  office"  can  never  exist  so  as  to  make  appointment  valid,  when  incumbent  of 
office  is  lawfully  there  and  in  actual  discharge  of  duties;  State  ex  rel.  Chenoweth 
v.  Acton,  31  Mont.  42,  77  Pac.  299,  holding  no  vacancy  exists  in  office  when  tie 
vote  occurs,  and  constitution  provides  officers  are  to  hold  office  until  election  and 
qualification  of  their  successors. 

21  L.  R.  A.  550,  KULP  v.  KULP,  51  Kan.  341,  32  Pac.   1118. 
Effect  of  bar  of  debt  on  mortgage. 

Cited  in  Dumont  v.  Taylor,  67  Kan.  728,  74  Pac.  234,  holding  lien  of  mort- 
gage, merged  in  decree  foreclosing  it,  cannot  be  made  basis  of  second  foreclosure; 
Green  v.  Frick,  25  S.  D.  345,  126  N.  W.  579,  holding  that  foreclosure  of  mortgage 
is  not  barred  by  running  of  statute  of  limitations  against  indebtedness. 

Annotation  in  21  L.  R.  A.  550,  referred  to  particularly  in  Houghton  v.  Tol- 
man,  74  Vt.  469,  52  Atl.  1032,  declaring  that  bar  of  note  does  not  also  bar 
mortgage,  if  debt  remains  unpaid. 

Cited  in  footnotes  to  Mulvane  v.  Sedgley,  55  L.  R.  A.  552,  which  holds  action 
against  mortgagors  barred  by  bar  of  action  against  purchaser  assuming  pay- 
ment of  mortgage;  Connecticut  Mut.  L.  Ins.  Co.  v.  Dunscomb,  58  L.  R.  A.  694 
which  holds  creditor's  right  to  enforce  policy  on  debtor's  life  not  defeated  by  bar 
of  debt  by  limitation;  Kerr  v.  Lydecker,  23  L.  R.  A.  842,  which  holds  mort- 
gage a  specialty  within  act  fixing  time  for  commencing  actions;  Colonial  &  U.  S. 
Mortg.  Co.  v.  Northwest  Thresher  Co.  70  L.R.A.  814,  which  holds  that  action  to 
foreclose  mortgage  on  land  may  become  barred  by  limitations  though  debt  is  not 
outlawed. 

Cited  in  notes   (26  L.R.A.  (N.S.)    903)    on  effect  of  mortgagor's  absence  from 
state  to  toll  limitations  as  against  foreclosure  against  his  grantee;    (31  L.R.A. 
L.R.A.  An.  Vol.  III.— 55. 


21  L.R.A.  550]  L.  R.  A.  CASES  AS  AUTHORITIES.  866 

(X.S.)    1017)    on   statute  of  nonclaim  as  equivalent  of  limitations  within  rule 
that  running  of  latter  against  debt  will  bar  remedy  on  mortgage. 
Effect  of  delay  on  limitations. 

Approved  in  Travelers'  Ins.  Co.  v.  Stucki,  4  Kan.  App.  431,  46  Pac.  42,  and 
Wey  v.  Schofield,  53  Kan.  250,  36  Pac.  333,  holding  action  for  penalty  for  fail- 
ure to  discharge  mortgage  record  barred  by  laches  in  making  demand;  Fox  v. 
First  Nat.  Bank,  9  Kan.  App.  23,  57  Pac.  241,  and  West  v.  Topeka  Sav.  Bank, 
66  Kan.  527,  63  L.  R.  A.  141,  97  Am.  St.  Rep.  385,  72  Pac.  252,  holding  action 
against  stockholder  on  individual  liability  barred  by  delay  in  taking  preliminary 
steps;  Black  v.  Elliott,  63  Kan.  211,  88  Am.  St.  Rep.  239,  65  Pac.  215,  holding 
limitation  runs  upon  demand  against  decedent's  estate  after  reasonable  time, 
though  no  executor  appointed;  First  Xat.  Bank  v.  King.  60  Kan.  737,  57  Pac. 
952,  holding  limitation  not  postponed  by  creditor's  failure  to  perfect  right 
against  stockholder  for  more  than  a  year;  Harrison  v.  Masonic  Mut.  Ben.  Soc. 
59  Kan.  31,  51  Pac.  893,  holding  action  to  recover  on  policy  barred  by  statute 
for  unreasonable  delay  in  furnishing  proof  of  death. 

Cited  in  Douglass  v.  Loftus,  85  Kan.  734,  —  L.R.A. (X.S.)  — ,  119  Pac.  74, 
to  the  point  that  delay  in  returning  execution  against  corporation  might  bar 
right  of  action  against  stockholders  although  brought  within  three  years  after 
its  return;  Robertson  v.  Tarry,  83  Kan.  718,  112  Pac.  603,  holding  that  person 
cannot  by  failing  to  have  administrator  appointed,  prolong  tolling  statute  of 
limitations;  Rankin  v.  Barton,  69  Kan.  633,  77  Pac.  531,  holding  action  to 
enforce  liability  of  stockholder  in  national  bank  upon  second  assessment  brought 
more  than  eight  years  after  first  assessment  and  nine  years  after  insolvency  of 
bank  barred  by  statute  of  limitations;  Brown  v.  Baxter,  77  Kan.  108,  94  Pac. 
155,  holding  right  of  creditor  to  question  division  of  decedent's  property  among 
heirs  barred  after  lapse  of  three  years  since  last  date  upon  which  administrator 
might  have  been  appointed;  White  v.  Pingenot,  49  Tex.  Civ.  App.  651,  holding 
where  preliminary  steps  are  essential  to  bringing  action  on  claim,  and  such 
steps  may  be  taken  by  claimant,  statutory  limitation  runs  if  he  does  not  act 
within  reasonable  thne. 

Cited  in  footnote  to  Snyder  v.  Miller,  69  L.R.A.  250,  which  holds  running  of 
limitations  as  to  whole  debt  commenced  by  nonpayment  of  taxes   and  first  of 
series  of  secured  notes  due  at  intervals. 
Redemption  by  minors. 

Cited  in  McMillan  v.  Hogan,  129  X.  C.  317.  40  S.  E.  63,  holding  minor  must 
own  property  at  time  of  sale  for  taxes  to  gain  extension  for  redemption. 

21  L.  R.  A.  559,  BLAKE  v.  BURLIXGTOX,  C.  R.  &  X.  R.  CO.  89  Iowa,  8,  56 

X.   W.   405. 
Riding-  on  wrong  ear  as  negligence. 

Cited  in  Davis  v.  Iowa  C.  R.  Co.  147  Iowa,  595,  124  X.  W.  753,  holding  that 
passenger  riding  in  baggage  car  upon  implied  invitation  is  not  guilty  of  con- 
tributory negligence;  Lane  v.  Choctaw,  0.  &  G.  R.  Co.  19  Okla,  338,  91  Pac.  883, 
holding  it  is  not  negligence  per  se  for  passenger  to  ride  in  baggage  car  when 
passenger  cars  are  crowded. 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410, 
which  denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for 
negroes. 

21  L.  R.  A.  560,  HILL  v.  PIOXEER  LUMBER  CO.  113  X.  C.   173,  37  Am.  St 

Rep.  621,   18  S.  E.   107. 
Application   of   funds   of  insolvent   corporations. 

Approved  in  Graham  v.  Carr,  130  X.  C.  274,  41  S.  E.  379,  holding  insolvent 
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corporation  director  cannot  apply  corporate  property  to  payment  of  debts  for 
which  he  is  surety;  Stough  v.  Ponca  Mill  Co.  54  Neb.  503,  74  N.  W.  868,  hold- 
ing assets  of  insolvent  corporation  a  trust  fund  in  hands  of  directors  for  pay- 
ment of  corporate  debts;  Cooper  v.  Adel  Security  Co.  122  N.  C.  464,  30  S.  E. 
348,  holding  balance  due  on  stock  subscriptions  a  trust  fund  for  corporate  cred- 
itors and  subjected  to  payment  of  debts. 

Cited  in  Thomson-Houston  Electric  Light  Co.  v.  Henderson  Electric  Light  Co. 
116  N.  C.  119,  21  S.  E.  951,  holding  that  creditor  has  no  equitable  title  to  assets 
of  corporation,  whether  solvent  or  insolvent;  Summit  Silk  Co.  v.  Kinston  Spin- 
ning Co.  154  X.  C.  427,  70  S.  E.  820,  Ann.  Cas.  1912  A,  897,  holding  that  in- 
solvent foreign  corporation  is  subject  to  appointment  of  receiver  of  property 
located  here  and  to  administration  of  such  property  as  trust  fund  for  its  credit- 
ors; City  Xat.  Bank  v.  Goshen  Woolen  Mills  Co.  35  Ind.  App.  577,  69  N.  E.  206, 
holding  directors  or  officers  of  insolvent  corporation  are  not  permitted  to  be 
preferred  as  creditors  or  to  prefer  themselves;  Holshouser  v.  Gold  Hill  Copper 
Co.  138  X.  C.  251,  70  L.R.A.  185,  50  S.  E.  650,  holding  claim  of  foreign  state 
provable  in  suit  by  creditors  to  have  receiver  of  foreign  corporation  appointed; 
Mclver  v.  Young  Hardware  Co.  144  X.  C.  483,  119  Am.  St.  Rep.  970,  57  S.  E. 
169,  holding  it  is  not  competent  for  directors  of  corporation  to  sell  its  property 
for  their  own  benefit  and  to  prejudice  of  creditors;  Edwards  v.  Snow  Hill  Supply 
Co.  150  X.  C.  172,  63  S.  E.  742,  holding  mortgage  upon  property  of  corporation 
to  secure  president  and  directors  who  indorsed  company's  notes,  put  on  record 
by  directors  without  vote  of  stockholders  or  entry  on  company's  minute  book, 
is  invalid. 

Cited  in  notes  (22  L.R.A.  809)  on  preferences  among  creditors  given  by  in- 
solvent corporations;  (69  L.R.A.  136)  on  recovering  for  services  and  expenses 
under  running  contract  with  corporation  ended  by  its  insolvency  and  dissolution; 
(45  Am.  St.  Rep.  835)  on  preferences  by  insolvent  corporations. 
.  Distinguished  in  Howard  v.  Central  Tobacco  Warehouse  Co.  123  X.  C.  91, 
31  S.  E.  371,  holding  no  equities  in  favor  of  creditor  against  preference  to  presi- 
dent of  corporation,  in  absence  of  fraud;  Powell  Bros.  v.  McMullan  Lumber  Co. 
153  X.  C.  56,  68  S.  E.  926,  holding  that  mortgage  of  entire  property  by  corpora- 
tion to  two  of  its  creditors  is  not  invalid  when  given  for  present  consideration 
and  duly  authorized. 

Denied  in  Ford  v.  Hill,  92  Wis.  193,  53  Am.  St.  Rep.  902,  66  X.  W.  115,  hold- 
ing that  insolvency  of  corporation  does  not  convert  corporate  property  into  trust 
fund,  preventing  preferences;  Merchants  Xat.  Bank  v.  Xewton  Cotton  Mills,  115 
X.  C.  513,  20  S.  E.  765,  holding  that  insolvent  corporations  may  prefer  creditors 
pot  officers  or  corporators,  if  without  intent  to  defraud  others. 

21  L.  R.  A.  563,  DAVIS  v.  LITCHFIELD,  145  111.  313,  33  X.  E.  888. 
Reasonableness   of   local    improvement    ordinance. 

Cited  in  Hawes  v.  Chicago,  158  111.  659,  30  L.  R.  A.  227,  42  X.  E.  373,  holding 
unreasonable,  ordinance  compelling  substitution  of  cement  for  plank  walk  erected 
six  weeks  before  under  ordinance. 
Power  of  city  authorities   as   to  local   improvements. 

Cited  in  Church  v.  People,  179  111.  206,  53  X.  E.  554,  holding  location  of  sewer 
outlet  discretionary  with  city  council;  Lincoln  v.  Harts,  250  111.  278,  95  X.  E. 
200,  holding  that  special  assessment  proceedings  are  purely  statutory  and  unless 
authorized  by  statute  are  void. 

Cited  in  note    (38  L.R.A.  (X.S.)    936)    on  power  to  compel  abutting  property 
owner  to  improve  or  care  for  space  between  sidewalk  and  curb. 
Assessments   for  local   improvements. 

Cited  in  Lightner  v.  Peoria,  150  111.  86,  37  X.  E.  69,  holding  that  whole  cost  of 
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local  improvement  may  be  assessed  upon  contiguous  property  benefited;  Wilson 
v.  Philippi,  39  W.  Va.  83,  19  S.  E.  553,  sustaining  Code  provision  permitting 
assessment  of  sidewalk  improvement  upon  adjacent  owner  who  fails  to  make  it; 
Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  652,  39  N.  E.  1077,  holding  benefits  to 
property  subjected  to  special  taxation  for  improvement  determined  by  municipal 
authority;  Rich  v.  Chicago,  152  111.  31,  38  N.  E.  255,  holding  measure  of  benefits 
determined  by  increased  value  of  property  assessed  for  local  improvements; 
Brewster  v.  Peru,  180  111.  128,  54  N.  E.  233,  holding  honest  compliance  with  legal 
requirements  necessary  in  exercising  special  taxing  powers;  West  Chicago  Park 
v.  Baldwin,  162  111.  91,  44  N.  E.  404,  holding  authority  to  improve  boulevard  con- 
fers no  power  to  levy  assessment  for  sewers,  etc.;  Chicago  v.  Blair,  149  111.  314, 
24  L.  R.  A.  415,  36  N.  E.  829,  holding  improvements  authorized  to  be  made  by 
special  assessments  or  taxation,  public  ones  only;  Storrs  v.  Chicago,  208  111.  367, 
70  N.  E.  347,  sustaining  special  assessment  for  construction  of  system  of  side- 
walks when  streets  are  not  so  separate  that  sidewalks  upon  one  do  not  benefit 
property  upon  other;  People  ex  rel.  Raymond  v.  Latham,  203  111.  17,  67  N.  E. 
403,  holding  that  single  ordinance  cannot  provide  for  construction  of  number  of 
sidewalks  in  separate  neighborhoods;  Waite  v.  Green  River  Special  Drainage 
Dist.  226  111.  211,  80  N.  E.  725,  holding  special  assessment  proceedings  are  pure- 
ly statutory. 

Cited  in  footnotes  to  Smith  v.  Worcester,  59  L.R.A.  728,  which  holds  con- 
clusive, decision  of  legislature  that  land  owners  within  assessment  district  bene- 
fited by  sewer;  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  Avhich  holds  that 
cost  and  benefit  of  entire  improvement  should  be  considered  in  assessing  property 
on  two  streets  for  cost  of  building  a  union  passenger  station  and  the  extension 
of  such  streets. 

Cited  in  notes  (24  L.  R.  A.  412)  on  right  to  impose  on  abutting  owners  duty  or 
expense  of  sprinkling,   sweeping,  and  cleaning  streets  or  sidewalks;    (28   L.   R. 
A.  499)   on  charging  expense  of  grading  for  sidewalk  upon  abutting  owner;    (34 
L.  R.  A.  200)    on  municipal  taxation  on  rural  lands  within  corporate  limits. 
According  to  frontage. 

Approved  in  Chicago  &  N.  W.  R.  Co.  v.  Elmhurst,  165  111.  155,  46  N.  E.  437, 
sustaining  ordinance  for  payment  of  improvement  by  special  tax  on  contiguous 
property  in  proportion  to  frontage;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moline,  158 
111.  73,  41  N.  E.  877,  sustaining  special  tax  of  specified  percentage  upon  right  of 
way,  though  abutting  property  assessed  by  frontage;  Chicago  &  A.  R.  Co.  v. 
Joliet,  153  111.  655,  39  N.  E.  1077,  sustaining  ordinance  assessing  cost  of  improve- 
ment upon  abutting  property  in  proportion  to  frontage. 

Cited  in  Edensburg  v.  Little,  30  Pa.  Co.  Ct.  393,  holding  assessment  for  paving 
by  front  foot  rule  and  uniform  as  to  each  abutting  owner  valid  though  amount 
of  work  done  before  each  lot  was  different  in  amount. 

Cited  in  footnotes  to  Webster  v.  Fargo,  56  L.  R.  A.  156,  which  sustains  statute 
charging  entire  cost  of  paving  on  abutters  according  to  frontage;  Ramsey  County 
v.  Robert  P.  Lewis  Co.  53  L.  R.  A.  421,  which  sustains  annual  frontage  tax  on 
land  in  front  of  which  water  pipes  laid;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67 
L.R.A.  408,  which  holds  void,  assessment  for  sewer  on  abutting  property  only 
eight  feet  deep  at  same  front  foot  rate  as  full  sized  lots. 

Cited  in  note    (28  L.R.A.(N.S.)    1126,  1135,  1136,  1151,  1153,  1166,  1205)    on 
assessments  for  improvements  by  front-foot  rule. 
—  Uniformity  in. 

Cited  in  Ware  v.  Jerseyville,  158  111.  237,  41  N.  E.  736,  and  Scranton  v.  Koeh- 
ler,  14  Pa.  Super.  Ct.  7,  holding  that  frontage  assessments  for  local  improvements 
must  be  uniform;  Alfalfa  Irrig.  District  v.  Collins,  46  Neb.  425,  64  N.  W.  1086, 
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holding  provision  for  uniform  taxation  not  applicable  to  assessments  for  local 
improvements;  Palmer  v.  Danville,  154  111.  166,  38  N.  E.  1067,  holding  that  tax  on 
contiguous  property  for  cost  of  sewer  should  be  uniform. 

Disapproved  in  Harton  v.  Avondale,   147  Ala.  471,  41  So.  934,  holding  where 
constitution  forbids  assessments  in  excess  of  increased  value  of  property  by  rea- 
son  of   special   benefits   derived   from    improvements,   assessment   based   on   cost, 
of  work  abutting  lot  assessed  is  not  invalid  on  that  account. 
Effect  of  amending;  ordinance. 

Later  appeal  in  155  111.  388,  40  N.  E.  354,  holding  validity  of  original  locat 
improvement  ordinance  not  affected  by  illegal  amendment. 

21  L.  R.  A.  569,  PFINGST  v.  SENN,  94  Ky.  556,  23  S.  W.  358. 
Enjoining   threatened   nuisances. 

Cited  in  Albany  Christian  Church  v.  Wilborn,  112  Ky.  511,  66  S.  W.  285,  deny- 
ing injunction  against  erection  of  private  stable  near  church;  Haggart  v.  Stehlin,. 
137  Ind.  68,  22  L.  R.  A.  590,  35  X.  E.  997  (dissenting  opinion),  majority  holding; 
saloon  in  purely  residential  neighborhood  an  actionable  nuisance. 

Cited  in  footnotes  to  Windfall  Mfg.  Co.  v.  Patterson,  37  L.  R.  A.  381,  which; 
denies  right  to  enjoin  business  which  threatens  to  become  nuisance;  Chambers  v.. 
Cramer,  54  L.  R.  A.  545,  which  holds  injunction  not  granted  against  what  is  not; 
nuisance  per  se,  though  it  may  becdnie  such ;  Pearce  v.  Gibson  County,  55  L.  R.. 
A.  477,  which  sustains  right  to  enjoin  intended  discharge  of  waterclosets  through 
sewer  on  another's  land;  Chicago  v.  Union  Stockyards  &  Transit  Co.  35  L.  R.  A.. 
281,  which  denies  right  of  city  to  remove  railroad  tracks  of  stockyards  company,, 
though  nuisance  created  by  mode  of  use;  St.  Lawrence  v.  Gross,  47  L.  R.  A.  572r 
which  denies  injunction  against  removal  of  building  from  town  till  town's  in- 
debtedness paid. 

Cited  in  note  (11  L.R.A.  (N.S.)  466)  on  liability  of  owner  using  or  permitting: 
use  of  vacant  property  in  such  a  way  as  to  collect  crowds. 

Distinguished  in  Alexander  v.  Tebeau,  132  Ky.  491,  116  S.  W.  356,  18  Ann- 
Cas.    1092,   holding   that   base-ball   park   conducted   in   manner   so   as   to   annoy 
adjoining  owners  may  be  enjoined  as  public  nuisance. 
What   constitutes   a  nuisance. 

Cited  in  Bowling  Green  v.  Rogers,  142  Ky.  560,  34  L.R.A.(N.S.)  463,  134  S. 
W.  921,  holding  that  city  prison  is  not  per  se  a  nuisance;  Boyd  v.  Frankfort,. 
117  Ky.  211,  111  Am.  St.  Rep.  240,  77  S.  W.  669,  holding  church  for  colored 
people  in  city  cannot  be  declared  a  nuisance  before  erection  thereof  and  deny- 
ing constitutionality  of  ordinance  designed  to  prevent  its  erection. 

21  L.  R.  A.  572,  AMERICAN  STEAM  BOILER  INS.  CO.  v.  CHICAGO  SUGAR 

REF.  CO.  6  C.  C.  A.  336,  9  U.  S.  App.  186,  57  Fed.  294. 
Construction  of  insurance  policies. 

Cited  in  German  Sav.  &  L.  Soc.  v.  Commercial  U.  Assur.  Co.  109  C.  C.  A, 
506,  187  Fed.  763,  to  the  point  that  damage  caused  by  explosion  caused  by 
attempt  to  extinguish  fire  is  caused  by  fire  under  meaning  of  insurance  policy 
against  explosions. 

Cited  in  footnotes  to  Vorse  v.  New  Jersey  Plate-Glass  Ins.  Co.  60  L.  R.  A.  838, 
which  holds  breaking  of  plate-glass  window  by  explosion  of  gas  generated  by 
gasoline  used  to  clean  clothes  not  caused  by  blowing  up  of  building;  Germania 
F.  Ins.  Co.  v.  Roost,  36  L.  R.  A.  236,  which  holds  building  destroyed  by  explosion 
of  powder  house  struck  by  lightning  not  covered  by  policy  insuring  against  light- 
ning; Hustace  v.  Phenix  Ins.  Co.  62  L.  R.  A.  651,  which  holds  fall  of  building 
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caused  by  explosion  in  nearby  burning  building  not  protected  by  policy  insuring 
against  direct  loss  by  fire,  but  expressly  excepting  loss  by  explosion. 

Cited  in  notes  (30  L.R.A.  636)  on  effect  of  riders  or  slips  attached  to  insur- 
ance policies;  (38  L.R.A.  (N.S.)  478)  on  liability  of  insurer  for  loss  caused  by 
explosion. 

Distinguished  in  Hale  v.  Rational  F.  Ins.  Co.  115  Tenn.  517,  112  Am.  St.  Rep. 
870,  92  S.  W.  402,  5  Ann.  Cas.  777,  holding  where  policy  excludes  liability  of 
insurer  for  loss  by  explosion,  insurer  is  not  liable  for  damage  caused  in  building 
by  explosion  in  neighboring  building  incidental  to  fire  therein. 

21  L.  R.  A.  580,  SHERLOCK  v.  STUART,  96  Mich.  193,  55  X.  W.  845. 
Restrictions   on   liquor  traffic. 

Approved  in  State  ex  rel.  Noble  v.  Cheyenne,  7  Wyo.  436,  40  L.  R.  A.  715,  foot- 
note p.  710,  52  Pac.  975,  holding  valid,  ordinance  giving  city  council  discretion 
as  to  issuing  licenses  in  certain  part  of  city;  O'Halloran  v.  Jackson,  107  Mich. 
140,  64  N.  W.  1046,  holding  that  legislature  may  confer  power  on  city  council  to 
determine  where  saloons  may  be  kept;  People  v.  Blom,  120  Mich.  48,  78  N.  W. 
1015,  sustaining  ordinance  requiring  annual  license  of  $300  to  $500,  certificate 
of  character,  bond,  and  restriction  of  location. 

Cited  in  State  v.  Gerhardt,  145  Ind.  462,  33  L.  R.  A.  322,  44  N.  E.  469,  holding 
that  no  one  has  constitutional  right  to  keep  saloon ;  Saginaw  v.  Circuit  Judge, 
106  Mich.  35,  63  N.  W.  985,  holding  ordinance  invalid  because  imposing  fee  on  non- 
residents only;  State  ex  rel.  Brockctt  v.  Alliance,  65  Neb.  536,  91  N.  W.  387, 
holding  that  right  to  grant  or  withhold  liquor  licenses  rests  within  sound  legal 
discretion  of  city  council;  Boomershine  v.  Uline,  159  Ind.  503,  65  N.  E.  513,  hold- 
ing that  remonstrance  to  grant  of  liquor  license  need  not  state  grounds  upon 
which  remonstrators  rely;  Berger  v.  DeLoach,  56  Tex.  Civ.  App.  535,  121  S.  W. 
•591,  holding  that  refusal  of  council  to  grant  liquor  license  to  applicant,  under 
ordinance,  was  not  reviewable  by  courts;  Jordan  v.  Evansville,  103  Ind.  515, 
<37  L.R.A.  616,  72  N.  E.  544,  2  Ann.  Cas.  96,  holding  no  one  possesses  inalien- 
able or  constitutional  right  to  keep  saloon  for  sale  of  intoxicating  liquors: 
Wells  v.  Torrey,  144  Mich.  694,  108  N.  W.  423,  on  validity  of  ordinance  regulat- 
ing liquor  traffic;  Harrison  v.  People,  222  111.  153,  78  N.  E.  52.  Reversing  125 
111.  App.  183,  holding'  discretion  as  to  grant  or  refusal  of  license  vested  in 
authorities,  unless  expressly  restricted  by  ordinance;  Johnson  v.  Bessemer. 
143  Mich.  314,  106  N.  W.  852,  holding  ordinance  establishing  saloon  limits,  and 
providing  no  license  is  to  be  granted  within  them,  is  authorized  by  charter  em- 
powering city  to  regulate  and  prescribe  location  of  saloons;  Quay  v.  Circuit 
Judge,  150  Mich.  458,  114  N.  W.  238,  holding  legislature  may  authorize  village 
•council  to  exercise  discretion  as  to  acceptance  of  liquor  bond  with  surety  company 
as  surety;  Mills  v.  Ludington,  158  Mich.  496,  122  N.  W.  1082,  sustaining  action  of 
city  council  in  refusing  to  include  certain  place  among  those  in  which  saloons 
might  be  maintained  rejecting  bond  and  denying  license  on  ground  of  bad  reputa- 
tion of  saloon  keeper  and  improper  manner  in  which  he  conducted  saloon. 

Cited  in  footnotes  to  Ex  parte  Sikes,  24  L.R.A.  774,  which  holds  prohibition 
'Of  sale  of  liquor  not  included  in  authority  to  "license  and  regulate;"  State 
ex  rel.  Galle  v.  New  Orleans,  67  L.R.A.  70,  which  denies  right  to  refuse  liquor 
license  on  objection  of  minority  property  holders  or  on  ground  that  no  more 
barrooms  are  needed;  Jourdan  v.  Evansville,  67  L.R.A.  613,  which  upholds  pro- 
vision empowering  city  to  require  licenses  for  sale  of  intoxicating  liquors  within 
four  miles  of  corporate  limits;  Whissen  v.  Furth,  68  L.R.A.  161,  which  holds  per- 
.son  who  in  connection  with  a  saloon  has  been  running  a  gambling  house  in 
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known   violation    of   law    not    a   person    of   good   moral   character   so   as    to   be 
entitled  to  a  license. 

Cited  in  note  (114  Am.  St.  Rep.  298,  299,  302)  on  power  of  municipality  to 
regulate  dealing  in  intoxicating  liquors. 

Distinguished  in  People  v.  Wenzel,  105  Mich.  73,  62  N.  W.  1038,  holding  liquor 
statute  not  repealed  by  implication;    Timm  v.  Common  Council,  149  Mich.  32", 
112   N.   W.   942,  holding  village   empowered  to   suppress   saloons   cannot  by   or- 
dinance  fix  saloon   district   within   village. 
Repeal  of  statute  by  implication. 

Cited  in  Goodrich  v.  Hackley-Phelps-Bonnell  Co.  141  Mich.  346,  104  N.  W.  669, 
holding  general  act  relative  to  service  upon  corporations  is  not  repealed  by  re- 
vised act  which  is  in  no  way  inconsistent  with  such  general  act. 

21  L.  R.  A.  593,  GRAY  v.  McWILLIAMS,  98  Cal.  157,  35  Am.  St.  Rep.  163,  32 

Pac.  976. 
Easements  as  to  surface  waters. 

Approved  in  Los  Angeles  Cemetery  Asso.  v.  Los  Angeles,  103  Cal.  467,  37  Pac. 
375,  sustaining  right  to  discharge  surface  waters  over  lower  land  in  accustomed 
channel;  Cloverdale  v.  Smith,  128  Cal.  233,  60  Pac.  851,  holding  it  nuisance  to 
maintain  ditch  diverting  surface  waters  from  natural  flow;  Sanguinetti  v.  Pock, 
136  Cal.  469,  89  Am.  St.  Rep.  169,  69  Pac.  98,  holding  lower  owner  liable  to  upper 
for  injuriously  interrupting  natural  flow  of  surface  water;  Garland  v.  Aurin,  103 
Tenn.  559,  48  L.  R.  A.  863,  footnote  p.  862,  76  Am.  St.  Rep.  699,  53  S.  W.  940, 
denying  right  of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from 
higher  ground  by  raising  surface  of  lot. 

Cited  in  Brandenberg  v.  Zeigler,  62  S.  C.  23,  55  L.  R.  A.  417,  footnote  p.  414, 
-89  Am.  St.  Rep.  887,  39  S.  E.  790,  denying  owner's  right  to  drain  surface  water 
from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of  basin;  Hume  v. 
Des  Moines,  146  Iowa,  633,  29  L.R.A.  (N.S.)  131,  125  N.  W.  846,  Ann.  Cas.  1912  B, 
904,  to  the  point  that  by  common  law  no  rights  can  be  claimed  jure  naturae 
in  flow  of  surface  water;  Touchberry  v.  Northwestern  R.  Co.  87  S.  C.  423,  69 
S.  E.  877,  holding  that  railroad  has  right  to  so  construct  its  road  bed  as  to  dam 
up  surface  water  and  adjoining  owner  is  not  entitled  to  drainage  to  his  land; 
Galbreath  v.  Hopkins,  159  Cal.  302,  113  Pac.  174;  Heier  v.  Krull,  160  Cal.  444, 
117  Pac.  530, — holding  that  upper  owner  has  no  right  to  so  interfere  with 
natural  conditions,  as  to  cause  surface  water  to  be  discharged  in  greater  quan- 
tities or  different  manner  on  lower  owner's  land  than  would  occur  under  natural 
conditions;  Carroll  v.  Rye  Twp.  13  N.  D.  463,  101  N.  W.  894,  holding  rule  of 
civil  law  is  that  natural  depressions  and  channels  which  afford  drainage 
for  surface  water  cannot  be  obstructed,  or  waters  diverted  from  them,  to  damage 
of  others;  Wood  v.  Moulton,  146  Cal.  319,  80  Pac.  92,  holding  that  in  California 
rule  of  civil  law  as  to  disposition  of  surface  water  has  been  adopted;  Hum- 
phreys v.  Moulton,  1  Cal.  App.  258,  81  Pac.  1085,  holding  landowner  entitled 
to  injunction  and  to  damages  from  another  landowner  who  concentrated  surface 
water  into  single  channel  and  discharged  it  upon  former's  land;  Quinlan  v.  Cal- 
vert,  31  Mont.'  119,  77  Pac.  428,  on  rights  of  landowner  in  connection  with 
flowing  water  having  its  source  on  his  own  land;  Fordham  v.  Northern  P.  R. 
Co.  30  Mont.  429,  66  L.R.A.  559,  104  Am.  St.  Rep.  729,  76  Pac.  1040,  on  dis- 
tinction between  surface  waters  and  overflow  waters;  Sadlier  v.  New  York, 
104  App.  Div.  86,  93  N.  Y.  Supp.  579,  holding  term  "surface  water"  includes 
melting  snow;  Cass  v.  Dicks,  14  Wash.  81,  53  Am.  St.  Rep.  859,  44  Pac.  113, 
•on  disposition  of  surface  and  overflow  waters;  Ballentine  v.  Hammond,  68  S.  C. 
161,  46  S.  E.  1000,  on  right  of  riparian  owner  to  prevent  sand  being  washed 
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down  upon  his  land  from  above  by  interfering  with  water  course;  Davis  v. 
Fry,  14  Okla.  349,  69  L.R.A.  464,  78  Pac.  180,  2  Ann.  Cas.  193,  holding  where  sur- 
face waters  reach  and  become  settled  body  of  water,  forming  lake  or  pond, 
emptied  only  by  evaporation  or  percolation,  they  lose  their  character  as  surface 
waters,  and  may  not  be  drained  by  artificial  means  to  damage  of  servient  tene- 
ment without  liability  for  damages. 

Annotation  cited  in  Johnson  v.  White,  26  R.  I.  211,  65  L.R.A.  253,  58  Atl. 
658.  on  liability  of  municipal  corporation  for  damage  caused  by  collecting 
surface  waters  in  artificial  channel  and  discharging  them  on  private  property. 

Annotation  criticized  in  Shaw  v.  Ward,  131  Wis.  657,  111  X.  W.  671,  11  Ann. 
Cas.  1139,  holding  common  law  rule  as  to  surface  water  is  not  confined  to 
noninterference. 

Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
power  to  deepen  natural  line  of  drainage  of  marsh,  fed  entirely  by  surface  water; 
Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies  right  to  fill  depressions  in  land,, 
casting  surface  water  back  on  highway  to  its  injury;  St.  Paul  &  D.  R.  Co.  v. 
Duluth,  23  L.  R.  A.  88,  which  upholds  city's  right  to  continue  deposit  of  surface 
waters  on  swamp  after  its  improvement;  McAskill  v.  Hancock,  55  L.  R.  A.  738, 
which  holds  township  liable  for  causing  surface  water  to  overflow  private  prop- 
erty; Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  between 
parts  of  bridge  not  water  course;  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  22  L.  R. 
A.  246,  which  holds  land  owner  entitled  to  throw  surface  water  back  on  neighbor- 
ing land;  Willitts  v.  Chicago,  B.  &  K.  C.  R.  Co.  21  L.  R.  A.  608,  which  requires 
one  changing  flow  of  surface  water  not  unnecessarily  to  injure  neighbor;  Lam- 
bert v.  Alcorn,  21  L.  R.  A.  611,  which  authorizes  deepening  of  natural  outlet  so 
as  to  drain  surface  water  pond;  Sheehan  v.  Flynn,  26  L.  R.  A.  033,  which  up- 
holds right  to  cast  surface  water  on  adjoining  land;  Albany  v.  Sikes,  26  L.  R. 
A,  653,  which  holds  no  common  law  as  to  surface  water  established  by  adjudica- 
tion before  independence  of  country;  Jacobson  v.  Van  Boening,  32  L.  R.  A.  229, 
which  holds  land  owner  liable  for  discharging  large  bod}'  of  surface  water  on 
another's  land,  contrary  to  natural  course  of  drainage;  Jordan  v.  Benwood,  36 
L.  R.  A.  519,  which  denies  liability  of  city  for  change  of  street  grade,  preventing 
flow  of  surface  water  from  lot;  Churchill  v.  Beethe,  35  L.  R.  A.  442,  which  sus- 
tains right  of  county  to  divert  surface  water  in  exercise  of  right  of  eminent  do- 
main; Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw,  56  L.  R.  A.  341,  which  holds  railroad 
company  liable  for  damming  back  surface  water  flowing  in  ravine  by  construction 
of  roadbed;  Todd  v.  York  County,  66  L.RA.  561,  which  holds  that  owner's 
right  to  discharge  surface  water  from  premises  does  not  permit  him  to  collect 
it  in  volume  and  by  means  of  artificial  channel  discharge  it  on  another's  land 
contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A. 
642,  which  sustains  right  of  one  through  whose  lands  natural  water  course 
flows  to  accumulate  surface  waters  in  such  stream  as  against  lower  ri- 
parian owner;  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds  owners 
of  improved  property  adjacent  to  sewer  required  to  connect  gutters  and  spouts 
on  buildings  therewith  as  against  owners  of  premises  adjoining  alley  on  which 
water  otherwise  falls. 

Cited  in  notes  (25  L.R.A.  527,  529,  530)  on  what  is  surface  water;  (19  L.R.A. 
(N.S.)  167)  on  right  to  hasten  flow  of  surface  water  along  natural  drain 
ways;  (20  L.R.A.(N.S.)  159)  on  obstruction  of  surface  water  in  city;  (85  Am. 
St.  Rep.  722)  on  right  of  land  owner  to  accelerate  or  diminish  flow  of  water  ta 
or  from  lands  of  another. 

Annotation  in  21  L.  R.  A.  593,  referred  to  particularly  in  Baltzeger  v.  Caro- 
lina Midland  R.  Co.  54  S.  C.  246,  32  S.  E.  358,  holding  damages  caused  by  a«- 
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cumulation  of  surface  water  not  actionable  unless  accumulation  becomes  nuisance 
per  se. 

Distinguished  in  Rudel  v.  Los  Angeles  Co.  118  Cal.  288,  50  Pac.  400,  holding 
waters    flowing   through    natural    channel    in   rainy    season    cannot   be    diverted 
by  county  supervisors  into  another  channel  thereby  injuring  lands  upon  which 
water  would  run  in  larger  quantity. 
Adoption  of  common  law. 

Cited  in  note  (22  L.  R.  A.  506)  on  adoption  of  common  law  in  United  States. 
Municipal  liability  for  damages. 

Cited  in  note   (23  L.  R.  A.  659)   on  damage  to  abutting  owner  by  first  grading 
and  improvement  of  street. 
Creation   of   easements. 

Cited  in  note  (136  Am.  St.  Rep.  682,  684)  on  creation  and  conveyance  of  ease- 
ments appurtenant. 

21  L.  R.  A.  608,  WILLITTS  v.  CHICAGO,  B.  &  K.  C.  R.  CO.  88  Iowa,  281,  55 

N.  W.  313. 
Easements   as   to   surface   waters. 

Approved  in  Waverly  v.  Page,  105  Iowa,  231,  40  L.  R.  A.  471,  74  1ST.  W.  938, 
•enjoining  interruption  of  natural  flow  of  surface  water  through  walled  channel 
•erected  by  city;  Houghtaling  v.  Chicago  G.  W.  R.  Co.  117  Iowa,  541,  91  N.  W. 
"811,  holding  railroad  company  constructing  road  across  stream  bound  to  provide 
passageway  for  water  reasonably  sufficient  to  allow  it  to  pass  without  backing 
up  to  damage  of  property. 

Cited  in  Schrope  v.  Pioneer  Twp.  Trustees,  111  Iowa,  114,  82  N.  W.  466,  refus- 
ing to  enjoin  drainage  culvert  not  increasing  water  or  diverting  natural  flow; 
Tretter  v.  Chicago  G.  W.  R.  Co.  147  Iowa,  380,  140  Am.  St.  Rep.  304,  126 
N.  W.  339,  holding  that  railroad  is  bound  to  use  ordinary  care  in  filling  pas- 
sage way  for  surf  ^e  water  so  as  to  not  unnecessarily  throw  water  onto  ad- 
joining land;  Schofield  v.  Cooper,  126  Iowa,  237,  102  N.  W.  110,  holding  county 
lias  no  right  to  collect  surface  water  and  discharge  it  upon  lands  where  it 
•was  not  wont  to  go. 

Cited  in  footnotes  to  Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies 
owner's  right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting 
through  natural  rim  of  basin;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies 
right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its 
injury;  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  be- 
tween parts  of  bridge  not  watercourse;  Todd  v.  York  County,  66  L.R.A.  561, 
which  holds  that  owner's  right  to  discharge  surface  water  from  premises  does 
not  permit  him  to  collect  it  in  volume  and  by  means  of  artificial  channel  discharge 
it  on  another's  land  contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio 
Township,  67  L.R.A.  642,  which  sustains  right  of  one  through  whose  lands 
natural  water  course  flows  to  accumulate  surface  waters  in  such  stream  as 
against  lower  riparian  owner;  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which 
holds  owners  of  improved  property  adjacent  to  sewer  required  to  connect  gutters 
und  spouts  on  buildings  therewith  as  against  owners  of  premises  adjoining  alley 
on  which  water  otherwise  falls. 

Cited  in  notes  (12  L.R.A.  (N.S.)  572)  on  necessity  of  notice  to  purchasing  com- 
pany  to  construct  culverts   where  railroad  originally  constructed   without;    (85 
Am.   St.   Rep.    724)    on   right  of  land  owner   to   accelerate  or  diminish   flow  of 
•water  to  or  from  lands  of  another. 
Damages   from   violation  of. 

Cited  in  Hume  v.  Des  Moines,  146  Iowa,  642,  29  L.R.A. (N.S.)   135,  125  N.  W. 
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846,  Ann.  Cas.  1912  B,  904,  holding  that  city  is  liable  for  damages  m  damming 
back  surface  water  by  grading  street,  when  it  did  not  give  abutter  notice  to- 
bring  property  to  grade  and  opportunity  to  do  so. 

Cited  in  notes  (59  L.R.A.  896)  on  liability  for  damming  back  water  of  stream; 
(20   L.R.A.(X.S.)    889)    as   to    when   statute   begins   to   run   against   action    for 
damages  to  land  by  obstructing  stream  or  surface  Avater. 
Liability  for  continuing:  nuisance. 

Cited  in  footnotes  to  Rockport  v.  Rockport  Granite  Co.  51  L.  R.  A.  779,  which 
holds  land  owner  liable  for  permitting  guy  rope  to  derrick  to  remain  stretched 
across  highway;  Lion  v.  Baltimore  City  Pass.  R.  Co.  47  L.  R,  A.  127,  which  holds 
notice  to  original  wrongdoer  unnecessary  to  create  liability  for  injury  to  subse- 
quent owner  of  property;  Church  of  Holy  Communion  v.  Paterson  Extension  R. 
Co.  55  L.  R.  A.  81,  which  holds  limitation  begins  to  run  for  injuries  to  church 
wall  from  insufficiency  of  retaining  wall  built  in  constructing  track,  from  time 
injury  occurs. 

Cited  in  note  (27  L.R.A.(N.S.)   165)   on  necessity  of  notice  to  impose  liability 
for  continuing  nuisance  created  by  predecessor. 
Testimony  as  to  sufficiency  of  outlet. 

Citd  in  Blunck  v.  Chicago  &  N.   W.   R.   Co.   142  Iowa,   149,   120  N.  W.   737, 
holding  testimony  of  eye-witnesses  to  inadequacy  of  culverts  to  carry  off  flood1 
water  is  not  incompetent  as  opinion  evidence. 
Measure  of  damage  to  growing  crop. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Saunders,  85  Ark.  114,  107  S.  W. 
194,  holding  rentable  or  usable  value  of  land  was  criterion  of  damages  where 
crops  had  not  yet  a  market  value. 

21  L.  R.  A.  611,  LAMBERT  v.  ALCORN,  144  III.  313,  33  N.  E.  53. 
\Vhat  is   \v:i»«-r  course. 

Approved  in  Ribordy  v.  Murray,  177  111.  140,  52  N.  E.  32o.  Affirming  70  111. 
App.  533,  holding  that  water  course  exists  where  conformation  of  land  gives 
surface  water  fixed  and  determinate  course. 

Cited  in  Perry  v.  Clark.  89  Neb.  815,  132  X.  W.  388;  Voudrie  v.  Southern  R. 
Co.  155  111.  App.  282, — holding  that  where  surface  water  flows  along,  fixed  and 
determinate  course,  there  is  a  watercourse  into  which  dominant  owner  has  right 
to  discharge  surface  water  which  flows  naturally  in  that  direction;  Anderson 
Land  &  Stock  Co.  v.  McConnell,  188  Fed.  831,  holding  that  where  though  water 
course  spread  out  over  meadow  in  delta  formation  and  was  broken  up  into  sev- 
eral channels  it  could  be  identified  on  surface,  it  was  natural  water  course,  al- 
though there  was  no  definitely  defined  channel  on  surface;  St.  Louis  Merchants' 
Bridge  Terminal  R.  Asso  v.  Schultz,  226  111.  414,  80  N.  E.  879,  Affirming  126  111. 
App.  558,  holding  slough  is  natural  water  course  within  meaning  of  law  in  refer- 
ence to  drainage;  Wills  v.  Babb,  123  111.  App.  518,  holding  watercourse  neces- 
sarily implies  course  having  some  ascertainable  limits  or  boundaries  within  which 
water  habitually  flows;  Hull  v.  Harker,  130  Iowa,  193,  106  X.  W.  629,  holding 
swale  constituting  natural  channel  for  surface  water  is  natural  watercourse; 
Qninn  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  S.  D.  132,  22  L.R.A. (X.S.)  798,  120  X. 
W.  884,  considering  when  a  watercourse  may  be  said  to  exist. 

Cited  in  footnote  to  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  water  course. 
Drainage  of  surface  waters. 

Approved  in  Waverly  v.  Page,  105  Iowa,  231,  40  L.  R.  A.  471,  74  X.  W.  938, 
holding  that  natural  flow  of  surface  water  cannot  be  interrupted  to  injury  of 
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adjoining  proprietor;  Helm  v.  Richmond,  72  111.  App.  519,  holding  that  highei' 
owner  may  drain  surface  water  into  natural  channel  upon  lower  lands;  Ribordy 
V.  Murray,  177  111.  140,  52  X.  E.  325.  Affirming  70  111.  App.  533,  holding  that 
dominant  owner  may  construct  drains,  though  increasing  How  in  natural  channel 
on  servient  estate. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Appanoose  County,  31  L.R.A.(N.S.)  1124, 
104  C.  C.  A  573,  182  Fed.  298  (dissenting  opinion),  on  right  of  upper  owner 
to  remove  natural  barriers  and  let  onto  or  over  lower  lands,  surface  waters- 
which  would  not  naturally  flow  there;  Pinkstaff  v.  Steffy,  216  111.  412,  75  N.  E, 
163,  holding  owner  of  dominant  estate  has  natural  easement  over  land  of  servient 
estate  for  flow  of  surface  waters,  and  owner  of  servient  estate  cannot  interfere 
with  or  divert  flow  of  water-courses;  Broadwell  Special  Drainage  Dist.  No.  1 
v.  Lawrence,  231  111.  97,  83  X.  E.  104,  holding  servient  estate  released  from 
burden  of  easement  for  drainage  of  surface  water  by  diversion  of  water  from  its- 
natural  channel  into  artificial  channel  by  dominant  owners  with  acquiescence  of 
servient  owners,  and  continuance  of  flow  through  such  channel  for  more  than, 
twenty  years;  Bickel  v.  Martin,  115  111.  App.  369,  holding  owner  of  dominant 
estate  may  tile-drain  his  higher  land  and  thereby  carry  off  water  in  natural  chan- 
nel, although  flow  of  water  upon  lower  land  in  natural  channel  is  thereby  in- 
creased; Fenton  &  T.  R.  Co.  v.  Adams,  122  111.  App.  240,  holding  landowner  may- 
construct  ditch  on  his  own  land  which  shortens  course  of  and  increases  flow,, 
if  water  is  deposited  in  same  natural  course,  it  previously  flowed  in. 

Cited  in  notes  (21  L.  R.  A.  006)  on  right  as  to  flow  of  surface  water;  (25  L. 
R.A.  528)  on  what  is  surface  water;  (19  L.R.A. (N.S.)  167,  168)  on  right  to 
hasten  flow  of  surface  water  along  natural  ways;  (85  Am.  St.  Rep.  734)  on  right 
of  land  owner  to  accelerate  or  diminish  flow  of  water  to  or  from  lands  of  an- 
other; (25  Eng.  Rul.  Cas.  424)  on  liability  for  injury  to  adjoining  land  due  ta 
protecting  one's  own  land  from  flood. 
Damage*  in  injunction. 

Approved  in  Milligan  v.  Nelson,  88  111.  App.  513,  holding  damages  intended; 
as  reimbursement  for  procuring  dissolution  of  temporary  injunction,  not  for 
general  defense;  Independent  Medical  College  v.  Zeigler,  86  111.  App.  364,  hold- 
ing award  of  solicitor's  fees  restricted  to  services  in  actually  procuring  disso- 
lution of  injunction ;  Gooch  v.  Furman,  62  111.  App.  347,  refusing  damages  for 
defense  when  bill  for  injunction  and  mandatory  relief  dismissed  on  final  hear- 
ing; Ridgley  v.  Minneapolis  Threshing  Mach.  Co.  61  111.  App.  174,  refusing  dam- 
ages on  dissolution  of  injunction  which  record  fails  to  show  was  ordered  or 
issued;  Kotz  v.  Glos,  53  111.  App.  487,  denying  counsel  fees  for  conducting  de- 
fense, where  no  motion  made  to  dissolve  injunction;  Densch  v.  Scott,  58  I1L 
App.  36.  holding  allowance  of  counsel  fees  for  procuring  dissolution  of  injunc- 
tion not  for  defense  generally. 

Cited  in  Lomax  v.  Ragor,  85  111.  App.  680,  holding  measure  of  damages  on 
dissolution  of  injunction  shall  be  customary  fee  for  such  services;  Holden  v.  Al- 
ton, 179  111.  325,  53  N.  E.  556,  holding  party  performing  illegal  contract  after 
jurisdiction  acquired  liable  to  restore  conditions  existing  when  bill  filed;  Milli- 
gan v.  Xelson,  188  111.  141,  58  N.  E.  938,  refusing  counsel  fees  when  incurred 
after  injunction  made  perpetual,  when  cause  reinstated  after  reversal ;  Landis 
v.  Wolf,  206  111.  403,  69  N.  E.  103,  denying  as  damages  allowance  of  counsel 
fees  to  attorney,  upon  dissolution  of  temporary  injunction,  when  services  in 
that  regard  not  separable  from  general  defense  of  suit;  Jameson  v.  Bartlett, 
63  Neb.  643,  88  N.  W.  860,  holding  damages  incurred  in  defending  main  action 
not  collectible  as  damages  which  obligee  sustains  by  reason  of  temporary  in- 
junction in  suit  on  bond;  Chicago,  A.  &  N.  R.  Co.  v.  Whitney,  143  Iowa,  514,  121 
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IS".  W.  1043,  holding  where  appellate  court  issues  restraining  order  which  is  an- 
cillary to  appeal  counsel  fees  are  not  allowable  for  presenting  main  case  upon 
appeal;  Dempster  v.  Lomsingh,  234  111.  390,  84  X.  E.  1032,  holding  that  where 
injunction  is  ancillary  to  principal  relief  sought,  fees  for  defending  suit  generally 
should  not  be  assessed  as  damages  upon  dissolution  of  injunction;  People  ex  rel. 
George  v.  Xelms,  241  111.  571,  89  X.  E.  683,  holding  allowance  of  $300.00  as  dam- 
ages upon  dissolution  of  injunction  is  not  excessive  where  fairly  within  range 
of  testimony,  and  only  constituting  reimbursement  for  solicitor's  fees  in  procuring 
dissolution. 

Cited  in  note   (16  L.R.A. (N.S.)   55,  56,  76)   on  recovery  on  injunction  bond  of 
attorney's  fees  necessarily  expended  in  dissolving  injunction. 
Temporary    injunction. 

Cited  in  Chicago  R.  Equipment  Co.  v.  Xational  Hollow  Brake  Beam  Co.  141 
111.  App.  577,  holding  temporary  injunction  in  suit  for  perpetual  injunction 
is  mere  ancillary  writ  which  complainant  may  apply  for  or  not  as  he  sees  fit 
and  of  which  only  object  is  to  preserve  status  quo  until  final  hearing  can  be  had. 
Acts  pending  injunction. 

Cited  in  Chicago  R.  Equipment  Co.  v.  Xational  Hollow-Brake  Beam  Co.  141  111. 
App.  577,  holding  action  taken  pending  final  determination  of  question  as  to  right 
to  permanent  injunction  is  at  risk  of  having  acts  declared  illegal  and  being 
•compelled  to  restore  everything  to  condition  it  was  in  at  commencement  of  suit. 

21  L.  R.  A.  617,  BROOKS  v.  COOPER,  50  N.  J.  Eq.  761,  35  Am.  St.  Rep.  793, 

26  Atl.  978. 
Public   policy  as  affecting   contracts. 

Approved  in  Anderson  v.  Wainwright,  67  Ark.  67,  53  S.  W.  566,  holding  party 
Jiot  permanently  precluded  from  enforcing  legal  remedies  by  contracting  not  to 
enforce  lien;  Tarbell  v.  Rutland  R.  Co.  73  Vt.  350,  56  L.  R.  A.  657,  87  Am.  St. 
Hep.  734,  51  Atl.  6,  holding  contract  void  which  seeks  to  relieve  company  from 
liability  for  future  negligence. 

Cited  in  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  65 
N.  J.  L.  337,  47  Atl.  890,  sustaining  contract  to  sell  stock  in  consideration  of 
•consent  to  locate  road;  Haddock  v.  Salt  Lake  City,  23  Utah,  528,  65  Pac. 
491,  holding  entire  agreement  void  when  inseparable  part  invalid;  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  20,  71  Am.  St.  Rep.  301,  49  N. 
E.  582,  holding  contract  invalid  where  injured  employee  agrees  to  release  claim, 
accepting  certain  benefits;  Berka  v.  Woodward,  125  Cal.  127,  45  L.  R.  A.  424, 
73  Am.  St.  Rep.  31,  57  Pac.  777,  holding  contract  void  when  founded  upon  act 
penalized,  though  not  prohibited  by  statute;  Wakefield  v.  Van  Tassell,  202  111. 
45,  65  L.  R.  A.  514,  95  Am.  St.  Rep.  207,  66  N.  E.  830,  holding  condition  in 
•deed  preventing  erection  of  public  grain  elevator  on  premises  not  against  pub- 
lic policy;  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  568,  82  X.  Y.  Supp.  841, 
denying  validity  of  lease  executed  in  Maine,  which  is  ultra  vires  according 
to  Maine  decision  in  reference  to  similar  instrument;  Union  Cent.  L.  Ins.  Co.  v. 
Spinks,  119  Ky.  270,  69  L.R.A.  267,  84  S.  W.  1160,  7  Ann.  Gas.  913,  holding  pro- 
vision in  insurance  policy  that  no  suit  shall  be  maintained  upon  it  unless 
begun  within  one  year  from  death  of  insured  is  contrary  to  public  policy  and 
void;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  11,  80  X.  E.  845,  holding 
objects  of  exercise  of  police  power  by  state  to  secure  public  safety  cannot  be  fore- 
stalled and  nullified  by  contracts  on  part  of  those  against  whom  statute  is  di- 
rected; Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  20,  69  L.R.A. 
884,  71  Am.  St.  Rep.  201,  49  X.  E.  582,  holding  the  acceptance  of  benefits  under 
an  agreement  between  a  railroad  and  an  employee  thereof  that  such  acceptance 


877  L.  R.  A.  CASES  AS  AUTHORITIES.  [21  L.R.A.  634 

should  release  the  company  from  all  claims  for  damages  arising  from  an  injury, 
is  a  release  within  the  meaning  of  a  statute  declaring  invalid  contracts  releasing 
corporations  from  liability  for  injuries  received. 

Cited  in  note  (93  Am.  St.  Rep.  909)  on  contracts  with  newspapers  void  as 
against  public  policy. 

21  L.  R.  A.  623,  MAYERS  v.  KAISER,  85  Wis.  382,  39  Am.   St.  Rep.  849,  35 

N.  W.  688. 
Bnrden  of  proof  as  to  frauds. 

Cited   in   note    (56   L.   R.   A.   824)    on   burden   of   proof   of   husband's   debt  to 
wife   on   account   of   property   received   from   her. 
It  iiili  is  of  creditors  to  debtor's  services. 

Approved  in  Martin  v.  Remington,  100  Wis.  548,  69  Am.  St.  Rep.  941,  76 
N.  W.  614,  holding  that  husband's  creditors  cannot  reach  increment  to  wife's 
estate  produced  by  his  industry;  Kendall  v.  Beaudry,  107  Wis.  184,  83  N. 
W.  314,  holding  creditor  not  entitled  to  fruit  of  debtor's  labor,  though  per- 
formed for  wife. 

Cited  in  Wasem  v.  Raben,  45  Ind.  App.  227,  90  N.  E.  636,  holding  that  value 
of  husband's  services  in  managing  wife's  separate  estate,  where  he  has  no  com- 
munity of  property  or  partnership  therein,  cannot  be  recovered  from  such  wife 
by  husband's  trustee  in  bankruptcy. 

Cited  in  footnotes  to  Trefethen  v.  Lynam,  38  L.  R.  A.  190,  which  holds  wife 
liable  to  husband's  creditors  for  amount  in  which  value  of  her  property  enhanced 
by  improvements  made  by  his  earnings;  Boggess  v.  Richards,  26  L.  R.  A.  537, 
Avhich  upholds  right  to  apportion  between  wife  and  creditors,  profits  from  hus- 
band carrying  on  business  in  wife's  name;  Roberts  v.  Winton,  41  L.  R.  A.  275, 
which  denies  rights  of  creditors  in  insurance  obtained  by  insolvent  without  pay- 
ing premium  other  than  by  giving  worthless  check;  Flynn  v.  Baisley,  45  L.  R. 
A.  645,  which  denies  creditor's  rights  in  earnings  of  emancipated  minor  child. 

Cited  in  notes  (23  L.R.A.  (N.S.)  1125)  on  right  of  husband's  creditors  to  reach 
fruits  of  management  of,  or  services  in  connection  with,  wife's  separate  estate 
or  business;  (58  Am.  St.  Rep.  498)  on  agreements  to  compensate  husband  or 
wife  for  services,  or  to  relinquish  claims  on  earnings  or  profits;  (77  Am.  St.  Rep. 
105)  on  liability  of  wife's  separate  estate  to  husband's  creditors  for  value  of 
increase  due  to  his  acts. 

Distinguished  in  Ansorge  v.  Earth,  88  Wis.  554,  43  Am.  St.  Rep.  928,  60  N. 
W.    1055,   holding  that  wife's   title,   fraudulently  acquired   with   her   knowledge, 
should  be  transferred  to  husband's  assignee  for  creditors. 
Transactions  between   Insolvent  debtor  and  his   wife. 

Cited  in  Jones  v.  Hogan,  135  Mo.  App.  363,  116  S.  W.  21,  holding  payments 
for  improvements,  interest,  taxes  and  insurance  made  by  insolvent  husband  upon 
home  of  wife  in  place  of  paying  rent  good  as  against  husband's  creditors;  also 
citing  annotation. 

Cited  in  note  (90  Am.  St.  Rep.  550)  on  attacks  by  creditors  on  conveyances 
made  by  husbands  to  wives. 

21   L.  R.  A.   634,  STATE  ex  rel.  GIBSON  v.  FRIEDLEY,   135  Ind.   119,  34  N. 

E.  872. 
I.ettisla  ti  v<-    alteration    of    constitutional    office. 

Followed  without  discussion  in  State  ex  rel.  Howard  v.  Bear,  135  Ind.  701r 
34  N.  E.  877. 

Approved  in  Gratopp  v.  Van  Eps,  113  Mich.  591,  71  N.  W.  1080,  holding  jus- 
tice of  peace  not  legislated  out  of  office  by  reincorporation  of  city  with  fewer  jus- 
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tices;  Proulx  v.  Graves,  143  Cal.  247,  76  Pac.  1025,  sustaining  authority  of 
board  of  supervisors  to  abolish  townships,  including  justice's  courts  therein,  sub-^ 
ject  to  legal  rights  of  incumbents. 

Cited  in  McCully  v.  State,  102  Tenn.  567,  46  L.  R.  A.  582,  53  S.  W.  134  (dis- 
senting opinion),  majority  holding  that  legislature  may  abolish  circuit  or  chan- 
cery division,  thereby  depriving  incumbent  of  powers  and  salary;  Scott  v.  State, 
151  Ind.  571,  52  N.  E.  163  (dissenting  opinion),  majority  sustaining  statute 
postponing  time  when  term  of  county  treasurer  shall  begin,  thus  extending  term 
of  incumbent;  Henderson  v.  State,  137  Ind.  565,  24  L.  R.  A.  475,  36  N.  E.  257, 
holding  enforceable,  valid  portion  of  statute  partly  void  when  separable  with- 
out destroying  sense  or  intent;  Aikman  v.  Edwards,  55  Kan.  754,  30  L.  R.  A. 
151,  footnote  p.  149,  42  Pac.  366,  upholding  act  abolishing  judicial  district 
before  expiration  of  judge's  term  of  office;  State  ex  rel.  Taylor  v.  Mount,  151 
Ind.  691,  51  N.  E.  417,  holding  judges  elected  to  preside  over  court  limited  to 
six  years  cannot  hold  beyond  that  period,  although  life  of  court  and  term  of 
judges  was  subsequently  extended  four  years  by  statute. 

Cited  in  footnotes  to  McCulley  v.  State,  46  L.  R.  A.  567,  which  upholds 
legislative  power  to  abolish  existing  courts  and  change  counties  from  one  circuit 
to  another;  State  Prison  v.  Day,  46  L.  R.  A.  295,  which  holds  prohibition  against 
transferring  office  violated  by  statute  abolishing  office  of  prison  superintendent 
and  placing  management  under  directors;  People  ex  rel.  Burby  v.  Howland, 
41  L.  R.  A.  838,  which  holds  void,  statute  depriving  justices  of  peace  of  single 

town  of  criminal  jurisdiction. 

i. 

21  L.  R.  A.  639,  PORTLAND  NATURAL  GAS  &  OIL  CO.  v.  STATE,  135  Ind. 

54,   34   N.   E.    818. 
Liability  of  gas  company  to  consumers. 

Approved  in  Coy  v.  Indianapolis  Gas  Co.  146  Ind.  660,  36  L.  R.  A.  536,  foot- 
note p.  535,  46  N.  E.  17,  holding  duty  of  company  under  franchise  to  supply  nat- 
ural gas  to  consumer  not  released  by  contract  for  gas;  State  ex  rel.  Wood  v. 
Consumers  Gas  Trust  Co.  157  Ind.  351,  55  L.  R.  A.  248,  footnote  p.  245,  61 
N.  E.  674,  authorizing  mandamus  to  compel  natural  gas  company  to  permit  par- 
ticipation in  gas  furnished;  State  etc  rel.  Wood  v.  Consumers  Gas  Trust  Co. 
157  Ind.  352,  55  L.  R.  A.  248,  61  N.  E.  674,  and  State  ex  rel.  Snyder  v.  Portland 
Natural  Gas  &  Oil  Co.  153  Ind.  488,  53  L.  R.  A.  415,  74  Am.  St.  Rep.  314,  53 
N.  E.  1089,  holding  that  company  must  impartially  serve  all  complying  with 
reasonable  regulations;  Charleston  Natural  Gas  Co.  v.  Lowe,  52  W.  Va.  671, 
44  S.  E.  410,  holding  gas  company  occupying  streets  of  city  bound  to  furnisli 
•gas  to  every  person  applying  therefor  and  complying  with  reasonable  regula- 
tions; Indiana  Natural  &  Illuminating  Gas  Co.  v.  Anthony,  26  Ind.  App.  321, 
,:58  N.  E.  868,  holding  company  liable  for  failure  to  furnish  sufficient  supply 
(of  gas  when  reasonable  regulations  observed;  Indiana  Natural  &  Illuminating 
Gas  Co.  v.  State,  158  Ind.  519,  57  L.  R.  A.  762,  footnote  p.  761,  63  N.  E.  220, 
denying  right  of  natural  gas  company  to  discriminate  against  single  consumer 
by  enforcing  meter  rate,  instead  of  flat  rate,  against  him. 

Cited  in  Richmond  Natural  Gas  Co.  v.  Clawson,  155  Ind.  668,  51  L.  R.  A. 
747,  footnote  p.  744,  58  N.  E.  1049,  holding  unreasonable,  charge  of  20  cents  per 
1,000  feet  from  those  using  natural  gas  for  both  fuel  and  light,  and  only  12£ 
cents  for  those  using  it  for  fuel  only;  Seaton  Mountain,  Light,  H.  &  P. -Co.  v. 
Idaho  Springs  Invest.  Co.  49  Colo.  127,  33  L.R.A.(N.S.)  1081,  111  Pac.  834,  holding 
that  rule  of  corporation  with  franchise  to  supply  electric  light  and  steam  heat, 
to  the  effect  that  steam  for  heat  will  be  supplied  only  to  persons  taking  elec- 
tricity is  unreasonable;  Vanderberg  v.  Kansas  City  Missouri  Gas  Co.  126  Mo. 
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App.  606,  105  S.  W.  17,  holding  gas  company  cannot  refuse  to  contract  with  mar- 
ried woman  living  with  her  husband  on  ground  it  has  right  to  contract  only  with 
lawful  head  of  family,  nor  because  she  refuses  to  pay  gas  bill  incurred  by  her 
husband. 

Cited  in  footnote  to  State  ex  rel.  Milstcd  v.  Butte  City  Water  Co.  32  L.  R.  A. 
697,  which  denies  right  of  water  company  to  refuse  to  supply  water  to  tenant. 

Distinguished  in  Weld  v.  Gas  Electric  Light  Comrs.  197  Mass.  560,  84  N.  E.  101, 
holding  arrangement  of  electric  lights  or  gas  company  with  another  company 
whereby  territory  is  divided  and  duplication  of  lines  prevented  does  not  render 
company  subject  to  prosecution  for  failure  properly  to  exercise  corporate  fran- 
chise. 
Enforcement  of  corporate  duties  by  mandamus. 

Cited  in  State  ex  rel.  Marion  v.  Marion  Light  &  Heating  Co.  174  Ind.  625,  92 
N.  E.  731,  holding  that  corporation  formed  to  supply  city  and  inhabitants  with 
light  may  be  compelled  to  perform  duty  by  mandamus;  Greenfield  Gas  Co.  v. 
Trees,  165  Ind.  211,  75  N.  E.  2,  holding  duty  of  gas  company  to  furnish  gas  to 
owners  or  occupants  of  houses  abutting  on  streets  is  enforceable  by  mandamus; 
Seymour  Water  Co.  v.  Seymour,  163  Ind.  130,  70  N.  E.  514,  holding  mandamus 
lies  to  compel  water  company  to  filter  and  furnish  sufficient  pressure. 

Cited  in  footnote  to  Souther  v.  Gloucester,  69  L.R.A.  309,  which  sustains  right 
to  charge  higher  rates  for  water  furnished  owners  of  summer  cottages  in  out- 
lying districts. 

21  L.  R.  A.  641,  SPEIR  v.  BROOKLYN,   139  N.  Y.  6,  54  N.  Y.  S.  R.  416,  36 

Am.   St.   Rep.   664,   34   N.   E.    727. 
Liability  of  municipalities  for  injuries. 

Cited  in  Hall  v.  Oyster  Bay,  61  App.  Div.  511,  70  N.  Y.  Supp.  710,  holding 
ultra  vires  acts  of  town  board  unavailable  against  town;  Costich  v.  Rochester, 
68  App.  Div.  630,  73  N.  Y.  Supp.  835,  holding  city  liable  only  for  compensatory 
damages  for  causing  overflow  of  water  course  by  trunk  sewer;  Wheeler  v.  Ft. 
Dodge,  131  Iowa,  579,  9  L.R.A.  (N.S.)  153,  108  N.  W.  1057,  on  liability  of  city 
for  injury  due  to  existence  of  nuisance  in  street  by  its  permission;  Godfrey  v. 
New  York,  104  App.  Div.  365,  93  N.  Y.  Supp.  899,  holding  where  obstruction  is 
placed  in  street  by  person  under  contract  with  municipal  corporation,  and.  by 
its  direct  permission,  it  is  liable  for  negligence  of  its  contractor  in  protecting 
public;  Johnson  v.  New  York,  109  App.  Div.  828,  96  N.  Y.  Supp.  754,  holding 
city  liable  for  injury  of  person  sustained  by  being  run  into  by  automobile  while 
witnessing  speed  trials  being  conducted  upon  highway  by  permission  of  alder- 
men, given  without  authority;  Parks  v.  New  York,  111  App.  Div.  840,  98  N. 
Y.  Supp.  94,  holding  where  city  issued  permit  to  excavate  beneath  sidewalk,  and 
person  was  killed  by  reason  of  defectiveness  of  temporary  bridge  erected  over 
excavation,  city  was  liable;  Winona  v.  Botzet,  23  L.R.A. (N.S.)  215,  94  C.  C.  A. 
563,  169  Fed.  331,  holding  duty  of  city  to  so  use  its  own  as  not  to  unnecessarily 
injure  persons  or  property  of  others  extends  to  their  protection  against  injury 
from  such  use  which  may  be  sustained  on  property  other  than  that  of  city; 
Marth  v.  Kingfisher,  22  Okla.  612,  18  L.R.A. (N.S.)  1243,  98  Pac.  436,  holding 
city  not  liable  for  injury  caused  by  wild  horse  brought  into  portion  of  street 
roped  off  for  horse  race  in  fourth  of  July  celebration  where  city  officers  enacted 
ordinances  and  made  agreement  for  celebration  without  authority. 

Cited  in  notes  (1  L.R.A. (N.S.)  667)  on  distinction  between  private  and  public 
functions  of  municipality  with  respect  to  liability  for  damages;  (23  L.R.A. 
(N.S.)  645)  on  liability  of  municipality  for  failure  to  prevent  improper  conduct 
in  or  use  of  streets;  (32  L.R.A. (N.S.)  895)  on  liability  of  municipality  licensing 
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nuisance;    (125  Am.  St.  Rep.  354)   on  grant  by  city  of  right  to  use  streets  and 
sidewalks  for  private  purpose. 

Distinguished  in  Claussen  v.  Luverne,  103  Minn.  497,  15  L.R.A.  (N.S.)  701,  115 
X.  W.  643,  14  Ann.  Cas.  673,  holding  city  not  liable  for  damages  due  to  action 
of  council  in  illegally  revoking  liquor  license;  Carpenter  v.  New  York,  115  App. 
Div.  557,  101  X.  Y.  Supp.  402.  holding  in  action  for  personal  injury  caused  by 
explosion  of  dynamite  intended  for  use  in  construction  of  subway,  city  was  not 
liable  for  method  of  work,  or  violation  of  law  by  contractors,  as  it  did  not  au- 
thorize erection  or  maintenance  of  magazine,  did  not  make  contract  for  doing 
work  as  municipal  corporation  and  had  no  power  to  regulate  or  inspect  work; 
Murphy  v.  Xew  York  City,  128  App.  Div.  463,  112  X.  Y.  Supp.  807,  holding  a 
city  was  not  liable  for  the  damage  done  by  the  explosion  of  two  hundred  pounds 
of  dynamite  stored  by  a  subcontractor  in  a  street  even  though  a  permit  had  been 
given  for  the  storing  of  a  less  amount. 
By  fireworks. 

Cited  in  New  York  v.  Hearst,  142  App.  Div.  34",  126  X.  Y.  Supp.  917,  to  the 
point  explosion  of  fireworks  at  junction  of  two  streets,  completely  built  up,  when 
not  under  official  supervision  is  nuisance,  and  city  is  liable  for  injury  caused 
thereby  where  it  gave  permit;  Landau  v.  Xew  York,  180  X.  Y.  54,  105  Am.  St. 
Rep.  709,  72  X.  E.  631,  holding  city  liable  for  killing  by  explosion  of  fireworks, 
display  of  which  authorized  by  council  and  mayor,  where  such  display  constitutes 
a  nuisance;  Crowley  v.  Rochester  Fire  Works  Co.  183  X.  Y.  355,  3  L.R.A. (X.S.) 
331,  76  N.  E.  470,  5  Ann.  Cas.  538,  reversing  95  App.  Div.  13,  holding  it  is  not 
necessarily  illegal  to  display  fireworks  in  park;  Walker  v.  Xew  York,  107  App. 
Div.  353,  95  X.  Y.  Supp.  121,  holding  city  liable  for  personal  injury  caused  by 
explosion  of  fireworks  at  display  being  given  on  private  property  by  church 
organization  by  authority  of  board  of  aldermen. 

Cited  in  footnote  to  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's 
liability  for  acts  of  servants  in  managing  fireworks. 

Cited  in  note  (3  L.R.A. (X.S.)  760)  on  liability  for  injury  caused  by  placing 
or  exploding  bomb  or  fireworks  in  highway. 

Distinguished  in  Fifield  v.  Phoenix,  4  Ariz.  288,  24  L.  R.  A.  432,  36  Pac.  916, 
holding  city  not  liable  for  explosion  of  fireworks  in  street,  under  permit  from 
city  marshal;  Bartlett  v.  Clarksburg,  45  W.  Va.  394,  43  L.  R.  A.  29C,  footnote 
p.  295,  72  Am.  St.  Rep.  817,  31  S.  E.  918,  denying  liability  of  town  for  injuries 
from  fireworks,  etc.,  fired  on  streets  with  consent  of  town  authorities ;  Land.au 
v.  Xew  York,  90  App.  Div.  56,  85  X.  Y.  Supp.  616,  holding  city  merely  suspend- 
ing ordinance  prohibiting  use  of  fireworks  not  liable  for  injuries  resulting  from 
explosion  thereof  in  city  streets. 
—  By  bicycles. 

Distinguished  in  Howard  v.  Brooklyn,  30  App.  Div.  224,  51  X.  Y.  Supp.  1058, 
holding  city  not  liable  for  mere  failure  to  prohibit  bicycle  riding  on  sidewalk; 
Lechner  v.  Xewark,  19  Misc.  456,  44  X.  Y.  Supp.  556,  holding  village  not  lia- 
ble for  negligence  of  one  riding  bicycle  on  sidewalk  under  license;  Rogers  v. 
Binghamton,  101  App.  Div.  357,  92  X.  Y.  Supp.  179,  where  ordinance  did  not 
permit  riding  of  bicycles  on  sidewalk  where  plaintiff  was  run  over  by  unknown 
bicyclist. 
"What  are  public  nuisances. 

Cited  in  State  v.  Rabinowitz,  85  Kan.  848,  39  L.R.A. (X.S.)  190,  118  Pac. 
1040,  holding  that  selling  of  intoxicating  liquors  on  streets  is  public  nuisance. 

Cited  in  notes   (16  L.R.A. (X.S.)   621)   on  display  of  fireworks  in  city  street  as 
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nuisance;    (107   Am.   St.   Rep.   244)    on   what   are   public   nuisances;     (123   Am. 
St.  Rep.  583)   on  liability  for  damages  from  blasting  near  highway. 

Distinguished  in  Melker  v.  New  York,  190  N.  Y.  485,  16  L.R.A. (N.S.)  623,  83 
N.  E.  565,  13  Ann.  Cas.  544,  holding  the  exhibition  of  fireworks,  allowed  to  be 
given  in  a  public  street  where  a  large  number  of  people  were  assembled  was  not 
a  nuisance  as  a  matter  of  law  but  a  question  of  fact  for  the  jury;  De  Agramonte 
v.  Mt.  Vernon,  112  App.  Div.  292,  98  N.  Y.  Supp.  454,  holding  display  of  fire 
works  in  city  park  is  not  nuisance  per  se;  Buckley  v.  New  York,  135  App.  Div. 
574,  120  N.  Y.  Supp.  423,  holding  excavation  made  by  plumber  to  repair  break  in 
sewer  not  nuisance  per  se. 

21   L.  R.  A.  645,  REMY  v.  OLDS    (Cal.)    34  Pac.  216. 
Effect  of  intervening  impossibility   of  performance. 

Cited  in  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing 
Co.  134  Cal.  25,  53  L.  R.  A.  684,  footnote  p.  681,  86  Am.  St.  Rep.  231,  66  Pac. 
28,  denying  liability  for  failure  to  deliver  specified  quantity  of  fruit  contracted 
for,  from  failure  of  crop,  due  to  unusual  climatic  conditions. 

Cited  in  footnotes  to  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dis- 
solution of  corporation  a  defense  to  guaranty  of  dividends  for  term  of  years; 
Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Improv.  Co.  51  L.  R.  A.  951,  which 
denies  right  to  rescind  contract  for  sale  of  land  for  vendor's  breach  of  agree- 
ment as  to  operating  street  cars  due  to  unusual  snow  drifts;  Eppens,  S.  &  W. 
Co.  v.  Littlejohn,  52  L.  R.  A.  811,  which  holds  unreasonable  delay  in  delivering 
goods  not  excused  by  vendor's  inability  to  procure  them,  from  personal  disad- 
vantages peculiar  to  him;  Pengra  v.  Wheeler,  21  L.  R.  A.  726,  which  holds 
lessor  released  from  covenant  to  repair  leased  dams  within  specified  time  by 
impossibility  of  making  repair;  Fisher  v.  Walsh,  43  L.  R.  A.  810,  which  holds 
employee  quitting  service  in  breach  of  contract  because  of  strikers'  threats  lia- 
ble for  resulting  injury  to  employer;  Pinkham  v.  Libby,  49  L.  R.  A.  693,  which 
denies  right  to  recover  amount  paid  for  fruitless  service  of  stallion  under  agree- 
ment for  return,  prevented  by  its  death;  Angus  v.  Scully,  49  L.  R.  A.  562,  which 
sustains  right  to  recover  under  contract  to  move  building,  destroyed  by  fire 
before  work  completed;  Board  of  Education  v.  Townsend,  52  L.  R.  A.  868,  which 
holds  that  blowing  down  of  schoolhouse  does  not  excuse  one  from  contract  to 
remove  and  rebuild;  Krause  v.  Crothersville  School  Trustees,  65  L.R.A.  Ill, 
which  holds  covenant  to  repair  building  and  construct  annex  thereto  discharged 
by  destruction  by  lightning  of  main  building  when  work  is  practically  com- 
pleted. 
Evidence  as  to  other  instances. 

Cited  in  Barber  v.  Martin,  67  Neb.  452,  93  N.  W.  722,  to  the  point  that  testi- 
mony upon  collaterial  issue  may  be  relevant  where  it  forms  basis  of  reasonable 
inference  of  main  issue;  Cook  v.  Sheehan,  16  S.  D.  94,  91  N.  W.  452,  to  the  point 
that  testimony  on  collateral  issue  may  be  relevant  if  fact  which  it  tends  to 
establish  will  tend  to  prove  or  disprove  facts  in  issue. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right 
to  show  effect  on  different  horses  of  suspended  flag. 

Cited  in  note    (11  Eng.  Rul.  Cas.  242)    on  admissibility  of  fact  collateral  to 
issue. 
Refusal   to   compel    election    between    counts. 

Cited  in  Van  Lue  v.  Wahrlich-Cornett  Co.  12  Cal.  App.  751,  108  Pac.  717; 
Willard  v.  Carrigan,  8  Ariz.  73,  68  Pac.  538, — to  the  point  that  refusal  to  compel 
election  between  counts  is  proper  although  same  cause  is  differently  stated  in 
separate  counts. 

L.R.A.  Au.  Vol.  III.— 56. 
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21  L.  R.  A.  649,  CURTIS  v.  LOUISVILLE  CITY  R.  CO.  94  Ky.  573,  23  S.  W. 

303. 
Duty   of  paying-   fare   wrongfully   demanded. 

Cited  in  Martin  v.  Rhode  Island  Co.  32  R.  I.  173,  32  L.R.A.  (N.S.)  700,  78  Atl. 
548,  Ann.  Cas.  1912  C,  1283,  holding  that  street  railway  may  require  passenger 
to  insert  coin  representing  their  fare  into  automatic  collector  brought  to  them 
by  conductor,  where  it  offers  to  furnish  them  with  proper  coin  in  the  exchange  for 
money. 

Cited  in  notes  (43  L.R.A.  714)  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded,  in  order  to  avoid  expulsion  and  lessen  damages;  (31  L.R.A.  (N.S.) 
992)  on  sufficiency  of  tender  of  fare  to  prevent  ejection. 

21  L.  R.  A.  651,  AMERICAN  ACCI.  CO.  v.  REIGART,  94  Ky.  547,  42  Am.  St. 

Rep.   374,   23   S.   W.    191. 
Construction  of  insurance  policies. 

Cited  in  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  132  Ky.  24,  20 
L.R.A. (N.S.)  282,  136  Am.  St.  Rep.  164,  116  S.  W.  234,  holding  insurer  relieved 
from  liability  for  loss  by  fire  caused  directly  by  riot  by  policy  insuring  against 
all  direct  loss  or  damages  by  fire  "except  as  hereinafter  provided,"  and  including 
loss  by  riot  among  exceptions. 

Cited  in  note    (14   ^ng.  Rul.  Cas.  19,  25)    on  rules  for  construing  insurance 
policies. 
Accident  policy. 

Cited  in  Westmoreland  v.  Preferred  Acci.  Ins.  Co.  75  Fed.  246,  holding  no 
recovery  for  death  caused  in  part  by  surgeon's  administering  chloroform,  under 
clause  forbidding  same;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  669,  60  S.  W. 
492,  holding  that  accident  policy  insuring  against  death  by  "accidental  means" 
includes  death  unforeseen  by  assured,  intentionally  inflicted  upon  him  by  an- 
other; Dezell  v.  Fidelity  &  C.  Co.  176  Mo.  290,  75  S.  W.  1102,  holding  death 
resulting  from  overdose  of  morphine  taken  to  relieve  pain  embraced  within  pol- 
icy insuring  "against  bodily  injuries  sustained  through  external,  violent,  and 
accidental  means,"  although  excepting  injuries  or  death  from  poison  or  any- 
thing accidentally  taken;  Hastings  v.  Travelers'  Ins.  Co.  190  Fed.  260,  holding 
that  no  liability  under  accident  policy  arose  where  insured  died  from  dilation  of 
heart  caused  by  repeatedly  raising  and  lowering  himself  in  morris  chair  by 
use  of  hands  and  arms  alone;  General  Acci.  &  Life  Assur.  Corp.  v.  Meredith,  141 
Ky.  97,  132  S.  W.  191;  .Etna  L.  Ins.  Co.  v.  Bethel,  140  Ky.  624,  131  S.  W.  523,— 
to  the  point  that  accident  insurance  company  is  liable  where  accident  and  not 
diseased  condition  is  proximate  cause  of  death;  Jenkins  v.  Hawyeye  Commercial 
Men's  Asso.  147  Iowa,  116,  30  L.R.A.  (N.S.)  1183,  124  N.  W.  199,  holding  that 
death  from  blood  poisoning  due  to  perforation  of  rectum  by  bone  presumably 
swallowed  with  food,  is  caused  by  external,  violent  and  accidental  means,  within 
meaning  of  accident  insurance  policy;  Schmid  v.  Indiana  Travelers  Acci.  Asso. 
42  Ind.  App.  487,  85  N.  E.  1032,  holding  death  resulting  from  heart  failure 
through  climbing  flight  of  steps  carrying  baggage  in  rarified  atmosphere  is  not 
death  by  accidental  means;  Young  v.  Railway  Mail  Asso.  126  Mo.  App.  345,  103 
S.  W.  557,  holding  whether  rupture  of  blood  vessel  in  lung  by  railway  mail  clerk 
in  lifting  mail  sack  was  caused  by  "external,  violent  and  accidental  means"  was 
question  for  jury;  Fidelity  &  C.  Co.  v.  Carroll,  5  L.R.A. (N.S.)  662,  74  C.  C.  A. 
409,  143  Fed.  274,  6  Ann.  Cas.  955,  holding  where  the  death  of  an  insured  re- 
sulted from  blood  poisoning  which  developed  from  an  injury  received  when  the 
insured  committed  an  assault  on  the  person  of  another  who  made  no  resistance, 
such  death  was  not  "accidental"  within  the  meaning  of  a  policy  of  insurance. 


883  L.  R.  A.  CASES  AS  AUTHORITIES.        [21  L.R.A.  653 

Cited  in  notes   (30  L.R.A.  212)   on  what  constitutes  an  accident  within  mean- 
ing of  accident  insurance  policy;   (30  L.R.A.  (N.S.)  1182)  on  death  or  injury  from 
substance  taken  internally  as  caused  by  external  means. 
Right  to  open  and  close. 

Cited  in  note    (61   L.  R.  A.  545)    on  effect  of  admission  to  change  burden  of 
proof  and  right  to  open  and  close. 
Estoppel  to  assume  inconsistent  positions. 

Cited  in  notes  (3  Eng.  Rul.  Cas.  327)  on  estoppel  to  assume  inconsistent  posi- 
tions in  legal  proceedings. 

21    L.   R.   A.   653,   EATON   v.   FAIRBURY   WATERWORKS   CO.   37    Neb.   546, 

40  Am.  St.  Rep.  510,  56  N.  W.  201. 
Liability  of  water  company  on  municipal  contracts. 

Approved  in  Boston  Safe-Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240, 
denying  recovery  for  loss  through  lack  of  water  pressure,  no  privity  of  contract 
existing;  Stone  v.  Uniontown  Water  Co.  13  Lane.  L.  Rev.  157,  16  Pa.  Co.  Ct. 
331,  4  Pa.  Dist.  R.  432,  holding  water  company  not  liable  to  citizens  for  loss 
by  fire,  no  privity  in  city's  contract  existing;  Fitch  v.  Seymour  Water  Co. 
139  Ind.  220,  47  Am.  St.  Rep.  258,  37  N.  E.  982,  holding  water  company  not 
liable  for  insufficient  pressure,  as  citizen  has  no  privity  in  city's  contract;  House 
v.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R.  A.  533,  31  S.  W.  179,  hold- 
ing water  company  not  liable  to  citizen  for  failure  to  perform  contract  with 
city;  Montgomery  v.  Rief,  15  Utah,  501,  50  Pac.  623  holding  citizen  cannot  main- 
tain action  unless  contract  intended  for  his  personal  benefit;  Ukiah  City  v.  Ukiah 
Water  &  Improv.  Co.  142  Cal.  178,  64  L.  R.  A.  234,  100  Am.  St.  Rep.  107, 
75  Pac.  773,  denying  liability  of  water  company  merely  agreeing  with  city  to 
furnish  water  for  general  fire  purposes,  to  compensate  city  for  loss  due  to  negli- 
gent failure  to  furnish  water. 

Cited  in  Lutz  v.  Tahlequah  Water  Co.  29  Okla.  180,  36  L.R.A.(N.S.)  573,  118 
Pac.  128,  holding  that  citizen  taxpayer  cannot  maintain  action  against  water 
company  for  damages  by  fire  sustained  by  him  in  consequence  of  failure  of  com- 
pany to  perform  contract  with  city  to  furnish  supply  water  for  fire  purposes; 
Greenville  Water  Co.  v.  Beckham,  55  Tex.  Civ.  App.  92,  118  S.  W.  889,  holding 
that  property  owner  cannot  hold  water  company  liable  for  loss  by  fire  because 
of  its  breach  of  contract  with  city  to  supply  water  for  fire  purposes;  Metro- 
politan Trust  Co.  v.  Topeka  Water  Co.  132  Fed.  703;  Holloway  v.  Macon  Gas- 
light &  Water  Co.  132  Ga.  394,  64  S.  E.  330;  Peck  v.  Sterling  Water  Co.  118 
111.  App.  536;  Hone  v.  Presque  Isle  Water  Co.  104  Me.  231,  21  L.R.A.  (N.S.) 
1028,  71  Atl.  769;  Ancrum  v.  Camden  Water,  Light  &  Ice  Co.  82  S.  C.  299,  21 
L.R.A. (N.S.)  1034,  64  S.  E.  151;  Lovejoy  v.  Bessemer  Waterworks  Co.  146  Ala. 
380,  6  L.R.A. (N.S.)  431,  41  So.  76,  9  Ann.  Cas.  1068, — holding  individual  cannot 
recover  for  loss  by  fire  occasioned  by  failure  of  water  company  to  furnish 
supply  of  water  as  stipulated  in  its  contract  with  municipality;  Allen  &  C.  Mfg. 
Co.  v.  Shreveport  Waterworks  Co.  113  La.  1112,  68  L.R.A.  660,  104  Am.  St.  Rep. 
525,  37  So.  980,  2  Ann.  Cas.  471,  holding  water  company  not  liable  for  loss  by 
fire  alleged  to  be  due  to  its  failure  to  keep  hydrants  in  order. 

Cited  in  notes  (23  L.R.A.  150)  on  liability  for  loss  by  fire  due  to  lack  of  ade- 
quate water  supply;  (25  L.R.A. (N.S.)  240)  on  municipal  liability  for  tort  in 
connection  with  waterworks;  (71  Am.  St.  Rep.  197)  on  right  of  third  person  to 
sue  on  contract  made  for  his  benefit;  (81  Am.  St.  Rep.  480,  481,  486)  on  liability 
of  water  companies. 

Disapproved  in  Mugge  v.  Tampa  Waterworks  Co.  52  Fla.  378,  6  L.R.A. (N.S.) 
1176,  42  So.  81,  holding  waterworks  company  liable  in  tort  for  negligence  in  dis- 
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charge  of  duty  to  furnish  water  for  extinguishing  fires  in  accordance  with  con- 
tract with  city. 

21  L.  R.  A.  657,  PEXLEY  v.  AUBURN,  85  Me.  278,  27  Atl.   158. 
What  constitutes  nuisance. 

Approved  in  Corthell  v.  Holmes,  88  Me.  380,  34  Atl.  173,  holding  obstruction 
within  limits  of  highway  a  nuisance  not  depending  upon  interruption  of  travel, 

Distinguished  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  519,  36  L.  R.  A.  384, 
36  Atl.  998,  holding  railroad  company  not  liable  for  fire  communicated  by  in- 
dependent contractor's  car,  not  itself  a  nuisance. 
Effect  of  ultra  vires  contract. 

Approved  in  Field  v.  Shawnee,  7  Okla.  75,  54  Pac.  318,  holding  municipal  cor- 
poration not  bound  by  contract  ultra  vires  as  against  public  policy. 

Cited  in  Wheeler  v.  Sault  Ste.  Marie,  164  Mich.  341,  35  L.R.A.(N.S.)  548,  129 
X.  W.  685,  holding  that  city  has  no  authority  to  contract  for  purchase  of  land 
to  widen  street  in  consideration  that  it  move  and  repair  building  standing  on 
land,  and  assume  all  risks  of  so  doing;  State  ex  rel.  Townsend  v.  Park  Comrs. 
100  Minn.  154,  9  L.R.A.(N.S.)  1048,  110  X.  W.  1121,  holding  contract  between 
abuttinf  property  owner  and  city  whereby  continued  existence  and  maintenance 
of  street  as  parkway,  free  from  assessments,  is  secured,  is  ultra  vires  and  void. 

Cited  in  footnote  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170, 
which  holds  enforceable  by  foreclosure,  ultra  vires  loan  of  city's  money  on  mort- 
gage. 

Cited   in  note    (35   L.R.A.  (X.S.)    548)    on   power   of  municipality   to   acquire 
property  for  other  than  money  consideration. 
Who  may  bring:  action  for  nuisance. 

Cited  in  Whitmore  v.  Brown,  102  Me.  58,  9  L.R.A. (X.S.)  871,  120  Am.  St.  Rep. 
454,  65  Atl.  516,  holding  individual  has  no  right  of  action  on  ground  public 
right  of  navigation  is  impeded  by  structures  unless  he  suffers  injury  different 
in  kind  and  degree  from  that  suffered  by  others. 

21  L.  R.  A.  660,  SCHAIBLE  v.  LAKE  SHORE  &  M.  S.  R.  CO.  97  Mich.  318,  56 

X.  W.  565. 
Negligence   In   switching;. 

Approved  in  Hunt  v.  Kurd,  39  C.  C.  A.  228,  98  Fed.  686,  holding  making 
flying  switch  in  usual  manner  not  negligence  per  se  as  to  employee  with  notice; 
Carr  v.  St.  Clair  Tunnel  Co.  131  Mich.  594,  92  X.  W.  110,  holding  practice  of 
making  "flying  switches,"  being  in  common  use,  not  negligence  toward  em- 
ployees. 

Cited  in  Carlson  v.  Cincinnati,  S.  &  M.  R.  Co.  120  Mich.  485,  79  X.  W.  688, 
holding  section  hand  negligent  in  failing  to  notice  movements  of  switch  en- 
gine while  working  on  track;  Tobey  v.  Burlington,  C.  R.  &  X.  R.  Co.  94  Iowa, 
273,  33  L.  R.  A.  502,  62  X.  W.  761,  holding  failure  of  inexperienced  track  hand 
to  notice  kicked  cars  not  negligence  per  se. 
"Who  are  fellow  servants. 

Distinguished  in  Balhoff  v.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  592, 
holding  brakeman  injured  through  section  hand's  failure  to  keep  tracks  free 
from  ice,  not  fellow  servant  to  section  hand;  Anderson  v.  Michigan  C.  R.  Co. 
107  Mich.  595,  65  X.  W.  585,  holding  railroad  company  liable  for  injury  to 
brakeman  from  depression  in  track,  existing  through  neglect  of  sectionmen  to 
repair  it. 
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21  L.  R.  A.  662,  COFFIN  v.  THOMPSON,  97  Mich.   188,  56  N.  W.  567. 
•Qualifications   of   electors   and   officer*. 

Cited  in  Coggeshall  v.  Des  Moines,  138  Iowa,  737,  128  Am.  St.  Rep.  221,  117 
IN.  W.  309,  holding  legislature  cannot  change  qualifications  of  electors  where  same 
.are  fixed  by  constitution;  Solon  v.  State,  54  Tex.  Crim.  Rep.  293,  114  S.  W.  349 
(dissenting  opinion),  on  absence  of  power  of  legislature  to  change  qualifications 
of  voters  where  they  are  fixed  by  constitution ;  Livesley  v.  Litchfield,  47  Or.  254, 
114  Am.  St.  Rep.  920,  83  Pac.  142,  holding  provision  of  city  charter  limiting 
right  to  vote  at  city  elections  to  persons  who  have  paid  poll  tax  void. 

Cited  in  footnote  to  Hanna  v.  Young,  34  L.  R.  A.  55,  which  sustains  act  pre- 
scribing property  qualification  for  voters  at  city  election. 

Cited  in  note   (25  L.  R.  A.  480)   on  how  far  right  to  vote  is  absolute. 

Distinguished  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  569  22  L.  R.  A. 
134,  footnote  p.  124,  14  So.  383,  holding  legislature  entitled  to  prescribe  qual- 
ifications of  voters  at  municipal  elections;  State  ex  rel.  Gibson  v.  Monahan,  72 
Kan.  495,  115  Am.  St.  Rep.  224,  84  Pac.  130,  7  Ann.  Cas.  661,  holding  legislature 
may  limit  right  to  vote  at  drainage  district  elections  to  taxpayers. 
Women. 

Cited  in  footnotes  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right 
to  authorize  appointment  of  women  as  notaries;  Re  Gage,  25  L.  R.  A.  781,  which 
denies  right  of  women  to  vote  for  school  commissioner  having  authority  over 
many  districts;  State  ex  rel.  Scott  v.  Parry,  21  L.  R.  A.  669,  which  denies 
woman's  right  to  vote  for  justice  of  peace  in  city;  Gougar  v.  Timberlake,  37 
L.  R.  A.  644,  which  denies  right  of  women  to  vote  under  provision  giving  right 
to  "male"  citizens;  Harris  v.  Burr,  39  L.  R.  A.  768,  which  sustains  right  of 
•women  to  vote  at  school  meeting  for  director  of  district. 

Cited  in  notes  (38  L.  R.  A.  215)  on  right  of  woman  to  hold  office;  (27  L.R.A. 
•{N.S. )  522)  on  right  of  women  to  vote. 

making;   statute  contingent   on  approval  by   people. 

•    Cited  in  note   (23  L.  R.  A.  114)   on  power  of  legislature  to  make  statute  con- 
tingent on  approval  by  vote  of  the  people. 

21  L.  R.  A.  669,  STATE  ex  rel.  SCOTT  v.  PARRY,  52  Kan.  1,  33  Pac.  956. 
'Women  as  electors. 

Cited  in  Fee  v.  Richardson,  28  Kan.  194,  107  Pac.  789,  holding  marshal  of 
•city  court  is  not  city  officer  within  meaning  of  statute  prohibiting  denial  of 
right  to  vote  at  election  of  city  officers  on  account  of  sex. 

Cited  in  note   (21  L.  R.  A.  662)   on  right  of  women  to  vote. 

21  L.  R.  A.  671,  WESTERN  PUB.  HOUSE  v.  MURDICK,  4  S.  D.  207,  56  N.  W. 

120. 
Individual    liability    on    corporation    promise. 

Distinguished  in  Small  v.  Elliott,  12  S.  D.  573,  76  Am.  St.  Rep.  630,  82  N.  W. 
D2,   holding  parol   evidence   admissible   between   original   parties   to   explain   sig- 
nificance of  signature  followed  by  letters  "Pt." 
l'nrol«-   to   vary    writing. 

Cited  in  Schriner  v.  Dickinson,  20  S.  D.  436,  107  N.  W.  536,  holding  parol 
proof  that  signer  of  contract  was  agent  of  undisclosed  principal  inadmissible 
where  recitals  of  contract  plainly  refute  such  suggestion. 
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21  L.  R.  A.  673,  SKINNER  v.  TIRRELL,  159  Mass.  474,  38  Am.  St.  Rep.  447,  34 

N.  E.  692. 
Subrogation  as   to   volunteers. 

Cited  in  Cambridge  v.  Hanscom,  186  Mass.  57,  70  N.  E.  1030,  holding  amount 
of  solicitor's  fee  for  defending  action  in  which  city  was  defendant  cannot  be 
recovered  by  city  from  party  by  reason  of  whose  acts  city  was  held  liable  in  such, 
action  where  city  did  not  pay  fee  and  was  not  obliged  to  do  so. 

Cite.d  in  notes  (23  L.  R.  A.  125,  126,  132)  on  effect  of  payment  of  debt  by  volun- 
teer or  stranger  to  original  undertaking;    (44  Am.  St.  Rep.  736)   on  subrogation 
of  insurer. 
friability  for  loan  for  necessaries. 

Cited  in  De  Brauvvere  v.  De  Brauwere,  203  N.  Y.  463,  38  L.R.A.  (N.S.)  512,  96 
N.  E.  722,  Affirming  144  App.  Div.  521,  129  N.  Y.  Supp.  587,  Affirming  69  Misc. 
474,  126  N.  Y.  Supp.  22],  holding  that  wife,  abandoned  by  husband,  who  purchases 
necessaries  with  her  own  money,  can  recover  amount  thereof  from  husband. 

Cited  in  footnote  to  Kirk  v.  Chinstrand,  56  L.  R.  A.  333,  which  holds  husband 
refusing  to  permit  wife  to  live  w.ith  him  liable  for  her  support  where  she  chooses. 

Cited  in  note  (98  Am.  St.  Rep.  645)  on  wife's  implied  authority  to  act  for 
husband  and  charge  him  for  necessaries. 

21  L.  R,  A.  675,  PLYMPTON  v.  HALL,  55  Minn.  22,  56  N.  W.  351. 
Actions    by    lunatics. 

Approved  in  Wood  v.  Throckmorton,  26  Colo.  252,  57  Pac.  699,  holding  actions 
on  behalf  of  lunatics  permitted  only  when  necessary  for  protection  of  their  in- 
terests; Wager  v.  Wagoner,  53  Neb.  513,  73  N.  W.  937,  holding  insane  person 
without  guardian  may  sue  by  next  friend,  though  not  adjudged  incompetent;  Isle 
v.  Cranby,  199  111.  43,  64  L.  R.  A.  520,  64  N.  E.  1065,  sustaining  action  by  de- 
ranged person  without  conservator,  through  next  friend,  though  not  adjudged  in- 
competent. 

Cited  in  Peters  v.  Townsend,  93  Ark.  108,  124  S.  W.  255,  holding  that  power 
of  circuit  court  to  hear  and  determine  action  against  insane  person  involves 
power  to  inquire  into  mental  condition  so  as  to  protect  his  interest  in  that  case 
and  extends  no  further. 

Cited  in  notes  (64  L.R.A.  516)  on  right  of  insane  person  to  institute  proceed- 
ings by  next  friend;  (330  Am.  St.  Rep.  844)  on  judgments  for  or  against  insane 
persons. 

21  L.  R.  A.  677,  DOWNEY  v.  DOWNEY,  98  Ala.  373,  13  So.  412. 
Alimony  after  decree  of  divorce. 

Cited  in  Golden  v.  Golden,  102  Ala.  354,  14  So.  638,  holding  decree  of  divorce- 
must  be  set  aside  alimony  granted;  Cannady  v.  Herrington,  131  Ga.  225,  62  S. 
E.  20,  holding  alimony  will  not  be  allowed  wife  on  separate  proceeding,  after 
total  divorce  granted  at  instance  of  husband;  Joyner  v.  Joyner,  131  Ga.  225,  18 
L.R.A.(N.S.)  657,  127  Am.  St.  Rep.  220,  62  S.  E.  182,  holding  a  suit  for  alimony 
on  the  part  of  the  wife  could  not  be  maintained  after  the  rendition  of  a  final  de- 
cree of  divorce  in  another  state  which  was  obtained  by  the  husband. 

Cited  in  note  (77  Am.  St.  Rep.  240)  on  wife's  right  to  maintain  separate  suit 
for  maintenance  independent  of  suit  for  divorce. 

21  L.  R.  A.  680,  SLY  v.  HUNT,  159  Mass.  151,  38  Am.  St.  Rep.  403,  34  N.  E. 

187. 
Concluslvenen*    of   Judgment. 

Approved  in  Com.  v.  Ellis,  160  Mass.  165,  35  N.  E.  773,  holding  record  of  prior 
conviction  for  nonsupport  of  child  conclusive  as  to  paternity. 
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Cited  in  Com.  v.  Reed,  162  Mass.  218,  38  N.  E.  364,  holding  judgment  in  seiz- 
ure of  liquor  conclusive  against  government  only  as  to  facts  necessarily  involved; 
Brown  r.  Brown,  209  Mass.  395,  95  X.  E.  796,  holding  that  probate  of  will  only 
shows  that  testator  was  of  sufficiently  sound  mind  to  make  will ;  Re  Hendershott, 
134  Iowa,  322,  120  Am.  St.  Rep.  438,  111  N.  W.  969,  holding  proponent  of  will  in 
contest  as  to  same  cannot  question  conclusion  of  court  in  previous  action  against 
him  by  guardian  of  testatrix  that  she  did  not  have  mental  capacity  to  contract. 

Annotation  cited  in  Horton  v.  Barto,  57  Wash.  485,  135  Am.  St.  Rep.  999,  107 
Pac.  191,  holding  probating  of  will  is  judicial  act  which  cannot  be  avoided  or  set 
aside  except  in  manner  provided  by  law. 

Cited  in.  footnotes  to  Re  Newman,  45  L.  R.  A.  780,  which  holds  probate  degree 
adjudging  person  to  be  widow  of  decedent  not  conclusive  in  other  state  that  she 
was  not  other  person's  wife;  Chicago  Title  &  T.  Co.  v.  Brown,  47  L.  R.  A.  798, 
which  holds'  probate  of  will  not  subject  to  collateral  attack  years  afterward  be- 
cause attesting  witness  disqualified. 

Cited  in  notes  (48  L.  R.  A.  153)  on  effect  of  probate  of  will  in  another  state; 
(34  L.R.A. (N.S.)  964)  on  contents  of  will  as  affecting  right  to  probate;  (37 
L.R.A.  (N.S.)  368)  on  notice  of  distribution  in  probate  proceedings  as  juris- 
dictional;  (103  Am.  St.  Rep.  25)  on  res  judicata  in  criminal  proceedings;  (LI 
I'-ng.  Rul.  Case  45)  on  collusiveness  of  judgment  in  rem. 

21  L.  R.  A.  689,  DULUTH  v.  BLOOM,  55  Minn.  97,  56  N.  W.  580. 
Police    regulation*  act  to   junk   denlerg,  etc. 

Approved  in  Com.  v.  Ringold,  182  Mass.  309,  65  N.  E.  374,  holding  dealer  in- 
new  scrap  iron  not  junk  dealer,  and  license  unnecessary. 

Cited  in  Chicago  v.  Lowenthal,  242  111.  407,  90  N.  E.  287,  holding  that  ordi- 
nance requiring  license  to  keep  junk  shop  is  within  police  power;  Grossman  v.. 
Indianapolis,  173  Ind.  165,  88  N.  E.  945,  holding  that  ordinance  requiring  junk 
dealers  to  keep  record  of  purchases  and  names  and  description  of  persons  from. 
whom  they  made  purchases  is  valid. 

Cited  in  notes    (32  L.R.A.  121,  123)    on  police  power  as  exercised  by  munici- 
palities over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand 
clothes;    (129  Am.  St.  Rep.  279)    on  constitutional  limitations  on  power  to  im- 
pose license  or  occupation  taxes. 
What  Im  a  JniiU   shop. 

Cited  in  Chicago  v.  Reinschreiber,  121  111.  App.  118,  holding  that  a  store  where- 
old  and  new  bottles  are  bought  and  sold  as  in  this  case,  is  not  a  junk  shop; 
West  Side  Metal  Ref.  Co.  v.  Chicago,  140  111.  App.  601,  holding  that  a  shop  which 
purchased  large  quantities  of  both  old  and  new  metal,  and  refined  part,  which 
it  sold  to  factories  was  not  a  junk  shop;  New  York  v.  Vandewater,  113  App.  Div. 
457,  99  N.  Y.  Supp.  306,  holding  that  one  who  buys  large  masses  of  old  iron  and 
metal  at  a  time  and  ships  and  sells  to  mills  and  factories  is  not  a  junk  dealer 
under  the  license  law. 

21  L.  R.  A.  691,  SHAUB  v.  LANCASTER,  156  Pa.  362,  26  Atl.  1067. 
l.i-n  Isla  t  i »  i-  ami   administrative   public  corporations. 

Approved  in  Soitzinger  v.  Tamaqua  Co.  187  Pa,  543,  43  W.  N.  C.  238,  41  Atl.  454, 
sustaining  resolution  authorizing  street  lighting,  though  not  transcribed  into 
ordinance  book,  nor  advertised;  Loughry  v.  Pittsburgh,  29  Pittsb.  L.  J.  N.  S. 
431,  holding  selection  of  kind  of  pavement  to  be  laid  pursuant  to  ordinance 
passed  by  council,  administrative  act,  which  may  be  delegated  to  director  of 
public  works;  Com.  ex  rel.  McChesney  v.  Diamond  Nat.  Bank,  43  W.  N.  C.  380, 
i>  I'M.  Super.  Ct,  121,  holding  motion  by  borough  council  directing  warrants  signed! 
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by  president  instead  of  by  burgess,  not  legislative  act  requiring  latter's  signature ; 
Oirardville  v.  Schuylkill  Light,  Heat  &  Power  Co.  25  Pa.  Co.  Ct.  605,  sustaining 
resolution  awarding  lighting  contract  without  chief  burgess's  signature; 
Schweers  v.  Muhlenberg,  19  Pa.  Super.  Ct.  390,  holding  order  of  council  directing 
payment  of  paving  bill  disapproved  by  mayor,  not  legislation  requiring  two-thirds 
vote  to  pass  over  mayor's  veto;  Ricker  v.  Lancaster,  42  W.  N.  C.  163,  7  Pa. 
Super.  Ct.  155,  15  Lane.  L.  Rev.  172,  holding  resolution  approving  committee 
report  on  water  rates  schedule  not  legislation  requiring  mayor's  approval;  Hein- 
itsh  v.  Pennsylvania  Teleph.  Co.  16  Lane.  L.  Rev.  399,  5  Lack.  Legal  News,  330, 
holding  that  council  may  by  resolution  authorize  laying  of  conduit;  Lansdowne  v. 
Citizens  Electric  Light  &  P.  Co.  206  Pa.  191,  55  Atl.  919,  holding  resolution  of 
borough  council  accepting  offer  of  electric  lighting  company  to  light  city,  purely 
ministerial  and  binding  when  ordinance  exists  authorizing  council  to  make  such 
•contract;  Schweers  v.  Muhlenberg,  19  Lane.  L.  Rev.  123,  holding  that  resolution 
by  borough  council  as  to  amount  due  for  work  done  fixes  amount,  making  mayor's 
signature  purely  ministerial  act. 

Cited  in  Achenbach  v.  Bath,  12  North.  Co.  Rep.  216,  19  Dist.  R.  833;  Re  Lan- 
caster, 27  Lane.  L.  Rev.  235,  20  Pa.  Dist.  R.  227 ;  Schlott  v.  Terre  Hill,  28  Lane. 
~L.  Rev.  69, — to  the  point  that  resolutions  of  municipal  councils  do  not  require 
executive  approval  as  they  are  ministerial  in  character;  Lansdowne  v.  Citizens 
Electric  Light  &  Power  Co.  9  Del.  Co.  Rep.  30,  holding  that  where  ordinance 
exists  empowering  city  council  to  make  contract  for  lighting,  resolution  accept- 
ing bid  is  ministerial  and  need  not  be  recorded  or  advertised;  Long  v.  Portland, 
53  Or.  101,  98  Pac.  1111,  holding  distinction  between  legislative  acts  and  those 
relating  to  daily  administration  of  municipal  affairs  is  not  destroyed  because 
much  of  latter  class  of  business  must  be  accomplished  by  ordinances  and  not 
resolutions;  Warner  v.  Berks  County  Poor  Directors,  38  Pa.  Super.  Ct.  447,  hold- 
ing resolution  of  poor  directors  employing  house  agent  for  year  at  certain  sum 
per  month  is  not  legislative. 

Cited  in  footnotes  to  Mullan  v.  State,  34  L.  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature,  ratifying  appointment  by  governor,  not  express  author- 
ity of  law;  Swindell  v.  State,  35  L.  R.  A.  50,  which  denies  power  to  repeal  by 
mere  majority  vote,  rule  fixed  by  ordinance  as  to  requirements  in  passage  of 
ordinance. 
Offering:  rewards. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Holly,  119  Mich.  638,  44  L.  R.  A.  678,  75 
Am.  St.  Rep.  435,  78  N.  W.  665,  holding  that  incorporated  village  may  offer 
reward  for  conviction  of  incendiary;  Brazell  v.  Zeigler,  26  Okla.  833,  110  Pac. 
1052,  to  the  point  that  offer  of  reward  by  city  for  conviction  of  incendiary  was 
not  permanent  law  of  city,  but  only  temporary  order. 

Cited  in  footnotes  to  Mitchell  v.  Abbott,  25  L.  R.  A.  503,  which  holds  offer  of 
reward  revoked  by  nonperformance  within  reasonable  time;  Haskell  v.  Davidson, 
42  L.  R.  A.  155,  which  holds  person  informing  proper  person  of  facts  necessary 
to  secure  arrest  and  conviction  of  unknown  perpetrator  of  crime  entitled  to  re- 
ward for  his  "arrest  and  conviction." 

Cited  in  note  (6  Eng.  Rul.  Cas.  138)  on  performance  of  conditions  as  accept- 
ance of  offer  addressed  to  world  at  large. 

^1  L.  R.  A.  693,  WADD  v.  HAZELTON,  137  N.  Y.  215,  50  N.  Y  S.  R.  400,  33  Am. 

St.  Rep.  707,  33  N.  E.  143. 
Necessity  of   delivery   to   establish   gift. 

Approved  in  Re  Dimock,  4  App.  Div.  311,  39  N.  Y.  Supp.  501,  holding  creditors 
entitled  to  fund  intended  for  wife,  but  not  delivered  to  trustee  until  after  in- 
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sohency;  Langworthy  v.  Crissey,  10  Misc.  454,  31  N.  Y.  Supp.  85,  sustaining 
trust  in  unindorsed  note  left  with  third  party  with  parol  instructions  to  deliver 
on  donor's  death;  Liebe  v.  Battmann,  33  Or.  245,  72  Am.  St.  Rep.  703",  54  Pac- 
179,  holding  no  gift  established  by  leaving  indorsed  note  in  addressed  envelope 
in  room  where  writer  shoots  himself;  Luther  v.  Hunter,  7  N.  D.  551,  75  N.  W.. 
910,  holding  no  gift  established  by  forwarding  assignment  to  probate  judge  with- 
out instructions  to  deliver  to  assignee;  Partridge  v.  Kearns,  32  App.  Div.  485,. 
53  N.  Y.  Supp.  154,  holding  gift  causa  mortis  not  created  by  leaving  note  with 
third  party,  not  in  contemplation  of  death. 

Cited  in  McElroy  v.  Albany  Sav.  Bank,  8  App.  Div.  48,  40  N".  Y.  Supp.  422,. 
holding  delivery  of  joint  pass  book  not  necessary  to  validity  of  gift  to  wife;  Star- 
buck  v.  Farmers'  Loan  &  T.  Co.  28  App.  Div.  279,  51  N.  Y.  Supp.  8  (dissenting- 
opinion),  majority  holding  written  statement  by  party  that  he  would  carry  in- 
terest in  ship,  to  be  transferred  when  paid  for,  when  supplemented  by  parol 
acknowledgment  of  ownership,  sufficient  to  establish  trust;  Schwind  v.  Ibert,  60- 
App.  Div.  381,  69  N.  Y.  Supp.  921,  holding  no  gift  as  against  receiver  where- 
money  deposited  in  joint  names  without  delivery  of  book;  Holmes  v.  McDonald,. 
119  Mich.  565,  75  Am.  St.  Rep.  430,  78  N.  W.  647,  holding  gift  established  by  re- 
cording mortgage  with  intent  to  pass  title,  though  subsequently  discharged;  Slee 
v.  Kings  County  Sav.  Inst.  78  App.  Div.  536,  79  N.  Y.  Supp.  630,  holding  that 
executioji  by  husband  of  assignment  of  bank  deposit  does  not,  in  absence  of  de- 
livery, pass  title  to  wife;  Allen- West  Commission  Co.  v.  Grumbles,  63  C.  C.  A.- 
404,  129  Fed.  290,  holding  delivery  of  certificates  of  stock,  if  capable  of  delivery, 
indispensable  to  establish  gift  thereof;  Truley  v.  Pease,  240  111.  523,  88  N.  E_ 
1005,  16  Ann.  Gas.  370,  holding  clear  intention  to  make  gift  of  personalty  cannot 
be  given  effect  in  absence  of  delivery. 

Distinguished  in  Millard  v.  Clark,  80  Hun,  151,  29  N.  Y.  Supp.  1012,  holding 
trust  created  by  depositing  money  to  another's  credit  attaches  to  bonds  purchased! 
therewith,  though  pass  book  not  delivered. 
Sufficiency  of  evidence  to  establish    I  nisi. 

Cited  in  Leary  v.  Corvin,  29  Misc.  80,  60  N.  Y.  Supp.  563,  holding  that  trust, 
may  be  implied  from  acts  or  words,  but  intention  must  be  unequivocal ;  Starbuck: 
v.  Farmers'  Loan  &  T.  Co.  28  App.  Div.  279,  51  N.  Y.  Supp.  8  (dissenting  opinion), 
majority  holding  written  statement  that  party  would  carry  interest  in  ship,  when; 
supplemented  by  parol  acknowledgment  of  ownership  of  beneficiary,  sufficient  to> 
establish  trust;  Hoffman  v.  Union  Dime  Sav.  Inst.  109  App.  Div.  27,  95  N.  Y_ 
Supp.  1045,  holding  trust  in  fund  on  deposit  in  bank  for  proper  burial  of  de- 
cedent and  saying  of  masses  cannot  be  created  without  acts  or  words  on  part 
of  decedent  giving  rise  to  necessary  inference  of  intention  to  create  it;  Sloan  v. 
McCartney,  58  Misc.  83,  108  N.  Y.  Supp.  840,  holding  trust  cannot  be  impressed 
upon  what  appears  by  deed  to  be  absolute  title  in  person,  without  clear  proof 
showing  beneficial  interest  in  another  and  its  nature,  character  and  extent;  Re 
King,  51  Misc.  378,  101  N.  Y.  Supp.  279,  holding  trusts  were  created  in  certain 
bank  deposits  made  during  donor's  lifetime  by  donor. 

Cited  in  note  (34  Am.  St.  Rep.  204,  206)  on  voluntary  trusts  arising  fronr 
declarations  of  trustor. 

Distinguished  in  Hutchins  v.  Van  Vechten,  140  N.  Y.  121,  35  N.  E.  446,  holding 
letter  by  grantee  in  absolute  deed  acknowledging  that  proceeds  of  sale  belonged  to- 
himself  and  another  jointly  and  equally,  sufficient  to  establish  trust. 

21  L.  R.  A.  699,  MONTOYA  DE  ANTONIO  v.  MILLER,  7  N.  M.  289,  34  Pac.  40. 
Marriage   terminating   guardianship. 

Approved  in  Decker  v.  Fessler,  146  Ind.  21,  44  N.  E.  657,  holding  person  may 
be  appointed  guardian  of  minor's  estate,  though  married  to  minor. 
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Cited  in  footnote  to  State  ex  rel.  Scott  v.  Lowell,  46  L.  R.  A.  440,  which  de- 
nies father's  right  to  prevent  girl,  marrying  under  statutory  age,  living  with  her 
husband  if  she  so  elects. 
Age  of  person. 

Cited  in  Frost  v.  State,  153  Ala.  664,  45  So.  203,  assuming  that  person  reaches 
designated  age  on  day  preceding  anniversary  of  his  birth. 

21  L.  R.  A.  701,  Re  LEACH,  134  Ind.  665,  34  X.  E.  641. 
Constitutional    rights. 

Cited  in  Jordan  v.  Andrus,  26  Mont.  43,  91  Am.  St.  Rep.  396,  66  Pac.  502,  hold- 
ing bill  unconstitutional  which  attempts  to  regulate  physical  form  of  pleadings 
in  supreme  court. 
Of    women. 

Cited  in  Re  Maddox,  93  Md.  733,  55  L.  R.  A.  300,  footnote  p.  298,  50  Atl.  487, 
denying  right  of  woman  to  practise  law  and  referring  particularly  to  annotation 
in  21  L.  R.  A.  701;  Atty.  Gen.  v.  Abbott,  121  Mich.  554,  47  L.  R,  A.  98,  80  X.  W. 
.372  (dissenting  opinion),  majority  holding  woman  ineligible  to  hold  elective  of- 
fice of  prosecuting  attorney  in  absence  of  enabling  act;  Ritchie  v.  People,  155  111. 
112,  29  L.  R.  A.  85,  46  Am.  St.  Rep.  315,  40  X.  E.  454,  holding  that  sex  alone  does 
not  justify  statute  limiting  woman's  right  to  make  labor  contract;  Kilmartin  v. 
Chicago  B.  &  Q.  R.  Co.  137  Iowa,  71,  114  N.  W.  522,  holding  woman  competent  to 
settle  claim  for  injuries  received  by  her  in  railroad  accident. 

Cited  in  footnotes  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right 
to  authorize  appointment  of  women  as  notaries;  Re  Ricker,  24  L.  R.  A.  740, 
which  upholds  married  woman's  right  to  admission  to  bar. 

Cited  in  note   (38  L.  R.  A.  213,  215)  on  right  of  women  to  hold  office. 

Distinguished  in  Cougar  v.  Timberlake,  148  Ind.  48,  37  L.  R.  A.  651,  62  Am. 
St.  Rep.  487,  46  X.  E.  339,  holding  females  excluded  under  constitutional  provi- 
sion that  "every  male,  etc.,     .     .     .     shall  be  entitled  to  vote." 
Admission    to    bar. 

Cited  in  Re  License,  67  W.  Va.  218,  67  S.  E.  597,  to  the  point  that  legislature 
may  not  impose  unreasonable  rules  or  deprive  courts  of  their  inherent  power  to 
prescribe  other  rules  and  conditions  of  admission  to  practice  law;  Re  Applicants 
for  License,  143  X.  C.  25,  10  L.R.A.  (X.S.)  300,  55  S.  E.  635,  10  Ann.  Cas.  187 
(dissenting  opinion),  as  to  whether  admission  to  bar  is  purely  judicial  function 
power  as  to  which  is  inherent  in  courts. 

21  L.  R.  A.  706,  WESTERX  U.  TELEG.  CO.  v.  WOOD,  6  C.  C.  A.  432,  13  U.  S. 

App.  317,  57  Fed.  471. 
Rights    of   strangers    in    telegrams. 

Approved  in  McCornick  v.  Western  U.  Teleg.  Co.  38  L.  R.  A.  686,  25  C.  C.  A. 
39,  49  U.  S.  App.  116,  79  Fed.  452,  holding  company  not  liable  to  stranger  who 
sees  and  acts  upon  inaccurate  telegram. 
Liability    to   addressee. 

Cited  in  Frazier  v.  Western  U.  Teleg.  Co.  45  Or.  420,  67  L.R.A.  319,  78  Pac. 
330,  2  Ann.  Cas.  396,  holding  in  order  for  addressee  to  sue  it  must  appear  he 
was  to  be  benefited  by  contract  for  sending  message,  and  that  such  fact  was  known 
to  telegraph  company  when  it  received  message;  Western  U.  Teleg.  Co.  v.  Burris, 
102  C.  C.  A.  386,  179  Fed.  95,  on  right  of  addressee  of  message  to  maintain  action 
for  delay  in  delivery  of  same;  McLeod  v.  Pacific  Teleph.  Co.  52  Or.  31,  18  L.R.A. 
(X.S.)  955,  95  Pac.  1009,  16  Ann.  Cas.  124,  holding  telephone  company  liable  in 
tort  to  addressee,  or  person  called  to  phone  by  patron,  for  negligence  in  transmis- 
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sion  and  delivery  of  message  or  call,  when  company  has   notice   of  addressee's 
interest  in  message,  though  addressee  is  not  primary  beneficiary. 

Cited  in  footnote  to  Frazier  v.  Western  U.  Teleg.  Co.  67  L.R.A.  319,  which  holds 
that  telegraph  company  must  be  chargeable  with  notice  that  message  is  for 
sendee's  benefit  to  entitle  him  to  sue  for  delay. 

Cited  in  notes    (30  L.R.A.  (N.S.)    1140)    on  right  of  addressee  of  telegram  to 
sue   for   delay    in   delivery;     (24    Eng.   Rul.   Cas.    785)    on   addressee's   right   of 
action  for  mistake   in   telegram. 
To  addressee's   principal. 

Cited  in  Western  U.  Teleg.  Co.  v.  Schriver,  4  L.R.A. (N.S.)  687,  72  C.  C.  A. 
596,  141  Fed.  549,  holding  telegraph  company  does  not  owe  to  undisclosed 
principal  of  addressee  duty  to  exercise  reasonable  care  to  receive  and  trans- 
mit only  authorized  messages. 

Cited  in  footnote  to  Shingleur  v.  Western  U.  Teleg.  Co.  30  L.  R.  A.  444,  which 
denies  right  of  one  voluntarily  carrying  out  contract  by  agent,  in  accordance  with 
telegram  wrongly  transmitted,  to  recover  against  company. 
Conflict   of   laws. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  36,  23  L.R.A. (N.S.)  658,  50 
So.  248,  holding  law  of  Alabama  controls  as  to  recovery  of  damages  for  mental 
suffering  caused  by  delay  in  delivery  of  message  sent  from  Georgia  to  Alabama. 
Federal  courts  following^  state  decisions. 

Approved  in  Dygert  v.  Vermont  J  a  &  T.  Co.  37  C.  C.  A.  391,  94  Fed.  915, 
holding  state  decisions  not  control1  upon  Federal  courts  when  opposed  to  un- 
derlying principles  and  weight  of  .«ority. 

Cited  in  Western  U.  Teleg.  Co.  v.  Burris,  102  C.  C.  A.  386,  179  Fed.  95, 
holding  question  of  liability  of  telegraph  company  for  failure  to  deliver  message 
promptly  is  one  of  general  law  as  to  which  decisions  of  state  courts  do  not  con- 
trol in  federal  courts  in  absence  of  statute. 

Cited  in  note    (40  L.R.A. (N.S.)    414)    on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 
Mental  suffering1  as  actionable  injury. 

Approved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  546,  39  L.  R,  A.  467,  foot- 
note p.  463,  43  S.  W.  965,  and  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  287, 
126  Fed.  301,  denying  right  to  damages  for  mental  anguish  without  physical  in- 
jury, for  delay  in  delivering  telegram;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla. 
238,  4  Inters.  Com.  Rep.  771,  37  Pac.  1087,  denying  recovery  for  mental  pain  and 
suffering  from  negligent  failure  to  deliver  message  announcing  relative's  death; 
Summerfield  v.  Western  U.  Teleg.  Co.  87  Wis.  10,  41  Am.  St.  Rep.  17,  57  N.  W. 
973,  denying  recovery  for  mental  distress  caused  by  negligent  delay  in  delivering 
message;  Curtin  v.  Western  U.  Teleg.  Co.  13  App.  Div.  255,  42  N.  Y.  Supp.  1109, 
denying  damages  for  mental  suffering  caused  by  delay  in  delivering  message  an- 
nouncing brother's  death;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  76,  54  L. 
R.  A.  850,  footnote  p.  846,  60  N.  E.  674,  denying  recovery  for  damage  for  mental 
anguish  resulting  from  negligent  failure  to  deliver  message;  Connelly  v.  Western 
U.  Teleg.  Co.  100  Va.  59,  56  L.  R.  A.  667,  93  Am.  St.  Rep.  919,  40  S.  E.  618,  deny- 
ing damages  for  mere  mental  suffering  caused  by  negligent  failure  to  deliver 
telegram;  Mitchell  v.  Rochester  R.  Co.  151  N.  Y.  109,  34  L.  R.  A.  783,  56  Am. 
St.  Rep.  604,  45  N.  E.  354,  refusing  damages  for  injuries  occasioned  by  fright, 
without  immediate  personal  injury;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart, 
24  Ind.  App.  382,  56  X.  E.  917,  denying  recovery  for  injury  from  mere  fright  un- 
accompanied by  impending  or  apparent  danger. 
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Cited  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  6sO,  —  L.R.A.  (N.S.)  — , 
115  Pac.  879.  Ann.  Cas.  1912  D,  824.  holding  that  damages  are  not  recoverable 
for  mental  distress  alone,  caused  by  negligent  delay  in  delivering  telegram; 
Rowan  v.  Western  U.  Teleg.  Co.  149  Fed.  554,  holding  mental  anguish  alone 
caused  by  neglect  to  deliver  message  is  not  a  basis  for  recovery  of  damages; 
Western  U.  Teleg.  Co.  v.  Sloss,  45  Tex.  Civ.  App.  156,  100  S.  W.  354,  on  re- 
covery  of  damages  for  mental  anguish  when  unaccompanied  by  physical  injury 
to  person  or  pecuniary  loss. 

Cited  in  footnotes  to  International  Ocean  Teleg.  Co.  v.  Saunders,  21  L.  R.  A. 
810.  which  holds  mental  suffering  not  element  of  damage  for  failure  to  promptly 
deliver  telegram;  Francis  v.  Western  U.  Teleg.  Co.  25  L.  R.  A.  406,  which  holds 
damages  for  mental  suffering  through  failure  to  delivei  telegram  not  recoverable; 
Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains  recovery  for 
mental  anguish  for  failure  to  promptly  deliver  telegram  announcing  serious  ill- 
ness of  grandchild:  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  540,  holding  that 
mental  anguish  will  sustain  action  for  breach  of  contract  promptly  to  deliver 
telegram;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains 
statute  rendering  telegraph  companies  liable  for  delay  in  delivering  messages ; 
Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667,  which  sustains  right  to  dam- 
ages for  mental  anguish  from  failure  to  deliver  telegram,  though  unaccom- 
panied by  physical  suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985r 
which  sustains  liability  of  telegraph  company  for  mental  anguish  of  16  year  old 
girl  in  being  compelled  to  drive  two  miles  in  strange  city  after  midnight  with  a 
strange  driver  due  to  his  failure  to  deliver  telegram:  Hancock  v.  Western  U- 
Teleg.  Co.  69  LJR.A.  403,  which  denies  right  to  damages  for  mere  disappoint- 
ment and  regret  from  failure  of  telegraph  company  promptly  to  deliver  a  deatli 
message:  Western  U.  Teleg.  Co.  v.  Reid.  70  L.R.A.  289,  which  denies  father's- 
right  to  recover  for  mental  anguish  in  witnessing  suffering  of  child  because  of 
telegraph  company?s  failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  note  (117  Am.  St.  Rep.  315)  on  menial  suffering  as  element  of  dam- 
ages recoverable  for  failure  to  transmit  and  deliver  telegrams. 

Denied  in  Mentzner  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A.  73,  57 
Am.  St.  Rep.  294.  (52  X.  W.  1.  sustaining  recovery  by  addressee  for  mental  an- 
guish caused  by  negligent  delay  in  delivering  telegram. 

21  L.  R.  A.  714,  COLE  v.  CLARK.  85  Me.  336,  27  Atl.  186. 
Payment    for   volunteer   services. 

Approved  in  Saunders  v.  Saunders,  90  Me.  290,  38  Atl.  172,  holding  contract  ta 
pay  for  services  not  implied  when  circumstances  tend  to  negative  such  expecta- 
tion. 
Preservation    of   right    to    file   mechanics'    lien. 

Approved  in  Dole  v.  Bangor  Auditorium  Asso.  94  Me.  535,  48  Atl.  115,  and 
Woodruff  v.  Hovey,  91  Me.  124,  39  Atl.  469,  holding  lien  not  revived  by  subse- 
quent work,  when  once  lost. 

Cited  in  Jones  v.  Balsley,  27  Okla.  229,  111  Pac.  942,  holding  that  furnish- 
ing material  gratuitously  does  not  operate  to  extend  period  for  filing  mechanic's 
lien. 

Cited  in  note  (35  L.R.A.  (X.S.)  903)  on  mechanic's  lien:  addition  of  new 
items  as  extending  time  for  filing. 

Distinguished  in  Farnham  v.  Richardson,  91  Me.  564,  40  Atl.  553,  holding  time 
for  filing  lien  extended  by  bona  fide  charge  for  requested  exchange  of  materials. 
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21  L.  R.  A.  716,  WORMAN  v.  HAGAX,  78  Md.  152,  27  AtL  616. 


Cited  in  State  ex  rel.  Adams  v.  Herried,  10  S.  D.  116,  72  X.  W.  93,  holding  en- 
try upon  journals  of  proposed  constitutional  amendment  in  full  in  Senate,  and.  by 
title  in  House,  sufficient;  State  ex  rel.  MeClurg  v.  Powell,  77  Miss.  568,  48  L.  R. 
A.  655,  27  So.  927,  holding  question  as  to  validity  of  constitutional  amendment 
judicial,  not  legislative;  West  v.  State,  50  Fla,  163,  39  So.  412,  holding  entry  of 
proposed  constitutional  amendment  at  length  upon  journals  of  two  houses  of  legis- 
lature not  essential  to  valid  adoption  of  such  amendment;  People  ex  reL  Kent 
County  v.  Loomis,  135  Mich.  562,  98  X.  W.  262,  3  Ann.  Cas.  751,  as  to  whether 
it  is  sufficient  if  terms  of  resolution  proposing  amendment  are  ascertmmable 
from  journals  by  reference. 

Cited  in  note  (10  L.R.A.(X.S.)  151,  154)  on  effect  of  noncomplianee  with  pre- 
scribed method  of  amending  constitution. 

Distinguished  in  Bott  v.  Wurts,  63  X.  J.  L.  297,  45  L.  R.  A.  255,  43  AtL  744, 
holding  question  as  to  validity  of  constitutional  amendment,  judicial. 
Control   of  elections. 

Approved  in  Wells  v.  Munroe,  86  Md.  448,  38  AtL  987,  holding  that  nominee's 
name  \vill  not  be  placed  on  ballot  when  no  vacancy  lawfully  exists. 

Cited  in  Covington  v.  Buffett,  90  Md.  578,  47  L.  R.  A.  623,  45  AtL  204,  hold- 
ing that  courts  cannot  declare  state  senator's  office  vacant  when  Constitution 
makes  legislature  judge  of  members'  qualifications,  etc. 

Cited  in  footnotes  to  Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  hokto 
governor's  approval  of  proposed  constitutional  amendment  unnecessary;  Edwards 
v.  Lesueur,  31  L.  R.  A.  815,  which  holds  proposed  constitutional  amendment  for 
changing  location  of  seat  of  state  government  not  invalidated  by  new  conditions 
imposed:  State,  Bott,  Prosecutor,  v.  Wurts,  45  L.  R.  A.  251,  which  holds  provi- 
sion for  counting  uncanceled  proposition  for,  and  canceled  propositions  agaJiMA, 
constitutional  amendments,  sufficient  submission  to-  separate  votes;  State  ex  reL 
Wineman  v.  Dahl,  34  L.  R.  A.  97,  which  holds  submission  to  popular  vote  of  pro- 
posal for  constitutional  convention  properly  made  by  legislature. 

Distinguished  in  Kadderly  v.  Portland,  44  Or.  131,  74  Pac,  710;  McConaughy 
v.  Secretary  of  State,  106  Minn.  410,  119  X.  W.  408,—  holding  where  no  special 
tribunal  to  canvass  votes  on  constitutional  amendment  and  declare  results  has 
been  provided  by  the  people  courts  have  jurisdiction  to  decide  whether  it  has 
been  adopted  properly. 

Disapproved  in  Rice  v.  Palmer,  78  Ark.  443,  96  S.  W.  396,  holding  whether 
constitutional  amendment  has  been  properly  adopted  according  to  requirements 
of  existing  constitution  is  judicial  question,  though  speaker  of  house  is  authorized 
to  declare  amendment  adopted. 

21  L.  R.  A.  721..  MUELLER  v.  MILWAUKEE  STREET  R.  CO.  86  Wis.  340,  56 

X.  W.  914. 
What    constitutes   complaint   in   tort. 

Approved  in  McKeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  94  Wis.  482,  35  L  R.  A. 
256,  59  Am.  St.  Rep.  909,  69  X.  W.  175,  holding  action  in  tort  established  by  de- 
manding damages  for  injury  through  porter's  failure  to  properly  awaken  pas- 
senger. 
Violation  of  statutes  and  ordinances  as   nc^  1  in  oner. 

Approved  in  Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  35,  58  N.  W.  531,  holding 
that  negligence  may  be  inferred  from  failure  to  observe  ordinances  enacted  for 
public  safety  :  Smith  v.  Milwaukee  Builders'  &  T.  Exchange,  91  Wis.  367,  30  L.  R. 


21  L.R.A.  721]  L.  R.  A.  CASES  AS  AUTHORITIES.  894 

A.  507,  51  Am.  St.  Rep.  912,  64  N.  W.  1041,  holding  contractor  negligent  in  fail- 
ing to  erect  covered  passageway  as  required  by  statute. 

Cited  in  O'Donnell  v.  Riter-Conley  Mfg.  Co.  124  111.  App.  546,  holding  failure 
to  lay  floors  for  protection  of  employees  in  building  in  course  of  construction 
as  required  by  ordinance  constitutes  negligence;  Leathers  v.  Blackwell  Durham 
Tobacco  Co.  144  N.  C.  346,  9  L.R.A.(N.S.)  370,  57  S.  E.  11,  holding  it  is  negli- 
gence per  se  to  violate  statute  prohibiting  employment  of  children  under  twelve 
in  factories;  Sharon  v.  Winnebago  Furniture  Mfg.  Co.  141  Wis.  188,  124  N. 
W.  299,  holding  employment  of  boy  under  sixteen  at  circular  saw  in  violation 
of  statute  prohibiting  it  is  negligence  per  se. 

Cited  in  notes  (69  L.R.A.  552)  on  duty  to  warn  of  danger  sick,  infirm,  or  help- 
less  persons,   with   whom   no   contract   relation    is   sustained;     (5    L.R.A. (N.S.) 
249)   on  violation  of  police  ordinance  as  ground  for  private  action. 
Proximate  cause  of  injury. 

Approved  in  Grouse  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  483,  80  N.  W.  752, 
sustaining  recovery  when  damage  flows  directly  from  negligent  act,  though  not 
"natural  and  probable"  result. 

Cited  in  Ewald  v.  American  News  Co.  18  Misc.  469,  41  N.  Y.  Supp.  881,  hold- 
ing driver  negligent  in  running  into  carriage,  though  his  conduct  might  have 
been  excusable  had  cable  car  suddenly  stopped  his  progress. 

Cited  in  footnotes  to  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  58  L.  R.  A.  125, 
which  holds  proximate  cause  that  which,  in  natural  sequence  unbroken  by  new 
cause,  produced  event;  McAnally  v.  Pennsylvania  R.  Co.  47  L.  R.  A.  788,  which 
denies  right  of  recovery  for  loss  of  leg  by  one  thrown  down  by  man  in  effort  to 
save  him  from  dangerous  position  near  track. 

Cited  in  notes  (25  L.  R.  A.  509)  on  injuries  by  street-car  collisions  with 
vehicles  or  horses;  (5  L.R.A. (N.S.)  374)  on  proximate  cause  of  injuries  follow- 
ing runaway. 

21  L.  R.  A.  723,  SOWLES  v.  MOORE,  65  Vt.  322,  26  Atl.  629. 

Failure  to  obey  statute  or  ordinance  as  negligence As  to  employment 

of  children. 

Cited  in  footnotes  to  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  viola- 
tion of  penal  statute  against  employing  children  of  certain  age  in  factory,  neg- 
ligence; Queen  v.  Dayton  Coal  &  I.  Co.  30  L.  R.  A.  82,  which  holds  violation  of 
statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence  per  se; 
Frontier  Steam  Laundry  Co.  v.  Connolly,  68  L.R.A.  425,  which  holds  owner's 
failure  to  comply  with  ordinance  requiring  fire-proof  shutters  on  brick  build- 
ings not  such  negligence  as  to  render  him  liable  for  destruction  by  fire  com- 
municated through  unprotected  windows  of  goods  in  his  possession  as  bailee. 
As  to  traveler  on  highway. 

Cited  in  footnotes  to  Brember  v.  Jones,  26  L.  R.  A.  408,  which  holds  failure 
to  turn  to  right  on  highway  does  not  render  one  liable  for  collision  which  other 
could  have  avoided  by  ordinary  care;  Reipe  v.  Elting,  26  L.  R.  A.  769,  which 
holds  horse-back  traveler  not  negligent  per  se  in  turning  to  left  on  dark  night; 
Missouri  P.  R.  Co.  v.  Hackett,  28  L.  R.  A.  696,  which  holds  company  liable  for 
failure  to  maintain  gate  at  crossing,  though  team  injured  by  its  absence  was 
running  away. 
As  to  guarding  machinery. 

Cited  in  footnotes  to  Knisley  v.  Pratt,  32  L.  R.  A.  367,  which  holds  that  dis- 
regard of  statutory  duty  to  guard  cogwheels  does  not  render  one  liable  to  em- 
ployee who  assumed  obvious  risk;  Monteith  v.  Kokomo  Wood  Enameling  Co. 
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'  58   L.   R.  A.   944,  Avhich   sustains   right   of  action   for  injury  to  employee  from 
'  master's  failure  to  guard  circular  saw,  though  defect  obvious. 
Proximate     cause. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  398,  58  L.  R.  A.  403,  69 
Pac.  338,  holding  that  piling  of  grain  doors  near  railroad  track  not  proximate 
cause  of  injury  resulting  from  derailment  of  train,  caused  by  doors  being  blown 
upon  track  by  unusual  gale;  Forsythe  v.  Kluckhohn,  150  Iowa,  128,  33  L.R.A. 
(X.S.)  164,  129  1ST.  W.  739,  holding  that  permitting  dog  to  run  in  street  un- 
muzzled contrary  to  law  is  not  proximate  cause  of  injury  to  pedestrian  who  is 
tripped  by  its  running  against  him;  Home  Oil  &  Gas  Co.  v.  Dabney,  79  Kan. 
826,  102  Pac.  488,  holding  shooting  of  oil  and  gas  well  at  night,  without  capping 
and  failure  to  maintain  watch  not  proximate  cause  of  explosion  of  oil  and  gas 
resulting  in  damage  and  partial  destruction  of  drilling  machinery. 

21  L.  R.  A.  726,  PENGRA  v.  WHEELER,  24  Or.  532,  34  Pac.  354. 
Findings   of   fact. 

Approved  in  Moody  v.  Richards,  29  Or.  286,  45  Pac.  777,  holding  that  court 
must  state  findings  of  fact  upon  all  material  issues  involved  in  pleadings;  Daly 
v.  Larsen,  29  Or.  538,  46  Pac.  143,  holding  that  findings  of  fact  should  be  as 
broad  as  material  issues  made  by  pleadings;  Jameson  v.  Coldwell,  25  Or.  205,  35 
Pac.  245,  holding  that  court  must  pass  upon  all  material  issues  when  sitting 
without  jury. 

Cited   in   Chung  v.   Stephenson,   50   Or.   248,   89   Pac.   805,   holding   failure   oi 
lower  court  to  find  upon  counterclaim  for  damages  is  properly  before  appellate 
court  for  review,  though  not  excepted  to  below. 
Interest    on    unliquidated    claims. 

Approved  in  Stemmer  v.  Scottish  Ins.  Co.  33  Or.  83,  53  Pac.  498,  refusing 
interest  on  award  until  after  decree  entered,  where  insured  sues  to  set  it  aside; 
Smith  v.  Turner,  33  Or.  381,  54  Pac.  166,  holding  interest  not  demandable  upon 
unliquidated  claims  or  demands  under  statute. 

Cited  in  Raski  v.  Wise,  56  Or.  84,  107  Pac.  984,  holding  that  notes  not  repre- 
senting mutual  dealings  between  parties  bear  interest  specified  in  notes  from 
time  executed. 

Distinguished  in  Durham  v.  Commercial  Nat.  Bank,  45  Or.  388,  77  Pac.  902, 
holding  in  action  of  trover  interest  is  allowed  on  value  of  article  converted,  not 
as  interest  but  as  item  of  damages. 
Determination     of    unliquidated    damages. 

Cited  in  Dose  v.  Tooze,  37  Or.  21,  60  Pac.  380,  holding  erroneous,  instruction 
permitting  recovery  for  difference  between   price  paid  and  actual  value,  in  ab- 
sence of  agreement  as  to  damages. 
Effect   of  intervening   impossibility   of   performance. 

Cited  in  Dixon  v.  Breon,  22  Pa.  Super.  CL  347,  holding  vendor  relieved  from 
performance  of  agreement  to  cut  timber  and  manufacture  into  lumber  where 
logs  destroyed  by  forest  fire;  Anderson  v.  Adams,  43  Or.  630,  74  Pac.  215,  hold- 
ing defense  of  impossibility  of  performance  of  contract,  by  reason  of  act  of  God, 
insufficient  when  evidence  does  not  show  utter  impossibility  of  performance; 
Fleishman  v.  Meyer,  46  Or.  271,  80  Pac.  209,  holding  interruption  of  navigation 
by  storms  not  an  excuse  for  nonperformance  of  contract  to  deliver  goods  at 
certain  point  on  certain  date,  where  other  means  of  transportation  are  open. 

Cited  in  footnotes  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  denies  liability  for  failure  to  deliver  speci- 
fied quantity  of  fruit  contracted  for,  from  failure  of  crop,  due  to  unusual  cli- 
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matic  conditions;  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right  to  re- 
cover under  contract  to  move  building,  destroyed  by  fire  before  work  completed: 
Board  of  Education  v.  Townsend,  52  L.  R.  A.  868,  which  holds  blowing  down  of 
schoolhouse  not  excuse  one  from  contract  to  remove  and  rebuild;  Eppens,  S.  & 
W.  Co.  v.  Littlejohn,  52  L.  R.  A.  811,  which  holds  unreasonable  delay  in  deliver- 
in<*  woods  not  excused  by  vendor's  inability  to  procure  them,  from  personal  dis- 
advantages peculiar  to  him;  Krause  v.  Crothersville  School  Trustees,  65  L.R.A. 
Ill,  which  holds  covenant  to  repair  building  and  construct  annex  thereto  dis- 
charged by  destruction  by  lightning  of  main  building  when  work  is  practically 
completed. 

Cited  in  notes  (6  Eng.  Rul.  Cas.  614)  on  impossibility  as  excuse  for  nonper- 
formance  of  contract;  (15  Eng.  Rul.  Case,  809)  on  statutory  requirements  as 
excuse  for  landlord's  breach  of  covenant. 

21  L.  R.  A.  729,  HICKEY  v.  MICHIGAN  C.  R.  CO.  96  Mich.  498,  35  Am.  St. 

Rep.  621,  55  N.  W.  989. 
Removing   nuisance. 

Approved  in  People  v.  Severance,  125  Mich.  560,  84  N.  W.  1089,  holding  that 
person  injured  by  nuisance  may  remove  it  to  extent  of  securing  immunity  from 
damage. 

Cited  in  footnote  to  State,  Avis,  Prosecutor,  v.  Vineland,  23  L.  R.  A.  685, 
which  holds  void,  ordinance  for  removal  as  nuisance  of  healthy  trees  on  roadside. 
Trees  or  hedge  on  boundary  line. 

Cited  in  Newberry  v.  Bunda,  137  Mich.  70,  100  N.  W.  277,  holding  landowner 
has  no  right  to  cut  off  limbs  close  to  body  of  tree  standing  three  feet  from  his 
line  with  limbs  extending  over  his  land. 

Cited  in  footnotes  to  Robinson  v.  Clapp,  29  L.  R.  A.  582,  which  upholds  land- 
owner's right  to  cut  from  tree  on  boundary  line  all  roots  and  branches  on  his 
side;  Kinney  v.  Kinney,  40  L.  R.  A.  626,  which  holds  one  planting  hedge  fence 
on  boundary  line  not  required  to  prevent  its  growing  out  over  adjoining  owner's 
land. 
Title  to  emblements,  etc.,  wrongfully  severed. 

Cited  in  note  (32  L.  R.  A.  422)  on  title  by  accession  to  crops,  fruit,  and  timber 
wrongfully  severed. 

21  L.  R.  A.  733,  STATE  v.  OTIS,  135  Ind.  267,  34  N.  E.  954. 
Effect  of  pardon   on  appeal. 

Cited  in  People  v.  Marsh,  125  Mich.  414,  51  L.  R.  A.  462,  84  Am.  St.  Rep. 
584,  84  N.  W.  472,  holding  admission  of  guilt  and  waiver  of  review  results  by 
accepting  pardon  pending  appeal;  Manlove  v.  State,  153  Ind.  81,  53  N.  E.  385, 
refusing  to  entertain  appeal  after  pardon,  for  purpose  of  determining  who  is 
liable  for  costs. 
Effect  of  marrying  complainant  in  prosecution  for  seduction. 

Approved  in  Manlove  v.  State,  153  Ind.  81,  53  N.  E.  385,  holding  that  par- 
don and  subsequent  marriage  to  complainant  might  be  interposed  on  new  trial. 

Cited  in  Latshaw  v.  State,  156  Ind.  199,  59  N.  E.  471,  sustaining  statute 
against  fraudulent  marriages  between  prosecuting  witness  and  defendant  in 
seduction  and  bastardy;  People  ex  rel.  Scharff  v.  Frost,  135  App.  Div.  478,  120 
N.  Y.  Supp.  491  (dissenting  opinion),  on  effect  of  marriage  of  seducer  with 
seduced  female  upon  prosecution. 

Cited  in  footnotes  to  Morris  v.  Stout,  50  L.  R.  A.  97,  which  sustains  criminal 
statute  against  abandoning  without  just  cause,  woman  married  to  avoid  prose- 
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•cution  for  her  seduction;  Re  Lewis,  63  L.R.A.  282,  which  holds  subsequent  mar- 
riage to  female  not  bar  to  prosecution  for  seduction. 

Distinguished  in  Henneger  v.  Lomas,  145  Ind.  303,  32  L.  R.  A.  853,  44  N.  E. 
462,  holding  action  for  seduction  maintainable  against  one  who  marries  prose- 
cuting witness,  when  marriage  declared  void. 

Disapproved  in  Re  Lewis,  67  Kan.  563,  63  L.  R.  A.  282,  100  Am.  St.  Rep.  479, 
73  Pac.  77,  holding  subsequent  marriage  to  injured  female  not  bar  to  prosecu- 
tion under  statute  prohibiting  illicit  connection  under  promise  of  marriage. 

21   L.  R.  A.   734,  LEWISVILLE  NATURAL  GAS   CO.  v.  STATE,   135  Ind.  49, 

34  N.  E.  702. 
Presumption   as  to  mnnlcipal   powers. 

Approved  in  Walker  v.  Jameson,  140  Ind.  602,  28  L.  R.  A.  683,  49  Am.  St. 
Rep.  222,  37  N.  E.  402,  holding  municipal  authorities  presumed  to  have  dis- 
cretion in  exercise  of  statutory  power,  when  method  not  specified;  Tacoma  Gas 
&  Electric  Light  Co.  v.  Tacoma,  14  Wash.  291,  44  Pac.  655,  holding  delegation  of 
powers  not  presumed  in  favor  of  municipality,  unless  necessary  to  corporate 
existence. 

Cited  in  Richmond  v.  Richmond  Natural  Gaa  Co.  168  Ind.  85,  79  N.  E.  1031, 
11   Ann.   Cas.   746,   holding  doubt  as  to   existence  of  power  is  resolved  against 
municipality. 
Protection   of  corporate  franchises. 

Approved  in  Indianapolis  v.  Consumers  Gas  Trust  Co.  140  Ind.  119,  27  L.  R. 
A.  518,  49  Am.  St.  Rep.  183,  39  N.  E.  433,  holding  ordinance  invalid  requiring 
•consent  to  lay  mains,  etc.,  when  not  necessary  under  original  franchise;  Citi- 
zens' Street  R.  Co.  v.  City  R.  Co.  64  Fed.  652,  holding  franchise  should  be  pro- 
tected where  extended  seven  years  by  ordinance,  whether  limitation  valid  or  not. 
Validity  of  ordinances  fixing  rates,  etc. 

Approved  in  Wabaska  Electric  Co.  v.  Wymore,  60  Neb.  202,  82  N.  W.  626, 
holding  municipal  corporation  cannot  regulate  charge  for  electric  lights  when 
.not  authorized  by  its  charter;  Noblesville  v.  Noblesville  Gas  &  Improv.  Co.  157 
Ind.  166,  60  N.  E.  1032,  holding  that  municipality  cannot  regulate  price  charged 
by  natural  gas  company  under  act  of  1887;  Re  Pryor,  55  Kan.  728,  29  L.  R.  A. 
400,  footnote  p.  398,  49  Am.  St.  Rep.  280,  41  Pac.  958,  holding  invalid,  ordinance 
limiting  price  of  gas  to  private  consumers. 

Cited  in  Richmond  v.  Richmond  Natural  Gas  Co.  168  Ind.  84,  79  N.  E.  1031, 
11  Ann.  Cas.  746,  holding  ordinance  fixing  price  to  be  charged  consumers  for 
gas  by  gas  company  invalid  for  want  of  authority  in  city  to  fix  rates. 

Cited  in  footnotes  to  Louisville  Gas  Co.  v.  Dulaney,  36  L.  R.  A.  125,  which 
•denies  right  to  charge  meter  rent  to  small  consumers  of  gas,  in  addition  to  maxi- 
mum charge;  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.  R.  A.  822,  which  sus- 
tains city's  power  to  stipulate  as  to  maximum  rates  for  gas. 

Cited  in  notes  (33  L.  R.  A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (18  L.R.A. (N.S.)  1198)  on  power  of  municipality  to  fix  gas  rates  as 
incident  of  power  to  authorize  laying  of  mains;  (33  L.R.A.  (N.S.)  760)  on 
power  of  municipality,  apart  from  contract,  to  regulate  public  service  rates. 

Distinguished  in  Westfield  Gas  &  Mill.  Co.  v.  Mendenhall,  142  Ind.  545,  41 
N.  E.  1033,  holding  company  cannot  charge  more  than  maximum  rate  fixed  by 
ordinance  under  which  pipes  laid. 

21  L.  R.  A.  736,  HEWSON  v.  ENGLEWOOD  TWP.  55  N.  J.  L.  522,  27  Atl.  904. 
"What  constitutes  peddler. 

Cited  in  Wausau  v.  Heideman,  119  Wis.  248,  96  N.  W.  549,  holding  traveling 
L.R.A.  Au.  Vol.  III.— 57. 
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agent  for  mercantile  establishment,  soliciting  orders  for  goods  by  sample,  not 
"transient  merchant"  within  municipal  ordinance;  State  v.  Bristow,  131  Iowa, 
666,  109  N.  W.  199,  holding  traveling  solicitor  taking  orders  for  tea  by  sample, 
subject  to  approval  of  his  employer,  for  future  delivery  by  solicitor,  is  not 
peddler;  Com.  v.  Standard  Oil  Co.  129  Ky.  748,  112  S.  W.  902,  holding  it  is  not 
peddling  to  fill  tanks  of  regular  customers  with  oil  weekly  under  standing  order 
to  fill  them. 

Cited  in  footnote  to  State  v.  Wells,  48  L.  R.  A.  99,  which  holds  one  soliciting 
orders  for  goods  and  carrying  goods  to  fill  previous  sales  not  peddler. 

Cited  in  note    (12  Eng.  Rul.  Cas.  504)    on  who  are  peddlers. 

21  L.  R.  A.  738,  McLENDON  v.  STATE,  92  Tenn.  520,  22  S.  W.  200. 
Validity    of    writs. 

Approved  in  Harper  v.  Turner,  101  Tenn.  687,  50  S.  W.  755,  holding  justice's 
writ  of  original  attachment  void  in  not  running  in  name  of  state. 

Cited  in  O'Haver  v.  Montgomery,  120  Tenn.  468,  127  Am.  St.  Rep.  1014,  111 
S.  W.  449,  on  habeas  corpus  to  test  right  to  relief  from  imprisonment  in  work- 
house. 

Cited  in  note   (40  Am.  St.  Rep.  433)   on  jurisdictional  defects  in  process. 
Liability   on   official   bond. 

Cited  in  footnotes  to  State  ex  rel.  Bruns  v.  Clausmeier,  50  L.  R.  A.  73,  deny- 
ing sheriff's  liability  on  bond,  for  libelous  sending  out  of  photograph  and  de- 
scription of  prisoner;  Johnson  v.  Williams,  54  L.  R.  A.  220,  which  holds  sheriff 
liable  on  bond  for  killing  by  deputy  under  mistaken  belief  as  to  identity;  State 
use  of  Wilson  v.  Fowler,  42  L.  R.  A.  849,  which  holds  sheriff  liable  on  bond  for 
levy  on  growing  crop  of  peaches,  and  failure  to  gather  or  allow  owner  to  gather 
them  until  crop  worthless. 

Cited   in  notes    (71   Am.   St.   Rep.   521)    on  liability   of   sureties   for   personal 
injury  inflicted  by  officer;    (91  Am.  St.  Rep.  536)   on  acts  for  which  sureties  on 
official  bonds  are  liable. 
Liability    for   officer's    trespass. 

Approved  in  Allison  v.  People,  6  Colo.  App.  84,  39  Pac.  903,  holding  surety  not 
responsible  for  trespass  by  officer  acting  without  actual  or  apparent  authority; 
Marquis  v.  Willard,  12  Wash.  534,  50  Am.  St.  Rep.  906,  41  Pac.  889,  holding 
surety  not  liable  for  detention  by  chief  of  police  withuot  process. 

Cited  in  State  use  of  McLaurin  v.  McDaniel,  78  Miss.  4,  50  L.  R.  A.  119, 
footnote  p.  118,  84  Am.  St.  Rep.  618,  27  So.  994,  holding  surety  not  liable  for 
illegal  act  by  mayor  in  line  of  duty;  Brown  v.  King,  41  Tex.  Civ.  App.  593,  93 
S.  W.  1017,  holding  sheriff  not  officially  responsible  for  unofficial  acts  of  hia 
deputies. 

Cited  in  footnotes  to  Brown  v.  Weaver,  42  L.  R.  A.  423,  which  sustains  lia- 
bility on  sheriff's  bond  for  wrongful  shooting  by  deputy  of  prisoner  attempting 
to  escape  from  arrest  for  misdemeanor;  Feller  v.  Gates,  56  L.  R.  A.  630.  which 
denies  liability  on  bond  for  return  of  money  taken  by  constable  from  execution 
defendant  to  stay  execution  pending  appeal ;  State  use  of  Cocking  v.  W'ade.  40 
L.  R.  A.  628,  which  denies  liability  of  sureties  for  sheriff's  malicious  act  in  aid- 
ing mob  to  kill  prisoner. 

Cited  in  note  (78  Am.  St.  Rep.  423,  425)   on  sureties  on  official  bond  escaping 
liability  on  ground  that  principal  was  a  trespasser. 
Manner   of  serving;   writs. 

Cited  in  footnote  to  Kelley  v.  Schuyler,  44  L.  R.  A.  435,  which  holds  officer 
a  trespasser  in  breaking  and  entering  dwelling  house  _to  serve  replevin  writ. 
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21  L.  R.  A.  743,  HART  v.  CITIZENS'  IXS.  CO.  SO  Wis.  77,  39  Am.  St.  Rep.  877, 

56  N.  W.  332. 
Limitations    in    insurance    policies. 

Approved  in  Egan  v.  Oakland  Ins.  Co.  29  Or.  409,  54  Am.  St.  Rep.  798,  42 
Pac.  990,  holding  limitation  runs  from  time  of  fire  under  stipulation  that  action 
must  be  commenced  within  six  months  thereafter,  notwithstanding  loss  not 
payable  until  sixty  days  after  proof  of  loss;  Griem  v.  Fidelity  &  C.  Co.  99  Wis. 
532,  75  N.  W.  67,  sustaining  stipulation  in  policy  shortening  statutory  period 
within  which  action  may  be  brought:  Provident  Fund  Soc.  v.  Howell,  110  Ala. 
510,  18  So.  311,  holding  limitation  runs  from  date  when  insurer  receives  proof 
of  disability,  under  stipulation  that  action  shall  be  brought  within  six  months 
thereafter;  Appel  v.  Cooper  Ins.  Co.  76  Ohio  St.  63,  .10  L.R.A. (N.S.)  677,  80 
N.  E.  955.  10  Ann.  Cas.  82],  holding  limitation  of  time  for  bringing  suit  begins 
to  run  from  date  of  fire. 

Cited  in  Sheard  v.  United  States  Fidelity  &  G.  Co.  58  Wash.  35,  107  Pac. 
1024,  holding  that  indemnity  bond  fixing  period  of  limitation  different  from 
statutory  limitation  is  legal,  if  limitation  fixed  is  reasonable;  Lesher  v.  United 
States  Fidelity  &  G.  Co.  239  111.  511,  88  N.  E.  208,  holding  that  parties  to  con- 
tract of  insurance  may  fix  limitation  for  bringing  suit. 

Cited  in  footnote  to  McFarland  v.  Railway  Officials  &  E.  Acci.  Asso.  27  L.  R. 
A.  48,  which  holds  period  of  limitation  for  action  on  policy  begins  from  time 
of  death. 

Cited  in  notes  (47  L.  R.  A.  701,  702)  on  stipulation  limiting  time  for  suit 
on  insurance  policy;  when  begins  to  run;  (14  Eng.  Rul.  Cas.  21,  22)  on  rules 
for  construing  insurance  policies. 

,  Denied  in  Read  v.  State  Ins.  Co.  103  Iowa,  312,  64  Am.  St.  Rep.  180,  72  N.  W. 
665,  holding  limitation  does  not  run  until  sixty  days  after  proof  of  loss  fur- 
nished under  stipulation  that  action  be  brought  within  six  months  after  fire; 
Sample  v.  London  &  L.  F.  Ins.  Co.  46  S.  C.  496,  47  L.  R.  A.  705,  57  Am.  St. 
Rep.  701,  24  S.  E.  334,  holding  limitation  runs  from  accrual  of  right  of  action 
when  proof  of  loss  required,  although  stipulation  provides  that  action  be  brought 
within  twelve  months  next  after  fire. 

21  L.  R.  A.  746,  KURD  v.  DOTY,  86  Wis.  1,  56  N.  W.  371. 
Insurable     interest. 

Approved  in  Strike  v.  Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co.  95  Wis.  587, 
70  N.  W.  819,  holding  that  insured  may  assign  policy  to  any  person,  regardless 
of  insurable  interest. 

Cited  in  New  York  L.  Ins.  Co.  v.  Brown,  139  Ky.  715,  66  S.  W.  613,  to  the 
point  that  person  may  make  insurance  on  his  life  payable  to  one  who  has  no 
insurable  interest. 

Cited  in  footnote  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  woman  has 
insurable  interest  in  life  of  son-in-law. 

Cited  in  notes   (25  L.  R.  A.  627)   on  right  to  take  life  insurance  for  benefit  of 
stranger;    (128  Am.  St.  Rep.  321)    on  life  insurance  in  favor  of  persons  having 
no  insurable  interest. 
Trusts    in   insurance   money. 

Approved  in  Cowin  v.  Hurst,  124  Mich.  547,  83  Am.  St.  Rep.  344,  83  N.  W. 
274,  holding  one  bound  to  execute  trust  when  receiving  insurance  money  to  hold 
for  another. 

Cited  in  Taylor  v.  Hill,  86  Wis.  104,  56  N.  W.  738,  holding  validity  of  policy 


21  L.K.A.  746]  L.  R.  A.  CASES  AS  AUTHORITIES.  900 

issued  to  married  woman  immaterial  after  payment  in  action  to  compel  ac- 
counting by  guardian. 

Cited  in  note  (40  L.R.A.  (N.S.)  693)  on  promise  by  beneficiary  to  pay  pro- 
ceeds of  life  insurance  to  third  person. 

Distinguished  in  Bliss  v.  Bliss,  20  Idaho,  484,  119  Pac.  451,  holding  that 
courts  cannot  create  trust  under  insurance  policy  where  no  trust  can  be  implied 
or  result  by  operation  of  law. 

21  L.  R.  A.  751,  Ex  parte  GOULD,  99  Cal.  360,  37  Am.  St.  Rep.  57,  33  Pac.  1112. 
Nature  of  contempt  proceeding's. 

Cited  in  State  ex  rel.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  v.  Clancy,  30 
Mont.  195,  76  Pac.  10,  holding  proceeding  in  contempt  for  violating  injunction 
is   distinct  from  action  wherein   injunction   issued. 
Criminal  nature  of  contempt. 

Approved  in  State  ex  rel.  Flynn  v.  Fifth  .Judicial  Dist.  Court,  24  Mont.  35, 
60  Pac.  493,  holding  contempt  in  disobeying  injunction  punishable  by  indict- 
ment, as  well  as  by  summary  proceedings;  McClatchy  v.  Superior  Court,  119  Cal. 
419,  39  L.  R.  A.  694,  51  Pac.  696,  holding  contempt  specific  criminal  offense  for 
which  party  has  right  to  be  heard  in  defense;  Cosby  v.  Superior  Court,  110  Cal. 
52,  42  Pac.  460,  holding  contempt  specific  criminal  offense  that  cannot  be  based 
on  order  not  of  record;  State  ex  rel.  Gemmell  v.  Clancy,  24  Mont.  364,  61  Pac. 
987,  holding  proceedings  in  constructive  contempt  criminal  in  nature;  Miskim- 
mins  v.  Shaver,  8  Wyo.  414,  49  L.  R.  A.  839,  58  Pac.  411,  holding  question  as  to 
contempt  may  be  inquired  into  on  habeas  corpus. 

Cited  in  Re  Nevitt,  54  C.  C.  A.  632,  117  Fed.  458,  making  suggestions,  with- 
out deciding,  as  to  president's  power  to  pardon  criminal  contempt;  Reymert 
v.  Smith,  5  Cal.  App.  382,  90  Pac.  470,  holding  contempt  of  court  is  specific 
criminal  offense;  Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed.  821,  hold- 
ing proceeding  to  punish  for  contempt  in  violating  injunction  is  criminal  in 
character  where  only  judgment  which  can  be  rendered  is  punitary  in  nature. 

Cited  in  note  (13  L.R.A. (N.S.)  593)  on  character  of  contempt  for  violation  of 
injunction  to  protect  private  right. 

Distinguished  in  Spring  Valley  Coal  Co.  v.  Buzis,  113  111.  App.  200,  holding 
proceeding  for  contempt  of  court  in  attempt  to  obstruct  administration  of 
justice  by  soliciting  bribe  while  acting  as  juror  is  not  criminal  case  within 
meaning  of  constitutional  provision  giving  accused  right  to  meet  witnesses  face 
to  face. 

Disapproved  in  State  ex  rel.  Baker  Lodge  No.  47,  A.  F.  &  A.  M.  v.  Sieber,  49 
Or.  10,  88  Pac.  313,  holding  proceedings  in  contempt  are  not  a  criminal  prose- 
cution within  meaning  of  constitutional  prohibition  against  compelling  person 
to  testify  against  himself  in  criminal  prosecution;  Patterson  v.  Building  Trades 
Council,  12  Luzerne  Leg.  Reg.  Rep.  245,  31  Pa.  Co.  Ct.  14,  14  Pa.  Dist.  R.  842, 
9  North  Co.  Rep.  335,  holding  proceeding  against  alleged  violator  of  injunction 
is  not  "criminal  case." 
Protection  against  testifying  against  self. 

Cited  in  note  (29  L.  R.  A.  821)  on  constitutional  protection  against  being 
forced  to  furnish  evidence  to  be  used  against  one's  self  in  civil  case. 

21  L.  R.  A.  753,  STATE  BANK  v.  BYRNE,  97  Mich.  178,  37  Am.  St.  Rep.  332, 

56  N.  W.  355. 
Payment    of    notes. 
Approved  in  Bank  of  Montreal  v.  Ingerson,  105  Iowa,  355,  75  N.  W.  351,  hold- 
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ing  bank  powerless  to  accept  claim  against  itself  as  payment  of  notes  calling  for 
money. 

Cited  in  footnote  to  Bank  of  Antigo  v.  Union  Trust  Co.  23  L.  R.  A.  611,  which 
holds  that  bank  takes  risk  of  accepting  check  in  payment  of  note  received  for 
collection. 

Cited  in  notes  (35  L.R.A. (N.S.)  29,  50,  88)  on  payment  by  commercial  paper; 
(77  Am.  St.  Rep.  628)  on  duties  of  banks  acting  as  collecting  agents. 

21  L.  R.  A.  755,  Re  SHORTRIDGE,  99  Cal.  526,  37  Am.  St.  Rep.  78,  34  Pac.  227. 
Rig-lit  of  pnbHe  trial. 

Approved  in  People  v.  Hall,  23  Misc.  485,  49  N.  Y.  Supp.  158,  granting  certifi- 
cate of  reasonable  doubt  where  public  excluded  from  trial  for  extortion,  for  moral 
reasons. 
Contempt  by  newspapers. 

Approved  in  Field  v.  Thornell,  106  Iowa,  15,  68  Am.  St.  Rep.  281,  75  N.  W. 
C85,  holding  newspaper  article  contemptuous  in  attempting  to  influence  verdict 
by  assailing  state's  witnesses  and  counsel. 

Cited  in  Re  Egan,  24  S.  D.  334,  123  N.  W.  478,  holding  that  liberty  of  press 
does  not  authorize  newspaper  to  assail  litigants  during  progress  of  trial,  or 
spread  before  jurists  its  opinion  of  merits  of  case  on  trial ;  People  v.  Durrant, 
116  Cal.  209,  48  Pac.  75,  10  Am.  Crim.  Rep.  499,  holding  improper  publication 
during  course  of  trial  is  contempt  of  court,  but  litigant  has  no  appeal  from 
action  of  judge  in  dealing  with  the  matter;  McClatchy  v.  Superior  Ct.  119 
Cal.  417,  39  L.R.A.  691,  51  Pac.  696,  holding  publication  of  truth  as  to  legal 
proceedings  is  not  contempt  of  court. 

Cited  in  footnote  to  People  ex  rel.  Connor  v.  Stapleton,  23  L.  R.  A.  787,  which 
holds  it  contempt  for  newspaper  to  charge  certain  persons  with  sufficient  influence 
to  prevent  court  handing  down  opinion  in  case  in  which  they  had  been  convicted; 
Ex  parte  Foster,  44  Tex.  Crim.  Rep.  426,  60  L.  R.  A.  633,  100  Am.  St.  Rep.  866, 
71  S.  W.  593,  denying  court's  power,  when  evidence  is  not  obscene,  to  prohibit 
its  publication,  and  to  punish  for  violation  of  such  prohibition. 

Cited  in  note    (50  Am.  St.  Rep.  573)   on  contempt  of  court  by  libelous  news- 
paper publications. 
Power    of    punishing-    contempt. 

Cited  in  Carter  v.  Com.  96  Va.  811,  45  L.  R.  A.  314,  32  S.  E.  780,  holding  leg- 
islature cannot  defeat  inherent  power  to  punish  for  contempt  by  providing  jury 
trial  therefor;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  235,  99  Am.  St.  Rep.  624, 
76  S.  W.  79,  denying  legislative  power  to  regulate  power  of  courts  to  punish  for 
contempt;  Re  Hanson,  80  Kan.  786,  105  Pac.  694,  holding  probate  court  has 
inherent  power  to  punish  for  contempt;  State  v.  Thomas,  74  Kan.  365,  86  Pac. 
499,  holding  legislature  does  not  trench  upon  inherent  power  of  courts  to  punish 
for  contempts  in  fixing  penalty  for  contempt  in  violation  of  injunctions  express- 
ly provided  for  by  legislature  for  enforcement  of  prohibitory  liquor  law;  Chicago, 
B.  &  Q.  R.  Co.  v.  Gildersleeve,  219  Mo.  180,  118  S.  W.  86,  16  Ann.  Cas.  749,  hold- 
ing legislature  exceeded  its  constitutional  powers  in  prohibiting  courts  from 
imposing  fine  of  over  $50  for  contempt  and  in  limiting  jurisdiction  for  con- 
tempt to  ten  days. 

Cited  in  notes  (36  L.R.A.  256)  on  legislative  power  to  abridge  power  of 
courts  to  punish  for  contempt;  (117  Am.  St.  Rep.  951,  961)  on  courts,  tribunals 
and  persons  authorized  to  punish  contempts;  (15  Encr  TJnl.  Cas.  35,  158)  on 
power  of  court  to  punish  for  contempt. 
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Procedure. 

Cited   in   Lamberson   v.   Superior   Ct.   151   Cal.   461,    11   L.R.A.(N.S.)    622,   91 
Pac.    100,   holding   citation    to    attorney   to   show   cause   why   he   should   not  be 
punished   for   contempt   committed    in   presence   of   court   does   not   require   affi- 
davit to  support  it. 
Questions    reviewable    on    certiorari. 

Cited  in  Hogan  v.  Superior  Ct.  16  Cal.  App.  789,  117  Pac.  947,  to  the  point 
that  where  question  of  jurisdiction  of  court  rests  on  extrinsic  facts  review  of 
determination  is  proper. 

Cited  in  note   (40  Am.  St.  Rep.  36)   on  questions  reviewable  upon  certiorari. 

21  L.  R.  A.  767,  STATE  ex  rel.  BEEDLE  v.  SCHO0NOVER,  135  Ind.  526,  35  N. 
E.  119. 

Followed  without  discussion  in  State  ex  rcl.  Bartlett  v.  Schoonover,  135  Ind. 
701,  35  N.  E.  121. 
As   to   liability    for   purchasing   votes. 

Approved  in  Thompson  v.  State,  16  Ind.  App.  88,  44  N.  E.  763,  holding  failure 
of  elector  to  carry  out  agreement  not  essential  in  fixing  Briber's  liability  to 
penalty. 

Cited  in  Spurlin  v.  State,  20  Ind.  App.  344,  50  N.  E.  777,  holding  it  error  to 
refuse  instruction  that  innocence  -presumed  until  guilt  established,  in  action  for 
penalty  for  purchasing  votes. 

Cited  in  footnote  to  Baum  v.  State,  55  L.  R.  A.  250,  which  authorizes  disfran- 
chisement  for  bribery  at  election. 

Distinguished  in  Clinton  County  v.  Davis,  162  Ind.  60,  64  L.R.A.  785.  69  N. 
E.  680,  holding  that  vote  buyer  cannot  claim  reward  offered  by  statute  provid- 
ing for  reward  to  person  furnishing  information  resulting  in  conviction  of  vote 
seller. 
"What    constitutes    former   jeopardy. 

Cited  in  Latshaw  v.  State,  156  Ind.  201,  59  N.  E.  471,  holding  that  legislature 
may  provide  civil  damage  action  for  illegal  act,  though  party  criminally  liable. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put  in 
jeopardy  by  discharge  of  jury  after  trial  commenced,  because  jurors  prejudiced 
in  his  favor. 
Violation    of    injunction    as    contempt. 

Approved  in  State  ex  rel.  Duensing  v.  Roby,  142  Ind.  189,  33  L.  R.  A.  220,  51 
Am.  St.  Rep.  174,  41  N.  E.  145,  holding  violation  of  injunction  punishable  as  for 
contempt. 
Penalizing   failure  to  discharge  record. 

Cited  in  Judy  v.  Thompson,  156  Ind.  535,  60  N.  E.  270,  sustaining  statutory 
penalty  of  $25  and  fees,  payable  to  mortgagor  for  failure  to  discharge  record. 
History  as  aid  in  construing-   statute. 

Cited  in  Hartford  F.  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W.  42,  holding  courts 
may   and   when   statute   is   not   clear   must   take  cognizance   of   trend  of  public 
events  leading  to  adoption  of  statute. 
Implied   repeal   of   statutes. 

Cited  in  note   (88  Am.  St.  Rep.  290)  no  implied  repeal  of  statutes. 

21  L.  R.  A.  769,  BARRE  WATER  CO.  v.  CARXES,  65  Vt.  626,  36  Am.  St.  Rep. 

891,  27  Atl.  600. 
Riparian    rights. 

Cited  in  Bridgeman  v.  Hardwick,  67  Vt.  654,  32  Atl.  502,  sustaining  recovery 
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by  adjoining  owner  for  diversion  of  stream  by  village  for  fire,  sanitary,  and  do- 
mestic purposes;  Canton  v.  Shock,  66  Ohio  St.  27,  58  L.  R.  A.  639,  63  N.  E.  600, 
holding  that  municipality,  situated  upon  natural  stream,  is,  in  its  corporate  ca- 
pacity, entitled  to  rights  of  riparian  proprietor;  American  Asso.  v.  Eastern 
Kentucky  Land  Co.  2  Tenn.  Ch.  App.  175,  holding  no  right  of  lower  riparian 
proprietor  is  violated  in  supplying  citizens  of  town  through  which1  streams 
run  with  water  therefrom  through  pipes;  Lawrie  v.  Silsby,  76  Vt.  252,  104  Am. 
St.  Rep.  92",  56  Atl.  1106,  holding  each  riparian  proprietor  must  use  his  own 
right  so  as  not  to  deprive  others  of  equal  enjoyment  of  their  same  rights. 

Cited  in  footnotes  to  Canton  v.  Shock,  58  L.  R.  A.  637,  which  holds  city  liable 
to  lower  proprietor  for  furnishing  water  to  outside  persons,  or  for  transportation, 
or  unreasonable  amount  to  manufacturers;  New  Whatcom  v.  Fairhaven  Land  Co. 
54  L.  R.  A.  190,  which  denies  city's  right  to  appropriate  waters  of  navigable  lake 
for  water  supply,  to  injury  of  riparian  owner;  Gould  v.  Eaton,  38  L.  R.  A.  181, 
which  denies  riparian  owner's  power  to  transfer  right  to  divert  water  from 
stream  to  use  on  nonriparian  land. 

Cited  in  note.s  (41  L.R.A.  741)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (37  L.R.A. (N.S.)  314)  on  right 
of  government  to  divert  water  without  compensation  to  riparian  owner. 

Criticized  in  Lonsdale  Co.  v.  Woonsocket,  25  R.  I.  433,  56  Atl.  448,  holding 
city  owning  land  on  water  course  cannot  divert  water  thereof  for  domestic, 
sanitary,  fire  and  other  purposes  to  injury  of  other  riparian  proprietors. 

21  L.  R.  A.  772,  WOLF  v.  YOUBERT,  45  La.  Ann.  1100,  13  So.  806. 
Use    of   name    in    firm. 

Approved  in  Re  Pelican  Ins.  Co.  47  La.  Ann.  936,  17  So.  427,  holding  that  "2668 
R.  S."  was  intended  to  prevent  use  of  name  of  person  not  evidently  interested  in 
the  firm,  so  as  to  induce  false  credit. 
Priority   between   judgment   and   conveyance. 

Cited  in  note   (38  L.  R.  A.  248)   on  priority  of  judgment  over  conveyance  made 
after  beginning  of  term. 
Rnle  of  part  delicto. 

Cited  in  note   (113  Am.  St.  Rep.  736)    on  rule  of  pari  delicto. 

21  L.  R.  A.  776,  NORTHERN  PINE-LAND  CO.  v.  BIGELOW,  84  Wis.  157,  54 

N.  VV.  496. 
Proportional     division    of    water    front. 

Approved  in  South  Shore  Lumber  Co.  v.  C.  C.  Thompson  Lumber  Co.  37  C.  C. 
A.  387,  94  Fed.  738,  sustaining  rule  that  riparian  owner's  frontage  on  line  of 
navigable  water  within  cove  bears  same  ratio  to  his  shore  frontage  as  line  of  nav- 
igable water  within  cove  bears  to  shore  line;  Groner  v.  Foster,  94  Va.  653,  27 
Atl.  493,  sustaining  rule  of  division  of  riparian  rights,  that  as  whole  shore  line  is 
to  whole  line  of  navigability,  so  is  each  share  of  shore  line  to  each  share  of  line 
of  navigability. 

Cited  in  Berry  v.  Hoogendoorn,  133  Iowa,  441,  108  N.  W.  923,  on  apportion- 
ment of  new  shore  line  among  owners  of  premises  abutting  on  old  shore  line; 
Thomas  v.  Ashland,  S.  &  I.  River  Logging  R.  Co.  122  Wis.  523,  106  Am.  St.  Rep. 
1000,  100  N.  W.  993,  holding  prevailing  rule  to  be  that  each  shore  owner  must 
have  his  due  proportion  of  line  bounding  navigability  and  course  of  access  to 
it  from  shore,  exclusive  of  every  other  owner;  Hathaway  v.  Milwaukee,  132 
Wis.  253,  9  L.R.A.(N.S.)  779,  122  Am.  St.  Rep.  975,  111  N.  W.  570,  holding 
that  in  division  of  accretion  and  new  shore  each  abutting  owner  is  properly 
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apportioned    such   proportion   of   new    shore   line   as   his    ownership    of   original 
shore  line  bore  to  whole  line  on  which  the  accretion  abuts. 

Cited  in  footnote  to  Scheifert  v.  Briegel,  63  L.R.A.  296,  which  holds  that  in- 
equalities due  to  broken  shore  line  should  be  equitably  adjusted  in  dividing 
dry  bed  of  lake  between  riparian  owners. 

Cited  in  notes  (25  L.R.A.  (X.S.)  257)  on  division  of  water  front,  alluvion., 
and  flats  between  adjoining  riparian  owners;  (122  Am.  St.  Rep.  982,  984,  986) 
on  apportionment  of  accretions. 

Annotation  in  21  L.  R.  A.  776,  referred  to  particularly  in  Scheifert  v.  Briegelr 
90  Minn.  131,  63  L.  R.  A.  299,  101  Am.  St.  Rep.  399,  96  N.  W.  44,  holding  divi- 
sion of  irregular  shore  line  of  lake,  by  extending  side  lines  of  lots  to  central 
points  at  different  portions  of  lake,  inequitable. 
Meander   lines. 

Cited  in  footnotes  to  Sizor  v.  Logansport,  44  L.R.A.  814,  which  holds  title 
carried  to  water  line, '  if  not  to  thread  of  stream,  by  naming  meander  line  as 
boundary;  Security  Land  &  Exploration  Co.  v.  Burns,  63  L.R.A.  157,  which  holds 
that  supposed  meander  line  will  be  held  to  be  boundary  line  if  consistent  with 
other  calls  and  distances  indicated  on  the  plat;  Smoulter  v.  Boyd,  66  L.R.A. 
829.  which  denies  right  of  any  riparian  grantee  to  use  of  entire  lake  where 
boundary  lines  are  run  through  the  lake. 

Cited  in  note   (48  L.  ed.  U.  S.  662)   on  effect  of  meander  line  on  boundary  of 
Federal  grant. 
Erections    on    shore    of    navigable    waters. 

Approved  in  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis.  547,  33  L. 
R.  A.  650,  67  N.  W.  918,  holding  riparian  proprietor  upon  navigable  lakes  may 
erect  whanes  in  aid  of  navigation;  Madison  v.  Mayers,  97  Wis.  415,  40  L.  R.  A. 
650,  65  Am.  St.  Rep.  127,  73  N.  W.  43,  holding  riparian  proprietor  may  construct 
wharves,  booms,  etc.,  in  shoal  waters  in  aid  of  navigation. 
Title  to  accretions. 

Cited  in  Calkins  v.  Hart,  64  Misc.  150,  118  N.  Y.  Supp.  1049,  on  apportion- 
ment of  lake  among  abutting  owners  in  proportion  their  shore  line  bears  to 
total  shore  line  in  same  way  as  alluvion  is  divided  among  riparian  or  littoral 
owners;  annotation  also  cited  on  this  point;  Hathaway  v.  Milwaukee,  132 
Wis.  253,  9  L.R.A.(N.S.)  779,  122  Am.  St.  Rep.  975,  111  N.  W.  570,  holding  that 
in  dividing  accretion  and  new  shore,  area  to  be  apportioned  is  properly  divided 
by  connecting  points  where  division  lines  of  coterminous  owners  intersect  original 
shore  line  and  corresponding  points  on  new  shore  line  by  straight  lines. 

Cited  in  footnotes  to  Crandall  v.  Allen,  22  L.  R.  A.  591,  which  holds  accretions 
in  front  of  land  of  several  owners  belong  to  all;  Wallace  v.  Driver,  31  L.  R.  A. 
317,  as  to  ownership  of  island  formed  in  navigable  river. 

21  L.  R.  A.  783,  Ex  parte  WILLIAMS,  31  Tex.  Grim.  Rep.  262,  20  S.  W.  580. 
Uniformity    in    license    laws. 

Approved  in  Preston  v.  Finley,  72  Fed.  856,  sustaining  statute  imposing  tax 
on  all  newspapers  of  certain  class;  Hill  v.  Abbeville,  59  S.  C.  417,  38  S.  E.  11, 
sustaining  graduated  privilege  tax  or  license  on  all  businesses  or  occupations  of 
same  class. 

Cited  in  Los  Angeles  v.  Los  Angeles  Independent  Gas  Co.  152  Cal.  768,  93  Pac. 
1006,  sustaining  ordinance  imposing  tax  of  certain  sum  per  month  upon  every 
one  engaged  in  business  of  manufacturing,  selling,  distributing  or  furnishing 
gas,  regardless  of  business  done  or  profits  received. 

Cited  in  footnotes  to  State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds  void, 


905  L.  R.  A.  CASES  AS  AUTHORITIES.  [21  L.R.A.  789 

statute  exempting  veterans  from  requirement  for  peddling  license;  Knisely  v. 
Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fixing  different  rates  of  license 
for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Com.  use  of  Titusville  v. 
Clark,  57  L.  R.  A.  348,  which  holds  void,  exemption  from  license  tax  of  contract- 
ors and  real-estate  dealers,  but  not  others,  whose  business  less  than  $1,000;  Har- 
rodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  imposing  greater 
license  fee  for  sale  of  liquors  on  main  street  of  town  than  elsewhere. 

Cited  in  note    (129  Am.  St.  Rep.  292)   on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Occupation  tax  for  lawyers. 

Cited  in  Maxey  v.  Wright,  3  Ind.  Terr.  255,  54  S.  W.  807,  holding  attorneys 
at  law  not  relieved  from  payment  of  amount  required  by  statute  for  privilege 
of  remaining  and  practising  their  profession  in  Creek  Nation  because  of  fact 
they  are  lawyers. 

21  L.  R.  A.  787,  KORETKE  v.  IRWIN,  100  Ala.  323,  13  So.  943. 
Ferryman's    duty. 

Cited  in  footnote  to  Sturgis  v.  Kountz,  27  L.  R.  A.  390,  which  requires  ferry- 
boat owner  to  provide  sufficient  bar  to  driveway. 

Cited  in  note   (68  L.R.A.  155)  on  ferryman  as  a  common  carrier. 

21  L.  R.  A.  789,  STATE  v.  LOO-MIS,  115  Mo.  307,  22  S.  W.  350. 
Restrictions    on    business    and    contracts Due    process    of    In  w. 

Cited  in  Hunt  v.  Searcy,  167  Mo.  180,  67  S.  W.  206,  holding  insanity  judgment 
void  when  procured  without  notice  to,  or  appearance  by,  alleged  incompetent; 
Com.  v.  Brown,  8  Pa.  Super.  Ct.  344,  holding  act  requiring  weighing  of  bitumi- 
nous coal  before  screening,  and  providing  penalty  for  violation  thereof,  unconsti- 
tutional; Re  Strom,  134  Mo.  App.  347,  114  S.  W.  381,  holding  it  is  of  essence 
of  due  process  that  party  who  will  be  deprived  of  property  by  judgment  be 
notified  of  proceeding  and  given  opportunity  to  be  heard;  Block  v.  Schwartz, 
27  Utah,  398,  65  L.R.A.  312,  101  Am.  St.  Rep.  971,  76  Pac.  22,  1  Ann.  Cas.  550, 
on  what  included  within  the  term  "liberty"  as  used  within  the  constitutional 
guaranty  that  no  person  shall  be  deprived  of  life  "liberty"  or  property  without 
due  process  of  law. 

Cited  in  footnote  to  Harding  v.  People,  32  L.  R.  A.  445,  which  holds  act  re- 
quiring weighing  of  coal  hoisted  from  mines  whose  product  is  shipped  by  rail  or 
water  invalid. 
Class     legislation. 

Cited  in  Low  y.  Rees  Printing  Co.  41  Neb.  136,  24  L.  R.  A.  706,  footnote  p.  702, 
43  Am.  St.  Rep.  670,  59  N.  W.  362,  holding  unconstitutional,  exception  of  farm 
and  domestic  labor  from  eight-hour  act;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U. 
S.  155,  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  255,  holding  unconstitutional,  statute 
granting  attorney's  fees  against  railway  corporation  only,  as  unequal  classifica- 
tion; State  v.  Garbroski,  111  Iowa,  499,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82 
N.  W.  959,  holding  statute  unconstitutional  in  exempting  veterans  in  Union 
Army  from  payment  of  peddler's  tax;  Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio 
St.  25,  29  L.  R.  A.  390,  53  Am.  St.  Rep.  622,  41  N.  E.  263,  holding  statute  void 
in  granting  attorney's  fees  to  successful  party  in  action  for  wages;  Johnson  v. 
Goodyear  Min.  Co.  127  Cal.  15,  47  L.  R.  A.  342,  78  Am.  St.  Rep.  17,  59  Pac.  304, 
holding  statute  unconstitutional  in  regulating  wage  contracts  of  corporations  do- 
ing business  within  state;  Vogel  v.  Pekoe,  157  111.  349,  30  L.  R.  A.  495,  42  N.  E. 
386  (dissenting  opinion),  majority  sustaining  statute  giving  attorney's  fees  in 
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wage  suits,  when  applicable  to  all  similarly  engaged;  Robertson  v.  People,  20 
Colo.  288,  38  Pac.  326,  sustaining  statute  proriding  for  punishment  of  bank  offi- 
cers for  certain  acts  without  due  process;  State  v.  Broadbelt,  89  Md.  583,  45  L. 
R.  A.  437,  73  Am.  St.  Rep.  201,.  43  Atl.  771,  sustaining  statute  imposing  sanitary 
regulations  on  dairymen  in  cities,  towns,  and  villages:  State  v.  Darrah,  152  Mo. 
536,  54  S.  W.  226,  sustaining  statute  relating  to  punishment  of  bank  officers  for 
certain  acts;  Andrus  v.  Fidelity  Mut.  L.  Ins.  Asso.  168  Mo.  164,  67  S.  W.  582r 
holding  practice  of  permitting  proof  of  waiver  of  terms  of  insurance  contract 
without  being  pleaded,  not  arbitrary  classification  of  such  contracts;  Marshall  & 
B.  Co.  v.  Nashville,  109  Tenn.  499,  71  S.  W.  815,  holding  ordinance  requiring 
that  all  city  printing  must  bear  union  label,  invalid,  as  discriminative  class  leg- 
islation; Sams  v.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  72,  61  L.  R.  A.  480,  73 
S.  W.  686,  declaring  that  class  legislation,  to  stand,  must  include  all  who  cannot 
be  distinguished  in  that  particular  characteristic  which  justifies  the  act;  School 
District  v.  School  District,  22  Pa.  Co.  Ct.  235,  holding  act  providing  for  educa- 
tion of  soldiers'  children  not  permanently  residing  in  school  district  unconsti- 
tutional; State  v.  Parker  Distilling  Co.  236  Mo.  298,  139  S.  W.  453,  to  the 
point  that  ordinary  taxes  cannot  be  imposed  upon  products  of  sister  state  in 
excess  of  such  articles  produced  here;  Johnson  County  v.  Johnson,  173  Ind.  88, 
89  N.  E.  590,  holding  that  classification  in  tax  laws  must  be  based  upon  natural 
reasons  inhering  in  subject-matters;  Branson  v.  Studabaker,  133  Ind.  151,  33 
N.  E.  98,  holding  valid,  provision  of  act  creating  appellate  court  regulating 
transfer  of  cases;  State  v.  Swagerty,  203  Mo.  523,  10  L.R.A. (N.S.)  602,  120  Am. 
St.  Rep.  671,  102  S.  W.  483,  11  Ann.  Cas.  755,  holding  act  applying  to  class 
engaged  in  operating  automobiles  not  special  law  although  it  does  not  refer  to 
all  vehicles  using  public  highways;  State  ex  rel.  Equitable  Life  Assur.  Soc.  v. 
Vandiver,  222  Mo.  265,  121  S.  W.  45  (dissenting  opinion),  on  necessity  of  rea- 
sonable basis  of  classification;  State  v.  Feingold,  77  Conn.  331,  59  Atl.  211,  on 
the  validity  of  an  act  requiring  a  deposit  from  itinerant  peddlers;  Darlington 
Lumber  Co.  v.  Missouri  P.  R.  Co.  216  Mo.  675,  116  S.  W.  530,  holding  demurrage 
law  whereby  free  time  to  load  or  unload  is  measured  solely  by  dimensions  and 
carrying  ability  of  car,  fixes  standard  arbitrarily:  Rushville  v.  Hayes,  162  Ind. 
202,  70  N.  E.  134,  holding  act  authorizing  issue  of  school  bonds  by  school  board 
of  city  or  town  of  not  more  than  4,545,  nor  less  than  4,540  population,  uncon- 
stitutional because  special  and  local;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Westby, 
—  L.R.A. (N.S.)  — ,  102  C.  C.  A.  65.  178  Fed.  625,  holding  statute  making  com- 
mon carriers  liable  for  negligent  injury  or  killing  of  employees  notwithstanding 
contributory  negligence  denies  carriers  equal  protection  of  laws. 

Cited  in  footnotes  to  Luman  v.  Hitchins  Bros.  Co.  46  L.R.A.  393,  which  holds 
void,  statute  prohibiting  officer  of  railroad  and  mining  corporation  only,  from 
being  interested  in  mercantile  business;  Longview  v.  Crawfordsville,  68  L.R.A. 
623,  which  holds  void  classification  of  cities  for  purpose  of  legislation  so  a^ 
to  make  particular  law  conferring  power  to  annex  territory  applicable  to  those 
having  population  between  six  and  seven  thousand;  State  ex  rel.  McKell  v. 
Robins,  69  L.R.A.  427,  which  holds  void  statute  requiring  official  or  fiduciary- 
bonds  to  be  executed  by  surety  companies. 

Cited  in  notes  (62  Am.  St.  Rep.  175,  178)  on  protection  of  corporations  from 
special  and  hostile  legislation;  (78  Am.  St.  Rep.  245)  on  acts  as  to  employer 
and  employe  which  legislature  may  declare  criminal. 

Distinguished  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A. 
800,  32  S.  W.  5,  sustaining  statute  excepting  insurance  upon  baled  cotton  from 
provisions  applicable  to  insurance  policies  generally;  State  v.  Gregory,  170  Mo. 
605,  71  S.  W.  170,  holding  legislation  referring  to  all  contractors  and  subcon- 
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tractors  not  unconstitutional  as  class  legislation ;  State  v.  Missouri  Tie  &  Tim- 
ber Co.  181  Mo.  554,  65  L.R.A.  593,  103  Am.  St.  Rep.  614,  80  S.  W.  933,  2  Ann. 
Cas.  119,  holding  statute  forbidding  payment  of  wages  in  medium  not  negotiable 
and  redeemable  at  its  face  value  in  money  which  applies  to  any  person,  firm  or 
corporation  paying  wages  for  labor  is  not  class  legislation. 

Criticized   in   Grainger  v.   Douglas   Park   Jockey   Club,    78   C.   C.  A.   199,    148 
Fed.  525,  8  Ann.  Cas.  997,  approving  test  that  classification  must  be -reasonable 
and   not  arbitrary,   while   criticising  it  upon  ground   of   its  generality. 
—  Freedom    of   contract. 

Cited  in  Daggs  v.  Orient  Ins.  Co.  136  Mo.  399,  35  L.  R.  A.  231,  58  Am.  St.  Rep. 
C38,  38  S.  W.  85  (concurring  opinion),  sustaining  statute  requiring  payment  of 
full  amount  of  policy  on  total  loss;  State  ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  456,  51  L.-  R.  A.  166,  81  Am.  St.  Rep.  368,  60  S.  W.  91,  holding 
news  gathering  not  monopoly,  and  contractual  rights  as  to  reports  cannot  be  dis- 
turbed;'People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  19,  52  L.  R.  A.  822,  82  Am.  St. 
Rep.  005,  59  N.  E.  716,  holding  statute  unconstitutional  in  declaring  contract 
invalid  unless  workmen  receive  prevailing  wages;  State  v.  Haun,  61  Kan.  159,  47 
L.  R.  A.  374,  59  Pac.  340,  holding  statute  unconstitutional  which  makes  wages 
payable  in  money  only;  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A. 
321,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  statute  requiring  employers 
to  pay  in  money  all  orders  for  merchandise,  etc.,  issued  for  wages;  Com.  v. 
Brown,  8  Pa.  Super.  Ct.  351,  43  W.  N.  C.  73,  Affirming  6  Pa.  Dist.  R.  775,  20  Pa. 
Co.  Ct.  254,  28  Pittsb.  L.  J.  N.  S.  181,  holding  statute  unconstitutional  in  provid- 
ing against  screening  coal  mined  at  quantity  rates,  before  crediting  weight  to 
employee;  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  holding  bill  unconsti- 
tutional in  attempting  to  abridge  contractual  rights  of  fixing  mode  of  compensa- 
tion for  mining  coal;  McCarty  v.  O'Bryan,  137  Mo.  591,  38  S.  W.  456  (concurring 
opinion),  sustaining  recovery  of  twice  amount  owing,  for  failure  to  pay  wages 
when  due ;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  423,  23  L.  R.  A.  270,  foot- 
note p.  264,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  upholding  statute  requiring  pay- 
ment of  wages  earned,  without  discount,  on  discharge  of  employees  by  corpora- 
tions; State  v.  Julow,  129  Mo.  175,  29  L.  R.  A.  259,  footnote  p.  257,  50  Am.  St. 
Rep.  443,  31  S.  W.  781,  holding  unlawful,  requirement  as  condition  of  employ- 
ment that  employee  shall  not  belong  to  labor  union ;  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  543,  58  L.  R.  A.  754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098, 
holding  statute  unconstitutional  in  making  it  unlawful  to  discharge  employee  be- 
cause member  of  labor  organization ;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67 
Ohio  St.  222,  59  L.  R.  A.  782,  footnote  p.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885, 
holding  eight-hour  labor  law  invalid;  Re  Morgan,  26  Colo.  448,  47  L.  R.  A.  65, 
footnote  p.  52,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  eight-hour  law 
applying  to  smelters;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  222, 
50  L.  R.  A.  782,  footnote  p.  775,  holding  void,  act  limiting  to  eight  hours  a  day 
work  of  laborers  on  public  contract;  Ritchie  v.  People,  155  111.  104,  29  L.  R.  A. 
82,  footnote  p.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  holding  void,  act  prohibit- 
ing employment  of  female  in  factory  more  than  eight  hours  per  day;  Low  v.  Rees 
Printing  Co.  41  Neb.  136,  24  L.  R.  A.  706,  footnote  p.  702,  43  Am.  St.  Rep.  670, 
59  N.  W.  362,  holding  unconstitutional,  exception  of  farm  and  domestic  labor 
from  eight-hour  law;  State  ex  rel.  Crow  v.  Continental  Tobacco  Co.  177  Mo.  35, 
75  S.  W.  737,  holding  that  statute  prohibiting  fixing  and  maintaining  price  of 
manufactured  article  does  not  prohibit  one  manufacturing  company  from  selling 
to  another;  State  v.  Balch,  178  Mo.  410,  77  S.  W.  547,  holding  statement  of  ac- 
count and  amount  due,  given  quitting  employee,  not  within  meaning  of  statute 
prohibiting  issue  of  evidence  of  indebtedness  which  is  not  negotiable  and  redeem- 
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able  at  face  value;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  392,  62  L.  R.  A. 
144,  66  N.  E.  1005,  holding  act  requiring  weekly  payment  of  wages,  and  impos- 
ing penalty  for  violation  thereof,  unconstitutional;  State  v.  Cantwell,  179  Mo. 
261,  78  S.  W.  569,  sustaining,  as  exercise  of  police  power,  legislation  prohibiting 
laborers  from  working  underground  more  than  eight  bourse  a  day;  New  York 
C.  &  H.  R.  R.  Co.  v.  Williams,  199  N.  Y.  126,  35  L.R.A.  (N.S.)  560,  139  Am.  St. 
Rep.  850,  92  X.  E.  404;  holding  that  statute  requiring  railroad  to  pay  employees 
, semi-monthly  in  cash  is  constitutional;  dissenting  opinions  in  House  v.  Mayes, 
227  Mo.  654,  127  S.  W.  305;  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Van- 
diver,  222  Mo.  261,  121  S.  W.  45, — on  limitation  of  right  of  contract  by  statute: 
State  v.  Missouri  Tie  &  Timber  Co.  181  Mo.  554,  65  L.R.A.  593,  103  Am.  St.  Rep. 
614,  80  S.  W.  933,  2  Ann.  Cas.  119,  holding  statute  forbidding  payment  of  wages  in 
medium  not  negotiable  and  redeemable  at  its  face  value  in  money,  is  unconsti- 
tutional, because  it  abridges  right  of  contract;  Arkansas  Stave  Co.  v.  State, 
94  Ark.  37,  27  L.R.A. (N.S.)  259,  140  Am.  SJ^Rep.  255,  125  S.  W.  1001,  sustain- 
ing act  requiring  corporations  to  have  two  regular  pay  days  each  month;  State 
v.  Muller,  48  Or.  254,  120  Am.  St.  Rep.  805,  85  Pac.  855,  11  Ann.  Cas.  88,  sus- 
taining statute  prohibiting  employment  of  females  in  mechanical  establishments, 
factories  or  laundries  more  than  ten  hours  in  one  day;  State  Normal  School 
v.  Yetter,  33  Pa.  Super.  Ct.  560,  on  invalidity  of  legislation  denying  freedom 
to  contract  to  one  class  of  citizens  when  no  reasonable  basis  of  classification 
exists  for  such  regulations;  Jordon  v.  State,  51  Tex.  Crim.  Rep.  535,  11  L.R.A. 
(N.S.)  606,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  statute  prohibiting  payment 
for  labor  performed  in  any  medium  of  payment  redeemable  or  payable  in  goods  or 
merchandise  is  invalid;  State  v.  Miksicek,  225  Mo.  572,  135  Am.  St.  Rep.  597, 
125  S.  W.  507,  holding  statute  providing  no  employee  shall  be  required  to 
work  in  bakery  or  confectionery  more  than  six  days  per  week  unconstitutional; 
Block  v.  Schwartz,  27  Utah,  398,  65  L.R.A.  312,  101  Am.  St.  Rep.  971,  76  Pac. 
22,  1  Ann.  Cas.  550;  Wright  v.  Hart,  182  N.  Y.  334,  2  L.R.A. (N.S.)  341,  75 
N.  E.  404,  3  Ann.  Cas.  263, — holding  statute  which  makes  sales  of  merchandise 
in  bulk  fraudulent  and  void  as  against  creditors  of  seller  unless  certain  re- 
quirements are  complied  with  is  invalid. 

Cited  in  footnotes  to  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which  holds 
unconstitutional,  statute  requiring  wt-ekly  payment  of  wages  by  specified  corpora- 
tions; State  ex  rel.  Board  of  Transp.  v.  Sioux  City,  O.  &  W.  R.  Co.  31  L.  R.  A.  47, 
which  holds  void,  act  fixing  freight  rates;  Bailey  v.  People,  54  L.  R.  A.  839, 
which  holds  void,  restriction  on  number  lodging-house  keepers  may  permit  to 
occupy  one  room;  Re  Preston,  52  L.  1  .  A.  523,  which  holds  void,  statute  against 
screening  coal  before  weighing  and  crediting  to  miner;  State  v.  Wilson,  47  L. 
R.  A.  71,  which  sustains  statute  against  screening  coal  mined  at  quantity  rates, 
before  weighing  and  crediting  to  employees;  Dixon  v.  Poe,  60  L.  R.  A.  308,  which 
holds  void,  act  requiring  redemption  in  money  of  checks  issued  in  payment  of 
wages;  State  v.  Buchanan,  59  L.  R.  A.  342,  which  sustains  prohibition  against 
employment  of  women  more  than  ten  hours  a  day  in  certain  establishments;  Re 
Ten-Hour  Law,  61  L.  R.  A.  612,  which  sustains  limitation  to  ten  hours  a  day  of 
work  of  street  railway  employees;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains 
eight-hour  law  applicable  only  to  employees  of  state,  municipality,  or  subdivision 
of  state;  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445,  which  denies 
right  to  prevent  transfer  of  property  in  payment  of  debt  while  solvent;  Dennis  v. 
Moses,  40  L.  R.  A.  302,  which  denies  validity  of  statute  limiting  recovery  on 
mortgage  debt  due  to  property  mortgaged;  Griswold  v.  Illinois  C.  R.  Co.  24  L.R.A. 
647,  which  holds  prohibition  against  carriers  exempting  themselves  from  liability 
inapplicable  to  contract  relieving  them  from  liabiltiy  for  loss  by  fire  of  ware- 
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houses  placed  on  their  property;  Toney  v.  State,  _67  L.R.A.  286,  which  holds 
void,  statute  making  it  a  misdemeanor  for  one  under  contract  to  labor  to  enter 
into  new  contract  with  third  person  without  former  employer's  consent  and  a 
sufficient  excuse. 

Cited  in  notes  (28  L.  R.  A.  273)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money;  (28  L.  L,.  A.  344)  on  validity  and  effect  of 
statutes  regulating  time  and  payment  of  wages;  (37  Am.  St.  Rep.  213)  on  stat- 
ute regulating  relations  of  master  and  servant;  (122  Am.  St.  Rep.  909)  on 
constitutionality  of  statutes  regulating  time  and  method  of  payment  of  wages; 
U39  Am.  St.  Rep.  865)  on  constitutionality  of  statutes  relating  to  wages. 

Distinguished  in  Lawrence  v.  Rutland  R.  Co.  80  Vt.  389,  15  L.R.A.  (N.S.) 
358,  67  Atl.  1091,  13  Ann.  Cas.  475,  sustaining  act  requiring  certain  corpora- 
tions to  pay  employes  weekly,  forbidding  payment  in  certain  mediums  and 
making  assignments  of  future  wages  to  or  for  benefit  of  such  corporations 
invalid. 
—  Police  power. 

Cited  in  footnotes  to  Bessette  v.  People,  56  L.  R.  A.  558,  which  holds  void, 
requirement  that  horseshoers  practise  business  for  four  years,  submit  to  exam- 
ination, and  pay  license  fee;  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L. 
R.  A.  718,  which  upholds  act  requiring  examination  and  certificate  from  em- 
ploying or  master  plumbers. 

21   L.  R.  A.   810,  INTERNATIONAL  OCEAN  TELEG.   CO.  v.   SAUNDERS,   32 

Fla.  434,  14  So.  148. 
Action    by    addressee's    principal. 

Cited  in  footnote  to  Shingleur  v.  Western  U.  Teleg.  Co.  30  L.  R.  A.  444,  which 
denies   right   of  one   voluntarily   carrying   out   contract   by   agent   in   accordance 
with  telegram  wrongly  transmitted,  to  recover  against  company. 
Recovery    for    mental    ang-ninli. 

Approved  in  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  239,  4  Inters.  Com.  Rep. 
771,  37  Pac.  1087,  denying  damages  for  mental  suffering  occasioned  by  negli- 
gent failure  to  deliver  telegram  announcing  relative's  death;  Lewis  v.  Western 
U.  Teleg.  Co.  57  S.  C.  330,  35  S.  E.  556,  denying  damages  for  mental  suffering 
disconnected  with  physical  injury,  for  delaying  message;  Western  V.  Teleg.  Co. 
v.  Ferguson,  26  Ind.  App.  216,  59  N.  E.  416,  and  Western  U.  Teleg.  Co.  v.  Fer- 
guson, 157  Ind.  66,  54  L.  R.  A.  847,  footnote  p.  846,  60  N.  E.  674,  denying  right 
of  action  for  mental  anguish  from  failure  to  promptly  deliver  telegram;  West- 
ern U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  66,  54  L.  R.  A.  847,  60  N.  E.  674,  deny- 
ing right  of  action  for  mental  anguish  only,  resulting  from  failure  of  telegraph 
company  to  deliver  message;  Hickey  v.  Welch,  91  Mo.  App.  11,  sustaining  action 
for  mental  anguish  in  absence  of  physical  injury  when  resulting  from  wilful 
and  malicious  act. 

Cited  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  679,  —  L.R.A. (N.S.) 
— ,  ]15  Pac.  879,  Ann.  Cas.  ]932  D,  824,  holding  that  damages  are  not  recover- 
able for  mental  distress  alone  caused  by  negligent  delay  in  delivering  tele- 
gram; Western  U.  Teleg.  Co.  v.  Rowell,  153  Ala.  309,  45  So.  73,  holding  it  error 
to  allow  jury  to  determine  whether  they  would  award  punitive  damages  in 
action  to  recover  damages  for  mental  suffering  on  account  of  breach  of  con- 
tract to  transmit  message;  Rowan  v.  Western  U.  Teleg.  Co.  149  Fed.  554,  hold- 
ing mental  anguish  alone  caused  by  neglect  to  deliver  message  is  not  a  basis 
for  recovery  of  damages. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram 
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announcing  serious  illness  of  grandchild;  Francis  v.  Western  U.  Teleg.  Co.  25 
L.  R.  A.  406,  which  holds  damages  for  mental  suffering  not  recoverable  for  fail- 
ure to  deliver  telegram;  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R.  A.  463,  which 
denies  right  to  damages  for  mental  anguish  without  physical  injury  for  delay 
in  delivering  telegram;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  hold- 
ing that  mental  anguish  will  sustain  action  for  failure  to  promptly  deliver  tele- 
gram; Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  stat- 
ute rendering  telegraph  companies  liable  for  delay  in  delivering  messages ; 
Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667,  which  sustains  right  to  damages 
for  mental  anguish  from  failure  to  deliver  telegram  though  unaccompanied  by 
physical  suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sus- 
tains liability  of  telegraph  company  for  mental  anguish  of  16  year  old  girl  in 
being  compelled  to  drive  two  miles  in  strange  city  after  midnight  with  a  strange 
driver  due  to  its  failure  to  deliver  telegram;  Hancock  v.  Western  U.  Teleg. 
Co.  69  L.R.A.  403,  which  denies  right  to  damages  for  mere  disappointment  and 
regret  from  failure  of  telegraph  company  promptly  to  deliver  a  death  massage; 
Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which  denies  father's  right  to 
recover  for  mental  anguish  in  witnessing  suffering  of  child  because  of  telegraph 
company's  failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  note  (117  Am.  St.  Rep.  306)  on  mental  suffering  as  element  of  damages 
recoverable  for  failure  to  transmit  and  deliver  telegrams. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Wells,  50  Fla.  481,  2  L.R.A. (N.S.) 
1076,  111  Am.  St.  Rep.  129,  39  So.  838,  7  Ann.  Cas.  531,  holding  damages  for 
mental  anguish  recoverable  in  action  based  on  wilful  refusal  of  telegraph  com- 
pany to  pay  over  money  on  telegraphic  money  transfer,  error  having  occurred 
in  its  transmission 

Denied  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A.  73. 
57  Am.  St.  Rep.  294,  62  N.  W.  1,  sustaining  recovery  for  mental  anguish  from 
negligently  delaying  telegram  announcing  relative's  death. 

Disapproved  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.992, 
103  Am.  St.  Rep.  952,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  damages  recover- 
able for  mental  suffering  due  to  delay  in  delivering  telegram  relative  to  arrival 
of  person  by  train,  whereby  such  person  was  subjected  to  annoyance  and  delay 
in  getting  to  house  of  friend. 
Action  by  sendee  of  message. 

Cited  in  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla.  141,  29  L.R.A.  (N.S.) 
896,  53  So.  329  (dissenting  opinion),  on  liability  of  telegraph  company  for 
negligent  delay  in  delivering  telegram;  Stewart,  M.  &  Co.  v.  Postal  Teleg.-Cable 
Co.  131  Ga.  35,  18  L.R.A. (N.S.)  694,  127  Am.  St.  Rep.  205,  61  S.  E.  1045,  hold- 
ing action  maintainable  by  sendee  of  message  for  error  in  its  transmission  on 
ground  of  breach  of  legal  duty. 

Cited  in  footnote  to  Frazier  v.  Western  U.  Teleg.  Co.  67  L.R.A.  319,  which 
holds  that  telegraph  company  must  be  chargeable  with  notice  that  message  is 
for  sendee's  benefit  to  entitle  him  to  sue  for  delay. 

Cited  in  note  (30  L.R.A.(N.S.)  1138)  on  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery. 

21  L.  R.  A.  818,  WESTERN  U.  TELEG.  CO.  v.  McGILL,  6  C.  C.  A.  521,  12  U.  & 

App.  651,  57  Fed.  699. 

"Who   may   recover    under   statutes    giving    rigrht    of    action    for    wrongful 
death. 

Approved  in  Watson  v.  St.  Paul  City  R.  Co.  70  Minn.  518,  73  N.  W.  400, 
denying  recovery  to  husband  for  wife's  death  under  statute  permitting  recovery 
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by  "next  of  kin;"  Thorn  burg  v.  American  Strawboard  Co.  141  Ind.  445,  50  Am. 
St.  Rep.  334,  40  N.  E.  1002,  denying  recovery  by  stepfather  for  child's  death 
tmder  statute  giving  right  to  "father;"  Citizens'  Street  R.  Co.  v.  Cooper,  22 
Ind.  App.  463,  72  Am.  St.  Rep.  319,  53  N.  E.  1092,  denying  recovery  by  foster 
mother  for  death  of  child  not  legally  adopted,  under  statute  giving  right  to 
"mother;"  Robinson  v.  Georgia  R.  &  Bkg.  Co.  117  Ga.  368,.  60  L.R.A.  557,  43  S.  E. 
452,  holding  that  statute  gives  mother  of  illegitimate  child  no  right  of  action 
for  his  homicide;  Cole  v.  Mayne,  122  Fed.  838,  holding  that  under  statute  giv- 
ing right  of  action  to  widow  of  person  killed,  his  lineal  heirs,  or  persons  de- 
pendent upon  him,  no  action  can  be  maintained  by  children  if  widow  is  living. 

Cited  in  Swift  &  Co.  v.  Johnson,  1  L.R.A.  (N.S.)  1165,  71  C.  C.  A.  619,  138 
Fed.  869,  holding  action  maintainable  only  for  benefit  of  persons  specified  in 
.statute,  and  then  only  for  recovery  of  such  damages  as  are  contemplated  by  it; 
Johnson  v.  Seattle  Electric  Co.  39  Wash.  215,  81  Pac.  705,  holding  surviving 
husband  has  no  cause  of  action  for  loss  of  his  wife,  "widow"  and  "widower"  not 
being  interchangeable  terms;  Bartlett  v.  Chicago,  R.  I.  &  P.  R.  Co.  21  Okla.  419, 
96  Pac.  468,  holding  where  action  is  given  for  benefit  of  widow  and  children  or 
next  of  kin,  petition  by  widower  suing  for  negligent  killing  of  wife,  which  fails 
to  show  there  are  no  children,  is  demurrable;  Chicago  &  E.  R.  Co.  v.  La  Porte, 
33  Ind.  App.  696,  71  N.  E.  166,  holding  in  statutory  action  to  recover  for  wrong- 
fully causing  death  existence  of  some  beneficiary  must  be  alleged  and  proved. 

Cited  in  footnote  to  Chattanooga  Electric  R.  Co.  v.  Johnson,  34  L.  R.  A.  442, 
which  denies  right  of  surviving  husband,  as  such,  to  maintain  action  for  wife's 
death. 

Cited  in  note  (70  Am.  St.  Rep.  673)   on  actions  for  death  of  human  being. 

21  L.  R.  A.  822,  HIGH  v.  AMERICAN  WHEEL  CO.  97  Mich.  502,  56  N.  W. 

927. 
Mortgage    creditor's    rights. 

Cited  in  later  appeal  in  Fifth  Nat.  Bank  v.  Daboll,  100  Mich.  68,  58  N.  W. 
648,  holding  mortgage  creditor's  claims,  separate  from  contingent  liability  and 
percentage  right,  unaffected  by  part  payment  of  any  fund  unless  exceeding  bal- 
ance unpaid  on  such  fund;  Stephens  v.  Leonard,  122  Mich.  129,  80  N.  W.  1002, 
holding  mortgagee  entitled  to  whole  mortgaged  property  as  security. 

21  L.  R.  A.  827,  STATE  v.  WILLIAMSON,  118  Mo.  146,  40  Am.  St.  Rep.  358, 

23  S.  W.   1054. 
Illegality   of   principal's   business   as   defense. 

Cited  in  note  (23  L.R.A.(N.S.)  764)  on  estoppel  of  public  officer  charged  with 
embezzlement  to  deny  authority  to  receive  money. 

Distinguished  in  Com.  v.  Shober,   14  Lane.  L.  Rev.   158,  holding  illegality  of 
corporation  business  no  defense  to  action  for  embezzlement  by  factor  or  broker 
thereof. 
Assignment   of   emoluments   of   office. 

Approved  in  Chicago  v.  People,  98  HI.  App.  521,  holding  municipal  corporation 
cannot  be  made  to  pay  salaries  to  creditor  or  assignor  in  violation  of  officer's 
rights;  State  use  of  Perkins  v.  Barnes,  10  S.  D.  311,  73  N.  W.  80,  holding  as- 
signment of  salary  or  fees  by  public  officer  void,  as  against  public  policy;  Holt 
v.  Thurman,  111  Ky.  91,  98  Am.  St.  Rep.  399,  63  S.  Y7.  280,  holding  assignment 
by  public  officer  of  salary  to  be  earned,  void,  as  against  public  policy;  Serrill  v. 
Wilder,  77  Ohio  St.  358,  14  L.R.A.  (N.S.)  988,  83  N.  E.  486,  holding  contract  for 
sale  and  application  of  unearned  fees  or  salary  of  public  officer  invalid. 

Cited  in  First  Nat.  Bank  v.  State,  68  Neb.  482,  94  N.  W.  633,  4  Ann.  Cas.  423; 
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McGowman  v.  New  Orleans,  118  La.  430,  8  L.R.A.  (N.S.)  1121,  43  So.  40,  10  Ann. 
Gas.  633, — holding  assignment  of  unearned  salary  by  public  officer  is  against  pub- 
lic policy  and  void;  Cooley  Credit  Co.  v.  Townsend,  132  Mo.  App.  393,  111  S.  W. 
894,  holding  assignment  or  contract  of  sale  by  public  officer  of  his  salary  is  con- 
trary to  public  policy  and  void. 

Cited  in  footnotes  to  Edwards  v.  Randle,  36  L.  R.  A.  174,  which  holds  sale 
by  postmaster  of  postoffice  furniture,  and  agreement  to  resign  office,  void;  White 
v.  Cook,  57  L.  R.  A.  417,  which  holds  void,  sale  by  sheriff  to  deputy  of  all  work 
of  office  in  one  district  and  compensation  for  same;  Cansler  v.  Penland,  48  L.  R, 
A.  441,  which  holds  void,  contract  by  which  sheriff  turns  over  tax  list  to  an/ 
other  to  collect  taxes  on  specified  commission;  Re  Worthington,  23  L.  R.  A.  97, 
which  holds  void,  assignment  of  commissions  by  executor  before  accounting. 

Cited  in  note  (5  L.R.A.  (N.S.)  567)  on  validity  of  assignment  of  future  wages 
or  salary. 

Distinguished  in  State  ex  rel.  Kansas  City  Loan  Guarantee  Co.  v.  Kent,  98 
Mo.  App.  289,  71  S.  W.  1066,  holding  ordinance  prohibiting  assignment  of  wages 
by  municipal  employees  valid. 
Embezzlement. 

Cited  in  notes   (8  Eng.  Rul.  Cas.  48;  87  Am.  St.  Rep.  24)   on  embezzlement, 

21  L.  R.  A.  829,  PREBLE  v.  MAINE  C.  R.  CO.  85  Me.  260,  35  Am.  St.  Rep. 

366,  27  Atl.  149. 
Title   by   adverse    possession. 

Approved  in  Miller  v.  Mills  County,  111  Iowa,  658,  82  N.  W.  1038,  holding 
possession  not  adverse  when  taken  by  mistake,  without  intent  to  assert  title. 

Cited  in  Bowers  v.  Ledgerwood,  25  Wash.  17,  64  Pac.  936,  holding  adverse 
possession  established  by  open,  continuous  occupancy,  claiming  ownership,  though 
land  originally  inclosed  by  mistake;  McCormick  v.  Sorenson,  58  Wash.  110,  137 
Am.  St.  Rep.  1047,  107  Pac.  1055,  holding  that  purchaser  of  lots  who  by  mistake 
takes  possession  of  wrong  property  and  encloses  it,  and  maintains  possession  for 
ten  years  acquires  title  by  adverse  possession;  Edwards  v.  Fleming,  83  Kan.  659, 
33  L.R.A. (N.S.)  931,  112  Pac.  836,  holding  that  where  clear  intention  is  to  claim 
land  up  to  fence  believed  to  be  true  boundary,  possession  will  be  adverse  whether 
or  not  it  is  true  boundary;  Riddle  v.  Sheppard,  119  Ga.  933,  47  S.  E.  201,  on 
effect  of  possession  under  claim  of  right,  but  under  mistake  of  fact  as  to  loca- 
tion of  true  line  annotation  also  cited  on  this  point. 

Cited  in  footnote  to  Carney  v.  Hennessey,  53  L.  R.  A.  699,  which  holds  claim 
of  title  or  specific  intent  to  make  land  own,  unnecessary  to  perfect  title  by  ad- 
verse possession. 

Cited  in  notes  (15  L.R.A.(N.S.)  1190,  1205,  1206,  1207)  on  necessity  of  color 
of  title,  not  expressly  made  a  condition  by  statute,  in  adverse  possession; 
(33  L.R.A. (N.S.)  923,  924)  on  adverse  possession  due  to  ignorance  or  mistake 
as  to  boundary;  (110  Am.  St.  Rep.  689)  on  conclusiveness  of  established  boun- 
daries. 

Disapproved  in  Bayhouse  v.  Urquides,  17  Idaho,  294,  105  Pac.  1066,  holding 
possession  taken  and  held  under  mistake  as  to  true  boundary  line  is  adverse. 

21  L.  R.  A.  835,  FLAGG  v.  CHICAGO,  D.  &  C.  G.  T.  JUNCTION  R.  CO.  96 

Mich.  30,  55  N.  W.  444. 
Management    of   horses. 

Approved  in  Moore  v.  Kansas  City  &  L.  Rapid  Transit  R.  Co.  126  Mo.  276, 
29  S.  W.  9,  denying  recovery  when  horses  not  removed  to  safe  distance,  though 
party  knew  their  liability  to  become  frightened. 
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Distinguished  in  Campbell  v.  Chicago  Great  Western  R.  Co.  108  Minn.  108,  28 
L.R.A.(N.S.)  348,  133  Am.  St.  Rep.  417,  121  N.  W.  429,  holding  railroad  company 
liable  to  person  injured  while  trying  to  back  wagon  and  horse,  unaccompanied  by 
driver,  off  railway  track  at  crossing,  where  train  approached  at  high  rate  of 
speed,  whistle  was  blown  and  horse  was  frightened  and  'jerked  person  on  track. 
Condition  of  ata  Sion  premises. 

Cited  in  Lemon  v.  Grand  Rapids  &  I.  R.  Co.  136  Mich.  651,  100  N.  W.  22,  on 
liability  of  railroad  company  for  injury  sustained  by  passenger  by  reason  of  un- 
safe condition  of  station  premises;  McCormick  v.  Detroit,  G.  H.  &  M.  R.  Co.  141 
Mich.  20,  104  X.  W.  390,  holding  too  high  degree  of  care  required  of  railroad  com- 
pany by  charge  that  it  must  use  very  high  degree  of  care  to  make  place  where 
it  receives  passengers  safe. 

21  L.  R.  A.  839,  PURNELL  v.  REED,  32  Fla.  329,  13  So.  874. 
Property    in    things    exempted. 

Cited  in  Hinson  v.  Booth,  39  Fla.  347,  22  So.  687,  holding  property  of  widow 
and  heirs  not  acquired  by  Constitution,  but  by  statutes  as  to  dower  and  de- 
scent. 

21  L.  R.  A.  841,  GUTHRIE  v.  TERRITORY,  1  Okla.   188,  31   Pac.   190. 
Municipal    corporations. 

Cited  in  Guthrie  v.  Wylie,  6  Okla.  66,  55  Pac.  103,  holding  that  de  facto  mu- 
nicipal corporation  cannot  exist,  in  absence  of  law  authorizing  de  jure  munici- 
pal corporations. 

—  Power,    when   unauthorized,   to  create  binding  obligations. 

Cited  in  Oklahoma  City  v.  T.  M.  Richardson  Lumber  Co.  3  Okla.  8,  39  Pac. 
386,  holding  that  provisional  municipal  governments  organized  without  legis- 
lative authority  have  no  power  to  create  obligations  of  binding  force  against 
their  lawfully  formed  successors. 

—  Legislative   power   to    direct   creation    of   indebtedness   or   payment    of 

claims  by. 

Cited  in  State  ex  rel.  Traders'  Nat.  Bank  v.  Winter,  15  Wash.  412,  46  Pac. 
644,  sustaining  power  of  legislature  to  direct  payment  by  municipal  corporation 
of  claims  incurred  under  prior  void  incorporation;  Guthrie  v.  New  Vienna  Bank, 
4  Okla.  197,  38  Pac.  4,  sustaining  legislative  power  to  compel  municipal  corpo- 
ration to  pay  claims  having  meritorious  basis,  although  not  legal  obligations 
against  it;  Winneconne  v.  Winneconne,  111  Wis.  16,  86  N.  W.  590,  sustaining 
power  of  legislature  to  provide,  in  act  creating  municipal  corporations,  that  they 
should  assume  payment  of  meritorious  obligations  arising  under  previous  un- 
authorized organizations;  State  ex  rel.  McCullough  v.  Seattle,  60  Wash.  248,  110 
Pac.  1008,  holding  that  legislature  has  power  by  retroactive  law  to  take  away 
right  of  municipality  to  plead  statute  of  limitations  against  moral  claim  it  ought 
to  pay. 

Cited  in  note  (37  L.R.A. (N.S.)  1092)  on  creation  of  indebtedness  within  mean- 
ing of  debt  limit  provisions. 

Overruled  in  Guthrie  v.  New  Vienna  Bank,  4  Okla.  224,  38  Pac.  4,  holding 
legislature  limited  by  United  States  statute  limiting  indebtedness  of  municipal 
corporations  in  territories,  from  providing  for  payment  by  municipal  corpora- 
tion of  meritorious  claims  against  it;  Ray  v.  School  Dist.  No.  9,  21  Okla.  95,  95 
Pac.  480,  holding  same. 

L.R.A.  Au.  Vol.  III.— 58. 
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Cited  as  overruled  in  Martin  v.  Territory,  5  Okla.   189,  48  Pac.   106,  holding 
void,  legislation  directing  creation  of  municipal  indebtedness  in  excess  of  statu- 
tory limit. 
—  Legislative    power    to    create    tribunal    to    hear    claims    against. 

Cited  in  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  534,  43  L.  ed.  798,  19  Sup. 
Ct.  Rep.  491,  sustaining  power  of  territorial  legislature  to  create  and  regulate 
special  tribunal  to  hear  claims  against  municipal  corporations  which  are  not 
legal  obligations;  Territory  ex  rel.  Bank  of  New  Vienna  v.  Guthrie,  1  Okla.  405. 
33  Pac.  704,  holding  that  appeal  lies  to  supreme  court  from  order  of  district 
court  approving  claim  reported  to  it  by  commission  created  to  hear  claims 
against  municipal  corporation. 
Conditions  in  Oklahoma  when  territory  first  thrown  open  for  settlement. 

Cited  in  Oklahoma  City  v.  McMaster,  196  U.  S.  537,  49  L.  ed.  590,  25  Sup.  Ct. 
Rep.  324,  as  to  general  confusion  at  opening  of  territory. 

21  L.  R.  A.  848,  WILLIAMS  v.  JOHNSON,  112  N.  C.  424,  34  Am.  St.  Rep.  513, 

17  S.  E.  496. 
Appearances   by   attorneys. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  352,  64  L.  R.  A.  344,  86 
Am.  St.  Rep.  143,  30  So.  645,  holding  authority  to  appear  shown  by  oath  of 
attorney,  when  uncontradicted ;  Gardner  v.  Austin,  14  Pa.  Co.  Ct.  554,  refusing 
to  strike  off  judgment  entered  upon  warrant  of  attorney  signed  in  partnership 
name  in  absence  of  evidence  by  whom  signed. 

Cited  in  footnote  to  Hollinger  v.  Reeme,  24  L.  R.  A.  46,  which  denies  right 
to  relief  against  fraudulent  judgment  on  unauthorized  appearance. 

Cited  in  note   (33  L.  R.  A.  515)   on  power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  default  judgment. 
Rights   of   purchasers   at   judicial   sales. 

Approved  in  Dickens  v.  Long,  112  N.  C.  317,  17  S.  E.  150,  holding  purchaser 
at  judicial  sale  protected  if  court  has  jurisdiction,  though  judgment  might  be 
irregular. 

Cited  in  Rackley  v.  Roberts,  147  N.  C.  208,  60  S.  E.  975;  Farborough  v.  Moore, 
151  N.  C.  121,  65  S.  E.  763;  Credle  v.  Baugham,  152  N.  C.  20,  136  Am.  St.  Rep. 
787,  67  S.  E.  46;  Carraway  v.  Lassiter,  139  N.  C.  155,  51  S.  E.  968,— holding  in 
the  absence  of  fraud,  a  purchaser  at  a  judicial  sale,  is  only  required  to  see  that 
the  court  has  jurisdiction  of  the  person  and  subject  matter  for  his  protection. 

Cited  in  footnote  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933,  which 
holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown  equi- 
ties. 
:, lability    for   wrongful   joinder   of   parties. 

Cited  in  footnote  to  Hackett  v.  McMillan,  21  L.  R.  A.  862,  which  holds  per- 
sons conspiring  to  make  infants  parties  to  action,  without  authority,  liable  to 
them. 

21  L.  R,  A.  862,  HACKETT  v.  McMILLAN,  112  N.  C.  513,  17  S.  E.  433. 
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22  L.  R.  A.  33,  VAN  AUKEN  v.  CHICAGO  &  W.  M.  R.  CO.  96  Mich.  307,  55 

N.  W.  971. 
Contributory    negligence   at   railroad    crossings. 

Cited  in  Lau  v.  Lake  Shore  &  M.  S.  R.  Co.  120  Mich.  125,  79  N.  W.  13  (dis- 
senting opinion),  majority  holding  bicyclist  failing  to  dismount  upon  approach- 
ing switches  occupied  by  freight  cars  cannot  recover  for  injuries  from  collision 
with  engine  moving  on  main  track  without  signals;  Stewart  v.  Michigan  C.  R. 
Co.  119  Mich.  100,  77  N.  W.  643;  Houghton  v.  Chicago  &  G.  T.  R.  Co.  9  Mich.  310, 
58  X.  W.  314;  Shufelt  v.  Flint  &  P.  M.  R.  Co.  96  Mich.  328,  55  N.  W.  1013, 
— holding  that  failure  to  stop  team,  look,  and  listen  before  crossing  tracks  bars 
recovery;  Morgan  v.  Pere  Marquette  R.  Co.  162  Mich.  577,  127  N.  W.  683,  holding 
that  question  of  contributory  negligence  is  for  jury  where  plaintiff  before 
crossing  tracks  stopped  horse  to  slow  walk  and  looked  and  listened;  Koch  v. 
Southern  C.  R.  Co.  148  Cal.  688,  4  L.R.A.(N.S.)  527,  113  Am.  St.  Rep.  332,  84 
Pac.  176,  7  Ann.  Cas.  795  (dissenting  opinion),  as  to  what  constitutes  contributory 
negligence  at  railway  crossing. 

Cited  in  footnotes  to  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  32  L.  R.  A.  149, 
which  holds  it  negligent  to  attempt  to  cross  immediately  after  passage  of  train 
whose  smoke  obstructs  view;  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A. 
349,  which  holds  traveler's  failure  to  look  and  listen  when  watchman  absent 
not  negligence  per  se;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  failure  to  look  when  within  30  feet  of  track  not  prevent  recovery;  Lorenz 
v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  it  to  be  negligence 
for  one  pursuing  cow  not  to  look  and  listen  before  crossing  railroad  track; 
Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look  for 
train  when  within  35  feet  of  track,  negligence;  Colorado  &  Southern  R.  Co.  v. 
Thomas,  70  L.R.A.  681,  which  holds  failure  to  look  and  listen  before  crossing 
track  not  excused  by  existence  of  building  adjoining  highway  which  would  ob- 
struct view  of  tracks  and  by  noise  created  therein  which  would  prevent  hearing 
approaching  train. 
Effect  on  recovery  of  violation  of  Sunday  law. 

Cited  in  Kansas  City  v.  Orr,  62  Kan.  68,  50  L.  R.  A.  786,  61  Pac.  397,  affirming 
recovery  for  one  killed  by  reason  of  defect  in  street,  while  performing  duties  of 
switchman  on  Sunday;  Solarz  v.  Manhattan  R.  Co.  8  Misc.  658,  29  N.  Y.  Supp. 
1123,  holding  performance  of  master's  work  on  Sunday  no  bar  to  servant's  re- 
covery for  injuries  due  to  breaking  of  scaffold;  Gross  v.  Miller,  93  Iowa,  81,  26 
L.  R.  A.  608,  footnote  p.  605,  61  N.  W.  385,  which  holds  violation  of  Sunday  law 
by  hunting  no  defense  to  action  for  negligent  injury. 
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22  L.  R.  A.  42,  THORNBURG  v.  WIGGINS,  135  Ind.  178,  41  Am.  St.  Rep.  422, 

34  N.  E.  999. 
Creation  of  estates. 

Cited  in  Case  v.  Owen,  139  Ind.  24,  47  Am.  St.  Rep.  253,  38  N.  E.  395,  holding- 
that  conveyance  to  unmarried  grantees   "jointly"   creates   joint  tenancy;    Dodds 
v.  Winslow,  26  Ind.  App.  654,  60  N.  E.  458,  holding  that  devise  to  husband  and 
wife,  share  and  share  alike,  creates  tenancy  in  common. 
—  By    entirety. 

Cited  in  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  O'Brien,  142  Ind.  224,  41  N.  E.  528T 
holding  failure  to  find  plaintiffs  to  be  husband  and  wife,  fatal  to  judgment  to- 
quiet  title  to  land  held  as  tenants  by  entirety;  Swan  v.  Walden,  156  Cal.  196- 
134  Am.  St.  Rep.  118,  103  Pac.  931,  holding  where  property  is  deeded  to  husband 
and  wife  "as  joint  tenants  with  fee  to  survivor"  they  hold  as  joint  tenants  and. 
not  by  entirety;  Young  v.  Biehl,  166  Ind.  359,  77  N.  E.  406,  holding  tract  of  land 
owned  by  testator  and  his  wife  as  tenants  by  entirety  passes  to  surviving  wife, 
regardless  of  any  attempt  by  husband  to  make  a  different  disposition  by  testa- 
mentary devise. 

Cited  in  note   (30  L.  R.  A.  322)   on  tenancy  by  entireties. 

Distinguished  in  Simons  v.  Bellinger,  154  Ind.  87,  48  L.  R.  A.  236,  56  N.  E. 
23,  holding  that  conveyance  to  husband  and  wife  jointly  creates  estate  by  en- 
tirety. 
Validity  of  joint   tenant's  mortgage   or  devise. 

Cited  in  Wilkins  v.  Young,  144  Ind.  5,  55  Am.  St.  Rep.  162,  41  N.  E.  68,  hold 
ing  joint  tenant's  mortgage  valid,  but  devise  inoperative. 

Cited  in  note  (66  L.R.A.  632)  on  validity  of  encumbrance  by  husband  and  wife 
of  property  held  by  entireties  to  secure  husband's  individual  debt. 
Execution    against    joint    tenant's    interest. 

Cited  in  Hancock  v.  Wiggins,  28  Ind.  App.  452,  63  N.  E.  242,  denying  wife's 
recovery  from  husband  and  his  execution  creditor  for  sale  of  joint  tenant's  inter- 
est in  property  conveyed  to  wife  subsequent  to  levy. 

22  L.  R.  A.  45,  CHAMBERLAIN  v.  HEMINGWAY,  63  Conn.  1,  38  Am.  St.  Rep. 

330,  27  Atl.  239. 
Kights  in  artificial  condition   of  water. 

Cited  in  S.  0.  &  C.  Co.  v.  Ansonia  Water  Co.  83  Conn.  632,  78  Atl.  432,  holding 
that  watercourse  may  have  natural  or  artificial  origin,  but  ditch  dug  through 
natural  embankment  to  drain  swamp  is  not  water  course;  Ranney  v.  St.  Louis  & 
S.  F.  R.  Co.  137  Mo.  App.  550,  119  S.  W.  484,  holding  when  an  artificial  waterway 
is  intended  to  exist  only  so  long  as  it  suits  the  purpose  of  him  who  makes  it 
through  his  lands,  even  a  riparian  proprietor  can  acquire  no  easement  as  against 
him. 

Cited  in  note  (50  L.  R.  A.  841)  on  rights  acquired  in  artificial  condition  of 
body  of  water. 

22  L.  R.  A.  48,  SAMMIS  v.  BENNETT,  32  Fla.  458,  14  So.  90. 
II  usti;;  ml    and    wife    as    witnesses. 

Cited  in  Everett  v.  State,  33  Fla.  677,  15  So.  543   (dissenting  opinion),  major- 
ity  denying  that  conflict  in  provisions  relating  to   competency  of'  husband  and 
wife  as  witnesses  in  civil  cases  shall  apply  in  criminal  cases. 
Constitntional  provision  as  to  time  of  taking  effect  of  statute. 

Cited  in  State  ex  rel.  Cummings  v.  Trewhitt,  113  Tenn.  573,  82  S.  W.  480, 
holding  purpose  of  constitutional  provision  making  statute  take  effect  at  expira- 
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tion  of  forty  days  after  its  passage  unless  contrary   intention  appears  was  to 

secure  a  sufficient  interval   between  date  of   passage  of  act  and  its  going  into 

effect   to   enable   public   to   become   acquainted   with   its   terms   and   to   conform 

thereto. 

Prospective  and  retrospective  statutes. 

Cited  in  Douglass  County  v.  Woodward,  73  Kan.. 243,  84  Pac.  1028,  holding 
statute  authorizing  trial  judge  to  settle  case  after  expiration  of  his  term  pros- 
pective. 

22  L.  R.  A.  49,  TILLINGHAST  v.  BOSTON  &  P.  R.  LUMBER  CO.  39  S.  C.  484, 

18  S.  E.  120. 
i'lace  of  execution  or  performance  of  contracts. 

Cited  in  Ex  parte  Perry  Stove  Co.  43  S.  C.  187,  20  S.  E.  980,  holding  place  of 
execution  of  notes  presumably  place  of  payment;  Gist  v.  Western  U.  Teleg.  Co.  45 
S.  C.  353,  55  Am.  St.  Rep.  7G3,  23  S.  E.  143,  sustaining  demurrer  to  complaint 
for  damages  for  nondelivery  of  telegram  relating  to  contract  for  "futures,"  void 
here,  but  valid  at  place  of  performance. 

Cited  in  footnotes  to  Gipps  Brewing  Co.  v.  De  France,  28  L.R.A.  386,  which 
holds  sale  of  beer  shipped  from  Illinois  to  Iowa  an  Iowa  contract,  where  contract 
Is  signed  in  latter  state;  Bank  of  Yolo  v.  Sperry  Flour  Co.  65  T^.R.A.  90,  which 
holds  that  agreement  by  resident  of  one  county  to  honor  draft  in  response  to 
telephone  call  from  resident  of  another  county  is  made  in  the  former  county. 

Cited  in  note   (55  Am.  St.  Rep.  47)   on  place  of  contract. 
Compensation    of    assignee. 

Distinguished  in  Ex  parte  Spragins,  44  S.  C.  74,  21  S.  E.  543,  holding  assignee 
entitled  to  compensation  out  of  estate  until  deed  of  assignment  avoided. 
Povrer    to    g-rant    rehearing;. 

Cited  in  Hartsfield  v.  Chamblin,  44  S.  C.  112,  21  S.  E.  798,  holding  that  court 
has  power  to  grant  rehearing  after  filing  opinion,  and  reconsider  judgment. 
Sufficiency    of    service    of    process. 

Cited  in  McCreery  v.  Davis,  44  S.  C.  213,  28  L.  R.  A.  662,  51  Am.  St.  Rep.  794, 
22  S.  E.  178,  holding  invalid,  judgment  of  divorce  granted  by  foreign  court  upon 
service  by  publication;  Little  v.  Christie,  69  S.  C.  59,  48  S.  E.  89,  holding  serv- 
ice of  summons  upon  a  non-resident  by  publication  before  attachment  of  his 
property,  void. 

Cited  in  notes  (50  L.R.A.  594)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law;   (61  Am.  St.  Rep.  494)   on  effect  of  defects  in  service 
of  process  on  jurisdiction. 
Upon     foreig-ii     corporation. 

Cited  in  Toms  v.  Richmond  &  D.  R.  Co.  40  S.  C.  523,  19  S.  E.  142,  holding  in- 
valid, service  of  summons  on  foreign  corporation  having  no  resident  agent,  and 
without  issuing  warrant  of  attachment;  Townes  v.  Augusta,  46  S.  C.  31,  23  S.  E. 
984,  holding  that  answer  by  foreign  corporation  to  complaint  of  resident  confers 
jurisdiction,  although  service  irregular;  Pollock  v.  Carolina  Interstate  Bldg  &  L. 
Asso.  48  S.  C.  72,  59  Am.  St.  Rep.  695,  25  S.  E.  977,  holding  valid,  service  of 
process  upon  resident  agent  of  foreign  corporation  owning  property  in  state;  Pep- 
per v.  Shearer,  48  S.  C.  493,  26  S.  E.  797,  denying  jurisdiction  conferred  by  pub- 
lication of  summons  and  personal  service  outside  of  state;  Emanuel  v.  Ferris,  63 
S.  C.  120,  41  S.  E.  20,  holding  invalid,  service  of  process  in  action  by  cestui  que 
trust  against  trustee  which  was  a  foreign  corporation  and  had  taken  property  be- 
yond state. 

Distinguished  in  Littlejohn  v.  Southern  R.  Co.  45  S.  C.  100,  22  S.  E.  761,  hold- 
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ing  valid,  service  of  process  upon  resident  station  agent  of  foreign  corporation 
having  property  in  state;  Abbeville  Electric  Light  &  P.  Co.  v.  Western  Electrical 
Supply  Co.  61  S.  C.  369,  55  L.  R.  A.  149,  85  Am.  St.  Rep.  890,  39  S.  E.  559,  hold- 
ing valid,  personal  service  of  process  on  traveling  salesman  of  foreign  corpora- 
tion, in  suit  arising  from  sales. 
Attachment  of  debt. 

Cited  in  Williamson  v.  Eastern  Bldg.  &  L.  Asso.  54  S.  C.  596,  71  Am.  St.  Rep. 
822,  32  S.  E.  765,  holding  debt  subject  of  attachment,  although  note  and  mortgage 
which  evidence  it  cannot  be  reduced  to  possession. 
Suit    by    nonresident    against    nonresident. 

Followed  in  Gibson  v.  Everett,  41  S.  C.  27,  19  S.  E.  236,  holding  thajt  nonresi- 
dent may  sue  another  nonresident  in  state  after  procuring  attachment. 

22  L.  R.  A.  55,  BULPIT  v.  MATTHEWS,  145  111.  3J5,  34  N.  E.  525. 
Liability   for   trespass   of,    or  injury   to,   stock. 

Cited  in  Selover  v.  Osgood,  52  111.  App.  262,  sustaining  recovery  for  hay  and 
grass  consumed  by  cattle  escaping  through  partition  fence ;  Wabash  R.  Co.  v.  Per- 
bex,  57  111.  App.  65,  denying  that  law  prohibiting  trespass  of  cattle  relieves  rail- 
road company  from  liability  for  injuries  to  cattle  escaping  from  pasture,  thence 
through  fence  which  statute  required  company  to  repair;  McPherson  v.  James,  69 
111.  App.  339,  holding  that  injury  to  property  by  turkeys  and  hogs  running  at 
large  entitles  owner  to  damages;  Maxwell  v.  Durkin,  86  111.  App.  261,  holding 
one  allowing  horses  to  run  loose  in  street,  contrary  to  ordinance,  injuring  child, 
prima  facie  negligent;  Palmer  v.  People,  109  111.  App.  272.  holding  liability  of 
owner  under  statute  for  trespass  of  stock  dependent  upon  his  wilful  neglect  to 
prevent  escapes;  Metropolitan  Causualty  Ins.  Co.  v.  Clark.  145  Wis.  182.  37 
L.R.A.(N.S.)  722,  129  N.  W.  1065,  holding  that  owner  of  cattle  is  liable  for 
trespasses  by  them,  except  as  modified  by  statute:  Walsh  v.  Hertzog,  154  111. 
App.  504,  holding  that  replevin  does  not  lie  for  animals  taken  while  trespassing, 
unless  tender  of  at  least  nominal  damages  has  been  made;  Walters  v.  Stacey,  122 
111.  App.  660,  holding  the  common  law  rule  that  owner  of  stock  is  bound  to 
keep  the  same  from  trespassing  upon  the  close  of  another  at  his  peril,  is  in 
force  except  as  between  adjoining  land  owners  required  by  statute  to  construct 
partition  fences. 

Annotation  cited  in  McAfee  v.  Walker,  82  Kan.  187,  27  L.R.A.(N.S-)  231,  107 
Pac.  637,  holding  that  owner,  failing  to  maintain  division  fence,  cannot  recover 
damages  from  trespass  by  bull;  Ely  v.  Rosholt,  11  X.  D.  561,  93  N.  W.  864, 
holding  where  under  statute  his  stock  is  permitted  to  range  at  large  between 
certain  months  the  owner  is  not  liable  for  damage  done  to  uninclosed  lands  of 
another  in  absence  of  proof  of  wilful  injury. 

Cited  in  footnotes  to  Briscoe  v.  Alfrey,  30  L.  R.  A.  607,  which  denies  liability 
of  owner  of  jack,  escaping  without  his  negligence,  for  filly  killed  by  it;  "Clarendon 
Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros.  31  L.  R.  A.  669,  which  holds 
owner  of  cattle  not  liable  for  trespass  by  their  passing  over  fence  of  another  per- 
son known  by  him  to  be  insufficient;  May  v.  Poindexter,  47  L.  R.  A.  588,  which 
holds  owner  liable  for  trespass  of  animals  turned  loose  by  him  on  unfenced  lands. 
Cited  in  notes  (22  L.R.A.  109)  on  sufficiency  of  fences:  (81  Am.  St.  Rep. 
446)  on  liability  of  owners  of  stock  herded  or  ranging  on  lands  of  another  with- 
out lawful  fence;  (3  Eng.  Rul.  Cas.  123)  on  liability  for  injury  inflicted  by 
mischievous  animal. 
Probibition  against  allowing'  stock  at  large. 

Cited  in  footnotes  to  Haigh  v.  Bell.  31  L.  R.  A.  131,  which  holds  valid,  prohibi- 
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tion  against  allowing  hogs  to  rim  at  large;  Sifers  v.  Johnson,  54  L.  R.  A.  785, 
\vhich  sustains  statute  against  grazing  sheep  within  2  miles  of  inhabited  dwelling. 
Extent  of  trespasser's  liability. 

Cited  in   note    (53  L.  R.  A.   635)    on  extent  of  trespasser's  liability  for  con- 
sequential injuries  resulting  from  trespass. 
Adoption    of    common    IMW. 

Cited  in  note   (22  L.  R.  A.  504)   on  adoption  of  common  law  in  United  States. 

22  L.  R.  A.  65,  STATE  v.  SOUTH  KINGSTOWN,  18  R.  I.  258,  27  Atl.  599. 
Special   statute  relating-   to   failure   of  election. 

Cited  in  State  ex  rel.  Tanner  v.  Perry,  18  R.  I.  279,  27  Atl.  606,  upholding  spe- 
cial town  statute  applicable  to  failure  to  elect,  with  no  incumbent  to  hold  over. 
Construction   of  statute  relating-   to   appeals. 

Cited  in  Re  State  House,  19  R.  I.  331,  33  Atl.  448,  denying  that  statute  giving 
right  of  appeal  for  jury  trial  to  party  aggrieved  entitles  state  to  such  trial  on  ap- 
peal from  commissioners'  award. 
Mandamus. 

Cited  in  People  ex  rel.  Myers  v.  Haas,  145  111.  App.  290,  holding  mandamus 
lies  to  compel  county  clerk  to  notify  the  governor  that  a  vacancy  exists  in  the 
office  of  state  senator  when  he  becomes  apprised  that  a  state  senator  has  been 
elected  to  office  of  clerk  of  municipal  court;  Kenney  v.  State  Bd.  of  Dentistry, 
26  R.  I.  541,  59  Atl.  932,  holding  mandamus  will  not  lie  to  compel  board  of 
registration  in  dentistry  to  give  applicant  fair  and  impartial  examination  it 
having  examined  and  rejected  applicant. 
Legislative  and  judicial  functions. 

Cited  in  Henry  v.  Cherry,  30  R.  I.  33,  24  LJR.A.(N.S.)   1005,  136  Am.  St.  Rep. 
928,   73   Atl.  97,   18   Ann.   Cas.   1006,   holding   legislature   and   not   courts   must 
provide  remedy  for  invasion  of  rights. 
Repeal  of  special  by  general  act. 

Cited  in  note   (88  Am.  St.  Rep.  283)   on  repeal  of  special  acts  by  general  act. 

22  L.  R.  A.  72,  SMITH  v.  LOUISVILLE  &  N.  R.  CO.  95  Ky.  11,  23  S.  W.  652. 
Currier's   duty   toward   trespasser   or   passenger. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran,  117  111.  App.  48,  holding  in 
obedience  to  contrary  precedent  a  railroad  company  is  not  liable  for  act  of  its 
hrakcman  acting  without  authority  in  ejecting  passenger  from  moving  tiuin 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  112  Ky.  922,  56  L.  R.  A.  583, 
66  S.  W.  1051,  holding  carrier  ejecting  drunken  passenger  at  station  where- 
ticket  expires  not  liable  for  injuries  received  in  efforts  to  re-enter  train;  Randall 
v.  Chicago  &  G.  T.  R.  Co.  113  Mich.  121..  38  L.  R.  A.  669,  footnote  p.  666,  71  N. 
W.  450,  denying  implied  authority  of  brakeman  to  eject  passenger  from  freight 
train;  Southern  R.  Co.  v.  James,  118  Ga.  340,  63  L.R. A.  259,  45  S.  E.  303,  hold- 
ing railroad  company  liable  to  trespasser  who,  while  stealing  ride,  was  shot  by 
brakeman;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Rue,  142  Ky.  701,  34  L.R.A.(N.S-) 
205,  134  S.  W.  1144,  holding  that  railroad  is  liable  where  servants  in  charge  of 
train,  in  removing  trespasser,  use  unnecessary  force ;  Williams  v.  Southern  R. 
Co.  115  Ky.  326,  73  S.  W.  779,  holding  railroad  company  liable  for  act  of 
brakeman  in  maliciously  throwing  boy  off  a  moving  freight  train ;  Golden  v. 
Northern  P.  R.  Co.  39  Mont.  450,  34  L.R.A.(N.S.)  1160,  104  Pac.  549,  18  Ann, 
Cas.  886,  holding  where  railway  company  offered  no  evidence  as  to  duties  of  a 
brakeman  the  latter  had  sufficient  implied  authority  to  eject  trespasser  from 
train  so  as  to  render  the  company  liable;  Dixon  v.  Northern  P.  R.  Co.  37  Wasli_ 
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319,  68  L.R.A.  899,  107,  Am.  St.  Rep.  810,  79  Pac.  943,  2  Ann.  Cas.  620,  holding 
it  prima  facie  within  implied  authority  of  brakeman  to  eject  trespasser  from 
freight  train  and  if  he  does  so  in  an  improper  manner  company  is  liable. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  34  L.  R.  A. 
767,  which  holds  wanton  negligence  of  duty  not  shown  by  failure  to  stop  freight 
train  on  sharp  grade  to  remove  boy  who  was  catching  on. 

Cited  in  note    (13  L.R.A.  (N.S.)    367,  370)    on  liability  of  railroad  for  negli- 
gence in  ejecting  trespasser  from  moving  train. 
Master's   liability   for   servant's   tort. 

Cited  in  Willis  v.  Maysville  &  B.  S.  R.  Co.  122  Ky.  667,  92  S.  W.  604,  13  Ann. 
Cas.  74,  holding  whether  brakeman  in  kicking  a  piece  of  ice  from  platform  of 
caboose  whereby  person  on  the  street  was  injured  was  acting  within  scope  of  his 
authority  was  a  question  for  the  jury;  Mace  v.  Ashland  Coal  &  I.  Co.  118  Ky. 
887,  82  S.  W.  612,  holding  master  not  liable  to  third  persons  for  malicious  or 
mischievous  acts  of  servant  done  without  the  scope  of  his  authority;  Sullivan 
-v.  Louisville  &  N.  R.  Co.  115  Ky.  451,  103  Am.  St.  Rep.  330,  74  S.  W.  171,  hold- 
ing railway  company  not  liable  for  act  of  foreman  of  switching  crew  in  placing 
torpedo  on  railway  track  to  frighten  engineer  and  fireman  whereby  a  member  of 
switching  crew  wras  injured;  South  Covington  &  C.  Street  R.  Co.  v.  Cleveland,  30 
Ky.  L.  Rep.  1077,  11  L.R.A.  (N.S.)  856,  100  S.  W.  283,  holding  defendant  com- 
pany was  liable  for  the  act  of  their  inspector,  whose  duty  was  to  interview  per- 
sons injured  in  accidents,  in  coming  into  the  room  of  the  plaintiff  without  in- 
vitation and  roughly  putting  his  hands  upon  her  for  the  purpose  of  examining 
the  wounds;  Stewart  v.  Cary  Lumber  Co.  146  X.  C.  101,  59  S.  E.  545,  as  to  liabil- 
ity of  master  for  independent  torts  of  servant. 

Cited  in  notes  (27  L.R.A.  192.  202)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master 
by  reason  of  contract,  incipient  or  perfected;  (17  Eng.  Rul.  Cas.  821)  on  master's 
liability  for  acts  of  servant. 

22  L.  R.  A.  74,  OLMSTEAD  v.  BACH,  78  Md.  132,  44  Am.  St.  Rep.  273,  27  Atl. 

501. 
Entire   and    divisible   contracts   and   res   jndicata   as   affecting-    them. 

Cited  in  Morrison  v.  Baechtold,  93  Md.  326,  48  Atl.  926,  holding  entire,  con- 
tract for  dynamos  and  lamps,  separate  prices  named  for  each  but  purchase  money 
to  be  paid  as  lump  sum;  Williams  v.  Luckett,  77  Miss.  397,  26  So.  967,  holding 
suit  maintainable  for  each  instalment  of  wages  unpaid  during  execution  of  con- 
tract; Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83  111.  App.  363,  and  Alie  v.  Nadeau, 
•93  Me.  286,  74  Am.  St.  Rep.  346,  44  Atl.  891,  holding  that  judgment  for  breach 
of  entire  contract  of  hiring  bars  subsequent  action  for  remainder  due;  Ornstein 
v.  Yahr  &  L.  Drug  Co.  119  Wis.  435,  96  N.  W.  826,  construing  as  entire  contract, 
one  by  which  party  agreed  to  act  as  traveling  salesman  for  definite  period,  at  so 
much  per  year,  failure  of  either  party  to  perform  to  be  sufficient  cause  for  ter- 
mination; Doherty  v.  Schipper,  250  111.  133,  34  L.R.A. (N.S.)  559,  95  N.  E.  74, 
Ann.  Cas.  1912  B,  364,  holding  that  wrongfully  discharged  employee  cannot  sue 
to  recover  for  successive  instalments  of  wages  as  they  fall  due.  on  theory  of  con- 
structive service;  Carmean  v.  North  American  Transp.  &  Trading  Co.  45  Wash. 
448,  8  L.R.A.(N.S.)  596,  122  Am.  St.  Rep.  930,  88  Pac.  834,  13  Ann.  Cas.  110, 
holding  judgment  for  breach  of  entire  contract  of  hiring  bars  subsequent  action 
for  remainder  due  whether  the  recovery  sounded  in  damages  for  breach  or  on 
the  contract. 

Cited  in  footnotes  to  McMullan  v.  Dickinson  Co.  27  L.  R.  A.  409,  which  au- 
thorizes successive  actions,  for  successive  instalments  of  wages,  by  servant 
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wrongfully  discharged;  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Cited  in  notes  (5  L.R.A.  (N.S.)  450,  451,  453)  on  right  of  wrongfully  dis- 
charged servant  to  wages  for  contract  period  subsequent  to  discharge;  (59  Am. 
St.  Rep.  290)  on  complete  performance  as  essential  to  cause  of  action  on  entire 
contract. 

Distinguished  in  Menges  v.  Milton  Piano  Co.  96  Mo.  App.  617,  70  S.  W.  728, 
holding  judgment  for  breach  of  contract  giving  plaintiff  exclusive  agency  in  cer- 
tain territory  for  sale  of  pianos,  no  bar  to  subsequent  action  for  violations; 
Reiter  v.  Standard  Scale  &  Supply  Co.  237  111.  382,  86  N.  E.  745,  holding  it  not 
error  to  refuse  binding  charge  as  to  nonrecovery  of  wages  after  discharge  where 
charge  fully  and  properly  left  fact  of  discharge  to  jury  with  other  instructions. 
Measure  of  damages  for  wrong-fill  discharge. 

Cited  in  Hamilton  v.  Love,  152  Ind.  643,  71  Am.  St.  Rep.  384,  53  N.  E.  181, 
holding  difference  between  sum  earned  and  agreed  wages,  measure  of  damages  for 
unwarranted  discharge;  Seymour  v.  Oelrichs,  156  Cal.  802,  134  Am.  St.  Rep. 
154,  306  Pac.  88,  holding  measure  of  damages  for  wrongful  discharge  is  the  con- 
tract wage  although  the  master  may  recoup  the  damages  by  showing  that  serv- 
ant either  earned,  or  by  reasonable  exertion  might  have  earned  money  in  other 
employment  during  the  contract  period. 
Election  of  remedies. 

Cited  in  Bolton  Mines  Co.  v.  Stokes,  82  Md.  58,  31  L.  R.  A.  790,  33  Atl.  491, 
holding  voluntary  discontinuance  of  replevin  suit  before  judgment,  value  of  fer- 
tilizer being  paid  to  satisfy  bond,  no  bar  to  claim  for  price  out  of  assets  of  pur- 
chaser's estate. 
Remedies  of  wrongfully  discharged  servant. 

Cited  in  notes  (6  L.R.A. (N.S.)  51,  53,  56,  58,  96,  119)  on  remedy  of  wrong- 
fully discharged  servant  by  action  for  breach  of  contract;  (51  Am.  St.  Rep.  516) 
on  remedies  of  employee  wrongfully  discharged. 

22  L.  R.  A.  78,  CHAPMAN  v.  FIRST  NAT.  BANK,  98  Ala.  528,  13  So.  764. 
Priority    of    pre-existing    mortgage. 

Cited  in  Stone  v.  Kelley,  59  Mo.  App.  221,  holding  liveryman's  lien  not  superior 
to  prior  chattel  mortgage. 

Cited  in  footnote  to  Drummond  Carriage  Co.  v.  Mills,  40  L.  R.  A.  761,  which 
holds  lien  for  repairs  on  buggy  superior  to  pre-existing  chattel  mortgage. 

Cited  in  note  (12  L.R.A. (N.S.)  311)  on  priority  as  between  chattel  mortgage 
and  lien  for  food  or  care  furnished  animals. 

22  L.  R.  A.  80,  GIBBONS  v.  BENTE,  51  Minn.  499,  53  N.  W.  756. 
inability  and  remedy  for  breach   of  executory  contract. 

Cited  in  Ault  v.  Dustin,  100  Tenn.  383,  45  S.  W.  981,  holding  that  renunciation, 
before  performance,  of  contract  for  rope  to  be  manufactured,  terminates  contract, 
subjecting  purchaser  to  damages;  Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga.  145, 
59  L.  R.  A.  124,  footnote  p.  122,  94  Am.  St.  Rep.  112,  42  S,  E.  378,  denying  recov- 
ery on  open  account  for  sale  of  goods  countermanded  before  shipment;  Martin 
v.  Meles,  179  Mass.  119,  60  N.  E.  397,  upholding  right  to  damages,  after  notice 
of  intended  breach  of  contract,  to  contribute  for  legal  expenses  already  incurred; 
Ward  v.  American  Health  Food  Co.  119  Wis.  25,  96  N.  W.  388,  sustaining  right 
to  terminate  contract  to  insert  advertising  cards  in  trolley  cars  for  definite  pe- 
riod, subject  only  to  liability  for  period  prior  to  notice  of  termination;  Herring- 
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Marvin  Co.  v.  Smith,  43  Or.  322,  72  Pac.  704,  holding  party  to  executory  con- 
tract liable  in  damages  for  refusal  to  perform,  but  no  cause  of  action  maintain- 
able on  contract  itself;  McCormick  Harvesting  Mach.  Co.  v.  Balfany,  78  Minn. 
373,  79  Am.  St.  Rep.  393,  81  N.  W.  10,  raising,  without  deciding,  question  as  to 
liability  for  countermanding  order:  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros. 
Mfg.  Co.  86  Neb.  627,  136  Am.  St.  Rep.  710,  126  N.  W.  293,  holding  that  upon 
refusal  to  accept  goods  sold  under  executory  contract  seller  may  recover  differ- 
ence between  contract  and  market  price  at  time  and  place  for  acceptance;  Hixson 
Map  Co.  v.  Nebraska  Post  Co.  5  Neb.  (Unof.)  397;  Sherman  Nursery  Co.  v. 
Aughenbaugh,  93  Minn.  204,  100  N.  W.  1101, — holding  the  remedy  of  a  vender 
where  the  vendee  repudiates  the  contract  while  executory  is  an  action  of  dam- 
ages for  the  breach  of  the  contract;  Barker  &  S.  Lumber  Co.  v.  American  Bridge 
Co.  137  Fed.  309;  Woodman  v.  Blue  Grass  Land  Co.  125  Wis.  494,  103  N.  W. 
236 ;.  Dunham  v.  Hastings  Pavement  Co.  95  App.  Div.  364,  88  N.  Y.  Supp.  835, — 
on  the  remedy  on  the  repudiation  of  an  executory  contract. 

Cited  in  notes   (53  L.R.A.  59-61)   on  loss  of  profits  as  an  element  of  damages 
for  breach  of  contract;    (94  Am.   St.   Rep.   121)    on  countermand   of   executory 
contract  of  sale. 
JVecessity  of  notice  of  repudiation  of  executory  contract. 

Cited   in   Fountain  City  Drill  Co.  v.  Peterson,   126  Wis.  514,   106  N.  W.   17, 
on  "notice  of   repudiation   of  an   executory   contract   necessary  to   give  cause   of 
action  for  breach. 
Liability    on    subscription    contracts. 

Approved  in  Laramee  v.  Tanner,  69  Minn.  159,  71  N.  W.  1028,  holding  that 
signers  agreeing  to  pay  amounts  set  opposite  their  names  to  defray  loss  over  gate 
receipts  may  be  sued  separately. 

Cited  in  Cornish  v.  West,  82  Minn.  110,  52  L.  R.  A.  356,  footnote  p.  355,  84  N. 
W.  750,  holding  subscribers  signing  creamery  contract  without  stating  amounts, 
severally  liable  for  share  of  sum  unprovided  for;  Davis  v.  Ravenna  Creamery  Co. 
48  Neb.  477,  67  N.  W.  436.  construing  subscription  contract  for  erection  of  cheese 
factory  as  creating  several  liability;  Davis  v.  Hendrix,  59  Mo.  App.  451,  holding 
that  subscription  contract  for  building  factory,  beginning:  "We,  the  subscribers, 
hereto  agree,"  creates  separate  liability;  McArthur  v.  Board,  119  Iowa,  563,  93 
N.  W.  580,  holding  that  contract,  "we,  the  undersigned-subscribers,  agree  to  pay 
$100  for  each  share  of  stock,"  creates  individual  liability  only;  Chicago  Bldg. 
&  Mfg.  Co.  v.  Peterson.  133  Ky.  608,  118  S.  W.  384,  holding  that  agreement  by 
several  persons  with  building  company  to  pay  amount  subscribed  to  establish 
factory  and  organize  corporation,  is  enforcible;  Dunham  v.  Crawford,  130 
Iowa,  365,  106  N.  W.  930,  holding  a  several  subscriber  to  a  contract  for  the  pur- 
chase of  a  stallion  was  not  liable  on  his  subscription  where  the  horse  was  de- 
livered to  a  partnership  formed  by  the  other  subscribers  and  to  which  he  did  not 
assent. 

Distinguished  in  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Knoke,  55  Minn.  370,  57  N.  W. 
62,  holding  that  agreement  to  pay  parts  of  subscribed  amount  at  various  inter- 
vals creates  joint  liability. 

22  L.  R.  A.  87,  CABELL  v.  ARNOLD,  86  Tex.  102,  23  S.  W.  645. 
Right   of   accused   to    see   authority    for   arrest    or    detention. 

Cited  in  Letcher  v.  Crandell,  18  Tex.  Civ.  App.  64,  44  S.  W.  197,  holding  de- 
tention of  prisoner  committed  on  mittimus  after  issue  of  void  order  for  release 
not  illegal  because  writ  not  exhibited;  Montgomery  v.  State,  43  Tex.  Grim.  App. 
308,  55  L.  R.  A.  868,  65  S.  W.  537,  holding  arrest  for  unlawfully  carrying  arms 
illegal  unless  officer  discloses  authority. 
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Cited  in  footnote  to  Baltimore  &  0.  R.  Co.  v.  Cain,  28  L.  R.  A.  688,  which  holds 
officer's  arrest  of  disorderly  passenger  without  warrant,  in  response  to  telegram 
•by  conductor  who  pointed  out  person  to  be  arrested,  not  unlawful. 

Cited  in  note  (42  L.  R.  A.  678,  681)   on  what  information  an  accused  person  is 
entitled  to  at  time  of  arrest. 
Liability    of    officer    making'    arrest. 

""    Cited  in  notes    (51  L.R.A.  202)    on  liability  of  officer  for  maknig  arrest;    (12 
L.R.A.  (X.S. )   1020)    on  liability  of  officer  for  deputy's  tort  in  making  arrest. 

Distinguished  in  Sneed  v.  McFatridge,  43  Tex.  Civ.  App.  598,  97  S.  W.  113, 
holding  an  arrest  by  virtue  of  a  void  warrant  is  not  excused,  nor  the  detention 
of  the  prisoner  made  lawful  by  taking  him  into  the  territory  in  which  the  war- 
rant is  effective. 
Validity   of   notice    by    telegraph. 

Cited  in  Jones  v.  Balsley,  25  Okla.  353,  138  Am.  St.  Rep.  921,  106  Pac.  830, 
holding  that  notice  of  time  and  place  of  presentation  of  case  made  for  settle- 
ment sent  by  telegraph  properly  delivered  is  sufficient. 

Cited  in  note  (61  L.  R.  A.  935)  on  validity  of  notice  sent  by  telegraph. 

22  L.  R.  A.  90,  Re  BARBER,  63  Conn.  393,  27  Atl.  973. 
Presumption   and   burden  of   proof  as  to   sanity. 

Cited  in  Sturdevant's  Appeal,  71  Conn.  401,  42  Atl.  70,  holding  instruction 
that  law  presumes  testatrix  to  be  sane,  no  error. 

Cited  in  note    (36  L.  R.  A.   734)    on  presumption  and   burden  of  proof  as  to 
sanity. 
Expert    evidence   as   to   sanity. 

Cited  in  Berry  Will  Case,  93  Md.  570,  49  Atl.  401,  holding  inferences  of  wit- 
nesses insufficient  basis  for  expert  evidence  as  to  testator's  sanity. 

Cited  in  note  (39  L.  R.  A.  314,  316)  on  expert  opinions  as  to  sanity  or  insanity. 
Burden  of  proof. 

Cited  in  Miles's  Appeal,  68  Conn.  243,  36  L.  R.  A.  177,  36  Atl.  39,  holding  bur- 
den upon  proponents  of  will  to  show  erasure  not  made  by  testatrix  animo  revo- 
oandi;  Baxter  v.  Camp,  71  Conn.  253,  42  L.  R.  A.  517,  71  Am.  St.  Rep.  169,  41 
Atl.  803,  holding  that  burden  of  proof  of  establishing  execution  and  delivery  of 
note  rests  upon  plaintiff,  without  shifting;  State  v.  Richardson,  137  Iowa,  593, 
115  X.  W.  220,  holding  term  "burden  of  proof"  is  but  a  figure  of  speech  in  com- 
mon use  with  a  well  defined  meaning;  Fenton  v.  Iowa  State  Traveling  Men's 
Asso.  139  Iowa,  172,  117  N.  W.  251,  as  to  definition  of  "burden  of  proof." 
•Objections  to  hypothetical  questions. 

Cited  in  Roark  v.  Greeno,  61  Kan.  308,  59  Pac.  655,  holding  that  objections  to 
hypothetical  questions,  as  assuming  facts  not  proved,  must  be  specific;  Chicago 
&  E.  I.  R.  Co.  v.  Wallace,  202  111.  133,  66  N.  E.  1096,  holding  hypothetical  ques- 
tion not  improper  because  it  includes  only  part  of  facts  in  evidence,  providing 
•evidence  tends  to  establish  facts  stated  in  question;  Barker  v.  S.  A.  Lewis 
Storage  &  Transfer  Co.  79  Conn.  347,  118  Am.  St.  Rep.  141,  65  Atl.  143,  holding 
it  not  error  to  decline  to  permit  an  expert  witness  to  testify  without  question 
including  facts  upon  which  he  was  to  give  his  opinion. 
Appeal  from  probate  court  as  an  "action." 

Cited  in  Campbell's  Appeal,  76  Conn.  288,  56  Atl.  554,  holding  term  "process  in 

civil  actions"  as  used  in  code  includes  appeal  from  probate  to  superior  court. 

Distinguished  in  Mulcahy  v.  Mulcahy,  84  Conn.  664,  81  Atl.  242,  holding  that 

application  for  correction  of  inventory  of  estate  of  decedent  is  "action"  against 
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representative  within  meaning  of  general   statutes  section  705  relating  to  dec- 
larations of  decedent. 
Examination  of  attesting  witnesses  to  will. 

Cited  in  Nichols  v.  Wentz,  78  Conn.  439,  62  Atl.  610,  holding  cross-examination, 
of   attesting  witnesses   to  a  will  need  not  be  limited   to   inquiries   as  to  what 
occurred  when  will  was  executed. 
Probative  effect  of  presumptions. 

Criticised  in  Vincent  v.  Mutual  Reserve  Fund  Loan  Asso.  77  Conn.  288,  58- 
Atl.  963,  holding  presumption  that  statements  in  application  for  life  insurance 
are  true  has  no  probative  effect  in  weighing  the  evidence. 

22  L.  R.  A.  99,  MALLORY  v.  FERGUSON,  50  Kan.  685,  32  Pac.  410. 
Liability  for  mistakes   in  abstract. 

Cited  in  Allen  v.  Hopkins,  62  Kan.  183,  61  Pac.  750,  denying  that  extension  of 
time  to  make  good  covenants  of  warranty  discharges  sureties  of  abstracter  for 
omitting  unpaid  mortgage;  Gate  City  Abstract  Co.  v.  Post,  55  Neb.  744,  76  N- 
W.  471,  holding  bonded  abstracter  liable  for  mistake,  to  one  purchasing  on  faith 
of  search;  Symns  v.  Cutter,  9  Kan.  App.  211,  59  Pac.  671,  holding  abstracter  lia- 
ble for  errors  only  to  person  for  whom  abstract  prepared ;  Thomas  v.  Guarantee 
Title  &  Trust  Co/81  Ohio  St.  442,  26  L.R.A.(N.S.)  1211,  91  N.  E.  183;  Equitable 
Bldg.  &  L.  Asso.  v.  Bank  of  Commerce  &  T.  Co.  118  Tenn.  687,  12  L.R.A.(N.S.) 
455.  102  S.  W.  901,  12  Ann.  Cas.  407,  holding  same. 

Cited  in  notes   (72  Am.  St.  Rep.  317;  95  Am.  St.  Rep.  87)   on  liability  of  ab- 
stracters. 
Error  in  abstract  as  ground  for  rejecting  title. 

Cited  in  footnote  to  Moot  v.  Business  Men's  Investment  Asso.  45  L.  R.  A.  666, 
which  denies  right  to  reject  proffered  title  to  land,  where  title  good,  though  ab- 
stract shows  defect. 
Duty  of  public  officer  to  account   for  fees. 

Cited  in  State  v.  Obert.  53  Kan.  107,  36  Pac.  64,  holding  county  treasurer  not 
required  to  account  for  fees  not  arising  in  performance  of  official  duties;  State 
ex  rel.  Lancaster  County  v.  Holm,  70  Neb.  606,  64  L.R.A.  134.  97  X.  \V.  821, 
holding  register  of  deed  not  required  to  account  to  county  for  fees  paid  for  search 
of  records,  when  such  act  not  part  of  his  official  duties. 

22  L.  R.  A.  105,  CLARENDON  LAND,  INVEST.  &  AGENCY  CO.  vt  McCLEL- 

LAND  BROS.  86  Tex.  179,  23  S.  W.  576..  1100. 
Liability    for   trespass   of   animals,    or    spread    of   weeds. 

Reaffirmed  on  later  appeal  in  89  Tex.  487,  31  L.  R.  A.  670,  footnote  p.  669,  59- 
Am.  St.  Rep.  70,  34  S.  W.  98,  denying  owner's  liability  for  trespass  of  cattle  by 
passing  over  fence  of  another,  who  knows  its  insufficiency. 

Cited  in  Ely  v.  Rosholt,  11  N.  D.  562,  93  N.  W.  864,  holding  under  statute 
permitting  live  stock  to  run  at  large  during  certain  months  the  owners  not  liable 
for  injuries  done  by  such  live  stock  during  said  months  upon  unenclosed  land 
of  another  in  absence  of  proof  of  willful  injury;  Texas  C.  R.  Co.  v.  Pruitt,  49 
Tex.  Civ.  App.  374,  110  S.  W.  966,  holding  under  statute  railway  company  must 
so  fence  as  to  exclude  all  cattle  of  an  ordinary  disposition. 

Cited  in  footnote  to  May  v.  Poindexter,  47  L.  R.  A.  588,  which  holds  owner  lia- 
ble for  trespass  of  animals  turned  loose  by  him  on  unfenced  lands. 

Cited  in  notes  (22  L.R.A.  65)  on  liability  of  owner  for  trespass  of  cattle; 
(3  Eng.  Rul.  Cas.  123,  124)  on  liability  for  injury  inflicted  by  mischievous, 
animal. 
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Distinguished  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Oakes,  94  Tex.  159,  52  L.  R.  A.  297, 
86  Am.  St.  Rep.  835,  58  S.  W.  999,  denying  liability  for  mere  spreading  of  Ber- 
muda grass  planted  to  preserve  railroad  embankment. 
Jurisdiction    of    questions    of    fact. 

Followed  in  Mutual  L.  Ins.  Co.  v.  Hayward,  88  Tex.  322,  31  S.  W.  507,  holding 
supreme  court  without  jurisdiction  to  grant  writ  of  error  based  on  conflicting 
evidence. 

Cited  in  Texas  &  P.  R.  Co.  v.  Johnson,   14  Tex.  Civ.  App.  568,  37  S.  W.  973, 
holding  decision  of  court  of  civil  appeals  conclusive  on  questions  of  fact. 
When   judgment    will    be   set   aside    on    appeal. 

Cited  in  Eastman  v.  Gurrey,  15  Utah,  419,  49  Pac.  310,  holding  that  court  will 
set  aside  findings  and  judgment  of  lower  court  when  not  supported  by  evidence. 
Defective   assignments   of   error. 

Cited  in  San  Antonio  Street  R.  Co.  v.  Muth,  7  Tex.  Civ.  App.  446,  27  S.  W. 
752,  holding  assignments  of  error  should  be  stated  as  distinct  propositions;  Texas 
&  N.  0.  R.  Co.  v.  Echols,  17  Tex.  Civ.  App.  683,  41  S.  W.  488,  holding  defective, 
assignment  of  error  which  fails  to  specify  errors  in  charge  of  court  containing 
several  propositions;  Boone  v.  Herald  News  Co.  27  Tex.  Civ.  App.  548,  66  S.  W. 
313,  holding  assignment  that  court  erred  "in  not  giving  to  jury  special  charge 
number  5,"  followed  by  copy  of  charge,  defective;  St.  Louis  S.  W.  R.  Co.  v.  Mc- 
Artliur,  96  Tex.  67,  70  S.  W.  317,  holding  sufficient,  assignment  of  error  that  ver- 
•dict  is  contrary  to  evidence  in  specific  particulars;  Cammack  v.  Rogers,  96  Tex. 
460,  73  S.  W.  795,  holding  assignment  of  error  complaining  of  two  rulings  relat- 
ing to  distinct  questions  insufficient;  Missouri,  K.  &  T.  R.  Co.  v.  James,  55 
Tex.  Civ.  App.  592,  120  S.  W.  269,  holding  that  assignment  of  error -need  not  set 
forth  reasons  why  action  of  court  is  claimed  to  be  erroneous,  where  ruling 
•complained  of  is  specifically  pointed  out;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Walters, 
49  Tex.  Civ.  App.  77,  107  S.  W.  369,  holding  where  assignment  of  error  is  not 
.specifically  to  action  of  trial  court  in  refusing  a  new  trial  because  verdict  was 
against  weight  of  evidence  but  it  clearly  appears  from  the  assignment  and 
propositions  in  the  brief  that  the  point  reserved  and  presented  for  review  is 
predicated  upon  this  action  the  assignment  should  be  considered;  Frugia  v. 
Trueheart,  48  Tex.  Civ.  App.  526,  106  S.  W.  736,  as  to  sufficiency  of  assign- 
ments of  error  to  review  charges;  Frontroy  v.  Atkinson,  45  Tex.  Civ.  App. 
325,  100  S.  W.  1023,  holding  general  assignments  of  error  followed  by  pro- 
positions, statements,  citation  of  authorities  and  argument,  sufficient; 
Haight  &  Co.  v.  Pierce,  44  Tex.  Civ.  App.  597,  99  S.  W.  196,  holding  assign- 
ment of  error  that  a  certain  paragraph  in  charge  set  out  is  erroneous  without 
.specifically  pointing  out  the  error  is  good  where  the  propositions  in  the  brief 
make  it  plain;  Evans  v.  Jackson,  41  Tex.  Civ.  App.  280,  92  S.  W.  47,  holding 
•certain  assignments  of  error  too  general  and  multifarious  to  be  considered ; 
First  State  Bank  v.  McCaughe,  38  Tex.  Civ.  App.  497,  86  S.  W.  55,  holding  error 
apparent  on  face  of  record  will  be  reviewed  although  assignment  of  error  de- 
fective; Watzlavzick  v.  Oppenheimer,  38  Tex.  Civ.  App.  308,  85  S.  W.  855,  hold- 
ing assignment  of  error  must  point  out  that  part  of  the  proceeding  contained 
in  the  record  in  which  error  is  complained  of  in  a  particular  manner  so  as  to 
identify  it;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  White,  97  Tex.  496,  80  S.  W.  77, 
liokling  certain  assignments  of  error  sufficient  to  have  been  considered  by  court 
of  civil  appeals. 
Erroneous  charge. 

Cited  in  Brackenridge  v.  Claridge,  91  Tex.  535,  43  L.  R.  A.  604,  44  S.  W.  819, 
holding  charge  authorizing  verdict  for  plaintiff  upon  any  phase  of  evidence,  error. 
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Liability   for   rent   of   pasture   used   in   common. 

Cited  in  Abbey  v.  Shiner,  5  Tex.  Civ.  App.  288,  24  S.  W.  91,  denying  liability 
for  rent  of  pasture  used  in  common. 

22  L.  R.  A.  110,  SCROGGIN  v.  McCLELLAND,  37  Neb.  644,  40  Am.  St.  Rep.  520, 

56  N.  W.  208. 
Effect    of    delay    in    presenting    checlts. 

Cited  in  Wrigley  v.  Farmers  &  M.  State  Bank,  76  Neb.  864,  108  N.  W.  132y 
holding  statute  of  limitations  begins  to  run  in  favor  of  drawer  of  a  draft  after 
a  reasonable  time  for  the  presentment  of  draft. 

Cited  in  notes  (53  L.R.A.  433)  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check,  where  drawee  remains  solvent;  (47  Am.  St.  Rep.  414)  on  effect 
on  liability  of  drawer  of  check  of  delay  in  presentment;  (136  Am.  St.  Rep. 
472)  on  limitation  of  actions  on  obligations  payable  on  or  after  demand;  (1ft 
Eng.  Rul.  Cas.  159)  as  to  when  limitations  begin  to  run  on  note  or  check. 
Presumption  as  to  similarity  of  laws. 

Cited  in  Chapman  v.  Brewer,  43  Neb.  900,  47  Am.  St.  Rep.  779,  62  N.  W.  320, 
holding  foreign  corporation  presumably  authorized  to  file  mechanic's  lien  in  state 
where  domestic  corporations  so  empowered;  Pennsylvania  Co.  v.  Kennard  Glass  & 
Paint  Co.  59  Neb.  448,  81  N.  W.  372,  sustaining  presumption  of  existence  of  stat- 
ute as  to  validity  of  contract  limiting  carrier's  liability  for  negligence  in  state 
where  contract  made  similar  to  that  of  forum,  in  absence  of  evidence  to  the  con- 
trary; Schmitt  &  Bro.  Co.  v.  Mahoney,  60  Neb.  25,  82  N.  W.  99,  holding  that  in 
absence  of  proof,  laws  of  sister  state  as  to  right  of  corporation  to  bring  replevin 
suit  are  presumed  to  be  same  as  those  of  this  state;  Williite  v.  Skelton,  5  Ind. 
Terr.  630,  82  S.  W.  932,  holding  presumption  that  statute  of  frauds  of  another 
state  are  the  same  as  those  of  the  forum;  Lassiter  v.  Norfolk  &  C.  R.  Co.  13*> 
N.  C.  92,  48  S.  E.  642,  1  Ann.  Cas.  456,  holding  written  law  of  another  state 
presumed  to  be  same  as  written  law  of  this  state. 

Cited  in  footnotes  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies 
presumption  that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey: 
First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A.  139,  which  denies  pre- 
sumption that  statutory  restrictions  on  alienation  of  interests  of  cestui  que  trust 
are  law  of  other  state. 

Cited   in   notes    (67    L.R.A.    50;    113   Am.    St.   Rep.    877)    on   presumption   of 
similarity  of  laws. 
Judicial  notice  of  foreign  laws. 

Cited  in  note   (113  Am.  St.  Rep.  870,  871)   on  judicial  notice  of  foreign  laws. 

22  L.  R.  A.  112,  ATTY.  GEN.  v.  OLD  COLONY  R.  CO.  160  Mass.  62,  35  N.  E.  252. 
legislative  regulation   of   water  and   railroad   corporations. 

Cited  in  Re  Janvrin,  174  Mass.  516,  47  L.  R.  A.  321,  55  N.  E.  381,  upholding 
statute  allowing  city  water  users  to  apply  to  court  for  decision  on  reasonableness 
of  rate;  Norwood  v.  New  York  &  N.  E.  R.  Co.  161  Mass.  265,  37  N.  E.  199,  sus- 
taining act  abolishing  grade  crossing;  Woodward  v.  Central  Vermont  Co.  180 
Mass.  604,  62  N.  E.  1051,  declaring  void,  statute  requiring  railroad  company, 
reorganized  to  acquire  property  of  insolvent  company,  to  pay  certain  judgments 
against  latter;  Beardsley  v.  New  York,  L.  E.  &  W.  R.  Co.  15  App.  Div.  257,  44 
N.  Y.  Supp.  175,  Affirming  17  Misc.  259,  40  N.  Y.  Supp.  1077,  sustaining  act  re- 
quiring railroads  to  issue  mileage  books  to  be  used  within  state;  Indianapolis  v. 
Navin,  151  Ind.  144,  41  L.  R.  A.  340,  47  N.  E.  525,  sustaining  legislature's  right 
to  regulate  fares  charged  by  street  car  companies;  State  v.  Boston  &  M.  R.  Co. 
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75  N.  H.  336.  74  Atl.  542,  holding  that  corporation  consolidating  railroads  under 
statute  permitting  such  consolidation  upon  condition  that  rates  shall  not  be 
increased,  cannot  question  reasonableness  of  condition;  Com.  Interstate  Consol. 
Street  R.  Co.  187  Mass.  438,  11  L.R.A.  (N.S.)  976,  73  X.  E.  530,  2  Ann.  Cas. 
419,  holding  statute  requiring  street  railway  companies  to  carry  pupils  of 
public  schools  at  a  reduced  rate  and  exempting  one  street  railway  from  opera- 
tion not  unconstitutional  as  depriving  street  railways  affected  of  equal  pro- 
tection of  laws. 

Cited  in  footnotes  to  Purdy  v.  Erie  R.  Co.  48  L.  R.  A.  669,  which  sustains  state 
statute  requiring  issuance  of  mileage  books  at  reduced  rates  for  transportation 
wholly  within  state;  Pingree  v.  Michigan  C.  R.  Co.  53  L.  R.  A.  274,  which  denies 
power  of  legislature  to  fix  rates  of  carrier  upon  which  previous  legislature  con- 
ferred exclusive  power  to  fix  its  own  rates. 

Cited  in  notes  (33  L.R.A.  180)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (7  L.R.A. (N.S.)  1087)  on  validity  of  statutes  requiring  issuance  of  mile- 
age books  at  reduced  rates;  (11  L.R.A.  (N.S.)  975)  on  power  to  require  carriers 
to  give  reduced  rates  to  classes  of  persons;  (32  L.R.A. (N.S.)  655)  on  delegation 
of  power  to  regulate  carriers;  (96  Am.  St.  Rep.  830)  on  power  of  state  to  control 
sale  and  use  of  passenger  tickets. 

Distinguished  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  698,  43  L.  ed. 
864,  19  Sup.  Ct.  Rep.  565,  Reversing  114  Mich.  475,  72  N.  W.  328,  declaring  void, 
statute  requiring  railroad  company  to  sell  family  mileage  books  at  specified  rate. 
Remedy  to  enforce  regulative  laws. 

Cited  in  Atty.  Gen.  v.  Williams,  174  Mass.  483,  47  L.  R.  A.  318,  55  N.  E.  77, 
holding  information  in  equity  by  attorney  general,  proper  proceeding  to  prevent 
violation  of  statute  regulating  height  of  buildings. 

Cited  in  note    (18   L.R.A. (N.S.)    665)    on  right  of  attorney  general  or  other 
representative  of  state,  to  maintain  action  to  enforce  statutory  regulations  affect- 
ing rates,  etc. 
Rights    of    passengers    on    connecting    roads. 

Cited  in  footnotes  to  Chicago  &  A.  R.  Co.  v.  Mulford,  35  L.R.A.  599,  which 
denies  liability  of  company  selling  tickets,  for  failure  of  connecting  roads  to 
honor  same-.  Kansas  City  F.  S.  &  M.  R.  Co.  v.  Washington,  69  L.R.A.  65,  which 
holds  initial  carrier  checking  baggage  to  destination  on  through  ticket  liable 
for  loss  on  connecting  line. 
liijunctive  relief  against  exercise  of  public  power. 

Cited  in  Otis  Co.  v.  Ludlow  Mfg.  Co.  201  U.  S.  154,  50  L.  ed.  706,  26  Sup. 
Ct.  Rep.  353,  as  to  the  right  to  injunction  as  being  taken  into  account  in  de- 
ciding whether  the  security  for  payment  is  sufficient  when  there  is  a  taking  by 
eminent  domain. 

22  L.  R.  A.  124,  STATE  ex  rel.  LAMAR  v.  DILLON,  32  Fla.  545,  14  So.  383. 
Legislative    control    of    elections. 

Cited  in  Hanna  v.  Young,  84  Md.  183,  34  L.  R.  A.  57,  footnote  p.  55,  57  Am.  St. 
Rep.  396,  35  Atl.  674,  sustaining  act  prescribing  property  qualification  for  voters 
at  city  election;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681, 
sustaining  statute  making  official  ballot  compulsory  in  city  elections;  Pickett  v. 
Russell,  42  Fla.  133,  28  So.  764,  holding  election  to  determine  tax  decimal  for 
school  district  not  invalidated  by  fact  that  specified  rate  was  printed  on  ballot: 
Chamberlin  v.  Wood,  15  S.  D.  227,  56  L.  R.  A.  190,  footnote  p.  187,  91  Am.  St. 
Rep.  674,  88  N.  W.  109,  which  authorizes  limitation  of  votes  to  candidates  whos" 
names  on  official  ballot;  Ledgerwood  v.  Pitts,  122  Tenn.  598,  125  S.  W.  1036, 
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holding  that  election  and  suffrage  clauses  of  constitution  do  not  apply  to  munic- 
ipal elections;  State  ex-rel.  Gibson  v.  Monahan,  72  Kan.  494,  115  Am.  St.  Rep. 
224,  84  Pac.  130,  7  Ann.  Cas.  661,  holding  provisions  of  bill  of  rights  that  no  prop- 
erty qualification  shall  be  required  for  any  office  or  vote  at  any  election  applies 
only  to  those  offices  and  elections  contemplated  by  constitution  and  does  not 
prevent  legislature  from  authorizing  creation  of  drainage  districts,  the  powers  of 
which  are  to  be  exercised  by  directors  who  are  required  to  be  freeholders  elected 
by  resident  taxpayers;  Eckerson  v.  Des  Moines,  137  Iowa,  486,  115  N.  W.  177, 
holding  primary  law  requiring  candidates  to  file  before  names  shall  be  placed 
upon  ballot  is  not  repugnant  to  Constitutional  provision  guaranteeing  the  un- 
restricted right  to  vote  for  any  person  or  to  be  a  candidate  for  any  office;  Solon 
v.  State,  54  Tex.  Crim.  Rep.  293,  114  S.  W.  349,  holding  the  power  of  the  legis- 
lature to  provide  for  the  qualifications  of  voters  can  be  restrained  only  by  a 
prohibition  express  or  implied  from  some  provision  of  the  Constitution;  Willis  v. 
Kalmbach,  109  Va.  489,  21  L.R.A.(N.S.)  1014,  64  S.  E.  342,  holding  suffrage  pro- 
vision of  constitution  did  not  apply  to  municipal  elections  and  legislature  had 
power  to  prescribe  qualifications  for  voters  therein. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  can- 
didate for  party  nomination  at  primary  election. 

Cited  in  notes  (25  L.R.A.  480,  482,  485)  on  how  far  right  to  vote  is  absolute; 
(91  Am.  St.  Rep.  686)  on  right  of  elector  to  vote  for  candidate  not  named  on 
official  ballot:  (45  L.  ed.  U.  S.  214,  215,  216)  on  validity  of  registration  laws. 

Distinguished  in  Livesley  v.  Litchfield,  47  Or.  251,  114  Am.  St.  Rep.  920,  83 
Pac.  142;   Coggeshall  v.  Des  Moines,  138  Iowar  738,  128  Am.  St.  Rep.  221,  117 
N.  W.  309, — holding  constitution  having  prescribed  qualifications  of  voters  at  all 
elections  the  legislature  could  not  change  the  qualifications. 
Constitutional  and  legislative  qualifications  of  public  officers( 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  362,  39  So.  929,  holding  power 
of  legislature  to  pass  laws  regulating  appointments  to  statutory  offices  is  abso- 
lute unless  restrained  by  some  constitutional  provisions;  State  ex  rel.  Workman 
v.  Goldthait,  172  Ind.  219,  87  N.  E.  133,  holding  legislature  may  impose  reason- 
able qualifications  upon  officers  in  addition  to  those  imposed  by  law  creating  them. 
Poll  taxes. 

Cited  in  note  (29  L.  R.  A.  414)   on  poll  taxes. 
Payment  of  taxes  by  another. 

Cited  in  Ferguson  v.  Brown,  75  Miss.  224,  21  So.  603,  denying  that  payment  of 
voter's  taxes  by  saloon  keeper  renders  such  voter  an  incompetent  petitioner  for 
license;  Tilton  v.  Herman,  109  Va.  510,  64  S.  E.  351,  holding  under  statute  re- 
quiring the  payment  personally  of  poll  taxes  for  certain  period  as  qualification 
of  voter,  one  who  pays  taxes  through  an  agent  is  eligible  to  vote. 
Effect  of  invalid  provision  upon  entire  act. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Green,  36  Fla.  176,  18  So.  334,  denying 
that  superfluous  words;  not  part  of  title  of  act  when  passed,  vitiates  entire  act; 
Ex  parte  Pitts,  35  Fla.  155,  17  So.  76,  raising,  without  deciding,  question  as  to 
effect  of  apparent  invalid  provision  upon  act  creating  county  courts;  State  ex- 
rel  Moodie  v.  Bryan,  50  Fla.  362,  39  So.  929,  as  to  effect  of  invalid  provision  upon 
valid  provisions  of  act;  Hayes  v.  Walker,  54  Fla.  169,  44  So.  747,  holding 
where  illegal  part  can  be  eliminated  from  valid  portion  of  an  act  without  destroy- 
ing its  effectiveness  the  illegal  part  should  be  eliminated  and  the  valid  portion 
remain  operative. 
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Who   are   public   officers. 

Cited  in  footnotes  to  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;   State  v. 
Loechner,  59  L.  R.  A.  916,  which  holds  member  of  city  board  of  education  a  min- 
isterial officer. 
Power  of  courts  to  declare  legislative  acts  void. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  406,  39  So.  929,  on  exclusion 
of  judicial  inquiry  from  questions  of  legislative  policy;  Yates  v.  Collins,  118  Ky. 
689,  82  S.  W.  282,  holding  courts  are  not  at  liberty  to  declare  an  act  void 
because  in  their  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade  the  Con- 
stitution, but  not  expressed  in  words. 

22  L.  R.  A.  141,  HAGUE  v.  WHEELER,  157  Pa.  324,  37  Am.  St.  Rep.  736,  27 

Atl.  714. 
Prohibition    against    waste    or    unlawful    removal    of    gas,    oil,    or    water. 

Cited  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  204,  44  L.  ed.  737,  20  Sup.  Ct.  Rep. 
576,  sustaining  act  prohibiting  owners  from  allowing  gas  or  oil  from  wells  to  es- 
cape into  open  air;  \Yilliamson  v.  Jones,  39  W.  Va.  257,  25  L.  R.  A.  233,  foot- 
note p.  223,  19  S.  E.  436,  holding  equity  will  enjoin  unlawful  removal  of  oil,  in- 
juring estate  in  remainder;  Wettenger  v.  Gormley,  29  Pittsb.  L.  J.  N.  S.  40, 
denying  right  of  owner  of  adjoining  property  to  enjoin  operation  of  well  or  waste 
of  gas;  Barclay  v.  Abraham,  121  Iowa,  629,  64  L.  R.  A.  259,  100  Am.  St.  Rep. 
365,  96  N.  W.  1080,  authorizing  injunction  restraining  one  land  owner  from  wast- 
ing water  from  common  underground  reservoir,  to  injury  of  other  owners;  Hat- 
horn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  352,  23  L.R.A.  (N.S.)  450,  128  Am.  St. 
Rep.  555,  87  N.  E7504,  16  Ann.  Cas.  989  (dissenting  opinion),  as  to  right  of  owner 
of  premises  to  waste  gas  from  his  own  well. 

Cited  in  footnotes  to  Townsend  v.  State,  37  L.  R.  A.  294,  which  sustains  statute 
against  burning  natural  gas  in  flambeau  lights;  State  v.  Ohio  Oil  Co.  47  L.  R.  A. 
627,  which  sustains  statute  prohibiting  escape  of  natural  gas  from  wells  into 
open  air;  Jones  v.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes  use  of  gas 
pump  to  increase  production  of  oil  well,  though  production  of  adjoining  wells 
diminished;  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  50 
L.  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas  to  injury  of  other 
persons  having  wells  supplied  from  same  reservoir;  Louisville  Gas  Co.  v.  Ken- 
tucky Heating  Co.  70  L.R.A.  558,  which  sustains  right  to  injunction  against  draw- 
ing natural  gas  from  natural  reservoir  utilized  for  supplying  inhabitants  of  city 
merely  for  purpose  of  wasting  it  and  injuring  those  utilizing  same. 

Cited  in  note  (23  L.R.A.  (N.S.)  437)  on  constitutionality  of  statutes  to  prevent 
waste  of  subterranean  water,  gas,  or  oil. 
Property  in  oil  or  natural  gas. 

Cited  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  563,  holding  natural  gas 
and  oil  belong  to  the  owner  of  the  land  and  are  a  part  of  it  so  long  as  they 
are  on  it  or  in  it,  or  subject  to  his  control  but  where  they  escape  and  go  inte 
land  of  another  the  title  of  the  former  is  gone. 
Annoyance  from  exercise  by  another  of  a  legal  right. 

Cited  in  Rocky  Mountain  Bell  Teleph.  Co.  v.  Utah  Independent  Teleph.  Co.  31 
Utah,  383,  8  L.R.A.(N.S.)  1159,  88  Pac.  26,  holding  an  injunction  would  not 
lie  to  restrain  a  rival  telephone  company  from  using  the  same  number  as  a  call 
for  its  trouble  department  as  that  previously  established  by  the  complaining 
company,  on  the  grounds  that  it  was  unfair  competition. 
L.R.A.  Au.  Vol.  III.— 59. 
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Cited  in  note  (1  Eng.  Rul.  Cas.  762)  on  nonliability  for  diminution  of  water  on 
adjoining  land  by  pumping  from  well  on  one's  own  land. 

22  L.  R.  A.  148,  COMITIS  v.  PARKERSON,  56  Fed.  556. 

Effect   oi»   political   status   of   wife,    of  marriage   with   alien   or   citizen. 

Cited  in  Ruckgaber  v.  Moore,  104  Fed.  949,  holding  that  political  status  of 
American  woman,  marrying  citizen  of  France  and  removing  to  his  country,  fol- 
lows husband's;  Ryder  v.  Bateman,  93  Fed.  21,  raising,  without  deciding,  question 
as  to  effect  on  wife's  political  status  of  marriage  with  alien;  Cilibertis  Applica- 
tion, 20  Pa.  Dist.  R.  491,  holding  that  under  act  of  Congress  of  1907,  resident 
woman  citizen  does  not  lose  citizenship  by  marriage  to  native  of  Italy,  residing 
here  and  who  has  declared  his  intention  to  become  citizen;  Re  Martorana,  159 
Fed.  1011,  17  Pa.  Dist.  R.  480,  holding  American  woman  marrying  an  alien  takes 
nationality  of  her  husband;  United  States  v.  Brownell,  159  Fed.  219,  holding 
woman  born  a  citizen  of  the  United  States  does  not  lose  her  citizenship  by  mar- 
riage to  an  alien  at  least  so  long  as  she  continues  to  reside  in  the  United  States. 

Cited  in  footnote  to  Dorsey  v.  Brigham,  42  L.  R.  A.  809,  which  holds  that  right 
of  women  to  vote  at  school  elections  extends  to  foreign-born  women  married  to 
citizens. 

22  L.  R.  A.  153,  PARROT  v.  AVERY,  159  Mass.  594,  38  Am.  St.  Rep.  465,  35  N. 

E.  94. 
What    constitutes    delivery. 

Cited  in  Barnes  v.  Barnes,  161  Mass.  383,  37  N.  E.  379,  holding  record  of  deed 
by  grantor  not  delivery;  People's  Nat.  Bank  v.  Freeman's  Nat.  Bank,  169  Mass. 
133,  61  Am.  St.  Rep.  279,  47  N.  E.  588,  which  holds  that  handing  sealed  package 
to  drawee  of  draft,  who  returns  it  after  opening,  constitutes  no  delivery. 

Cited  in  note  (53  Am.  St.  Rep.  544,  548,  554)  on  what  is  a  delivery  of  a  deed. 
Incomplete  voluntary  trust. 

Cited  in  Welch  v.  Henshaw,  170  Mass.  413,  64  Am.  St.  Rep.  309,  49  N.  E.  659, 
refusing  to  enforce  voluntary  trust  when  donor  never  parted  with  possession. 

22  L.  R.  A.  155,  COM.  USE  OF  PHILADELPHIA  COUNTY  v.  SCHOLLEN- 
BERGER,  156  Pa.  201,  4  Inters.  Com.  Rep.  488,  36  Am.  St.  Rep.  32,  27 
Atl.  30. 

"What   constitntes    "original    package." 

Cited  in  McGregor  v.  Cone,  104  Iowa,  473,  39  L.  R.  A.  487,  footnote  p.  484,  65 
Am.  St.  Rep.  522,  73  N.  W.  1041,  holding  pine  boxes  containing  sealed  parcels 
of  cigarettes  packed  for  shipment,  "original  packages;"  Haley  v.  State,  42  Neb. 
560,  47  Am.  St.  Rep.  718,  60  N.  W.  962,  holding  bottles  of  intoxicating  liquors  in- 
closed in  sealed  wrappers  and  packed  in  wooden  box  for  shipment  not  "original 
packages;"  Guckenheimer  v.  Sellers,  81  Fed.  1000,  defining  "original  package"  as 
package  delivered  by  importer  to  carrier  at  initial  place  of  shipment;  Com.  v. 
Leslie,  20  Pa.  Super.  Ct.  533,  holding  that  outside  crate  which  contains  packages 
of  oleomargarine  constitutes  "original  package;"  Cook  v.  Marshall  County,  119 
Iowa,  388,  93  N.  W.  372,  holding  bundles  comprised  of  packages  which  contain  10 
cigarettes  each  not  "original  packages;"  State  v.  Neslund,  141  Iowa,  465,  120  N. 
W.  107,  holding  a  package  usually  means  a  bundle  put  up  for  commercial  hand- 
ling; Canton  v.  McDaniel,  188  Mo.  227,  86  N.  W.  1092,  holding  articles  shipped  in 
barrels,  boxes  and  casks  original  packages. 

Cited  in  note  (39  L.R.A.  (N.S.)  1052,  1053)  on  what  constitutes  original  or 
unbroken  package. 
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Regulation    of    persons    dealing    in    goods    from    another    state. 

Cited  in  State  v.  Parsons,  124  Mo.  442,  5  Inters.  Com.  Rep.  253,  27  S.  W.  1102, 
holding  peddler  vending  single  bottles  of  medicine  shipped  from  another  state  in 
box  with  others  not  exempt  from  license  fee;  Fay  Fruit  Co.  v.  McKinney  Bros. 
103  Mo.  App.  308,  77  S.  W.  160,  holding  foreign  corporation  filling  orders,  solic- 
ited by  drummers,  from  fruit  from  cars  on  side  track,  subject  to  license  tax. 

Cited  in  footnote  to  Com.  v.  Harmel,  27  L.  R.  A.  388,  which  authorizes  regu- 
lation of  peddling  separate  articles  after  original  package  broken. 
Validity  of  statutes  restricting   contracts  and  business. 

Cited  in  note  (21  L.  R.  A.  794,  795)  on  constitutionality  of  statutes  restricting; 
contracts  and  business. 
Regulation   of   sale   of   foods. 

Cited  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  19,  43  L.  ed.  56,  18  Sup.  Ct. 
Rep.  757,  Reversing  170  Pa.  292,  30  L.  R.  A.  399,  footnote  p.  396,  5  Inters.  Com. 
Rep.  512,  37  W.  N.  C.  140,  50  Am.  St.  Rep.  776,  33  Atl  82,  upholding  importer's 
right  to  sell  oleomargarine  packed  in  10-pound  packages;  Rasch  v.  State,  89  Md. 
756,  43  Atl.  931,  sustaining  statute  prohibiting  sale  of  any  article  manufactured 
from  animal  fat  or  vegetable  oils  in  imitation  of  butter,  and  not  produced  from 
pure  milk  or  cream;  Com.  v.  McDermott,  37  Pa.  Super.  Ct.  5,  holding  act  pro- 
hibiting manufacture  or  sale  of  oleomargarine  constitutional. 

Cited  in  footnotes  to  State  v.  Myers,  35  L.  R.  A.  844,  which  sustains  statute  re- 
quiring oleomargarine  and  artificial  butter  to  be  colored  pink;  Frost  v.  Chicago, 
49  L.  R.  A.  657,  which  holds  void,  ordinance  prohibiting  colored  netting  over 
package  of  fruit,  etc.;  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  57  L.  R. 
A.  181,  which  sustains  statute  forbidding  sale  of  unmarked  oleomargarine;  State 
v.  Hanson,  54  L.  R.  A.  468,  which  holds  sale  of  unlabeled  cottolene  forbidden  by 
statute  against  selling  unlabeled  imitation  of  lard;  State  v.  Layton,  62  L.  R.  A. 
164,  sustaining  statutory  prohibition  against  manufacture  or  sale  of  baking  pow- 
der crntaining  alum;  Arbuckle  v.  Blackburn,  65  L.R.A.  864,  which  upholds  statute 
prohibiting  the  coloring,  coating,  or  polishing  of  article  intended  for  food  where- 
by damage  or  inferiority  is  concealed. 

Cited  in  note  (78  Am.  St.  Rep.  257)  on  power  of  legislature  to  declare  criminal 
manufacture  and  sale  of  oleomargarine. 

22  L.  R.  A.  161,  SCHLICHTER  v.  KEITER,  156  Pa.  119,  27  Atl.  45. 
Effect   of  acquiescence   in   creed. 

Cited  in  Kuns  v.  Robertson,  154  111.  407,  40  N.  E.  343,  raising,  without  decid- 
ing, question  as  to  effect  of  long  acquiescence  in  church  creed. 
Civil    jurisdiction    over    church    matters. 

Cited  in  Cushman  v.  Church  of  the  Good  Shepherd,  162  Pa.  283,  34  W.  N.  C. 
562,  29  Atl.  872,  sustaining  injunction  against  removal  of  church  property  in 
violation  of  trust;  Krecker  v.  Shirey,  163  Pa.  551,  29  L.  R.  A.  481,  35  W.  N.  C. 
172,  30  Atl.  440,  holding  decision  of  general  conference,  suspending  charges  made 
by  trial  conference,  conclusive  upon  civil  courts;  Landrith  v.  Hudgins,  121  Tenn. 
660,  120  S.  W.  783;  Boyles  v.  Roberts,  222  Mo.  646,  121. S.  W.  805— holding  civil 
courts  have  authority  to  investigate  ecclesiastical  matters,  including  confessions 
of  faith  in  cases  involving  rights  to  property. 

Cited  in  notes  (3  L.R.A.(N.S.)  873)  on  enjoining  control,  use  of,  or  interference 
with,  church  property;  (68  Am.  St.  Rep.  866)  on  jurisdiction  of  equity  over  vol- 
untary unincorporated  religious  associations;  (100  Am.  St.  Rep.  745)  on  jurisdic- 
tion of  civil  courts  over  church  controversies. 
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Action    to    determine    right    to    church    property. 

Cited  in  note  (24  L.R.A.(N.S.)  722,  724)  on  litigation  growing  out  of  schism 
in  religious  society. 

Distinguished  in  Bishop's  Estate,  200  Pa.  602,  50  Atl.  156,  holding  ejectment, 
not  partition,  proper  action  to  determine  question  as  to  church  property. 
Who   entitled   to   church   property. 

Cited  in  Brundage  v.  Deardorf,  92  Fed.  230,  holding  minority  members,  dis- 
senting from  adoption  of  amended  creed,  without  claim  to  church  property;  Hors- 
man  v.  Allen,  129  Cal.  135,  61  Pac.  796,  denying  right  to  church  property  of 
minority  seceding  from  general  conference;  Boyles  v.  Roberts,  222  Mo.  646,  121 
S.  W.  805,  holding  if  decision  of  majority  plainly  violates  the  law  which  it 
professes  to  administer,  or  is  in  conflict  with  the  law  of  the  land,  it  will  not 
be  followed. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church,  abandoning  its  religious  faith,  to  hold  church  property; 
Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of  majority  of  church  mem- 
bers to  devote  church  property  to  use  inconsistent  with  purpose  of  organization 
by  employing  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which 
local  church  belongs. 
•Change  in  church  constitution  or  confession  of  faith. 

Cited  in  Bear  v.  Heasley,  98  Mich.  294,  24  L.  R.  A.  629,  footnote  p.  615,  57  N. 
W.  270,  holding  unauthorized  change  in  church  constitution  by  general  con- 
ference illegal;  Philomath  College  v.  Wyatt,  27  Or.  486,  26  L.  R.  A.  92,  footnote 
p.  68,  37  Pac.  1022,  holding  incorporation  into  confession  of  faith,  of  doctrines 
previously  contained  in  discipline,  not  vital  change  destroying  identity  of  church; 
Itter  v.'Howe,  23  Ont.  App.  Rep.  275,  holding  a  provision  that  "no  rule  or  ordi- 
nance shall  at  any  time  be  passed  to  change  or  do  away  with  the  confession  of 
faith  as  it  now  stands,"  is  not  violated  by  mere  alterations  in  expression  or 
fuller  and  clearer  statements  of  doctrine. 
What  constitutes  majority. 

Cited  in  Re  Denny,  156  Ind.  151,  51  L.  R.  A.  740,  59  N.  E.  359  (dissenting  opin- 
ion), majority  holding  that  vote  by  majority  on  constitutional  amendment  means 
majority  of  those  actually  voting;  Russie  v.  Brazzell,  128  Mo.  Ill,  49  Am.  St. 
Rep.  542,  30  S.  W.  526,  holding  that  two  thirds  of  society  requesting  amendment 
to  constitution  means  two  thirds  of  those  voting;  Fabro  v.  Gallup,  15  N.  M.  123, 
103  Pac.  271,  holding  that  two  thirds  of  those  actually  voting  and  not  two 
thirds  of  all  voters  of  city  are  required  to  authorize  issue  of  bonds,  under  stat- 
ute permitting  such  issue  if  two  thirds  of  qualified  voters  vote  therefor. 
•  Conclnsiveness  of  decisions  of  tribunals  of  corporations. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  515,  87  N.  E.  1091,  holding  that  de- 
cisions of  courts  of  church  as  to  discipline,  faith,  custom,  or  church  law  are  usu- 
:ally  conclusive  upon  civil  courts. 

Cited  in  note  (49  L.  R.  A.  398)  on  collusiveness  of  decisions  of  tribunals  of 
.associations  or  corporations. 

22  L.  R.  A.  177,  WEBB  v.  FULLER  85  Me.  443,  27  Atl.  346. 
Set-off  of  claims  against  decedent's  estate. 

Cited  in  footnotes  to  Oxsheer  v.  Nave,  37  L.  R.  A.  98,  which  sustains  right  to 
set  off  indebtedness  of  distributee  against  distributive  share,  although  purchased 
'by  creditor;  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which  authorizes 
setting  off  against  claim  due  estate,  debt  due  from  deceased,  though  unmatured 
At  time  of  death. 
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Cited  in  note  (78  Am.  St.  Rep.  207)  on  common-law  power  of  executor  to  retain 
out  of  legacy  amount  of  debt  clue  from  legatee. 

22  L.  R.  A.  179,  JOHXSON  v.  JOHNSON,  92  Tenn.  559,  36  Am.  St.  Rep.  104,  23 

S.  W.  114. 
Effect    of    uncertainty    npon    charitable    trusts. 

Cited  in  Dye  v.  Beaver  Creek  Church,  48  S.  C.  457,  59  Am.  St.  Rep.  724,  26  S. 
E.  717,  holding  devise  to  unincorporated  society  "for  poor  children,  for  their  tu- 
ition," not  void  for  uncertainty;  Tilley  v.  Ellis,  119  N.  C.  246,  26  S.  E.  29  (dis- 
senting opinion),  majority  sustaining  devise  to  "The  Methodist  Episcopal 
Church;"  Keith  v.  Scales,  124  N.  C.  516,  32  S.  E.  809,  sustaining  bequest  for 
erection  of  church  and  school,  and  maintenance  of  minister,  teacher,  and  students. 

Cited  in  footnotes  to  McAlister  v.  Burgess,  24  L.  R.  A.  158,  which  holds  gift 
for  benefit  of  poor  churches  of  city  and  vicinity  not  bad  for  uncertainty; 
People  v.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property 
among  such  charitable  and  benevolent  institutions  as  trustee  shall  choose,  void' 
for  indefiniteness. 

Cited  in  notes  (12  L.R.A. (N.S.)  1183)  on  validity  of  devise  or  bequest  for  such- 
charitable  purposes  as  executor  or  trustee  may  select;  (14  L.R.A. (N.S.)  63) 
77,  88)  on  enforcement  of  general  bequest  for  charity  or  religion;  (49  Am.  St. 
Rep.  128)  on  application  of  rule  against  perpetuities  to  charitable  uses;  (64; 
Am.  St.  Rep.  757,  758,  760,  771,  772)  on  certainty  and  unity  required  in  chari- 
table trusts;  (5  Eng.  Rul.  Cas.  578)  on  invalidity  of  charitable  bequest  for  in- 
definiteness. 
Disposition  of  income  accruing  after  testator's  death. 

Cited  in  Re  Davis,  103  Wis.  458,  79  N.  W.  761,  holding  nuncupative  will  inop- 
erative to  dispose  of  income  of  real  estate  accruing  subsequent  to  testator's- 
death;  Mays  v.  Beech,  114  Tenn.  549,  86  S.  W.  713,  4  Ann.  Cas.  1189,  as  to  devise- 
of  rents  for  life  and  profits  being  in  effect  a  devise  of  the  property  itself  for  life. 

22  L.  R.  A.  182,  ROWLAND  v.  MILLER,  139  N.  Y.  93,  54  N.  Y.  S.  R.  465,  34 

N.  E.  765. 
Violation    of    covenant    against    "offensive    uses." 

Cited  in  Levy  v.  Schreyer,  19  Misc.  228,  43  N.  Y.  Supp.  199,  holding  occu- 
pancy of  house  by  owner  and  son  not  violation  of  covenant  against  conducting- 
"tenement  house;"  Moller  v.  Presbyterian  Hospital,  65  App.  Div.  137,  72  N.  Y. 
Supp.  483,  holding  covenant  not  violated  by  erection  of  hospital  upon  land  sub- 
ject to  covenant  against  offensive  uses;  Uihlein  v.  Matthews,  57  App.  Div.  480, 
68  N.  Y.  Supp.  309,  denying  that  subsequent  quitclaim  deed  operates  to  annul 
restriction  as  to  sale  of  liquor  in  prior  conveyance;  Holt  v.  Fleischman,  75  App^ 
Div.  598,  78  N.  Y.  Supp.  647,  holding  subsequent  change  of  street  by  construction 
of  business  blocks,  no  bar  to  enforcement  of  dwelling-house  covenant;  Round 
Lake  Asso.  v.  Kellogg,  141  N.  Y.  355,  36  N.  E.  326,  sustaining  injunction  against 
violating  conditions  in  lease  as  to  sale  of  goods  upon  camp  grounds;  Kitching  v. 
Brown,  180  N.  Y.  430,  70  L.R.A.  749,  73  N.  E.  241  (dissenting  opinion),  as  to  in- 
terference of  court  by  injunction  upon  breach  of  covenant  against  offensive  uses; 
Grimm  v.  Krahmer,  112  App.  Div.  492,  98  N.  Y.  Supp.  523,  holding  erection  of 
a  vete>;nary  hospital  not  in  violation  of  covenant  against  offensive  uses;  Gowew 
v.  O'Hara,  15  Pa.  Dist.  R.  763,  holding  maintenance  of  hospital  for  open  air 
treatment  of  consumptives  violation  of  covenants  against  "offensive  uses." 

Cited  in  footnote  to  Long  v.  Elberton,  46  L.  R.  A.  428,  which  denies  liability 
of  city  to  neighboring  property  owners  for  erection  of  prison  within  citv  limits, 
unless  so  negligently  maintained  as  to  constitute  nuisance. 
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Enforcement  of  restrictive  covenants. 

Cited  in  Goodhue  v.  Cameron,  142  App.  Div.  483,  127  N.  Y.  Supp.  120,  holding 
that  when  it  is  clear  that  injunction  will  be  of  no  benefit  to  person  desiring  to 
enforce  building  restriction  and  will  be  hardship  to  defendant,  it  will  be  denied; 
De  Lima  v.  Mitchell,  49  Misc.  175,  98  N.  Y.  Supp.  811;  Levy  v.  Halcyon  Casino 
Hotel  Co.  45  Misc.  291,  92  N.  Y.  Supp.  231, — holding  grantor  need  not  sue  all 
the  violators  of  restrictive  covenants  but  may  take  no  notice  of  violations  not 
especially  offensive  to  him  without  losing  right  to  enforce  restrictions  in  case  of 
•especial  offensive  violations;  Boyden  v.  Roberts,  131  Wis.  671,  111  N".  W.  701, 
liolding  restrictive  covenants  enforceable  by  purchasers  against  other  pur- 
chaser although  their  deed  did  not  contain  the  covenants. 

Cited   in  notes    (28   L.R.A.(N.S.)    712,   714,   715,   719)    on  enforcement   of   re- 
strictive covenant  as  affected  by  change  in  neighborhood;   (13  Eng.  Rul.  Gas.  109) 
on  injunction  to  restrain  breach  of  covenant. 
•-Covenant  agrainst    "offensive     uses"  as  an  incumbrance. 

Cited  in  Dieterlen  v.  Miller,  114  App.  Div.  43,  99  N.  Y.  Supp.  699,  holding  cove- 
nant against  "offensive  uses"  is  an  incumbrance  on  the  land. 

Cited  in  note  (9  L.R.A. (N.S.)  1041)  on  construction  and  effect  of  general  re- 
strictive covenant  against  offensive  use  of  realty. 

22  L.  R.  A.  187,  McQUAID  v.  ROSS,  85  Wis.  492,  39  Am.  St.  Rep.  864,  55  N.  W. 

705. 
Implied   warranty   of   fitness. 

Cited  in  J.  I.  Case  Plow  Works  v.  Niles  &  S.  Co.  90  Wis.  603,  63  N.  W.  1013, 
holding  no  implied  warranty  of  fitness  in  sale  of  wheels  for  agricultural  imple- 
ments to  vendee  who  had  previously  tested  sample;  J.  Thompson  Mfg.  Co.  v. 
•Gunderson,  106  Wis.  456,  49  L.  R.  A.  863,  footnote  p.  859,  82  N.  \V.  299,  denying 
implied  warranty  that  shoes  and  gatherers  of  planting  machine  will  scour  in 
ordinary  soil;  Kinkel  v.  Winne,  67  Kan.  106,  62  L.  R.  A.  598,  72  Pac.  548, 
iholding  that  rule  of  caveat  emptor  applies  to  sale  of  fire-insurance  expiration 
register  which  has  been  secretly  copied  without  knowledge  of  vendor;  Dorsey  v. 
Watkins,  151  Fed.  345,  holding  no  implied  warranty  of  fitness  of  cows  for  dairy 
purposes  when  purchaser  had  an  opportunity  to  examine  them;  Burnett  v.  Hen- 
sley,  118  Iowa,  578,  92  N.  W.  678,  holding  in  absence  of  knowledge  on  part  of 
seller  that  mare  was  purchased  for  breeding  purposes  there  is  no  implied  war- 
ranty on  part  of  seller  that  she  is  fit  for  such  purposes;  Haynor  Mfg.  Co.  v.  Davis, 
147  N.  C.  270,  17  L.R.A.(N.S.)  194,  61  S.  E.  54,  holding  manufacturer  impliedly 
warrants  against  latent  defects;  Thompson  v.  Miser,  82  Ohio  St.  300,  92  N.  E. 
420,  holding  when  stallion  is  sold  by  one  not  a  dealer  in  horses  there  is  no  implied 
warranty  that  stallion  is  fi';  for  breeding  purposes;  Logeman  Bros.  Co.  v.  R. 
-J.  Preuss  Co.  131  Wis.  127,  111  N.  W.  64,  holding  where  manufacturer  furnished 
purchaser  a  model  there  was  no  implied  warranty  on  part  of  manufacturer  as  to 
the  practicability  of  certain  attachments  which  fact  was  as  apparent  to  pur- 
.  chaser  as  to  manufacturer. 

Cited  in  footnotes  to  Meyer  v.  Krauter,  24  L.  R.  A.  575,  which  holds  representa- 
tion that  horse  is  sound  and  kind,  no  warranty  against  its  taking  fright  at  trol- 
ley car;  Olson  v.  Port  Huron  Live-Stock  Asso.  33  L.  R.  A.  557,  which  holds  preg- 
nancy of  ewes  in  October  not  breach  of  contract  to  deliver  in  "healthy  condition;" 
Sheffer  v.  Willoughby,  34  L.  R.  A.  464,  which  denies  liability  in  absence  of  negli- 
gence, for  furnishing  unwholesome  food  at  restaurant;  Bierman  v.  City  Mills 
>Co.  37  L.  R.  A.  799,  which  holds  warranty  implied  that  felt  cloth  sold  for  making 
« ulsters  is  free  from  latent  defect;  Kinkel  v.  Winne,  62  L.R.A.  596,  which  holds 
;that  rule  of  caveat  emptor  applies  to  purchase  of  fire  insurance  expiration  regis- 
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ter  made  without  representation  as  to  privacy  of  information  afforded  thereby; 
Gardner  v.  Winter,  63  L.R.A.  647,  which  holds  one  filing  order  for  particular 
brand  of  seed  by  supplying  kind  ordered  does  not  impliedly  warrant  its  fitness; 
Rollins  Engine  Co.  v.  Eastern  Forge  Co.  68  L.R.A.  441,  which  holds  warranty  that 
article  will  be  suitable  for  intended  use  not  to  be  implied  from  express  contract 
to  forge  steel  piston  rod  of  specified  dimensions;  Davis  Calyx  Drill  Co.  v.  Mallory, 
69  L.R.A.  973,  which  denies  implied  warranty  that  a  drill  and  its  machinery  arc 
suitable  to  bore  holes  through  particular  strata  of  land. 

Cited  in  notes  (]5  L.R.A. (N.S.)  856)  on  implied  warranty  of  fitness  of  par- 
ticular article  purchased  from  manufacturer  or  producer  for  particular  use;  (15 
L.R.A. (N.S.)  869)  on  implied  warranty  of  fitness  of  particular  article  purchased 
from  dealer  for  particular  use;  (15  L.R.A. (N.S.)  884)  on  implied  warranty  of 
fitness  of  food ;  (31  L.R.A. (N.S.)  783:  34  L.R.A. (N.S.)  737)  on  implied  warranty 
•of  fitness  of  goods  bought  for  special  purpose;  (35  L.R.A.  (N.S.)  259)  on  effect  of 
sale  with  particular  description  of  kind  or  quality;  (37  L.R.A.(N.S.)  561)  on 
liability  of  manufacturer  or  dealer  for  personal  injuries  caused  by  defects  in 
automobile;  (102  Am.  St.  Rep.  622)  on  implied  warranty  of  quality;  (23  Eng. 
Rul.  Cas.  492)  on  implied  warranty  of  fitness  for  purpose  for  which  goods  are 
sold. 

Annotation  in  22  L.  R.  A.  187,  referred  to  particularly  in  Queen  City  Glass  Co. 
v.  Pittsburg  Clay  Pot  Co.  97  Md.  441,  55  Atl.  447,  holding  warranty  implied  in 
sale  of  clay  pots,  made  according  to  secret  formula,  that  they  will  not  break  when 
placed  in  glass  furnace. 

22  L.  R.  A.  198,  WOODRUFF  v.  BOWEN,  136  Ind.  431,  34  N.  E.  1113. 
Liability    for    injury    to    licensee    or    trespasser. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Maus,  22  Ind.  App.  39,  51  N.  E.  735,  denying 
recovery  for  injury  to  servant  of  one  permitted  to  use  water  from  railroad  tank; 
Baltimore  &  O.  &  C.  R.  Co.  v.  Paul,  143  Ind.  27,  28  L.  R.  A.  218,  40  N.  E.  519, 
denying  railroad  company's  liability  for  injury  received  on  its  road  by  brakemen 
in  service  of  another  through  negligence  of  fellow  servant;  Springer  v.  Byram, 
137  Ind.  27,  23  L.  R.  A.  250,  45  Am.  St.  Rep.  159,  36  S.  W.  361,  denying  recovery 
for  injuries  received  by  newsboy  in  elevator  after  notice  prohibiting  newsboys 
from  riding;  Beehler  v.  Daniels,  18  R.  I.  564,  27  L.  R.  A.  513,  footnote  p.  512,  49 
Am.  St.  Rep.  790,  29  Atl.  6,  holding  owner  of  building  not  liable  to  fireman  for 
failure  to  guard  elevator  well;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballentine,  28 
C.  C.  A.  574,  56  U.  S.  App.  266,  84  Fed.  938,  holding  that  boy  entering  railroad 
company's  premises  through  curiosity  to  witness  burning  of  cars  assumes  risk; 
Chicago,  I.  &  L.  R.  Co.  v.  Martin,  31  Ind.  App.  318,  65  N.  E.  591,  denying  rail- 
road company's  liability  for  death  of  servant  of  stone  company  employed  to  dress 
stone  loaded  on  cars,  and  killed  through  negligence  of  former  company  in  not 
blocking  cars;  Lunt  v.  Post  Printing  &  Pub.  Co.  48  Colo.  324,  30  L.R.A.  (N.S.)  67, 
110  Pac.  203,  21  Ann.  Cas.  492,  holding  that  owner  of  property  does  not  by  turning 
in  fire  alarm  extend  invitation  to  firemen  to  enter  premises,  within  rule  making 
•owner  liable  for  injury  caused  by  unsafe  condition  of  premises  where  invitation 
is  extended;  Upp  v.  Darner,  150  Iowa,  408,  32  L.R.A.(N.S.)  745,  130  N.  W.  409. 
Ann.  Cas.  1912  D,  574,  holding  that  person  is  under  no  obligation  to  keep  prem- 
ises in  safe  condition  for  trespassers;  Pennebaker  v.  San.  Joaquin  Light  &  P.  Co. 
158  Cal.  588,  31  L.R.A.(N.S.)  1104,  139  Am.  St.  Rep.  202,  112  Pac.  459,  holding 
that  fact  that  fireman  was  killed  while  putting  out  fire  in  private  building, 
by  coming  in  contact  with  live  wire  left  lying  near  building,  is  not  in  itself 
sufficient  to  impute  negligence  to  electric  light  company;  Eckels  v.  Maher,  137 
111.  App.  58,  holding  that  person  lawfully  upon  premises  by  permission  of  law 
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is  entitled  to  no  duty  from  owner  other  than  to  refrain  from  wilful  acts  injurious 
to  him;  Means  v.  Southern  California  R.  Co.  144  Cal.  480,  77  Pac.  1001,  1  Ann. 
Cas.  206,  holding  a  mere  licensee  who  enters  upon  the  premises  of  another 
without  invitation  assumes  all  of  the  ordinary  risks  which  attach  to  the  condition 
of  the  premises  or  the  manner  of  conduct  of  owner's  business  by  its  agents 
thereon;  Casey  v.  Adams,  234  111.  355,  17  L.R.A. (N.S.)  779,  123  Am.  St.  Rep. 
105,  84  N.  E.  933,  Affirming  137  111.  App.  410,  holding  that  a  policeman  entering  a 
building  in  order  that  he  may  better  perform  his  duties  as  a  police  officer  but  with- 
out express  or  implied  invitation,  is  mere  license  and  owner  of  building  owes  him 
no  duty  except  to  refrain  from  inflicting  wilful  or  wanton  injury ;  Creeden  v.  Bos- 
ton &  M.  R.  Co.  193  Mass.  284,  79  N.  E.  344,  9  Ann.  Cas.  1121,  holding  constable 
entering  train  not  to  serve  a  warrant,  but  for  the  purpose  of  apprehending  crim- 
inals is  a  licensee  and  railway  company  owes  him  no  duty  to  provide  a  safe 
place  for  him  to  alight;  Minneapolis  General  Electric  Co.  v.  Cronon,  20  L.R.A. 
(N.S.)  823,  92  C.  C.  A.  345,  166  Fed.  660;  Xew  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  v.  Anderson,  73  Xeb.  93,  102  N.  W.  89, — holding  in  absence  of 
municipal  ordinance  or  statute,  a  fireman  who  entered  upon  property  without 
any  special  authority  of  the  owner  is  a  bare  licensee  and  takes  the  risk  of  the 
premises  as  he  finds  them. 

Cited  in  notes  (17  L.R.A. (N.S.)  919)  on  duty  of  owner  of  premises  to  protect 
licensee  against  hidden  dangers;  (30  L.R.A. (X.S.)  60,  61)  on  liability  of  property 
owner  for  injury  to  fireman  or  policeman. 

Distinguished  in  Beaning  v.  South  Bend  Electric  Co.  45  Ind.  App.  273,  90  X.  E. 
786,  holding  that  telephone  and  electric  light  company  whose  poles  are  set  in 
street  by  permission  are  liable  for  negligence  to  city  employee  who  climbs  poles 
to  repair  city's  police  telephone  wires. 
Owner's   liability   for   negligence   of   subcontractor. 

Cited  in  Koch  v.  Fox,  71  App.  Div.  294,  75  X.  Y.  Supp.  913,  denying  owner's 
liability  to  one  injured  by  falling  of  brick  through  subcontractor's  violation  of 
ordinance  requiring  erection  of  covering  over  walk. 
Liability    for    injnry    to    another's    servant. 

Cited  in  note  (46  L.  R.  A.  60,  81)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

22  L.  R.  A.  206,  AYLWARD  v.  O'BRIEX,  160  Mass.  118,  35  X.  E.  313. 
Forfeiture     of     stock. 

Cited  in  note  (27  L.  R.  A.  307)  on  forfeiture  of  corporate  stock. 
Rights  of  pew-holders. 

Cited  in  note  (3  L.R.A.(X.S.)  872)  on  rights  of  pew  holders. 

22  L.  R.  A.  217,  SEATTLE  &  M.  R.  CO  v.  STATE,  7  Wash.  150,  38  Am.  St.  Rep. 

866,  34  Pac.  551. 
Appropriation   of  tide   lands. 

Cited  in  North  River  Boom  Co.  v.  Smith,  15  Wash.  139,  45  Pac.  750,  holding 
state  not  necessary  party  defendant  in  action  by  boom  company  to  appropriate 
tide  lands;  Samish  Boom  Co.  v.  Callvert,  27  "Wash.  614,  68  Pac.  367,  denying 
right  of  boom  company  to  recover  for  improvements  made  on  tide  lands  unlaw- 
fully appropriated;  Ilwaco  v.  Ilwaco  R.  &  Xav.  Co.  17  Wash.  658,  50  Pac.  572r 
holding  city  without  authority  to  extend  street  across  tide  lands  at  an  angle, 
instead  of  direct  course;  State  ex  rel.  Trimble  v.  Superior  Court,  31  Wash.  452, 
66  L.  R.  A.  901,  72  Pac.  89,  holding  railroad  company  empowered  under  power 
of  eminent  domain,  to  appropriate  equitable  interest  in  tide  lands  held  by  pur- 
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chasers  from  state  under  contract  of  sale;  Tacoma  v.  Titlow,  53  Wash.  220,  101 
Pac.  827,  holding  city  had  power  to  extend  street  over  tide  lands;  Gasaway  v. 
Seattle,  52  Wash.  449,  21  L.R.A.(N.S.)  71,  100  Pac.  991,  as  to  necessity  cf 
state  being  made  party  in  action  to  condemn  tide  lands. 

Cited  in  notes  (66  L.R.A.  897)  on  acquisition  of  tide  land  by  eminent  domain; 
(15  L.R.A.(N.S.)  1171)  on  right  to  extend  highway  into  navigable  water. 

Distinguished  in   Chlopeck  Fish   Co.   v.   Seattle,  64   Wash.   322,  117  Pac.   232, 
holding  that   city  streets  may  be   extended   in  any  direction   over  harbor  area 
to  deep  water  at  outer  harbor  line  under  article  15,  section  1,  of  Constitution. 
Liability  for  bole  in  street  on   tide  lands. 

Distinguished  in  Taake  v.  Seattle,  16  Wash.  94,  47  Pac.  220,  holding  city  liable 
for  unguarded  hole  in  street  laid  out  over  tide  lands  belonging  to  state. 
Crossing  or   condemnation  of  one   railroad   by  another. 

Cited  in  State  ex  rel.  Mississippi  River  &  B.  T.  R.  Co.  v.  Dearing,  173  Mo.  509, 
73  S.  W.  485,  holding  that  statute  relating  to  crossing  of  one  railroad  by  another 
requires  that  crossing  shall  be  at  point  where  danger  least;  State  ex  rel.  Everett 
&  C.  V.  Traction  Co.  v.  Superior  Ct.  59  Wash.  600,  110  Pac.  428,  holding  that  rail- 
road company  may  condemn  portion  of  right  of  way  of  another  company,  if  it  can 
be  taken  without  material  injury  to  other  company;  State  ex  rel.  Portland  &  S.  R. 
Co.  v.  Superior  Ct.  45  Wash.  278,  88  Pac.  201,  holding  railroad  company  not 
entitled  to  condemn  a  right  of  way  across  the  terminal  grounds  and  spur  tracks 
of  another  company  already  devoted  to  a  public  use  and  in  such  a  manner  as  to 
interfere  with  such  prior  use;  State  ex  rel.  Columbia  Valley  R.  Co.  v.  Superior 
Ct.  45  Wash.  320,  88  fac.  332,  holding  one  railroad  company  may  appropriate 
the  lands  of  another  where  there  is  a  necessity  therefor  and  where  the  lands 
can  be  taken  without  material  detriment  to  the  established  road. 

Cited  in  footnote  to  Detroit,  Ft.  W.  B.  I.  R.  v.  Osborn,  62  L.  R.  A.  149,  which 
holds  that  after  railroad  company  has  acquired  right  to  cross  another's  tracks, 
both  companies  are  required  to  pay  expense  of  keeping  crossing  safe. 

Distinguished  Re  Eastern  Wisconsin  R.  &  Light  Co.  127  Wis.  649,  107  N.  W. 
496,  holding  question  of  necessity  of  crossing  of  one  railroad  by  another  is  for 
legislature  and  not  court. 
•Condemnation  of  public  lands. 

Cited  in  State  ex  rel.  Schade  Brewing  Co.  v.  Superior  Ct.  62  Wash.  104,  113  Pac. 
576,  holding  that  under  statutes  railroad  cannot  condemn  land  held  in  trust  for 
public  as  city  street,  as  law  refers  to  private  property  only  as  subject  to  con- 
demnation; State  v.  Boone  County,  78  Neb.  272,  110  N.  W.  629,  15  Ann.  Gas. 
487,  holding  taking  of  private  property  only  is  authorized  by  statutes  providing 
for  exercise  of  eminent  domain;  State  ex  rel.  Atty.  Gen.  v.  Chelan  County, 
36  Wash.  382,  78  Pac.  1011,  holding  no  authority  for  condemnation  of  school 
lands  by  water  company. 

Cited  in  footnote  to  Nahant  v.  United  States,  69  L.R.A.  723,  which  holds  Fed- 
eral government  liable  to  municipality  for  value  of  sewer  and  water  pipes  taken 
under  power  of  eminent  domain. 
Restriction   of  easement. 

Cited  in  State  ex  rel.  Kent  Lumber  Co.  y.  Superior  Ct.  46  Wash.  520,  90  Pac. 
663,  holding  an  appropriator  may  limit  by  stipulation  the  rights  or  easements 
sought  in  condemnation  proceedings. 
Use  of  land  condemned. 

Cited  in  State  ex  rel.  Merriam  v.  Superior  Ct.  55  Wash.  67,  104  Pac.  148, 
holding  railroad  could  not  acquire  property  by  condemnation  for  use  by  city. 
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Judicial  power  over  eminent  domain. 

Cited  in  State  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Superior  Ct.  64  Wash.  198,  11& 
Pac.  855,  holding  that  in  condemnation  proceedings  for  telegraph  line,  selection 
of  general  route  is  conclusive  as  to  its  necessity,  but  is  not  conclusive  as  to  nec- 
essity of  particular  land  sought. 

Cited  in  note  (22  L.R.A.(N.S.)  60,  63,  73,  84,  117,  125)  on  judicial  power  over 
eminent  domain. 
Applicability  of  statute  to  government. 

Cited  in  note  (8  Eng.  Rul.  Cas.  204)  on  applicability  of  statute  to  government. 

22  L.  R.  A.  228,  COM.  v.  POTTSVILLE  IRON  &  STEEL  CO.  157  Pa.  500,  27  AtL 

371. 
Taxation    of    corporations. 

Cited  in  Com.  v.  Delaware  River  Iron  Ship  Building  &  Engine  Works,  2 
Dauphin  Co.  Rep.  233,  denying  that  unused  power  in  charter  deprives  manufac- 
turing corporation  of  exemption  from  taxation;  Com.  v.  Juniata  Coke  Co.  157  Pa. 
510,  22  L.  R.  A.  232,  27  Atl.  373,  holding  manufacturing  corporation  liable  to 
taxation  on  portion  of  capital  invested  in  mining. 

Cited  in  footnote  to  People  ex  rel.  New  England  Dressed  Meat  &  Wool  Co.  v. 
Roberts,  41  L.  R.  A.  228,  which  denies  exemption  from  taxation  as  manufactur- 
ing company,  to  corporation  buying,  slaughtering,  and  selling  sheep  and  lambs. 

Cited  in  notes   (58  L.  R.  A.  604)   on  taxation  of  capital  stock  of  corporations 
in  United  States;    (64  L.  R.  A.  38,  52,  56)    on  taxation  of  manufacturing  cor- 
porations in  United  States. 
What     constitutes     manufacturing     or     mecbanical     business. 

Cited  in  footnotes  to  Cowling  v.  Zenith  Iron  Co.  33  L.  R.  A.  508,  which  holds 
that  mining  of  iron  ore  is  such  "mechanical  business"  as  entitles  stockholders  to 
exemption  from  double  liability;  Columbia  Iron  Works  v.  National  Lead  Co.  64 
L.  R.  A.  645,  which  holds  that  building,  sale,  and  repairing  of  vessels  employed 
in  commerce  constitutes  "manufacturing"  within  bankruptcy  act. 

22  L.  R.  A.  232,  COM.  v.  JUNIATA  COKE  CO.  157  Pa.  507,  27  Atl.  373. 
Exemption    of   manufacturing    corporation    or    company    from    taxation. 

Followed  in  Com.  v.  National  Oil  Co.  157  Pa.  523,  27  Atl.  374,  holding  limited 
partnership  association  taxable  as  to  capital  used  in  mining  and  transporting 
crude  petroleum;  Com.  v.  East  Bangor  Consol.  Slate  Co.  162  Pa.  601,  34  W.  X.  C. 
535,  29  Atl.  706,  and  Com.  v.  Savage  Fire  Brick  Co.  157  Pa.  515,  27  AtL  374, 
holding  capital  stock  of  manufacturing  corporation  exempt,  except  portion  in- 
vested in  mining  operations. 

Cited  in  footnotes  to  Com.  v.  Pottsville  Iron  &  Steel  Co.  22  L.  R.  A.  228  which 
holds  exemption  of  manufacturing  company  not  lost  by  possessing  power  of  min- 
ing; People  ex  rel.  New  England  Dressed  Meat  &  Wool  Co.  v.  Roberts,  41  L.  R.  A. 
228  which  denies  exemption  from  taxation  as  manufacturing  company,  to  corpora- 
tion buying,  slaughtering,  and  selling  sheep  and  lambs. 

Cited  in  note   (64  L.  R.  A.  37,  44,  56)   on  taxation  of  manufacturing  corpora- 
tions in  United  States. 
Taxation   of  corporate   stock. 

Cited  in  note   (58  L.  R.  A.  553,  604)   on  taxation  of  capital  stock  of  corpora- 
tions in  United  States. 
"What   constitutes   mechanical   or  manufacturing   business. 

Cited  in  footnotes  to  Cowling  v.  Zenith  Iron  Co.  33  L.  R.  A.  508,  which  holds 
that  mining  of  iron  ore  is  such  "mechanical  business,  as  entitles  stockholders- 
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to  exemption  from  double  liability;  Columbia  Iron  Works  v.  National  Lead  Co. 
64  L.  R.  A.  645,  which  holds  that  building,  sale,  and  repairing  of  vessels  employed 
in  commerce  constitute  "manufacturing"  within  bankruptcy  act. 

22  L.  R.  A.  233,  CARNEY  v.  HADLEY,  32  Fla.  344,  37  Am.  St.  Rep.  101,  14  So.  4, 
Right  to  injunctive  relief. 

Cited  in  Wiggins  v.  Williams,  36  Fla.  654,  30  L.  R.  A.  759,  footnote  p.  754,  lg 
So.  859,  authorizing  injunction  against  trespass  on  land  to  box  and  scrape 
trees  for  turpentine;  Brown  v.  Solary,  37  Fla.  Ill,  19  So.  161,  holding  that  equity 
will  enjoin  removal  of  phosphate  rock  from  land  held  under  void  tax  deed;  Camp- 
v.  Dixon,  112  Ga.  881,  52  L.  R.  A.  759,  footnote  p.  755,  38  S.  E.  71,  sustaining 
injunction  against  continuing  trespass  in  cutting  timber,  liable  to  cause  irrepara- 
ble injury;  Bettman  v.  Harness,  42  W.  Va.  4.37,  36  L.  R.  A.  569,  26  S.  E.  271r 
holding  that  unlawful  extraction  of  petroleum  oil  or  gas  will  be  enjoined,  al- 
though title  in  controversy;  Barbee  v.  Shannon,  1  Ind.  Terr.  213,  40  S.  W.  584, 
holding  that  equity  will  prevent  injury  to  reversion,  due  to  construction  of 
fences;  Chicago  City  R.  Co.  v.  General  Electric  Co.  74  111.  App.  473,  denying1 
injunction  against  injury  to  street  railway  company  when  remedy  at  law  ade- 
quate; Woodford  v.  Alexander,  35  Fla.  340,  17  So.  658,  holding  that  failure  to 
show  irreparable  damage  for  injury  to  timber,  and  inadequate  remedy  at  law,, 
prevents  injunctive  relief;  Moore  v.  Halliday,  43  Or.  247,  99  Am.  St.  Rep.  724,. 
72  Pac.  801,  denying  injunction  against  opening  inclosure,  cutting  crops  and: 
shrubbery,  and  turning  in  cattle,  as  such  acts  do  not  destroy  body  of  estate; 
"Fluharty  v.  Mills,  49  W.  Va.  448,  38  S.  E.  321,  holding  that  equity  will  grant 
injunctive  relief  against  cutting  of  timber  when  such  act  results  in  irreparable 
injury  to  land;  Godwin  v.  Phifer,  51  Fla.  453,  41  So.  597,  holding  that  injunc- 
tion will  not  issue  for  insolvency  of  debtor  unconnected  with  some  other  ground 
for  equitable  relief;  Cowan  v.  Skinner,  52  Fla.  491,  42  So.  730,  holding  that  in- 
junction without  the  aid  of  a  statute  will  not  issue  to  prevent  the  taking  of 
turpentine  from  trees  on  land  where  such  taking  can  be  compensated  for  in  dam- 
ages in  a  law  action ;  Hall  v.  Home,  52  Fla.  520,  42  So.  383,  holding  that  in- 
junction will  not  lie  where  the  damage  is  not  of  such  a  peculiar  nature  that  it, 
is  not  susceptible  of  pecuniary  compensation. 

Cited  in  footnote  to  Lowery  v.  Pekin,  51  L.  R.  A.  301,  which  sustains  injunc- 
tion against  city  taking  possession  of  embankment  built  and  owned  by  lessor 
from  city. 

Cited   in   notes    (13   L.R.A.  (N.S.)    180)    on   injunction    against   repeated   tres- 
pass;   (99  Am.  St.  Rep.   737,  741,   748,  750)    on   injunction  against  trespass  ore 
realty. 
ReparnMlity  of  trespass. 

Cited  in  Cowan  v.  Skinner,  52  Fla.  497,  42  So.  730,  holding  bill  not  sufficient 
to  support  injunction  against  taking  turpentine  from  trees;  Union  Sawmill  Co, 
v.  Summit  Lumber  Co.  119  La.  322,  44  So.  28,  holding  that  trespass  by  cutting 
trees  valuable  as  timber  only,  is  reparable;  Western  Tie  &  Timber  Co.  v.  New- 
port Land  Co.  75  Ark.  288.  87  S.  W.  432,  holding  same  as  to  timber  cutting. 
Title  to  crops,  etc.,  wrons'fnlly  severed. 

Cited  in  note  (32  L.  R.  A.  422)  on  title  by  accession  to  crops,  fruits,  and  timber 
wrongfully  severed. 
Prospective  statutes. 

Cited  in  Brown  v.  People's  Bank,  59  Fla,  171,  —  L.R.A.  (N.S.)  — ,  52  So. 
719,  holding  that  statute  designed  to  change  existing  rule  of  liability,  which 
is  prospective  in  character  does  not  affect  rights  existing  prior  to  its  passage. 
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22  L.  R.  A.  241,  MORTON  v.  NEW  YORK,  140  N.  Y.  207,  55  N.  Y.  S.  R.  413, 

35  N.  E.  490. 
Protection    of    public    and    private    rights    against    nuisance. 

Cited  in  Davis  v.  Niagara  Falls  Tower  Co.  25  App.  Div.  327,  49  N.  Y.  Supp. 
554,  enjoining  maintenance  of  tower  upon  which  spray  freezes  and  from  which  it 
subsequently  falls  upon  sky-light  of  adjoining  owner;  Emigrant  Mission  Commit- 
tee v.  Brooklyn  Elev.  R.  Co.  20  App.  Div.  599,  47  N.  Y.  Supp.  344,  affirming  re- 
covery for  damages  to  easement  due  to  ashes  and  cinders  flying  from  dumping 
ground  into  house;  Spring  v.  Delaware,  L.  &  W.  R.  Co.  88  Hun,  389,  34  N.  Y. 
Supp.  810,  denying  right  of  railroad  company  to  use  coal  pocket  to  injury  of 
neighboring  owner;  Ely  v.  Edison  Electric  Illuminating  Co.  172  N.  Y.  6,  58  L. 
R.  A.  502,  64  N.  E.  745,  holding  tenant  entitled  to  damages  for  nuisance  created 
by  manner  of  conducting  electric  light  plant ;  Delaware,  L.  &  W.  R.  Co.  v.  Buffalo, 
158  N.  Y.  273,  53  N.  E.  44,  affirming  city's  right  to  remove  from  street  railroad, 
piers  forming  obstruction  to  traffic;  Mundy  v.  New  York,  L.  E.  &  W.  R.  Co.  75  Hun, 
484,  27  N.  Y.  Supp.  469,  affirming  railroad  company's  liability  for  flood  caused 
by  inadequate  culvert;  McCarty  v.  Natural  Carbonic  Gas  Co.  189  N.  Y.  46,  13 
L.R.A.  (N.S.)  468,  81  N.  E.  549,  12  Ann.  Cas.  840,  holding  that  an  unreasonable 
and  unnecessary  use  of  soft  coal  causing  obnoxious  smoke  and  conditions  in  a 
residence  section  constitutes  a  nuisance. 

Distinguished  in  Pettit  v.  New  York  C.  &  H.  R..  R.  Co.  80  Hun,  89,  61  N.  Y. 
S.  R.  720,  29  N.  Y.  Supp.  1137,  holding  use  of  steam  pump  near  highway  not 
nuisance;   Bennett  v.  Long  Island  R.  Co.  181  N.  Y.  438,  74  N.  E.  418,  34  N.  Y.. 
Civ.  Proc.  Rep.  299,  where  the  plaintiffs  had  taken  lands  expressly  subject  to 
the  use  which  the  defendants  were  making  of  their  lands. 
— —  Created    under    legislative    or    municipal    authority. 

Cited  in  Coleman  v.  New  York,  35  Misc.  666,  72  N.  Y.  Supp.  359,  denying 
that  statute  empowering  city  to  construct  wharf  contemplates  dumping  rubbish 
at  foot  of  street;  Kobbe  v.  New  Brighton,  23  App.  Div.  245,  48  N.  Y.  Supp.  990, 
Affirming  20  Misc.  479,  45  N.  Y.  Supp.  777,  sustaining  injunction  restraining 
village  trustees  from  operating  garbage  crematory;  Rosenheimer  v.  Standard 
Gaslight  Co.  36  App.  Div.  7,  55  N.  Y.  Supp.  192,  holding  statutory  provision  lim- 
iting price  of  gas  confers  no  implied  power  to  manufacture  gas  regardless  of 
injury  to  third  persons;  Mann  v.  Willey,  51  App.  Div.  171,  64  N.  Y.  Supp.  589, 
liolding  order  of  health  board  to  turn  sewage  into  stream,  no  bar  to  injunction 
by  riparian  owner;  Garvey  v.  Long  Island  R.  Co.  159  N.  Y".  330,  70  Am.  St.  Rep. 
550,  54  N.  E.  57,  Affirming  9  App.  Div.  255,  41  N.  Y.  Supp.  397,  denying  that  legisla- 
tive sanction  extends  to  such  use  of  turntable  as  will  injure  adjoining  premises ; 
Bates  v.  Holbrook,  171  N.  Y.  474,  64  N.  E.  181  (distinguished  in  dissenting  opinion) , 
holding  rapid  transit  act  does  not  authorize  obstruction  of  street  in  front  of 
hotel  by  construction  of  subway  buildings;  Welde  v.  New  York  &  H.  R.  Co. 
168  N.  Y.  602,  61  N.  E.  554,  and  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  277, 
-62  N.  E.  358,  denying  railroad  company's  liability  to  abutter  for  consequential 
damages  resulting  from  change  of  grade  under  legislative  direction;  Rand  Lum- 
ber Co.  v.  Burlington,  122  Iowa,  209,  97  N.  W.  1096,  holding  construction  of 
sewers  under  legislative  authority  does  not  relieve  city  from  abatement 
of  nuisance  due  to  their  defective  construction;  Rochester  v.  Macauley-Fien 
Mill.  Co.  199  N.  Y.  212,  32  L.R.A. (N.S.)  558,  92  N.  E.  641,  holding  that  ordi- 
nance forbidding  stationary  stacks  in  city  to  emit  smoke  of  certain  density  for 
more  than  five  minutes  at  a  time  once  in  four  consecutive  hours,  excepting  cer- 
tain periods,  is  not  unreasonable;  Collar  v.  Ulster  &  D.  R.  Co.  72  Misc.  279,  131 
N.  Y.  Supp.  56,  holding  that  railroad  being  lawfully  operated,  in  determining 
•whether  it  is  so  operated  as  to  be  private  nuisance,  it  is  material,  to  ascertain 
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whether  any  one  has  been  injured  by  its  operation;  Southeast  v.  New  York, 
96  App.  Div.  604,  89  N.  Y.  Supp.  630,  holding  express  legislative  authority  neces- 
sary to  sanction  the  committing  of  injury  to  private  property  by  the  establish- 
ment of  municipal  water  supply;  Sadlier  v.  New  York,  104  App.  Div.  85,  93 
N.  Y.  Supp.  579,  holding  that  legislative  authority  to  construct  a  bridge  does 
not  authorize  or  shield  its  operation  causing  a  nuisance  to  property  owners 
below;  People  v.  Transit  Development  Co.  131  App.  Div.  176,  115  N.  Y.  Supp. 
297,  holding  that  the  act  for  which  legislative  '  \nction  is  claimed  must  have 
been  within  the  contemplation  of  the  legislature  and  either  expressly  or  by 
necessary  implication  permitted  by  it;  Colgate  v.  New  York  C.  &  H.  R.  R.  Co, 
51  Misc.  514,  100  N.  Y.  Supp.  650,  holding  that  where  acts  complained  of  are  not 
the  natural  or  unavoidable  results  of  exercise  of  statutory  authority,  they  are 
without  the  line  of  legislative  protection;  McKim  v.  Philadelphia,  217  Pa.  249, 
19  L.R.A. (N.S.)  515,  66  Atl.  340,  holding  that  legislative  authorization  of  use  of 
streets  by  electric  car  company  carries  with  it  only  such  rights  as  are  expressly 
given  and  not  including  the  right  to  render  it  unsafe  to  the  public. 

Cited  in  notes  (70  L.R.A.  585)  on  presumption  that  commission  of  nuisance 
was  not  by  statutory  authority;  (17  L.R.A. (N.S.)  290)  on  noise  incident  to  law- 
ful industry  as  nuisance. 

Distinguished  in  Hall  v.  Oyster  Bay,  61  App.  Div.  512,  70  N.  Y.  Supp.  710r 
denying  town's  liability  to  lessee  of  oyster  bed  for  damages  occasioned  by  con* 
struction  of  bridge. 
Establishment    and    regulation    of    municipal    water    supply. 

Cited  in  note   (61  L.  R.  A.  59)   on  establishment  and  regulation  of  municipal 
water  supply. 
Injury  caused  by  vibrations. 

Cited  in  Hickey  v.  McCabe,  30  R.  I.  350,  27  L.R.A. (N.S.)  429,  75  Atl.  404, 
holding  that  damages  may  be  recovered  for  injury  caused  by  blasting  vibrationa 
without  showing  negligence. 

22  L.  R.  A.  244,  DAVENPORT  v.  GWILLIAMS,  133  Ind.  142,  31  N.  E.  790, 
Construction  of  instruments. 

Cited  in  Claypool  v.  German  F.  Ins.  Co.  32  Ind.  App.  545,  70  N.  E.  281,  hold- 
ing that  ambiguous  instruments  will  be  construed  most  strongly  against  the 
party  using  them. 

Cited  in  note    (14  Eng.  Rul.  Cas.  775)    on  qualification  of  operative  part  of 
instrument  by  recital. 
Construction    of   antenuptial    contracts. 

Cited  in  Ragsdale  v.  Barnett,  10  Ind.  App.  493,  37  N.  E.  1109,  holding  inten- 
tion as  to  disposition  of  property  is  controlling  rule  of  construction  of  ante- 
nuptial contract;  Kennedy  v.  Kennedy,  150  Ind.  644,  50  N.  E.  756,  construing 
provision  made  for  wife  in  marriage  contract  as  in  lieu  of  dower  and  quarantine 
rights. 
Construction  of  deed. 

Cited  in  Adams  v.  Alexander,  159  Ind.  177,  64  N.  E.  597,  holding  that  deed, 
apparently  a  nullity,  should,  if  possible,  be  construed  so  as  to  be  operative. 
Transfer  of  -wife's  inchoate  interest  in  husband's  lands. 

Cited  in  linger  v.  Mellinger,  37  Ind.  App.  645,  117  Am.  St.  Rep.  348,  77  N.  E. 
814,  holding  wife's  inchoate  interest  in  husband's  lands  not  transferable  without, 
joining  interest  of  husband. 
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£2  L.  R.  A.  246,  EDWARDS  v.  CHARLOTTE,  C.  &  A.  R.  CO.  39  S.  C.  472,  39 

Am.  St.  Rep.  746,  18  S.  E.  58. 
liability  for  obstructing  flow  of  surface  water. 

Cited  in  Lawton  v.  South  Bound  R.  Co.  61  S.  C.  551,  39  S.  E.  752,  holding 
iomplaint  alleging  flow  of  surface  water  obstructed  by  railroad  embankment  in- 
sufficient; Morrissey  v.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  429,  56  N.  W.  946,  and 
Baltzeger  v.  Carolina  Midland  R.  Co.  54  S.  C.  247,  71  Am.  St.  Rep.  789,  32  S.  E. 
358,  denying  damages  resulting  from  damming  of  surface  water  by  construction 
of  railroad  embankment;  Touchberry  \.  Northwestern  R.  Co.  87  S.  C.  423,  69  S. 
E.  877,  holding  that  railroad  has  right  to  so  construct  its  roadbed  as  to  dam  up 
surface  water  and  adjoining  proprietor  is  not  entitled  to  damages;  Johnson  v. 
.Southern  R-  Co.  71  S.  C.  245,  110  Am.  St.  Rep.  572,  50  S.  E.  775,  holding  railroad 
company  not  liable  for  obstruction  of  flow  of  surface  water  by  reasonable  con- 
struction of  embankment  even  though  such  water  is  thrown  back  on  lands  of 
coterminous  proprietor. 

Cited  in  footnotes  to  Albany  v.  Sikes,  26  L.  R.  A.  653,  which  holds  that  owner 
may  recover  for  damages  resulting  from  city's  obstructing  natural  flow  of  surface 
•water,  causing  it  to  flow  upon  adjacent  property;  Gilfillan  v.  Schmidt,  31  L.  R.  A. 
547,  which  sustains  power  to  deepen  natural  line  of  drainage  of  marsh  fed 
entirely  by  surface  water;  Garland  v.  Aurin,  48  L.  R.  A.  862,  which  denies  right 
of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from  higher  ground, 
by  raising  surface  of  his  lot;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies 
right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its 
injury;  Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that  owner's  right  to 
discharge  surface  water  from  premises  does  not  permit  him  to  collect  it  in 
volume  and  by  means  of  artificial  channel  discharge  it  on  another's  land  contrary 
to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which 
sustains  right  of  one  through  whose  lands  natural  water  course  flows  to  accumu- 
late surface  waters  in  such  stream  as  against  lower  riparian  owner;  Ginter  v. 
St.  Mark's  Church,  69  L.R.A.  621,  which  holds  owners  of  improved  property  ad- 
jacent to  sewer  required  to  connect  gutters  and  spouts  on  buildings  therewith 
as  against  owners  of  premises  adjoining  alley  on  which  water  otherwise  falls. 

£ited  in  note  (20  L.R.A.  (N.S.)  157)   on  obstruction  of  surface  water  in  city. 

Distinguished  in  Brandenberg  v.  Zeigler,  62  S.  C.  19,  55  L.  R.  A.  416,  footnote 
•p.  414,  89  Am.  St.  Rep.  887,  39  S.  E.  790  denying  owner's  right  to  drain  surface 
water  from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of  basin. 
'Statutes  adopting'  common  law  as  to  waters. 

Cited  in  Fordham  v.  Northern  P.  R.  Co.  30  Mont.  432,  66  L.R.A.  560,  104 
Am.  St.  Rep.  729,  76  Pac.  1040,  holding  the  common  law  to  be  in  force  in  Mon- 
tana respecting  waters  and  water  courses  under  adopting  statute. 

22  L.  R.  A.  248,  SIMPSON  v.  STATE,  92   Ga.  41,  44  Am.  St.  Rep.  75,   17   S. 

E.  984. 
Locality  of  commission  of  crime. 

Cited  in  State  v.  Hall,  114  N.  C.  915,  28  L.  R.  A.  61,  footnote  p.  60,  41  Am. 
St.  Rep.  822,  19  S.  E.  602,  denying  North  Carolina  court's  jurisdiction  of  crime 
committed  by  one  killing  another  by  shooting  across  state  line;  American 
Strawboard  Co.  v.  State,  70  Ohio  St.  148,  71  N.  E.  284,  holding  company  pollut- 
ing stream  by  conducting  acids  into  it  liable  to  prosecution  by  inhabitants  of 
county  through  which  such  stream  flows;  James  v.  State,  10  Ga.  App.  15,  72  S. 
E.  600,  holding  that  person  who  committed  offense  at  point  on  bridge  connecting 
-Georgia  and  South  Carolina,  and  on  Georgia  side  of  river  channel  as  channel 
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was  originally  fixed,  is  subject  to  Georgia  laws;  Strassheim  v.  Daily,  221  U.  S. 
285,  55  L.  ed.  738,  31  Sup.  St.  Rep.  558,  holding  that  person  who  commits  act 
within  state  intended  as  step  in  commission  of  crime  and  then  absents  and 
does  rest  elsewhere,  is  fugitive  from  justice  and  liable  to  punishment  in  state. 

Cited  in  notes    (34  L.R.A.  852)   on  time  when  homicide  is  deemed  to  be  com- 
mitted;    (33    L.R.A. (N.S.)     331,    333)    on    absence    of    accused    from    territorial 
jurisdiction   at  time  of   offense   as   affecting   jurisdiction. 
•Jurisdiction  as  to  extraterritorial  matters. 

Cited  in  Salton  Sea  Cases   (California  Development  Co.  v.  New  Liverpool  Salt 
Co.)   97  C.  C.  A.  214,  172  Fed.  814,  holding  that  a  court  having  jurisdiction  of 
parties   may   enjoin   the    continued    injury   to    property    within    its    jurisdiction 
though  the  injuring  cause  is  maintained  without  the  jurisdiction. 
Effect  of  compacts  as  to  boundary  rivers. 

Cited  in  note  (65  L.R.A.  958)  on  effect  of  treaties  and  compacts  on  jurisdiction 
over  boundary  rivers. 

22  L.  R.  A.  251,  PENNSYLVANIA  R.  CO.  v.  PARRY,  55  N.  J.  L.  551,  39  Am. 

St.  Rep.  654,  27  Atl.  914. 
Itigrht    to    stop-over    privileges. 

Cited  in  note   (28  L.  R.  A.  774)    on  right  of  passenger  to  stop  over. 
Concluslveness  of  ticket  as  to  passenger's  rights. 

Cited  in  Wood  v.  Delaware,  L.  &  W.  R.  Co.  73  N.  J.  L.  359,  63  Atl.  867,  hold- 
ing that  the  stipulations  of  a  fare  ticket  are  not  conclusive  of  the  contract  of 
carriage  but  are  merely  evidence  to  be  taken  in  connection  with  regulations  and 
bulletins;  Shelton  v.  Erie  R.  Co.  73  N.  J.  L.  567,  9  L.R.A. (N.S.)  731,  118  Am. 
St.  Rep.  704,  66  Atl.  403,  9  Ann.  Cas.  883,  holding  that  in  determining  right  to 
travel  under  ticket  tendered  as  fare  conclusive  force  is  to  be  given  to  the  in- 
trinsic effect  of  such  ticket  as  expressed  on  its  face 

22  L.  R.  A.  253,  C.  F.  JEWETT  PUB.  CO.  v.  BUTTER,  159  Mass.  517,  34  N. 

E.   1087. 
Mutual  obligation  to  perform  contract. 

Cited  in  Coonan  v.  Cape  Girardeau,  149  Mo.  App.  620,  129  S.  W.  745,  holding 
that  party  to  contract  is  not  relieved  from  his  obligations  thereunder,  because 
of  belief  that  other  party  will  be  unable  to  perform;  National  Contracting  Co. 
v.  Vulcanite  Portland  Cement  Co.  192  Mass.  256,  78  N.  E.  414,  holding  that  one 
purchasing  goods  in  instalments  cannot  withhold  payments  due,  and  demand 
continued  delivery  under  the  contract. 

22  L.  R.  A.  256,  BREEZE  v.  BROOKS,  97  Cal.  72,  31  Pac.  742. 
Findings    of    trial    court. 

Cited  in  Perkins  v.  West  Coast  Lumber  Co.  129  Cal.  429,  62  Pac.  57,  which 
holds  finding  that  plaintiff  advised  defendant  not  to  file  lien  establishes  prima 
facie  relation  of  attorney  and  client;  De  Haven  v.  Berendes,  135  Cal.  180,  67 
Pac.  786,  which  holds  that  finding  of  work  performed  in  front  of  lot  under 
private  contract  raises  presumption  of  satisfaction  to  superintendent;  Krasky 
v.  Wollpert,  134  Cal.  342,  66  Pac.  309,  which  holds  finding  that  copartner  execu- 
ted note  equivalent  to  execution  by  partnership;  Nevills  v.  Moore  Min.  Co.  135 
Cal.  566,  67  Pac.  1054,  refusing  to  disturb  findings  of  trial  court  as  to  implied 
contract  for  compensation;  People's  Home  Sav.  Bank  v.  Rickard,  139  Cal.  291, 
73  Pac.  858,  holding  that  findings  of  trial  court  as  to  ownership  of  stock  should 
be  upheld  on  appeal;  Paine  v.  San  Bernardino  Valley  Traction  Co.  143  Cal.  656, 
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77  Pac.  659,  holding  that  findings  of  trial  court  that  traction  company  was 
negligent  at  crossing  will  be  adopted  on  appeal;  Bruce  v.  Bruce,  16  Cal.  App. 
357,  116  Pac.  994,  holding  that  in  divorce  action  where  findings  are  expressly 
waived  facts  necessary  to  support  judgment  will  be  presumed  to  have  been 
supported  by  evidence;  Warren  v.  Hopkins,  110  Cal.  512,  42  Pac.  986,  holding 
that  finding  of  money  due  on  contract  will  be  construed  to  be  secured  by  a  lien 
prior  to  that  of  adverse  claimant  in  order  to  support  judgment  of  trial  court; 
California  Title  Ins.  &  T.  Co.  v.  Pauly,  111  Cal.  125,  43  Pac.  586,  holding  that 
a  finding  should  if  possible  be  construed  so  as  not  to  be  inconsistent  with  other 
material  findings;  Gould  v.  Eaton,  111  Cal.  645,  52  Am.  St.  Rep.  201,  44  Pac. 
319,  refusing  to  infer  a  fact  from  findings  of  trial  court  that  would  tend  to  de- 
feat the  trial  judgment  where  such  fact  is  not  a  necessary  conclusion  from  the 
findings;  Ripperdan  v.  Veldy,  149  Cal.  674,  87  Pac.  276,  holding  that  a  finding 
that  grantor  "fully  understood  the  transaction,"  negatives  the  inference  that  he 
was  entirely  without  understanding  defeating  the  judgment  of  the  trial  court; 
Santos  v.  Silva,  1  Cal.  App.  616,  82  Pac.  981,  holding  that  failure  to  make  a 
finding  on  statute  of  limitations  pleaded  as  a  defense  is  not  error  where  other 
findings  show  date  when  cause  of  action  accrued,  from  which  it  is  apparent  that 
cause  is  not  barred;  Griffin  v.  Pacific  Electric  R.  Co.  1  Cal.  App.  680,  82  Pac. 
1084,  construing  a  finding  that  a  named  sum  is  sufficient  to  compensate  for  dam- 
age done  to  mean  that  the  damage  required  that  amount  of  compensation; 
Vasey  v.  Campbell,  4  Cal.  App.  454,  88  Pac.  509,  holding  that  where  trial  court 
found  that  plaintiff  was  entitled  to  property  in  hands  of  defendant  district  at- 
torney claiming  a  forfeiture  and  rendered  judgment  in  his  favor,  findings  that 
the  property  was  adaptable  to  gambling  and  that  part  thereof  was  so  used  will 
not  defeat  the  judgment;  Leist  v.  Dierssen,  4  Cal.  App.  637,  88  Pac.  812,  con- 
struing an  ambiguous  finding  to  sustain  rather  than  defeat  judgment  of  trial 
court;  Marshutz  v.  Sellzor,  5  Cal.  App.  145,  89  Pac.  877,  holding  a  finding  of 
adverse  possession  for  upwards  of  eighteen  years  to  support  a  judgment  quieting 
title  in  plaintiff  as  against  a  finding  that  defendant  at  a  period  prior  to  hold- 
ing of  plaintiff  owned  an  interest  therein;  Pacific  Lumber  Co.  v.  Wilson,  6 
Cal.  App.  562,  92  Pac.  654,  holding  that  a  finding  of  knowledge  not  stating 
time  when  it  was  obtained  will  be  construed  as  to  its  having  been  obtained  at 
a  time  necessary  to  sustain  the  judgment  rendered  on  the  finding;  Murphy  v. 
Stelling,  8  Cal.  App.  705,  97  Pac.  672,  holding  a  finding  of  damages  in  a  lump 
sum,  where  specific  items  were  alleged,  sufficient  to  support  judgment  in  absence 
of  request  for  more  specific  finding;  JEtna,  Indemnity  Co.  v.  Altadena  Min.  & 
Invest.  Co.  11  Cal.  App.  173,  104  Pac.  470,  construing  a  finding  that  the  majority 
of  directors  remaining  voted  on  mortgage  to  mean  a  majority  of  the  entire  board, 
in  order  to  sustain  judgment  rendered;  Eastwood  v.  Standard  Mines  &  M.  Co. 
11,  Idaho,  203,  81  Pac.  382,  giving  most  liberal  construction  to  findings  that 
language  thereof  will  permit  in  order  to  support  judgment  rendered  thereon. 
Rights  of  real  owner  leaving  record  title  in  another. 

Cited  in  Murphy  v.  Clayton,  113  Cal.  162,  45  Pac.  267,  holding  that  the  holder 
of  a  secret  equity  in  land  may  enforce  it  against  the  creditors  of  insolvent  holder 
of  the  legal  title  who  advanced  credit  on  the  strength  of  debtor's  real  holdings 
where  such  equity  owner  has  done  nothing  to  deceive  the  creditors  as  to  title. 

Cited  in  footnote  to  Barrier  v.  Kelly,  62  L.R.A.  421,  which  holds  one  taking 
benefit  of  deed  in  his  favor  estopped  by  lapse  of  time  to  assert  title  to  his  own 
property  conveyed  by  such  deed  to  a  third  person. 

Cited  in  note  (30  L.R.A.(N.S.)  1)  on  estoppel  of  landowner  permitting  title 
to  remain  in  another,  to  assert  it  as  against  latter's  creditors. 
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22  L.  R.  A.  259,  LOUISVILLE,  N.  0.  &  T.  R.  CO  v.  PATTERSON,  69  Miss.  421, 

13  So.  697. 
Rigbt   of  passenger   to   seat. 

Cited  in  Lane  v.  Choctaw,  0.  &  G.  R.  Co.  19  Okla.  337,  91  Pac.  883,  holding 
passenger  not  negligent  per  se  for  riding  in  baggage  car  when  the  passenger 
cars  are  so  crowded  that  a  seat  cannot  be  had  therein. 

Cited  in  notes    (24  L.R.A.  713)   on  duty  of  carrier  permitting  cars  to  become 
overcrowded;    (136  Am.  St.  Rep.  312,  313)    on  duty  of  carriers  to  furnish,  and 
right  of  passengers  to  demand,  seats. 
Liability  of  carrier  for  torts  of  servants  to  passengers. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  84  Ark.  5],  104  S.  W.  551  (dis- 
senting opinion),  on  liability  of  carrier  for  humiliation  of  passenger  from  wilful 
abuse  of  station  agent  without  physical  injury. 

Cited  in  footnote  to  Gillespie  v.  Brooklyn  Heights  R.  Co.  66  L.R.A.  618,  which 
holds  street  car  company  not  absolved  from  liability  for  malicious  act  of  con- 
ductor in  calling  passenger  a  deadbeat  when  asked  for  change  due  her. 

Cited  in  note  (40  L.R.A.(N.S-)  1025,  1053)  on  liability  of  carrier  for  wilful 
torts  of  servants  to  passengers. 

22  L.  R.  A.  261,  MATTHEWS  v.  DELAWARE,  L.  &  W.  R.   CO.   56  N.  J.  L. 

34,  27  Atl.  919. 
Negligence  of  bailee  as  defense  to  action  by  bailor  against    third  party. 

Cited  in  New  Jersey  Electric  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  60  N.  J. 
L.  350,  43  L.  R.  A.  853,  38  Atl.  828,  holding  contributory  negligence  of  bailee  of 
engine  no  defense  to  action  by  bailor,  for  negligence  of  street  car  company  in 
causing  collision. 
Joint  and  several  liability    of  wrongdoers. 

Cited  in  Feneff  v.  Boston  &  M.  R.  Co.  196  Mass.  581,  82  N.  E.  705,  holding  rail- 
road companies  jointly  and  severally  liable  for  injury  caused  to  brakeman  on 
train  of  one  company  by  collision  with  engine  of  the  other  company  brought 
about  by  their  concurrent  negligence  though  not  concerted  and  in  the  simultane- 
ous performance  of  unconnected  duties;  Clement  v.  Crosby  &  Co.  148  Mich.  296, 
10  L.R.A.(N.S.)  589,  111  N.  W.  745,  12  Ann.  Cas.  265,  holding  that  a  manufac- 
turer may  be  joined  as  defendant  with  retailer  in  an  action  for  injury  caused 
by  explosion  of  his  goods  purchased  from  the  retailer  having  knowledge  of  their 
dangerous  nature,  where  such  manufacturer  failed  to  label  or  otherwise  give 
notice  of  danger;  Mayberry  v.  Northern  P.  R.  Co.  100  Minn.  82,  12  L.R.A. 
TN.S.)  677,  110  N.  W.  356,  10  Ann.  Cas.  754,  on  the  liability  joint  and  several 
of  independent  separate  wrongdoers  causing  together  a  single  injury  though  not 
acting  in  concert;  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  515,  65  L.R.A. 
294,  46  S.  E.  335,  holding  different  railway  companies  jointly  and  severally  liable 
where  death  is  caused  by  failure  of  such  companies  to  protect  the  public  from 
a  cut  made  by  one  of  them,  all  of  such  companies  being  under  duty  to  make 
proper  protection. 

Cited  in  note    (30  L.R.A.  (N.S.)    734)    on  joint  liability  of  master  and  person 
installing  machine  to  employee  injured  during  installation. 
Duty  a*  to  notice  of  danger. 

Cited  in  Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo.  App.  259,  130  S.  W.  430, 
holding  that  it  is  necessary  for  dealer  in  poisonous  drug  to  give  notice  of  its 
character  and  he  is  liable  to  third  person  for  injury  caused  by  labeling  it  as 
harmless  compound. 

L.R.A.  Au.  Vol.  III.— 60. 


22  L.R.A.  263]  L.  R.  A.  CASES  AS  AUTHORITIES.  946 

22  L.  R.  A.  263,  HOOVER  v.  PENNSYLVANIA  R.  CO.  15G  Pa.  220,  36  Am.  St. 

Rep.  43,  27  Atl.  282. 
Discriminating"    rates. 

Approved  in  Steiuman  v.  Edison  Electric  Illuminating  Co.  17  Pa.  Dist.  R.  462, 
holdinw  that  electric  supply  company  may  give  lower  rate  to  patrons  using  their 
current  exclusively  under  contract  for  specified  period. 

Cited  in  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  171  Pa.  298,  29 
L.  R.  A.  428,  37  W.  N.  C.  95,  50  Am.  St.  Rep.  807,  33  Atl.  239,  upholding  con- 
tract to  give  all  traffic  of  mines  and  railroad  therefrom,  to  connecting  line, 
which  furnished  aid  to  develop  business;  Mercur  v.  Media  Electric  Light,  Heat 
&  Power  Co.  19  Pa.  Super.  Ct.  525,  8  Del.  Co.  Rep.  386,  holding  electric  light 
company  may  classify  customers  according  to  amount  of  power  used;  Louisville 
&  N.  R.  Co.  v.  Com.  108  Ky.  640,  57  S.  W.  508,  sustaining  right  of  railroad 
company  to  charge  less  for  hauling  coal  used  for  manufacturing  purposes  than 
that  used  for  domestic  purposes;  Memphis  News  Pub.  Co.  v.  Southern  R.  Co. 
110  Tenn.  684,  63  L.R.A.  156,  75  S.  W.  941,  holding  that  railroad  company, 
chartered  as  common  carrier,  cannot  by  special  contract  make  itself  carrier  as 
to  newspapers  so  as  to  make  discriminating  rates;  Texas  £  P.  R.  Co.  v.  Shawnee 
Cotton  Oil  Co.  55  Tex.  Civ.  App.  188,  118  S.  W.  776,  holding  that  contract  to 
transport  cattle  in  cars  furnished  by  shipper  will  not  be  void  as  discriminatory 
unless  preference  was  given  shipper  over  shippers  of  livestock  who  had  furnished 
cars;  Steinman  v.  Edison  Electric  Illuminating  Co.  27  Lane.  L.  Rev.  414,  43 
Pa.  Super.  Ct.  84,  holding  that  it  is  not  illegal  for  electric  light  company  to 
divide  consumers  into  two  classes,  using  more  and  less  than  certain  quantity 
of  light  and  to  make  smaller  charge  to  larger  than  to  smaller  consumers;  New 
York  Teleph.  Co.  v.  Siegel-Cooper  Co.  202  N.  Y.  509,  36  L.R.A.  (N.S.)  563,  96 
N.  E.  109,  holding  that  telephone  company  may  make  special  rate  to  charitable 
institutions  performing  services  of  special  benefit  to  community  as,  and  to  clergy- 
men; Wright  v.  Baltimore  &  0.  R.  Co.  32  Pa.  Super.  Ct.  10,  holding  that  all  ship- 
pers similarly  situated  are  to  be  treated  alike  in  the  supply  of  cars  by  carrier, 
and  where  conditions  make  it  impractical  to  furnish  adequate  supply  those  avail- 
able should  be  equally  distributed  among  those  of  spine  class. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R.  A.  622, 
which  authorizes  difference  in  telegraph  rates  to  morning  and  evening  paper; 
State  v.  Southern  R.  Co.  41  L.  R.  A.  246,  which  denies  carrier's  right  to  dis- 
criminate in  'favor  of  high  official,  larger  shipper  or  powerful  politician;  Laurel 
Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co.  66  L.R.A.  453,  which  holds  contract  between 
carrier  and  manufacturer  to  maintain  same  rates  on  goods  shipped  by  him  be- 
tween competitive  points  as  are  maintained  from  other  points  where  same  fac- 
tories are  located  not  a  forbidden  discrimination;  Central  of  Georgia  R.  Co.  v. 
Augusta  Brokerage  Co.  69  L.R.A.  119,  which  sustains  carrier's  right  to  discrimi- 
nate against  cotton  seed  by  refusing  to  issue  through  bills  of  lading  or  to  fur- 
nish cars  connecting  carriers  if  all  shippers  of  such  commodity  are  treated  alike. 

Cited  in  note  (6  L.R.A. (N.S.)  225)  on  carrier's  right  to  make  discriminating 
rate  for  material  where  finished  product  reshipped. 

Distinguished  in  Baily  v.  Fayette  Gas-Fuel  Co.  193  Pa.  183,  44  W.  N.  C.  508, 
44  Atl.  251,  holding  corporation  supplying  gas  for  heat  and  light,  without 
power  to  make  discrimination  in  prices  according  to  purpose  of  use;  Moser  v. 
Philadelphia,  H.  &  P.  R.  Co.  35  Pa.  Co.  Ct.  '53,  where  a  siding  and  switch  connec- 
tion was  denied  to  a  person  in  same  situation  and  line  of  business  as  that  of 
another  person  to  whom  such  a  switch  and  siding  had  been  given:  Memphis 
News  Pub.  Co.  v.  Southern  R.  Co.  110  Tenn.  708,  63  L.R.A.  150,  75  S.  W.  941, 
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holding  that  carrier  cannot  refuse  to  carry  newspapers  of  one  publisher  on  train 
not  a  special  train  run  under  special  contract  with  another  publisher. 

22   L.   R.   A.   273,   KOPP   v.   REITER,    146   111.   437,   37    Am.    St.   Rep.    156,   34 

N.  E.  942. 
Memorandum   of  sale   *n  <  isl'y  i  nu    statute   of   frauds. 

Cited  in  Shovers  v.  Warrick,  152  111.  362,  38  N.  E.  792,  holding  execution  of 
deed  destroyed  by  grantor  before  delivery  inoperative  as  written  contract  of  sale 
to  satisfy  statute  of  frauds;  Cooper  v.  Thomason,  30  Or.  174,  45  Pac.  296,  hold- 
ing deed  deposited  in  escrow  insufficient,  in  absence  of  memorandum  of  agree- 
ment, to  take  oral  contract  for  sale  of  land  out  of  statute  of  frauds;  Hunter  v. 
•Cobe,  84  Minn.  192,  87  N.  W.  612,  raising,  without  deciding,  question  as  to 
sufficiency  of  written  ratification  to  satisfy  statute  of  frauds;  Koenig  v.  Dohm, 
209  111.  478,  70  N.  E.  1061,  holding  indorsement  by  owner  of  land  of  check 
given  as  first  payment  on  contract  of  sale,  made  in  writing  by  agent  without 
authority,  not  such  memorandum  as  will  satisfy  statute  of  frauds;  Harten- 
bower  v.  Uden,  242  111.  439,  28  L.R.A.(N.S.)  741,  90  N.  E.  298,  holding  that  an 
authorization  in  writing  to  sell  common  realty  is  not  a  sufficient  memorandum 
of  the  sale  made  thereunder  to  take  it  out  of  the  statute  of  frauds;  Schneider  v. 
Anderson,  75  Kan.  15,  121  Am.  St.  Rep.  356,  88  Pac.  525,  holding  that  separate 
writings  which  taken  together  disclose  a  complete  contract  in  all  its  terms  may 
:be  enforced  despite  statute  of  frauds  provided  they  relate  to  and  are  connected 
with  the  subject-matter  of  the  contract;  McLaughlin  v.  Mayhew,  6  Ont.  L.  Rep. 
177,  on  whether  a  deed  delivered  in  escrow  can  be  regarded  as  a  note  or  memo- 
randum in  writing  of  a  previous  parol  contract  between  the  parties  for  a  sale 
under  the  t^rms  mentioned  in  the  deed. 

Cited  in  notes  (50  L.  ed.  U.  S.  1033)  on  undelivered  deed  as  memorandum  to 
satisfy  statute  of  frauds;  (6  Eng.  Rul.  Cas.  254)  on  requisites  of  memorandum 
required  by  statute  of  frauds. 

22  L.  R.  A.  276,  Re  GIBBS,  157  Pa.  59,  27  Atl.  383. 
Presumption   as   to   incorporation. 

Followed  without  discussion  in  Pease's  Appeal,   157   Pa.  75,  27  Atl.  386. 

Cited  in  footnote  to  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232,.  which  holds 
j  n  corporation  of  church  society  not  to  be  presumed. 
.Organization   of   de    facto   corporation. 

Cited  in  Marion  Bond  Co.  v.  Mexican  Coffee  &  Rubber  Co.  160  Ind.  562,  65 
N.  E.  748,  holding  corporation  organized  under'  particular  statute  made  a 
.de  facto  corporation  by  including  more  objects  than  statute  permits;  Marion 
Trust  Co.  v.  Bennett,  169  Ind.  358,  124  Am.  St.  Rep.  228,  82  N.  E.  782,  holding 
that  an  existing  corporation  which  has  increased  the  amount  of  its  capital  stock 
is  not  even  a  de  facto  corporation  under  a  law  authorizing  an  increase  of  capital 
stock  of  corporations  created  under  it,  such  corporation  not  purporting  to  bo 
•created  under  such  statute. 

Cited  in  note    (118  Am.  St.  Rep.  254)    on  what  constitutes  a  corporation  de 
facto. 
•What  constitutes  partnership. 

Cited  in  Bradly  v.  Jennings,  201  Pa.  475,  51  Atl.  343,  holding  that  agreement 
to  buy  land  and  divide  into  building  lots,  sharing  profits  equally,  constitutes 
partnership;  Re  Darling,  7  Kulp,  329,  denying  participation  in  profits  to  be 
conclusive  evidence  of  partnership;  Krall  v.  Forney,  182  Pa.  11,  40  W.  N.  C. 
.536,  37  Atl.  846,  holding  that  agreement  to  furnish  money  to  another  as  agent 
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for  purchase  and  sale  of  property,  dividing  profits,  employers  having  power  to 
rescind  without  liability  for  losses,  does  not  establish  partnership;  Wessels  v. 
Weiss,  166  Pa.  495,  36  W.  X.  C.  112,  31  Atl.  247,  holding  loan  under  written 
agreement  for  percentage  of  profits  and  oral  agreement  as  to  interest  not  com- 
pliance with  law  exempting  lender  from  liability  as  general  partner;  Tenner  v. 
Rhoad,  8  Northampton  Co.  Rep.  123,  holding  that  participation  in  profits,  as 
such,  constitutes  one  a  partner;  Re  Beckwith,  130  Fed.  479,  holding  partnership 
relation  established  by  facts  showing  two  engaged  in  joint  business,  to  which 
they  contribute  either  capital,  skill,  or  labor  upon  understanding  that  they  will 
share  in  common;  Biggan  v.  Ogden,  11  Del.  Co.  Rep.  428,  20  Pa.  Dist.  R.  853, 
holding  that  partnership  relation  is  based  on  contract;  Wilson  v.  Allegar,  15 
Luzerne  Leg.  Reg.  63,  holding  that  acts  and  declarations  of  parties  sought  to  be 
charged  may  be  shown  to  prove  existence  of  partnership;  Re  Littman,  159  Fed. 
235,  on  proof  of  partnership. 

Cited  in  notes    (18  L.R.A.(N.S.)    972,   979,   987,  991,   1005,   1077,   108],   1094, 
1102)    on  effect  of  agreement  to  share  profits  to  create  partnership;    (115  Am. 
St.  Rep.  405,  412)   on  what  constitutes  a  partnership;    (19  Eng.  Rul.  Cas.  321) 
on  agreement  to  share  profits  and  losses  in  business  as  a  partnership. 
Corporations. 

Cited  in  United  States  v.  Milwaukee  Refrigerator  Transit  Co.  142  Fed.  255, 
as  defining  a  corporation  to  be  an  artificial  person  created  by  law  as  the  repre- 
sentative of  those  persons  natural  or  artificial  who  contribute  to  or  become  hold- 
ers of  shares  in  the  property  intrusted  to  it  for  a  common  purpose. 

22  L.  R.  A.  283,  ENGEL  v.  XEW  YORK,  P.  &  B.  R.   CO.   160  Mass.  260,   35 

N.  E.  547. 
Master's    responsibility    for    defects    not    nnder    his    control. 

Cited  in  Riley  v.  Tucker,  179  Mass.  192,  60  N.  E.  484,  denying  plumber's  lia- 
bility to  assistant  for  injuries  caused  by  falling  of  staging  in  unfurnished  house; 
Moynihan  v.  King's  Windsor  Cement  Dry  Mortar  Co.  168  Mass.  452,  47  N.  E. 
425,  denying  recovery  for  injuries  due  to  breaking  of  rope  forming  no  part  of 
defendant's  machinery;  Story  v.  Concord  &  M.  R.  Co.  70  X.  H.  369,  48  Atl. 
288,  holding  another  company's  duty  to  repair  tracks  no  defense  to  action  for 
injuries  from  derailment  of  train;  Grand  Trunk  R.  Co.  v.  Tenant,  14  C.  C.  A. 
196,  21  U.  S.  App.  682,  66  Fed.  929,  affirming  recovery  of  trainman  injured 
when  train  running  over  private  track;  Wilson  v.  Valley  Improv.  Co.  69  W.  Va. 
786,  —  L.R.A.(X.S.)  — ,  73  S.  E.  64,  holding  that  master  temporarily  employ- 
ing servants  upon  premises  owned  and  controlled  by  another;  and  without  knowl- 
edge of  defectiveness  of  premises,  is  not  liable  for  injury  to  servant  caused  by 
defects  in  premises;  Lindgren  v.  William  Bros.  Mfg.  Co.  112  Minn.  189,  127  X.  W. 
626,  holding  that  employer  is  not  ordinarily  liable  for  injuries  to  employee 
caused  solely  by  unsafe  place  of  work  which  is  owned  and  controlled  by  third 
persons;  Hawks  v.  Broadwalk  Shoe  Co.  207  Mass.  121,  —  L.R.A. (X.S.)  — ,  92 
X.  E.  1017,  holding  that  tenant  who  maintains  factory  in  third  story  of  building 
is  not  liable  to  employee  injured  by  falling  on  stairway  leading  thereto,  where 
such  stairway  was  used  in  common  by  other  tenants  of  building  and  was  not 
under  such  tenant's  control;  Hyde  v.  Booth,  188  Mass.  291,  74  X.  E.  337,  holding 
that  a  stevedore  is  not  liable  for  death  of  employee  caused  by  defectiveness  of  a 
hatch  on  a  vessel  not  under  his  control  though  the  duty  of  his  employees  is  to 
unload  such  vessels;  Stride  v.  Diamond  Glass  Co.  26  Ont.  Rep.  274,  holding  em- 
ployer not  liable  for  injury  caused  to  servants  by  defects  in  public  road  over 
which  he  had  no  control  though  used  to  large  extent  by  his  employees  in  their 
work. 
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Cited  in  footnote  to  Doyle  v.  Toledo,  S.  &  M.  R.  Co.  54  L.  R.  A.  461,  which 
holds   third   person's   shed   under   railroad   track   comes   within   rule   as   to   fur- 
nishing safe  place. 
Liability  for  defects  not  nnder  defendants  control. 

Cited  in  Chaffee  v.  Consolidated  R.  Co.  196  Mass.  486,  82  N.  E.  497,  holding 
that  the  owner  of  a  car  company  is  liable  to  passengers  for  injury  caused  by 
negligent  collision  of  aiiother  car  though  such  car  and  the  railway  are  under  the 
control  of  another  corporation ;  Collier  v.  Great  Northern  R.  Co.  40  Wash.  644, 
82  Pac.  935,  holding  railroad  company  not  operating  or  controlling  right  of  way 
but  simply  using  same  for  switching  purposes,  not  liable  for  injury  caused  by 
defects  in  such  right  of  way. 
Employers'  statutory  liability  for  defects. 

Cited  in  note  (57  L.  R.  A.  821-823,  825)  on  statutory  liability  of  employers 
for  defects  in  condition  of  their  plant. 

22   L.   R.  A.  287,  NEUFELDER  v.  GERMAN  AMERICAN  INS.  CO.  6  Wash. 

336,  36  Am.  St.  Rep.   166,  33  Pac.  870. 
Garnishment,   -what   subject  to. 

Approved  in  Neufelder  v.  North  British  &  M.  Ins.  Co.  10  Wash.  395,  45  Am. 
St.  Rep.  793,  39  Pac.  110,  holding  valid,  garnishment  by  nonresident  creditors 
of  debt  due  from  foreign  insurance  company  to  insured's  assignee. 

Cited  in  Stone  v.  Drake,  79  Ark.  387,  96  S.  W.  197,  holding  a  debt  due  a  non- 
resident by  a  foreign  corporation  for  labor  done  and  collectable  in  another  state 
is  subject  to  garnishment  in  this  state,  such  corporation  having  an  agent  here. 

Cited  in  note  (44  L.  ed.  U.  S.  212)  on  garnishment  of  debt  due  to  nonresident. 
Situs  of  debt. 

Cited  in  Cross  v.  Brown,  19  R.  I.  227,  33  Atl.  147,  holding  insolvency  proceed- 
ings in  foreign  state  has  no  effect  on  jurisdiction  of  Rhode  Island  courts  over 
debt  having  situs  in  state. 

Cited  in  footnotes  to  Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  27  L.  R.  A.  651, 
which  holds  that  debt  may  be  garnished  at  any  place  where  suit  may  be  brought 
thereon  by  creditor;  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  garnish- 
ment of  wages  in  other  state  by  assignee  of  claim  against  employer  not  conclu- 
sive as  between  assignor  and  employee;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L. 
R.  A.  640,  which  holds  jurisdiction  of  garnishment  of  debt  determined,  not  by 
situs  of  debt,  but  by  liability  of  garnishee  to  be  sued  thereon;  Strause  Bros.  v. 
^tna  Ins.  Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company  for  loss 
in  other  state  without  situs,  where  company  has  agent,  for  "garnishment  pur- 
poses, in  third  state;  Bullard  v.  Chaffee,  51  L.  R.  A.  715,  which  holds  person 
garnishable  only  in  state  where  debt  payable,  if  creditor  resides  there;  Hawley 
v.  Kurd,  52  L.  R.  A.  195,  which  holds  resident  trustee  chargeable  upon  debt 
payable  to  nonresident  in  state  of  his  domicil ;  Tootle  v.  Coleman,  57  L.  R.  A. 
120.  which  holds  right  to  garnish  debtor  not  limited  to  situs  of  chose  in  action; 
Pennsylvania  R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which  holds  that  debt  due  from 
foreign  railroad  company  doing  no  other  business  in  West  Virginia  than  main- 
taining, jointly  with  other  roads,  agency  relating  to  freight  to  be  handled  out- 
side of  such  state  has  no  situs  in  such  state  for  purpose  of  garnishment;  National 
Broadway  Bank  v.  Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident 
to  nonresident  corporation  not  subject  to  attachment  within  state  when  debtor 
is  temporarily  within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either 
of  debtor  or  of  creditor. 

Cited  in  notes   (67  L.R.A.  217)  as  to  where  debt  garnishable;   (3  L.R.A.(N.S.) 
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610)  on  place  of  payment  as  affecting  jurisdiction  to  garnish  debt;    (69  Am.  St, 
Rep.  113,  114,  122)   on  situs  of  debts  for  purposes  of  garnishment  and  of  prop- 
erty in  transit  in  hands  of  carriers. 
Service    of    process. 

Cited  in  Ely  v.  Hartford  L.  Ins.  Co.  128  Ky.  811,  110  S.  W.  265,  holding  a  debt 
due  a  nonresident  may  be  garnished  by  a  creditor  and  recovered  by  bringing  the 
non-resident  before  the  court  by  constructive  service  only. 

Cited  in  footnotes  to  Root  v.  Davis,  23  L.  R.  A.  445,  which  authorizes  gar- 
nishment on  service  by  publication  of  debt  due  from  resident  to  nonresident  of 
county;  Ward  v.  Boyce,  36  L.  R.  A.  549,  which  holds  "trustee  process"  in  other 
state,  to  reach  note  held  by  nonresident  not  personally  served,  ineffectual;  Louis- 
ville &  N.  R.  Co.  v.  Nash,  41  L.  R.  A.  331,  which  holds  invalid,  garnishment 
of  debt  due  nonresident  not  personally  served  in  state 
Pendency  of  another  action  as  luir. 

Cited  in  State  ex  rel.  Puget  Sound  Nat.  Bank  v.  Superior  Court  14  Wash. 
691,  45  Pac.  670,  holding  pendency  of  creditor's  suit  in  another  state  to  attach 
debt  under  insurance  policy,  no  bar  to  action  to  enforce  payment  by  assured's 
assignee,  when  latter  not  party  defendant  to  first  action. 

22  L.   R.  A.  291,  TRINITY   COLLEGE   v.  TRAVELERS'   INS.   CO.    113   N.   a 

244,  18  S.  E.  175. 
Insurable    interest    in    life    of    another. 

Followed  in  Victor  v.  Mills  &  Travelers'  Ins.  Co.  148  N.  C.  116,  16  L.R.A. (N.S.) 
1025,  61  S.  E.  648,  16  Ann.  Cas.  291,  holding  that  a  manufacturing  corporation 
has  no  insurable  interest  in  the  life  of  its  president  to  support  a  policy  thereon 
in  its  favor. 

Cited  in  Powell  v.  Dewey,  123  N.  C.  105,  68  Am.  St.  Rep.  818,  31  S.  E.  381,. 
holding  that  partner  has  no  insurable  interest  in  life  of  copartner,  where  no 
capital  is  invested  and  no  indebtedness  exists;  Hinton  v.  Mutual  Reserve  Fund 
Life  Asso.  135  N.  C.  321,  65  L  R.  A.  165,  47  S.  E.  474,  holding  that  holder 
of  purchase-money  mortgage  has  no  insurable  interest  in  life  of  wife  of  mort- 
gagor who  did  not  join  in  mortgage. 

Cited  in  notes  (54  L.  R.  A.  228)  on  insurable  interest  in  life  of  parent  or 
child  or  other  relative  by  blood;  (25  L.  R.  A.  629)  on  right  to  take  life  in- 
surance for  benefit  of  stranger;  (16  L.R.A.(X.S.)  1021)  on  insurance  on  life  of 
officer  for  benefit  of  corporation;  (128  Am.  St.  Rep.  304)  on  life  insurance  in 
favor  of  persons  having  no  insurable  interest;  (13  Eng.  Rul.  Cas.  355)  on  wager- 
ing policies  and  tfteir  validity. 

Distinguished  in  Albert  v.  Mutual  L.  Ins.  Co.  122  N.  C.  94,  65  Am.  St.  Rep.. 
693,  30  S.  E.  327,  raising,  without  deciding,  question  whether  stepdaughter  has 
insurable  interest  in  life  of  stepmother;  Hardy  v.  ^Etna  L.  Ins.  Co.  152  X.  C. 
291,  67  S.  E.  767,  upholding  an  assignment  where  the  assignee  though  not  having 
an  insurable  interest  is  not  a  party  to  the  insurance  contract  and  the  assignment 
is  bona  fide  and  not  a  shield  to  a  wagering  agreement. 

22  L.  R.  A.  292,  DEWEY  v.  DETROIT,  G.  H.  &  M.  R.  CO.  97  Mich.  329,  37  Am. 

St.  Rep.  348,  56  N.  W.  756 
Master's     liability     for     injury     to     servant. 

Cited  in  Soderstrom  v.  Holland-Emery  Lumber  Co.  114  Mich.  86,  72  N.  W.. 
13,  denying  recovery  for  death  of  employee  of  mill,  who  piled  lumber  on  dock 
knowing  its  defective  condition;  Cristanelli  v.  Sagiaaw  Min.  Co.  154  Mich.  429,- 
117  N.  W.  910,  holding  master  liable  for  failure  to  provide  safe  place  to  work 
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and  that  it  is  his  duty  to  make  reasonable  provision  for  employee's  protection 
where  his  employment  is  particularly  dangerous. 

Cited  in  notes  (41  L.  R.  A.  123)  on  knowledge  as  element  of  employer's  lia- 
bility to  injured  servant;  (54  L.  R.  A.  102,  129,  161)  on  vice  principalship  as 
determined  with  reference  to  character  of  act  which  caused  injury;  (13  L.R.A. 
(X.S.)  387)  on  liability  of  railroad  to  employee  for  injuries  caused  by  defectively 
loaded  car. 
Due  to  neg-lig-ent  inspection. 

Followed  in  Jarman  v.  Chicago  &  G.  T.  R.  Co.  98  Mich.  138,  57  X.  W.  32, 
denying  fireman's  right  of  recovery  for  injuries  from  projecting  limb  of  tree  on- 
flat  car  negligently  inspected  by  conductor. 

Cited  in  McDonald  v.  Michigan  C.  R,  Co.  108  Mich.  11,  65  N.  W.  597,  affirming 
recovery  by  brakeman  for  injuries  due  to  breaking  of  push  bar,  defective  condi- 
tion of  which  engineer  neglected  to  report;  Budge  v.  Morgan's  L.  &  T.  R.  &  S.  S- 
Co.  108  La.  365,  58  L.  R.  A.  340,  32  So.  535,  sustaining  recovery  for  injuries  to 
brakeman  resulting  from  defective  trucks  under  car  received  from  connecting' 
line;  Lellis  v.  Michigan  C.  R.  Co.  124  Mich.  41,  70  L.R.A.  598,  82  N.  W.  828, 
holding  a  railroad  company  was  not  liable  for  injuries  received  by  an  employee 
because  of  the  improper  loading  of  a  car  where  the  railroad  employed  an  in- 
spector to  see  that  cars  received  were  properly  loaded. 

Cited  in  note  (75  Am.  St.  Rep.  622)  on  liability  of  master  for  negligence  of  in- 
spectors. 

Disapproved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Seeley,  54  Kan.  31,  37  Pac.  104, 
affirming  brakeman's  recovery  for  injuries  due  to  falling  of  smokestack  from  car 
carelessly  inspected. 
! )  IK-   to  act   of   fellow  servant. 

Followed  in  Miller  v.  Michigan  C.  R.  Co.  123  Mich.  376,  82  N.  W.  58,  denying 
recovery  to  section  hand  for  injuries  received  from  lumber  projecting  from  car 
loaded  by  freight  crew  and  inspected  by  station  agent. 

Cited  in  Schroeder  v.  Flint  &  P.  M.  R.  Co.  103  Mich.  222,  29  L.  R.  A.  3253  50 
Am.  St.  Rep.  354,  61  N.  W.  663,  holding  workman  leveling  dirt  on  railroad,  fellow 
servant  of  foreman;  Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich.  209,  27  L.  R.  A. 
270.  61  N.  W.  658,  denying  riveter's  recovery  for  injuries  resulting  from  fall  of 
defective  scaffold,  constructed  by  carpenters  working  under  same  superintendent; 
Balhoff  v.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  592,  holding  sectionmen, 
employed  to  remove  ice  from  track,  not  fellow  servants  of  brakeman ;  Anderson 
v.  Michigan  C.  R.  Co.  107  Mich.  595,  65  N.  W.  585  (distinguished  in  dissenting 
opinion),  holding  negligence  of  sectionmen  in  repairing  track  no  defense  to  action 
against  company  by  trainman  for  personal  injuries;  Frazee  v.  Stott,  120  Mich. 
628,  79  N.  W.  890,  denying  owner's  liability  to  operator  of  rolling  machine  for 
injuries  due  to  misplacement  of  guide  board  by  employees  who  changed  rollers; 
Lellis  v.  Michigan  C.  R.  Co.  124  Mich.  39,  82  N.  W.  828,  holding  switchman  a 
fellow  servant  of  one  employed  to  inspect  loading  of  lumber  cars;  Wickham  v. 
Detroit  United  R.  Co.  160  Mich.  282,  —  L.R.A. (N.S.)  — ,  136  Am.  St.  Rep. 
436,  125  N.  W.  22,  holding  that  master  is  not  liable  for  transitory  negligent  act 
of  co-employee  in  using  proper  tool,  where  master  could  not  have  knowledge  of 
the  negligence;  Henry  v.  Ann  Arbor  R.  Co.  140  Mich.  451,  103  N.  W.  846,  holding 
railroad  company  not  liable  for  injury  to  conductor  caused  by  negligence  of  sta- 
tion agent  in  failing  to  raise  and  securely  fasten  projecting  milk  platform,  the 
agent  in  the  performance  of  such  duty  not  being  a  representative  of  his  master. 

22  L.  R.  A.  297,  LEWIS  v.  WATSON,  98  Ala.  479,  39  Am.  St.  Rep.  82,  13  So.  570. 
Signature    by    another. 

Cited  in  Middlebrook  v.  Barefoot,  121  Ala.  644.  ?5  So.  102,  holding  acknowledg- 
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inent  of  deed  by  grantor,  signing  by  hand  of  another,  sufficient  execution ;  McClen- 
don  v.  Equitable  Mortg.  Co.  122  Ala.  393,  25  So.  30,  holding  husband  and  wife 
acknowledging  signatures  to  mortgage,  though  neither  actually  signed,  sufficient 
recognition  to  give  instrument  validity;  Wright  v.  Forgy,  126  Ala.  392,  28  So. 
198,  holding  valid,  execution  of  bond  by  surety  at  request  of  principal,  who 
placed  mark  after  signature;  Pierce  v.  Dekle,  61  Fla.  392,  54  So.  389,  Ann.  Cas. 
1912  D,  1355,  holding  that  signing  of  sealed  instrument  in  presence  of  and  by 
direction  of  another  is  not  act  of  agent  but  of  party  giving  directions;  Loyd  v. 
Gates,  143  Ala.  233,  111  Am.  St.  Rep.  39,  38  So.  1022,  holding  that  another's  signa- 
ture of  grantor's  name  to  a  deed  accompanied  with  such  grantor's  acknowledgment 
is  an  effectual  signature;  Harwell  v.  Zimmerman,  157  Ala.  477,  47  So.  722,  holding 
signature  of  mortgage  by  mark  accompanied  by  name  written  by  hand  of  another 
to  be  effectual  though  the  words  "his  mark"  do  not  appear  written  as  required  by 
statute. 

Cited  in  footnotes  to  Leonard  v.  Dial,  22  L.  R.  A.  302,  which  holds  express 
direction  to  sign  testatrix's  name  to  will  given  by  answering  "Yes"  to  one  in- 
quiring if  he  shall  sign  for  her;  Walton  v.  Kendrick,  25  L.  R.  A.  701,  which  holds 
statement  by  testator  to  attesting  witness,  that  instrument  not  signed  by  him  is 
his  will  and  that  he  had  it  written,  some  evidence  of  signing  in  his  presence; 
Re  Crawford,  32  L.  R.  A.  77,  which  holds  signature  of  attesting  witness  suffi- 
cient, though  written  by  other  witness;  Morton  v.  Murray,  43  L.  R.  A.  529,  which 
holds  person  bound  by  instrument  written  and  signed  by  another  in  his  presence 
and  by  his  direction. 
Delivery  of  deed  by  filing  for  record. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Co.  v.  Wheeler,  125  Ala.  541,  28  So.  38, 
holding  that  instruction  by  grantor  for  attesting  witness  to  file  deed  for  record 
constitutes  sufficient  delivery;  Napier  v.  Elliott,  146  Ala.  215,  119  Am.  St.  Rep. 
17,  40  So.  752,  holding  that  registration  of  deeds  is  not  conclusive  of  delivery  but 
may  be  rebutted  by  other  evidence  such  as  declarations  of  grantor  made  at  time 
of  execution  and  acknowledgment. 

Cited  in  footnote  to  Robbins  v.  Rascoe,  38  L.  R.  A.  238,  which  holds  delivery 
of  deed  to  deputy  clerk  of  court,  with  instructions  for  proving  it,  passes  title 
to  natural  child  who  is  named  as  grantee. 

Cited  in  notes    (54  L.R.A.  884,  887)   on  delivery  of  deed  to   third  person   for 
record  or  delivery  for  record  by  grantor;    (53  Am.   St.  Rep.  549;    8  Eng.  Rul. 
Cas.  597)  on  effect  of  delivery  of  deed  to  register  for  record. 
Presumption  as  to  time  of  alteration  in  instrument. 

Cited  in  notes  (86  Am.  St.  Rep.  133;  39  L.R.A.(N.S.)   108)  on  presumption  as 
to  time  of  alteration  in  instrument. 
Impeachment  of  title  of  common  grantor. 

Cited  in  note  (47  Am.  St.  Rep.  76)  on  impeachment  of  title  of  common  gran- 
tor. 

22  L.  R.  A.  302,  Ex  parte  LEONARD,  39  S.  C.  518,  18  S.  E.  216. 
Attestation    of    •will. 

Cited  in  Smythe  v.  Irick,  46  S.  C.  307,  32  L.  R.  A.  78,  57  Am.  St.  Rep.  684, 
24  S.  E.  69,  holding  signature  of  attesting  witness  by  hand  of  another  at  her 
request,  in  presence  of  testator  and  other  witnesses,  valid  attestation. 

Cited  in  footnotes  to  Re  Cunningham,  51  L.  R.  A.  642,  which  sustains  will 
signed  by  attesting  witnesses  in  room  adjoining  testator;  Re  Claflin,  58  L.  R,  A. 
261,  which  holds  mere  presence  of  attesting  witnesses  in  same  room  with  each 
other  and  testator  insufficient  unless  they  could  see  each  other  sign. 
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Signing     »y    proxy. 

Cited  in  note   (22  L.  R.  A.  300)   on  signing  by  proxy. 

22  L.  R.  A.  306,  FREDERICKS  v.  NORTHERN  CENTRAL  R.  CO.  157  Pa.  103, 

27  Atl.  689. 
Carrier's    liability    for   accidents To    passenger. 

Cited  in  Wood  v.  Pennsylvania  H.  Co.  16  Pa.  Co.  Ct.  294,  4  Pa.  Dist.  R.  121, 
36  W.  N.  C.  411,  denying  carrier's  liability  to  passenger  waiting  on  platform  and 
injured  by  collision  with  body  of  one  struck  by  passing  train;  Wanzer  v.  Chip- 
pewa  Valley  Electric  R  Co.  108  Wis.  329,  84  N.  W.  423,  holding  charge  that  street 
car  company  should  use  "utmost  care  and  forethought  for  safety  of  passengers" 
erroneous;  La  Fond  v.  Detroit  Citizens'  Street  R.  Co.  131  Mich.  588,  92  N.  W.  99, 
denying  carrier's  liability  to  one  who  had  just  alighted  from  trolley  car  and  was 
injured  by  rope  which  trespasser  had  tied  to  rear  of  car  and  which  could  not  be 
seen  because  of  darkness;  Boekelcamp  v.  Lackawanna  &  W.  Valley  R.  Co.  232 
Pa.  72,  81  Atl.  93,  holding  that  railroad  is  bound  to  exercise  "strictest  vigilance" 
in  receiving  and  conveying  passengers;  Moss  v.  Lancaster  &  Y.  Furnace  Street 
R.  Co.  23  Lane.  L.  Rev.  302,  holding  that  carrier  must  use  utmost  care  which 
human  knowledge,  skill  and  foresight  can  provide  to  avoid  injury  to  passengers; 
Barlick  v.  Baltimore  &  0.  R.  Co.  41  Pa.  Super.  Ct.  90,  holding  that  burden  is 
upon  passenger  seeking  to  recover  for  personal  injuries  to  prove  negligence,  or 
facts  from  which  presumption  of  negligence  may  be  inferred;  Stanford  v.  Chester 
Traction  Co.  11  Del.  Co.  Rep.  243,  holding  that  merely  showing  presence  of  banana 
peel  on  car  floor  imports  no  negligence  on  part  of  carrier,  unless  put  there  by 
servants  or  it  is  shown  that  they  knew  of  it. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which  holds 
burden  of  showing  freedom  from  negligence  on  carrier,  where  passenger  proves, 
that  he  was  injured  by  the  running  and  kicking  of  the  horses,  which  driver  could 
not  control;  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presumption  of 
negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator  ap- 
pliance. 

Cited   in  notes    (55   L.R.A.   719)    on   carrier's   liability  for  assault  upon   pas- 
senger by  strikers,  mob,  or  third  persons;    (13  L.R.A.(N.S.)   609)  on  presumption 
of  negligence  from  injury  to  passenger. 
— —  To   employee. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Johnson,  23  Tex.  Civ.  App.  202,  55 
S.  W.  772,  affirming  recovery  for  death  of  brakeman  by  derailment  of  train, 
caused  by  defective  switch;  McGill  v.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  129,. 
85  Am.  St.  Rep.  618,  46  Atl.  684,  holding  that  servant  voluntarily  attempting  to- 
board  runaway  car  assumes  risk  of  injury. 

Distinguished  in  Smith  v.  Fordyce,  190  Mo.  23,  88  S.  W.  679,  holding  carrier 
liable  for  injury  to  servant  caused  by  car  on  main  track  where  such  car  had  no 
brake  in  operating  condition  and  the  side  track  from  which  it  came  was  not 
supplied  with  a  derailing  switch  and  there  had  been  no  malicious  outside  inter- 
ference therewith. 
"When  cansed  by  stranger. 

Cited  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Baker,  50  L.  R.  A.  203.  39  C.  C.  A.. 
239,  98  Fed.  696,  denying  carrier's  liability  to  passenger  for  injury  from  negligent 
operation  of  derrick  by  employees  of  state  board;  Delaware,  L.  &  W.  R.  Co.  v. 
Troxell,  105  C.  C.  A.  593,  183  Fed.  377,  holding  that  railroad  is  not  liable  to 
brakeman  for  injuries  caused  by  cars  left  on  siding  starting  up  because  brakes- 
were  released  by  unknown  person,  upon  ground  that  derailing  switch  as  addi- 


22  L.R.A.  30C]  L.  E.  A.  CASES  AS  AUTHORITIES.  954 

tional  safeguard  was  not  supplied;  Xoe  v.  Rapid  R.  Co.  133  Mich.  162,  94  N. 
W.  743,  (dissenting  opinion),  to  the  point  that  precautions  need  not  be  taken  by 
carrier  to  prevent  criminal  acts  of  strangers  which  could  not  have  been  foreseen 
-In-  any  human  skill  or  knowledge;  Woas  v.  St.  Louis  Transit  Co.  198  Mo.  673,  7 
L.R.A.(X.S.)  235,  96  S.  W.  3017,  8  Ann.  Cas.  584,  holding  carrier  under  no  duty 
to  take  precautions  against  the  malicious  acts  of  strangers  of  which  it  has  no 
foreknowledge;  Wyckoff  v.  Pajaro  Valley  Consol.  R.  Co.  11  Cal.  App.  113,  103 
Pac.  1100,  holding  carrier  not  liable  to  employee  for  injury  caused  by  negligent 
leaving  of  obstruction  on  track  by  former  loading  freight  on  adjoining  track. 

Cited  in  footnotes  to  East  Tennessee,  V.  &  G.  R.  Co.  v.  Kane,  22  L.  R.  A.  315, 
which  holds  failure  to  get  switch  key  from  discharged  employee  does  not  render 
•company  liable  for  his  malicious  misplacement  of  switch;  Haines  v.  Atlantic  City 
R.  Co.  50  L.  R.  A.  862,  which  denies  liability  for  trespasser's  unauthorized  act  in 
raising,  and  then  lowering,  railroad  gates,  injuring  passing  team ;  Harrison  v. 
Sutter  Street  R.  Co.  55  L.  R.  A.  608,  which  denies  presumption  of  negligence  from 
injury  to  street  car  passenger  by  collision  of  car  with  vehicle. 

Cited  in  notes    (3  L.R.A.(N.S.)    319)    on  liability  for   injury  to  passenger  by 
wrongful  act  of  stranger  directed  against  cars  or  passengers  therein;    (97  Am. 
St.  Rep.  527)  on  liability  of  carrier  for  injuries  from  strikers  or  mobs. 
Master's    duty    to    foresee    accident    to    servants. 

Cited  in  footnote  to  Chandler  v.  Kansas  City,  M.  Gas  Co.  62  L.  R.  A.  474,  which 
holds  that  gas  company  giving  strangers  right  to  take  cinders  from  dump,  which 
is  reached  by  track,  does  not  owe  employees  duty  of  anticipating  that  licensees 
•will  take  them  from  track  so  as  to  undermine  it. 
Comment  of  court  upon  evidence. 

Cited  in  Ginder  v.  Bachman,  8  Pa.  Super.  Ct,  413,  43  W.  N.  C.  123,  holding 
comment  of  court  upon  effort  to  traduce  plaintiff's  character  by  hearsay  evi- 
dence, no  error;  Com.  v.  Zuern,  16  Pa.  Super.  Ct.  606,  holding  remarks  of  court 
upon  weight  to  be  given  uncontradicted  evidence  not  error;  Fitzpatrick  v.  Union 
Traction  Co.  206  Pa.  337,  55  Atl.  1050,  holding  statement  by  court  that  plaintiff 
must  show  himself  free  from  contributory  negligence  or  he  cannot  recover  for 
personal  injuries,  error;  Smith  v.  Chester,  10  Del.  Co.  Rep.  426:  Van  Winkle 
v.  Lehigh  Valley  Transit  Co.  26  Montg.  Co.  L.  Rep.  13, — holding  that  it  is  not 
improper  for  judge  to  comment  on  evidence  provided  nothing  is  said  to  bind 
jury;  Knee  v.  McDowell,  25  Pa.  Super.  Ct.  647,  holding  an  expression  of  pro- 
nounced views  as  to  effect  to  be  given  to  evidence  not  reversible  where  the  jury  is 
neither  misled  nor  controlled  but  instructed  to  use  their  own  judgment  and  dis- 
regard court's  opinion. 

22  L.  R.  A.  315,    EAST  TENNESSEE,  V.  &  G.  R.  CO.  v.  KANE,  92  Ga.  187,  18 

S.  E.  18. 
Carrier's    liability. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Johnson,  23  Tex.  Civ.  App.  202,  55  S. 
W.  772,  affirming  recovery  for  death  of  brakeman  by  derailment  of  train  caused 
by  defective  switch. 

Cited  in  note  (22  L.  R.  A.  306)  on  liability  of  railroad  for  accidents  caused  by 
wrongful  act  of  stranger. 
Malicious  acts -of  strangers. 

Cited  in  Thompson  v.  Galveston,  H.  &  S.  A.  R.  Co.  48  Tex.  Civ.  App.  291,  106 
S.  W.  910,  holding  that  because  a  defect  in  track  is  caused  by  malicious  inter- 
ference of  strangers,  the  carrier  is  not  relieved  of  the  duty  of  discovery  of  such 
defect  by  reasonable  inspection  the  same  as  though  otherwise  caused. 
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Cited   in   note    (3   L.R.A.(X.S-)    320)    on   liability   for   injury  to   passenger  by 
wrongful  act  of  stranger  directed  against  cars  or  passengers  therein. 
Evidence    of    character    for    cantlon. 

Cited  in  Atlanta  &  W.  P.  R.  Co.  v.  Smith,  94  Ga.  110,  20  S.  E.  763,  holding 
evidence  as  to  brakeman's  character  for  prudence  inadmissible  in  action  for  per- 
sonal injuries. 
Evidence    of    previous    neg'lig'ence. 

Cited  in  People  v.  Thompson,  122  Mich.  429,  81  N.  W.  344,  holding  prior  acts 
of   carelessness    in    leaving   boilers    unattended,    incompetent;    Central    R.    Co.    y. 
Ross,   107   Ga.   76,   32   S.   E.   904,   holding  admission  of   evidence  as   to  railroad 
company's  prior  acts  of  carelessness  in  killing  stock,  reversible  error. 
Disobedience    of    orders    as    contributory    negligence. 

Cited  in  note   (24  L.  R.  A.  657)   on  disobedience  of  master's  rules  as  contribu- 
tory negligence. 
Duty  of  master  and  servant  as  to  rules. 

Cited  in  note  (43  L.  R.  A.  365)  on  duties  of  master  and  servant  with  regard  to 
rules  promulgated  for  safe  conduct  of  business. 
Duty  of  master  to   foresee  accident   to   servants. 

Cited  in  footnote  to  Chandler  v.  Kansas  City,  M.  Gas.  Co.  62  L.  R.  A.  474, 
which  holds  that  gas  company  giving  strangers  right  to  take  cinders  from  dump, 
which   is  reached  by  track,   does  not  owe  employees   duty  of  anticipating  that 
licensees  will  take  them  from  track  so  as  to  undermine  it. 
Leaving  switchkeys  in  hands  of  discharged  employees. 

Distinguished  in  Nowak  v.  Murray,  127  111.  App.   290,  holding  company  not 
negligent  for  failure  to  take  switch  key  from  discharged  employee  to  whom  such 
key  belonged  and  where  company  had  no  knowledge  of  its  improper  use. 
Use  of  admissions  in  pleadings  of  adverse  party. 

Cited  in  Knowles  v.  New  Sweden  Irrig.  Dist.  16  Idaho,  230,  101  Pac.  81, 
holding  that  admissions  made  in  pleadings  are  "solemn  admissions"  not  requir- 
ing support  of  evidence  by  adverse  party,  and  are  taken  as  true  against  party 
making  them  but  must  be  proven  in  ordinary  manner  if  he  would  rely  on  them 
himself. 
Inference  from  failure  to  produce  evidence. 

Cited  in  Western  &  A.  R.  Co.  v.  Morrison,  102  Ga.  338,  40  L.  R.  A.  90,  66  Am. 
St.  Rep.  173,  29  S.  E.  104    (dissenting  opinion),  majority  holding  it  proper  for 
counsel  to  argue  to  jury  that  prejudicial  inferences  arise  from  carrier's  failure  to 
swear  employee  who  saw  accident. 
.Question     for    jury. 

Cited  in  Atlanta,  K.  &  N.  R.  Co.  v.  Bryant,  110  Ga.  247,  34  S.  E.  350,  holding 
it  question  for  jury  whether  carrier  negligent  in  operations  of  trains;  Milledge- 
ville  v.  Wood,  114  Ga.  371,  40  S.  E.  239,  holding  instruction  that  city's  failure  to 
iill  gullies  in  streets  constitutes  negligence,  error;  Central  R.  Co.  v.  McKenney, 
116  Ga.  17,  42  S.  E.  229,  holding  it  to  be  question  for  jury  whether  train  stopped 
long  enough  for  passenger  to  alight. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  which  holds  it  to  be  question  for  jury  whether  servant  guilty  of  contributory 
negligence  in  continuing  to  use  defective  ladder  to  adjust  dangerous  belt. 

22  L.  R.  A.  319,  MICHIGAN  SHINGLE  CO.  v.  STATE  INVEST.  INS.  CO.  94 

Mich.  389,  53  N.  W.  945. 
Estoppel  of  insurance  company  to  avoid  policy. 

Followed  in  Michigan  Shingle  Co.  v.  Pennsylvania  F.  Ins.  Co.  98  Mich.  611, 
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57  N.  W.  802,  holding  that  receipt  of  premium  with  knowledge  of  violation  of 
"clear  space"  clause  prevents  forfeiture  of  policy. 

Cited  in  McCormick  v.  Royal  Ins.  Co.  163  Pa.  194,  35  W.  N.  C.  28,  29  Atl. 
747,  holding  that  refusal  ,of  insurance  company  to  pay  loss  on  ground  of  change 
in  title  bars  breach  of  "clear  space"  clause  as  subsequent  defense;  Collins  v. 
North  British  &  M.  Ins.  Co.  118  Mich.  282,  76  N.  W.  487,  holding  issuance  of 
policy  with  knowledge  of  location  of  property  estops  company  from  asserting 
breach  of  "clear  space"  clause;  Shotliff  v.  Modern  Woodmen,  100  Mo.  App.  149, 
73  S.  W.  326,  holding  company  estopped  to  take  advantage  of  insanity  clause, 
where  examiner  advised  applicant  to  answer  "no." 

Cited  in  footnotes  to  Mutual  Ben.  L.  Ins.  Co.  v.  Robinson,  22  L.  R.  A.  325, 
which  holds  insurance  company  estopped  to  question  truth  of  answers  deduced 
by  medical  examiner  from  facts  correctly  stated;  Sternaman  v.  Metropolitan  L. 
Ins.  Co.  57  L.  R.  A.  319,  which  denies  insurer's  right  to  rely  on  warranty  by  ap- 
plicant that  answers  properly  recorded,  where  medical  examiner  knew  other- 
wise; Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665.,  which  holds  statement  that  life 
tenant  has  fee-simple  title  to  insured  property  does  not  avoid  policy  where  agent 
knew  facts. 

Cited  in  notes  (16  L.R.A.(N.S-)  1250)  on  parol-evidence  rule  as  to  varying  or 
contracting  written  contracts,  as  affected  by  doctrine  of  waiver  or  estoppel  as 
applied  to  insurance  policies;  (4  L.R.A.(N.S.)  759)  on  vacancy  provisions  of 
insurance  policy  as  affected  by  agent's  representations  or  knowledge;  (107  Am. 
St.  Rep.  107)  on  waiver  of  provisions  of  non-waiver  or  written  waiver  of  con- 
ditions and  forfeitures  in  policies. 

Distinguished  in  Parsons  v.  Lane  (Re  Millers  &  Mfrs.  Ins.  Co.)  97  Minn.  107,  4 
L.R.A.(N.S.)    236,    106    N.    W.    485,    7    Ann.    Cas.    1144,    holding    company    not 
estopped  to  avoid  policy  on  grounds  of  invalidating  facts  existing  at   time  of 
issuance  of  policy  where  the  insurer  has  no  knowledge  of  such  facts. 
Construction   of   policy  as   to   warranty. 

Cited  in  footnote  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A.  398,- 
which  holds  technical  warranties  as  well  as  representations  made  in  application, 
included  in  provision  that  misrepresentations  in  negotiation  of  policy  shall  not. 
be  deemed  material  unless  made  with  actual  intent  to  deceive. 

22  L.  R.  A.  325,  MUTUAL  BEN.  L.   INS.   CO.  v.   ROBISON,   7   C.   C.  A.   444, 

19  U.  S.  App.  266,  58  Fed.  723. 
Estoppel    of    Insurance    company    to    avoid    policy. 

Followed  in  New  York  Acci.  Ins.  Co.  v.  Clayton,  8  C.  C.  A.  214,  19  U.  S.  App, 
304,  59  Fed.  561,  holding  that  classification  of  applicant's  occupation  by  agent 
with  knowledge  of  facts  binds  company. 

Cited  in  American  Employers'  Liability  Ins.  Co.  v.  Barr,  16  C.  C.  A.  54.  32  U. 
S.  App.  444,  68  Fed.  876,  holding  authority  to  solicit  risks  and  possession  of 
blank  policies  vest  agent  writh  apparent  power  to  sell  insurance  without  ap- 
proval of  head  office;  Fireman's  Fund  Ins.  Co.  v.  Norwood.  16  C.  C.  A.  139.  22 
U.  S.  App.  490,  69  Fed.  71,  holding  delivery  of  policies  to  insured  by  agent  who 
consented  to  allow  other  insurance,  waiver  of  condition,  although  permission  not 
indorsed  on  policy;  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A.  54,  40  U.  S.  App. 
530,  77  Fed.  106,  holding  company  estopped  from  setting  up  falsity  of  answer, 
which  agent  inserted,  assuring  applicant  of  correctness;  Glover  v.  National  F. 
Ins.  Co.  30  C.  C.  A.  102,  42  U.  S.  App.  728,  85  Fed.  132,  holding  company  estopped 
to  rely  on  misdescription  of  property  in  application  prepared  by  agent;  Northern 
Assur.  Co.  v.  Grand  View  Bldg.  Asso.  41  C.  C.  A.  210,  101  Fed.  80,  holding  that 
delivery  of  policy  and  receipt  of  premium  with  knowledge  of  breach  of  condition 
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bars  forfeiture;  Mutual  F.  Ins.  Co.  v.  Ward,  95  Va.  245,  28  S.  E.  209,  holding 
that  agent's  knowledge  of  other  insurance  estops  forfeiture  of  policy  by  coru- 
pany;  Shotliff  v.  Modern  Woodmen,  100  Mo.  App.  150,  73  S.  W.  326,  holding  com- 
pany estopped  to  take  advantage  of  insanity  clause  where  examiner  advised  appli- 
cant to  answer  "no." 

Cited  in  footnotes  to  Michigan  Shingle  Co.  v.  State  Invest.  Ins.  Co.  22  L.  R.  A. 
319,  which  holds  forfeiture  for  breach  of  clear-space  warranty  prevented  by 
agent's  knowledge;  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds  state- 
ment that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid  policy 
where  agent  knew  facts;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  319, 
which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers  prop- 
erly recorded,  where  medical  examiner  knew  otherwise. 

Cited  in  notes   (4  L.R.A.  (N.S.)   608)   on  effect  of  agent's  insertion  in  applica- 
tion of  false  answers  to  questions  correctly  answered  by  insured;    (52  Am.  St. 
Rep.  552)  on  estoppel  as  to  mutual  or  membership  life  or  accident  insurance. 
Construction   of   policy   as   to   warranties   or   representations. 

Cited  in  Caruthers  v.  Kansas  Mut.  L.  Ins.  Co.  108  Fed.  492,  holding  that  denial 
of  "serious  illness"  will  not  avoid  policy  because  applicant  once  broke  his  leg: 
Dwyer  v.  Mutual  L.  Ins.  Co.  72  N.  H.  575,  58  Atl.  502,  holding  policy  avoided  by 
insured's  misrepresentation  as  to  last  physician  he  consulted  and  for  what  com- 
plaint. 

Cited  in  footnotes  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A. 
398,  which  holds  technical  warranties,  as  well  as  representations  made  in  appli- 
cation, included  in  provision  that  misrepresentations  in  negotiation  of  policy 
shall  not  be  deemed  material  unless  made  with  actual  intent  to  deceive;  Mutual 
L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which  holds  temporary  sick  headaches 
of  frequent  occurrence,  sufficient  to  make  breach  of  warranty  against  severe, 
protracted,  or  frequent  headache;  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L. 
R.  A.  264,  which  holds  that  person  in  bed  with  cold  may  be  "in  good  health" 
within  meaning  of  policy,  though  pneumonia,  terminating  fatally,  sets  in  soon 
after;  Globe  Mut.  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649,  which  holds  policy 
not  avoided  by  false  statement  that  none  of  applicant's  brothers  are  dead; 
Black  v.  Travelers'  Ins.  Co.  61  L.  R.  A.  500,  which  holds  injury  not  "bodily 
infirmity,"  as  matter  of  law,  unless  physical  health  of  insured  affected. 

Cited  in  notes    (13   L.R.A.(N.S.)    851,  869)    on  effect  of  nonwaiver  agreement 
on  conditions   existing  at   inception  of  policy;    (52   Am.   St.  Rep.   553,   555)    on 
construction   of   mutual   benefit   insurance   policy;    (13   Eng.  Rul.   Cas.    546)    on 
effect  of  representations  by  insured. 
•Conflict    of   laws   as   to    insurance   policies. 

Cited  in  note   (63  L.  R.  A.  841,  849)   on  conflict  of  laws  as  to  contracts  of  in- 
surance. 
Parol    evidence    to    vary    terms    of    policy. 

Cited  in  New  York  L.  Ins.  Co.  v.  McMaster,  30  C.  C.  A.  537,  57  U.  S.  App. 
068,  87  Fed.  69,  denying  admissibility  of  parol  evidence  to  reform  policy,  in 
absence  of  mistake  or  fraud;  McMaster  v.  New  York  L.  Ins.  Co.  40  C.  C.  A. 
129,  99  Fed.  867,  denying  recovery  of  insurance  under  oral  understanding  not 
embodied  in  policy;  Sloss-Sheffield  Steel  &  Iron  Co.  v.  Aetna  L.  Ins.  Co.  74  N. 
J.  Eq.  645,  70  Atl.  380,  holding  parol  evidence  admissible  to  show  what  really 
was  the  contract  of  insurance  entered  into  before  issuance  of  policy  purporting 
to  be  the  evidence  thereof. 
Privileged  communication. 

Cited  in  Butler  v.  Fayerweather,  33  C.  C.  A.  628,  63  U.  S.  App.  120,  91  Fed. 
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461,  holding  attorney  not  required  to  disclose  contents  of  codicil  lie  prepared, 
afterwards   destroyed  by  third   person. 
Judicial     notice     as     to     distance. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  197,  102  Fed.  104, 
holding  that  court  takes  judicial  notice  of  distance  between  two  particular 
places  which  are  well  known;  People  v.  Van  Gaasbeek,  189  N.  Y.  419,  22  L.R.A. 
(N.  S.)  661,  82  N.  E.  718,  12  Ann.  Cas.  745,  on  judicial  notice  as  to  distance  be- 
tween two  established  towns  or  cities;  Harper  Furniture  Co.  v.  Southern  Exp. 
Co.  144  N".  C.  642,  57  S.  E.  458,  12  Ann.  Cas.  924,  holding  that  court  will  take 
judicial  notice  of  distance  between  prominent  business  centers  and  the  railroad, 
connections  and  service  thereof. 

Cited  in  note   (82  Am.  St.  Rep.  447)   on  judicial  notice  of  localities  and  boun- 
daries. 
Residence  of  witness. 

Cited  in  Tomlinson  v.  Moore,  189  Fed.  846,  holding  that  fact  that  person  was 
found  in  certain  place  when  subpoena  was  served  upon  him  is  insufficient  to  show 
that  he  resided  at  such  place;  United  States  v.  Standard  Sanitary  Mfg.  Co.  1ST 
Fed.  234,  holding  that  where  master  is  appointed  to  take  testimony,  any  person 
found  in  district  in  which  he  is  taking  testimony,  who  appears  before  examiner, 
may  be  lawfully  examined. ' 

22   L.   R.   A.   332,   SHOEMAKER  v.    SOUTH   BEND   SPARK   ARRESTER   CO. 

135  Ind.  471,  35  N.  E.  280. 
Collateral  attack  upon  jurisdiction   or  proceedings. 

Cited  in  First  Nat.  Bank  v.  Hanna,  12  Ind.  App.  243,  39  N.  E.  1054,  holding 
averment  of  lack  of  jurisdiction  insufficient  to  overcome  presumption  of  juris- 
diction when  record  discloses  service  of  process;  Bailey  v.  Rinker,  146  Ind.  136r 
45  N.  E.  38,  holding  that  complaint,  in  action  to  impeach  judgment  for  lack 
of  notice,  must  state  matter  set  out  in  record  and  alleged  to  show  defects; 
Boyer  v.  Robertson,  149  Ind.  77,  48  N.  E.  7,  holding  publication  of  notice  to  sell 
real  estate  sufficient  service  upon  heir  to  save  jurisdiction  from  collateral  at- 
tack; Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  150  Ind.  554,  50  N.  E. 
741,  holding  that  one  seeking  to  enjoin  for  illegality  collection  of  assessments 
for  improvements  must  disclose  portion  of  record  showing  proceedings  to  be 
void;  Edwards  v.  Van  Cleave,  47  Ind.  App.  351,  94  N.  E.  596,  holding  that  person 
attacking  judgment  of  court  of  general  jurisdiction  must  show,  that  complaint 
was  insufficient  or  that  court  did  not  have  jurisdiction  of  subject  matter,  or  of 
person. 
Prohibition  against  false  statements  as  to  business. 

Cited  in  footnotes  to  A.  B.  Farquhar  Co.  v.  National  Harrow  Co.  49  L.  R. 
A.  755,  which  sustains  right  to  enjoin  letters  or  notices  by  owner  of  patent 
to  destroy  another's  business  by  threatening  suit  for  infringement;  Marlin 
Firearms  Co.  v.  Shields,  59  L.  R.  A.  310,  which  denies  right  to  injunction 
against  publishing  unjust  and  malicious  criticism  of  manufactured  article. 
Freedom  of  speech,  and  of  press. 

Cited  in  note    (32  L.  R.  A.  834)    on  constitutional  freedom  of  speech  and  of 
the  press. 
Disqualification    of   jndgre. 

Cited  in  note  (25  L.  R.  A.  116)  on  disqualification  of  judge  by  prior  connec- 
tion with  case. 
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Jurisdiction  of  state  courts  :is  to  patents. 

Cited  in  note  (20  Eng.  Rul.  Cas.  9)  on  jurisdiction  of  state  courts  as  to 
patents. 

22  L.  R.  A.  335,  ST.  JOSEPH  &  G.  I.  R.  CO.  v.  PALMER,  38  Neb.  463,  4  Inters, 

Com.   Rep.   494,   56  N.   W.   957. 
Application    of   state    law    to    interstate    commerce. 

Followed  in  Union  P.  R.  Co.  v.  Vincent,  58  Neb.  178,  78  N.  W.  457,  holding 
state  law  applicable  to  interstate  shipments. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  58  Neb.  196,  78  N.  W.  519, 
holding  interstate  telegraph  company  amenable  to  state  laws  for.  discriminating 
rates  for  interstate  service;  Central  R.  Co.  v.  Murphey,  116  Ga.  870,  60  L.  R.  A. 
821,  43  S.  E.  265,  holding  statute  requiring  any  connecting  carrier  of  inter- 
state goods  to  ascertain,  in  case  of  loss  of  goods,  what  carrier  is  responsible, 
within  power  of  state. 

Cited  in  footnotes  to  Solan  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R.  A.  718, 
which  holds  that  state  statute  denying  validity  to  contract  exempting  carrier 
from  liability  cannot  be  regarded  as  regulation  of  commerce,  although  applied 
to  interstate  shipment;  Western  U.  Teleg.  Co.  v.  Howell,  30  L.  R.  A.  158,  which 
sustains  state  law  subjecting  telegraph  companies  to  penalties  for  acts  of  neg- 
ligence entirely  within  state. 
Limitation  of  carrier's  liability. 

Cited  in  Omaha  &  R.  Valley  R.  Co.  v.  Crow,  47  Neb.  91,  66  N.  W.  21,  holding 
instruction  that  shipper  of  stock  riding  on  pass  entitled  to  same  rights  as  other 
passengers  for  hire,  error;  Union  P.  R.  Co.  v.  Metcalf,  50  Neb.  460,  69  N.  W, 
961,  and  Chicago,  B.  &  Q.  R.  Co.  v.  Wolfe,  61  Neb.  510,  86  N.  W.  441,  sustaining 
statute  prohibiting  carriers  from  limiting  liability  for  negligence;  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Western  Hay  &  Grain  Co.  2  Neb.  (Unof.)  786,  90  N.  W. 
205,  denying  right  of  carrier,  receiving  interstate  goods  for  shipment  to  point 
beyond  terminus  of  line  and  collecting  entire  charge  for  carriage,  to  limit  lia- 
bility by  express  contract;  Pennsylvania  Co.  v.  Kennard  Glass  &  Paint  Co. 
59  Neb.  445,  81  N.  W.  372,  declaring  void,  carrier's  contract  made  in  another 
state,  limiting  liability  for  loss  of  glass  by  negligence;  Pittman  v.  Pacific  Exp. 
Co.  24  Tex.  Civ.  App.  598,  59  S.  W.  949,  holding  validity  of  contract  limiting 
carrier's  liability  controlled  by  law  of  place  of  execution;  Whitmack  v.  Chicagot 
B.  &  Q.  R.  Co.  82  Neb.  470,  19  L.R.A.(N.S.)  1017,  130  Am.  St.  Rep.  692,  118  N. 
W.  67,  holding  that  a  common  carrier  cannot  by  limiting  its  liability  for  negli- 
gence to  its  own  line,  absolve  itself  from  liability  for  injury  taking  place  on  a 
connecting  line  caused  by  negligence  while  freight  was  on  ^ts  own  line;  Latta 
v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  97  C.  C.  A.  198,  172  Fed.  854,  as  construing  con- 
stitutional prohibition  against  limitation  of  liability  of  railroads  or  common 
carriers  to  avoid  any  such  attempted  limitation  whatever. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds 
negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  preadjust- 
ment  in  bill  of  lading,  assented  to  by  shipper;  Tecumseh  Mills  v.  Louisville  & 
N.  R.  Co.  49  L.  R.  A.  558,  which  holds  prohibition  against  carriers'  limiting 
liability  inapplicable  to  contract  by  domestic  corporation  in  other  state  for 
transportation  entirely  outside  of  state;  Ullman  v.  Chicago  &  N.  W.  R.  Co. 
56  L.  R.  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Mears  v. 
New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes  carrier  to  stipu- 
late for  exemption  from  liability  for  wet;  Russell  v.  Erie  R.  Co.  67  L.R.A.  433, 
which  sustains  carrier's  right  to  limit  common  law  liability  by  special  contract 
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thereby  exempting  itself  from  liability  for  loss  resulting  otherwise  than  by 
negligence  or  misfeasance. 

Cited  in  note  (88  Am.  St.  Rep.  129,  130)  on  limitation  of  carrier's  liability  in 
bills  of  lading. 

Distinguished  in  Union  State  Bank  v.  Fremont,  E.  &  M.  0.  R.  Co.  66  Neb.  159, 

59  L.  R.  A.  941,  92  N.  W.  131,  holding  that  carrier  entering  joint  contract  with 
another  carrier  for  transportation  of  horses  may  confine  liability  for  negligence 
to  its  own  line;   Fremont,  E.  &  M.  Valley  R.   Co.  v.  Waters,   50   Neb.   598,  70 
N.   W.   225,   holding  that   safe   delivery   of   corn   to   connecting   carrier   relieves 
initial  carrier  from  liability;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Schuldt,  66  Neb. 
47,  92  N.  W.  162,  holding  that  a  contract  by  owner  to  look  after  the  feeding  and 
catering  of  his   stock   in  transit   is  not  an  unconstitutional  limitation   on   the 
carrier's  liability. 

Conflict    of   lavrs   as    to    carrier's    contracts. 

Cited  in  note  (63  L.  R.  A.  525)  on  conflict  of  laws  as  to  carrier's  contracts. 
Liability  of  connecting  carrier  for  loss  beyond  line. 

Cited  in  note  (31  L.R.A.(N.S.)  12,  17,  38,  42,  69,  73)  on  liability  of  connecting 
carrier  for  loss  beyond  own  line. 

22  L.  R.  A.   340,  BRACEVILLE   COAL  CO.  v.   PEOPLE,    147   111.   66,   37   Am. 

St.  Rep.   206,   35  N.  E.   62. 
Statutory    regulation    of    contracts    and    business. 

Cited  in  Ritchie  v.  People,  155  111.  104,  29  L.  R.  A.  82,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  statute  prohibiting  women  to  work  in  factories  more  than 
eight  hours  daily,  unconstitutional;  Re  Morgan,  26  Colo.  444,  47  L.  R.  A.  64, 
77  Am.  St.  Rep.  269,  58  Pac.  1071,  upholding  statute  regulating  hours  of  em- 
ployment in  mines  and  smelting  works;  Harding  v.  People,  160  111.  465,  32  L. 
R.  A.  447,  52  Am.  St.  Rep.  344,  43  N.  E.  624,  declaring  unconstitutional,  stat- 
ute regulating  weighing  of  coal  mined;  Chicago  v.  Netcher,  183  111.  Ill,  48 
L.  R.  A.  264,  75  Am.  St.  Rep.  93,  55  N.  E.  707,  declaring  unconstitutional, 
statute  prohibiting  those  selling  dry  goods  or  drugs  from  dealing  in  meats  or 
vegetables;  Ruhstrat  v.  People,  185  111.  139,  49  L.  R.  A.  183,  76  Am.  St.  Rep. 
30,  57  N.  E.  41,  denying  power  to  prohibit  use  of  national  flag  for  advertising 
purposes;  Bailey  v.  People,  190  111.  33,  54  L.  R.  A.  840,  83  Am.  St.  Rep.  116, 

60  N.   E.   98,   declaring   unconstitutional,   act   prohibiting   more   than   six   from 
sleeping  in  same  room  of  lodging  house  at  same  time;   Adsims  v.  Brenan,   177 
111.  200  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314,  holding  stipulation 
in  contract  for  erection  of  school  building  for  employment  of  union  men  only, 
illegal;    State   ex  rel.   Zillmer   v.   Kreutzberg,    114   Wis.   542,   58   L.   R.   A.   754, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  void,  statute  prohibiting  under 
penalty  discharge  of  employee  for  membership  in  union;  People  ex  rel.  Mcllhany 
v.  Chicago  Live  Stock  Exchange,  170  111.  568,  39  L.  R.  A.  376,  62  Am.  St.  Rep. 
404,   48  N.  E.    1062   holding  void,   law  prohibiting  members   of   stock   exchange 
from   employing   trade   solicitors   not   members   of   association;    Meadowcroft   V. 
People,  163  111.  63,  35  L.  R.  A.  179,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  sustaining 
statute  making  it  crime   for   insolvent  banker   to   receive   deposits;    Bessette   v. 
People,  193  111.  345,  56  L.  R.  A.  562,  62  N.  E.  215,  holding  void,  act  requiring 
horseshoer  to  practice  for  four  years  and  pass  examination   before   doing  busi- 
ness; Re  Day,  181  111.  80,  50  L.  R.  A.  522,  54  N.  E.  646,  declaring  void,  statute 
overriding  rules  of  court  respecting  admission  of  attorneys;   State  v.  Smiley,  65 
Kan.  285,  69  Pac.   199    (dissenting  opinion),  majority  upholding  act  forbidding 
anticompetitive   trade   agreements;    Eden   v.   People,    161    111.   304,   32   L.   R.   A. 
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662,  52  Am.  St.  Rep.  365,  43  N.  E.  1108,  declaring  void,  statute  prohibiting 
barbers  from  doing  business  on  Sunday;  Ex  parte  Northrup,  41  Or.  492,  69 
Pac.  445,  sustaining  statute  making  it  unlawful  to  do  barbering  on  Sunday; 
Josma  v.  Western  Steel  Car  &  Foundry  Co.  249  111.  515,  94  N.  E.  945,  holding 
that  statute  imposing  upon  persons  employing  workmen  coming  from  another's 
place,  different  measure  of  liability  for  deceit  than  is  imposed  upon  other  em- 
ployers, is  invalid  unless  sustainable  as  proper  police  measure;  Tolliver  v.  Bliz- 
zard, 143  Ky.  776,  34  L.R.A.  (N.S.)  894,  137  S.  W.  509,  holding  that  police 
power  does  not  extend  to  prohibition  of  sale  of  harmless  soft  drinks;  State  v. 
Feingold,  77  Conn.  331,  59  Atl.  211,  as  indicating  serious  objections  to  constitu- 
tionality of  the  statutory  regulation  of  business;  People  v.  Steele,  231  111.  346,  14 
L.R.A.(N.S.)  366,  121  Am.  St.  Rep.  321,  83  N".  E.  236,  on  the  constitutional  right 
to  the  full  use  of  one's  powers  and  faculties  and  to  adopt  and  pursue  such  avoca- 
tion or  calling  as  one  may  choose  subject  to  such  restraint  as  is  required  to  in- 
sure the  common  welfare;  People  v.  Richards  &  K.  Mfg.  Co.  1  111.  C.  C.  177,  hold- 
ing a  regulation  of  corporations  under  statute  creating  the  same  which  does 
not  apply  alike  to  all,  corporations  similarly  situated  is  unlawful;  People  v. 
Richards  &  K.  Mfg.  Co.  1  111.  C.  C.  180,  holding  a  classification  of  corporations 
based  only  on  the  source  of  majority  of  expense  is  unlawful  as  not  applying  to 
corporations  of  same  class  and  condition  having  a  different  source  of  expense; 
Jordan  v.  State,  51  Tex.  Crim.  Rep.  538,  11  L.R.A. (N.S.)  608,  103  S.  W.  633,  14 
Ann.  Cas.  616,  holding  statute  prohibiting  payment  of  employees  for  labor  by 
checks  or  writing  redeemable  in  goods  or  merchandise,  to  be  an  interference  with 
the  right  to  contract. 

Cited  in  footnotes  to  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L.R.A.  718, 
which  upholds  act  requiring  examination  and  certificate  from  employing  or  mas- 
ter plumbers;  Toney  v.  State,  67  L.R.A.  286,  which  holds  void,  statute  making  it 
a  misdemeanor  for  one  under  contract  to  labor  to  enter  into  new  contract  with 
third  person  without  former  employer's  consent  and  a  sufficient  excuse. 

Cited  in  notes  (21  L.R.A.  792,  797)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (62  Am.  St.  Rep.  177)  on  protection  of  corporations  from 
special  and  hostile  legislation. 

Distinguished  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A. 
800,  32  S.  W.  5,  sustaining  statute  relieving  insurance  companies  from  liability 
for  full  amount  of  loss  on  baled  cotton. 
Payment   of   wages. 

Cited  in  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  19,  52  L.  R.  A.  822,  82  Am. 
St.  Rep.  605,  59  N.  E.  716,  denying  legislative  right  to  fix  rate  of  wages  for 
.city  labor;  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  447,  56  L.  R.  A.  322, 
76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  statute  requiring  those  issuing 
orders  to  employees  to  redeem  at  face  value;  State  v.  Haun,  61  Kan.  161,  47 
L.  R.  A.  375,  59  Pac.  340,  declaring  illegal,  statute  forbidding  payment  of  wages 
Toy  check;  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  15,  47  L.  R.  A.  343,  78  Am. 
St.  Rep.  17,  59  Pac.  304,  declaring  void,  statute  making  wages  a  lien  on  prop- 
erty of  domestic  corporations;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
423,  23  L.  R.  A.  270,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  upholding  statute  re- 
quiring payment  of  wages  without  discount,  on  discharge  of  employee  by  corpora- 
tion; Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  164,  41  L.  ed.  671,  17  Sup.  Ct. 
Rep.  255,  declaring  unconstitutional  statute,  allowing  recovery  of  attorney's 
fees  from  carrier  for  nonpayment  of  wages  or  injury  to  stock;  Hocking  Valley 
Coal  Co.  v.  Rosser,  53  Ohio  St.  25,  29  L.  R.  A.  390,  53  Am.  St.  Rep,  622,  41 
N.  E.  263,  holding  void,  statute  authorizing  addition  of  attorney's  fees  to  bill 
L.R.A.  Au.  Vol.  III.— 63. 
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of  costs  in  suit  for  wages;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  391,  62 
L.  R.  A.  144,  footnote  p.  136,  66  N.  E.  1005,  which  holds  void,  statute  requiring 
weekly  payment  of  wages;  New  York  C.  &  H.  R.  R.  Co.  v.  Williams,  199  X.  Y. 
125,  35  L.R.A.(N.S.)  560,  139  Am.  St.  Rep.  850,  92  N.  E.  404,  holding  that  statute 
requiring  steam  surface  railways  to  pay  employees  semi-monthly,  in  cash  is  con- 
stitutional. 

Cited  in  footnotes  to  Republican  Iron  &  S.  Co.  v.  State,  62  L.R.A.  136,  which 
holds  statute  requiring  weekly  payment  of  wages  a  violation  of  constitutional  pro- 
vision for  requirement  of  due  process  of  law;  International  Text  Book  Co.  v. 
Weisinger,  65  L.R.A.  599,  which  sustains  statute  prohibiting  assignment  of  future 
wages. 

Cited  in  notes  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes  regulating 
time  and  payment  of  wages;  (122  Am.  St.  Rep.  912)  on  same  point. 

Distinguished  in  Vogel  v.  Pekoe,  157  111.  344,  30  L.  R.  A.  494,  42  N.  E.  386 
(approved   in   dissenting   opinion),   holding   statute   allowing   attorney's   fees   in 
suits  for  wages  constitutional. 
Interference    by    strikers. 

Cited  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  39,  7  Northampton  Co. 
Rep.  260,  granting  injunction  against  strikers  interfering  with  miners;  Vegelahn 
v.  Guntner,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am.  St.  Rep.  443,  44  N.  E.  1077, 
sustaining  injunction  against  intimidation  by  strikers  of  those  seeking  employ- 
ment; L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass.  121,  23  L.R.A.  (N.S.)  1244, 
85  N.  E.  897,  on  the  right  of  employer  to  be  free  from  interference  in  his  employ- 
ment of  men  and  the  corresponding  right  of  the  men  to  seek  and  be  employed 
where  they  wish. 
Equal  protection. 

Cited  in  Starne  v.  People,  222  111.  193,  113  Am.  St.  Rep.  389,  78  N.  E.  61,  hold- 
ing that  a  statutory  regulation  requiring  only  mine  operators  to  provide  wash 
room  and  place  for  employees  to  dry  clothes  is  special  legislation  because  not  re- 
quiring other  occupations  similarly  situated  to  so  provide;  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Mashore,  21  Okla.  286,  96  Pac.  630,  17  Ann.  Cas.  277,  holding  that  stat- 
ute providing  for  recovery  of  attorney's  fee  in  suits  for  personal  services  ren- 
dered by  laborer,  clerk,  servant,  nurse  or  other  person  denies  to  the  defendant  the 
equal  protection  of  the  law. 

Distinguished  in  Lawrence  v.  Rutland  R.  Co.  80  Vt.  389,  15  L.R.A.  (N.S.)   358, 
67  Atl.  1091,  13  Ann.  Cas.  475,  holding  a  statute  requiring  all  corporations  occu- 
pying like  circumstances  and  existing  under  some  conditions  to  pay  employees 
weekly  and  in  money  constitutional. 
"Due  process  of  law"  and  "law  of  the  land." 

Cited  in  Belleville  v.  St.  Clair  County  Turnp.  Co.  234  111. '435,  17  L.R.A. (N.S.) 
1076,  84  N.  E.  1049,  holding  that  the  words  "due  process  of  law"  are  synonymous 
with  "law  of  the  land." 
Property. 

Cited  in  Chicago  v.  Wells,  236  111.  133,  23  L.R.A. (N.S.)  407,  127  Am.  St.  Rep. 
282,  86  N.  E.  197,  as  denning  property;  Massie  v.  Cessna,  239  111.  358,  28  L.R.A. 
(N.S.)  1111,  130  Am.  St.  Rep.  234,  88  N.  E.  152,  holding  the  right  to  labor  for 
and  to  render  services  to  .another  and  the  right  to  dispose  of  the  compensation 
received  therefor  are  property  rights  within  the  meaning  of  the  constitution  \ 
Fidelity  &  C.  Co.  v.  Gibson,  135  111.  App.  298,  holding  that  an  employee  has  a 
right  of  action  against  a  person  who  maliciously  brings  about  his  discharge. 
Liberty. 

Cited  in  State  v.  Smiley,  65  Kan.  284,  67  L.R.A.  920,  69  Pac.  199  (dissenting 
opinion ) ,  on  the  meaning  of  the  word  "liberty"  as  used  in  the  constitution. 
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22   L.   R.  A.   343,   FORCE  v.   GREGORY,   03   Conn.    167,   38   Am.   St.   Rep.   371, 

27  Atl.   1116. 
Skill   required   of   physician   or  surgeon. 

Cited  in  footnote  to  Grainger  v.  Still,  70  L.R.A.  49,  which  holds  that  physician 
improperly  treating  incipient  hip  disease  as  partial  dislocation  of  joint  causing 
great  sickness  and  suffering  to  patient  and  crippling  him  for  life,  cannot  escape 
liability  on  ground  that  result  would  have  been  same  from  disease  alone  without 
his  interference. 

Cited  in  notes   (37  L.R.A.  835)   on  degree  of  care  and  skill  which  physician  or 
surgeon  must  exercise;    (93  Am.  St.  Rep.  657,  660,  661)  on  liability  of  physicians 
and  surgeons  for  negligence  and  malpractice. 
How  tested. 

Cited  in  Grainger  v.  Still,  187  Mo.  214,  70  L.R.A.  55,  85  S.  W.  1114,  holding 
that  doctors  not  of  the  osteopathic  branch  of  medical  practice  are  incompetent 
to  testify  as  to  the  correctness  or  not  of  an  osteopathic  doctor's  treatment  of  a 
case  unless  it  appear  that  their  manner  of  treatment  is  the  same. 

22  L.  R.  A.  346,  ADAMS  v.  TONELLA,  70  Miss.  701,   14  So.   17. 
Assessment   and   collection    of   back    «::  \<-.s 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  73  Miss.  660,  19  So.  91,  holding 
tliiit  state  railroad  commission  has  authority  to  assess  railroad  company  for 
back  taxes;  Galusha  v.  Wendt,  114  Iowa,  604,  87  N.  W.  512,  holding  that  de- 
mand by  county  treasurer  for  back  taxes  amounts  to  assessment;  Galusha  v. 
Wendt,  114  Iowa,  607,  87  N.  W.  512,  holding  procedure  to  collect  back  taxes 
not  void  as  violating  uniformity  of  taxtion;  Powell  v.  McKee,  81  Miss.  233,  32 
So.  919,  sustaining  statute  authorizing  tax  collector  to  assess  such  personal 
property  as  assessor  failed  to  assess. 
Viiiformity  of  method  of  assessment. 

Limited  in  Anderson  v.  Ritterbusch,  22  Okla.  783,  98  Pac.  1002,  as  a  decision 
based  upon  peculiar  provisions  of  Mississippi  constitution. 
Constitutional  equality  as  to  corporate  taxation. 

Cited  in  note    (60  L.  R.  A.  360)    on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 
Equalization    of    assessments. 

Cited  in  Hawkins  v.  Mangum,  78  Miss.  114,  28  So.  872,  denying  that  act 
authorizing  equalization  of  assessments  validates  void  assessment. 

Criticized  in  Wells  County  v.  McHenry,  7  N.  D.  259,  74  N.  W.  241,  denying 
that  failure  of  equalization  board  to  meet  invalidates  proceeding  to  obtain  tax 
judgment. 
Powers  of  board  of  supervisors  over  assessment. 

Approved  in  Tunica  County  v.  Tate,  78  Miss.  299,  29  So.  74,  sustaining  statute 
empowering  board  of  supervisors  to  increase  assessments  for  improvements. 

Cited  in  Adams  v.  Kuhn,  72  Miss.  279,  16  So.  598,  upholding  revenue  agent's 
right  of  appeal  from  order  of  supervisors  disapproving  assessment  for  back 
taxes;  Adams  v.  Clarke,  80  Miss.  155,  31  So.  216,  holding  decision  of  supervisors 
dismissing  assessment  for  back  taxes  not  res  judicata;  Hancock  County  v. 
Simmons,  86  Miss.  314,  38  So.  337,  allowing  increase  of  assessment  under  stat- 
ute after  approval  of  land  roll  only  on  the  erection  of  improvements  on  the 
property  subjected  to  the  increase  where  change  of  assessment  is  only  author- 
ized in  case  of  'increase  of  value  by  the  erection  of  improvements." 

Cited  in  note  (8  L.R.A.  (N.S.)  549)  on  increase  in  proportion  of  tax  or  as- 
sessment on  property  as  impairment  of  vested 'rights. 
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Distribution   of  proceeds   from   sale   of   forfeited   lands. 

Cited  in  footnote  to  Wiant  v.  Hays,  23  L.   R.  A.   82,  which  upholds  court's 
power  to  determine  on  petition  right  to  surplus  proceeds  arising  from  sale  of 
forfeited  school  lands. 
Necessity  of  notice  of  assessment. 

Cited  in  footnote  to  Hodge  v.  Muscatine  County,  67  L.R.A.  624,  which  holds 
notice  of  assessment  or  levy  of  specific  tax  upon  business  of  selling  cigarettes 
unnecessary. 

22  L.  R.  A.  351,  FLEMING  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.   158  Pa. 

130,  38  Am.  St.  Rep.  835,  27  Atl.  858. 
Presnniption    as    to    carrier's    neg-ligrence. 

Cited  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  31,  38  Atl.  416,  holding 
that  fright  of  horse,  due  to  breaking  of  trolley  wire,  raises  no  presumption  of 
company's  negligence;  Ault  v.  Cowan,  20  Pa.  Super.  Ct.  626,  holding  that  injury 
to  passenger  from  torpedo  signal  flying  through  car  window  raises  presumption 
of  carrier's  negligence;  Palmer  v.  Warren  Street  R.  Co.  206  Pa.  579,  63  L.  R.  A. 
509,  56  Atl.  49,  holding  that  presumption  of  negligence  on  part  of  carrier  arises 
when  passenger  is  injured  by  collision  of  two  trolley  cars  of  same  company; 
Clemens  v.  Conestoga  Traction  Co.  24  Lane.  L.  Rev.  109,  holding  that  presump- 
tion of  negligence  arises  from  derailment  of  trolley  car;  Rice  v.  Chicago,  B.  & 
Q.  R.  Co.  153  Mo.  App.  48,  131  S.  W.  374,  holding  that  presumption  of  negli- 
gence arises  in  action  by  passenger  for  injuries  where  railroad  permitted  large 
tree  to  be  upon  its  tracks  into  which  it  negligently  ran  its  train  of  cars; 
Barlick  v.  Baltimore  &  0.  R.  Co.  41  Pa.  Super.  Ct.  91,  holding  that  burden  is 
upon  passenger  seeking  to  recover  for  injuries  to  prove  negligence  or  facts 
from  presumption  of  negligence  may  be  inferred;  Le  Deau  v.  Northern  P.  R.  Co. 
19  Idaho,  715.  34  L.R.A. (N.S.)  727,  115  Pac.  502,  Ann.  Cas.  1912  C,  438,  hold- 
ing that  there  is  no  presumption  of  negligence  where  passenger  was  injured 
by  boulder  rolling  down  mountain  side,  and  striking  him  while  riding  in  train : 
Loehner  v.  North  Chicago  Street  R.  Co.  116  111.  App.  367,  holding  res  ipsa 
loquitur  not  applicable  where  independent  third  person's  agency  contributed 
to  accident. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which 
holds  burden  of  showing  freedom  from  negligence  on  carrier,  where  passenger 
proves  that  he  was  injured  by  the  running  and  kicking  of  the  horses,  which 
driver  could  not  control ;  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains 
presumption  of  negligence  from  injury  to  passenger  by  unexplained  breaking 
of  elevator  appliance;  Harrison  v.  Sutter  Street  R.  Co.  55  L.  R.  A.  608,  which 
denies  presumption  of  negligence  from  injury  to  street  car  passenger  by  collision 
of  car  with  vehicle. 

Cited  in  notes  (7  L.R.A.  (N.S. )  232)  on  presumption  of  negligence  from 
injury  to  passenger  by  missile  from  outside;  (13  L.R.A.(N.S.)  602,  618)  on 
presumption  of  negligence  from  injury  to  passenger. 

22  L.  R.  A.  353,  COM.  v.  LINN,  158  Pa.  22,  27  Atl.  843. 
Ejection    from    car    for    swearing?. 

Cited  in  footnote  to  Robinson  v.  Rockland,  T.  &  C.  Street  R.  Co.  29  L.  R.  A. 
530,  which  authorizes  ejection  of  passenger  from  street  car  for  profanity. 

22  L.  R.  A.  361,  DANTZLER  v.  DE  BARDELEBEN  COAL  &  I.  CO.  101  Ala. 

309,  14  So.  10. 
Employers'   statutory   liability. 

Followed  in   Freeman  v.   Sloss  Sheffield  Steel  &  I.   Co.   137   Ala.   485,   34   So. 
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612,  holding  engineer  in  charge  of  engine  which  operates  steam  shovel  not  one 
"who  has  any  superintendence  intrusted  to  him,"  so  as  to  make  employer  liable 
under  statute  for  injuries  to  employee  resulting  from  engineer's  negligence. 

Cited  in  Culver  v.  Alabama  Midland  R.  Co.  108  Ala.  335,  18  So.  827,  holding 
employer  liable  for  negligent  act  of  engineer  in  allowing  iron  bar  to  fall  upon 
fireman;  Bear  Creek  Mill  Co.  v.  Parker,  134  Ala.  301,  32  So.  700,  holding  com- 
plaint in  action  against  company,  alleging  that  one  issuing  order  to  couple  cars 
failed  to  furnish  sufficient  light,  demurrable;  Hodges  v.  Standard  Wheel  Co. 
152  Ind.  690,  52  N.  E.  391,  denying  recovery  for  negligence  of  fellow  servant 
temporarily  acting  as  foreman;  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  159  Ind. 
93,  59  L.  R.  A.  796,  64  N.  E.  605,  holding  dismissal  of  complaint  alleging  injury 
by  being  thrown  from  hand  car  suddenly  stopped  by  fellow  servant  at  order  of 
foreman,  error;  Southern  P.  Co.  v.  Schoer,  57  L.  R.  A.  709,  52  C.  C.  A.  272,  114 
Fed.  476,  affirming  recovery  for  death  of  fireman  caused  by  engineer's  careless- 
ness in  colliding  with  first  section  of  train;  Southern  Car  &  Foundry  Co.  v. 
Bartlett,  137  Ala.  241,  34  So.  20,  holding  employer's  liability  to  employee  proved 
by  evidence  showing  that  foreman,  whose  orders  employee  was  bound  to  obey, 
ordered  latter  to  remove  bolts  from  shaftings  causing  them  to  fall  upon  him; 
Louisville  &  X.  R.  Co.  v.  Andrews,  ]71  Ala.  205,  54  So.  553,  holding  that  hostler 
was  not  engaged  in  act  of  superintendence  under  Code,  1907,  section  3910,  while 
engaged  in  manual  labor  of  lowering  push  bar;  Williamson  Iron  Co.  v.  Mc- 
Queen, 144  Ala.  274,  40  So.  306,  holding  that  employees  having  charge  of  all 
men  on  night  shift  and  under  the  direction  of  whom  the  furnaces  are  filled, 
exercise  acts  of  superintendence  within  meaning  of  statute  making  master 
liable  for  their  negligence  therein;  Sloss-Sheffield  Steel  &  I.  Co.  v.  Holway,  144 
Ala.  285,  40  So.  211,  holding  master  liable  to  servant  injured  through  negligent 
construction  of  scaffold  by  other  servant  who  did  the  wrork,  under  superintend- 
ent to  whom  the  work  was  delegated  and  who  failed  to  inspect  and  see  that  it 
was  properly  done;  Smith  v.  Pioneer  Min.  &  Mfg.  Co.  146  Ala.  237,  41  So.  475, 
holding  that  a  foreman  acting  in  capacity  of  a  laborer  who  has  just  momen- 
tarily laid  down  his  work  is  not  at  the  time  in  the  exercise  of  superintendence 
making  master  liable  for  negligence  while  so  acting;  Sloss-Sheffield  Steel  & 
Iron  Co.  v.  Green,  159  Ala.  180,  49  So.  301,  holding  under  the  evidence  that  an 
injury  to  mine  employee  caused  by  falling  of  roof  was  the  result  of  failure  of 
employee  entrusted  with  stiperintendence  to  properly  inspect  roof  to  prevent 
falling  and  that  the  negligence  occurred  while  he  was  in  the  exercise  of  such 
superintendence;  Woodward  Iron  Co.  v.  Curl,  153  Ala.  230,  44  So.  969,  holding 
one  whose  only  duty  was  to  check  speed  of  a  tram  car  was  not  a  superintendent. 

Cited  in  note  (58  L.  R.  A.  38,  48)  on  statutory  liability  of  employers  for 
negligence  of  employees  exercising  superintendence. 

Distinguished  in  Southern  R.  Co.  v.  Cheaves,  84  Miss.  576,  36  So.  691,  on 
statutory  differences  holding  that  servant  may  recover  where  injured  through 
negligence  of  co-employee  entrusted  with  superintendence  though  at  time  of  injury 
the  co-employee  was  not  in  actual  exercise  of  superintendence  under  which  person 
injured  was  acting. 

—  Pleading;  negligence  of  superintendent   In   giving  order  to  person  in- 
jured. 

Cited  in  Alabama  Steel-Wire  Co.  v.  Clements,  146  Ala.  266,  40  So.  971,  hold- 
ing count  alleging  injury  of  plaintiff  through  negligence  of  person  in  service 
of  defendant  whose  orders  plaintiff  was  bound  to  obey,  to  be  defective  for  failure 
to  allege  negligence  in  giving  order;  Creola  Lumber  Co.  v.  Mills,  149  Ala.  480, 
42  So.  1019,  holding  it  necessary  to  aver  that  order  given  by  person  in  act  of 
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superintendence  to  which  person  injured  was  bound  to  and  did  conform,  was  negli- 
gently guilty. 

Suit   by  personal   representative  of  servant. 

Cited  in  Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg,  141  Ala.  278;  37  So.  395,  hold- 
ing statute  providing  that  personal  representative  may  maintain  action  for 
wrongful  death  to  include  action  for  death  of  servant  caused  by  negligence  of 
master. 

22  L.  R.  A.  364,  NIMS  v.  MT.  HERMON  BOYS'  SCHOOL,   160  Mass.   177,  39 

Am.   St.  Rep.  467,  35  N.  E.   776. 
Ultra   vires   as   defense. 

Approved  in  Johnston  Fife  Hat  Co.  v.  National  Bank,  4  Okla.  31,  44  Pac. 
192,  holding  fraudulent  scheme  of  president  no  defense  to  action  against  bank- 
ing corporation. 

Cited  in  Kelly  v.  Biddle,  180  Mass.  150,  61  N.  E.  821,  holding  copartners  en- 
gaged in  completing  business  of  insolvent  company  estopped  from  setting  up 
ultra  vires  to  action  by  corporation  for  share  of  profits;  Nashua  &  L.  R.  Corp.  v. 
Boston  &  L.  R.  Corp.  164  Mass.  223,  49  Am.  St.  Rep.  454,  41  N.  E.  268,  holding 
ultra  vires  no  defense  to  action  by  one  carrier  against  another  for  its  share  of 
benefits  from  joint  operation;  Chesapeake  &  O.  R.  Co.  v.  Howard,  14  App.  D.  C. 
284,  holding  invalidity  of  lease  of  railroad  for  want  of  power  to  make,  no  de- 
fense to  action  for  personal  injuries;  George  v.  Nevada  C.  R.  Co.  22  Nev.  241, 
38  Pac.  441,  denying  recovery  from  railroad  company  on  contract  to  report  on 
condition  of  mines,  as  company  without  power  to  make  such  contract;  Chicago 
General  R.  Co.  v.  Chicago  City  R.  Co.  87  III.  App.  24,  holding  ultra  vires  no 
ground  for  recovery  for  damages  from  collision,  when  act  not  prohibited  by  law; 
Chesapeake  &  O.  R.  Co.  v.  Howard,  178  U.  S.  160,  44  L.  ed.  1018,  20  Sup.  Ct. 
Rep.  880,  holding  operation  of  train  by  lessee  no  defense,  no  ground  of  ultra 
vires,  to  action  for  injuries  in  wreck  caused  by  defective  wheel ;  Timberlake  v.  Su- 
preme Commandery  U.  0.  G.  C.,  208  Mass.  422,  36  L.R.A.(N.S.)  60],  94  N.  E.  685, 
holding  that  fraternal  insurance  company  whose  attempted  consolidation  with  an- 
other fails  because  ultra  vires,  is  liable  to  members  of  latter  who  pay  their  dues 
and  meet  other  obligations,  except  formality  of  obtaining  membership ;  Smith  v. 
Stoughton,  185  Mass.  333,  70  N.  E.  195,  on  equitable  limitations  to  the  defense 
of  ultra  vires  as  set  up  by  ordinary  corporations  and  doubting  whether  the  rule 
applies  to  municipal  corporations;  Duggan  v.  Peabody,  187  Mass.  351,  73  N.  E. 
206,  as  overruling  defense  of  ultra  vires  to  personal  injury  action:  New  York 
Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co.  192  Mass.  404,  78  N.  E.  463,  holding 
that  the  fact  that  a  contract  otherwise  valid  and  enforceable  is  ultra  vires,  is 
no  defense  to  a  breach  thereof:  Worcester  v.  Worcester  &  H.  Street  R.  Co.  194 
Mass.  231,  80  N.  E.  232,  on  ultra  vires  as  a  defense  to  corporate  liability. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Clafl'y,  36  L.  R.  A.  664,  which  denies 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  law 
ultra  vires. 

Cited  in  notes  (70  Am.  St.  Rep.  168)   on  ultra  vires  contracts  of  private  corpo- 
ration;   (88  Am.  St.  Rep.  788,  789)    on  liability  of  corporations  for  ultra  vires 
acts. 
Service   of   notice   of   intention   to   sue   city. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div.  278,  72  N.  Y.  Supp.  104,  declaring 
void,  statute  requiring  service  of  notice  within  forty-eight  hours  after  accident 
of  intention  to  sue  for  personal  injuries,  as  condition  precedent  of  right  to 
maintain  action. 
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Ratification   of   unauthorized  act. 

Distinguished  in  Kwiechen  v.  Holmes  &  H.  Co.  106  Minn.  153,  19  L.R.A.(N.S.) 
257,  118  N.  W.  668,  holding  that  the  negligent  act  of  a  servant  in  the  manipula- 
tion of  his  own  property  not  in  the  furtherance  of  master's  business  is  not  rati- 
fied by  retention  of  the  servant  after  master's  notice  of  the  negligence. 
Corporate  ratification  of  unauthorized  act. 

Cited  in  Citizens'  Gaslight  Co.  v.  Wakefield,  161  Mass.  439,  31  L.  R.  A.  461,  37 
N.  E.  444,  holding  that  stockholders  of  gas  company  may  ratify  action  of  di- 
rectors in  filing  schedule,  at  meeting  held  after  time  for  filing;  North  Anson 
Lumber  Co.  v.  Smith,  209  Mass.  338,  95  N.  E.  838,  holding  that  failure  of  corpo- 
ration after  knowledge  of  unauthorized  acts  to  repudiate  them  may  signify 
corporate  approval  or  ratification;  White  v.  Apsley  Rubber  Co.  194  Mass.  100, 
8  L.R.A.  (N.S.)  485,  80  N.  E.  500,  holding  corporation  liable  for  tort  of  servants 
acting  within  scope  of  employment  and  for  those  acts  without  such  scope  which 
are  done  with  knowledge  and  accent  of  corporate  officers. 
Constructive  notice. 

Cited  in  Beacon  Trust  Co.  v.  Souther,   183  Mass.  417,  67  N.  E.  345,  holding 
that    brewing    corporation    has    constructive    notice    of    unauthorized    action    of 
president   and   treasurer   in   executing   corporate   note   to   procure   money   which 
was  used  in  corporate  business. 
Liability  of  charitable  institution  for  negligence. 

Cited  in  Winona  Technical  Institute  v.  Slolte,  173  Ind.  49,  89  N.  E.  393,  hold- 
ing that  corporation  conducting  technical  institute  is  liable  to  person  injured 
by  negligence  of  its  servants  while  he  is  engaged  in  making  repairs  on  building. 

22  L.  R.  A.  368,  PENSACOLA  &  A.  R.  CO.  v.  HYER,  32  Fla,  539,  14  So.  381. 
Right    to    obstruct    navigation. 

Cited   in   note    (59   L.   R.   A.   66)    on   right   to   obstruct   or   destroy   rights   of 
navigation. 
Duty  to  keep  open  space  under  bridge  free  from  obstruction. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Yarbrough,  57  Fla.  107,  48  So.  634,  on  the 
absence  of  duty  resting  on  a  railroad  company  to  keep  open  space  below  its 
bridges  over  navigable  streams  free  from  obstructions  present  without  fault  of 
company. 

22  L.  R.  A.  370,  Re  OUILFOYLE,  96  Cal.  598,  31  Pac.  553. 
Sufficiency   ef   signature. 

Cited  in  Scott  v.  Hawk,  107  Iowa,  725,  70  Am.  St.  Rep.  228,  77  N.  W.  467, 
holding  will  executed  by  mark,  signed  within  meaning  of  statute;  Smythe  v. 
Irick,  46  S.  C.  315,  32  L.  R.  A.  81,  57  Am.  St.  Rep.  684,  24  S.  E.  69,  holding 
signature  of  attesting  witness  by  hand  of  another  at  her  request,  in  presence  of 
testator  and  other  witnesses,  valid  attestation;  People  v.  McDaniels,  141  Cal. 
115,  74  Pac.  773,  holding  signature  to  complaint  for  arrest,  by  complainant's 
mark  made  after  his  initials  and  before  surname,  accompanied  by  jurat  of 
justice,  sufficient;  Geraghty  v.  Kilroy,  103  Minn.  288,  114  N.  W.  838,  holding 
that  the  making  of  his  mark  by  testator  to  his  will  with  intention  of  authenti- 
cating it  if  he  be  unable  to  write  is  a  signing  thereof  within  meaning  of  statute; 
also  citing  annotations  to  same  point;  Re  Mullin,  110  Cal.  259,  42  Pac.  645, 
holding  signature  of  will  by  mark  with  full  understanding  was  good. 

Cited  in  footnotes  to  Bush  v.  McFarland,  27  L.  R.  A.  662,  which  holds  signa- 
ture by  another  for  attesting  witness  to  will,  at  his  request  and  in  his  pres- 
ence, insufficient;  'Gillis  v.  Gillis,  30  L.  R.  A.  143  which  holds  competency  of 
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attesting  witness  signing  by  mark  does  not  depend  on  ability  to  identify; 
Sheehan  v.  Kearney,  35  L.  R.  A.  102,  which  upholds  testator's  right  to  adopt 
mark  as  signature  to  will;  Finley  v.  Prescott,  47  L.  R.  A.  695,  which  holds 
good,  unattested  signature  by  mark  for  purpose  of  identifying  maker  as  party; 
Re  Walker,  30  L.  R.  A.  460,  which  holds  signature  of  attesting  witness  writing 
testator's  surname  with  own  initials  insufficient. 

Cited  in  note  (7  L.R.A.  (N.S.)  1195)  on  ability  to  write  as  invalidating  signa- 
ture made  by  mark  or  by  aid  of  another. 

22   L.   R.   A.   374,   NEWARK   PASS.   R.   CO.   v.   BLOCH,   55   N.   J.   L.   605,   27 

Atl.  1067. 
Care    required    in    crossing    railroad    tracks. 

Approved  in  Central  R.  Co.  v.  Smalley,  Gl  N.  J.  L.  279,  39  Atl.  695,  denying 
recovery  to  one  injured  by  driving  upon  track  immediately  after  passing  of 
freight,  without  stopping  to  listen  for  train  approaching  in  opposite  direction. 

Cited  in  Burke  v.  Central  R.  Co.  64  N.  J.  L.  578,  46  Atl.  775,  holding  pedes- 
train  failing  to  look  and  listen  before  crossing  series  of  tracks  chargeable  with 
contributory  negligence;  Conkling  v.  Erie  R.  Co.  63  N.  J.  L.  342,  43  Atl.  666, 
holding  that  failure  of  one  driving  covered  ice-wagon  at  jog  trot  over  macadam- 
ized road,  to  look  until  within  6  feet  of  track,  constitutes  contributory  negli- 
gence; Lindsay  v.  Pennsylvania  R.  Co.  78  N.  J.  L.  707,  75  Atl.  912,  holding  that 
person  about  to  cross  railroad  track  is  bound  to  look  from  point  where  it  would 
be  effective  before  going  upon  track. 

Cited  in  footnote  to  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  which 
holds  passenger  starting  across  intervening  track  after  alighting  not  required  to 
look  and  listen  for  trains. 
Street    car    tracks. 

Approved  in  Adams  v.  Cainden  &  S.  R.  Co.  69  N.  J.  L.  428,  55  Atl.  254,  hold- 
ing driver  of  vehicle  not  negligent  in  turning  on  to  right  hand  track  on  meeting 
car,  also  taking  ordinary  precautions  against  danger  from  over  taking  cars. 

Cited  in  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  693,  33  L.  R.  A.  124 
55  Am.  St.  Rep.  620.  34  Atl.  1094,  denying  it  to  be  negligence  per  se  for  child  to 
cross  tracks  of  street  railway  behind  standing  car,  without  stopping  to  look  and 
listen  for  approaching  car;  Brady  v.  Consolidated  Traction  Co.  64  N.  J.  L.  375 
45  Atl.  805,  denying  child's  recovery  for  injury  from  passing  trolley  car  which 
no  obstacle  obscured;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  108  Wis.  611, 
53  L.  R.  A.  626,  footnote  p.  618,  84  N.  W.  823,  requiring  traveler  to  look  and 
listen  before  crossing  street  car  track  at  place  reasonably  certain  to  effect  pur- 
pose; Woodland  v.  North  Jersey  Street  R.  Co.  66  N.  J.  L.  457,  49  Atl.  479,  holding 
one  not  guilty  of  contributory  negligence  per  se,  in  attempting  to  drive  across 
street  car  track  on  a  walk  on  seeing  approaching  car  250  feet  away;  Connelly  v. 
Trenton  Pass.  R.  Co.  56  N.  J.  L.  703,  44  Am.  St.  Rep.  424,  29  Atl.  438,  holding 
dismissal  of  action  for  injuries  to  one  attempting  to  avoid  wagon  and  colliding 
with  trolley  car  which  approached  without  sounding  gong,  error ;  New  York 
&  G.  L.  R.  Co.  v.  New  Jersey  Electric  R.  Co.  60  N.  J.  L.  58,  38  L.  R.  A.  518,  37 
Atl.  627,  holding  that  failure  of  railroad  company  to  give  signals  upon  approach- 
ing point  where  its  tracks  cross  tracks  of  street-car  company  bars  recovery  from 
latter  for  negligence  in  operating  switch ;  Jewett  v.  Paterson  R.  Co.  62  N.  J.  L. 
427,  41  Atl.  707,  and  McGrath  v.  North  Jersey  Street  R.  Co.  66  N.  J.  L.  314, 
49  Atl.  523,  holding  that  carelessness  of  one  in  not  observing  approaching  car  be- 
fore leaving  walk  to  cross  street  defeats  recovery;  Citizens'  Street  R.  Co.  v. 
Albright,  14  Ind.  App.  438,  42  N.  E.  238,  and  Bass  v.  Norfolk  R.  &  Light  Co. 
100  Va.  7,  40  S.  E.  100,  holding  failure  to  listen  before  crossing  street  railway 
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not  contributory  negligence,  as  matter  of  law;  Cincinnati  Street  R.  Co.  v.  Snell, 
54  Ohio  St.  206,  32  L.  R.  A.  278,  footnote  p.  276,  43  N.  E.  207,  holding  duty  of 
street  car  company  operating  double  track  to  give  warning  of  other  car  approach- 
ing while  passengers  being  discharged ;  Baltimore  Traction  Co.  v.  Helms,  84  Md. 
527,  36  L.  R.  A.  217,  footnote  p.  215,  36  Atl.  119,  holding  attempt  by  one  alight- 
ing from  street  car  to  cross  other  track  without  looking  for  car,  negligence; 
Brown  v.  Plainfield,  68  N.  J.  L.  620,  54  Atl.  824,  holding  pedestrian  guilty  of 
contributory  negligence  in  crossing  tracks  in  front  of  a  trolley  car  approaching 
with  headlight;  San  Antonio  Traction  Co.  v.  Upson,  31  Tex.  Civ.  App.  55,  71  S. 
W.  565,  holding  that  traveler  crossing  street  in  view  of  rapidly  approaching  car 
may  assume  that  it  will  not  be  run  at  excessive  speed,  and  will  be  stopped  if 
necessary  to  prevent  collision;  Richmond  Traction  Co.  v.  Clarke,  101  Va.  380, 
43  S.  E.  618,  holding  driver  not  guilty  of  negligence  in  crossing  street  car  tracks, 
which  he  was  obliged  to  do,  before  car  which  he  saw  approaching  100  yards  away, 
and  which  was  running  at  high  speed;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit 
Co.  120  Iowa,  658,  95  N.  W.  161  (dissenting  opinion),  majority  denying  right  to 
recover  for  death  of  one  who  suddenly  stepped  out  from  behind  long  line  of  covered 
wagons,  which  was  close  to  car  tracks,  and  was  killed  by  rapidly  approaching 
car;  Dow  v.  Des  Moines  City  R.  Co.  148  Iowa,  447,  126  N.  W.  918,  holding  that 
pedestrian  in  crossing  street  railway  track  must  exercise  ordinary  care  and 
prudence  for  his  own  safety;  Hackney  v.  West  Jersey  &  S.  R.  Co.  78  N.  J.  L. 
457,  32  L.R.A.  (N.S.)  270,  78  Atl.  747,  holding  that  person  about  to  drive  across 
street  car  track  is  guilty  of  contributory  negligence  where  he  fails  to  look  before 
attempting  to  cross  but  depends  solely  upon  absence  of  signal  of  approaching 
car ;  Hageman  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L.  281,  65  Atl.  834,  holding 
that  where  obstacles  prevent  view  the  pedestrian  is  under  duty  to  pause  before 
crossing  track  until  such  observation  as  is  requisite  has  been  made;  Bauer  v. 
North  Jersey  Street  R.  Co.  74  N.  J.  L.  626,  65  Atl.  1037,  on  duty  to  look  for 
cars  before  crossing  track  to  the  distance  within  which  cars  proceeding  within 
customary  and  reasonably  safe  speed  would  be  dangerous  to  safety;  Eagen 
v.  Jersey  City,  H.  &  P.  Street  R.  Co.  74  N.  J.  L.  702,  11  L.R.A. (N.S.)  1059, 
67  Atl.  24,  12  Ann.  Cas.  911,  on  the  duty  of  person  about  to  cross  car  tracks 
with  respect  to  observation;  Slater  v.  North  Jersey  Street  R.  Co.  75  N.  J.  L. 
892,  15  L.R.A.  (N.S.)  844,  69  Atl.  163,  holding  that  one  who  in  avoiding  an 
approaching  street  car  in  a  manner  as  was  his  duty,  steps  inadvertently  on  an 
oiled  portion  of  track,  receiving  injury  therefrom  is  not  contributorily  negligent; 
Crenshaw  v.  Ashville  &  B.  Street  R.  &  Transp.  Co.  144  N.  C.  325,  56  S.  E.  945, 
holding  pedestrian  not  in  proper  use  of  care  and  contributorily  negligent  when 
injured  by  walking  into  side  of  car;  Poland  v.  Union  R.  Co.  26  R.  I.  220,  58 
Atl.  653,  holding  that  a  pedestrian  before  crossing  car  tracks  must  exercise  his 
powers  of  observation  to  ascertain  approaching  cars  which  are  within  a  distance 
if  run  at  lawful  speed  to  put  him  in  danger;  Knoxville  Traction  Co.  v.  Brown, 
115  Tenn.  332,  89  S.  W.  319,  holding  that  a  pedestrian  dismounting  and  passing 
behind  a  car  is  under  duty  to  stop,  look  and  listen. 

Cited  in  footnotes  to  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.  R.  A. 
344,  holding  it  not  to  be  negligence  to  cross  street  car  tracks  in  front  of  approach- 
ing car  which  can  be  clearly  seen,  and  where  reasonably  prudent  man  would  un- 
dertake to  cross;  Everett  v.  Lcs  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A.  350, 
which  holds  bicyclist  negligent  in  continuing  on  track  until  struck  by  street  car; 
Hoelzel  v.  Crescent  City  R.  Co.  38  L.  R.  A.  708,  which  requires  pedestrian  to 
stop,  look,  and  listen  before  crossing  electric  railway  track;  Evansville  Streot 
R.  Co.  v.  Gentry,  37  L.  R.  A.  378,  which  holds  that  rule  to  stop,  look,  and  listen 
does  not  strictly  apply  in  crossing  street  railroad  as  it  does  in  case  of  steam  rail- 
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road;  Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A.  300,  which  holds 
failure  to  look  and  listen  before  crossing  street  car  track  at  public  crossing  not 
negligence  per  se. 

Cited  in  note   (15  L.R.A.  (N.S.)   257)   on  duty  to  look  and  listen  before  cross- 
ing electric  road. 
Statutory  provision   as   to  speed  of  cars. 

Cited  in  footnote  to  Ely  v.  Nashau  Street  R.  Co.  30  L.  R.  A.  303,  which  hold- 
statutory  provision  as  to  speed  in  street  applicable  to  street  railway  company. 
Right  to  use  of  streets. 

Cited  in  Opdycke  v.  Public  Service  R.  Co.  78  N.  J.  L.  586,  29  L.R.A.(N.S.) 
76,  76  Atl.  1032,  holding  that  permission  to  traction  company  for  construction 
of  street  railway  does  not  warrant  construction  of  bridge,  which  is  dangerous  to 
ordinary  traffic;  Indianapolis  Street  R.  Co.  v.  Bolin,  39  Ind.  App.  175,  78  N.  E. 
210,  holding  that  the  right  to  use  of  streets  by  street  car  companies  and  others 
using  vehicles  may  be  exercised  only  with  a  just  regard  to  the  rights  of  others; 
Bremer  v.  St.  Paul  C.  R.  Co.  107  Minn.  330,  21  L.R.A. (N.S.)  892,  120  N.  W. 
382,  distinguishing  between  use  of  street  car  and  steam  railway  track  by  the 
public  and  the  care  required  at  the  respective  crossings. 
Speed  of  cars. 

Cited  in  Smith  v.  Public  Service  Corp.  78  N.  J.  L.  480,  75  Atl.  937,  20  Ann. 
Cas.  151,  holding  that  it  is  not  negligence  to  run  trolley  car  upon  highway  at 
rate  of  speed  which  is  not  incompatible  with  lawful  and  customary  use  of  high- 
way by  others;  Marden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  100  Me.  45,  69 
L.R.A.  302,  109  Am.  St.  Rep.  476,  60  Atl.  530,  holding  that  street  cars  must 
regulate  their  speed  to  be  consonant  with  the  reasonable  use  of  streets  by 
others;  Smith  v.  Minneapolis  Street  R.  Co.  95  Minn.  257,  104  N.  W.  16,  hold- 
ing it  to  be  actionable  negligence  to  run  a  street  car  at  such  a  high  rate  of  speed 
that  pedestrians  and  others  cannot  make  the  customary  and  lawful  use  of  the 
streets;  Searles  v.  Elizabeth,  P.  &  C.  J.  R.  Co.  70  X.  J.  L.  391,  57  Atl.  134. 
holding  that  street  cars  cannot  be  run  at  a  rate  of  speed  incompatible  with  the 
lawful  and  customary  use  of  streets  with  reasonable  safety  by  the  public. 
Questions  for  court  and  jury. 

Cited  in  Bittle  v.  Camden  &  A.  R.  Co.  55  N.  J.  L.  626,  23  L.  R.  A.  287,  28  Atl. 
305,  holding  it  question  for  jury  whether  company  liable  for  blowing  whistle 
unusually  loud,  causing  horse  to  run  away;  Consolidated  Traction  Co  v.  Scott, 
58  N.  J.  L.  685,  33  L.  R.  A.  124,  55  Am.  St.  Rep.  620,  34  Atl.  1094,  holding  rul- 
ing of  court  that  questions  of  negligence  and  contributory  negligence  are  ques- 
tions for  jury,  no  error;  Consolidated  Traction  Co.  v.  Isley,  59  N.  J.  L.  224,  35 
Atl.  896,  and  State  Consolidated  Traction  Co.,  Prosecutor,  v.  Reeves,  58  N.  J- 
L.  576,  34  Atl.  128,  holding  it  question  for  jury  whether  negligence  established ; 
American  Sav.  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  419,  38  Atl.  662,  and  McCor- 
mack  v.  Standard  Oil  Co.  60  N.  J.  L.  245,  37  Atl.  617,  holding  nonsuit  no  error 
when  evidence  shows  no  disputed  fact;  Day  v.  Donohue,  62  N.  J.  L.  382,  41  Atl, 
934,  and  Moore  v.  Charlotte  Electric  Street  R.  Co.  128  N.  C.  460,  39  S.  E.  57, 
holding  nonsuit,  when  evidence  conflicting,  reversible  error;  Stanley  v.  Cedar 
Rapids  &  M.  C.  R.  Co.  119  Iowa,  532,  93  N.  W.  489,  holding  it  question  for  jury 
whether  high  rate  of  speed  and  failure  to  give  signals,  under  circumstances,  con- 
stitute negligence;  Anderson  v.  Central  R.  Co.  68  N.  J.  L.  270,  53  Atl.  391,  and 
Meyer  v.  Madreperla,  68  N.  J.  L.  2GO,  96  Am.  St.  Rep.  536,  53  Atl.  477,  holding 
question  whether  jury  would  have  found  contrary  verdict  controlling  in  review 
of  court's  action  in  giving  peremptory  instruction  for  verdict;  Marple  v.  Topeka 
R.  Co.  85  Kan.  704,  118  Pac.  690,  holding  that  pedestrian  is  not  as  matter  of  law 
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negligent  in  crossing  street  car  tracks  upon  which  car  is  approaching,  provided 
car  is  so  far  away  and  its  apparent  speed  is  such  that  reasonable  prudence  would 
not  forbid  attempt  to  cross;  Peterpole  v.  Public  Service  R.  Co.  81  N.  J.  L.  394, 
79  Atl.  307 ;  Glasco  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  81  N.  J.  L.  472,  7!)  Atl. 
368, — holding  that  where  person  before  crossing  street  car  track  at  stopping 
point  saw  car  coming  rapidly,  it  is  question  for  jury  whether  she  was  guilty 
of  contributory  negligence  in  not  waiting  until  car  passed  before  crossing  track; 
Higgins  v.  Public  Service  R.  Co.  79  X.  J.  L.  475,  76  Atl.  1028,  holding  that  ques- 
tion of  contributory  negligence  was  for  jury  where  person  injured,  before  cross- 
ing electric  railway  track  made  proper  observation  but  was  struck  by  car  run- 
ning at  excessive  rate  of  speed :  Quinn  v.  West  Jersey  &  S.  R.  Co.  78  N.  J.  L. 
541,  74  Atl.  456,  holding  that  upon  any  given  state  of  acts  it  is  for  judge  to 
say  whether  negligence  can  be  legitimately  inferred  and  for  jury  to  say  whether 
it  ought  to  be  inferred;  Zindler  v.  Public  Service  R.  Co.  78  N.  J.  L.  537,  74  Atl. 
478,  holding  that  it  is  question  for  jury  whether  person  who  was  driving  along 
intersecting  street  and  saw  trolley  car  one  block  distant  approaching  at  high 
rate  of  speed,  was  guilty  of  negligence  in  attempting  to  cross  before  arrival  of 
car:  Pilmer  v.  Boise  Traction  Co.  14  Idaho,  345,  15  L.R.A. (N.S.)  266,  125  Am. 
St.  Rep.  161,  94  Pac.  432,  holding  negligence  and  contributory  negligence  a  ques- 
tion for  the  jury  where  partially  blind  and  deaf  person  attempted  in  day  time 
to  cross  track  ahead  of  a  car  about  40  feet  away;  Indianapolis  Street  R.  Co.  v. 
Tenner,  32  Ind.  App.  320,  67  N.  E.  1044  (dissenting  opinion),  on  determination 
of  care  used  in  crossing  street  car  tracks  as  a  function  of  the  jury;  Zolpher  v. 
Camden  &  S.  R.  Co.  69  N.  J.  L.  420,  55  Atl.  249,  holding  that  where  from  the 
facts  established  negligence  may  be  reasonably  inferred  the  jury  shall  determine 
the  existence  or  not  of  negligence;  Vrooman  v.  North  Jersey  Street  R.  Co.  70 
N.  J.  L.  822,  59  Atl.  459,  holding  that  where  there  is  evidence  from  which  negli- 
gence might  be  inferred  by  the  jury  in  the  opinion  of  the  court,  the  question 
^'•ould  be  submitted  to  them;  Ferguson  v.  Central  R.  Co.  71  N.  J.  L.  651,  60 
Atl.  382,  holding  it  error  to  take  case  from  jury  where  different  minds  might 
draw  different  conclusions  from  the  evidence  from  which  defendant's  negligence 
could  reasonably  be  inferred;  Snyder  v.  New  York  &  N.  J.  Teleph.  Co.  73  N.  J. 
L.  538,  64  Atl.  122.  holding  it  error  to  non-suit  when  from  facts  that  jury  could 
reasonably  find  an  inference  of  negligence  could  be  raised;  Mumma  v.  Eastern 
&  A.  R.  Co.  73  N.  J.  L.  660,  65  Atl.  208,  holding  that  where  fair  minded  men 
might  honestly  differ  as  to  conclusions  to  be  drawn  from  facts,  whether  contro- 
verted or  not,  the  question  is  whether  the  jury  might  legitimately  conclude  that 
the  proofs  of  the  plaintiff  show  negligence  of  defendant;  Dederick  v.  Central  R. 
C'o.  74  N.  J.  L.  427,  65  Atl.  833,  holding  it  not  error  to  refuse  nonsuit  where  fair 
minded  men  might  honestly  differ  as  to  conclusions  to  be  drawn  from  facts  pre- 
sented, whether  controverted  or  not;  Nolan  v.  Bridgeton  &  M.  Traction  Co.  74 
X.  J.  L.  563,  65  Atl.  992,  holding  jury  question  to  be  raised  as  to  negligence 
and  contributory  negligence  where  plaintiff  drove  into  hole  made  by  defendant 
fn  a  way  over  his  land,  which  plaintiff  was  using  by  invitation;  Hayward  v. 
North  Jersey  Street  R.  Co.  74  N.  J.  L.  684,  8  L.R.A. (N.S.)  1066,  65  Atl.  737, 
holding  it  error  to  non-suit  when  facts  are  impossible  of  reconciliation;  Bennett 
v.  Busch,  75  N.  J.  L.  244,  67  Atl.  188,  holding  that  where  facts  stated  are  of 
doubtful  inference  a  question  is  raised  thereon  for  the  jury ;  Daggett  v.  North 
Jersey  Street  R.  Co.  75  N.  J.  L.  634,  68  Atl.  179,  holding  that  in  case  of  debatable 
facts  a  question  is  raised  as  to  whether  the  jury  might  reasonably  .conclude  that 
the  proofs  show  defendant  to  be  negligent;  Hummer  v.  Lehigh  Valley  R.  Co. 
75  N.  J.  L.  715,  67  Atl.  1061,  reversing  74  N.  J.  L.  399,  67  Atl.  1061,  hold- 
ing it  error  to  refuse  non-suit  where  plaintiff  fails  to  prove  facts  from  which 
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judge  could  say  that  negligence  could  be  reasonably  inferred;  Tittlebaum  v. 
Progressive  Paper  Box  Co.  77  N.  J.  L.  599,  73  Atl.  500,  holding  the  determina- 
tion of  controverted  questions  of  fact  as  to  negligence  of  master  and  con- 
tributory negligence  of  servant  to  be  for  the  jury;  Spiking  v.  Consolidated  R. 
&  Power  Co.  33  Utah,  325,  93  Pac.  838,  holding  negligence  was  for  jury  when; 
there  were  numerous  witnesses  of  the  striking  of  a  person  in  a  street  by  a  car. 
Right  to  operate  trolley  system. 

Cited  in  State,  Kennelly,  Prosecutor,  v.  Jersey  City,  57  N.  J.  L.  294,  26  L.  R. 
A.  282,  30  Atl.  531,  holding  trolley  system  of  propelling  street  cars  within  public 
easement  over  city  streets. 
Liability   of    master    for   latent    defects. 

Cited  in  Essex  County  Electric  Co.  v.  Kelly,  57  N.  J.  L.  101,  29  Atl.  427,  deny- 
ing liability  to  linemen  for  injuries  received  from  latent  defect  in  telephone 
pole. 

22  L.  R.  A.  379,  LOWE  v.  HARRIS,  112  N.  C.  472,  17  S.  E.  539. 

Second  appeal  in  121  N.  C.  287,  28  S.  E.  535. 
Parol  evidence   to   identify  land   or  complete   description. 

Cited  in  Hemphill  v.  Annis,  119  N.  C.  519,  26  S.  E.  152,  holding  parol  evidence 
inadmissible  to  identify  land  alleged  to  be  conveyed;  Casey  v.  Luken,  43  Ind. 
App.  683,  88  N.  E.  347,  on  meaning  of  "description"  in  rule  that  where  discrip- 
tion  is  indefinite,  the  real  estate  may  be  identified  by  parol. 

Distinguished  in  Harris  v.  Woodard,  130  N.  C.  581,  41  S.  E.  790,  holding  parol 
evidence  inadmissible  to  show  description  in  mortgage  void  for  indefiniteness  of 
description. 
Retroactive   effect   of  statute   extending   term. 

Cited  in  Greer  v.  Asheville,  114  N.  C.  681,  19  S.  E.  635,  holding  incumbent's 
term  not  affected  by  statute  extending  term  ot  office  of  city  marshal. 
Validity  and  effect  of  curative  statutes. 

Annotation  cited  in  Calderwood  v.  Jos.  Schlitz  Brewing  Co.  107  Minn.  473, 
121  N.  W.  221,  on  power  of  legislature  to  legalize  unauthorized  contract. 

Cited  in  footnotes  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds 
unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which  no  obligation  exists;  Kipp  v.  Elwell,  33  L.  R.  A.  435,  which  holds  void, 
statute  for  enforcing  outlawed  judgment  for  taxes;  Barrett  v.  Barrett.  36  L.  R. 
A.  226,  which  sustains  power  to  cure  by  subsequent  statute  mistake  in  taking 
wife's  privy  examination  to  deed  before  husband's  acknowledgment;  Smoot  v. 
People's  Perpetual  Loan  &  Bldg.  Asso.  41  L.  R.  A.  589,  which  sustains  retroactive 
statute  relieving  from  usury  all  contracts  with  loan  associations:  Lindsay  v. 
United  States  Sav.  &  L.  Co.  42  L.  R.  A.  783,  which  denies  validity  of  statute 
attempting  to  legalize  such  transactions  with  loan  associations  as  have  been  held 
invalid  by  court;  Iowa  Sav.  &  Loan  Asso.  v.  Heidt,  43  L.  R.  A.  689,  which  sus- 
tains curative  statute  taking  away  defense  of  usury ;  Merchants'  Bank  v.  Ballou, 
44  L.  R.  A.  306,  which  holds  statute  curing  defects  in  acknowledgment  of  deed 
of  trust  does  not  give  it  priority  over  previous  judgment  lien. 

Cited  in  note  (31  L.R.A.  (N.S.)  1083)  on  constitutionality  of  statutes  curing 
defective  acknowledgments  of  conveyances. 

Distinguished   in   Barnes   v.   Muttnomah   County,    145   Fed.   700,   holding  that 
legislature  has   power  to  cure  by   retrospective   legislation   a  deed   defective   be- 
cause personal  seal  of  grantor  had  been  omitted. 
Operative  effect   of  statute  after   repeal. 

Cited  in  footnote  to  Rosenplanter  v.  Provident  Sav.  Loan  Assur.  Soc.  46  L.  R. 
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A.  473,  which  holds  statute  requiring  notice  of  premium  as  condition  of  forfeit- 
ing policy  for  nonpayment  inoperative  after  repeal. 
Prospective  statutes. 

Cited  in  Jones  v.  Schull,  153  N.  C.  521,  09  S.  E.  498,  to  the  point  that  statute 
providing  for  notice  by  purchaser  at  tax  sale  to  person  in  possession  must  be 
construed  as  prospective  in  operation,  unless  contrary  is  clearly  expressed. 

22  L.  R.  A.  390,  MINNEAPOLIS,  ST.  P.  &  S.  STE.  M.  R.  CO.  v.  HOME  INS.  CO. 

55  Minn.  236,  56  N.  W.  815. 
Insurer's  liability  to  carrier  for   lows. 

Cited  in  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Home  Ins.  Co.  64  Minn.  62, 
66  N.  W.  132,  affirming  carrier's  recovery  under  policy  covering  grain  awaiting 
transportation,  and  lost  through  negligence  of  carrier's  servants;  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Firemen's  Ins.  Co.  62  Minn.  317,  64  N.  W.  902,  re- 
fusing «to  consider  question  of  "continuing  insurance"  as  covering  grain  in  transit, 
because  not  urged  in  brief. 
Insurer's  right  of  subrogation. 

Cited  in  Home  Ins.  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  71  Minn.  299, 
74  N.  W.   140,  holding  one  company  insuring  carrier's  liability  to  shippers  not 
entitled  to  be  subrogated  to  carrier's  rights  against  others  insuring  grain  await- 
ing transportation. 
Parol  evidence  to  vary  written   instrument. 

Cited  in  Lawton  v.  St.  Paul  Permanent  Loan  Co.  56  Minn.  356,  57  N.  W.  1061, 
holding  parol  evidence  inadmissible  to  show  contract  to  be  mere  receipt; 
Johnston  v.  Charles  Abresch  Co.  123  Wis.  137,  68  L.R.A.  938,  107  Am.  St.  Rep. 
995,  101  N.  W.  395,  holding  that  where  the  plaintiff  was  not  a  party  to  the 
policy  at  its  inception,  after  loss  and  notice,  parol  evidence  is  inadmissible  to 
show  that  the  policies  do  not  embody  the  agreement  actually  made. 
Bills  of  lading  as  final  receipts. 

Cited  in  Southard  v.  Minneapolis.  St.  P.  &  S.  Ste.  M.  R.  Co.  60  Minn.  392,  62  N. 
W.  619,  raising,  without  deciding,  question  as  to  effect  of  bills  of  lading  as 
final  receipts  for  transportation  of  freight  over  connecting  lines. 

22  L.  R.  A.  393,  SMITH  v.  McDOWELL,  148  111.  51,  35  N.  E.  141. 
Exception    to    insufficiency    of   answer. 

Cited  in  Farrand  v.  Long,  184  111.  104,  56  N.  E.  313,  holding  that  exceptions 
for  insufficiency  of  unsworn  answers  may  be  filed;  Pearson  v.  Treadwell,  179 
Mass.  468,  61  N.  E.  44,  holding  answers  under  chancery  rules  to  be  treated  as 
pleadings,  and  not  objectionable  for  insufficiency.  ' 

Exercise    of    municipal    powers. 

Cited  in  Hotelling  v.  Chicago,  66  111  App.  292,  upholding  city's  power  to  license 
second-hand  stores. 
Relating-    to    streets. 

Cited  in  John  Anisfield  Co.  v.  Edward  B.  Grossman  &  Co.  98  111.  App.  187, 
declaring  void,  ordinance  allowing  private  company  to  construct  bay  window  over 
walk;  Heineck  v.  Grosse,  99  111.  App.  443,  holding  lease  from  city  of  portion 
of  street  for  stands  invalid;  Mt.  Carmel  v.  Shaw,  52  111.  App.  434,  holding  city 
without  plenary  power  to  remove  shade  trees  along  street;  Freeport  Water  Co. 
v.  Freeport  City,  180  U.  S.  598,  45  L.  ed.  688,  21  Sup.  Ct.  Rep.  493,  upholding 
city's  power  to  contract  for  water  at  rate  fixed  by  ordinance;  Winnetka  v.  Chi- 
cago &  M.  Electric  R.  Co.  107  111.  App.  125,  holding  that  use  of  street  cannot  be 
granted  by  city  to  street  railway  company  if  access  to  abutting  property  is  there- 
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by  cut  off;  Guttery  v.  Glenn,  201  111.  291,  65  N.  E.  305,  denying  right  to  enjoin 
city  from  closing  street  on  ground  of  nuisance,  where  owner's  access  to  his  prop- 
erty not  cut  off,  but  only  rendered  inconvenient;  McWcthy  v.  Aurora  Electric 
Light  &  P.  Co.  202  111.  227,  67  N.  E.  9,  sustaining  right  of  city  to  authorize 
erection  of  electric  light  poles  and  wires  in  street  of  which  it  owns  fee;  Field 
v.  Barling,  149  111.  566,  24  L.  R.  A.  409,  41  Am.  St.  Rep.  311,  37  N.  E.  850,  deny- 
ing city's  power  to  grant  right  to  construct  .bridge  across  public  alley,  cutting 
off  light  and  air;  Chicago  v.  Collins,  175  111.  457,  49  L.  R.  A.  412,  67  Am.  St.  Rep. 
224,  51  N,  E.  907,  declaring  illegal,  ordinance  taxing  private  vehicles;  Cicero 
Lumber  Co.  v.  Cicero,  176  111.  24,  42  L.  R.  A.  703,  68  Am.  St.  Rep.  155,  51  1ST.  E. 
758,  sustaining  city's  power  to  appropriate  certain  streets  for  pleasure  driveways 
only;  McGann  v.  People,  194  111.  539,  62  N.  E.  941,  denying  city's  power  to  pass 
ordinance  granting  right  to  lay  tracks  in  streets,  without  petition  of  abutters; 
Corcoran  v.  Chicago,  M.  &  N.  R.  Co.  149  111.  296,  37  N.  E.  68,  declaring  ordinance 
void  which  authorizes  widening  of  street  for  railroad  purposes:  Pennsylvania 
Co.  v.  Chicago,  181  111.  307,  53  L.  R.  A.  229,  54  N.  E.  825  (dissenting  opinion), 
majority  sustaining  city's  right  to  establish  hack  stands  in  front  of  depots; 
Highway  Comrs.  v.  Drainage  Comrs.  102  111.  App.  161,  holding  that  commis- 
sioners of  highways  are  authorized  to  institute  suit  to  prevent  irreparable  in- 
jury to  highways,  without  authority  from  town;  Conover  v.  Gatton,  251  Ilh  594. 
96  N.  E.  522  (dissenting  opinion),  on  power  of  court  of  chancery  to  enjoin 
highway  commissioners  from  closing  street  contrary  to  law;  Chicago,  R.  I.  & 
P.  R.  Co.  v.  People,  222  111.  435,  78  N.  E.  790,  affirming  120  111.  App.  312,  hold- 
ing that  city  has  no  power  to  grant  railway  right  to  use  street  for  its  tracks 
to  the  exclusion  of  the  public;  State  ex  rel.  Schade  Brewing  Co.  v.  Superior  Ct. 
62  Wash.  Ill,  113  Pac.  576,  holding  that  franchise  to  railroad  to  occupy  part 
of  street  to  exclusion  t>f  public,  cannot  be  upheld  and  its  power  to  vacate  street, 
when  it  was  not  exercised  in  prescribed  manner;  Chicago  &  S.  Traction  Co.  v. 
Illinois  C.  R.  Co.  246  111.  154,  92  N.  E.  583,  holding  that  control  of  municipality 
over  streets  is  not  exclusive,  but  is  subject  to  paramount  power  of  the  state; 
Goodfellow  Tire  Co.  v.  Parks  &  Boulevards  Comr.  (Goodfellow  Tire  Co.  v.  Hurl- 
but)  163  Mich.  254,  30  L.R.A.(N.S.)  1077,  128  N.  W.  410,  holding  that  under 
statute  empowering  commissioners  to  make  rules  for  use  of  boulevard,  and  pro- 
viding that  no  connections  therewith  shall  be  allowed  without  permit,  does  not 
authorize  refusal  of  permit  to  abutting  owner;  DeLand  v.  Dixon  Power  &  L.  Co. 
225  111.  217,  80  N".  E.  125,  holding  void  vacation  of  street  by  council  where  the 
petition  shows  that  it  was  for  the  benefit  of  private  parties;  Chicago  v. 
Verdon,  119  111.  App.  496,  holding  that  the  city  has  no  power  to  grant  exclusive 
right  to  the  use  of  any  part  of  its  streets  for  private  purposes;  Peace  v.  McAdoo, 
110  App.  Div.  15,  96  N.  Y.'Supp.  1039,  holding  invalid  rule  of  police  commis- 
sioners which  prohibited  the  use  of  vehicles  in  parts  of  certain  streets;  People 
ex  rel.  Friend  v.  Wieboldt,  233  111.  577,  84  N.  E.  646,  holding  valid  the  vacation 
of  an  alley  though  the  ownership  thereby  passed  to  an  adjoining  owner;  F.  S. 
Webster  Co.  v.  Frank,  1  111.  C.  C.  534,  holding  that  city  may  authorize  awn- 
ings extending  out  over  sidewalks;  Henderson  v.  Lexington,  132  Ky.  407,  22 
L.R.A.  (N.S.)  36,  111  S.  W.  318,  holding  valid  action  of  city  council  in  closing 
an  alley,  where  record  shows  that  it  was  done  in  the  interest  of  the  public,  and 
no  evidence  shows  any  other  motive;  Fifth  Ave.  Coach  Co.  v.  New  York  City, 
58  Misc.  427,  111  N.  Y.  Supp.  759,  holding  valid  ordinance  prohibiting  adver- 
tising vans,  trucks  or  wagons  in  the  streets;  Harders'  Fire  Proof  Storage  & 
Van  Co.  v.  Chicago,  235  111.  77,  85  N.  E.  245,  14  Ann.  Cas.  536,  on  control  of 
legislature  over  public  streets;  Southern  R.  Co.  v.  Abies,  153  Ala.  536,  45  So. 
234;  Healy  v.  Deering,  231  111.  429,  121  Am.  St.  Rep.  331,  83  N.  E.  226;  Laurel 
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-v.  Rowell,  84  Miss.  440,  36  So.  543, — on  municipal  corporation  as  having  no 
power  to  close  a  street  for  the  benefit  of  private  parties;  Canton  v.  Torrance, 
151  111.  App.  132,  on  permission  to  construct  coal-hole  in  sidewalk  as  being  a 
license  only  to  construct  and  maintain  it  in  a  safe  manner. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies 
right  to  take  away  for  private  use,  abutter's  easement  in  public  alley  by  ordi- 
nance closing  street;  Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies 
city's  power  to  authorize  steam  railroad  in  narrow  highway  devoted  to  whole- 
sale business;  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  permission  to 
use  well  in  city  street,  mere  license  revocable  at  city's  pleasure;  Perry  v. 
Castner,  66  L.R.A.  100,  which  denies  right  of  abutting  owner  even  with  city's 
consent  to  construct  area  to  reach  basement  on  sidewalk  so  that  approach  to 
and  from  it  is  in  front  of  neighbor's  property. 

Cited  in  notes  (26  L.  R.  A.  824)  on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities;  (39  L.  R.  A.  663)  on  municipal  power  over  nuisances 
uffecting  highways  and  waters;  (16  L.R.A.  (N.S.)  1039)  on  right  of  abutter  to 
change  conditions  in  surface  of  street  or  highway;  (22  L.R.A.  (N.S.)  532)  on 
power  of  municipality  as  against  abutting  owner  to  devote  street  or  portion 
thereof  to  private  purposes;  (22  L.R.A.  (N.S.)  926)  on  power  of  municipality 
in  absence  of  express  authority  to  grant  street  franchises;  (32  L.R.A. (N.S.) 
1036)  on  municipal  power  to  require  removal  of  vaults  in  street;  (125  Am.  St. 
Rep.  348)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private 
purpose. 

Distinguished  in  Mt.  Carmel  v.  Shaw,  155  111.  41,  27  L.  R.  A.  582,  46  Am.  St. 
Rep.  311,  39  N.  E.  584,  holding  that  city  may  vacate  strips  on  sides  of  street 
when  street  too  wide;  Pence  v.  Bryant,  54  W.  Va.  271,  46  S.  E.  275,  on  power 
-of  city  council  to  vacate  part  of  the  width  of  a  street  where  public  interest  so 
demands. 

Disapproved   in  Perry  v.   Castner,   124  Iowa,  392,   66  L.R.A.   163,   100  N.  W. 
'84,  2  Ann.   Cas.   363,  on  power  of  city  to  authorize  private  party  to  use  part 
of  street  for  cellar  way. 
Use    of    pleasure    drive    by    heavy    wagons. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  29,  42  L.  R.  A.  705,  68  Am.  St. 
Rep.    155,   51   N.   E.   758,   holding  that   company  may  enjoin   prosecution  of   its 
teamsters  for  using  pleasure  driveAvay  when  other  street  impassable. 
Nuisance  in  street. 

Cited  in  McCormick  v.  South  Park,  150  111.  529,  37  N.  E.  1075,  sustaining 
power  of  park  commissioners  to  prevent  construction  of  balcony  over  street;  Mc- 
Cormick v.  South  Park,  150  111.  530,  37  N.  E.  1075,  raising,  without  deciding, 
-question  whether  construction  of  balcony  would  constitute  nuisance;  Richmond 
V.  Smith,  101  Va.  168,  43  S.  E.  345,  holding  platform  64  feet  long,  12  feet  wide, 
6  feet  high,  erected  in  street,  with  permission  to  maintain  it  for  twelve  days,  and 
to  which  large  crowds  are  attracted,  per  se  a  nuisance;  People  ex  rel.  Kocourek 
v.  Chicago,  193  111.  558,  62  N.  E.  187  (dissenting  opinion),  and  People  ex  re'. 
Kocourek  v.  Chicago,  193  111.  527,  58  L.  R.  A.  860,  62  N.  E.  179  (dissenting 
opinion),  majority  in  each  case  holding  that  supreme  court  will  refuse  to  compel 
removal  of  bridge  arcoss  public  alley,  as  unlawful  obstruction ;  People  ex  rel  v. 
Beardsley  v.  Rock  Island,  215  111.  496,  106  Am.  St.  Rep.  179,  74  N.  E.  437,  on 
sufficiency  of  street  remaining  as  a  circumstance  affecting  question  of  ob- 
struction; John  A.  Tolman  &  Co.  v.  Chicago.  145  111.  App.  240,  on  unauthorized 
permanent  obstruction  of  highway  as  being  a  nuisance  per  se. 
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Cited  in  footnote  to  Costello  v.  State,  35  L.  R.  A.  303,  which  holds  permanent 
appropriation  of  part  of  sidewalk  for  fruit  stand  indictable  nuisance. 

Cited  in  note  (69  Am.  St.  Rep.  273,  275)  on  what  are  purprestures. 
Remedy. 

Cited  in  David  M.  Swain  &  Son  v.  Chicago,  252  111.  626,  38  L.R.A.(N.S.)  768, 
97  N.  E.  247,  holding  that  owner  of  steamboat  line  upon  navigable  river  has  no 
injury  distinct  from  public,  which  will  enable  him  to  maintain  action  because 
bridge  prevents  steamers  from  passing;  Walls  v.  Smith,  167  Ala.  146,  140  Am. 
St.  Rep.  24,  52  So.  320,  holding  that  unless  individual  suffers  injury  peculiar 
to  himself  and  different  from  that  suffered  by  public,  he  cannot  maintain  action 
for  obstructing  highway;  Roloson  v.  Barnett,  243  111.  134,  90  N.  E.  228,  holding 
that  injunction  will  not  lie  to  prevent  obstruction  of  unusued  portion  of  high- 
way until  remedy  at  law  has  been  exhausted;  Cordatos  v.  Chicago,  129  111.  App. 
475,  holding  that  injunction  will  not  lie  to  prevent  city  from  compelling  the 
removal  of  street  stands;  Council  Grove  Twp.  v.  Bowman,  76  Kan.  567,  95  Pac. 
550,  holding  injunction  proper  to  prevent  permanent  obstruction  of  highway; 
State  ex  rel.  Detienne  v.  Vandalia,  119  Mo.  App.  418,  94  S.  W.  1009,  holding 
that  the  state  may  maintain  suit  to  compel  removal  of  obstruction  in  street  by 
private  building  though  it  is  there  by  permission  of  the  city  authorities;  State 
v.  Franklin,  133  Mo.  App.  492,  113  S.  W.  652,  holding  that  the  state  may  main- 
tain a  suit  in  equity  against  a  private  person  to  compel  him  to  remove  an  ob- 
struction from  a  public  highway. 

Cited   in  notes    (7   L.R.A.  (N.S.)    72)    on  injunctive   relief  against  obstruction 
of  highways  by  fences  or  gates;    (69  Am.  St.  Rep.  276,  279,  280)    on  remedies 
for  abatement  of  purprestures;    (19  Eng.  Rul.  Cas.  305)   as  to  when  injunction 
against  nuisance   will   be  granted. 
Injunction   against  abase   of  corporate   privileges. 

Cited  in  Columbian  Athletic  Club  v.  State,  143  Ind.  106,  28  L.  R.  A.  730,  52  Am. 
St.  Rep.  407,  40  N.  E.  914,  sustaining  injunction  restraining  abuse  of  corporate 
privilege  by  conducting  prize  fights. 
Validity  of  ordinances. 

Cited  in  Amboy  v.  Illinois  C.  R.  Co.  236  111.  241,  86  N.  E.  238,  holding  inad- 
missible parol  evidence  as  to  motive  of  council  in  passing  an  ordinance';  Chicago 
v.  Gunning  System,  114  111.  App.  383,  on  purpose  of  an  ordinance  as  affecting 
its  validity. 

22  L.  R.  A.  398,  VIGO  COUNTY  v.  STOUT,  136  Ind.  53,  35  N.  E.  683. 

Courts'    authority    to    provide    places    and    equipment    for    their    business. 

Cited  in  State  ex  rel.  Tippecanoe  County  v.  Flynn,  161  Ind.  561,  6S  N.  E.  159, 
sustaining  court's  power  to  employ  court  clerk  to  prepare  hand  bar  dockets  for 
convenience  of  courts  and  members  of  bar,  and  to  allow  him  reasonable  compensa- 
tion therefor;  State  ex  rel.  Kitzmeyer  v.  Davis,  26  Nev.  380,  68  Pac.  689,  sus- 
taining court's  power  to  provide  and  furnish  courtroom  at  expense  of  state ; 
Stevenson  v.  Milwaukee  County,  140  Wis.  18,  121  N.  W.  654,  17  Ann.  Cas.  901, 
holding  that  circuit  court  has  power  to  appoint  attendants  as  necessary  to  the 
performance  of  its  duties;  Ex  parte  Brown,  166  Ind.  603,  78  N.  E.  553,  holding 
that  the  court  has  inherent  power  to  consider  and  pass  upon  questions  relating 
to  the  duties  of  the  clerk  as  to  its  records  and  papers;  Schmelzel  v.  Ada  County, 
16  Idaho,  35,  21  L.R.A.  (N.S.)  201,  100  Pac.  106,  17  Ann.  Cas.  1226,  holding 
that  bills  for  shaving  and  hair  cutting  of  jurors  are  not  necessary  expenses  of 
holding  court;  Elkhart  County  v.  Albright,  168  Ind.  577,  81  N.  E.  578,  on  in- 
herent power  of  courts  to  provide  such  things  as  are  necessary  in  carrying  on 
their  duties. 
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Cited  in  footnotes  to  White  County  v.  Gwin,  22  L.  R.  A.  402,  which  holds 
circuit  court  not  empowered  practically  to  reconstruct  courthouse;  Dahnke  v. 
People,  39  L.  R.  A.  197,  which  denies  county  board's  power  to  assign  rooms  in 
courthouse  to  different  judges  of  courts  of  record,  as  such  power  rests  with  the 
judges. 
Interference  with  ami  credit  due  other  courts. 

Cited  in  Scott  v.  Runner,  146  Ind.  13,  58  Am.  St.  Rep.  345,  44  N.  E.  755,  deny- 
ing right  to  enjoin  process  of  court  of  equal  jurisdiction;  Bruce  v.  Osgood,  154 
Ind.  379,  56  N.  E.  25,  holding  it  duty  of  court  to  give  full  faith  to  judgment  of 
court  of  co-ordinate  jurisdiction. 

22  L.  R.  A.  402,  WHITE  COUNTY  v.  GWIN,  136  Ind.  562,  36  N.  E.  237. 
Kxercise    of    judicial    powers. 

Cited  in  State  ex  rel.  Tippecanoe  County  v.  Flynn,  161  Ind.  561,  69  N.  E.  159, 
sustaining  court's  power  to  employ  court  clerk  to  prepare  hand  bar  dockets  for 
convenience  of  courts  and  members  of  bar,  and  to  allow  him  reasonable  compen- 
sation therefor;  State  ex  rel.  Kitzmeyer  v.  Davis,  26  Nev.  380,  68  Pac.  689,  sus- 
taining court's  power  to  provide  and  furnish  courtroom  at  expense  of  state; 
Sturdevant  v.  Luzerne  County,  13  Pa.  Dist.  R.  75,  11  Kulp,  191,  holding  that 
court  had  power  to  order  necessary  heating  and  ventilating  apparatus  for  the 
court  room;  State  ex  rel.  Young  v.  Brill,  100  Minn.  514,  111  N.  W.  639,  10  Ann. 
Cas.  425,  on  power  of  court  to  provide  quarters  for  holding  court;  Elkhart 
County  v.  Albright,  168  Ind.  573,  81  N.  E.  578,  holding,  that  legislature  has 
power  to  define  jurisdiction  of  the  circuit  courts;  State  ex  rel.  Gubbins  v. 
Anson,  132  Wis.  476,  112  N.  W.  475,  on  inherent  power  of  courts  to  appoint 
necessary  assistants. 

Cited  in  footnotes  to  Dahnke  v.  People,  39  L.  R.  A.  197,  which  denies  county 
board's  power  to  assign  rooms  in  courthouse  to  different  judges  of  courts  of 
record,  as  such  power  rests  with  the  judges;  Re  Davies,  56  L.  R.  A.  855,  which 
holds  supreme  court  justice  may  be  empowered  to  appoint  referee  to  take  testi- 
mony to  aid  in  suppressing  monopoly. 

Cited  in  note  (22  L.  R.  A.  399)  on  power  of  courts  to  provide  necessary  places 
and  equipment  for  their  business. 

Distinguished   in  Indianapolis  v.   State,   172  Ind.  476,  88  N.  E.   687,   holding 
valid  statute  providing  for  appointment  of  appraisers,  by  the  court,  in  contro- 
versies as  to  street  assessments,  whose  decision  shall  be  final. 
—  Of    noii.i  ml  irin  I    powers. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252,  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  declaring  void,  statute  authorizing  judges  to  ap- 
point managers  of  municipal  wyater  system. 

Cited  in  footnotes  to  Norwalk  Street  R.  Co.'s  Appeal,  39  L.  R.  A.  794,  which 
holds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  judi- 
cial power;  State  ex  rel.  Godard  v.  Johnson,  49  L.  R.  A.  602,  which  holds  void, 
statute  creating  court  of  visitation  empowered  to  regulate  operation  of  railroads ; 
Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  52  L.  R.  A.  150,  which  sustains  stat- 
ute empowering  probate  court  to  direct  mode  of  constructing  telegraph  or  tele- 
phone line  in  street. 

Distinguished  in  Moreau  v.  Monmouth  County,  68  N.  J.  L.  481,  53  Atl.  208, 
holding  statute  imposing  upon  judge  responsibility  of  expending  public  money 
to  construct  or  lease  building  for  courthouse,  void;  State  ex  rel.  Young  v.  Brill, 
300  Minn.  520,  111  N.  W.  639,  10  Ann.  Cas.  425,  holding  that  the  legislature 
cannot  confer  upon  district  judges  the  power  to  appoint  members  of  the  city 
L.R.A.  Au.  Vol.  III.— 62. 
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board  of  control;  Re  County  Comrs.  22  Okla.  447,  98  Pac.  557,  holding  that  the 
legislature   cannot  delegate   to  the   courts,   power   to   fix   the  length   of   term  of 
an  officer. 
Place    at    which    court    may    act. 

Cited  in  Woods  v.  McCay,  144  Ind.  319,  33  L.  R.  A.  98,  43  N.  E.  269,  sustaining 
statute  establishing  court,  to  be  held  at  place  other  than  county  seat;  Selleck  v. 
Janesville,  100  Wis.  161,  41  L.  R.  A.  565,  69  Am.  St.  Rep.  906,  75  N.  W.  975, 
which  denies  that  taking  testimony  at  plaintiff's  house  in  presence  of  court  and 
jury  deprives  court  of  jurisdiction;  Bell  v.  Jarvis,  98  Minn.  112,  107  N.  W. 
547,  8  Ann.  Cas.  938,  holding  that  district  courts  must  hold  their  sessions  at  the 
county  seat  unless  otherwise  authorized  by  statute  or  by  consent  of  the  parties; 
Re  Steele,  161  Fed.  892,  holding  that  judge  holding  court  in  one  district  has  no 
power  to  make  orders  in  bankruptcy  proceedings  in  another  district. 
What  constitutes  a  "court." 

Cited  in  Marsden  v.  Harlocker,  48  Or.  97,  120  Am.  St.  Rep.  786,  85  Pac.  328, 
holding   that   "a   court"   means   the   judges   officially   assembled   at   a   time   and 
place  prescribed  by  law. 
Transaction    of    business    in    judge's    absence. 

Cited  in  United  States  v.  Finnell,  185  U.  S.  248,  46  L.  ed.  895,  22  Sup.  Ct. 
Rep.   633 (    dissenting  opinion),   majority  holding  that  certain  business  may  be 
transacted  in  district  and  circuit  courts  in  absence  of  judge. 
Judicial   notice   of  location   of  county   seat. 

Cited  in  Mode  v.   Beasley,   143   Ind.   323,   42   N.   E.   727,   holding  that  courts 
take  judicial  notice  of  location  of  county  seats. 
Place  of  performance  as  determining  power  to  act. 

Cited  in  note   (33  L.  R.  A.  90)    on  power  of  officials  to  act  as  determined  by 
place  of  performance. 
Injunction    against    void    judgments. 

Cited  in  note   (.31  L.  R.  A.  200)   on  injunctions  against  judgments  for  want  of 
jurisdiction  or  which  are  void. 
Power  of  county  commissioners  as  to  court  house. 

Cited  in  Upton  v.  Strommer,  101  Minn.  99,  311  N.  W.  956,  holding  commis- 
sioners authorized  to  incur  necessary  expense  in  repairing  court  house,  though 
in  excess  of  statutory  limitation  upon  amount  of  tax  levy;  Atty.  Gen.  ex  rel. 
Gibson  v.  Montcalm  County,  141  Mich.  598,  104  N.  W.  792,  holding  that  rebuild- 
ing a  courthouse  destroyed  by  fire  required  two-thirds  vote  of  the  supervisors 
the  same  as  for  the  erection  of  a  new  building. 
Powers  of  county  commissioners  as  to  street  grades. 

Cited  in  Board  of  Comrs.  v.  Mankey,  29  Ind.  App.  57,  63  N.  E.  864,  denying 
authority  of  board  of  county  commissioners  to  cut  grade  in  one  place  to  obtain 
material  for  another. 
Judgment  as  to  one  not  a  party. 

Followed  in  Price  v.  Gwin,  144  Ind.  106,  43  N.  E.  5,  holding  judgment  not 
binding  on  one  not  a  party. 

Cited  in  note   (105  Am.  St.  Rep.  215)   on  who  are  bound  by  judgment  for  or 
against  municipality  or  other  governmental  body  or  its  officers. 
Issue  of  bonds  in  excess  of  valuation. 

Cited  in  Switzerland  County  v.  Reeves,  148  Ind.  475,  46  N.  E.  995,  holding 
bonds  issued  in  excess  of  valuation  for  payment  of  free  gravel  roads  not  within 
constitutional  limitation  of  indebtedness. 
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i 
Insurance    policies     not     taxable. 

Cited  in  State  Tax  Comrs.  v.  Holliday,  150  Ind.  231,  42  L.  R.  A.  833,  49  N.  E. 
14,  holding  exempt  from  taxation,  certain  insurance  policies  not  provided  for  by 
statute. 
Relief  in  eqnity  against  jndg'meuts. 

Cited  in  note  (54  Am.  St.  Rep.  250)  on  relief  in  equity  against  judgments 
and  other  judicial  determinations. 

22  L.  R,  A.  415,  RAMSEY  &  G.  MFG.   CO.  v.  KELSEA,  55  N.  J.  L.   320,  26 

Atl.   907. 
Transfer   of   title   by   delivery. 

Cited  IH  Brigham  v.  Hibbard,  28  Or.  388,  43  Pac.  383,  holding  actual  accept- 
ance not  essential  to  complete  sale  of  shoes  delivered  pursuant  to  contract; 
Com.  v.  Weinstein,  11  Del.  Co.  Rep.  11,  holding  that  question  of  where  sale  is 
made  is  for  jury  where  liquor  dealer  solicited  orders  outside  county,  and  de- 
livered liquor  to  customers  at  residence  and  collected  price. 
— —  To  carrier. 

Cited  in  Ramish  v.  Kirschbraun,  107  Cal.  661,  40  Pac.  1045,  holding  title  to 
eggs  not  transferred  before  delivery  of  bill  of  lading  made  to  vendor,  as  con- 
signee, and  indorsed  to  vendee;  Congdon  v.  Kendall,  53  Neb.  285,  73  N.  W.  659, 
holding  that  delivery  of  machinery  on  board  cars  according  to  contract  con- 
stitutes delivery  within  mechanic's  lien  law;  Massman  v.  Steiger,  79  N.  J.  L. 
446,  75  Atl.  746,  to  the  point  that  upon  delivery  of  goods  sold,  to  carrier  for 
purpose  of  shipment  to  purchaser,  title  passes  and  seller  is  entitled  to  recover 
contract  price;  Pittsburgh  &  I.  Coal  Co.  v.  Hostler  Coal  &  Coke  Co.  147  111.  App. 
389.  holding  that  delivery  of  goods  to  carrier  to  be  shipped  to  purchaser  is  de- 
livery to  purchaser  and  passes  title  subject  to  right  of  stoppage  in  transitu; 
Heert  v.  Ridenour-Raymond  Grocer  Co.  48  Colo.  46,  139  Am.  St.  Rep.  259, 
308  Pac.  968,  holding  that  delivery  of  goods  to  carrier  is  delivery  to  pur- 
chaser, where  goods  are  ordered  from  merchant  to  be  shipped  under  no  special 
agreement  or  directions;  State  v.  J.  W.  Kelly  &  Co.  123  Tenn.  564,  36  L.R.A. 
<X.S.)  173,  133  S.  W.  1011,, holding  that  sale  in  response  to  mail  order  is  com- 
pleted, at  time  goods  are  delivered  to  carrier  for  transportation  to  purchaser; 
Pittsburgh  &  Ind.  Coal  Co.  v.  Hostler  Coal  &  Coke  Co.  147  111.  App.  389,  hold- 
ing that  delivery  to  carrier  is  delivery  to  purchaser  and  passes  title  to  him, 
also  specially  citing  annotation  on  this  point;  Keller  v.  State,  —  Tex.  Crim. 
Rep.  — ,  1  L.R.A.  (N.S.)  493,  87  S.  W.  669,  holding  on  the  turning  over  of  goods 
•by  the  vendor  to  the  carrier  for  carriage  to  the  vendee  the  sale  of  the  goods 
is  complete  and  title  passes  to  the  vendee. 

Cited  in  footnotes  to  State  v.  Flanagan,  22  L.  R.  A.  430,  which  holds  express 
package  of  whiskey  marked  C.  0.  D.  sold  in  county  of  delivery  to  carrier;  A.  J. 
Neimeyer  Lximber  Co.  v.  Burlington  &  M.  River  R.  Co.  40  L.  R.  A.  534,  which 
holds  vendor's  title  devested  by  delivery  to  carrier,  consigned  to  vendee; 
Hopkins  v.  Cowen,  47  L.  R.  A.  124,  which  holds  title  to  goods  not  passed  by 
consignment  to  consignor's  order,  where  bill  of  lading  with  draft  attached  re- 
quires its  surrender  to  obtain  delivery  of  goods;  White  v.  Solomon,  30  L.  R.  A. 
537,  which  holds  that  refusal  to  accept  article  which  one  has  agreed,  in  con- 
sideration of  delivery  to  carrier,  to  pay  for  in  instalments,  does  not  relieve 
him  from  liability  to  pay  whole  amount;  Kentucky  Ref.  Co.  v.  Globe  Ref.  Co. 
42  L.  R.  A.  353,  which  holds  title  to  property  not  changed  where  one  consigns 
property  to  his  own  order,  with  directions  to  notify  purchaser,  and  sends  draft 
with  bill  of  lading  attached  requiring  payment  before  dslivery  of  bill  of  lading; 
Spence  v.  Norfolk  &  W.  R.  Co.  29  L.  R.  A.  578,  which  upholds  shipper's  right  to 
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maintain  action  on  case  against  carrier  for  injury  to  goods  shipped  subject  to 
payment  of  draft  against  bill  of  lading,  as  delivery  to  carrier  did  not  devest 
shipper  of  title. 

Cited  in  notes  (19  L.R.A.  (N.S.)  261)  on  loss  of,  or  injury  to.  goods  during 
shipment  as  affecting  fulfilment  of  commission  to  purchase;  (32  L.R.A. (N.S.) 
313)  on  what  constitutes  delivery  of  freight  to  carrier;  (34  L.R.A. (N.S.)  293) 
on  indorsing  to  purchaser  bill  of  lading,  naming  seller  as  consignee,  as  passing 
title. 

Distinguished  in  Price  v.  Engelke,  68  N.  J.  L.  570,  53  Atl.  698  holding  delivery 
of  jewelry  alone  to  carrier  not  good  delivery  under  contract  containing  word* 
"show-case  and  jewelry  delivered  to  purchaser  when   delivered   to  carrier.'' 
Carrier   as    agent    to    accept. 

Distinguished  in  Salomon  v.  King,  63  N.  J.  L.  42,  42  Atl.  745,  denying  that 
vendee's  request  to  deliver  goods  to  carrier  makes  company  agent  to  accept. 
Liability    of    carrier    for    transporting    liquors. 

Cited  in  footnote  to  State  v.  Cairns,  58  L.  R.  A.  55,  which  denies  guilt  of 
express  company's  agent  delivering  to  consignee  goods  sent  C.  O.  D.,  with 
reason  to  believe  they  are  liquors. 

Cited   in  note    (46   L.   R.  A.   418)    on   carrier's   liability   for   transporting   in- 
toxicating  liquors. 
Right  of  consignee  to  sue  carriers. 

Cited  in  notes  (26  L.R.A.  (N.S.)  437)  on  right  of  one  to  whom  goods  consigned 
for  sale,  to  maintain  action  for  damage  or  loss  during  transit;  (36  L.R.A. 
(N.S.)  68)  on  right  of  consignee  to  sue  carrier. 

22  L.  R.  A.  430,  STATE  v.  FLANAGAN,  38  W.  Va.  53,  45  Am.   St.  Rep.  836, 

17  S.  E.  792. 
Completion   of  'contract    for   sale   of    li<i  uors. 

Cited  in  State  v.  Wheat,  48  W.  Va.  261,  37  S.  E.  544,  holding  liquor  dealer 
not  criminally  liable  for  mailing  circulars  soliciting  orders,  addressed  to  per- 
sons in  another  county;  United  States  v.  Adams  Exp.  Co.  119  Fed.  244;  Munsell 
v.  Carthage,  105  111.  App.  122;  Carthage  v.  Duvall,  202  111.  238,  CO  N.  E.  1099,— 
holding  that  delivery  of  liquor  to  carrier,  to  be  shipped  C.  0.  D.,  vests  title 
in  vendee;  United  States  v.  Orene  Parker  Co.  121  Fed.  599,  holding  that  title 
to  liquors  passes  upon  delivery  to  carrier,  where  vendor  accepts  order  for  goods 
at  his  place  of  business  to  be  transported  to  vendee  at  another  place:  Jones  v. 
United  States,  24  L.R.A.  (N.S.)  145,  95  C.  C.  A.  213,  170  Fed.  3;  State  v.  Rosen- 
berger,  212  Mo.  655,  20  L.R.A.(N.S.)  286,  126  Am.  St.  Rep.  580,  111  S.  W.  509,— 
holding  that  where  liquors  are  ordered  and  shipped  C.  O.  D.  the  place  of  ship- 
ment is  the  place  of  sale  unless  otherwise  agreed;  State  v.  Davis,  62  W.  Va.  502, 
14  L.R.A. (N.S.)  1144,  60  S.  E.  584,  holding  that  sale  was  made  at  defendant's 
place  of  business,  where  liquor  was  ordered  over  telephone,  was  delivered  and 
paid  for  upon  such  delivery;  State  v.  Marks.  65  W.  Va.  528,  64  S.  E.  616.  hold- 
ing that  one  soliciting  orders  for  dealer  licensed  in  another  county,  orders  to 
be  filled  by  the  principal  and  shipped  C.  0.  D.  from  his  place  of  business,  is 
not  guilty  of  violation  of  local  option  law  where  orders  are  taken:  State  v. 
Johnson,  62  W.  Va.  157,  11  L.R.A.(N.S.)  872,  58  S.  E.  1025  (dissenting  opin- 
ion), on  legal  test  as  to  what  constitutes  a  sale;  Keller  v.  State,  —  Tex.  Crim. 
Rep.  — ,  1  L.R.A. (N.S.)  494,  87  S.  W.  669,  holding  title  passes  to  buyer  on  de- 
livery to  carrier  to  be  transported  to  buyer. 

Cited  in  note  (2  L.R.A. (N.S.)  383)  as  to  where  title  passes  upon  shipment  of 
liquor  C.  0.  D. 
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Carrier'*    liability    for    transporting-    liquors. 

Cited  in  State  v.  Cairns,  64  Kan.  787,  58  L.  R.  A.  57,  footnote  p.  55,  68  Pac. 
4321,  denying  guilt  of  express  agent  delivering  to  consignee  goods  sent  C.  0.  D., 
.knowing  same  to  be  liquors. 

22  L.  R.  A.  432,  TRIPPE  v.  PROVIDENT  FUND  SOC.  140  N.  Y.  23,  55  N.  Y. 

S.  R.  380,  37  Am.  St.  Rep.  529,  35  N.  E.  316. 
Failure  to  sive  notice  us  affecting-  insurance  policy. 

Cited  in  Ewing  v.  Commercial  Travelers'  Mut.  Acci.  Asso.  55  App.  Div.  243, 
66  N.  Y.  Supp.  1056,  holding  that  delay  in  chemical  analysis  excuses  service  of 
"immediate  notice,"  with  particulars  of  death;  Matthews  v.  American  Cent. 
Ins.  Co.  154  N.  Y.  457,  39  L.  R.  A.  436,  61  Am.  St.  Rep.  627,  48  N.  E.  751, 
Modifying  9  App.  Div.  351,  41  N.  Y.  Supp.  304,  holding  that  failure  to  appoint 
temporary  administrator  to  give  "immediate  notice"  of  loss  prevents  recovery; 
McFarland  v.  United  States  Mut.  Acci.  Asso.  124  Mo.  218,  27  S.  W.  436,  hold- 
ing "immediate  notice"  construed  to  mean  within  reasonable  time:  Peele  v. 
Provident  Fund  Soc.  147  Ind.  551,  44  N.  E.  661,  holding  notice  within  five  days 
after  report  of  coroner,  showing  death  accidental,  sufficient  to  prevent  forfeiture; 
Brown  v.  Fraternal  Acci.  Asso.  18  Utah,  275,  55  Pac.  63,  holding  that  notice 
by  agent  to  association,  of  insured's  injury  by  accident,  complies  with  policy; 
Woodmen  Acci.  Asso.  v.  Pratt,  62  Neb.  684,  55  L.  R.  A.  296,  89  Am.  St.  Rep. 
777,  87  N.  W.  546,  footnote  p.  291,  holding  failure  to  give  notice  of  injury  ex- 
cused by  insanity  of  insured;  Mandell  v.  Fidelity  &  C.  Co.  170  Mass.  176,  64 
Am.  St.  Rep.  291,  49  N,  E.  110,  and  Woolyerton  v.  Fidelity  &  C.  Co.  48  App. 
Div.  442,  62  N.  Y.  Supp.  1044,  denying  that  duty  to  give  immediate  notice  of 
accident  arises  till  assured  has  knowledge;  Comstock  v.  Fraternal  Acci.  Asso. 
116  Wis.  390,  93  N.  W.  22,  holding  service  of  notice  of  injury  excused  by  in- 
sured's  physical  incapacity  to  serve  it  within  required  time;  Munz  v.  Standard 
L.  &  Acci.  Ins.  Co.  26  Utah,  76,  62  L.  R.  A.  489,  footnote  p.  485,  99  Am.  St. 
Rep.  830,  76  Pac.  182,  holding  policy  not  forfeited  by  failure  to  give  notice  of 
death  within  required  time,  when  beneficiary  lived  in  distant  place  and  did  not 
know  of  death  till  after  expiration  of  stipulated  time;  Simpkins  v.  Hawkeye 
Commercial  Men's  Asso.  148  Iowa,  550,  126  N.  W.  192,  holding  that  proof  that 
death  resulted  from  poison  introduced  into  system  by  embalming  needle,  suf- 
ficiently established  cause  of  death,  and  that  it  was  by  accidental  means,  within 
meaning  of  accident  policy ;  Breeden  v.  yEtna  L.  Ins.  Co.  23  S.  D.  422,  122  N.  W. 
.'US.  holding  that  insurer  is  bound  by  acts  of  general  managing  agent  waiving 
failure  to  furnish  proof  of  injury  within  time  fixed  policy;  Haines  v.  Canadian 
R.  Acci.  Ins.  Co.  20  Manitoba  L.  Rep.  79,  holding  that  notice  within  ten  days 
after  finding  body  is  sufficient  where  policy  requires  notice  of  death  within  ten 
days. 

Cited  in  footnotes  to  Foster  v.  Fidelity  &  C.  Co.  40  L.R.A.  833,  which  holds 
twenty-nine  days'  delay  in  giving  notice  of  accident,  fatal  under  policy  re- 
quiring immediate  notice;  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  62  L.R.A. 
485,  which  holds  beneficiary's  residence  at  distance  from  place  of  accident 
excuse  for  failure  to  give  notice  of  death  within  stipulated  period. 

Cited  in  note  (137  Am.  St.  Rep.  728,  730)  on  proof  of  death  in  cases  of  acci- 
dent and  life  insurance. 

Distinguished  in  Loesch  v.  Union  Casualty  &  Surety  Co.  176  Mo.  666,  75 
S.  W.  621,  holding  policy  not  forfeited  by  beneficiary's  failure  to  give  notice  of 
post  mortem  examination,  when  such  examination  held  without  her  knowledge; 
Hatch  v.  United  States  Casualty  Co.  197  Mass.  106.  14  L.R.A. (X.S.)  507, 
]25  Am.  St.  Rep.  332,  83  X.  E.  398,  14  Ann.  Cas.  290,  holding  that  where  policy 
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requires  notice  within  a  certain  time  after  the  accident,  such  notice  within  time 
prescribed  is  a  condition  precedent  to  recovery  on  the  policy. 
Other  contracts. 

Cited  in  Van  Buren  County  v.  American  Surety  Co.  137  Iowa,  499,  126  Am. 
St.  Rep.  290,  115  X.  W.  24,  holding  notice  of  fraud  in  construction  sufficient 
if  given  within  required  time  after  fraud  is  discovered  though  contract  required 
notice  within  a  fixed  time;  Hays  v.  Western  U.  Teleg.  Co.  70  S.  C.  23,  67  L.R.A. 
484,  106  Am.  St.  Rep.  731,  48  S.  E.  608,  3  Ann.  Cas.  424,  holding  condition,  in 
contract  for  transmission  of  telegram,  requiring  written  claim  of  damage 
within  60  days,  waived  by  inquiry  into  the  merits  of  the  claim  within  that  time. 
Construction  of  insurance  policies. 

Cited  in  Wehle  v.  United  States  Mut.  Acci.  Asso.  11  Misc.  39,  31  N.  Y.  Supp. 
865,  denying  that  policy  permitting  insurer  to  examine  body  authorizes  dissec- 
tion against  will  of  personal  representatives;  United  States  Casualty  Co.  v. 
Hanson,  20  Colo.  App.  400,  79  Pac.  176;  Columbia  Paper  Stock  Co.  v.  Fidelity 
&  C.  Co.  104  Mo.  App.  166,  78  S.  W.  320;  Woolverton  v.  Fidelity  &  C.  Co.  96- 
App.  Div.  279,  89  X.  Y.  Supp.  292;  Woolverton  v.  Fidelity  &  C.  Co.  190  X.  Y. 
48,  16  L.R.A.  (N.S.)  403,  82  X.  E.  745, — construing  provision  requiring  written 
notice  immediately  after  the  accident  to  mean  as  soon  as  insured  has  knowledge 
thereof;  Cady  v.  Fidelity  &  C.  Co.  134  Wis.  329,  17  L.R.A.(X.S.)  270,  113  X.  W. 
967,  holding  that  where  policy  requires  notice  to  be  given  "immediately"  it 
means  as  soon  as  the  circumstances  of  the  case  makes  practicable;  Supreme 
Tent,  K.  M.  v.  Ethridge,  43  Ind.  App.  480,  87  X.  E.  1049;  Walsh  v.  Metro- 
politan L.  Ins.  Co.  105  App.  Div.  192,  93  X.  Y.  Supp.  445, — on  proofs  filed  im- 
mediately upon  knowledge  of  the  death  of  insured  as  being  sufficient,  though 
time  limit  since  the  death  had  expired. 
Acts  constituting-  waiver  of  forfeiture. 

Cited  in  Kiernan  v.  Dutchess  County  Mut.  Ins.  Co.  150  X.  Y.  105,  44  X.  E.. 
698,  Affirming  61  X.  Y.  S.  R.  721,  29  X.  Y.  Supp.  1126,  holding  that  objections 
to  values  in  proofs  of  loss  amount  to  waiver  of  chattel  mortgage  clause;  Walker 
v.  Phoenix  Ins.  Co.  156  X.  Y.  633,  51  X.  E.  392  holding  request  by  company  for 
inventory,  evidence  of  waiver  of  chattel  mortgage  clause;  Hanscom  v.  Home 
Ins.  Co.  90  Me.  345,  38  Atl.  324,  holding  forfeiture  of  policy  for  violation  of 
mortgage  clause  wraived  by  insurer's  failure  to  claim  forfeiture  immediately 
after  fire;  Glens  Falls  Portland  Cement  Co.  v.  Travelers'  Ins.  Co.  11  App.  Div. 
414,  42  X.  Y.  Supp.  285,  holding  service  of  answer  by  insurance  company  in 
action  by  employee  for  employer's  negligence  shows  knowledge  of  facts  which 
constitutes  waiver;  Meech  v.  Xational  Acci.  Soc.  50  App.  Div.  147,  63  X.  Y. 
Supp.  1008,  holding  waiver  not  inferred  from  company's  suggestion  to  file 
proof  of  loss;  Peabody  v.  Fraternal  Acci.  Asso.  89  Me.  100,  35  Atl.  1020,  hold- 
ing that  acceptance  of  second  proofs  of  loss  waives  defects  in  first ;  Hunt  v. 
Employer's  Liability  Assur.  Corp.  122  Fed.  833;  Standard  Life  &  Acci.  Ins.  Co. 
v.  Davis,  59  Kan.  527,  53  Pac.  856;  Weber  v.  Germania  F.  Ins.  Co.  16  App.  Div. 
601,  44  X.  Y.  Supp.  976;  Grogan  v.  United  States  Industrial  Ins.  Co.  90  Hun. 
525,  36  X.  Y.  Supp.  687;  Cummer  Lumber  Co.  v.  Associated  Manufacturers' 
Mut.  F.  Ins.  Corp.  67  App.  Div.  156,  73  X.  Y.  Supp.  668,  —  holding  that  retention 
of  proofs  of  loss  waives  defects;  Union  Casualty  &  Surety  Co.  v.  Monday,  18- 
Colo.  App.  407,  71  Pac.  677,  holding  forfeiture  for  failure  to  make  proof  within 
required  time,  waived  where  delay  was  caused  by  agent  of  insurer:  Cornell  v. 
Travelers'  Ins.  Co.  120  App.  Div.  462,  104  X.  Y.  Supp.  999.  holding  written 
notice  waived  where  verbal  notice  was  given  and  policy  repudiated  within  time 
limit:  Traiser  v.  Commercial  Travelers'  Eastern  Acci.  Asso.  202  Mass.  295, 
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88  N.  E.  901,  on  requiring  new  or  additional  proof  as  waiver  of  objection  to 
proof  already  furnished;  Wilson  v.  Central  Ins.  Co.  135  App.  Div.  661,  119  N. 
Y.  Supp.  955  (dissenting  opinion),  on  waiver  of  condition  as  to  time  of  bringing 
action  on  policy. 

Distinguished   in   Taylor   v.   Grand   Lodge   A.   0.   U.   96   Minn.   445,   3   L.R.A. 
(N.S.)   117,  105  N.  W.  408,  holding  forfeiture  not  waived  by  friendly  suggestion 
of  insurer  that  beneficiary  better  employ  some  one  to  consult  with  insurer. 
Discharge    of   surety    by   attempt    to    settle    claim. 

Cited  in  Crandall  v.  Moston,  24  App.  Div.  550,  50  N.  Y.  Supp.  145,  denying 
that  merely  writing  payee  of  attempt  to  have  note  settled  operates  as  discharge 
of  suretyship. 

22  L.  R.  A.  434,  WESTERN  U.  TELEG.  CO.  v.  WILSON,  32  Fla.  527,  37  Am. 

St.  Rep.  125,  14  So.  1. 
Damages   for  nondelivery  of  telegrams. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Barwise,  11  Colo.  App.  332,  53  Pac.  252, 
denying  telegraph  company's  liability  for  broker's  commissioners  lost  by  non- 
delivery of  message;  Primrose  v.  Western  U.  Teleg.  Co.  154  U.  S.  33,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1098,  and  Ferguson  v.  Anglo-American  Teleg.  Co.  16  Pa. 
Co.  Ct.  102,  4  Pa.  Dist.  R.  88,  holding  price  of  transmission  measure  of  damages 
for  mistakes  in  cipher  message;  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App. 
138,  holding  damages  for  negligent  transmission  and  delivery  of  message  same 
as  for  breach  of  contract;  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla.  142,  29 
L.R.A. (N.S.)  896,  53  So.  329  (dissenting  opinion),  on  liability  of  telegraph  com- 
pany for  failure  to  deliver  telegram;  Western  U.  Teleg.  Co.  v.  Merritt,  55  Fla. 
481,  127  Am.  St.  Rep.  169,  46  So.  1024,  holding  recovery  not  limited  to  nominal 
damages  where  telegram  indicates  on  its  face  that  it  relates  to  important  busi- 
ness and  damages  may  result  from  delay. 

Cited  in  footnotes  to  Fererro  v.  Western  U.  Teleg.  Co.  35  L.  R.  A.  548,  which 
limits  damage  for  mistake  in  telegram  as  to  price  in  offer  to  sell  goods,  to 
difference  between  price  named  in  message  and  real  one;  McPeek  v.  Western 
U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds  loss  of  reward  offered  for  capture  of 
criminal  within  damages  recoverable  for  failure  to  deliver  telegram;  Western 
U.  Teleg.  Co.  v.  North  Packing  &  Provision  Co.  52  L.  R.  A.  275,  which  holds 
agent  purchasing  live  stock  through  delay  in  delivering  telegram  not  required 
to  resell  before  communicating  with  principal,  to  reduce  damages;  Western  U. 
Teleg.  Co.  v.  Nye  &  S.  Grain  Co.  63  L.R.A.  803,  which  holds  difference  in  value 
between  market  value  of  corn  and  the  price  at  which  it  could  have  been  sold 
the  measure  of  damages  for  negligent  delay  of  telegram;  Hays  v.  Western  U. 
Teleg.  Co.  67  L.R.A.  481,  which  holds  that  change  in  telegram  so  as  to  quote 
price  of  mules  at  ten  dollars  per  head  less  than  market  price  resulting  in 
sendee's  ordering  purchase  of  designated  number,  renders  telegraph  company 
liable  for  difference  between  price  paid  and  that  stated  in  telegram. 

Cited  in  note  (117  Am.  St.  Rep.  289,  292)  on  elements  of  damages  recover- 
able for  failure  to  transmit  and  deliver  telegrams. 

Distinguished  in  Smith  v.  Western  U.  Teleg.  Co.  80  Neb.  398,  114  N.  W.  288r 
holding  telegraph  company  liable  for  actual  damages  for  delay  in  sending  cypher 
message,  where  facts  and  circumstances  were  such  as  to  charge  the  company 
with  knowledge  of  its  importance. 

22  L.  R.  A.  439,  COM.  v.  GILBERT,  160  Mass.   157,  35  N.  E.  454. 
Validity  of  game  and   fish    laws. 

Followed  in  Com.  v.  Penn  Forest  Brook  Trout   Co.  26   Pa.  Co.  Ct.   168,  sus- 
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taining  statute  prohibiting   selling  and   transporting   trout  from   private  ponds 
during   close   season. 

Cited  in  State  v.  Weber,  205  Mo.  44,  10  L.R.A.(N.S.)  1158,  120  Am.  St.  Rep. 
715,  102  S.  W.  955,  12  Ann.  Cas.  382,  holding  that  the  legislature  has  power  to 
regulate  or  prohibit  the  sale  of  game  animals  though  raised  in  captivity  by 
private  owners;  Com.  v.  Storeh,  17  Pa.  Dist.  R.  63,  holding  that  game  and  fish 
law  is  applicable  to  the  taking  of  fish  in  waters  owned  by  private  person  and 
used  for  the  propagation  of  fish. 

Cited  in  footnotes  to  State  v.  Snowman,  50  L.  R.  A.  544,  which  sustains  statute 
requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunting: 
Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  statute  prohibiting  possession 
of  quail  during  close  season;  State  v.  Mallory,  67  L.R.A.  773,  denying  right  of 
state  to  forbid  nonresident  landowner  to  take  fish  and  game  on  his  property 
•within  the  state. 

Cited  in  notes  (39  L.  R.  A.  585)  on  governmental  control  over  right  of  fishery; 
(60  L.R.A.  502)  on  right  to  fish;  (10  L.R.A.  (N.S.)  1356)  on  regulation  of  sale 
or  transportation  of  game  raised  in  captivity;  (12  L.R.A. (N.S.)  869)  on  ex- 
tension of  regulations  as  to  fishing  to  private  beds;  (21  L.R.A. (N.S.)  608)  on 
power  of  legislature  to  prohibit  sale  of  game  taken  within  state. 
Power  of  legislature  to  prevent  -waste. 

Cited  in  Townsend  v.  State,  147  Ind.  632,  37  L.  R.  A.  299,  62  Am.  St.  Rep. 
477,    47    N.    E.    19,    sustaining    statute    forbidding    burning    of    natural    gas    in 
flambeau  lights. 
Police  power. 

Cited  in  Des  Moines  Park  C'omrs.  v.  Diamond  Ice  Co.  130  Iowa,  608,  3  L.R.A. 
(N.S.)  1105,  105  N.  W.  203,  8  Ann.  Cas.  28,  holding  that  legislature  may  grant 
park  board  authority  to  prohibit  taking  ice  from  navigable  stream  within 
certain  limits;  John  P.  Squire  &  Co.  v.  Tellier,  185  Mass.  20,  102  Am.  St.  Rep. 
322,  69  N.  E.  312,  on  police  power  of  the  legislature  over  private  property. 

22  L.  R.  A.  443,  CAMERON  v.  PITTSBURGH  &  L.  E.  R.  CO.  157  Pa.  617,  27 

Atl.  668. 
"What  lands  constitute  part   of  tract   condemned. 

Cited  in  note  (57  L.  R.  A.  947)  on  what  lands  are  to  be  deemed  part  of  tract 
•damaged  by  taking  a  portion  thereof  under  eminent  domain. 

22  L.  R.  A.  444,  Re  BAILY,  156  Pa.  634,  27  Atl.  560. 
Relation  between  sureties. 

Cited  in  Shaffer  v.  Messner,  27  Pa.  Super.  Ct.  192,  on  relation  between  two 
persons  bound  as  sureties  for  a  third. 
Liability    of    heirs    of    cosurety. 

Cited  in  Lambright  v.  Lambright,  74  Ohio  St.  207,  78  N.  E.  265,  6  Ann.  Cas. 
807,  holding  that  where  testator  was  liable  as  surety  for  heir,  and  the  debt 
was  paid  out  of  the  estate,  such  amount  so  paid  should  be  deducted  from  share 
of  such  heir. 

Distinguished  in  Wetmore  v.  Dobbins,  2  Pa.  Super.  Ct.  Ill,  38  W.  N.  C.  541. 
holding  heirs  of  cosurety  not  liable  on  ancestor's  bond. 
Counterclaim  against  debts  due  estate. 

Cited  in  footnote  to  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which 
authorizes  setting  off  against  claim  due  estate,  debt  due  from  deceased,  though 
unmatured  at  time  of  death. 
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22  L.  R.  A.  449,  WILSON  v.  PEOPLE,   19  Colo.   199,  41  Am.  St.  Rep.  243,  34 

Pac.  944. 
Liability   of   official    or   surety    for   loss    of   public   funds. 

Cited  in  Gartley  v.  People,  24  Colo.  109,  49  Pac.  272,  holding  that  public 
officer  holds  funds  as  bailee,  not  as  debtor;  Gartley  v.  People,  28  Colo.  231,  64 
Pac.  208,  holding  failure  of  bank  good  defense  to  action  on  treasurer's  bond 
for  loss  of  funds  deposited  for  unknown  heirs;  Livingston  v.  Woods,  20  Mont. 
101,  49  Pac.  437,  holding  treasurer  obliged  by  law  to  deposit  city  funds  not 
liable  for  loss  occasioned  by  bank's  failure;  State  use  of  Overton  County  v. 
Copeland,  96  Tenn.  300,  31  L.  R.  A.  845,  footnote  p.  844,  54  Am.  St.  Rep.  840, 
34  S.  W.  427,  and  State  v.  Gramm,  7  Wyo.  346,  40  L.  R.  A.  695,  footnote  p. 
690,  52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public 
money  by  bank's  failure;  Northern  P.  R.  Co.  v.  Owens,  86  Minn.  195,  57  L.  R.  A. 
638,  footnote  p.  634,  91  Am.  St.  Rep.  336,  90  N.  W.  371,  holding  clerk  of  court 
liable  on  bond  for  loss  by  bank's  failure  of  money  received  as  clerk;  Fairchild 
v.  Hedges,  14  Wash.  127,  31  L.  R.  A.  854,  footnote  p.  851,  44  Pac.  125;  Swift 
v.  Trustees,  91  111.  App.  228;  Van  Trees  v.  Territory,  7  Okla.  370,  54  Pac.  495; 
Gartley  v.  People,  24  Colo.  163,  49  Pac.  272,  —  holding  failure  of  bank  no  de- 
fense to  action  on  county  treasurer's  bond  for  nondelivery  of  public  funds;  Hunt 
v.  Hopley,  120  Iowa,  701,  95  N.  W.  205,  holding  that  treasurer  of  school  district 
may  deposit  school  funds  in  solvent  bank  without  personal  liability  for  loss; 
Johnson  v.  Fleming,  116  Ky.  683,  50  S.  W.  855,  holding  that  under  statute  person 
receiving  money  paid  into  court  is  liable  only  for  negligence  in  selection  of  bank 
for  deposit,  where  court  fails  to  select  depositary. 

Cited  in  footnotes  to  Bush  v.  Johnson  County,  32  L.  R.  A.  223,  which  holds 
county  treasurer  liable  on  bond  for  public  money  stolen  or  lost  by  bank  failure; 
Healdsburg  v.  Mulligan,  33  L.  R.  A.  461,  which  denies  liability  of  city  treasurer 
on  bond  for  money  forcibly  taken  by  robbers;  Allibone  v.  Ames,  33  L.  R.  A. 
585,  which  holds  deposit  of  public  money  by  county  treasurer  in  bank  desig- 
nated as  depository  not  unlawful  loan;  Tillinghast  v.  Merrill,  34  L.  R.  A.  678.. 
which  holds  supervisor  liable  for  public  money  lost  by  failure  of  private  bank- 
ers; Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county  liability 
on  bond  absolute,  except  for  overruling  necessity;  Bryan  v.  United  States,  53 
L.  R.  A.  218,  which  holds  postmaster  liable  on  bond  for  money  embezzled  by 
clerk  appointed  under  civil  service  rules;  Thomssen  v.  Hall  County,  57  L.  R.  A. 
303,  which  holds  county  treasurer  liable  on  bond  for  loss  of  money  by  bank 
failure;  Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of  public  funds  fronr 
failure  of  bank,  which  had  ceased  to  do  business,  to  carry  out  agreement  tc 
pay  all  officer's  checks  to  unlimited  amount,  no  defense  to  indictment  for  failure 
of  treasurer  to  pay  over. 

Cited  in  notes  (7  L.R.A.  (N.S.)  1084)  on  care  required  in  selecting  depository  of 
public  funds;    (36  L.R.A. (N.S.)    291,  292)   on  public  officer's  liability  for  loss  of 
funds  by  failure  of  bank;   (91  Am.  St.  Rep.  523,  567)  on  acts  for  which  sureties 
on  official  bonds  are  liable. 
Profits   on   trust   fund. 

Cited  in  Boston  &  C.  Smelting  Co.  v.  Reed,  23  Colo.  534,  48  Pac.  515,  holding 
one  retaining  portion  of  fund  under  injunction  accountable  for  profits,. 

22  L.  R.  A.  453,  SPRATT  v.  LIVINGSTON,  32  Fla.  507,  14  So.  160. 
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22  L.  R.  A.  460,  PENNSYLVANIA  R.  CO.  v.  GOODENOUGH,  55  N.  J.  L.  577, 

28  Atl.  3. 
Husband    as    party    plaintiff. 

Followed  in  Anderson  v.  Rigg,  64  N.  J.  L.  409,  45  Atl.  782,  holding  husband 
proper  party  with  wife  in  action  for  seduction  of  wife's  daughter. 
Recovery    for    in  juries    to   wife. 

Cited  in  Consolidated  Traction  Co.  v.  Whelan,  60  N.  J.  L.  156,  37  Atl.  1106, 
holding  one  judgment  awarded  under  single  count  alleging  injury  to  wife  and 
loss  of  service  to  husband,  no  error;  Hodge  v.  Wetzler,  69  N.  J.  L.  494,  55  Atl. 
49;  Sims  v.  Sims,  77  N.  J.  L.  252,  72  Atl.  424, — holding  that  married  woman 
can  not  maintain  action  against  a  third  person  for  enticing  away  her  husband 
and  alienating  his  affections. 

Cited  in  footnote  to  Roberts  v.  Detroit,  27  L.  R.  A.  572,  which  denies  right  to 
recover  against  city  for  loss  of  wife's  services  and  expense  incurred  by  her 
injury. 

Distinguished  in  Meyers  v.  Birch,  59  N.  J.  L.  240,  36  Atl.  95,  holding  hus- 
band's occupation  of  part  of  premises  no  defense  to  action  by  wife  for  injuries 
resulting  from  defective  grating;  Long  v.  Pennsylvania  R.  Co.  149  Fed.  599,  hold- 
ing that  husband  is  not  a  proper  party  plaintiff  in  action  for  injury  to  wife, 
ander  New  Jersey  statute;  Timlan  v.  Dillworth,  75  N.  J.  L.  104,  67  Atl.  433, 
on  husband's  knowledge  of  defect  in  dumbwaiter  elevator  as  not  being  im- 
puted to  wife  who  was  injured  thereby;  Horandt  v.  Central  R.  Co.  78  N.  J.  L. 
196,  73  Atl.  93,  holding  that  right  of  action  for  injury  from  negligence  inures 
to  wife  alone  where  husband  was  killed  in  accident  which  caused  wife's  injury. 
.Yegligence  as  question  of  fact. 

Cited  in  Weston  v.  Pennsylvania  R.  Co.  74  N.  J.  L.  487,  65  Atl.  1015,  holding 
that  question  how  a  prudent  man  would  act  in  the  face  of  sudden  danger,  is  one 
of  fact  for  the  jury. 
Imputed  negligence. 

Cited  in  notes  (8  L.R.A. (N.S.)  657)  on  imputed  negligence  of  driver  to  pas- 
senger; (110  Am.  St.  Rep.  287)  on  imputed  negligence. 

22  L.  R.  A.  465,  GREENWOOD  v.  BUTLER,  52  Kan.  424,  34  Pac.  967. 
.Effect  of  change  in  statute  or  Constitution  on  remedy,  vested  rights,  and 
pending   appeal. 

Followed  without  discussion  in  Moore  v.  Barstow,  52  Kan.  432.  34  Pac.  969; 
Watkins  v.  Glenn,  55  Kan.  428,  40  Pac.  316,  and  Sheldon  v.  Pruessner,  52  Kan. 
594,  35  Pac.  204,  hoi  ling  redemption  act  not  applicable  to  mortgage  sale  made 
prior  to  enactment. 

Cited  in  Beverly  v.  Barnitz,  55  Kan.  488,  31  L.  R.  A.  81,  49  Am.  St.  Rep. 
257,  42  Pac.  725,  sustaining  constitutionality  of  act  providing  for  redemption 
from  foreclosure  sale  made  before  enactment ;  Phelps-Bigelow  Windmill  Co  v. 
North  American  Trust  Co.  62  Kan.  535,  64  Pac.  63,  affirming  sale  of  property 
without  appraisement  after  repeal  of  appraisement  act,  to  satisfy  lien  perfected 
Ijefore  repeal;  Bluff  City  Lumber  Co.  v.  Bloom,  64  Ark.  495,  43  S.  W.  503, 
holding  vested  rights  under  mechanic's  lien  not  affected  by  act  curing  defective 
•conveyance  for  nonjoinder  of  wife;  Cassard  v.  Tracy,  52  La.  Ann.  848,  49  L.  R. 
A.  277,  27  So.  368,  holding  it  duty  of  court  to  remand  appeal,  pending  at  adop- 
tion of  new  Constitution,  where  evidence  not  in  writing,  in  order  that  testimony 
anay  be  reduced  to  writing  on  second  trial,  in  accordance  with  its  provisions; 
^premich  v.  Maurepas  Land  &  Lumber  Co.  114  La.  1055,  38  So.  827,  holding  that 
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statute  governing  appeal  does  not  apply  to  an  action  where  the  right  of  appeal 
had  been  lost  prior  to  its  passage. 

Cited  in  footnotes  to  Second  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569, 
which  denies  right  to  change  remedy  on  existing  notes  and  on  warrants  of 
attorney;  Peninsular  Lead  &  Color  Works  v.  Union  Oil  &  Paint  Co.  42  L.  R.  A. 
331,  which  holds  statute  for  dissolution  of  attachment  by  assignment  for  cred- 
itors within  ten  days  void  as  to  contracts  made  when  right  of  attachment 
absolute;  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute 
shortening  time  of  insurance  company's  immunity  from  suit,  without  extend- 
ing period  of  limitations;  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as 
to  prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy; 
Miners'  &  Merchants'  Bank  v.  Snyder,  68  L.R.A.  313,  which  holds  corporate 
creditor's  contract  rights  not  impaired  by  statute  requiring  all  creditors  to 
unite  in  one  suit  against  all  stockholders  for  equitable  distribution  of  liability 
fund  among  creditors. 

22  L.  R,  A.  468,  SEGO  v.  STODDARD,  136  Ind.  297,  36  N.  E.  204. 

Followed  without  discussion  in  Sego  v.  State,  136  Ind.  700,  36  N".  E.  208. 
Election    matters Requirements    as    to    marking   and    use    of   ballots. 

Cited  in  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681,  sus- 
taining statute  requiring  use  of  official  ballots;  Kirkpatrick  v.  Deegans,  53 
W.  Va.  287,  44  S.  E.  465,  sustaining  act  requiring  identification  of  ballots  cast, 
by  signature  of  poll  clerk,  although  causing  rejection  of  small  number  of  good 
ballots;  Kunkle  v.  Coleman,  174  Ind.  322,  92  N.  E.  61,  holding  that  election 
laws  will  be  regarded  as  mandatory  only  when  they  affect  the  merits  and  di- 
rectory where  they  do  not  affect  merits. 

Cited  in  footnotes  to  Ellis  ex  rel.  Reynolds  v.  May,  25  L.  R.  A.  325,  which 
holds  reasonable,  requirement  of  oath  of  inability  to  read  before  allowing 
another  to  mark  ballot;  Todd  v.  Election  Cornrs.  29  L.  R.  A.  330,  which  up- 
holds requirement  against  candidate  having  name  on  official  ballot  more  than 
once,  although  some  may  be  unable  to  vote  for  all  candidates  of  their  party 
without  marking  ballot  more  than  once;  Parker  v.  Orr,  30  L.  R.  A.  227,  which 
holds  provision  as  to  marking  ballot  with  a  cross  not  mandatory. 

Cited  in  note   (47  L.  R.  A.  808,  823,  824,  839)   on  marking  official  ballot. 
What    constitutes    "distinguishing-   mark."  '          . 

Approved  in  Zeis  v.  Passwater,  142  Ind.  377,  41  N.  E.  796,  holding  pencil 
mark  £  inch  wide  and  5/16  inch  long,  distinguishing  mark. 

Cited  in  Tombaugh  v.  Grogg,  156  Ind.  360,  59  N.  E.  1060,  holding  ballot 
•containing  heavy  purple  daub  below  emblem  properly  rejected;  Whittam  v. 
Zahorik,  91  Iowa,  37,  51  Am.  St.  Rep.  317,  59  N.  W.  57,  declaring  void,  ballots 
containing  check  mark  and  word  "yes"  in  voting  spaces;  Church  v.  Walker,  10 
S.  D.  95,  72  X.  W.  101,  holding  cross  outside  voting  circle  renders  ballot  void; 
Taylor  v.  Bleakley,  55  Kan.  9,  28  L.  R.  A.  686,  49  Am.  St.  Rep.  233,  39  Pac. 
1045,  and  Duvall  v.  Miller,  94  Md.  716,  51  Atl.  570,  holding  that  votes  with 
cross  partly  without  square  must  be  rejected;  Atty.  Gen.  ex  rel.  Scott  v.  Glaser. 
102  Mich.  400,  61  N.  W.  648,  holding  ballots  containing  two  crosses  properly 
rejected:  Martin  v.  Miles,  46  Neb.  776,  65  N.  W.  889,  holding  that  absence  of 
«ross  indicating  voter's  choice  vitiates  ballot;  Van  Wjnkle  v.  Crabtree,  34  Or. 
471,  55  Pac.  831,  declaring  void,  ballot  marked  0.  K.  in  voting  space;  Newhouse 
v.  Alexander,  27  Okla.  62,  30  L.R.A.(N.S.)  614,  110  Pac.  1121,  Ann.  Cas.  1912 
B,  674,  holding  that  statute  providing  that  ballot  which  bears  distinguishing 
mark  shall  not  be  counted  is  mandatory. 

Cited  in  footnotes  to  Tebbe  v.  Smith,  29  L.  R.  A.  673,  as  to  what  constitutes 
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distinguishing  mark  on  ballot;  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds 
legality  of  ballot  not  destroyed  by  addition  of  party  name  after  candidate's- 
name. 

Cited  in  note  (49  Am.  St.  Rep.  241,  244,  245)  on  distinguishing  marks  invali- 
dating ballot. 

Distinguished  in  Howser  v.  Pepper,  8  N.  D.  497,  79  N.  W.  1018,  holding  ballot 
not  vitiated  by  cross  in  square  and  at  head  of  column;  State  ex  rel.  Orr  v.  Faw- 
cett,  17  Wash.  206,  49  Pac.  346,  holding  ballots  having  cross  at  left,  instead  of 
right,  of  name  valid;  Dimmitt  v.  Flinn,  229  111.  213,  82  N.  E.  249,  holding  ballot 
not  invalidated  by  an  irregular  pencil  mark  thereon  which  might  have  been 
placed  there  inadvertently,  and  not  for  the  purpose  of  distinguishing  the  ballot. 
Evidence  as  to  invalidity  of  ballots. 

Cited  in  Groff  v.  Clark,  146  Ind.  53,  44  N.  E.  803,  holding  rejection  of  evi- 
dence showing  invalidity  of  votes  cast  for  contestee,  who  received  majority,. 
no  error. 

22  L.  R.  A.  472,  STATE  v.  MOORE,  113  N.  C.  697,  18  S.  E.  342. 
Validity    of    restrictive    statutes. 

Cited  in  State  v.  Warren,  113  N.  C.  685,  18  S.  E.  498,  sustaining  statute  pro- 
hibiting use  of  profane  language  on  lands  of  mill  company;  State  v.  Williams, 
146  N.  C.  628,  17  L.R.A.(N.S.)  303,  61  S.  E.  61,  14  Ann.  Cas.  562,  holding  uncon- 
stitutional, statute  making  it  an  offense  to  carry  more  than  a  certain  quantity  of 
liquor  into  a  county  where  its  use  is  not  prohibited. 

Distinguished  in  Crinkley  -v.  Egerton,  113  N.  C.  449,  18  S.  E.  669,  holding 
that  contract  between  mortgagor  and  mortgagee  establishing  relation  of  land- 
lord and  tenant  till  payment  cannot  be  restricted  or  declared  void  by  statute, 
Taxing  sales  of  oysters  and  clams. 

Cited  in  Brooks  v.  Tripp,  135  N.  C.  160,  47  S.  E.  401,  sustaining  act  taxing 
all  clams  and  oysters  shipped  out  of  county. 

Cited  in  footnote  to  Com.  v.  Brown,  28  L.  R.  A.   110,  which  sustains  weekly 
tax  on  sales  of  oysters. 
Taxing     occupations. 

Cited  in  State  v.  Carter,  129  N.  C.  561,  40  S.  E.  11,  declaring  unconstitutional, 
statute  imposing  license  tax  on  meat  business;  State  ex  rel.  Selliger  v.  O'Connor^ 
5  N.  D.  630,  67  N.  W.  824,  declaring  void,  statute  taxing  persons  engaged  in  sell- 
ing by  sample,  goods  to  be  shipped  from  another  state;  Williams  v.  Fears,  110» 
Ga.  592,  50  L.  R.  A.  689,  35  S.  E.  699;  State  v.  Napier,  63  S.  C.  69,  41  S.  E.  13; 
State  v.  Hunt,  129  N.  C.  688,  85  Am.  St.  Rep.  758,  40  S.  E.  216,— sustaining  stat- 
ute imposing  tax  on  agent  engaged  in  hiring  laborers  to  work  in  another  state; 
Carr  v.  Duplin  County,  136  N.  C.  126,  48  S.  E.  597;  State  v.  Roberson,  136  N, 
C.  589,  48  S.  E.  595;  Lane  v.  Rowan  County,  139  N.  C.  445,  52  S.  E.  140,— holding 
tax  upon  "business  of  procuring  laborers  for  employment  out  of  the  state"  to> 
be  a  revenue  measure,  and  valid  as  such;  Adams  v.  Mississippi  Lumber  Co.  84 
Miss.  28,  36  So.  68,  holding  invalid  privilege  tax  upon  buying  timber,  where 
made  not  applicable  to  persons  not  shipping  lumber  out  of  the  state. 

Cited  in  footnotes  to  Denver  City  R.  Co.  v.  Denver,  29  L.  R.  A.  608,  which 
holds  privilege  tax  on  street  car  company  not  within  requirement  as  to  uniform- 
ity; Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires  uniformity  of  license  taxes 
on  occupations,  only  as  to  class  on  which  it  operates;  State  ex  rel.  Beek  v.  Wag- 
ener,  46  L.  R;  A.  442,  which  sustains  statute  requiring  commission  merchants 
handling  agricultural  products  to  procure  license;  Price  v.  People,  55  L.  R.  A. 
588,  which  sustains  license  fee  on  employment  agpnoies. 
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Limit    of    amount    of    license    fee. 

Cited  in  footnote  to  Littlefield  v.  State,  28  L.  R.  A.  588,  which  limits  power 
to  license  sales  of  milk  to  regulation,  and  not  raising  of  revenue. 

Cited  in  notes  (30  L.R.A.  428,  434)  on  limit  of  amount  of  license  fees;  (2 
L.R.A.(N.S.)  860)  on  police  power  to  license  employment  agencies;  (15  L.R.A. 
(N.S.)  196)  on  discrimination  in  occupation  tax  based  on  classification  of  muni- 
cipalities; (129  Am.  St.  Rep.  255,  264)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Invalidity  of  statute  as  defense. 

Cited  in  St.  George  v.  Bardie,  147  X.  C.  97,  60  S.  E.  920,  holding  that  invalidity 
of  law  regulating  pilots  cannot  be  set  up  by  shipowner  as  defense  to  payment  of 
fees  to  pilot. 

22  L.  R.  A.  477,  HOPKINS  v.  BAKER  BROS.  78  Md.  363,  22  Atl.  477,  28  Atl. 

284. 
Flaee    of    taxation. 

Cited  in  footnotes  to  Winkley  v.  Newton,  35  L.  R.  A.  756,  which  holds  ice 
stored  in  houses  taxable  to  nonresident  owner,  although  most  of  it  is  to  be  taken 
to  city  in  another  state;  Buck  v.  Miller,  37  L.  R.  A.  384,  which  holds  money 
and  securities  retained  in  state  in  business  of  buying  and  selling  property,  tax- 
able there  though  owner  domiciled  elsewhere. 

Cited  in  note  (62  Am.  St.  Rep.  465)  on  situs  of  personal  property  for  purposes 
of  taxation. 

Distinguished  in  Myers  v.   Baltimore   County,   83  Md.   387,   34  L.   R.   A.   311, 
footnote  p.  309,  55  Am.  St.  Rep.  349,  35  Atl.   144,  holding  that  average  amount 
of  live  stock  which  dealers  receive  each  week,  although  usually  sold  within  one 
day  after  delivery,  constitute  property  within  state  which  can  be  taxed. 
In    whose    name    property    taxable. 

Cited  in  footnote  to  Minneapolis  &  N.  Elevator  Co.  v.  Traill  County,  50  L. 
R.  A.  267,  which  sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name. 

22  L.  R.  A.  481,  Re  HOLT,  56  Minn.  33,  45  Am.  St.  Rep.  434,  57  N.  W.  219. 
Competency    of    attesting-    witnesses. 

Cited  in  Will  v.  Sisters  of  Order  of  St.  Benedict,  67  Minn.  337,  69  N.  W.  1090, 
holding  members  of  same  religious  order  competent  witnesses  to  will  devising 
property  to  order;  Re  Lyon,  96  Wis.  340,  65  Am.  St.  Rep.  52,  71  N.  W.  362, 
holding  wife  of  executor  a  competent  witness  to  will;  Gillis  v.  Gillis,  96  Ga. 
5,  30  L.  R.  A.  144,  51  Am.  St.  Rep.  121,  23  S.  E.  107,  holding  witness  signing  by 
mark,  competent;  Belledin  v.  Gooley,  157  Ind.  50,  60  N.  E.  706,  holding  wife 
of  beneficiary  not  competent  witness  to  will;  Bruce  v.  Shuler,  108  Va.  674,  35 
L.R.A.(N.S.)  691,  62  S.  E.  973,  15  Ann.  Cas.  887,  holding  that  competency  of 
attesting  witness  to  will  must  be  determined  as  of  time  when  attestation  la 
made:  Cross  v.  Robinson  Point  Lumber  Co.  55  Fla.  382,  46  So.  6,  15  Ann.  Cas. 
588,  holding  that  witness  to  deed  who  furnished  part  of  purchase  money  for 
land,  but  had  received  back  his  money  before  suit  in  question,  was  not  incom- 
petent as  attesting  witness;  Hiatt  v.  McColley,  171  Ind.  94,  85  N.  E.  772,  hold- 
ing that  person  is  "competent  witness"  under  "statute  of  wills"  when  he  is  quali- 
fied to  testify  generally  in  courts;  Geraghty  v.  Kilroy,  103  Minn.  289,  114  N. 
W.  838,  holding  a  person  who  is  named  in  a  will  as  executor  is  a  competent 
attesting  and  subscribing  witness  to  its  execution. 

Cited  in  notes    (35  L.R.A.  (N.S.)    689,  693)    as  to  whether  competency  of  at- 
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testin»  witness  is  to  be  determined  as  of  time  of  attestation  or  of  probate; 
(77  Am.  St.  Rep.  459,  468,  469)  on  competency  of  subscribing  witnesses  to  wills 
and  effect  of  their  evidence  in  support  of  or  opposition  to  will. 

22  L.  R.  A.  483,  QUEEN  INS.  CO.  v.  STATE,  86  Tex.  250.  24  S.  W.  397. 
Combinations    or    contracts    in    restraint    of    trade. 

Cited  in  Texas  &  P.  Coal  Co.  v.  Lawson,  89  Tex.  401,  34  S.  W.  919.  holding 
agreement  of  lessor  of  land  leased  for  liquor  business,  to  prevent  anyone  else 
carrying  on  same  business  on  its  lands,  and  to  issue  checks  to  employees 
which  were  to  be  redeemed  by  lessee,  who  was  to  divide  profits  with  lessor,  void 
as  in  violation  of  statute  against  trusts;  Continental  Ins.  Co.  v.  Fire  Underwrit- 
ers, 67  Fed.  317,  holding  legal,  association  of  fire  underwriters  to  regulate  rates 
and  intercourse  with  other  companies;  .-Etna  Ins.  Co.  v.  Com.  106  Ky.  888, 
45  L.  R.  A.  361,  51  S.  W.  624,  holding  insurance  companies  not  within  act 
against  conspiracies  to  regulate  prices  of  "manufactured  property;"  Tanenbaum 
v.  New  York  F.  Ins.  Exchange,  33  Misc.  137,  68  N.  Y.  Supp.  342  holding  agree- 
ment by  fire  insurance  exchange  to  maintain  certain  rates,  and  to  pay  com- 
missions only  to  brokers  licensed  by  exchange,  not  void  as  in  restraint  of  trade; 
Gates  v.  Hooper,  90  Tex.  564,  39  S.  W.  1079,  sustaining  contract  of  merchant  to 
retire  from  mercantile  business  in  town  for  twelve  months;  Rohif  v.  Kasemeier, 
140  Iowa,  186,  23  L.R.A.(N.S.)  1286,  132  Am.  St.  Rep.  261,  118  X.  W.  276,  17 
Ann.  Cas.  750;  State  v.  Board  of  Trade,  107  Minn.  549,  23  L.R.A.(X.S.I  1281, 
121  N.  W.  395, — holding  that  combinations  and  agreements  to  fix  charges  to 
be  made  for  personal  services  are  not  unlawful;  People  v.  Klaw,  55  Misc.  89, 
106  N.  Y.  Supp.  341,  holding  that  agreement  between  theatre  owners  as  to 
booking  attractions  is  not  unlawful  as  injurious  to  trade  or  commerce. 

Cited  in  footnotes  to  People  v.  Sheldon,  23  L.  R.  A.  221,  which  holds  com- 
bination to  prevent  competition  in  prices  of  coal,  unlawful  conspiracy;  United 
States  v.  Trans-Missouri  Freight  Asso.  24  L.  R.  A.  73,  which  holds  legal,  asso- 
ciation of  railroad  companies  to  establish  and  maintain  reasonable  rates  and 
regulations;  United  States  v.  E.  C.  Knight  Co.  24  L.  R.  A.  428,  which  holds 
monopoly  not  involved  in  control  of  business  of  refining  and  selling  sugar: 
Herriman  v.  Menzies,  35  L.  R.  A.  318,  which  sustains  association  of  master 
stevedores,  fixing  minimum  prices  with  stipulation  against  unauthorized  dis- 
counts; Fuqua  v.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds  that  con- 
tract not  to  sell  or  be  interested  in  any  beer  except  that  of  certain  company, 
which  in  turn  agrees  not  to  sell  beer  to  any  other  party  in  vicinity,  violates 
statute  against  illegal  combinations;  State  v.  Lancashire  F.  Ins.  Co.  45  L.  R. 
A.  348,  which  holds  combination  between  foreign  insurance  companies  to  fix 
rates  of  insurance  in  foreign  countries  not  subject  to  penalty;  Com.  v.  Grin- 
stead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than 
specified  price  not  within  statute  for  suppression  of  conspiracies;  Brown  v. 
Jacobs  Pharmacy  Co.  57  L.  R.  A.  548,  which  sustains  right  to  injunction  against 
combination  of  merchants  to  prevent  sales  to  other  dealer,  unless  he  sells  at 
fixed  prices;  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262.  which  holds 
void,  agreement  by  persons  controlling  90  per  cent  of  sales  of  blue  stone,  to  sell 
through  common  agent  and  maintain  agreed  prices;  Hawarden  v.  Youghiogheny 
&  L.  Coal  Co.  55  L.  R.  A.  828,  which  sustains  retail  coal  dealer's  right  of  ac- 
tion against  wholesalers  and  favored  retailers  combining  to  drive  other  re- 
tailers out  of  business;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  61  L.  R.  A. 
464,  which  holds  unlawful  combination  to  fix  prices  shown  by  acts  of  competing 
dealers, — such  as  selling  at  fixed  price,  giving  notice  of  coming  advance  in  price 
which  always  follows  as  announced,  and  securing  concessions;  John  D.  Park  & 
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Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  which  holds 
plan  by  voluntary  association  of  druggists  selling  proprietary  medicines,  and 
adopted  by  manufacturers,  looking  toward  fixing  of  prices,  with  rebates  only 
to  those  who  maintain  such  price,  not  void  as  in  restraint  of  trade;  Slaughter 
v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds  void  contract  by  different 
coal  mining  companies  giving  exclusive  right  to  sell  entire  output  at  uniform 
prices  to  corporation  organized  as  their  regular  sales  agent. 

Cited  in  notes  (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores; 
(64  L.R.A.  722,  736)  on  illegal  trusts  under  modern  anti-trust  laws;  (9  L.R.A. 
(N.S.)  449)  on  contracts  in  partial  restraint  of  trade,  and  modern  anti-trust 
acts;  (55  L.  ed.  U.  S.  231,  232)  on  legality  of  combinations  among  underwriters. 

Distinguished  in  Fire  Ins.  Cos.  v.  State,  75  Miss.  39,  22  So.  99,  holding  in- 
surance companies   within   statute   prohibiting   illegal   combinations. 
Construction    of   contract    or   statute. 

Cited  in  Betz  v.  Maier,  12  Tex.  Civ.  App.  220,  33  S.  W.  710,  holding  that  term 
"trade  or  profession"  embraces  business  of  life  insurance  agent  and  that  his 
iron  safe  is  exempt  from  attachment  as  a  "tool;"  Sharpe  v.  Hasey,  134  Wis. 
622,  114  N.  W.  1118,  holding  that  tobacco  shed  on  a  farm  is  not  a  building  for 
"trade  or  manufacture." 
Statutes  imposing1  attorney's  fees  as  costs. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  53,  27  S.  W.  286,  and 
Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  660,  24  L.  R.  A.  506,  26  S.  W.  982, 
sustaining   statute   providing   for   recovery   of   damages   and   attorney's   fees    in 
actions  on   insurance  policy. 
Giving  effect  to  legislative  intent. 

Cited  in  Storrie  v.  Houston  City  Street  R.  Co.  92  Tex.  144,  44  L.  R.  A.  723, 
46  S.  W.  796,  holding  street  railway  company  within  general  procedure  pro- 
vided by  city  charter  for  enforcing  street  paving  assessment,  though  some 
of  the  provisions  strictly  applicable  to  abutting  property  only,  where  lia- 
bility to  assessment  created  and  no  distinct  procedure  provided. 
What  constitutes  trade. 

Cited  in  Re  Charles  Town  Light  &  P.  Co.  183  Fed.  163,  holding  that  "trade" 
within  bankruptcy  act  of  1898,  is  the  buying  and  selling  of  merchandise  or  any 
class  of  goods  for  purpose  of  profit;  United  States  v.  Douglas,  36  L.R.A. (N.S.) 
1077,  111  C.  C.  A.  314,  190  Fed.  484,  holding  that  teacher  at  Indian  agency  who 
purchases  from  Indians  cattle  issued  to  them  by  federal  government,  has  "in- 
terest or  concern"  in  "trade"  with  them  under  statute  imposing  penalty  upon 
persons  coming  within  its  operation ;  McCarter  v.  Firemen's  Ins.  Co.  74  N.  J. 
Eq.  401,  29  L.R.A. (N.S.)  1209,  135  Am.  St.  Rep.  708,  73  Atl.  414,  18  Ann.  Cas. 
1048  (dissenting  opinion),  on  question  as  to  whether  business  of  insurance  is 
affected  with  public  interest,  meaning  of  rule  that  corporation  engaged  in 
such  business  may  be  restrained  in  suit  by  state;  State  v.  American  Surety  Co. 
90  Neb.  158,  133  N.  W.  235,  holding  that  foreign  insurance  company  is  not,  when 
doing  business  in  this  state,  engaged  in  "trade  and  commerce"  under  article  2, 
chapter  9 la,  comp.  st.  of  3911. 

Cited  in  note  (29  L.R.A.  (N.S.)  1197)  on  fire  insurance  as  business  affected 
by  public  interest.  '•,{}&. 

22  L.   R.  A.  496,  WELTON  v.  DICKSON,   38  Neb.   767,  41   Am.   St.  Rep.   771, 

57    N.   W.    559. 
Condemnation    of    property    and    compensation    therefor. 

Cited  in  Paxton  &  H.  Irrigating  &  Land  Co.  v.  Farmers  &  M.  Irrig.  &  Land 
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Co.  45  Neb.  894,  29  L.  R.  A.  856,  50  Am.  St.  Rep.  585,  64  N.  W.  343,  sus- 
taining act  authorizing  condemnation  of  land  for  irrigating  canal  purposes; 
Hodges  v.  Seward  County,  49  Neb.  668,  68  N.  W.  1027,  sustaining  injunction 
against  opening  public  road  over  private  premises  in  absence  of  provision  for 
compensation;  Propst  v.  Cass  County,  51  Neb.  739,  71  N.  W.  748,  holding  wife's 
action  not  barred  by  husband's  waiver  of  damages  for  appropriation  of  her 
land  for  highway;  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30 
Ind.  App.  568,  66  N.  E.  765,  denying  right  to  condemn  property  for  pipe-line 
purposes  in  absence  of  proof  that  company  is  or  wrill  be  engaged  in  furnishing  gas 
to  public;  Sisson  v.  Buena  Vista  County,  128  Iowa,  454,  70  L.R.A.  445,  104  N. 
W.  454,  holding  valid  drainage  act  which  declared  draining  of  surface  waters 
from  agricultural  lands  to  be  a  public  use;  Chesapeake  Stone  Co.  v.  Moreland, 
126  Ky.  664,  16  L.R.A.  (N.S.)  481,  104  S.  W.  762,  holding  that  land  may  be 
taken  under  eminent  domain  for  private  tramroad  from  quarry  where  public  is 
by  law  given  the  right  to  use  it;  Hogsett  v.  Harlan  County,  4  Neb.  (Unof.) 
312,  97  N.  W.  316,  holding  that  private  property  cannot  be  taken  for  a  public 
highway  before  damages  have  been  ascertained  and  paid  cr  provision  made  for 
such  payment;  Vinegar  Bend  Lumber  Co.  v.  Oak  Grove  &  G.  R.  Co.  89  Miss.  115, 
43  So.  292,  holding  question  of  compensation  to  be  sole  issue  triable  by  special 
eminent  domain  court  and  upon  appeal  therefrom ;  Mountain  Park  Terminal  R. 
Co.  v.  Field,  76  Ark.  244,  88  S.  W.  897,  holding  that  courts  have  the  power  to 
determine  whether  a  particular  use  authorized  by  the  legislature  is  a  public  use; 
Tuttle  v.  Moore,  3  Ind.  Terr.  729,  64  S.  W.  585,  on  legislative  determination  of 
what  is  a  public  use  as  being  respected  by  the  courts  unless  palpably  erroneous; 
McLucas  v.  St.  Joseph  &  G.  I.  R.  Co.  67  Neb.  610,  93  JSr.  W.  928,  2  Ann.  Cas. 
715,  on  power  of  eminent  domain  as  being  only  coextensive  with  the  public 
use. 

Cited  in  footnotes  to  Clark  v.  Mitchell  County  Comrs.  66  L.R.A.  965,  which 
upholds  statute  permitting  condemnation  of  private  property  for  establishing 
private  road  or  highway;  Arnsperger  v.  Crawford,  70  L.R.A.  497,  which  holds 
acquisition  of  mere  private  way  to  connect  private  estate  with  public  highway 
not  a  purpose  for  which  right  of  eminent  domain  may  be  delegated. 

Cited  in  notes   (22  L.R.A. (N.S.)   31,  99,  106,  108,  109)   on  judicial  power  over 
eminent  domain;    (88  Am.  St.  Rep.  930)    on  existence  of  public  use  as  question 
for  courts;    (102  Am.  St.  Rep.  813,  828)    on  uses  for  which  power  of  eminent 
domain  cannot  be  exercised. 
"When   equitable  relief  proper. 

Cited  in  Kuhl  v.  Pierce  County,  44  Neb.  591,  62  N.  W.  1066,  holding  equitable 
relief  dependent  upon  absence  of  adequate  remedy  at  law;  Nebraska  Teleph.  Co. 
v.  Cornell,  58  Neb.  825,  80  N.  W.  43,  holding  invalidity  of  statute  insufficient  for 
irijunctive  relief;  Carter  v.  Warner,  2  Neb.  (Unof.)  691,  89  N.  W.  747,  au- 
thorizing injunction  restraining  erection  of  fence  and  turning  of  hogs  upon  peti- 
tioner's pasture;  Vinegar  Bend  Lumber  Co.  v.  Oak  Grove  &  G.  R.  Co.  89  Mis?. 
113,  43  So.  292;  Keplinger  v.  W7oolsey,  4  Neb.  (Unof.)  284,  93  N.  W.  1008,— 
on  meaning  of  adequate  remedy  at  law  as  affecting  relief  in  equity. 

Cited  in  note   (99  Am.  St.  Rep.  742)   on  injunction  against  trespass  on  realty. 

22  L.  R.  A.  501,  McKENNON  v.  WINN,  1  Okla.  327,  33  Pac.  582. 
Adoption    and    effect    of    common    law. 

Cited  in  Carter  v.  United  States,  1  Ind.  Terr.  352,  37  S.  W.  204,  holding  that 
one  may  be  indicted  for  offense  defined  by  common  law;  Arkansas  City  Bank  v. 
Swift,  57  Kan.  467,  46  Pac.  950,  holding  encumbrance  of  chattels  by  mortgage 
without  change  of  possession  prima  facie  void  at  common  law;  Clark  v.  Alia- 
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man,  71  Kan.  224,  70  L.R.A.  980,  80  Pac.  571,  holding  that  the  common  law  un- 
less modified  or  changed  by  the  constitution  or  by  statute  prevails  in  Kansas; 
Reaves  v.  Reaves,  15  Okla.  253,  2  L.R.A.  (N.S.)  300,  82  Pac.  490,  holding  common 
law  marriage  valid  in  Oklahoma;  Hoppe  Hardware  Co.  v.  Bain,  21  Okla.  182,  17 
L.R.A. (X.S.)  316,  95  Pac.  765,  on  the  common  law  as  being  in  force  in  Oklahoma. 
Annotation  cited  in  State  ex  rel.  Cates  v.  Standard  Oil  Co.  120  Tenn.  123,  110 
S.  W.  565,  on  the  adoption  of  the  common  law  in  certain  states. 

Cited  in  footnotes  to  Campbell's  Appeal,  24  L.  R.  A.  667,  which  holds  com- 
mon-law rule  for  excluding  from  inheritance  all  tracing  descent  from  uninherited 
blood,  never  in  force  in  Connecticut;  Com.  v.  Lehigh  Valley  R.  Co.  27  L.  R.  A. 
231,  which  holds  that  common  law  of  state  may  include  practice  unknown  in 
England;  Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  27  L.  R.  A.  762,  which  holds 
that  common  law  of  England  should  not  always  be  applied  as  local  common 
law;  Gatton  v.  Chicago,  R.  I.  &  P.  R.  Co.  28  L.  R.  A.  556,  which  holds  interstate 
•commerce  not  subject  to  common-law  regulations  as  to  discrimination  by  car- 
riers; Chilcott  v.  Hart,  35  L.  R.  A.  41,  which  authorizes  consideration  of  deci- 
sions after  time  of  James  I.  to  determine  what  constitutes  common  law;  Smith 
v.  Allen,  39  L.  R.  A.  82,  win"11  holds  vendors'  liens  not  adopted  as  part  of  com- 
mon law  of  Washington ;  State  \ .  Gillilan,  57  L.  R.  A.  426,  which  denies  court's 
;power  to  require  sureties  for  good  behavior  of  one  convicted  of  statutory  or  com- 
mon-law misdemeanor;  Clayton  v.  Hallett,  59  L.  R.  A.  407,  which  holds  educa- 
tion and  preferment  of  orphans  a  public  charity  where  Stat.  43  Eliz.  chap.  4,  in 
force. 
-Jury  trial  in  quo  warranto  proceedings. 

Cited  in  note  (24  L.  R.  A.  806)  on  right  to  jury  in  quo  warranto  proceedings. 
Jurisdiction  of  superior  over  inferior  courts. 

Cited  in  note  (51  L.  R.  A.  35)  on  superintending  control  and  supervisory  juris- 
diction of  superior  over  inferior  or  subordinate  tribunal. 
"Sale   of   town   site   before   patent. 

Cited  in  Clawson  v.  Wallace,  16  Utah,  306,  52  Pac.  9,  holding  that  town-site 
claimant  in  possession  may  sell  equitable  interest  before  patent;  United  States 
"v.  Biggs,  157  Fed.  268,  holding  that  criminal  prosecution  for  conspiracy  to  de- 
fraud the  U.  S.  of  lands  cannot  be  based  upon  agreement  by  one  who  has  applied 
to  enter  land  under  Timber  and  Stone  act  by  which  he  agrees  to  transfer  the 
land  to  another. 

22  L.  R.  A.  512,  CAMERON  v.  MOUNT,  86  Wis.  477,  56  N.  W.  1094. 
Liability    for    false    representations    not    fraudulent. 

Cited  in  Boddy  v.  Henry,  113  Iowa,  468,  53  L.  R.  A.  773,  footnote  p.  769,  85 
N.  W.  771,  denying  landowner's  liability  for  fraud  in  making  false  representa- 
tions as  to  quantity  of  land  under  belief  of  their  truth;  Darks  v.  Scudder-Gale 
Grocer  Co.  146  Mo.  App.  265,  130  X.  W.  430,  holding  that  person  representing 
article  to  be  wholesome  and  pure  and  fit  to  be  taken  into  human  system  is  liable 
to  person  injured  where  article  is  poisoTious. 

Cited  in  footnotes  to  Tyler  v.  Moody,  54  L.  R.  A.  417,  which  denies  necessity  of 
alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machine  in 
action  for  breach;  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co.  56 
L.  R.  A.  939,  which  denies  right  to  rely  on  false  representations  which  at«  n^t 
fraudulent  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted  in  contract : 
Spead  v.  Tomlinson,  68  L.R.A.  432,  which  denies  right  to  recover  damages  from 
healer  on  ground  of  deceit  in  stating  that  he  could  and  would  cure  intending 
patient  whom  he  fails  to  benefit  unless  the  statement  was  made  with  fraudulent 
intent. 

L.R.A.  Au.  Vol.  III.— 63. 
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Cited  in  notes  (12  Eng.  Rul.  Cas.  295)   on  what  constitutes  fraud  and  liability 
therefor;    (23  Eng.  Rul.  Cas.  461)    on   liability  of  vendor  on  sale  of  goods   by 
description. 
Order     granting-     new     trial. 

Cited  in  Wilson  v.  Eau  Claire,  89  Wis.  49,  61  N.  W.  290,  holding  it  error  to 
grant  new  trial  without  imposing  costs  on  moving  party;  Mills  v.  Conley,  110 
Wis.  531,  86  N.  W.  203,  holding  order  granting  new  trial  without  stating  reasons 
raises  presumption  of  finding  contrary  to  evidence;  Park  v.  Electric  Thermostat 
Co.  75  Minn.  350,  77  N.  W.  988,  holding  refusal  to  impose  costs  as  condition  for 
new  trial,  no  error. 

Disapproved  in  Frost  v.  Meyer,  137  Wis.  261,  118  N.  W.  811,  holding  that 
where  new  trial  is  granted  without  grounds  being  stated  and  without  imposing 
costs,  it  will  be  presumed  that  it  was  granted  upon  grounds  not  requiring  terms. 

22  L.  R.  A.  515,  VIGO  COUNTY  v.  DAVIS,  136  Ind.  503,  36  N.  E.  141. 
Construction  of   decisions  as   judicial   or  administrative,   from   which   ap- 
peal   lies. 

Cited  in  Terre  Haute  v.  Mack,  139  Ind.  110,  38  N.  E.  468,  holding  assessment 
of  nonbordering  lot  for  improvements  will  be  enjoined,  since  no  appeal  lies  from 
decision  of  council;  Potts  v.  Bennett,  140  Ind.  77,  39  N.  E.  518,  dismissing  appeal 
from  order  to  pay  insurance  purchased  by  county  commissioners  for  county  prop- 
erty; Huntington  County  v.  Heaston,  144  Ind.  588,  55  Am.  St.  Rep.  192,  41  N. 
E.  457,  holding  allowance  of  claim  against  county,  administrative  act  not  con- 
clusive as  judicial  determination;  Jackson  County  v.  State,  147  Ind.  494,  46  N. 
E.  908,  holding  statute  authorizing  action  against  commissioners  to  compel  re- 
moval of  county  seat  impliedly  denies  right  of  appeal  from  their  determination; 
Switzerland  County  v.  Reeves,  148  Ind.  471,  46  N.  E.  995,  holding  statute  pro- 
viding for  construction  of  free  gravel  roads  confers  judicial  power  upon  commis- 
sioners from  whose  decision  no  appeal  lies;  Owen  County  v.  Spangler,  159  Ind. 
582,  65  N.  E.  743,  holding  that  appeal  lies  from  judicial  decision  of  board  of 
county  commissioners  relating  to  improvement  of  highways;  Carnahan  v.  State, 
155  Ind.  159,  57  N.  E.  717,  holding  expediency  of  changing  schoolhouse  site  to  be 
determined  by  superintendent,  and  whether  facts  warrant  change  open  to  investi- 
gation by  court;  Monroe  County  v.  Conner,  155  Ind.  493,  58  N.  E.  828,  holding 
that  appeal  lies  from  decision  of  commissioners  with  reference  to  contract  for 
free  gravel  roads;  Dillon  v.  Whatcom  County,  12  Wash.  399,  41  Pac.  174,  holding 
courts  powerless  to  review  conclusions  of  commissioners  as  to  necessity  of  more 
assistance  in  county  officers;  Smith  v.  Stephens,  173  Ind.  572,  30  L.R.A.  (N.S.) 
708,  91  N.  E.  167,  holding  that  duty  in  making  deductions  from  capital  and  sur- 
plus by  board  of  review  is  purely  administrative;  Ross  v.  Becker,  169  Ind.  171, 
81  N.  E.  478,  holding  that  appeal  lies  from  decision  on  sufficiency  of  petition 
for  improvement  of  highway ;  Chicago,  I.  &  L.  R.  Co.  v.  Railroad  Commission, 
38  Ind.  App.  455,  78  N.  E.  338,  holding  that  appeal  may  be  taken  from  any  acts 
of  the  county  commissioners  where  authorized  by  statute;  Kraus  v.  Miami  Coun- 
ty, 39  Ind.  App.  625,  80  N.  E.  544,  holding  that  action  of  county  commissioners 
in  entering  into  contract  for  plans  and  for  superintendence  of  construction  of 
court  house,  is  administrative  and  no  appeal  lies  therefrom. 
Appeal  from  decision  of  court  of  last  resort. 

Cited  in  Newman  v.  Gates,  150  Ind.  63,  49  N.  E.  826,  dismissing  petition  for  re- 
view of  decision  of  court  of  last  resort. 
Statute   providing   for   removal    of   county   seat   without    notice. 

Cited  in  Mode  v.  Beasley,  143  Ind.  317,  42  N.  E.  727,  holding  statute  providing 
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for  relocation  of  county  seat  without  notice  of  removal,  valid,  as  contemplating 
administrative  act  only. 
Construction    of    word    "may." 

Cited  in  People's  Xat.  Bank  v.  Ayer,  24  Ind.  App.  217,  56  N.  E.  267,  construing 
word  "may"  in  ordinary  meaning  and  as  vesting  discretion,  under  statute  pro- 
viding that  "assessments  may  be  made     .     .     .     for  sewer  improvements." 
Construction  of  statute. 

Cited  in  State  ex  rel.  Gillispie  v.  Barr,  173  Ind.  450,  88  N.  E.  604,  holding  that 
statute  relating  to  care  of  insane  should  be  liberally  construed;  Taylor  v.  Peters- 
burg, 33  Ind.  App.  680,  72  N.  E.  159,  on  statute  which  is  clear  and  unambigu- 
ous as  being  construed  accordingly ;  Agar  v.  Pagin,  39  Ind.  App.  570,  79  N.  E- 
379,  on  liberal  construction  of  statutory  provisions  of  general  public  interest. 
Administrator  as  plaintiff  in  negligence  suit. 

Cited  in  Boyd  v.  Brazil  Block  Coal  Co.  25  Ind.  App.  161,  50  N.  E.  368,  holding 
administrator  not  proper  party  to  sue  for  death  of  employee  of  mine  by  negli- 
gence. 

22  L.  R.  A.  527,  HAMILTON  v.  DWELLING  HOUSE  INS.  CO.  98  Mich.  535,  57 

N.  W.  735. 
"Unconditional    ownership"    within    insurance    policy. 

Cited  in  Loventhal  v.  Home  Ins.  Co.  112  Ala.  119,  33  L.  R.  A.  262,  footnote  p. 
258,  57  Am.  St.  Rep.  17,  20  So.  419,  holding  vendee  in  possession  under  contract 
of  purchase,  with  vendor's  bond  to  make  title  good  on  full  payment,  uncondi- 
tional owner;  Phenix  Ins.  Co.  v.  Caldwell,  187  111.  80,  58  N.  E.  314,  Affirming  85 
111.  App.  108,  holding  delivery  of  bond  for  deed  not  sale  vitiating  insurance  pol- 
icy, as  in  violation  of  unconditional  ownership  clause;  Rosenstock  v.  Mississippi 
Home  Ins.  Co.  82  Miss.  686,  35  So.  309,  holding  that  vendor  who  has  contracted 
to  sell,  has  received  part  payment,  and  has  let  vendee  into  possession,  is  riot 
the  "sole  and  unconditional  owner." 

Cited  in  footnotes  to  Southern  Ins.  Co.  v.  Estes,  52  L.  R.  A.  915.,  which  holds 
policy  not  avoided  by  existence  of  vendor's  lien,  nor  institution  of  foreclosure 
proceedings,  as  violating  unconditional  ownership  clause;  Steinmeyer  v.  Stein- 
meyer,  59  L.  R.  A.  319,  which  holds  entry  of  judgment  setting  aside  voluntary 
deed  not  change  grantee's  ownership;  Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A.  569, 
which  holds  interest  of  owner  of  property  held  by  another  under  option  to  pur- 
chase which  is  irrevocable  by  owner  but  which  owner  of  option  is  not  bound  to 
accept,  sole  and  unconditional  ownership. 

Cited  in  notes  (2  L.R.A.  (N.S.)  512,  513)  on  bond  for  title  as  defeating  un- 
conditional and  sole  ownership  of  insured;  (3  L.R.A. (N.S. )  108)  on  contract  to 
convey  as  breach  of  condition  in  insurance  policy  against  change  in  title  or  in- 
terest; (20  L.R.A. (N.S.)  776)  on  vendee  under  land  contract  as  owner  within 
meaning  of  insurance  policy. 
Effect  of  agent's  knowledge  on  company's  liability. 

Cited  in  Strause  v.  Palatine  Ins.  Co.  128  N.  C.  65,  38  S.  E.  256,  holding  that 
receipt  of  premium  with  knowledge  by  insurance  agent  of  nature  interest  of  in- 
sured in  property  bars  defense  of  unconditional  ownership. 

Cited  in  footnote  to  Home  Ins.  Co.  v.  Mendenhall,  36  L.  R.  A.  374,  which  holds 
notice  to  insurance  agent  of  material  facts  is  notice  to  company. 

Cited  in  notes  (4  L.R.A.  (N.S. )  759)  on  vacancy  provisions  of  insurance  policy 
as  affected  by  agent's  representations  or  knowledge;  (16  L.R.A. (N.S.)  1224) 
on  parol-evidence  rule  as  to  varying  or  contracting  written  contracts,  as  affect- 
ed by  doctrine  of  waiver  or  estoppel  as  applied  to  insurance  policies. 
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Distinguished  in  Parsons  v.  Lane   (Re  Millers'  &  Mfrs.  Ins.  Co.)   97  Minn.  107, 
4  L.R.A.  (X.S.)    236,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  condition  as  to 
ownership  not  waived  by  the  issue  of  the  policy  without  inquiry,  where  neither 
company  nor  its  agent  had  knowledge  of  the  facts. 
Iiisurable  Interest. 

Cited  in  Quackenbush  v.  Citizens'  Ins.  Co.  150  Mich.  558,  114  N.  W.  388,  hold- 
inf  that  vendor  holding  legal  title  to  property  has  an  insurable  interest  therein. 

22  L.  R.  A.  530,  NORFOLK  &  W.  R.  CO.  v.  ADAMS,  90  Va.  393,  44  Am.  St.  Rep. 

916,  18  S.  E.  673. 
Carrier's    right    to    "demurrage." 

Cited  in  Pennsylvania  R.  Co.  v.  Midvale  Steel  Co.  201  Pa.  629,  83  Am.  St.  Rep. 
836,  51  Atl.  313,  sustaining  carrier's  right  of  demurrage;  Dixon  v.  Central  R. 
Co.  110  Ga.  186,  35  So.  369,  and  New  Orleans  &  N.  E.  R.  Co.  v.  George,  82  Miss. 
725,  35  So.  193,  holding  that  carrier  has  lien  on  freight  for  detention  of  cars; 
Darlington  v.  Missouri  P.  R.  Co.  99  Mo.  App.  14,  72  S.  W.  122,  and  Schumacher 
v.  Chicago  &  N.  W.  R.  Co.  207  111.  212,  69  N.  E.  825,  Affirming  108  111.  App.  523, 
holding  railroad  company  which  is  compelled  by  law  to  provide  prompt  service 
entitled  to  storage  charges  after  allowing  consignee  reasonable  time  to  unload ; 
Michie  v.  New  York,  X.  H.  &  H.  R.  Co.  151  Fed.  695,  holding  demurrage  charge 
of  $1  per  day  where  cars  are  not  unloaded  within  96  hours,  reasonable;  St. 
Louis  Southwestern  R.  Co.  v.  State,  85  Ark.  321,  122  Am.  St.  Rep.  33,  107  S. 
W.  1180,  holding  failure  to  furnish  cars  not  excused  by  showing  that  cars  were 
not  returned  with  sufficient  promptness  from  other  lines  under  rule  for  inter- 
change of  cars. 

Cited  in  footnotes  to  Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co.  36  L.  R. 
A.  850,  which  upholds  right  of  car  service  association  to  affix  reasonable  charge 
for  detention  of  cars;  Southern  R.  Co.  v.  Loekwood  Mfg.  Co.  68  L.R.A.  227, 
which  holds  carrier's  lien  for  subsequent  demurrage  charges  not  cut  off  by 
placing  car  of  lumber  on  team  track  to  be  conveniently  unloaded  by  consignee. 

22  L.  R.  A.  536,  CASE  v.  MINOT,  158  Mass.  577,  33  N.  E.  700. 
Hiii'lits    implied    in   grants  and   leases. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  326,  29  L.  R.  A.  503,  41  N. 
E.  441,  holding  that  deed  of  mill  site  with  water  privileges  includes  benefits  from 
reservoir  dam;  Cummings  v.  Perry,  1G9  Mass.  155,  38  L.  R.  A.  151,  47  N.  E.  618, 
holding  that  lease  of  rooms  in  basement  confers  no  implied  right  to  use  basement 
•elevator;  Huggins  v.  Waters,  154  X.  C.  445,  70  S.  E.  842,  holding  that  lease  of 
hotel  equipped  with  bath  tubs,  closets,  etc.,  carries  with  it  covenant  of  quiet 
•c'njoyment  extending  to  proper  sewerage  connection;  Darnell  v.  Columbus  Show- 
Case  Co.  129  Ga.  64,  13  L.R.A.  (X.S.)  336,  121  Am.  St.  Rep.  206,  58  S.  E.  631, 
^holding  light  and  air  over  adjoining  premises  implied  in  lease  of  tenement  where 
essential  to  its  enjoyment,  citing  also  annotation  on  this  point;  Whitehouse  v. 
Aiken,  190  Mass.  471,  47  X.  E.  499,  holding  unobstructed  view  of  show  window 
implied  in  lease  of  store  where  such  window  was  part  of  the  use  contemplated 
in  the  lease  of  the  premises;  Lipsky  v.  Heller.  399  Mass.  317,  85  X.  E.  453,  hold- 
ing that  no  implied  easement  of  light  and  air  exists  from  the  use  of  "open 
court"  in  a  description  where  such  easement  is  not  essential  to  enjoyment  of 
estate  granted;  Walker  Ice  Co.  v.  American  Steel  &  Wire  Co.  185  Mass.  468, 
70  X.  E.  937,  on  landlord's  depriving  tenant  of  right  to  cut  ice,  as  interference 
with  his  rights,  where  such  right  was  attached  to  the  leased  premises. 

Cited  in  footnote  to  Landell  v.  Hamilton,  34  L.  R.  A.  227,  which  holds  cov- 
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enant  as  to  height  of  building  attached  to  "house"  on  lot  conveyed  not  restricted 
to  existing  building. 

Cited   in  notes    (8  L.R.A.  (X.S.)    351)    on  implication   from   necessity   of  ease- 
ment other  than  of  way;    (26  L.R.A. (X.S.)   373)   on  easements  created  by  sever- 
ance of  tract  with  apparent  benefit  existing. 
AH    to    lijurht    and    air. 

Cited  in  Robinson  v.  Clapp,  05  Conn.  303,  29  L.  R.  A.  591,  32  Atl.  939,  foot- 
note p.  582,  denying  implied  right  to  easement  of  light  and  air  on  purchase  of 
land  40  feet  wide,  with  building  11  feet  from  boundary. 

Cited  in  footnotes  to  Keating  v.  Springer,  22  L.  R.  A.  544,  which  holds  that 
execution  of  lease  of  building  does  not  imply  that  landlord  will  refrain  from  ob- 
structing tenant's  windows  by  building  on  adjoining  lot;  Barrows  v.  Sycamore, 
25  L.  R.  A.  535,  which  holds  allegation  that  water  tower  in  street  cuts  off  light 
to  building,  sufficient ;  Kennedy  v.  Burnap,  40  L.  R.  A.  47G,  which  holds  easement 
of  light  and  air  does  not  pass  by  implication  on  conveyance  of  building  with  win- 
dows looking  over  vacant  lot;  Baker  v.  YVillard,  40  L.  R.  A.  754,  which  holds  that 
conveyance  of  passage  on  foot  over  space  not  less  than  3%  feet  wide  does  not 
include  right  to  have  passage  kept  open  to  sky. 

Cited  in  notes   (13  L.R.A. (X.S.)   334,  335)   on  lease  as  carrying  right  to  light 
and  air  from  adjoining  premises  of  landlord;    (2  Eng.  Rul.  Cas.  572)    on  ease- 
ment of  air  and  light. 
Abutter's    eaNemeiits    of   lig'ht   and   air. 

Annotation  cited  in  South  Bound  R.  Co.  v.  Burton,  67  S.  C.  524,  46  S.  E.  340, 
on  interference  with  light  and  air  as  an  element  of  damage  to  adjoining  lota 
from  construction  of  railroad  in  street. 

Cited  in  footnotes  to  Townsend  v.  Epstein,  52  L.  R.  A.  409  which  sustains 
abutter's  right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street; 
First  Xat.  Bank  v.  Tyson,  59  L.  R.  A.  399  which  sustains  right  of  injunction 
against  pillars  in  street  in  front  of  adjoining  lot,  obstructing  light  and  air  from 
street.  .  : 

Cited  in  note  (41  Am.  St.  Rep.  328)  on  easements  of  light  and  air  in  streets. 
RiK'ht  to  damages  after  cure  of  defect. 

Cited  in  Lexington  Print  Works  v.  Canton,  171  Mass.  4 1C,  50  N.  E.  931,  sus- 
taining right  to  damages  suffered  till  filing  of  bill,  although  defect  subsequently 
cured. 
RiK-lit    of    nonatmttfngr    owner    to    enjoin    condemnation. 

Cited  in  Manson  v.  South  Bound  R.  Co.  64  S.  C.   124,  41   S.  E.  832..  denying 
right  of  those  owning  nonabutting  property  to  enjoin  condemnation  of  park  for 
railroad  purposes. 
Proof  of  anthority. 

Cited  in  Kansas  Invest.  Co.  v.  Carter,  160  Mass.  430,  36  X.  E.  63,  holding  proof 
of  owner's  consent  to  erection  of  building,  and  knowledge  of  action  thereunder, 
sufficient  evidence  of  authority  to  construct  building. 
Liability    of    landlord. 

Cited  in  Blickley  v.  Luce,  148  Mich.  240,  111  X.  W.  752,  holding  landlord  liable 
for  injury  to  tenant  in  the  enjoyment  of  the  premises  where  another  tenant 
made  repairs  by  direction  of  the  landlord. 

Cited  in  notes  (23  L.  R.  A.  158)  on  liability  of  landlord  as  to  condition  of  part 
of  premises  not  controlled  by  tenant:    (26  L.  R.  A.  201)    on  landlord's  liability 
to  third  person  for  condition  of  premises  in  possession  of  tenant. 
Malicious    erection    of    fence. 

Cited  in  note    (40  L.  R.  A.   177)    on  liability  for  malicious  erection  of  fence. 
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Equity     jurisdiction. 

Cited  in  State  v.  Sunapee  Dam  Co.  72  N.  H.  122,  55  Atl.  899,  and  Rugg  v. 
Rohrbach,  110  111.  App.  534,  holding  that  when  equity  has  jurisdiction  to  grant 
injunction  it  may  decide  all  issues  and  give  full  relief;  West  v.  Washington 
&  C.  River  R.  Co.  49  Or.  451,  90  Pac.  666,  holding  that  court  of  equity  in  action 
for  specific  performance  may  _assess  damages  sustained  up  to  time  of  bringing 
action;  Institution  for  Sav.  v.  Puffer,  201  Mass.  47,  87  N.  E.  562,  on  equity  as 
retaining  jurisdiction  to  assess  damages  though  specific  equitable  relief  asked 
for,  is  denied. 

Cited  in  note  (116  Am.  St.  Rep.  878)  on  exception  to  rule  that  equity  retains 
for  all  purposes  jurisdiction  once  assumed. 

22  L.  R.  A.  544,  KEATING  v.  SPRINGER,   146  111.  481,  37  Am.  St.  Rep.   175. 

34  N.  E.  805. 
Right   to  easement   of  lig-ht  and   air. 

Cited  in  Saratoga  European  Hotel  &  Restaurant  Co.  v.  Mossier,  76  111.  App. 
693,  sustaining  injunction  against  obstructing  show  window;  Kotz  v.  Illinois  C. 
R.  Co.  188  111.  583,  59  N.  E.  240,  denying  damages  for  loss  of  light  and  air  re- 
sulting from  elevation  of  railroad  tracks;  Bailey  v.  Gray,  53  S.  C.  515,  31  S.  E. 
354,  holding  that  unobstructed  passage  of  light  and  air  cannot  6e  acquired  by 
prescription;  Dixon  v.  Messer,  136  111.  App.  492,  holding  that  city  has  no  power 
to  regulate  height  of  partition  fences. 

Cited  in  notes  (22  L.R.A.  540)  on  American  law  as  to  easements  of  light, 
air,  and  prospect;  (8  L.R.A. (N.S.)  351,  26  L.R.A. (N.S.)  371,  372)  on  American 
doctrine  of  easements  of  light  and  air;  (13  L.R.A. (N.S.)  334)  on  lease  as  carry- 
ing right  to  light  and  air  from  adjoining  premises  of  landlord;  (122  Am.  St. 
Rep.  219)  on  grant  of  easements  by  implication;  (2  Eng.  Rul.  Cas.  573)  on 
easement  of  air  and  light;  (10  Eng.  Rul.  Cas.  79)  on  extension  of  doctrine  of 
implied  easement  on  severance  to  air  and  light. 

Disapproved   in   Darnell   v.   Columbus   Show-Case   Co.    129   Ga.   64,    13   L.R.A. 
(N.S.)   336,  121  Am.  St.  Rep.  206,  58  S.  E.  631,  holding  right  to  light  and  air 
over  landlord's  adjoining  premises  implied  in  lease  of  tenement  where  essential 
to  its  enjoyment. 
Breach    of    covenant    of    quiet    enjoyment. 

Cited  in  Boyer  v.  Commercial  Bldg.  Invest.  Co.  110  Iowa,  496,  81  N.  W.  720, 
sustaining  tenant's  right  to  damages  for  breach  of  covenant  of  quiet  enjoyment 
by  landlord's  operation  of  boilers  in  basement,  rendering  floors  warm  and  un- 
comfortable and  atmosphere  unhealthy;  Cassidy  v.  Richardson,  74  N.  H.  222,  66 
Atl.  641,  holding  that  in  action  for  breach  of  covenant  of  quiet  enjoyment,  the 
covenant  and  facts  constituting  the  breach  thereof  should  be  set  out  in  the 
declaration;  Rubens  v.  Hill,  213  111.  543,  72  N.  E.  1127,  holding  that  question 
whether  acts  of  landlord  amounts  to  an  eviction  is  for  the  jury;  John  Anisfield 
Co.  v.  Corey,  140  111.  App.  367,  on  what  constitutes  constructive  eviction  by 
landlord. 
Measure  of  damages. 

Cited  in  C.  F.  Birtman  Co.  v.  Thompson,  136  111.  App.  623,  holding  that  meas- 
ure of  damages  for  breach  of  lessor's  covenant  to  furnish  heat,  is  the  difference 
in  rental  value  between  premises  with  and  without  heat. 
Tenant's    liability     for    rent. 

Cited  in  Humphreville  v.  Billinger,  62  111.  App.  127,  holding  tenant  liable  for 
rent  by  retaining  premises  after  construction  of  staircase  which  cut  off  some  light 
and  air;  Kistler  v.  Wilson,  77  111.  App.  154,  holding  landlord's  consent  to  erec- 
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tion  of  elevated  road  not  constructive  eviction;  Leiferman  v.  Osten,  167  111.  101, 
39  L.  R.  A.  158,  47  N.  E.  203,  Affirming  64  111.  App.  579,  holding  tenant  charge- 
able with  rent  by  retaining  possession  after  constructive  eviction;  McMullen  v. 
Moffitt,  68  111.  App.  103,  holding  loss  of  light  and  air  by  construction  of  build- 
ing joining  leased  building  by  party  wall,  no  defense  to  action  for  rent;  Barrett 
v.  Boddie,  158  111.  484,  49  Am.  St.  Rep.  172,  42  N:  E.  143,  denying  that  obstruc- 
tion to  chimney  relieves  tenant  from  payment  of  rent,  under  lease  containing 
covenant  to  repair;  White  v.  Young  Men's  Christian  Asso.  137  111.  App.  290, 
holding  that  where  lease  is  made  in  connection  with  covenant  to  install  adequate 
system  of  ventilation  possession  cannot  be  retained  without  payment  of  rent, 
although  covenant  is  broken;  Garrett  v.  Conner,  155  111.  App.  164,  holding  that 
tenant  who  remains  in  possession  cannot  off  set  as  against  rent,  damages  by  rea- 
son of  inconvenience  in  use  of  premises;  Potts-Thompson  Liquor  Co.  v.  Capital 
City  Tobacco  Co.  137  Ga.  653,  74  S.  E.  279,  holding  that  to  constitute  eviction 
which  will  operate  as  suspension  of  rent  there  must  be  actual  expulsion  or  acts 
of  interference  done  with  intention  of  depriving  tenant  of  enjoyment  of  premises; 
Rubens  v.  Hill,  213  111.  541,  72  N.  E.  1127,  holding  that  where  defect  in  leased 
premises  diminishes  their  value,  and  lessee  continues  in  possession,  he  is  liable 
for  the  rent  but  may  recoup  damage  sustained. 

Cited  in  footnote  to  Kellogg  v.  Lowe,  70  L.R.A.  510,  which  holds  eviction  not 
effected  by  lessor  of  property  as  site  for  saloon  business  in  preventing  acquisition 
•of  necessary  license  by  protesting  against  its  issuance  as  owner  of  other  property. 
Counterclaim  to  action  for  rent. 

Cited  in  Dietrich  v.  Ely,  11  C.  C.  A.  268,  24  U.  S.  App.  21,  63  Fed.  414,  holding 
•damages  for  malicious  prosecution  not  counterclaim  in  action  for  rent. 
Questions   of  law   raised  on  appeal. 

Cited  in  Bour  v.  Chicago  &  W.  Coal  Co.  87  111.  App.  593,  holding  that  absence 
of  questions  of  law  submitted  to  lower  court  presents  no  question  of  law  on 
appeal;  Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  111.  72,  75  N.  E.  427,  holding 
that  where  trial  is  had  before  court  without  jury,  propositions  of  law  should  be 
submitted  to  the  court  in  writing,  without  which  they  will  not  be  considered  on 
appeal. 
Conelusiveness  of  judgment  of  forcible  entry  and  detainer. 

Cited  in  footnote  to  Moore  v.  Snowball,  66  L.R.A.  745,  which  holds  judgment 
for  defendants  in  trespass  to  try  title  to  land  sold  under  judgment  foreclosing 
tax  lien  and  to  set  aside  the  judgment  not  bar  to  subsequent  suit  to  set  aside 
sheriff's  sale  for  irregularities  on  equitable  terms  in  which  title  is  admitted  to 
be  in  purchaser. 

22  L.  R.  A.  548,  STATE  ex  rel.  MORRIS  v.  WRIGHTSON,  56  N.  J.  L.  126,  28 
Atl.  56. 

Followed  without  discussion  in  Smith  v.  Baker,  73  N.  J.  L.  329,  63  Atl.  619; 
Smith  v.  Baker,  74  N.  J.  L.  592,  64  Atl.  1067. 
Validity  of  statutes  which  deprive  governor  of  power  of  appointment. 

Cited  in  Johnson  v.  State,  59  N.  J.  L.  538,  38  L.  R.  A.  374,  37  Atl.  949,  declar- 
ing void,   statute  depriving  governor  of  power  to  appoint  judges,  by  changing 
name  of  court  without  changing  jurisdiction. 
—  Relating    to    election    matters. 

Cited  in  Bott  v.  Secretary  of  State,  62  N.  J.  L.  126,  40  Atl.  740,  holding  ballot 
requiring  voter  to  vote  one  of  two  ways  on  three  constitutional  amendments  does 
not  contravene  provision  as  to  separate  submission;  McArdle  v.  Jersey  City,  66 
N.  J.  L.  596,  88  Am.  St.  Rep.  496,  49  Atl.  1013,  declaring  void,  act  creating  excise 
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board,  two  members  to  be  chosen  annually,  no  ballot  containing  more  than  one 
name;  State  ex  rel.  Guerguin  v.  McAlisler,  88  Tex.  286,  28  L.  R.  A.  525.  foot- 
note p.  523,  31  S.  W.  187,  sustaining  statute  authorizing  each  ward  to  elect  one 
alderman;  Smith  v.  Wanser,  68  N.  J.  L.  253,  52  Atl.  309,  denying  right  of  legis- 
lature to  provide  that  other  persons  shall  vote  in  election  of  brigadier-generals, 
when  constitution  gives  exclusive  right  to  field  officers:  Warren  v.  Pirn,  66  X. 
J.  Eq.  398,  59  Atl.  773,  on  right  of  stockholders  to  relief  to  prevent  unlawful 
voting  by  others. 

Cited  in  footnote  to  Pope  v.  Williams,  66  L.R.A.  398,  which  holds  that  legis- 
lature may  require  person  coming  into  state  to  take  up  residence  to  evidence  such 
fact  in  public  record  to  entitle  him  to  vote. 

Cited  in  notes   (25  L.  R.  A.  485)   on  how  far  right  to  vote  is  absolute;    (33  L. 
R.  A.  142)  on  statutes  restricting  vote  of  elector  to  less  than  all  when  several  offi- 
cers are  to  be  chosen  for  same  office. 
Relating:     to     apportionment. 

Cited  in  State,  Wood,  Prosecutor,  v.  Atlantic  City,  56  N.  J.  L.  234,  28  Atl.  427r 
holding  statute  authorizing  cities  divided  into  wards,  to  subdivide,  not  confined 
to  cities  divided  before  passage  of  act;  People  ex  rel.  Mooney  v.  Hutchinson,  172 
111.  496,  40  L.  R.  A.  772,  50  N.  E.  599,  declaring  void,  apportionment  act  passed 
before  expiration  of  time  required  by  Constitution;  Harmison  v.  Ballot  Comrs. 
J.">  W.  Va.  180,  42  L.  R.  A.  592,  31  S.  E.  394,  holding  that  courts  may  declare 
void,  act  apportioning  delegate  districts;  Fesler  v.  Brayton.  145  Ind.  91,  32  L. 
R.  A.  585,  44  N.  E.  37  (dissenting  opinion),  majority  refusing  to  enjoin  proceed- 
ing to  election  under  only  apportionment  act  not  repealed  or  adjudged  invalid: 
Ragland  v.  Anderson,  125  Ky.  159,  128  Am.  St.  Rep.  242,  100  S.  W.  865,  holding 
that  apportionment  which  violates  constitutional  provision  requiring  equalitv 
of  representation  is  invalid;  State  ex  rel.  Sullivan  v.  Schnitger.  16  Wyo.  522. 
95  Pac.  698,  holding  that  mandamus  will  not  issue  to  compel  election  in  disre- 
gard of  an  apportionment  alleged  to  be  invalid,  unless  a  valid  apportionment 
exists  prior  thereto  under  which  the  election  may  be  held. 

Cited  in  footnotes  to  Fletcher  v.  Tuttle,  26  L.  R.  A.  143,  which  denies  right  ta 
enjoin  giving  of  election  notices  on  ground  that  apportionment  unconstitiitional : 
People  ex  rel.  Henderson  v.  Westchester  County,  30  L.  R.  A.  74.  which  holds  that 
annexation  of  part  of  other  county  to  New  York  county  for  municipal  purposes 
leaves  annexed  territory  in  other  county  for  purpose  of  senate  or  assembly  dis- 
tricts; Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  to  create  double  dis- 
tricts so  as  to  give  counties  having  less  than  population  for  one  senator  or  repre- 
sentative a  voice  in  electing  more  than  one. 

Cited  in  note  (10  L.R.A.(N.S.)   1186)  on  effect  of  laches  in  questioning  appor- 
tionment of  election  districts. 
.Affected    by    custom. 

Cited  in  State,  Suburban  Electric  Co.,  Prosecutor,  v.  Elizabeth,  59  X.  J.  L. 
137,  36  Atl.  673,  holding  custom  at  variance  with  meaning  of  statute  not  sustain- 
able as  its  construction;  State  ex  rel.  Kenny  v.  Hudspeth,  59  X.  J.  L.  533,  37 
Atl.  67,  holding  legislature  has  power  to  reduce  number  of  judges  under  long- 
continued  construction  of  Constitution:  Virtue  v.  Essex  County,  67  X.  J.  L.  146, 
50  Atl.  360.  holding  long-continued  recognition  by  various  sheriffs,  of  right  of 
board  of  freeholders  to  control  jail,  will  not  warrant  legislature  in  giving  board 
statuory  authority  contrary  to  constitution;  Jersey  City  v.  Xorth  Jersey  Street. 
R.  Co.  72  N.  J.  L.  392,  61  Atl.  95,  on  contemporaneous  construction  of  statutes 
as  being  of  value  only  when  meaning  is  doubtful. 
Construction  of  constitutional  provisions. 

Cited  in  Schwartz  v.  People,  46  Colo.  262,  104  Pac.  92,  holding  that  provision 
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in  constitution  that  legislature  shall  prohibit  sale  of  impure  liquor  does  not  by 
implication  deny  the  right  to  legislate  concerning  pure  liquors. 
Street     railway     company    as     transportation     company. 

Cited  in  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cal.  689,  64  Pac.  1065 
(dissenting  opinion),   majority   holding  street  railway  company  not  transporta- 
tion company. 
Injunction   agrainst    payment   of   expenses   of   unauthorized   election. 

Cited  in  Bates  v.  Nome,   1  Alaska,  213,  sustaining  taxpayer's  right  to  enjoin 
payment  from  public  funds  of  expenses  of  unauthorized  election. 
Mandamus. 

Cited  in  Frantz  v.  County  Ct.  69  W.  Va.  739,  93  S.  E.  328,  holding  that  man- 
damus lies  to  compel  performance  of  ministerial  duty,  where  conduct  of  official 
amounts  >  to  refusal  of  performance;  Re  Hopper,  73  Misc.  376,  132  N.  Y.  Supp. 
730,  holding  that  application  for  mandamus  will  be  granted  to  insure  fair  elec- 
tion of  officers  and  to  prevent  nominations  under  unconstitutional  statute;  Biand 
v.  Nome,  3  Alaska,  39,  holding  that  a  private  elector  may  maintain  mandamu? 
to  compel  public  officers  to  hold  election  according  to  law. 
"Who  may  question  validity  of  statute. 

Cited  in  Pugh  v.  Pugh,  25  S.  D.  33,  32  L.R.A.  (N.S.)  963,  124  N.  W.  959, 
holding  that  nonresident  cannot  attack  constitutionality  of  statute  requiring 
residence  for  certain  time  before  commencement  of  divorce  action. 

22  L.  R.  A.  561,  GIBSON  v.  HUNTINGTON,  38  W.  Va.   177,  45  Am.  St.  Rep. 

853,  18  S.  E.  447. 
Municipal    corporation's    liability    for    neg-ligrence    and    costs. 

Explained  in  Yeager  v.  Bluefield,  40  W.  Va.  487,  21  S.  E.  752,  holding  munici- 
pal corporation  not  insurer  against  accidents  in  streets. 

Cited  in  Arthur  v.  Charleston,  51  W.  Va.  134,  41  S.  E.  171,  holding  it  to  be 
positive  duty  of  city  to  keep  streets  free  from  obstructions;  Charleston  v.  Beller. 
45  W.  Va.  48,  40  S.  E.  152,  holding  municipal  corporations  not  liable  for  costs  in 
prosecution  for  violation  of  city  ordinance;  Allen  v.  Minden,  ]27  La.  406,  53 
So.  666,  holding  that  unless  municipality  uses  due  care  in  making  excavations 
in  repairing  streets  it  will  be  liable  for  injury  resulting  therefrom;  Burke  v. 
South  Omaha,  79  Neb.  797,  113  N.  W.  241,  holding  that  city  is  liable  for  wrong- 
ful or  negligent  acts  of  persons  employed  in  repairing  or  improving  its  streets; 
Cavender  v.  Charleston,  62  W.  Va.  659,  59  S.  E.  732,  holding  city  liable  for  injury 
•caused  by  defective  bridge  over  which  it  had  control ;  Parrish  v.  Hunting-ton,  57 
W.  Va.  293,  50  S.  E.  416,  on  absolute  duty  of  city  to  keep  its  streets  and  side- 
walks in  a  safe  condition;  O'Hanlin  v.  Carter  Oil  Co.  54  W.  Va.  516,  66  L.R.A. 
S96,  46  S.  E.  565;  Hysell  v.  Central  City,  64  W.  Va.  134,  61  S.  E.  43,— on  absolute 
liability  of  city,  under  statute,  for  injury  from  nonrepair  of  street;  Wheeler  v. 
Pt.  Dodge,  131  Iowa,  576,  9  L.R.A. (N.S.)  152,  108  N.  W.  1057,  on  care  of  streets 
as  being  administrative  act. 

Cited  in  footnotes  to  Jackson  v.  Greenville,  27  L.  R.  A.  527,  which  denies  re- 
covery for  injury  by  defects,  to  man  playing  with  dog  on  sidewalk;  Rhobidas  v. 
Concord,  51  L.  R.  A.  381,  which  sustains  city's  liability  for  failure  to  furnish 
servant  reasonably  safe  place  to  work ;  Teagar  v.  Flcmingsburg,  53  L.  R.  A.  792, 
which  holds  mere  building  of  step  in  sidewalk  not  negligence  rendering  city  liable 
for  injury  to  pedestrians;  Nicholson  v.  Detroit,  56  L.  R.  A.  601,  which  denies 
city's  liability  for  death  of  unwarned  employee  from  smallpox  contracted  in  tear- 
ing down  smallpox  hospital;  Colwell  v.  Waterbury,  57  L.  R.  A.  218,  which  denies 
city's  liability  for  injury  to  employee  through  defect  in  machine  for  crushing 
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stone  for  highways;  Hall  v.  Concord,  58  L.  R.  A.  455,  which  denies  city's  liabil- 
ity for  negligent  management  of  steam  roller  in  repairing  city  street  under  super- 
vision of  state  superintendent;  Dudley  v.  Flemingsburg,  60  L.  R.  A.  575,  which 
denies  city's  liability  for  injuries  by  failure  to  prevent  coasting  in  streets; 
Wilson  v.  Mitchell,  65  L.R.A.  158,  which  holds  that  municipality  cannot  ratify 
act  of  waterworks  superintendent  in  wrongfully  connecting  well  with  city  water 
mains  so  as  to  become  liable  for  water  taken  from  the  well;  Bowden  v.  Kansas 
City,  66  L.R.A.  181,  which  holds  that  city  is  performing  ministerial  public  duty 
in  maintaining  fire  station  so  as  to  be  liable  in  damages  to  employee  for  personal 
injuries  resulting  from  neglect  of  city  to  furnish  reasonably  safe  place  to  work; 
Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank  sidewalk  not  so  unsafe 
as  to  render  city  liable  to  one  falling  thereon  because  his  cane  goes  through, 
although  the  edges  of  planks  have  become  so  decayed  as  not  to  withstand  pres- 
sure of  cane. 

Cited  in  notes  (2  L.R.A. (X.S.)  160)  on  municipal  liability  for  latent  defects 
in  streets;  (20  L.R.A. (X.S.)  525,  580,  626,  750,  754)  on  liability  of  municipality 
for  defects  or  obstructions  in  streets;  (21  L.R.A. (N.S.)  624)  on  contributory 
negligence  as  affecting  municipal  liability  for  defects  and  obstructions  in  streets; 
(103  Am.  St.  Rep.  281)  on  municipal  liability  to  persons  injured  by  defects  in, 
or  want  of  repair  of,  streets;  (108  Am.  St.  Rep.  153,  159,  161)  as  to  what 
municipal  corporations  are  answerable  for  injuries  due  to  defects  in  streets  and 
other  public  places. 
Liability  for  injury  to  children. 

Cited  in  Busse  v.  Rogers,  64  L.  R.  A.  183,  holding  one  who  piles  lumber  in  street 
in  unstable  manner  liable  for  injuries  caused  by  its  fall  upon  child  who  attempts 
to  climb  on  pile;  Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius,  120  Ky.  501,  117 
Am.  St.  R«p.  593,  87  S.  W.  266,  as  setting  out  the  right  of  children  to  use 
streets  for  their  exercise  and  play;  Friedman  v.  Snare  &  T.  Co.  71  X.  J.  L.  623, 
70  L.R.A.  56,  108  Am.  St.  Rep.  764,  61  Atl.  401,  2  Ann.  Cas.  497  (dissenting 
opinion),  on  liability  for  injury  to  child  caused  by  obstruction  in  street. 

Cited  in  footnotes  to  Kramer  v.  Southern  R.  Co.  52  L.R.A.  359,  which  denies 
railroad  company's  liability  for  death  of  child  by  fall  upon  him  of  pile  of  cross- 
ties  in  unused  portion  of  street;  Busse  v.  Rogers,  64  L.R.A.  183,  which  holds 
one  piling  lumber  insecurely  in  street  liable  for  injuries  to  child  by  its  fall  upon 
him  while  attempting  to  climb  on  the  pile;  Friedman  v.  Snare  &  Triest  Co.  70 
L.R.A.  147,  which  holds  abutting  owner  storing  building  materials  in  street  not 
ordinarily  charged  with  duty  to  render  them  safe  for  persons  attempting  to 
use  them  for  their  own  pleasure,  convenience  or  profit. 

Cited  in  notes   (6  L.R.A. (X.S.)   905)  on  duty  towards  children  with  respect  to 
obstructions  or  defects  in  street;   (34  L.R.A.(X.S.)   118)   on  duty  toward  children 
as. to  obstructions  or  defects  in  street. 
Of     municipal     corporation. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  265,  43  L.  R.  A.  151,  31  S.  E.  993,  denying 
city's  liability  for  death  of  child  drowned  while  trespassing,  by  falling  into  reser- 
voir which  supplied  city;  District  of  Columbia  v.  Boswell,  6  App.  D.  C.  420, 
holding  municipal  corporation  liable  for  defects  in  sidewalk,  injuring  children 
playing  thereon;  Omaha  v.  Richards,  49  Xeb.  249,  68  N.  W.  528,  holding  city 
liable  for  death  of  boy  by  drowning  in  water  accumulated  by  city's  negligence 
in  grading  street;  Straub  v.  St.  Louis,  175  Mo.  421,  75  S.  W.  100,  holding  city 
liable  to  boy  who  was  playing  in  street  and  injured  by  old  counter  falling  upon 
him,  which  had  been  placed  in  street  by  merchant  and  marked  "for  sale;"  Ir- 
vine v.  Greenwood,  89  S.  C.  524,  36  L.R.A. (N.S.)  369,  72  S.  E.  228,  holding  that 
it  is  not  as  matter  of  law  negligent  for  children  to  play  in  street,  in  absence 
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of  circumstances  making  it  obviously  dangerous;  Townley  v.  Huntington,  68 
W.  Va.  576,  34  L.R.A. (N.S.)  120,  70  S.  E.  368,  holding  that  city  owes  same  duties 
to  children  properly  in  streets,  although  engaged  in  play,  as  it  does  to  travelers 
on  business;  Shaw  v.  Charleston,  57  W.  Va.  434,  50  S.  E.  527,  4  Ann.  Cas.  515, 
holding  city  not  liable  for  injury  to  child  confined  in  its  prison  caused  by  un- 
sanitary and  filthy  condition. 

Cited  in  footnote  to  McFadden  v.  Jewell,  60  L.  R.  A.  402,  which  denies  city's 
liability  for  injury  to  child  by  negligence  of  one  employed  to  clear  alley  of  weeds. 
"When  negligence  question  of  fact. 

Cited  in  Steube  v.  Christopher  &  S.  Architectural  Iron  &  Foundry  Co.  85  Mo. 
App.  650,  holding  that  question  for  jury  arises  when  facts  create  reasonable  doubt 
as  to  negligence. 
Presumption   of   negligence. 

Cited  in  note  (113  Am.  St.  Rep.  989)  on  presumption  of  negligence  fiom  hap- 
pening of  accident  causing  personal  injuries. 

22  L.  R.  A.  565,  GUSTAFSON  v.  HAMM,  56  Minn.  334,  57  N.  W.  1054. 
Rights   of   public   in   highway. 

Cited  in  Butler  v.  Penn  Tobacco  Co.  152  N.  C.  419,  136  Am.  St.  Rep.  831,  68 
S.  E.  12,  holding  that  city  has  no  power  to  authorize  contract  between  man- 
ufacturing company  and  railroad  for  building  sidetrack  across  street  upon 
latter's  right  of  way  for  benefit  of  former;  Perry  v.  Castner,  124  Iowa,  392, 
66  L.R.A.  163,  100  N.  W.  84,  2  Ann.  Cas.  363,  holding  an  area  way  for  a  base- 
ment entrance  so  placed  that  it  landed  people  on  the  adjoining  owner's  frontage 
was  unlawful  and  city  could  not  permit  it;  Hatfield  v.  Straus,  189  N.  Y.  222,  82 
N.  E.  172,  Affirming  117  App.  Div.  671,  102  N.  Y.  Supp.  934,  holding  it  has  no 
power. 

Cited  in  footnotes  to  Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies 
city's  power  to  authorize  steam  railroad  to  locate  in  narrow  highway  devoted  to 
wholesale  business;  Eddy  v.  Granger,  28  L.  R.  A.  517,  which  denies  power  of 
city  to  give  vested  right  to  maintain  private  drain  in  highway;  Chicago  G.  W. 
R.  Co.  v.  First  M.  E.  Church,  50  L.  R.  A.  488,  which  holds  water  tank  in  street, 
and  station  at  which  bells  constantly  rung  and  whistles  blown  within  few  rods  of 
church,  nuisance. 

Cited  in  notes   (22  L.R.A.(N.S.)   930)   on  power  of  municipality  in  absence  of 
express  authority  to  grant  street  franchises;    (106  Am.  St.  Rep.  257)    on  power 
of  city  to  allow  operation  of  private  railroad  in  street;    (125  Am.  St.  Rep.  346) 
on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private  purpose. 
A  iuittcr's  right  to  compensation  for  railroad  in  street. 

Cited  in  note  (36  L.R.A. (N.S.)  733,  739)  on  abutter's  right  to  compensation 
for  railroads  in  streets. 

22  L.  R.  A.  570,  STATE  ex  rel.  RAILROAD  COMMISSION  v.  WESTERN  U. 

TELEG.  CO.  113  N.  C.  213,  18  S.  E.  389. 
"Who    engaged    In    interstate    commerce. 

Cited  in  Leavell  v.  Western  U.  Teleg.  Co.  116  N.  C.  220,  27  L.  R.  A.  843,  47 
Am.  St.  Rep.  798,  21  S.  E.  391,  and  Western  U.  Teleg.  Co.  v.  Reynolds,  100  Va. 
465,  93  Am.  St.  Rep.  971,  41  S.  E.  856,  holding  company  transmitting  message 
over  line  which  passes  through  another  state  en  route,  when  it  has  one  wholly 
within  same  state,  not  engaged  in  interstate  commerce;  Kansas  City  S.  R.  Co. 
v.  Railroad  Comrs.  106  Fed.  359,  denying  state's  authority  to  regulate  freight 
rates  between  points  in  state,  when  line  extends  partly  through  another  state; 
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Leavenworth  v.  Ewing,  80  Kan.  64,  101  Pac.  664,  holding  that  license  tax  may 
be  placed  on  intra  state  express  business,  though  the  goods  are  carried  over 
a  part  of  another  state  in  transit;  Western  U.  Teleg.  Co.  v.  Hughes,  104  Va. 
246,  51  S.  E.  225  (dissenting  opinion),  on  telegraph  messages  as  interstate  com- 
merce where  traversing  another  state  enroute  between  points  within  the 
state. 

Cited  in  notes  (28  L.R.A.(N.S.)  987;  47  L.  ed.  U.  S.  334)  on  interstate  char- 
acter of  transportation  between  points  in  same  state  over  route  which  passes 
outside  such  state. 

Distinguished  in  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U.  S.  621,  47  L. 
ed.  336,  23  Sup.  Ct.  Rep.  214,  holding  that  company  transporting  goods  on 
through  bill  of  lading  between  two  points  in  same  state,  over  line  116  miles  long, 
64  miles  of  which  extends  through  another  state,  is  engaged  in  interstate  com- 
merce. 
legislative  power  to  fix  rates  and  prices. 

Cited   in   notes    (33   L.R.A.    181)    on    legislative   power   to   fix   tolls,   rates,   or 
prices;   (6  L.R.A.(N.S.)   835)  on  businesses  affected  with  public  interest  subject- 
ing them  to  regulation  and  control  in  respect  to  rates  or  prices. 
Corporate    taxation. 

Cited  in  note  (60  L.  R.  A.  646)  on  corporate  taxation  and  the  commerce  clause. 
Police  regulation  of  electric  companies. 

Cited  in  note   (31  L.  R.  A.  807)   on  police  regulation  of  electric  companies. 
Character    and    powers    of    railroad    commission. 

•  Cited  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  474,  61  Am.  St.  Rep.  672, 
28  S.  E.  554  (dissenting  opinion),  majority  denning  railroad  commission  as  ad- 
ministrative not  judicial,  court;  State  ex  rel.  Pate  v.  Wilmington  &  W.  R.  Co. 
122  N.  C.  880,  29  S.  E.  334,  holding  violations  of  railroad  commissioner's  orders 
enforceable  in  supreme  court;  Gulf  &  S.  1.  R.  Co.  v.  Mississippi  R.  Commission, 
94  Miss.  135,  49  So.  118,  holding  that  state  railway  commission  has  only  such 
powers  as  are  expressly  granted  to  it  by  the  legislature. 

Cited  in  note  (32  L.R.A.(N.S-)  650)  on  delegation  of  power  to  regulate  carriers. 
Validity  of  act  authorizing:  reissue  of  stock. 

Cited  in  Hendon  v.  North  Carolina  R.  Co.  125  N.  C.  128,  34  S.  E.  227,  sustaining 
act  relating  to  reissue  of  stock  to  supply  lost  certificates. 
Amendment   of   proceedings    to   confer   jurisdiction. 

Cited  in  McLean  v.  Breece,  113  N.  C.  393,  18  S.  E.  694,  holding  that  proceed 
ing  brought  in  wrong  court  may  be  amended  by  court  to  give  jurisdiction. 

22  L.  R.  A.  573,  ENEWTOLD  v.  OLSEN,  39  Neb.  59,  42  Am.  St.  Rep.  557,  57  N. 

W.  765. 
!.<  mil    name,   what   constitutes. 

Cited  in  Stratton  v.  McDermott,  89  Neb.  624,  131  N.  W.  949,  Ann.  Cas.  1912 
C,  C16,  holding  that  surname  and  initial  letter  may  constitute  full  name  of  in- 
dividual, and  when  grantee  is  so  named  in  his  title  of  record  it  will  not  be 
presumed  that  he  has  another  name;  McNamara  v.  Gunderson,  89  Neb.  116,  131 
N.  W.  183,  holding  that  to  be  ignorant  of  either  given  name  or  surname  of  per- 
son is  to  be  ignorant  of  such  person's  name  within  meaning  of  section  148  of 
Code;  Butler  v.  Smith,  84  Neb.  81,  28  L.R.A.(N.S-)  438,  120  N.  W.  1106,  holding 
for  purpose  of  constructive  notice  in  case  where  defendant  is  not  sued  on  writ- 
ten instrument  signed  by  himself,  his  name  includes  first  Christian  name  o-nd 
surname  or  patronymic. 
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Service  of  process)  and  waiver  of  defect  as  to  name. 

Cited  in  Scarborough  v.  My  rick..  47  Xeb.  801,  66  X.  W.  867,  holding  that  filing 
answer  to  merits  waives  defect  in  name;  Slingluff  v.  Gainer,  49  W.  Va.  9,  37  S. 
E.  771,  holding  that  full  name  should  be  used  in  judicial  process;  Newman  v. 
Greeley  State  Bank,  92  111.  App.  642,  holding  failure  to  leave  summons  at  defend- 
ant's place  of  residence  insufficient  to  confer  jurisdiction;  D'Autremont  v.  An- 
derson Iron  Co.  (D'Autremont  v.  Gaylord)  104  Minn.  170,  17  L.R.A.(N.S.)  239, 
124  Am.  St.  Rep.  615,  116  X.  W.  357,  15  Ann.  Cas.  114,  holding  service  of 
summons  by  publication  in  which  wrong  middle  initial  is  used  does  not  give 
court  jurisdiction;  Gillian  v.  McDowall,  66  Xeb.  819,  92  N.  W.  991,  holding  a 
mortgagee  in  tax  foreclosure  suit  is  not  barred  of  his  right  of  redemption  where 
he  was  sued  by  his  initials  only,  the  summons  did  not  contain  the  words  "real 
name  unknown,"  a*d  service  was  not  personal;  Krotter  &  Co.  v.  Norton,  84 
Neb.  140,  120  N.  W.  923,  holding  court  acquires  jurisdiction  by  personal  service 
of  process  on  defendant,  though  there  is  a  misnomer  of  defendant  therein; 
Zimmerman  v.  Trude,  80  Neb.  507,  114  N.  W.  641,  holding  court  acquires  juris- 
diction by  substituted  service  where  the  action  is  on  a  written  instrument 
where  defendant  has  signed  the  same  by  initial  letters  or  contraction  of  Christian 
name. 

Cited  in  note   (132  Am.  St.  Rep.  563)    on  proceedings  against  persons  by  less 
or  other  than  full  Christian  names. 
Revival     of     judgement. 

Cited  in  Wittstruck  v.  Temple,  58  Neb.  19,  78  N.  W.  456,  .holding  lack  of  juris- 
diction good  defense  to  proceeding  to  revive  dormant  judgment ;  Stover  v.  Stark, 
61  XTeb.  375,  87  Am.  St.  Rep.  460,  85  X.  W.  286,  holding  that  questions  involved 
prior  to  proceedings  to  receive  judgment  become  res  judicata;  Rice  v.  Allen,  69 
Xeb.  354,  95  N.  W.  704,  holding  where  judgment  is  void  for  want  of  service, 
though  valid  on  its  face,  an  order  for  revivor  is  not  conclusive  against  him 
although  personal  service  therein  was  had  and  no  appearance  made;  Johnson  v. 
Carpenter,  77  Xeb.  52,  108  XT.  W.  161,  holding  a  defendant  may  show  in  revivor 
proceedings  the  invalidity  of  the  original  judgment  for  want  of  jurisdiction  over 
the  person  of  defendant;  St.  Paul  Harvester  Co.  v.  Mahs,  82  Neb.  338,  117  N. 
702,  holding  that  a  defendant  on  whom  notice  has  been  served  for  the  re- 
vivor of  a  judgment  may  appear  and  file  a-nd  all  defenses  he  may  have,  and 
make  all  proper  motions  in  reference  thereto  without  being  held  to  have  ap- 
peared generally  so  as  to  render  valid  a  judgment  void  for  want  of  jurisdiction 
over  his  persons. 

Cited  in  footnote  to  Lyon  v.  Cleveland,  30  L.  R.  A.  400,  which  holds  revival 
of  judgment  effective  as  against  grantee  of  debtor  in  deed  made  after  judgment, 
but  before  revival. 

22  L.  R.  A.  575,  CHENERY  v.  FITCHBURG  R.  CO.  160  Mass.  211,  35  N.  E.  554. 
Duty    to    licensee    or    trespasser. 

Cited  in  Lorenzo  v.  Wirth,  170  Mass.  600,  40  L.  R.  A.  348,  49  N.  E.  1010, 
denying  owner's  liability  to  foreigner  injured  by  stepping  into  coal  hole  located 
2  feet  from  street  line;  Palmer  v.  Gordon,  173  Mass.  411,  73  Am.  St.  Rep.  302, 
53  N.  E.  909,  affirming  recovery  for  injuries  resulting  from  contract  with  boiling 
water  thrown  to  frighten  boy  from  house;  Quigley  v.  dough,  173  Mass.  430,  45 
L.  R.  A.  501,  73  Am.  St.  Rep.  303,  53  N.  E.  884,  denying  liability  to  one  injured 
on  barb  wire  fence  erected  to  prevent  pedestrians  crossing  lawn;  Riley  v.  Harris, 
177  Mass.  164,  58  N.  E.  584,  affirming  visitor's  recovery  for  injuries  from  bite  of 
dog  received  when  approaching  house  from  back  way;  Anderson  v.  Grand  Trunk 
R.  Co.  24  Ont.  App.  Rep.  676,  on  right  of  persons  using  track  to  invoke  pro- 
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visions  of  statute  requiring  warning  to  be  given  by  train  on  approaching  high- 
way crossing. 

Cited  in  note  (36  L.R.A.(N.S.)  497)  on  liability  to  trespasser  or  bare  licensee 
from  active  negligence. 

Distinguished  in  O'Brien  v.  Hudner,  182  Mass.  383,  65  N.  E.  788,  holding  eight- 
vear-old  child  standing  in  gutter  not  trespasser  rendering  driver  liable  to  her 
only  for  wilful  injury. 
—  Of   railroad    company. 

Cited  in  Brayden  v.  New  York,  N.  H.  &  H.  R.  Co.  172  Mass.  226,  51  N.  E. 
1081,  denying  company's  liability  to  one  who  crawled  through  railroad  fence  and 
received  injury  on  tracks;  Byrnes  v.  Boston  &  M.  R.  Co.  181  Mass.  324,  63  N.  E. 
897,  holding  failure  to  erect  fence  about  freight  yard  not  negligence  allowing 
licensee  to  recover  for  injuries;  Cederson  v.  Oregon  R.  &  Nav.  Co.  38  Or.  360, 
62  Pac.  637,  affirming  recovery  for  injuries  inflicted  by  derailment  of  train,  upon 
one  traveling  on  private  road  on  right  of  way;  Jelinski  v.  Belt  R.  Co.  86  111. 
App.  539,  denying  trespasser's  right  to  recover  for  injuries  received  in  freight 
yard;  Mills  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  19,  39  N.  Y.  Supp.  280, 
denying  recovery  to  one  alighting  from  train  stopping  for  water,  who,  while  walk- 
ing track,  was  struck  by  train  coming  from  other  direction ;  Menut  v.  Boston  & 
M.  R.  Co.  207  Mass.  18,  30  L.R.A. (N.S. )  1200,  92  N.  E.  1032,  20  Ann.  Cas.  1213, 
holding  that  failure  of  railroad  to  fence  tracks  does  not  make  railroad  liable  to 
person  who  while  at  work  on  adjoining  property  falls  from  structure  over  bound- 
ary line  onto  right  of  way;  O'Brien  v.  Union  Freight  R.  Co.  209  Mass.  454,  36 
L.R.A.(N.S.)  498,  95  *N.  E.  861,  holding  that  railroad  is  not  liable  to  licensee 
in  jts  yards  by  ashes  thrown  from  engine  which  is  being  cleaned  unless  act  is 
shown  to  be  intentionally  injurious  or  wanton  and  reckless;  Delaware  &  H. 
R.  Co.  v.  Wilkins,  83  C.  C.  A.  27,  153  Fed.  847,  holding  company  has  a  right  to 
run  its  trains  in  usual  way,  without  special  precautions,  if  the  circumstances  do 
not  of  themselves  give  warning  of  his  probable  presence;  Burke  v.  Boston  &  M. 
R.  Co.  195  Mass.  183,  80  X.  E.  695,  denying  liability  of  company  to  employee  of 
lessee  who  goes  upon  company  land  to  make  repairs  on  leased  property;  Rus- 
sell v.  Maine  C.  R.  Co.  100  Me.  408,  61  Atl.  899,  holding  company  owes  no  duty 
to  trespassing  horse  except  the  negative  one  that  it  should  not  wantonly  injure 
it. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A.  531,  which 
holds  duty  owed  to  one  using  footway  alongside  railroad  bridge  in  accordance 
with  recognized  custom;  Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  39  L.  R.  A.  399, 
which  holds  that  implied  license,  from  long  use,  to  walk  on  railroad  track,  im- 
poses care  in  running  trains;  Matthews  v.  Seaboard  Air  Line  R.  Co.  65  L.R.A. 
286,  which  holds  railroad  company  permitting  public  to  use  well  beaten  path 
on  right  of  way,  bound  to  use  ordinary  care  not  to  maintain  pitfalls  or  unsafe 
condition. 
Implied  license  to  cross  tracks  or  use  right  of  Tray. 

Cited  in  Roth  v.  Union  Depot  Co.  13  Wash.  530.  31  L.  R.  A.  857,  43  Pac.  641, 
holding  that  long  acquiescence  by  company  in  public's  use  of  crossing  amounts 
to  license. 

Cited  in  footnotes  to  Anderson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  23  L.  R.  A. 
203,  which  holds  implied  license  to  cross  narrow  railroad  trestle  contrary  to 
public  policy;  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  715,  which  holds  knowl- 
edge of  frequent  trespassing  on  railroad  track  without  taking  steps  to  prevent 
same  not  license  to  use  track;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R. 
A.  575,  as  to  what  constitutes  license  to  cross  railroad  track  at  place  other 
than  public  crossing. 
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—  Question    for    jury. 

Cited  in  Cahill  v.  Chicago,  M.  &  St.  P.  R.  Co.  20  C.  C.  A.  187,  46  U.  S.  App. 
85,  74  Fed.  288,  holding  it  question  of  fact  whether  company's  acquiescence 
amounts  to  license;  Adams  v.  Southern  R.  Co.  28  C.  C.  A.  499,  52  U.  S.  App. 
433,  84  Fed.  G01,  holding  it  question  for  jury  whether  company's  acquiescence 
for  ten  years  in  public's  use  of  foot  path  constitutes  license;  Matthews  v.  Sea- 
board Air  Line  R.  Co.  G7  S.  C.  511,  65  L.R.A.  292,  46  S.  E.  335,  on  right  of  jury 
to  determine  whether  license  is  to  be  implied  in  the  use  by  public  of  track  as 
highway. 
Crossing  track  on  beaten  path  as  "walking?  on  roadbed." 

Distinguished    in   Keene    v.    New    England   Mut.    Acci.    Asso.    164   Mass.    175, 
41  N.  E.  203,  holding  one  injured  when  crossing  track  on  beaten  path  entitled 
to  benefit  under  policy  indemnifying  against  injuries   while  walking  on  tracks 
or  roadbed. 
Invitation,  what  constitutes. 

Cited  in  Mallock  v.  Derby,  190  Mass.  210,  76  N.  E.  721,  holding  a  statement 
by  a  factory  superintendent  that  an  expressman  would  have  to  see  the  factory 
shipper  as  to  a  certain  shipment  and  that  he  was  at  a  particular  place  in  the 
factory  was  an  invitation  to  go  to  such  place. 

22  L.  R.  A.  577,  HAGGART  v.  STEHLIN,  137  Ind.  43,  35  N.  E.  997. 
Validity    of    liquor    laws. 

Cited  in  Shea  v.  Muncie,  148  Ind.  29,  46  N.  E.  138,  holding  ordinance  pro- 
hibiting sale  of  liquors,  and  providing  that  licenses  previously  issued  should  be 
no  defense  to  violations,  valid;  Kissel  v.  Lewis,  156  Ind.  246,  59  N.  E.  478, 
sustaining  validity  of  statute  regulating  sale  of  intoxicating  liquors;  Sopher  v. 
State,  169  Ind.  198,  14  L.R.A.(N.S.)  182,  81  N.  E.  913,  14  Ann.  Gas.  27,  holding 
under  the  common-law  the  traffic  in  intoxicating  liquors  was  not  regarded  as 
unlawful  unless  declared  so  by  positive  legislative  act. 

Cited  in  footnotes  to  Plumb  v.  Christie,  42  L.  R.  A.  181,  which  holds  estab- 
lishment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within 
police  power;  De  Walt's  Appeal,  45  L.  R.  A.  399,  which  sustains  power  of  state 
to  regulate  sale  of  liquor  and  to  authorize  granting  of  license. 

Cited  in  note  (14  L.R.A.(N.S.)  173)  on  power  of  legislature  to  permit  sales 
of  intoxicating  liquors. 

Disapproved  in  Harrison  v.  People,  125  111.  App.  183,  holding  mandamus  will 
lie  to  compel  mayor  to  grant  dramshop  license  to  applicant  who  has  complied 
-with  all  the  laws  and  ordinances  pertaining  to  the  granting  thereof. 
Nuisance    and    its    abatement. 

Cited  in  Pennsylvania  Co.  v.  Stanley,  10  Ind.  App.  423,  37  N.  E.  288,  holding 
railroad  company  liable  for  depreciation  in  value  of  property  due  to  closing  en- 
trance to  alley  by  raising  street  grade,  thereby  creating  nuisance;  Muncie  Pulp 
Co.  v.  Martin,  23  Ind.  App.  562,  55  N.  E.  796,  affirming  recovery  for  pollution 
of  stream  by  discharging  acids  therein;  Radican  v.  Buckley,  138  Ind.  586,  38  N. 
E.  53,  holding  erection  of  privy  within  3  feet  of  dining  room,  nuisance;  Kissel 
v.  Lewis,  156  Ind.  240,  59  N.  E.  478,  holding  maintenance  of  disorderly  beer 
garden  near  residences,  nuisance;  Shroyer  v.  Campbell,  31  Ind.  App.  87,  67  N. 
E.  193,  holding  that  tenant's  erection  of  stairway  so  as  to  obstruct  rear  en- 
trance, creation  of  offensive  odors  by  cooking,  and  throwing  refuse  into  al- 
ley, constitute  nuisance;  Tron  v.  Lewis,  31  Ind.  App.  189,  66  N.  E.  490,  author- 
izing injunction  restraining  as  nuisance,  resort  in  which  it  is  alleged  liquors 
are  sold  unlawfully,  and  where  bands  play  and  entertainments  are  given,  and 
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where  large  crowds  of  disorderly  people  assemble,  especially  on  Sunday;  Hoyt 
v.  McLaughlin,  250  111.  448,  95  X.  E.  464,  holding  that  unlicensed  dramshop  is 
nuisance,  and  special  injury  sufficient  to  procure  injunction  is  shown,  where  com- 
plainant is  compelled  on  account  of  shop  to  rent  to  less  desirable  class  of 
tenants;  Miller  v.  Syracuse,  168  Ind.  232,  8  L.R.A.(X.S-)  472,  120  Am.  St.  Rep. 
366,  80  X.  E.  411,  upholding  ordinance  prohibiting  the  keeping  of  hogs  in  a 
pen  within  the  corporate  limits  and  within  two  hundred  feet  of  a  street  or 
alley;  Campbell  v.  Jackman  Bros.  140  Iowa,  489,  27  L.R.A.(X.S-)  293,  118  N. 
W.  755,  holding  the  traffic  in  liquor  is  not  per  se  a  public  nuisance;  Gowan  v. 
Smith,  157  Mich.  459,  ]22  N.  W.  286  (dissenting  opinion),  on  right  of  individual 
citizen  to  injunction  for  private  wrong. 

Cited  in  footnotes  to  Sullivan  v.  Waterman,  39  L.  R.  A.  773,  which  holds 
lodger  liable  to  lodging-house  keeper  for  bringing  disreputable  people  into 
rooms;  Neaf  v.  Palmer,  41  L.  R.  A.  219,  which  denies  right  to  injunction  against 
keeping  bawdy  house;  Long  v.  Elberton,  46  L.  R.  A.  428,  which  denies  liabil- 
ity of  city  to  neighboring  property  owners  for  erection  of  prison  within  city 
limits,  unless  so  negligently  maintained  as  to  constitute  nuisance;  Weakley  v 
Page,  46  L.  R.  A.  552,  which  sustains  right  of  person  specially  injured  to  have 
house  of  ill  fame  abated  as  nuisance;  De  Blanc  v.  New  Iberia,  56  L.  R.  A.  285, 
which  denies  city's  power  arbitrarily  to  declare  particular  licensed  saloon  a  nui- 
sance. 

Cited  in  notes   (1  L.R.A.(X.S.)  Ill)  on  effect  of  legislative  authority  upon  lia- 
bility for  private  nuisance;    (4  L.R.A. (N.S.)    810)    on  injunction   against   saloon 
because  of  character  of  locality;   (118  Am.  St.  Rep.  872)  on  actions  against  two 
or  more  persons  creating  or  maintaining  a  nuisance. 
Liability    for    tenant's    acts. 

Cited  in  Maxwell  v.  Shirts,  27  Ind.  App.  534,  87  Am.  St.  Rep.  268,  61  N.  E. 
754,  holding  landlord  not  liable  for  tenant's  act  in  diverting  water  from  natural 
course. 
Rights  acquired  under  license  to  sell  intoxicating:  liquors  at  retail. 

Cited  in  State  v.  Tabler,  34  Ind.  App.  396,  107  Am.  St.  Rep.  256,  72  X.  E. 
1039,  holding  license  does  not  protect  holder  from  consequences  of  unlawful  prac- 
tices on  the  premises;  Reaves  v.  Territory,  13  Okla.  407,  74  Pac.  951,  holding 
license  to  sell  intoxicating  liquors  does  not  authorize  the  maintenance  of  public 
nuisance. 

22  L.  R.  A.  591,  CRAXDALL  v.  ALLEX,  118  Mo.  403,  24  S.  W.  172. 
Ownership    of    accretions. 

Cited  in  Benne  v.  Miller,  149  Mo.  244,  50  S.  W.  824,  holding  that  ownership  of 
accretions  equals  extent  of  river  frontage;  Sweringen  v.  St.  Louis,  151  Mo.  356,, 
52  S.  W.  346,  holding  no  claim  to  accretions  acquired  when  permanent  line, 
not  river,  forms  boundary;  De  Lassus  v.  Faherty,  164  Mo.  372,  58  L.  R.  A.  203, 
64  S.  W.  183,  holding  title  to  accretions  not  lost  by  stream  forcing  course 
through  new  portion,  separating  it  from  main  land;  Xewell  v.  Leathers,  50  La. 
Ann.  166,  69  Am.  St.  Rep.  395,  23  So.  243,  holding  that  owners  of  original 
tracts  take  quantity  of  alluvion  between  lines  of  old  frontage  measured  for- 
ward to  new;  Widdecombe  v.  Chiles,  173  Mo.  203,  61  L.  R.  A.  312,  96  Am.  St. 
Rep.  507,  73  S.  W.  444,  holding  that  where  strip  of  land,  which  lies  between 
government  grant  and  river,  is  washed  away  so  that  grant  becomes  riparian, 
and  then  accretions  to  grant  carry  river  boundary  beyond  old  rbcation,  such 
accretions  belong  to  grantee  and  do  not  vest  in  government. 

Cited  in  footnote  to  Wallace  v.  Driver,  31  L.  R.  A.  317,  as  to  ownership  of 
island  formed  in  navigable  river. 
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Cited  in  note  (51  L.  R.  A.  427)  on  right  to  follow  accretions  across  division 
line  previously  submerged  by  action  of  water. 

22  L.  R.  A.  594,  Re  BRAMBERRY,   156  Pa,  628,  36  Am.  St.  Rep.  64,  27  Atl. 

405. 
Tenancy    by    entirety   and    curtesy. 

Cited  in  Leet  v.  Miller,  6  Pa.  Dist.  R.  725,  holding  entire  surplus  from  mort- 
gage sale  of  lands  held  by  entireties,  not  applicable  to  husband's  debts;  Young's 
Estate,  166  Pa.  650,  36  W.  N.  C.  202,  31  Atl.  373,  Affirming  15  Pa.  Co.  Ct.  298, 
Which  Affirmed  3  Pa.  Dist.  R.  444,  35  W.  N.  C.  164,  holding  tenancy  by  en- 
tirety not  created  by  assignment  of  mortgage  to  husband  and  wife  as  tenants 
in  common;  Parry's  Estate,  188  Pa.  36.  43  W.  N.  C.  63,  49  L.  R.  A.  445,  foot- 
note p.  444,  68  Am.  St.  Rep.  847,  41  Atl.  448,  holding  estate  by  entireties  cre- 
ated by  letter  of  credit  in  favor  of  husband  and  wife,  purchased  with  former's 
money;  Merritt  v.  Whitlock,  200  Pa.  55,  49  Atl.  786,  raising,  without  deciding, 
whether  conveyance  to  husband  and  wife,  prima  facie  creating  estate  by  en- 
tirety, will  create  one  in  common  if  such  intent  manifest;  Brewer  v.  Bowersox, 
92  Md.  572,  48  Atl.  1060,  holding  husband  and  wife  take  gift  of  money  as  ten- 
ants by  entirety;  Banzer  v.  Banzer,  10  Misc.  25,  30  N.  Y.  Supp.  803,  holding  es- 
tate by  entirety  not  created  by  conveyance  to  wife  by  husband's  cotenant; 
Rouse  v.  McKean  County  Poor  Dist.  169  Pa,  121,  37  W.  N.  C.  30,  32  Atl.  541, 
holding  estate  by  curtesy  not  destroyed  by  statute;  Re  West,  37  Pittsb.  L.  J. 
N.  S.  64;  Lessner  v.  People's  Trust  Co.  25  Lane.  L.  Rev.  315, — holding  that 
husband  and  wife  who  acquire  title  to  real  estate  jointly  after  marriage  take  by 
entireties;  Posey's  Estate,  27  Montg.  Co.  L.  Rep.  127,  holding  that  tenancy 
by  entireties  arises  whenever  estate  vests  in  two  persons,  who,  at  time  of  vest- 
ing of  estate,  are  husband  and  wife;  Heilig  v.  Heilig,  21  Lane.  L.  Rev.  53, 
holding  that  purchase  money  mortgage  given  to  husband  and  wife  upon  sale  of 
land  in  both  their  names,  is  held  by  entireties;  Hoover  v.  Potter,  42  Pa.  Super. 
Ct.  23,  holding  that  married  women's  acts  did  not  change  rule  that  devise  or 
grant  to  husband  and  wife  gives  title  by  entireties;  Rhode's  Estate,  232  Pa. 
492,  81  Atl.  643,  holding  that  tenancy  by  entireties  is  one  held  by  husband  and 
wife  by  virtue  of  title  acquired  by  them  jointly  after  marriage;  Meyer's  Es- 
tate, 232  Pa.  92,  36  L.R.A.(N.S.)  205,  81  Atl.  145,  Ann.  Cas.  1912  C,  1240, 
holding  that  estate  by  entireties  is  not  destroyed  by  implication  by  statute 
giving  married  woman  same  power  to  acquire  and  dispose  of  property  as  is 
possessed  by  unmarried  person;  Alles  v.  Lyon,  216  Pa.  606,  10  L.R.A.(N.S.> 
464,  116  Am.  St.  Rep.  791,  66  Atl.  81,  9  Ann.  Cas.  137,  holding  an  estate  in 
entireties  not  severed  by  divorce;  West  v.  Aberdeen  &  R.  F.  R.  Co.  140  N.  C.  621, 
53  S.  E.  477,  6  Ann.  Cas.  360,  holding  wife  not  necessary  party  in  action  for 
damages  by  fire  to  lands  owned  in  entirety;  Moyer  v.  Moyer,  13  Pa.  Dist.  R. 
741,  9  North.  Co.  Rep.  251,  holding  husband  and  wife  take  as  tenants  by  en- 
tireties under  partition  proceedings  in  orphans  court;  Klenke's  Estate,  210 
Pa.  574,  60  Atl.  166,  holding  husband  and  wife  hold  by  entireties  in  deposit  in 
bank  in  joint  names;  Green  v.  Cannady,  77  S.  C.  198,  57  S.  E.  832,  on  enlarge- 
ment of  married  woman's  right  to  hold  property  as  affecting  estates  in  entirety. 

Cited  in  notes  (30  L.R.A.  315,  318,  322)  on  tenancy  by  entireties;  (38  Am. 
St.  Rep.  436)  on  tenancy  by  entireties  in  personal  property;  (84  Am.  St.  Rep. 
442)  on  constitutionality  of  statutes  affecting  estate  by  entireties. 

22  L.  R.  A.  598,  STARNES  v.  HILL,  112  N.  C.  1,  16  S.  E.  1011. 
Creation,   descent,  and  vesting   of  estates. 

Approved   in   Campbell   v.   Everhart,   139   N.   C.  511,  52  S.   E.  201,  holding  a 
L.R.A.  Au.  Vol.  III.— 64. 
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deed  to  the  heirs  of  a  person  who  is  living  creates  an  estate  in  common  in  such 
heirs. 

Cited  in  Clark  v.  Cox,  115  N.  C.  96,  20  S.  E.  176,  holding  that  grandchildren 
of  contingent  remainderman  take  per  stirpes  where  life  tenant  survives  re- 
mainderman; Whitesides  v.  Cooper,  115  N.  C.  574,  20  S.  E.  295,  holding  that 
limitation  to  sons,  or  their  survivors,  after  death  of  life  tenant,  creates  contin- 
gent remainder;  Tucker  v.  Williams,  117  N.  C.  121,  23  S.  E.  90,  holding  haben- 
dum  clause  to  grantee  and  heirs  forever  construed  as  words  of  limitation;  Daw- 
son  v.  Quinnerly,  118  N.  C.  190,  24  S.  E.  483,  holding  that  condition  in  con- 
veyance confining  remainder  to  children  of  grantee  and  present  husband  changes 
rule  of  descent  according  to  Shelley's  Case;  Hardage  v.  Stroope,  58  Ark.  310, 
24  S.  W.  490;  Chamblee  v.  Broughton,  120  N.  C.  175,  27  S.  E.  Ill;  Nichols  v. 
Gladden,  117  N.  C.  499,  23  S.  E.  459,  —  holding  that  conveyance  to  persons 
during  their  lives,  and  then  to  heirs,  creates  estate  in  fee;  May  v.  Lewis,  132 
N.  C.  116,  43  S.  E.  550,  holding  that  son  takes  life  estate  under  will  reading: 
"I  loan  my  son  my  interest  in  certain  tract  of  land,  to  be  his  during  his  nat- 
ural life,  and  at  his  death  I  give  said  land  to  his  heirs;"  Hauser  v.  Craft,  134 
N.  C.  329,  46  S.  E.  756,  holding  that  devisee  takes  life  estate  and  children  re- 
mainder, under  devise  to  one  for  life,  and,  should  she  die  without  leaving  chil- 
dren, property  to  be  divided  among  her  heirs;  Callison  v.  Morris,  123  Iowa,  300, 
98  N.  W.  780,  holding  that  devise  of  real  estate  to  widow  for  life,  with  re- 
mainder to  son,  vests  absolute  title  in  devisees;  Bowen  v.  Hackney,  136  X.  C. 
190,  67  L.R.A.  442,  48  S.  E.  633,  holding  a  devise  to  a  wife  for  life  and  at  her 
death  to  be  equally  divided  among  children  created  a  contingent  remainder  in 
such  children;  Tyson  v.  Sinclair,  138  X.  C.  24,  50  S.  E.  450,  3  Ann.  Cas.  397, 
holding  on  a  devise  to  grandson  for  life,  then  to  the  lawful  heirs  of  his  body 
in  fee  simple,  and  on  failure  of  such  to  his  right  heirs  in  fee,  such  grandson  took 
an  estate  in  fee  simple;  Faison  v.  Odom,  144  N.  C.  109,  56  S.  E.  793,  holding 
under  a  devise  to  one  son  and  his  heirs  in  trust  for  another  son  during  his  life 
and  after  his  death  to  his  issue  forever  and  if  without  issue  to  his  brothers  and 
their  heirs,  such  devise  in  trust  gave  the  cestui  a  life  estate  and  his  children  a 
fee  simple  title;  Condor  v.  Secrest,  149  N.  C.  207,  62  S.  E.  921,  holding  a 
limitation  to  a  man's  heirs  means  his  children;  Richardson  v.  Richardson,  152 
X.  C.  707,  68  S.  E.  217,  holding  remainder  to  be  contingent  where  dependent 
upon  life  estate  which  may  be  terminated  by  forfeiture  before  death  of  life 
tenant;  Storrs  v.  Burgess,  29  R.  I.  273,  67  Atl.  731,  on  distinction  between 
vested  and  contingent  remainders. 

Cited  in  footnotes  to  Glover  v.  Condell,  35  L.  R.  A.  360,  which  holds 
ownership  of  fund  subject  to  limitation  given  over  by  bequest  to  son  and  over 
in  case  of  death  without  living  heirs;  Grainger  v.  Grainger,  36  L.  R.  A.  186, 
which  holds  rule  in  Shelley's  Case  not  applicable  to  devise  to  one  for  life, 
and  after  his  death  to  heirs  of  his  body,  if  any  survive  him,  with  devise  over 
otherwise;  Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no  estate  vests 
in  children  until  widow's  death  under  will  giving  life  estate  to  widow  and  pro- 
viding that  at  her  death  that  given  to  her  for  life  shall  be  equally  divided  be- 
tween all  the  children,  the  representatives  of  those  having  died  to  stand  in 
place  of  ancestors;  Wool  v.  Fleetwood,  67  L.R.A.  445,  which  holds  fee  simple 
vested  in  children  under  provision  in  will  that  five  years  after  life  tenant's 
death  they  shall  procure  the  property  to  be  divided  between  them;  Doyle  v. 
Andis,  69  L.R.A.  953,  which  holds  fee  simple  vested  in  first  taker  by  conveyance 
to  one  "during  his  natural  life  and  then  to  his  heirs." 

Cited  in  notes  (29  L.R.A.(X.S.)  971,  973,  989,  996,  1001,  1165,  1166)  on  rule 
in  Shelley's  case;  (10  Eng.  Rul.  Cas.  772)  on  construing  word  "issue"  in  a  will 
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as  a  word  of  limitation  or  otherwise;    (10  Eng.  Rul.  Cas.  755)  on  creation  of  es- 
tate tail  by  gift  to  ''heirs  of  the  body"  following  gift  of  same  subject  to  the 
praepositus;   (10  Eng.  Rul.  Cas.  820)  as  to  when  remainder  is  vested. 
Assignability   of   executory   devise. 

Cited  in  Wright  v.  Brown,  116  N.  C.  29,  22  S.  E.  313,  holding  executory  de- 
vise  assignable   estate. 
Abrogation  of  common  law  by  statute. 

Cited  in  Coal  &  Coke  R.  Co.  v.  Conley,  67  W.  Va.  166,  67  S.  E.  613,  to  the 
point  that  rule  of  common  law  will  not  be  deemed  abrogated  unless  words  of 
statute  are  express  or  required  by  necessary  implication. 

22  L.  R.  A.  606,  O'TOOLE  v.  PITTSBURGH  &  L.  E.  R.  CO.  158  Pa.  99,  38  Am. 

St.   Rep.   830,   27   Atl.   737. 
'Contributory  negligence. 

Cited  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate,  143  Ind.  134,  37  N.  E.  274, 
holding  woman  encumbered  with  heavy  bundles  guilty  of  contributory  negli- 
gence by  alighting  from  train  in  motion;  Howe  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  62  Minn.  81,  30  L.  R.  A  688,  54  Am,  St.  Rep.  616,  64  N.  W.  102 
(distinguished  in  dissenting  opinion),  holding  passenger  in  vehicle  approaching 
tracks  not  guilty  of  negligence  per  se  in  failing  to  look  and  listen;  Hoylman  v. 
Kanawha  &  M.  R'.  Co.  65  W.  Va.  265,  22  L.R.A. (N.S.)  745,  64  S.  E.  536,  17  Ann. 
•Cas.  1149,  holding  it  contributory  negligence  generally  for  a  passenger  to  get 
•off  a  moving  train;  Stotler  v.  Chicago  &  A.  R.  Co.  200  Mo.  148,  98  S.  W.  509, 
holding  girl  of  fifteen  years  is  not  guilty  of  contributory  negligence  in  riding 
-with  mother  in  open  buggy  onto  railroad  track  the  mother  having  exclusive 
•charge  and  control  of  the  conveyance. 
•Carriers'  liability  for  joint  negligence. 

Cited  in  Downey  v.  Philadelphia  Traction  Co.  14  Pa.  Co.  St.  252,  3  Pa.  Dist. 
R.    82,   holding   that   passenger   injured   by   joint   negligence   of   street   car   and 
railroad  companies  may  recover  from  both. 
Imputed  negligence  of  driver  to  passenger. 

Cited  in  Sieb  v.  Central  Pennsylvania  Traction  Co.  47  Pa.  Super  Ct.  233, 
"holding  that  negligence  of  driver  of  wagon  cannot  be  imputed  to  passenger  on 
wagon,  where  passenger  has  no  control  over  conveyance,  and  attempts  to  exert 
none. 

Cited  in  notes  (110  Am.  St.  Rep.  294;  8  L.R.A.(N.S.)  620,  676)  on  imputed 
negligence  of  driver  to  passenger. 

22  L.  R.  A.   609,  KLEIN  v.  VALERIUS,  87   Wis.   54,   57   N.  W.    1112. 
Legislative    powers   over    courts. 

Cited  in  Seller  v.  State,  112  Wis.  300,  87  N.  W.  1072,  and  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  627,  51  L.  R.  A.  70,  79  N.  W.  1081, 
denying  legislature's  right  to  deprive  supreme  court  of  powers  granted  by 
Constitution;  Parkison  v.  Thompson,  164  Ind.  623,  73  N.  E.  109,  3  Ann.  Cas. 
677,  holding  the  legislature  cannot  clothe  the  supreme  court  with  both  original 
and  appellate  jurisdiction  in  cases  appealed  to  that  court,  but  may  under  con- 
stitution clothe  it  with  such  jurisdiction  of  certain  cases  to  include  the  entire 
course;  Re  Burnette,  73  Kan.  618,  85  Pac.  575,  holding  the  legislature  cannot 
confer  original  jurisdiction  on  the  supreme  court  over  cases  not  enumerated  in 
the  constitution;  Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  226,  119  N.  W. 
309,  holding  legislature  cannot  withdraw  from  the  court  and  confer  upon  the 
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jury  the  power  to  determine  the  question  of  the  legal  sufficiency  of  the  evidence 
and  apply  the  law  to  the  facts  found. 
As   to   appealed    cases. 

Cited  in  Styles  v.  Tyler,  64  Conn.  454,  30  Atl.  165,  holding  that  statute  re- 
lating to  cases  on  appeal  cannot  be  construed  so  as  to  require  appellate  court 
to  determine  questions  of  fact  settled  by  trial  court. 

Cited  in  footnotes  to  Jasper  v.  Hazen.  23  L.  R.  A.  58,  which  holds  that  leg- 
islature cannot  compel  supreme  court,  on  appeal,  to  try  case  de  novo;  McClain 
v.  Williams,  43  L.  R.  A.  287,  which  holds  right  of  appeal  is  subject  to  legisla- 
tive restriction;  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statutory 
provision  against  reversal  on  appeal  for  error  in  charge  not  excepted  to. 

Distinguished    in    Christiansen    v.    Farmers'    Warehouse   Asso.    5    N.    D.    448, 
32   L.   R.   A.    733,   footnote   p.    730,    67    N.    W.    300,    holding   statute   providing 
for  retrial  of  cases  appealed,  valid. 
Review    of   case    when    record    discloses    no    errors. 

Cited  in  Daniels  v.  McCormick,  87  Wis.  257,  58  N.  W.   406,  refusing  to  re- 
verse  findings  of   lower   court   when   record   discloses   no   errors. 
Appointment    of    receiver. 

Cited  in  Rider-Wallis  Co.  v.  Fogo,  102  Wis.  539,  78  N.  W.  767,  sustaining  ap- 
pointment  of   receiver    of   insolvent   estate,    without   determination    by    jury   of 
existence  of  requisite   facts. 
Privilege  of  legislators  from  arrest. 

Cited  in  State  ex  rel.  Isenring  v.  Polacheck,  101  Wis.  431,  77  N.  W.  708, 
holding  that  Constitution  exempting  legislators  from  arrest,  except  in  cases  of 
felony,  limits  arrest  to  acts  constituting  felonies  at  adoption  of  Consitution. 
Compulsory  reference. 

Cited  in  Killingstad  v.  Meigs,  147  Wis.  516,  133  X.  W.  632,  Ann.  Cas.  1912  D, 
1133,  holding  that  compulsory  reference  cannot  be  ordered  in  equitable  action 
except  as  authorized  by  statute. 

22  L.  R.  A.  613,  PORTER  v.  TULL,  6  Wash.  408,  36  Am.  St.  Rep.  172,  33  Pac. 

965. 
Rights   of   tenant   on    destruction    of   leased    premises. 

Cited  in  Taylor  v.  Hart,  73  Miss.  29,  30  L.  R.  A.  717,  footnote  p.  716,  18  So. 
546,  authorizing  abatement  of  part  of  rent  of  plantation  on  destruction  of 
building;  Lieberthal  v.  Montgomery,  121  Mich.  370,  80  N.  W.  115,  denying  re- 
covery of  rent  paid  in  advance,  on  destruction  of  building,  in  absence  of  such 
covenant  in  lease;  Carley  v.  Liberty  Mfg.  Co.  81  N.  J.  L.  510,  33  L.R.A.(N.S.) 
549,  79  Atl.  447,  holding  that  statute  of  1874  in  case  of  total  destruction  of 
building  erected  on  leased  premises  permits  recovery  by  tenant  of  such  portion 
of  advanced  rent  as  would  have  been  earned  after  such  destruction;  Adams  v. 
Washington  Brick  Lime  &  Mfg.  Co.  38  Wash.  254,  80  Pac.  446,  holding  exhaus- 
tion of  clay  bed  discharges  tenant  of  clay  lands  from  rent  though  lease  specifies 
modes  of  terminating  it  and  excludes  abandonment. 

Cited  in  footnotes  to  Wattles  v.  South  Omaha  Ice  &  Coal  Co.  36  L.  R.  A. 
424,  which  holds  lessee  entitled  to  apportionment  of  rent  on  destruction  of 
substantial  part  of  leased  premises;  Sun  Ins.  Office  v.  Varble,  41  L.  R.  A. 
792,  which  holds  partial  destruction  of  building  within  statutory  provision 
against  lessee  being  required  to  restore  building  destroyed  by  fire  or  other 
casualty;  Arbenz  v.  Exley,  61  L.  R.  A.  957,  which  holds  tenant  of  land  not 
released  by  total  destruction  of  building  included  in  lease;  Nashville,  C.  &  St. 
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L.  R.  Co.  v.  Heikens,  65  L.R.A.  298,  which  holds  that  destruction  of  leased  build- 
ing will  not  terminate  lessee's  liability  for  rent. 

Cited  in  notes  (33  L.R.A.  (N.S.)  542)  on  destruction  of  premises  as  affecting 
rent  paid  or  payable  in  advance;  (61  Am.  St.  Rep.  572)  on  rights  and  liabilities 
of  tenant  on  destruction  of  buildings;  (15  Eng.  Rul.  Cas.  494)  on' termination 
of  liability  for  rent  by  destruction  of  premises. 

Distinguished  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Heikens,  112  Tenn.  386,  65 
L.R.A.  299,  79  S.  W.  1038,  holding  where  building  is  rented  without  any  lan- 
guage indicating  that  only  the  building  itself  is  leased,  a  destruction  of.  the 
building  will  not  end  the  lease,  and  lessee  is  liable  to  end  of  term. 

Disapproved  in  Harvey  v.  Weisbaum,  159  Cal.  269,  33  L.R.A. (N.S.)  545,  113 
Pac.  656,  Ann.  Cas.  1912  B,  1115,  holding  that  rent  paid  in  advance  cannot  be 
recovered  upon  accidental  destruction  of  building  although  statute  and  lease 
provides  that  such  destruction  terminates  lease;  Carley  v.  Liberty  Hat  Mfg.  Co. 
79  N.  J.  L.  318,  75  Atl.  543,  holding  that  tenant  under  lease  creating  yearly 
tenancy  with  rental  payable  monthly  in  advance,  is  liable  for  monthly  instal- 
ment which  fell  due  prior  to  accidental  destruction  of  buildings  by  fire. 
landlord's  liability  as  to  premises  not  controlled  by  owner. 

Cited  in  note  (23  L.  R.  A.  160)  on  liability  of  landlord  as  to  condition  of 
part  of  premises  not  controlled  by  owner. 

22  L.  R.  A.  617,  HORN  v.  HANSEN,  56  Minn.  43,  57  N.  W.  315. 
Acceptance    of    order    or    offer. 

Cited  in  American  Pub.  &  Engraving  Co.  v.  Walker,  87  Mo.  App.  510,  hold- 
ing that  acceptance  of  written  order  constitutes  contract;  McDermott  v.  Ma- 
honey,  139  Iowa,  298,  115  N.  W.  32,  holding  that  written  contract  signed  by  one 
of  parties  and  accepted  and  acted  upon  by  other,  is  valid  as  if  both  signed. 

Cited  in  footnote  to  Dyer  v.  Duffy,  24  L.  R.  A.  339,  which  holds  proposal  to 
sell  land  not  sale  till  notice  of  acceptance  given. 
Parol    variance    of    -written    contract. 

Cited  in  note  (60  Am.  St.  Rep.  432)  on  necessity  and  sufficiency  of  expression 
•of  consideration  of  contract. 

Distinguished  in  Harvey  v.  Henry,  108  Iowa,  171,  78  N.  W.  850,  holding 
that  agent's  oral  agreement  to  surrender  notes  as  inducement  to  sale  may 
be  shown  in  action  on  notes,  although  contract  of  sale  in  writing. 

22  L.  R.  A.  620,  MANUFACTURERS'  ACCI.  INDEMNITY  CO.  v.  DORGAN,  7 

C.  C.  A.  581,  16  U.  S.  App.  290,  58  Fed.  945. 
•Opinion    evidence. 

Cited  in  State  v.  Barrett,  33  Or.  196,  54  Pac.  807,  holding  opinion  of  wit- 
ness who  has  seen  bodies  fall  inadmissible  in  murder  case;  Motey  v.  Pickle 
Marble  &  Granite  Co.  20  C.  C.  A.  371,  36  U.  S.  App.  682,  74  Fed.  159,  hold- 
ing exclusion  of  opinion  evidence  as  to  safety  in  hauling  marble  slabs  with  only 
two  sticks  to  hold  them,  no  error;  State  v.  Wilcox,  132  N.  C.  1134,  44  S.  E.  625. 
holding  a  physician  could  give  expert  evidence  as  to  cause  of  death  from 
•examination  of  deceased's  wounds. 
•Question  based  on  evidence  heard  by  expert. 

Cited  in  State  v.  Musgrave,  43  W.  Va.   688,  28   S.  E.   813,  holding  question 
asked  expert,  based  on  testimony  he  has  heard,  improper. 
•Construction   of  policy  of  insurance  as  to  causes  and  conditions  of  loss. 

Cited  in  Fidelity  Mut.  L.  Ins.  Co.  v.  Miller,  34  C.  C.  A.  220,  63  U.  S.  App, 
.717,  92  Fed.  73,  holding  insured's  denial  of  rejection  by  another  society  for  ill 
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health  not  material  misrepresentation,  when  he  was  not  informed  as  to  reason 
for  rejection;  Ferguson  v.  Providence  Washington  Ins.  Co.  125  Fed.  142,  hold- 
in»  loss  to  vessel  due  to  striking  sunken  scow  which  tug  had  towed  in  and  neg- 
lected to  guard  after  it  had  sunk,  within  terms  of  policy  insuring  tug  against 
"damage  arising  out  of  accident  caused  by  collision  resulting  from  any  cause, 
to  another  vessel;"  Fidelity  &  C.  Co.  v.  Lowenstein,  46  L.  R.  A.  453,  38  C.  C. 
A.  32,  97  Fed.  20,  and  Lowenstein  v.  Fidelity  &  C.  Co.  88  Fed.  479,  holding  com- 
pany not  exempt  from  liability  on  policy  for  death  by  "inhalation  of  poison," 
when  insured  inhales  illuminating  gas  when  asleep;  DeLoy  v.  Travelers  Ins- 
Co.  171  Pa.  11,  50  Am.  St.  Rep.  787,  32  Atl.  1108,  holding  voluntary  exposure 
to  danger,  an  intentional  exposure,  or  a  reckless  or  careless  act  showing  an  ut- 
ter disregard  of  known  danger;  Rustin  v.  Standard  Life  &  Acci.  Ins.  Co.  58 
Neb.  795,  46  L.  R.  A.  254,  76  Am.  St.  Rep.  136,  79  N.  W.  712,  holding  eleva- 
tion of  300-pound  dumb-bell  by  strong  man  not  "voluntary  over-exertion;" 
Clark  v.  Employers'  Liability  Assur.  Co.  72  \'t.  468,  48  Atl.  639,  denying  lia- 
bility under  policy  for  one  falling  from  apoplectic  stroke  and  killed  by  ap- 
proaching train;  Meyer  v.  Fidelity  &  C.  Co.  96  Iowa,  386,  59  Am.  St.  Rep.  374,, 
65  N.  W.  328,  holding  injuries  caused  by  fall  due  to  temporary  physical  disor- 
der, "violent"  within  meaning  of  policy;  Pyne  v.  Mutual  Acci  Co.  2  Dauphin 
Co.  Rep.  114,  holding  that  person  who  is  injured  while  so  intoxicated  that  he  is 
unable  to  properly  care  for  himself  cannot  recover  under  policy  providing  that 
company  would  not  be  liable  if  death  occurred  while  under  influence  of  liquor; 
Peterson  v.  Manhattan  L.  Ins.  Co.  244  111.  339,  91  N.  E.  466,  18  Ann.  Cas.  96r 
holding  that  in  case  of  doubt  as  to  meaning  of  question  and  answrer  in  applica- 
tion for  life  insurance,  language  used  in  framing  question  must  be  construed 
most  strongly  against  company;  Wright  v.  Fraternities  Health  &  Acci.  Asso. 
107  Me.  422,  32  L.R.A.(N.S.)  465,  78  Atl.  475,  holding  that  applications  for 
life  insurance  policies  where  there  is  doubt  as  to  interpretation  should  be  con- 
strued most  favorably  to  insured;  Pacific  Heating  &  Ventilating  Co.  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.  158  Cal.  374,  111  Pac.  4,  holding  that  it  is  no  de- 
fense to  action  on  fire  policy,  providing  that  company  will  not  be  liable  for 
loss  caused  directly  or  indirectly  by  earthquake,  that  on  day  of  fire  earthquake 
occurred  which  started  fire  on  other  property  which  fire  spread  to  insured  prop- 
erty; Noyes  v.  Commercial  Travellers'  Eastern  Acci.  Asso.  190  Mass.  183,  76  N. 
E.  665,  holding  a  disorder  causing  the  sudden  giving  way  of  insured's  foot  was 
not  a  disease  within  the  meaning  of  a  policy  so  as  to  preclude  a  recovery  for 
falling  in  front  of  moving  train  resulting  in  injury  to  foot  and  leg;  Garcelon  v. 
Commercial  Travellers'  Eastern  Acci.  Asso.  195  Mass.  537,  10  L.R.A.  (N.S.)  963, 
81  N.  E.  201,  holding  passenger  who  negligently  attempted  to  climb  up  steps 
on  a  moving  box  car  to  reach  the  caboose  could  not  recover  under  policy  declar- 
ing insurer  should  not  be  liable  for  "any  injury  which  the  member  by  the- 
exercise  of  ordinary  care,  prudence  and  foresight,  might  have  averted  or  pre- 
vented or  to  which  his  negligence  contributed;"  McEvoy  v.  Security  F.  Ins.  Co. 
110  Md.  280,  22  L.R.A.(N.S.)  966,  132  Am.  St.  Rep.  428,  73  Atl.  157,  holding  in- 
surance policy  susceptible  to  two  interpretations  it  will  be  interpreted  so  as  to 
uphold  the  validity  of  the  policy;  Bader  v.  New  Amsterdam  Casualty  Co.  102 
Minn.  189,  120  Am.  St.  Rep.  613,  112  N.  W.  1065,  holding  policies  should  be  con- 
strued strictly  against  the  insurer  and  in  favor  of  the  insured. 

Cited  in  footnote  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A.  398,. 
which  holds  that  person  was  attended  by  physician  within  meaning  of  policy,  if 
he  went  to  physician's  office,  and  told  him  that  he  had  coughed  and  spit  blood,  sub- 
mitted to  physical  examination,  and  obtained  prescription. 
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What   constitutes   "infirmity." 

Cited  in  Cary  v.  Preferred  Acci.  Ins.  Co.  127  Wis.  75,  5  L.R.A.(N.S-)  932,  11. 
Am.  St.  Rep.  997,  106  N.  W.  1055,  holding  accident  policy  excluding  liability  for 
death  "resulting,  either  directly  or  indirectly,  wholly  or  in  part,  from  bodily 
infirmity  or  disease,"  covered  death  from  septicaemia  induced  by  bacterial  in- 
fection entering  through  an  abrasion  of  the  skin  accidentally  received:  French 
v.  Fidelity  &  C.  Co.  135  Wis.  273,  17  L.R.A.(N.S.)  1016,  115  N.  W.  869,  holding 
bodily  infirmity  as  used  in  an  accident  policy  exempting  the  insurer  from  liabil- 
ity only  includes  an  ailment  or  disorder  of  a  somewhat  settled  character,  and 
not  a  temporary  disorder  arising  from  sudden  and  unexpected  derangement  of 
the  system;  Furry  v.  General  Acci.  Ins.  Co.  (Grinnell  v.  General  Acci.  Ins.  Co.)  80 
Vt.  528,  15  L.R.A.(X.S.)  208,  130  Am.  St.  R.ep.  1012,  68  Atl.  655,  13  Ann.  Cas, 
515,  on  construction  of  terms  "so  as  to  prevent  him  from  being  fairly  able  to  take 
care  of  himself." 

Cited  in  footnotes  to  Mutual  L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which 
holds  temporary  sick  headaches  of  frequent  occurrence  sufficient  to  make 
breach  of  warranty  against  severe,  protracted,  or  frequent  headache;  Barnes 
v.  Fidelity  Mut.  Life  Asso.  45  L.  R.  A.  264,  which  holds  person  in  bed  with 
cold  may  be  "in  good  health"  within  meaning  of  policy,  though  pneumonia,  ter- 
minating fatally,  sets  in  soon  after;  Black  v.  Travelers'  Ins.  Co.  61  L.  R.  A. 
500,  which  holds  injury  not  "bodily  infirmity,"  as  matter  of  law,  unless 
physical  health  of  insured  affected. 

Cited  in  note   (34  L.R.A.  (N.S.)   453)   on  previous  disease  as  affecting  accident 
insurer's  liability. 
Voluntary    exposure    to    unnecessary    danger. 

Cited  in  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  313,  47  U.  S.  App.. 
260,  78  Fed.  762,  holding  voluntarily  riding  on  platform  of  rapidly  moving  car 
not,  as  matter  of  law,  exposure  to  unnecessary  danger;  Shevlin  v.  American 
Mut.  Acci.  Asso.  94  Wis.  184,  36  L.  R.  A.  54,  68  N.  W.  866,  holding  jumping 
in  dark  from  freight  car  in  rapid  motion,  on  which  insured  rode  without  per- 
mission, wilful  exposure  to  danger;  Conboy  v.  Railway  Officials  &  E.  Acci. 
Asso.  17  "Ind.  App.  69,  60  Am.  St.  Rep.  154,  46  N.  E.  363,  holding  death  by 
drowning  in  rapid  stream  while  fishing  not  due  to  exposure  to  unnecessary 
danger;  Cornwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  L.  R.  A.  440,  foot- 
notes p.  43/,  69  N.  W.  191,  holding  hunting  for  game  with  loaded  gun  not 
voluntary  exposure  to  unnecessary  danger;  Hess  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  112  Mich.  207,  40  L.  R.  A.  451,  70  N.  W.  460,  holding  bank  cashier 
sawing  board  to  be  used  in  bank,  with  buzz  saw,  not  exposed  to  unneces- 
sary danger;  Johnson  v.  London  Guarantee  &  Acci.  Co.  115  Mich.  90,  40  L, 
R.  A.  443,  69  Am.  St.  Rep.  549,  72  N.  W.  1115,  holding  one  spending  Sunday 
and  one  night  weekly  on  farm  not  engaged  in  hazardous  employment;  Employ- 
ers' Liability  &  Assur.  Corp.  v.  Anderson,  5  Kan.  App.  26,  47  Pac.  331, 
holding  exposure  to  unnecessary  danger  no  defense  in  absence  of  causative  con- 
nection with  injury;  Hunt  v.  United  States  Acci.  Asso.  146  Mich.  524,  7  L.R.A. 
(N.S.)  940,  117  Am.  St.  Rep.  655,  109  N.  W.  1042,  10  Ann.  Cas.  449,  holding 
"voluntary  exposure  to  danger"  means  a  realization  that  an  accident  will  in  all 
probability  result  and  injury  follow  from  the  action  about  to  be  taken;  Bateman 
v.  Travelers  Ins.  Co.  110  Mo.  App.  451,  85  S.  W.  128,  holding  it  did  not  consti- 
tute "voluntary  exposure  to  unnecessary  danger"  for  person,  who  sets  out  to 
flag  train  to  sit  down  on  track  and  unconsciously  fall  asleep;  Campbell  v. 
Fidelity  &  C.  Co.  109  Ky.  672,  60  S.  W.  492,  holding  "voluntary  exposure  to  un- 
necessary danger"  should  be  interpreted  as  referring  to  dangers  of  a  real  sub- 
stantial character,  recognized  by  insured  but  to  which  he  nevertheless  purposely 
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and  consciously  exposed  himself,  intending  at  the  time  to  assume  all  the  risks  of 
the  situation;  Jamison  v.  Continental  Casualty  Co.  104  Mo.  App.  314,  78  S.  W. 
812,  holding  a  stipulation  in  policy  against  ''exposure  to  unnecessary  danger 
or  obvious  risk  of  injury,"  excludes  accidents  occasioned  by  positive  acts  of  neg- 
ligence wherein  there  is  a  knowledge  of  danger  and  willingness  to  assume  same, 
but  includes  act  as  happened  from  mere  failure  to  shun  danger  under  circum- 
stances amounting  to  contributory  negligence ;  Biehl  v.  General  Acci.  Assur.  Corp. 
38  Pa.  Super.  Ct.  115,  holding  words  mean  a  wanton  or  grossly  imprudent  ex- 
posure; Canadian  R.  Acci.  Ins.  Co.  v.  McXevin,  32  Can.  S.  C.  199,  holding  bag- 
gageman who  was  in  the  habit  of  coupling  cars,  a  duty  ordinarily  performed 
by  brakeman,  did  not  come  within  exception  against  voluntary  exposure  to  un- 
necessary danger;  Diddle  v.  Continental  Casualty  Co.  65  W.  Va.  175,  22  L.R.A. 
(N.S.)  787,  63  S.  E.  962,  on  when  insured  relieved  from  liability  on  the  ground 
that  death  was  the  result  of  the  assumption  of  an  unnecessary  risk;  DaRin  v. 
Casualty  Co.  41  Mont.  189,  27  L.R.A.  (N.S.)  1169,  137  Am.  St.  Rep.  709,  108  Pac. 
649,  holding  defendant  company  was  not  relieved  from  liability  for  the  death 
of  an  insured  in  the  ground  that  it  was  due  to  an  unnecessary  danger  within 
the  meaning  of  policy  where  the  insured  died  from  inhaling  gas  while  attempt- 
ing the  rescue  of  a  fellow  workman  who  had  been  overcome. 

Cited  in  notes    (95   Am.  St.  Rep.  380;    139  Am.  St.   Rep.   705)    on  voluntary 
•exposure  of  insured  to  danger. 
Death    by    "accident." 

Cited  in  De  Van  v.  Commercial  Travelers'  Acci.  Asso.  92  Hun,  258,  36  N.  Y. 
Supp.  931,  holding  that  involuntary  death  by  drowning  constitutes  death  by 
accidental  means;  Burnham  v.  Interstate  Casualty  Co.  117  Mich.  149,  75  N. 
"W.  445,  affirming  finding  of  "accidental  death"  of  one,  though  insolvent  and 
heavily  insured,  drowned  while  crossing  river;  Young  v.  Maryland  Casualty 
•Co.  14  B.  C.  149,  upholding  verdict  of  jury  in  action  on  accident  policy  where 
insured  while  sitting  on  bank  of  river  fell  in  and  was  drowned,  evidence 
showing  that  he  was  subject  to  fainting  spells. 

Cited   in  note    (30   L.   R.  A.   209,   211)    on   what   constitutes   accident  within 
meaning   of   accident   insurance   policy. 
Proximate    cause    of    insured's    death. 

Cited  in  Jarnagin  v.  Travelers'  Protective  Asso.  68  L.R.A.  502,  66  C.  C.  A. 
•622,  133  Fed.  895,  holding  where  an  accused  was  shot  while  in  the  custody 
of  officers,  they  being  charged  with  negligence  in  protecting  him,  the  shooting 
and  not  the  negligence  was  the  proximate  cause  of  the  death;  New  Amster- 
dam Casualty  Co.  v.  Shields,  85  C.  C.  A.  122,  155  Fed.  57,  holding  the  court 
properly  left  to  the  jury  the  question  whether  appendicitis  which  caused  death 
was  itself  caused  solely  by  a  fall  against  a  dashboard  in  a  buggy. 

Cited  in  footnote  to  Travelers'  Ins.  Co.  v.  Melick,  27  L.  R.  A.  629,  which 
holds  that  pistol  wound  causing  tetanus  may  be  found  to  be  proximate  cause  of 
death,  of  one  suffering  therefrom,  who  cuts  his  throat  in  period  of  delirium. 
Effect  o»  policy  of  acceptance  of  overdue  premium. 

Cited  in  ^Etna  L.  Ins.  Co.  v.  Smith,  31  C.  C.  A.  580,  60  U.  S.  App.  88,  88  Fed. 
444,  holding  that  acceptance  of  overdue  premiums,  without  guaranty  of  contin- 
uance of  good  health,   binds   company. 
Misrepresentation    question    for    jury. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  R, 
A.  64,  19  C.  C.  A.  293,  37  U.  S.  App.  692,  72  Fed.  432,  holding  it  to  be  question 
for  jury  whether  failure  to  disclose  temporary  ailments  constitutes  misrepre- 
sentation. 
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22   L.   R.   A.   627,   WHITE   v.   NORTHWESTERN  NORTH   CAROLINA   R..  CO. 

113  N.  C.  610,  37  Am.  St.  Rep.  639,  18  S.  E.  330. 
Almtter's     rights     in     street. 

Approved  in  Staton  v.  Atlantic  Coast  Line  R.  Co.  147  N.  C.  435,  17 
L.R.A.  (N.S.)  953,  61  S.  E.  455,  holding  owner  may  maintain  action  where 
additional  servitude  is  imposed  although  title  to  street  is  in  public. 

Cited  in  State  v.  Higgs,  126  N.  C.  1022,  48  L.  R.  A.  449,  35  S.  E.  473, 
holding  abutter  has  easement  in  his  frontage  upon  street;  State  v.  Higgs,  126 
N.  C.  1030,  48  L.  R.  A.  451,  35  S.  E.  473,  affirming  abutter's  right  to  main- 
tain electric  sign  14  feet  above  pavement  and  4  feet  across  walk;  Elizabeth 
City  v.  Banks,  150  N.  C.  413,  22  L.R.A.  (N.S.)  934,  64  S.  E.  189,  holding  city 
cannot  in  absence  of  statutory  authority,  grant  franchise  to  lay  gas  pipes  in 
street;  Foster  Lumber  Co.  v.  Arkansas  Valley  &  W.  R.  Co.  20  Okla.  600,  20< 
L.R.A. (N.S.)  240,  100  Pac.  1110,  holding  owner  has  right  of  action  for  taking 
of  his  property  Avhere  access  is  taken  away  by  construction  of  railroad  tracks 
on  street,  although  fee  is  in  public;  Hest«r  v.  Durham  Traction  Co.  138  N.  C. 
293,  1  L.R.A. (N.S.)  985,  50  S.  E.  711,  holding  abutting  owner's  ingress  and 
egress  not  cut  off  because  a  street  railway  track  is  laid  in  front  of  his  property 
at  a  sharp  angle  and  street  cars  have  on  several  occasions  left  the  track  at  such/ 
point;  Brown  v.  Asheville  Electric  Co.  138  N.  C.  538,  69  L.R.A.  634,  107  Am.  St. 
Rep.  554,  51  S.  E.  62,  holding  use  of  property  for  other  than  public  necessity 
constitutes  additional  servitude  for  which  compensation  must  be  made;  Butler 
v.  Penn  Tobacco  Co.  152  N.  C.  419,  136  Am.  St.  Rep.  831,  68  S.  E.  12,  holding 
city  cannot  grant  authority  to  railroad  to  construct  side  track  on  public  street, 
leading  from  railroad  to  factory;  South  Bound  R.  Co.  v.  Burton,  67  S.  C.  522, 
46  S.  E.  340,  holding  that  although  title  to  public  street  was  in  the  state,  the 
construction  of  a  railroad  thereon  constituted  a  taking  requiring  compensation 
to  abutting  owner. 

Cited  in  footnotes  to  Spencer  v.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  668, 
which  denies  right  to  construct  viaduct  in  street  without  compensating  abut- 
ters;  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter  entitled  to  dam- 
ages on  building  of  viaduct  over  railroad,  practically  closing  street;  Garrett. 
v.  Lake  Roland  Elev.  R.  Co.  24  L.  R.  A.  396,  which  holds  erection  for  elevated 
railroad  of  abutment  9  feet  high  in  street  not  taking  of  abutter's  property; 
Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies  city's  power  to  au- 
thorize steam  railroad  company  to  locate  in  narrow  highway  devoted  to  whole- 
sale business. 

Cited  in  note  (125  Am.  St.  Rep.  345)  on  right  of  abutting  owner  to  make  use 
of  street. 

Distinguished  in  Suffolk  &  C.  R.  Co.  v.  W7est  End  Land  &  Improv.  Co.  137  N_ 
C.  334,  68  L.R.A.  335,  107  Am.  St.  Rep.  490,  49  S.  E.  350,  holding  where  railroad 
takes  the  entire  street,  owner  can  recover  for  entire  value  of  land  taken,  and 
damages  caused  to  remainder  of  land. 
One  action  to  recover  present  and   prospective   damages. 

Cited  in  Ridley  v.  Seaboard  &  R.  R.  Co.  118  N.  C.  1004,  32  L.  R.  A.  710,  24 
S.  E.  730,  holding  present  and  prospective  damages  recoverable  in  one  action 
for  railroad  company's  failure  to  provide  outlet  for  water  after  construction  of 
embankment;  Blackwell,  E.  &  S.  W.  R.  Co.  v.  Bebout,  19  Okla.  72,  91  Pac. 
877,  14  Ann.  Cas.  1145,  holding  landowner  has  the  election  to  proceed  under 
statute  for  ascertaining  damages  in  condemnation  proceedings,  or  to  maintain 
independent  suit  for  damages. 

Cited  in  note    (28  L.R.A. (N.S.)    970)    on  right  of  one  whose  property  taken 
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for   public  use  without  consent  or   condemnation,   to   maintain  action   for  com- 
pensation or  permanent  damages. 
.Street    railway    and    telegraph    line    as    additional    burdens. 

Cited  in  Merrick  v.  Intramontaine  R.  Co.  118  X.  C.  1082,  24  S.  E.  667,  hold- 
ing  that  construction  of  street  railway  imposes  no  additional  servitude  upon 
abutting  property;  Hodges  v.  Western  U.  Teleg.  Co.  133  X.  C.  232,  45  S.  E. 
572,  and  Phillips  v.  Postal  Teleg.  Cable  Co.  130  X.  C.  525,  89  Am.  St.  Rep.  868, 
41  S.  E.  1022,  holding  telegraph  line  additional  burden  upon  land  entitling 
owner  to  compensation;  Kinsey  v.  Union  Traction  Co.  169  Ind.  580,  81  X.  E. 
D22,  holding  the  operation  of  a  street  railway  not  an  additional  servitude  al- 
though baggage  and  freight  are  carried  as  well  as  passengers. 

Cited  in  footnote  to  Suffolk  &  C.  R.  Co.  v.  West  End  L.  &  I.  Co.  68  L.R.A. 
333,  which  holds  value  of  land  taken  together  with  damage  to  abutting  lots 
measure  of  compensation  on  condemnation  by  railroad  company  of  street  for 
right  of  way. 

Cited  in  notes   (36  L.R.A.  (X.S.)   701,  734)   on  abutter's  right  to  compensation 
for  railroads  in  streets;    (106  Am.  St.  Rep.  253)    on  what  are  additional  servi- 
tudes in  highways. 
Elevated   railroad   as    "railway." 

Cited  in  footnote  to   Freiday  v.   Sioux  City  Rapid  Transit   Co.   26  L.   R.   A. 
246,   which   holds   elevated   railroad   a   "railway." 
Rig-lit   to   sue   connty    for    trespass. 

Cited  in  Jones  v.   Franklin   County,    130   X.   C.   469,   42   S.   E.    144    (dissent- 
ing opinion),   majority  denying   owner's   right  to   sue   county  for   trespass,   un- 
less  authorized   by   statute. 
•Grantee's  right  to   damages  for  use  of  land  condemned. 

Distinguished  in  Liverman  v.  Roanoke  &  T.  River  R.  Co.   114  X.  C.  697,   19 
S.    E.    64,    holding   no    damages    recoverable    by    grantee    for    use   of    land    con- 
demned,  before   acquisition   of   title. 
Damages    for    continuing    nnisance. 

Cited  in  Hollenbeck  v.  Marion,  116  Iowa,  79,  89  X.  W.  210,  sustaining  land- 
owner's right  to  treat  pollution  of  stream  as  continuing  nuisance,  instead  of 
permanent  one,  and  demand  damages  on  theory  of  continuing  nuisance;  Harvey 
v.  Mason  City  &  Ft.  D.  R.  Co.  129  Iowa,  473,  3  L.R.A. (X.S.)  977,  113  Am.  St. 
Rep.  483,  105  X.  W.  958,  holding  damages  arising  from  the  occasional  flooding 
of  land  by  reason  of  an  insufficient  culvert  on  land  of  adjacent  owner  are  not 
original. 

22  L.  R.  A.  632,  PUTZELL  v.  DROVERS  &  M.  XAT.  BAXK,  78  Md.  349,  44 

Am.  St.  Rep.  298,  28  Atl.  276. 
Right   of   one   owner   to   change   party   frail. 

Cited  in  Barry  v.  Edlavitch,  84  Md.  112,  33  L.  R.  A.  296,  35  Atl.  170,  holding 
that  one  owner  may  raise  party  wall  and  enjoy  it,  unaffected  by  prescriptive 
easement  over  balance;  Lexington  Lodge  v.  Beal,  94  Miss.  529,  49  So.  833,  hold- 
ing that  adjoining  owner  of  party  wall  which  has  been  partially  destroyed  may 
rebuild  same  although  such  rebuilding  may  inconvenience  other  owner;  Bright 
v.  Morgan,  218  Pa.  183,  67  Atl.  58,  11  Ann.  Cas.  626,  holding  one  who  has 
acquired  prescriptive  right  to  insert  joists  into  wall  entirely  on  adjoining  lot 
cannot  impose  additional  burden  than  that,  so  imposed  in  acquisition  of  right; 
Bright  v.  Bacon  &  Sons,  131  Ky.  856,  20  L.R.A. (X.S.)  390,  116  S.  W.  268, 
holding  either  party  has  right  to  alter  or  reconstruct  his  building  so  long  as 
the  other's  use  of  party  wall  is  not  impaired;  Carrigg  v.  First  Xat.  Bank,  136 
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Towa,  269,   111  N.  W.   329,  holding  grantee  of  building  in  which  a  party  wall 
•exists  entitled  to  easement  therein  as  long  as  building  lasts. 

Cited  in  notes  (18  L.R.A. (N.S.)  132)  on  acquisition  by  prescription  of  party- 
wall  easement  in  common  division  wall;  (89  Am.  St.  Rep.  933,  934)  on  right  to 
remove,  rebuild,  and  repair  party  walls. 

22  L.  R.  A.  635,  AHERN  v.  OREGON  TELEPH.  &  TELEG.  CO.  24  Or.  276, 

33   Pac.   403,   35   Pac.   549. 
Liability    for    dangerous    Tvires. 

Cited  in  Atlanta  Consol.  Street  R.  Co.  v.  Owings,  97  Ga.  667,  33  L.  R. 
A.  799,  25  S.  E.  377,  holding  trolley  company  liable  for  injuries  to  employee 
of  telephone  company  injured  by  escape  of  electricity  from  former  company's 
wires  to  telephone  wires;  Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App.  524,  66  S. 
W.  221,  holding  it  negligence  to  allow  uninsulated  wire,  when  in  contact  with 
defective  live  wire,  to  hang  from  poles  to  point  within  foot  of  street;  Martin 
v.  Des  Moines  Edison  Light  Co.  131  Iowa,  740,  106  N.  W.  359,  holding  a  high 
degree  of  prudence  and  watchfulness  is  required  of  those  using  electric  agencies 
toward  those  who  may  rightfully  come  within  the  zone  of  danger;  Citizens 
Teleph.  Co.  v.  Thomas,  45  Tex.  Civ.  App.  24,  99  S.  W.  879,  holding  where 
telephone  wire  is  so  constructed  as  to  render  it  probable  that  in  falling  it  would 
fall  across  a  wire  of  an  electric  light  company  and  become  dangerously  charged 
owner  of  such  telephone  wire  is  held  to  same  degree  of  care  as  though  its  own 
wire  were  originally  charged  with  such  current;  Southern  Belle  Teleph.  & 
Teleg.  Co.  v.  Howell,  124  Ga.  1051,  53  S.  E.  577,  4  Ann.  Gas.  707,  holding  it 
negligent  for  a  telephone  company,  in  stretching  wires  along  public  street  to 
permit  a  heavily  charged  wire  to  sag  at  place  where  pedestrians  are  apt  to  be, 
without  giving  warning  of  danger. 

Cited  in  footnotes  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A. 
552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due  towards 
persons  licensed  to  approach  them ;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R. 
A.  101,  which  holds  connection  of  barn  with  flag-staff  on  other  building  by 
telephone  wire  renders  company  liable  for  loss  of  barn  by  lightning  striking 
flag-staff;  Haynes  v.  Raleigh  Gas  Co.  26  L.  R.  A.  810,  which  holds  negligence 
shown  by  guy  wire,  charged  with  deadly  current,  allowed  to  hang  to  ground 
from  tree. 

Cited  in  notes  (31  L.R.A.  570,  574)  on  liability  for  injuries  by  electric 
wires  in  highways;  (24  L.R.A. (N.S.)  979)  on  liability  for  negligence  in  per- 
mitting hanging  wires,  notwithstanding  intervening  act  of  third  person;  (100 
Am.  St.  Rep.  516,  532)  on  duties  and  liabilities  of  electric  corporations;  (1  Brit. 
Rul.  Cas.  798,  804,  806)  on  duty  to  protect  traveler  from  electricity  from  wires 
on  highway. 

Distinguished  in  Griffin  v.  Jackson  Light  &  Power  Co.   128  Mich.  656,  55  L. 
R.  A.  320,  92  Am.  St.  Rep.  496,  87  N.  W.  888,  denying  company's  liability  to 
customer  of  one  for  whom   it  had  installed  improperly  insulated  lamp. 
Proximate    cause    of    injury. 

Cited  in  Wells  v.  Great  Northern  R.  Co.  59  Or.  174,  34  L.R.A.  (N.S.)  824,  114 
Pac.  92,  holding  that  in  negligence  actions  proximate  cause  in  any  act  or  omis- 
sion that  immediately  produces  or  fails  to  prevent  injury  or  interposes  obstacle 
whereby  injury  is  inflicted  that  would  not  have  happened  but  for  negligent  act 
or  omission;  Home  Teleph.  Co.  v.  Fields,  150  Ala.  315,  43  So.  711,  holding  fail- 
ure of  a  telephone  company  to  see  that  its  wires  are  not  left  in  a  dangerous  po- 
sition is  the  proximate  cause  of  injury  resulting  from  loose  wire  falling  into 
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street;  Trickey  v.  Clark,  50  Or.  524,  93  Pac.  457,  holding  master  liable  for  in- 
jury to  his  servant  resulting  from  master's  negligence,  though  the  intervening  act 
of  a  third  person  contributes  to  or  brings  about  a  condition  necessary  to  produce 
the  injurious  effect  of  the  original  negligence,  if  the  master  should  have  antici- 
pated such  intervening  cause;  Alice,  W.  C.  &  C.  C.  Teleph.  Co.  v.  Billingsley,  33 
Tex.  Civ.  App.  455,  77  S.  W.  255,  holding  the  placing  of  a  telephone  pole  in 
dangerous  proximity  to  the  main-traveled  portion  of  a  street  whereby  a  person 
in  driving  near  thereto  is  injured,  is  the  proximate  cause  of  such  injury. 

Cited  in  footnote  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which 
holds  failure  to  give  warning  of  approach  of  train  not  proximate  cause  of 
injury  to  one  struck  by  body  of  other  person  hit  by  train. 

Cited  in  note  (36  Am.  St.  Rep.  822,  852)   on  proximate  and  remote  cause. 
—  Jury  question. 

Cited  in  Trickey  v.  Clark,  50  Or.  524,  93  Pac.  457,  holding  it  generally  a  ques- 
tion for  the  jury. 

22  L.  R.  A.  641,  MEE  v.  BENEDICT,  98  Mich.  260,  39  Am.   St.  Rep.  543,  57' 

N.   W.    175. 
Forfeiture    of    timber    by    failure    to    remove. 

Cited  in  footnotes  to  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  27  L.  R.  A. 
434,  which  holds  title  of  absolute  grantee  to  timber  not  forfeited  by  failure  to 
cut  and  remove  within  reasonable  time;  Macomber  v.  Detroit,  L.  &  N.  R.  Co. 
32  L.  R.  A.  102,  which  holds  title  to  logs  not  forfeited  by  failure  to  remove 
within  time  fixed  by  contract. 
Conveyance  of  standing  timber  without  title  to  land. 

Cited  in  Harrell  v.  Mason,  170  Ala.  286,  54  So.  105,  Ann.  Cas.  1912  D,  585, 
holding  that  under  statute  purchaser  of  timber  from  tenant  in  common,  under 
agreement  to  remove  it  within  certain  time  is  entitled  to  maintain  bill  against 
all  cotenants  for  partition  of  land  and  timber;  Adkins  v.  Huff,  58  W.  Va. 
649,  3  L.R.A.(N.S.)  652,  52  S.  E.  773,  6  Ann.  Cas.  246,  holding  where  a  deed 
of  land  is  made  requiring  or  permitting  the  removal  of  the  timber  by  the  grantor 
within  a  specified  time,  the  grantee  takes  a  present  defeasible  title. 

Cited  in  note    (55   L.  R.  A.  514)    on  conveyance  of  title  to  standing  timber 
without   conveying   title   to   land. 
Validity    of    lease    executed    by    one    tenant    in    common. 

Cited  in  Moreland  v.  Strong,  115  Mich.  216,  69  Am.  St.  Rep.  553,  73  N.. 
W.  140,  holding  lease  of  entire  premises  by  one  tenant  in  common  invalid;  Bel- 
low v.  Arctic  Iron  Co.  164  Mich.  93,  —  L.R.A.(N.S.)  — ,  128  N.  W.  918,  Ann. 
Cas.  1912  B,  827,  holding  that  conveyance  in  fee  by  cotenant,  by  metes  and 
bounds  of  common  estate  is  not  void,  but  creates  equity  in  grantee  which  will 
be  protected  so  far  as  is  possible  without  injury  to  other  tenants;  Ex  parte 
Union  Mfg.  &  Power  Co.  81  S.  C.  270,  128  Am.  St.  Rep.  908,  62  S.  E.  259,  holding 
the  holder  of  an  easement  from  two  of  three  tenants  in  common  has  right  to 
be  made  party  defendant  in  partition  suit  among  cotenants. 
Sufficiency  of  description  in  deed. 

Cited  in  Dunlap  v.  Byers,  110  Mich.  119,  67  N.  W.  1067,  holding  descrip- 
tion sufficient  when  lands  can  be  located  from  data  given;  Ladnier  v.  Ladnier, 
75  Miss.  781,  23  So.  430,  holding  deed  not  disclosing  state  or  county  where 
lands  located  not  void  for  uncertainty;  Flegel  v.  Dowling,  54  Or.  46,  135  Am. 
St.  Rep.  812,  102  Pac.  178,  19  Ann.  Cas.  1159,  holding  that  descriptions  of  real 
property,  omitting  town,  county,  or  state  may  be  sufficient,  where  deed  provides 
other  means  of  identification;  State  ex  rel.  Arthur  v.  Chouteau  County,  44  Mont.. 
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65,  118  Pac.  804,  holding  that  if  taking  all  facts  that  appear  on  face  of  instru- 
ment, and  legal  presumption  which  naturally  flows  from  those  facts,  true  descrip- 
tion may  be  supplied,  instrument  will  be  held  sufficient;  Holley  v.  Curry,  58  W. 
Va.  73,  112  Am.  St.  Rep.  944,  51  S.  E.  135,  holding  valid  a  description,  "acres  of 
land  situated  near  H.,  the  same  bought  of  the  Land  Company,"  although  county 
and  state  are  omitted,  where  acknowledged  and  recorded  in  county  where  land 
was  situated ;  Crotty  v.  Effler,  60  W.  Va.  263,  54  S.  E.  345,  9  Ann.  Cas.  770,  hold- 
ing description  sufficient  although  neither  state,  county,  district  nor  town  is 
named,  if  other  means  of  identification  are  contained  in  instrument;  Gex  v. 
Dill,  86  Miss.  20,  38  So.  193,  holding  a  lease  not  void  for  uncertainty  of  descrip- 
tion, in  leaving  out  county  and  state  in  body  of  lease,  where  they  are  recited  at 
head  of  lease,  and  it  is  acknowledged  and  recorded  in  county  where  land  lay. 
Recordatlon  in  "Miscellaneous  Record." 

Cited  in  Ivey   v.  Dawley,  50  Fla.   540,  39   So.  498,  7  Ann.  Cas.   354,  holding 
recording  of  a  mortgage  in  a  "miscellaneous  record  book"  afforded  constructive 
.notice,  where  statute  did  not  designate  any  particular  book  therefor. 
Proof  of  deed  l>y  record. 

Cited   in  note    (19   L.R.A.  (N.S.)    441)    on   admissibility   of  record,  or   copy  of 
record,  to  prove  deed  under  which  party  offering  it  claims. 
Necessity  of  partition  including  all  land  of  cotenancy. 

Cited  in  note  (114  Am.  St.  Rep.  81)  on  necessity  of  partition  including  all 
land  of  cotenancy. 

22  L.  R.  A.  649,  RANDALL  v.  HAMILTON,  45  La.  Ann.   1184,   14  So.  73. 

Subsequent  appeal  in  Wimbish  v.  Hamilton,  47  La.  Ann.  247,  16  So.  856. 
Privilege  as  to  defamatory  words  or  acts. 

Followed  without  discussion  in  Youree  v.  Hamilton,  45  La.  Ann.  1191,  14 
So.  77,  and  Wimbish  v.  Hamilton,  45  La.  Ann.  1192,  14  So.  77. 

Cited  in  Lescale  v.  Joseph  Schwartz  Co.  116  La.  301,  40  So.  708,  holding  an 
allegation  is  not  privileged  unless  founded  on  probable  cause. 

Cited  in  footnotes  to  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds 
information  given  to  detectives  as  to  larceny,  with  reason  for  suspecting  cer- 
tain person  as  thief,  privileged;  Kubricht  v.  State,  58  L.  R.  A.  959,  which 
holds  clergyman  entering  on  baptismal  record,  as  reputed  father  of  bastard 
child,  name  of  person  known  to  have  been  acquitted,  guilty  of  libel ;  Cooley 
v.  Galyon,  60  L.  R.  A.  139  which  holds  words  maliciously  spoken  of  stranger 
by  witness  in  judicial  proceeding,  absolutely  privileged,  if  pertinent  and  re- 
sponsive. 

Cited  in  notes   (22  L.R.A.  839)   on  privilege  of  witness  as  to  defamatory  tes- 
timony;   (123  Am.  St.  Rep.  644,  652)    on  liability  for  libel  or  slander  in  course 
of  judicial  proceedings. 
—  Allegations  in  pleadings. 

Cited  in  Monroe  v.  H.  Weston  Lumber  Co.  49  La.  Ann.  597,  21  So.  742,  hold- 
ing slanderous  matter  set  out  in  pleadings  and  briefs  in  pending  case  not  privi- 
leged. 

Cited  in  footnotes  to  Sherwood  v.  Powell,  29  L.  R.  A.  153,  which  holds  li- 
belous,  pleading  containing  defamatory  allegations  which  are  irrelevant,  gratu- 
itous, and  immaterial;  Grant  v.  Hayne,  54  L.  R.  A.  930,  which  holds  libelous 
words  in  pleading  not  privileged  when  foreign  to  issues;  Crockett  v.  McLana- 
han,  61  L.  R.  A.  914,  which  holds  defamatory  matter  as  to  stranger  in  pleading, 
absolutely  privileged  if  pertinent  and  relative  to  issue;  Jones  v.  Brownlee,  53 
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L.  R.  A.  445,  which  holds  naming  of  person  with  whom  adultery  committed,  in 
cross-bill   for   divorce,   absolutely   privileged. 

Cited  in  note   (13  L.R.A.  (N.S.)  820)  on  libel  by  defamatory  words  in  pleading. 

22   L.   R.  A.   653,   STATE   ex  rel.  RYLANDS   v.   PINKERMAN,   63   Conn.    176, 

28  Atl.   110. 
Hiulit    to   cast    deciding   vote. 

Cited  in  Hecht  v.  Coale,  93  Md.  694,  49  Atl.  660,  holding  that  mayor  may 
vote  on  nomination  made  by  himself  when  council  equally  divided. 

Cited  in  footnotes  to  Brown  v.  Foster,  31  L.  R.  A.  116,  which  authorizes  mayor 
to  vote  only  to  break  tie;  State  ex  rel.  Young  v.-  Yates.  37  L.  R.  A.  205,  which 
holds  mayor's  right  to  casting  vote  in  case  of  tie  not  restricted  by  provision  re- 
quiring majority  vote  of  all  members  of  council ;  State  ex  rel.  Morris  v.  Mc- 
Farland,  39  L.  R.  A.  282,  which  holds  auditor's  right  to  give  casting  vote  on  tie 
vote  by  township  trustees  not  limited  to  vote  by  ballot;  Cate  v.  Martin,  48  L.  R. 
A.  613,  which  denies  mayor's  power  to  veto  action  by  aldermen  in  passing  on  elec- 
tion for  member  of  board. 
Requirements  as  to  recording  ayes  and  noes. 

Cited  in  footnote  to  Board  of  Education  v.  Best,  27  L.  R.  A.  78,  which  holds 
mandatory,  provision  for  recording  ayes  and  noes  on  motion  to  employ  teacher. 
Validity  of  report  or  vote  by  less  tlian  required  number. 

Cited  in  Leaven  worth,  N.  &  S.  R.  Co.  v.  Meyer,  58  Kan.  310,  49  Pac.  89r 
holding  report  of  two  commissioners  after  resignation  of  third,  appointed  to 
condemn  land  for  railroad  purposes,  void;  State  ex  rel.  Hosford  v.  Kennedy,  69 
Conn.  224,  37  Atl.  503,  holding  chief  of  police  not  legally  removed  by  vote  of 
less  than  required  number  of  burgesses. 
Notice  to  policeman  as  notice  to  city. 

Cited  in  Cummings  v.  Hartford,  70  Conn.  121,  38  Atl.  916,  holding  that 
notice  to  policeman  of  dangerous  excavation  in  walk  constitutes  notice  to  city. 
Necessity  of  notice  of  meeting;. 

Cited  in  footnote  to  Troy  Min.   Co.  v.  White,  42   L.  R.  A.   549,  which  holds 
failure   to  give   statutory   notice   of   special   meeting   of   directors   does   not   ren- 
der proceedings  void  if  all  qualified  directors  present  and  acting. 
Legality    of    search    to    obtain    evidence. 

Cited   in   State   v.   Griswold,   67    Conn.    310,   33   L.   R.   A.   230,   34   Atl.    1046,. 
holding   search   of   accused's   office   to   obtain   evidence,   by   officers   with   consent 
of  accused's  agent,  not  illegal. 
Power    to    abolish    office. 

Cited  in  Neumeyer  v.  Krakel,  110  Ky.  641,  62  S.  W.  518,  holding  council  not 
prevented  from  reducing  police  force  so  as  to  put  policeman  out  of  office 
before  expiration  of  his  term,  by  limitation  upon  power  of  board  of  safety  to- 
make  changes  in  police  force;  McGovern  v.  Mitchell,  78  Conn.  553,  63  Atl.  433, 
holding  the  plenary  power  of  the  legislature  over  compensation  of  public  officers 
within  its  reach  is  only  limited  by  express  terms  or  necessary  limitation. 
"Pnblic  office." 

Cited  in  State  ex  rel.  Stage  v.  Mackie,  82  Conn.  401,  26  L.R.A.(N.S.)  662,  74 
Atl.  759,  holding  a  deputy  building  inspector  possessed  important  powers  antf 
functions  of  government  belonging  to  the  sovereignty,  and  was  a  public  officer; 
De  faeto  officer. 

Cited  in  Buck  v.  Hawley,  "129  Iowa,  408,  105  N.  W.  688,  holding  in  the  absence 
of  color  of  appointment  or  election  a  party  to  be  treated  as  de  facto  officer  must 
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have  acted  as  such  under  such  circumstances  of  reputation  or  acquiescence  as  are 
calculated  to  induce  people  without  inquiry  to  submit  to  or  invoke  his  action 
in  supposition  that  he  is  officer  he  assumes  to  be. 

22  L.  R.  A.  663,  EVARTS  v.  ST.  PAUL,  M.  &  M.  R.  CO.  56  Minn.  141,  45  Am. 

St.   Rep.   460,    57    N.    W.   459. 
Volunteer's    assumption    of    risk    of    employment. 

Cited  in  Wagen  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  95,  82  X.  W.  1107, 
denying  recovery  to  one  voluntarily  acting  as  baggageman,  and  injured  by  de- 
fective appliances;  McGill  v.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  128,  85 
Am.  St.  Rep.  618,  46  Atl.  684,  holding  that  servant  engaging  in  work  he  was  not 
hired  to  perform  assumes  risk  of  injury;  Chicago  &  E.  I.  R.  Co.  v.  Argor 
82  111.  App.  676,  holding  risk  assumed  by  one  voluntarily  assisting  railroad 
employee;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Finnell,  108  Ky.  139,  57  L.  R. 
A.  267,  footnote  p.  266,  55  S.  W.  902,  denying  liability  to  one  assisting  brake- 
men  to  load  piano  at  their  reqviest,  and  referring  particularly  to  annotation  in 
22  L.  R.  A.  663. 

Cited  in  footnotes  to  O'Donnell  v.  Maine  C.  R.  Co.  25  L.  R.  A.  658,  which 
holds  one  assisting  another's  servants  not  their  fellow  servant;  Haluptzok  v. 
Great  Northern  R.  Co.  26  L.  R.  A.  739,  which  holds  that  master's  implied  con- 
sent to  service  brings  volunteer  within  rules  as  to  master's  liability;  Cleveland 
Terminal  &  Valley  R.  Co.  v.  Marsh,  52  L.  R.  A.  142,  which  denies  liability  for 
injury  to  small  boy  employed  by  station  agent  to  put  up  switch  light,  from  ex- 
plosion of  torpedo  found  by  him  on  track;  Mitchell-Tranter  Co.  v.  Ehmet,  55 
L.  R.  A.  710,  which  authorizes  recovery  for  injury  during  noon  intermission  to 
servant  removing  broken  timbers  at  superior's  direction. 
Duty  of  master  to  volunteer. 

Cited  in  Grissom  v.  A.  &  B.  Air  Line  R.  Co.  152  Ala.  113,  13  L.R.A.(N.S.)  564, 
126  Am.  St.  Rep.  20,  44  So.  661;  Kelly  v.  Tyra,  103  Minn.  180,  17  L.R.A.(N.S.) 
342,  114  N.  W.  750, — holding  in  absence  of  knowledge  of  volunteer's  peril  there 
is  no  affirmative  duty  of  care  on  part  of  master. 

Cited  in  footnote  to  Atlanta  &  W.  P.  R.  Co.  v.  West,  67  L.R.A.  701,  which 
holds  one  into  whose  service  another  volunteers  not  required  to  anticipate  or 
discover  the  peril  of  such  volunteer. 

Cited  in  note   (54  Am.  St.  Rep.  75)   on  liability  of  master  for  injury  to  volun- 
teer. 
Liability    to    employees    of    contractor. 

Cited  in  note    (26  L.  R.  A.  527)    on  liability  to  employees  of  contractor  for 
unsafe  appliances  or  place  of  labor. 
Liability   for   injnries   to  servant   received   outside   scope   of   employment. 

Cited  in  note    (48  L.  R.  A.  797)    on  liability  for  injuries  received  by  servant 
in  performance  of  duties  outside  scope  of  original   employment. 
Who  are   fellow   servants. 

Cited  in  note  (50  L.  R.  A.  461)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  question  as  to  vice  princi- 
palship  arises. 

22   L.   R.   A.   668,   SPENCER   v.   METROPOLITAN   STREET   R.   CO.    120   Mo. 

154,   23    S.    W.    126. 
Opinion   evidence   on   measure   of   damages   or   benefits. 

Cited  in  Berlin  v.  Thompson,  61  Mo.  App.  243,  holding  opinion  evidence  of 
amount  of  damages  arising  from  nuisance,  inadmissible;  Hook  v.  Chicago  & 
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A.  R.  Co.  133  Mo.  321,  34  S.  W.  549,  holding  opinion  of  witnesses  as  to  benefit 
of  public  road  insufficient  on  which  to  base  finding  of  benefit;  Union  Elevator 
Co.  v.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo.  375,  36  S.  W.  1071,  holding 
admission  of  opinion  evidence  as  to  damages  arising  from  construction  of  rail- 
road not  reversible  error;  St.  Louis  &  K.  C.  R.  Co.  v.  Donovan,  149  Mo.  102, 
50  S.  W.  286,  holding  witnesses  stating  opinions  as  to  amount  of  damages  in 
gross,  no  error,  when  tested  by  cross-examination;  Sallee  v.  St.  Louis,  152  Mo. 
620,  54  S.  W.  463,  holding  question  asked  expert  as  to  amount  of  damage  to 
harness  and  buggy,  meaning  cost  of  repair,  proper;  Golden  v.  Heman  Constr. 
Co.  100  Mo.  App.  22,  71  S.  W.  1093,  holding  opinion  of  one  not  an  expert,  as 
to  effect  on  furniture  of  lime  dust  arising  from  operation  of  stone-crushing  ma- 
chine, proper;  McCrary  v.  Chicago  &  A.  R.  Co.  109  Mo.  App.  570,  83  S.  W.  82, 
holding  a  shipper  could  state  the  different  market  values  per  pound  of  different 
classes  of  cattle,  the  condition  of  the  cattle  from  fatigue,  and  amount  of  pounds 
lost  by  usual  shrinkage,  on  question  of  amount  of  damage  from  shipment; 
Owen  v.  Chicago,  R.  I.  &  P.  R.  Co.  109  Mo.  App.  612,  83  S.  W.  92,  holding  in  ac- 
tion for  damage  to  crop  from  overflow,  on  question  of  damage  it  was  harmless 
error  to  allow  witness  to  base  estimate  of  damage  on  value  of  crop  and  to 
deduct  therefrom  value  of  crop  remaining,  to  give  the  value  of  the  grain  per 
bushel  the  number  of  bushels  per  acre,  the  number  of  acres  and  value  per 
acre;  Wiggins  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  119  Mo.  App.  493,  95  S.  W.  311, 
holding  a  witness  cannot  give  his  opinion  of  amount  of  damage  suffered  in  de- 
struction of  a  fence  by  fire;  Smoot  v.  Kansas  City,  194  Mo.  525,  92  S.  W.  363, 
on  measure  of  damages  in  personal  injury  case. 
Injury  to  easement  In  street. 

Cited  in  Foudry  v.  St.  Louis,  T.  M.  &  S.  R.  Co.  130  Mo.  App.  117,  109  S.  W.  80, 
holding  the  placing  of  two  railroad  tracks  on  a  public  street  which  is  only  used 
for  hauling  does  not  constitute  an  injury  for  which  injunction  will  lie;  Donner 
v.  Metropolitan  Street  R.  Co.  133  Mo.  App.  535,  113  S.  W.  669,  holding  opera- 
tion of  a  sidetrack  from  main  line  of  street  railway  for  purpose  of  running 
cars  to  car  barns  not  an  additional  servitude  for  which  action  will  lie. 

Cited  in  footnotes  to  Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which 
denies  city's  power  to  authorize  steam  railroad  company  to  locate  tracks  in  nar- 
row highway  devoted  to  wholesale  business;  Home  Bldg.  &  Conveyance  Co.  v. 
Roanoke,  27  L.  R.  A.  551,  which  holds  elevated  approach  to  bridge  over  rail- 
road tracks,  leaving  access  to  abutting  owners,  not  additional  burden;  Sauer  v. 
Xew  York,  70  L.R.A.  717,  which  denies  right  of  abutting  owner  at  point  where 
street  is  depressed  below  grade  of  other  property  to  enjoin  use  of  viaduct  by  city 
to  facilitate  travel  though  it  is  fifty  feet  above  street  level  in  front  of  his  place 
and  impairs  free  circulation  of  light  and  air  and  decreases  the  value  of  his 
property. 

Cited  in  notes    (15  L.R.A.(N.S.)    52)    on  cutting  off  access  to   highway  as   a 
taking;    (109  Am.  St.  Rep.  912)  on  interference  with  right  of  access  as  "damage" 
to  property  within  provision  that  property  shall  not  be  taken  or  damaged   for 
public  use  without  compensation. 
Right   to   damages. 

Cited  in  Christian  v.  St.  Louis,  127  Mo.  115,  29  S.  W.  996,  denying  city's  au- 
thority to  vacate  alley  without  compensation  to  abutting  owner;  Pueblo  v. 
Strait,  20  Colo.  21,  24  L.  R.  A.  395,  footnote  p.  392,  46  Am.  St.  Rep.  273, 
36  Pac.  789,  holding  abutter  entitled  to  damages  for  building  of  viaduct  over 
railroad,  nearly  closing  street;  De  Geofroy  v.  Merchants  Bridge  Terminal  R. 
Co.  179  Mo.  715,  64  L.  R.  A.  966,  footnote  p.  959,  101  Am.  St.  Rep.  524, 
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79  S.  W.  386,  holding  track  erected  on  pillars  from  15  to  25  feet  above  surface 
of  street,  for  carrying  trains,  inconsistent  -with  use  of  place  as  public  street, 
and  entitles  abutter  to  damages ;  Dickcrman  v.  Duluth,  88  Minn.  294,  92  N. 
W.  1119,  sustaining  abutter's  right,  under  constitutional  amendment,  to  dam- 
ages arising  from  changing  street  grade. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57 
L.R.A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from 
elevated  road  crossing  highway  19  feet  away;  De  Geofroy  v.  Merchant's  Bridge 
Terminal  R.  Co.  64  L.R.A.  959,  which  sustains  right  of  abutting  owner  to  com- 
pensation for  construction  of  elevated  railroad  track  in  a  public  street. 

Cited   in   notes    (25   L.R.A. (N.S.)    1268)    on   right   of  abutter   to   damages   for 
special    injuries    where    street    railway    not    considered    additional    burden;     (36 
Ij.R.A. (X.S.)    696,    773)    on    abutter's    right    to    compensation    for    railroads    in 
streets. 
—  Measure    of    tinning  en;    deduction    of    benefits. 

Cited  in  Hickman  v.  Kansas,  120  Mo.  124,  23  L.  R.  A.  664,  42  Am.  St.  Rep. 
€84,  25  S.  W.  225,  holding  that  special  benefit  may  be  deducted  from  damages 
for  taking  property  for  public  use;  Wolters  v.  St.  Louis,  132  Mo.  4,  33  S.  W. 
441,  and  Slattery  v.  St.  Louis,  120  Mo.  188,  25  S.  W.  221,  holding  difference  in 
value  of  land  before  and  after,  measure  of  damages  for  construction  of  bridge; 
Cole  v.  St.  Louis,  132  Mo.  640,  34  S.  W.  469,  holding  that  special  benefit  re- 
sulting to  abutting  property  should  be  considered  in  estimating  damages  caused 
by  change  of  street  grade;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Stewart,  201  Mo.  497, 
100  S.  W.  583,  holding  in  condemnation  proceeding,  the  amount  of  damages  is 
for  determination  of  the  jury. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes 
consideration  of  benefit  for  improvement  in  assessing  damages  from  cutting 
down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  de- 
duct benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

Cited  in  note  (9  L.R.A.(X.S.)  841)  on  right  to  set  off  benefits  against  dam- 
ages on  condemnation. 

Distinguished  in  Fuess  v.  Kansas  City,  191  Mo.  696,  90  S.  W.  1029,  holding 
where  action  for  damages  for  raising  grade  in  front  of  plaintiff's  property  is 
tried  on  theory  that  plaintiff  was  entitled  to  recover  if  the  market  value  of  the 
lots  was  depreciated,  plaintiff  cannot  thereafter  contend  that  only  benefits  which 
are  special  and  peculiar  should  be  considered. 
Elevated  railroad  as  "railway." 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246, 
which  holds  elevated  railroad  a  "railway." 

22   L.   R.   A.   673,   GAME  WELL   FIRE   ALARM   TELEG.   CO.    v.    CRANE,    160 

Mass.  50,  39  Am.   St.  Rep.  458,  35  N.  E.  98. 
Validity    of    contracts    in    restraint    of    trade. 

Cited  in  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  107,  41  L.  R.  A.  192,  68 
Am.  St.  Rep.  403,  50  N.  E.  509,  sustaining  agreement  of  corporate  officers  not 
to  engage  in  same  business  for  five  years ;  Richards  v.  American  Desk  &  Seat- 
ing Co.  87  \Vis.  513,  58  N.  W.  787,  holding  agreement  not  to  sell  certain  kinds 
of  furniture,  except  to  vendee,  for  four  years,  void;  Tecktonius  v.  Scott,  110  Wis. 
449,  86  N.  W.  672,  holding  contract,  unlimited  as  to  time,  space,  and  extent 
of  trade,  whereby  one  binds  himself  and  heirs  not  to  manufacture  or  sell  cer- 
tain band-fastening  device,  void;  United  States  v.  Addyston  Pipe  &  Steel  Co. 
46  L.  R.  A.  133,  29  C.  C.  A.  156,  54  U.  S.  App.  723,  85  Fed.  287,  holding  se-, 
L.R.A.  An.  Vol.  111.— 65. 
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cret  combination  of  manufacturers  to  regulate  price  of  cast-iron  pipe  in  differ- 
ent states  illegal;  Xew  York  Bank  Xote  Co.  v.  Kidder  Press  Mfg.  Co.  192  Mass. 
403,  78  X.  E.  463,  holding  valid  a  contract  by  manufacturer  of  printing  press 
not  to  sell  a  particular  type  of  press  to  other  customers  than  contracting  party 
to  be  used  by  such  other  customers  for  similar  purpose  as  that  of  contracting 
customer;  Bobbs-Merrill  Co.  v.  Strauss,  139  Fed.  192,  on  agreement  among  pub- 
lishers to  maintain  price  as  constituting  restraint  of  trade. 

Cited  in  footnotes  to  Nester  v.  Continental  Brewing  Co.  24  L.  R.  A.  247,  which 
holds  combination  of  brewers  to  stifle  competition  within  specified  place,  void ; 
Kramer  v.  Old,  34  L.  R.  A.  389,  which  sustains  contract  restricting  seller  from 
engaging  in  milling  business  in  vicinity  of  certain  city;  Heaton-Peninsular  But- 
ton-Fastener Co.  v.  Eureka  Specialty  Co.  35  L.  R.  A.  728,  which  sustains  pat- 
entee's right  to  require  purchaser  of  machine  to  purchase  necessary  unpatented 
article  from  him  exclusively ;  0.  &  W.  Thum  Co.  v.  Tloczynski,  38  L.  R.  A.  200, 
which  sustains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communi- 
cate trade  secrets  learned;  Lufkin  Rule  Co.  v.  Fringeli,  41  L.  R.  A.  185,  which 
holds  void,  agreement  by  seller  not  to  engage  in  same  business  in  United  States 
for  twenty-five  years;  Trenton  Potteries  Co.  v.  Oliphant,  46  L.  R.  A.  255,  which 
sustains  vendor's  agreement  not  to  engage  in  competitive  business  for  fifty  years 
within  United  States,  except  specified  states  and  territories ;  Tuscaloosa  Ice  Mfg. 
Co.  v.  Williams,  50  L.  R.  A.  175,  which  holds  void,  contract  by  owner  of  ice 
machine  to  abandon  manufacture  of  ice  in  certain  town  for  five  years,  giving 
other  party  monopoly  of  business;  Steichen  v.  Fehleisen,  51  L.  R.  A.  412,  which 
holds  individual  partners  not  bound  by  firm  agreement  not  to  re-engage  in  cer- 
tain business  for  specified  period;  Clark  v.  Xeedham,  51  L.  R.  A.  785,  which  holds 
void,  lease  of  maunfacturing  machinery  with  agreement  against  lessor's  engaging 
in  business  for  five  years;  Pohlman  v.  Dawson,  54  L.  R.  A.  913,  which  holds 
agreement  on  sale  of  business,  not  to  engage  in  barber  business  in  any  manner, 
violated  by  working  as  employee  in  other  shop;  Bancroft  v.  Union  Embossing  Co. 
64  L.  R.  A.  298,  which  holds  contract  by  one  selling  right  to  manufacture  and 
sell  machine,  not  to  engage  in  making  such  machine,  or  grant  right  to  another, 
valid,  where  possible  customers  are  limited  and  widely  scattered;  Thibodeau  v. 
Hildreth,  63  L.R.A.  480,  which  upholds  contract  that  employer  shall  have  benefit 
of  all  inventions  made  by  employee  during  employment;  Swigert  v.  Tilden,  63 
L.R.A.  608,  which  upholds  contract  by  seller  of  goodwill  of  business  not  to  com- 
pete with  purchaser  for  a  reasonable  designated  time;  Eugene  Dietzgen  Co.  v. 
Kokosky,  66  L.R.A.  503,  which  sustains  right  to  injunction  against  member  of 
former  partnership  agreeing  on  sale  of  business  not  to  engage  directly  or  indi- 
rectly in  competitive  business  within  specified  city  for  designated  period  from 
continuing  in  rival  business  into  which  he  entered  in  violation  of  such  agreement; 
Keene  Syndicate  v.  Wichita  Gas,  E.  L.  &  P.  Co.  67  L.R.A.  61,  which  holds  void 
lease  by  corporation  generating  electricity  to  rival  company  with  agreement 
not  to  engage  in  business  for  ten  years. 

Cited  in  notes  (24  L.R.A.(X.S.)  919)  on  validity  of  agreement  in  restraint 
of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial 
scope;  (74  Am.  St.  Rep.  269,  270)  on  combinations  constituting  unlawful  trusts; 
(46  L.  ed.  U.  S.  1059)  on  restraint  of  trade  in  patented  articles;  (49  Am.  St. 
Rep.  789;  6  Eng.  Rul.  Cas.  452)  on  invalidity  of  contracts  in  restraint  of  trade. 

22  L.  R.  A.  677,  SIMMONS  v.  XORFOLK  &  B.  S.  B.  CO.  113  N.  C.  147,  37  Am. 

St.  Rep.  614,  18  S.  E.  117. 
Effect    of    transfer    of   all    of    corporate   a«set>. 

,      Cited  in  footnote  to  Byrne  v.  Schuyler  Electric  Mfg.  Co.  28  L.  R.  A.  304,  which 
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holds  ultra  vires,  attempt  of  corporation  to  exchage  entire  property  for  stock  of 
other  company. 
Amendment   of  summons. 

Cited  in  Lockway  v.  Modern  Woodmen,  116  Minn.  117,  133  N.  W.  398,  holding 
that   civil   summons   may   be  amended   upon   proper  application,   to   make   time, 
therein  stated,  for  answering  complaint,  conform  to  statute. 
Maintenance  of  principal   office   of  corporation  in  state  of  creation. 

Cited  in  Roberson  v.  Greenleaf  Johnson  Lumber  Co.  153  N.  C.  122,  68  S.  E. 
1064,  holding  that  domestic  corporation  is  required  to  maintain  principal  office  in 
state,  which  fixes  place  of  residence  therein  for  purpose  of  suing  and  being  sued. 

22  L.  R.  A.  678,  STATE  v.  JONES,  113  N.  C.  669,  18  S.  E.  249. 
Habeas  corpus  pending  trial. 

Cited  in  State  v.  McColley,  115  La.  407,  39  So.  81,  holding  district  court  which 
has  part  of  a  criminal  case  has  exclusive  jurisdiction  of  habeas  corpus  by  prisoner. 
Presumption  of  innocence. 

Cited  in  note   (39  L.  ed.  U.  S.  483)   on  presumption  of  innocence  and  legality. 

22  L.  R.  A.  680,  JENSON  v.  CHICAGO,  ST.  P.  M.  &  0.  R.  CO.  86  Wis.  589,  57  N. 

W.  359. 
Requirements    as    to    signals    at    crossings. 

Followed  in  Barren  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  89  Wis.  83,  61  N.  W.  303r 
holding  that  statutory  requirements  as  to  signals  and  rate  of  speed  at  highway 
crossings  apply  only  to  grade  crossings. 

Cited  in  Cooper  v.  Charleston  &  W.  C.  R.  Co.  65  S.  C.  220,  43  S.  E.  682,  hold- 
ing it  not  to  be  negligence  at  common  law  for  railroad  company  to  neglect  to 
give  signals  on  approaching  crossing  under  its  tracks;  Everett  v.  Great  Northern 
R.  Co.  100  Minn.  322,  9  L.R.A.(N.S.)  709,  111  N.  W.  281,  10  Ann.  Cas.  294,  holding 
railroad  company  is  not  bound  to  give  warning  of  approach  of  its  cars  to  crossing 
as  to  one  driving  on  highway  parallel  to  track  who  does  not  intend  to  use  cross- 
ing; St.  Louis  &  S.  F.  R.  Co.  v.  Morrison,  73  Kan.  268,  85  Pac.  295,  on  liability 
of  railroad  to  one  who  drives  through  private  tunnel  in  roadbed. 

Cited  in  note  (1  L.R.A.(N.S.)  307)  on  duty  as  to  signals  by  locomotives  ap- 
proaching overhead  crossings. 

Distinguished  in  Johnson  v.  Southern  P.  R.  Co.  147  Cal.  632,  1  L.R.A.  (N.S.)  311, 
82  Pac.  306,  3  Ann.  Cas.  358,  holding  under  statute  a  warning  of  approach  of  train 
to  crossing  was  required  although  railroad  was  on  bridge  over  the  same. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Sawyer,  114  Tenn.  91,  69  L.R.A.  664, 
108  Am.  St.  Rep.  881,  86  S.  W.  386,  4  Ann.  Cas.  948,  holding  if  place  is  dangerous 
railroad  company  whose  track  is  on  overhead  bridge  owes  duty  to  warn  travelers, 
on  highway  of  approach  of  its  trains. 
Personal   inconvenience  as  element  of  damages. 

Cited  in  Newell  v.  St.  Louis  Transit  Co.  108  Mo.  App.  532,  84  S.  W.  195,  holding 
where  court  charged  that  plaintiff  could  recover  for  physical  inconvenience,  it 
should  have  charged  that  no  recovery  could  be  had  for  inability  to  perform  house- 
hold duties,  the  action  being  by  a  married  woman  and  it  being  alleged  she  had  lost 
ability  to  earn  money  and  it  appearing  that  since  her  marriage  plaintiff  had  done 
no  labor  except  to  perform  household  tasks. 

Distinguished  in  Boehm  v.  Duluth,  S.  S.  &  A.  R.  Co.  91  Wis.  593,  65  N.  W.  506, 
holding  that  instruction  that  plaintiff's  personal  inconvenience  may  be  consid- 
ered in  assessment  of  damages  not  error. 

Disapproved  in  Costello  v.  St.  Louis  Transit  Co.  119  Mo.  App.  395,  96  S.  W.  425,, 
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holding  in  action  for  injury  to  band  and  ankle  in  attempting  to  enter  trolley  car 
recovery  for  physical  inconvenience  could  be  had. 

22   L.   R.   A.    684,   MONTANA    CATHOLIC   MISSION   v.    LEWIS    &   CLARKE 

COUNTY,  13  Mont.  559,  35  Pac.  2. 
Exemption     from     taxation. 

Cited  in  Courtney  v.  Missoula  County,  21  Mont.  592,  55  Pac.  359,  holding  state 
lands  subject  to  taxation  after  sale  and  before  purchase  price  paid. 
—  Of   property    used    for   charitable,    educational,    etc.,    purposes. 

Cited  in  footnotes  to  Fitterer  v.  Crawford,  50  L.  R.  A.  191,  which  denies  ex- 
emption of  Masonic  lodge  building,  first  and  second  stories  of  which  are  rented 
to  pay  debt  and  current  expenses  of  lodge;  Young  Men's  Christian  Asso.  v.  Doug- 
las County,  52  L.  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M.  C.  A. 
building  rented  for  business  purposes;  All  Saints  Parish  v.  Brookline,  52  L.  R. 
A.  778,  which  denies  exemption  of  lot  procured  for  erection  of  church,  before 
commencement  of  work;  Protestant  Episcopal  Church  v.  Prioleau,  57  L.  R.  A. 
606,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro-' 
cure  other  residence  for  parson. 

22  L.  R.  A.  686,  EXCHANGE  NAT.  BANK  v.  BANK  OF  LITTLE  ROCK,  7  C. 

C.  A.  Ill,  19  U.  S.  App.  152,  58  Fed.  140. 
Liability    on    raised    or    forced    negotiable    paper. 

Cited  in  Bank  of  Herington  v.  Wangcrin,  65  Kan.  426,  59  L.  R.  A.  718,  foot- 
note p.  717,  70  Pac.  330,  denying  maker's  liability  to  innocent  holder  on  note 
fraudulently  raised  after  delivery. 

Cited  in  notes  (36  L.R.A.  544)  on  liability  of  person  whose  signature  is  forged 
on  commercial  paper;  (21  L.R.A.(N.S.)  403)  on  duty  to  see  spaces  on  commercial 
paper  are  filled  so  as  to  prevent  raising;  (4  Eng.  Rul.  Cas.  647)  on  estoppel  to 
deny  liability  to  bona  fide  holder  on  commercial  paper  issued  in  blank  and  subse- 
quently filled  up. 
Negotiability  of  check. 

Cited  in  note  (26  L.  R.  A.  571)   on  negotiability  of  check. 
Cashier's    wrongful    pledge   of   stock    for   personal    debt. 

Cited  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  843,  holding  cashier 
pledging  bank's  stock  for  personal  debt  acts  in  individual  capacity. 

Cited  in  footnote  to  O'Herron  v.  Gray,  40  L.  R.  A.  498,  which  holds  that  sig- 
nature to  blank  transfer  of  stock  certificates  showing  that  it  is  made  by  guardian 
of  infant  owners,  will  not  pass  good  title  to  one  to  whom  cashier  of  bank  in- 
trustod  with  them  for  safe  keeping  pledges  them  for  his  own  debt. 

22  L.  R.  A.  690,  BALTIMORE  BASE  BALL  &  EXHIBITION  CO.  v.  PICKETT, 

78  Md.  375,  44  Am.  St.  Rep.  304,  28  Atl.  279. 
Custom,    effect    of. 

Cited  in  Fitzgerald  v.  Hanson,  16  Mont.  476,  41  Pac.  230,  holding  evidence  of 
custom  of  assistant  physician  to  collect  pay  from  patient  inadmissible  when  usage 
unknown  to  plaintiff;  Samuel  M.  Lawder  &  Sons  Co.  v.  Albert  Mackie  Grocery 
Co.  97  Md.  11,  62  L.  R.  A.  804,  54  Atl.  634,  raising,  without  deciding,  question  as 
to  effect  of  custom  as  to  payment,  in  contract  for  goods  shipped  f.  o.  b. ;  Russell 
v.  Ferguson,  77  Vt.  435,  60  Atl.  802,  holding  a  custom  cannot  affect  the  rights  of 
parties  to  a  contract  unless  certain,  uniform,  and  either  known  to  party  sought 
to  be  charged  or  so  general  and  notorious  that  knowledge  and  adoption  of  it  may 
be  presumed. 
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Cited  in  footnotes  to  Harm  v.  Sharpies,  58  L.R.A.  214,  which  denies  right 
to  add  lithographer's  name,  for  advertising  purposes,  to  lithographed  cover  de- 
sign, although  it  is  customary  to  add  it ;  Pennsylvania  R.  Co.  v.  Xaive,  64  L.R.A. 
443,  which  holds  carrier  not  negligent  in  failing  to  notify  consignee  of  arrival  of 
perishable  goods  on  legal  holiday  on  which  by  general  custom  of  locality  all  busi- 
ness is  suspended. 

Cited  in  notes   (8  Eng.  Riil.  Cas.  359)   on  right  to  contradict  terms  of  express 
contract  by  custom  or  otherwise. 
Reasonableness    of. 

Cited  in  Pennsylvania  R.  Co.  v.  Xaive,  112  Tenn.  257,  64  L.R.A.  447,  footnote 
p.  443,  79  S.  W.  124,  holding  custom  to  suspend  business  on  Fourth  of  July  not  un- 
reasonable. 

Cited  in  note  (8  Eng.  Rul.  Cas.  330)  on  necessity  that  custom  be  limited,  cer- 
tain, reasonable,  and  of  lawful  origin. 
Measure    of    damages    for    breach    of    contract. 

Cited  in  Latimer  v.  York  Cotton  Mills,  66  S.  C.  137,  44  S.  E.  559,  holding 
salary  to  be  paid,  measure  of  damages  for  breach  of  contract  for  personal  ser- 
vices. 

Cited  in  note  (6  L.R.A. (N.S.)  96)  on  measure  of  damages  recoverable  by  wrong- 
fully discharged  servant  in  action  for  breach  of  contract. 
Ground*)  for  discharge  of  servant. 

Cited  in  note  (17  Eng.  Rul.  Cas.  211)  on  grounds  for  discharge  of  servant. 

22  L.  R.  A.  693,  ROSENTHAL  v.  MUSKEGON  CIRCUIT  JUDGE,  98  Mich.  208, 

39  Am.  St.  Rep.  535,  57  X.  W.  112, 
Admissibility   of   evidence    wrong-fully    obtained. 

Cited  in  Cluett  v.  Rosenthal,   100  Mich.   197,  43  Am.  St.  Rep.  446,  58  ST.  W. 
1009,  holding  evidence  wrongfully  acquired  from  books  in   possession   of  sheriff 
admissible  in  behalf  of  one  not  responsible  for  tort  committed  in  acquiring  such 
evidence. 
Injunction    Hgrainst    breach    of    contract    as    to    trade    secrets. 

Cited  in  footnote  to  O.  &  W.  Thum  Co.  v.  Tloczynski,  38  L.  R.  A.  200,  which 
sustains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communicate 
trade  secrets. 
Superior    court's   jurisdiction    over    inferior. 

Cited  in  note   (51  L.  R.  A.  56,  108,  109)   on  superintending  control  and  super- 
visory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 
Property  subject  to  attachment. 

Distinguished  in  Pelzer  Mfg.  Co.  v.  Pitts,  76  S.  C.  356,  57  S.  E.  29,  11  Ann.  Cas. 
665,  holding,  under  statute,  the  equitable  interest  of  a  partnership  in  certificate 
of  stock  given  as  collateral  for  note  of  partner  for  contribution  to  firm,  is  attach- 
able for  firm  debt. 
Title  of  trustee  in  bankruptcy  of  assets  of  estate. 

Cited  in  Gould  v.  Xew  York  L.  Ins.  Co.  132  Fed.  931,  holding  trustee  in  bank- 
ruptcy did  not  take  title  to  proceeds  on  policy  of  life  insurance  which  by  its  terms 
became  absolutely  void  on  failure  to  pay  second  premium  before  the  expiration 
of  which  debtor  died,  the  trustee  having  failed  to  pay  premium. 
Abuse  of  process. 

Cited  in  Gonsouland  v.  Rosomano,  100  C.  C.  A.  97,  176  Fed.  487,  holding  that 
action  for  malicious  abuse  of  process  will  lie  though  process  was  lawfully  issued 
on  valid  judgment. 
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Cited  in  note  (86  Am.  St.  Rep.  401,  409)  on  abuse  of  lawful  process  and  liability 
therefor. 

22  L.  R.  A.  696,  PEOPLE  v.  BELLET,  99  Mich.   151,  41  Am.  St.  Rep.  589,  57 

N.  W.  1094. 
Constitutionality   of    Sunday   laws. 

Cited  in  Scougale  v.  Sweet,  124  Mich.  320,  82  X.  W.  1061,  and  State  v.  Hog- 
Tiever,  152  Ind.  661,  45  L.  R.  A.  509,  53  N.  E.  921,  sustaining  constitutionality 
of  act  prohibiting  Sunday  baseball,  when  admission  fee  charged;  People  v. 
Havnor,  149  N.  Y.  202,  31  L.  R.  A.  691,  52  Am.  St.  Rep.  707,  43  X.  E.  541;  Ex 
parte  Northrup,  41  Or.  494,  69  Pac.  445;  State  v.  Sopher,  25  Utah,  326,  60  L. 
R.  A.  471,  footnote  p.  468,  95  Am.  St.  Rep.  845,  71  Pac.  482, —  sustaining  validity 
of  act  regulating  barbering  business  on  Sunday;  Breyer  v.  State,  102  Tenn.  107, 
50  S.  W.  769,  sustaining  act  prohibiting  Sunday  barbering,  and  imposing  heavier 
penalty  than  for  other  violations  of  Sunday  act ;  State  v.  Xichols,  28  Wash.  636, 
69  Pac.  372,  sustaining  statute  making  it  a  crime  to  open  any  shop  on  Sunday 
for  purpose  of  trade;  McClelland  v.  Denver,  36  Colo.  486,  85  Pac.  126,  10  Ann. 
Cas.  1014;  Re  Caldwell,  82  Neb.  547,  118  X.  W.  133;  Stanfeal  v.  State,  78  Ohio 
St.  40,  84  N.  E.  419,  14  Ann.  Cas.  138;  State  v.  Bergfeldt,  41  Wash.  239,  83  Pac. 
177,  6  Ann.  Cas.  979, — declaring  valid  law  prohibiting  barbering  business  on 
Sunday;  Stark  v.  Backus,  140  Wis.  565,  123  X.  W.  98,  sustaining  as  constitutional 
act  declaring  barbering  not  a  work  of  necessity,  so  as  to  include  such  business  in 
law  making  it  unlawful  to  keep  open  shop  on  Sunday  except  for  work  of 
necessity;  State  v.  Dolan,  13  Idaho,  711,  14  L.R.A.(X.S-)  1267,  92  Pac.  995,  sus- 
taining constitutionality  of  law  forbidding  keeping  open  for  trade  any  shop, 
store  or  place  of  business  whatever,  and  exempting  certain  occupations  or  busi- 
inesses. 

Cited  in  footnotes  to  Denver  v.  Bach,  46  L.  R.  A.  848,  which  holds  void,  or- 
dinance prohibiting  sale  of  clothing  on  Sunday  unless  applying  to  all  kinds  of 
merchants;  State  v.  Sopher,  60  L.  R.  A.  468,  which  sustains  act  forbidding  exer- 
cise of  trade  on  Sunday;  State  v.  Ray,  60  L.  R.  A.  634,  which  holds  unauthorized, 
ordinance  for  closing  stores  at  7:30  P.  M.  except  Saturdays;  State  ex  rel.  Hoff- 
man v.  Justus,  64  L.R.A.  510,  which  upholds  statute  prohibiting  keeping  open  of 
business  places  on  Sunday,  but  authorizing  confectionery  and  tobacco  to  be  sold 
in  an  orderly  manner. 

Cited  in  notes  (22  L.R.A.  722)  on  constitutionality  of  Sunday  laws;  (78  Am. 
St.  Rep.  264,  265)  on  same  point;  (14  L.R.A.(X.S.)  1260)  on  validity  of  classi- 
fication in  Sunday  law;  (15  L.R.A.  (X.S.)  647)  on  special  penalty  for  violation 
of  Sunday  closing  act;  (44  L.  ed.  U.  S.  716)  on  constitutionality  of  statutes 
making  it  unlawful  for  barbers  to  carry  on  business  on  Sunday. 

Distinguished  in  Armstrong  v.  State,  170  Ind.  194,  15  L.R.A.  (N.S.)   651,  84  X. 
E.  3,  holding  void  special  legislation  regarding  barbering  on  Sunday,  where  genera? 
legislation  exists  on  the  subject. 
Validity  of   ordinance   us   to    \vhat    time   stores   shall   close. 

Cited  in  footnote  to  State  v.  Ray,  60  L.  R.  A.  634,  which  holds  ordinance  re- 
quiring closing  of  stores  at  7:30  p.   M.   except  Saturday  night  not  authorized 
under  provision  for  regulating  and  preserving  health,  or  for  better  government 
Statutes  providing  for  organization  and  regulation  of  building  and  loan 
associations. 

Cited  in  People's  Bldg  &  L.  Asso.  v.  Billing,  104  Mich.  192,  62  X.  W.  373,  sus- 
taining statute  providing  for  incorporation  and  regulation  of  loan  associations. 
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Validity  of  laws  prescribing-  hours  of  lnl»or. 

Cited  in  Ex  parte  Kair,  28  Xev.  147,  113  Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann. 
Cas.   893,  upholding  validity  of  statute  prescribing  penalty  for  employment  of 
men  for  period  of  longer  than  eight  hours  in  underground  mines,  smelters  and  in- 
stitutions for  reduction  or  refining  of  ores  or  metals. 
Constitutionality  of  act   affecting   particular   classes. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  351,  33  L.R.A.  (N.S.)  713, 
108  N.  W.  902,  holding  act  valid  though  it  apply  to  certain  persons  and  not  to 
others,  if  it  be  so  made  that  all  persons  subject  to  its  terms  are  treated  alike 
under  like  circumstances  and  conditions;  Spurr  v.  Travis,  145  Mich.  723,  116  Am. 
,St.  Rep.  330,  108  N.  W.  1090,  9  Ann.  Cas.  250,  upholding  validity  of  act  de- 
claring void  as  against  creditors  the  sale  in  bulk  of  a  stock  of  merchandise  ex- 
cept on  '•ompliance  with  certain  statutory  conditions;  Maclam  v.  Marquette,  148 
Mich.  486,  111  1ST.  W.  1079,  sustaining  validity  of  city  charter  exempting  city  from 
liability  for  negligent  failure  of  property  owner  to  keep  sidewalk  free  of  obstruc- 
tion as  against  claim  of  class  legislation. 

22  L.  R.  A.  699,  ODLIN  v.  WOODRUFF,  31  Fla.  160,  12  So.  227. 
Injunction    against    collection    of    taxes. 

Cited  in  Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  198,  30  L.  R.  A.  171,  52  Am.  St. 
Rep.  769,  42  Pac.  3,  holding  mistake  in  owner's  name  on  assessment  roll  not 
ground  for  injunction  to  restrain  collection  of  tax;  Chicago  &  N.  W.  R.  Co.  v. 
Rolfson,  23  S.  D.  408,  122  N.  W.  343,  holding  that  injunction  does  not  lie  to  re- 
strain collection  of  illegal  tax  on  personalty  unless  remedy  at  law  to  recover  tax 
or  damages  for  seizure  of  property  is  inadequate;  Hallett  v.  Arapahoe  County,  40 
Colo.  315,  90  Pac.  678,  holding  collection  of  personal  property  assessment  will 
not  be  enjoined  for  mere  illegality,  but  there  must  be  irreparable  injury,  or  no 
adequate  remedy  at  law ;  H.  W.  Metcalf  Co.  v.  Martin,  54  Fla.  533,  45  So.  463, 
127  Am.  St.  Rep.  149,  holding  court  should  not  enjoin  tax  collector  who  threatens 
to  seize  and  sell  personal  property,  except  in  rare  cases  where  property  is 
peculiarly  valuable  and  cannot  be  adequately  compensated  in  damages. 

Cited  in  footnotes  to  Bloxham  v.  Consumers'  Electric  Light  &  Street  R.  Co.  29 
L.  R.  A.  507,  which  denies  power  to  enjoin  state  officer  from  collecting  state 
taxes  authorized  by  statute;  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.  R.  A. 
150,  which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on 
which  money  was  loaned  in  reliance  on  treasurer's  mistake  in  marking  taxes  as 
paid. 

Cited  in  note  (48  L.  ed.  U.  S.  182)  on  necessity  of  payment  of  tax  due  where 
injunction  is  sought  against  illegal  taxation. 

Annotation  in  22  L.  R.  A.  699  referred  to  with  approval  in  Collins  v.  Keokuk, 
118  Iowa,  34,  91  N.  W.  791,  holding  that  equity  will  not  enjoin  collection  of 
taxes,  because  of  overassessment. 

Distinguished  in  Johnson  v.  De  Bary-Baya  Merchants'  Line,  37  Fla.  520,  37  L. 
R.  A.  526,  19  So.  640,  sustaining  injunction  restraining  sale  of  registered  vessel 
for  taxes. 
Recovery    of    tuxes    illegally    collected. 

Cited  in  footnote  to  Com.  use  of  Wiggins  v.  Scott,  55  L.  R.  A.  597.  which  sus- 
tains right  of  single  nonresident  taxpayer  to  sue  for  himself  and  others  to  re- 
cover taxes  illegally  exacted. 
Taxation  of  national  banks. 

Cited  in  note    (45  L.  R.  A.  763)   on  state  taxation  of  national  banks. 
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Equitable  relief  against  threatened  action  under  Invalid  authority. 

Cited  in  Orange  City  v.  Thayer,  45  Fla.  506,  34  So.  573,  holding  injunction  will 
not  lie  to  restrain  the  attempted  enforcement  of  invalid  ordinance  for  impound- 
ing cattle,  where  its  enforcement  would  not  work  irreparable  injury,  and  there 
is  an  adequate  remedy  at  law. 

Annotation  cited  in  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  246,  87  N.  E. 
47,  on  equitable  relief  from  multiplicity  of  suits. 
Validity  of  license  tax   on   dentists. 

Cited  in  note  (129  Am.  St.  Rep.  294)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes  on  dentists. 

22  L.  R.  A.  709,  SHELDON  v.  PRUESSXER,  52  Kan.  579,  35  Pac.  201. 
Effect    on    foreclosure   sale   of    reversal    of   judgment. 

Cited  in  Sheldon  v.  Pruessner,  52  Kan.  594,  35  Pac.  204,  holding  that  reversal 
of  judgment  of  foreclosure  defeats  purchaser's  title. 
Necessity    of    pleading'    illegality    of    contract. 

Cited  in  Reed  v.  Johnson,  27  Wash.  55,  57  L.  R.  A.  409,  67  Pac.  381,  holding 
failure  to  plead  invalidity  of  contract  no  bar  to  evidence  of  illegality  in  action 
for  specific  performance;  Frankel  v.  Hiller,  16  N.  D.  392,  113  X.  W.  1067,  15 
Ann.  Cas.  265,  holding  if  illegality  of  contract  appears  from  the  contract  itself 
or  from  the  evidence  necessary  to  prove  it,  the  same  may  be  taken  advantage  of 
without  specially  pleading  such  fact. 

Criticized  in  Maitland  v.  Zanga,  14  Wash.  96,  44  Pac.  117,  holding  that  fail- 
ure to  plead  illegality  of  contract  bars  evidence  of  invalidity. 
Effect    on    recovery    of    invalidity    of    contract. 

Cited  in  Concordia  v.  Hagaman,  1  Kan.  App.  40.  41  Pac.  133,  affirming  quan- 
tum meruit  recovery  on  executed  contract  betsveen  council  and  one  member; 
Greer  v.  Payne,  4  Kan.  App.  163,  46  Pac.  190,  refusing  to  enjoin  combination  in 
restraint  of  trade  from  suspending  member  for  violation  of  rules;  Buchtella  v. 
Stepanek,  53  Kan.  376,  36  Pac.  749,  refusing  to  enforce  division  of  proceeds  aris- 
ing from  fraudulent  scheme;  Brown  v.  Newell,  64  S.  C.  72,  41  S.  E.  835  (dis- 
senting opinion),  majority  holding  assignment  of  mortgage  before  delivery,  pur- 
porting to  be  executed  on  same  day  as  prior  mortgage,  but  in  fact  year  later,  con- 
sideration being  satisfaction  of  first,  enforceable  in  equity ;  Johnson  v.  Har- 
vey, 83  Kan.  472,  112  Pac.  108,  holding  that  answer  to  foreclosure  of  mort- 
gage which  was  in  form  of  deed,  alleging  that  deed  was  given  to  enable  mortgagor 
to  avoid  payment  of  taxes  did  not  state  defense;  Murray  v.  White,  42  Mont.  438,. 
113  Pac.  754,  Ann.  Cas.  1912  A,  1297,  holding  that  equity  will  not  lend  its  aid  in 
carrying  into  effect  terms  of  illegal  contract;  Greene  v.  McAuley,  70  Kan.  606,  68 
L.R.A.  310,  79  Pac.  133,  as  an  instance  of  a  transfer  in  bad  faith. 

Distinguished  in  Callicott  v.  Allen,  31  Ind.  App.  565,  67  N.  E.  196,  holding 
mortgage  properly  executed  and  recorded  not  void  because  taken  in  name  of  non- 
resident to  avoid  taxation,  and  subsequently  assigned  to  real  party  who  failed  to 
record  assignment. 

Disapproved  in  Waterbury  v.  McKinnon,  77  C.  C.  A.  294,  146  Fed.  739,  holding 
an  indebtedness  which  a  national  bank  incurs  in  the  exercise  of  any  of  its  au- 
thorized powers  is  not  void  because  amount  of  debt  surpasses  limit  prescribed  by 
statute. 
Agreement  to  pay  higher  rate  after  maturity. 

Cited  in  Holmes  v.  Dewey,  66  Kan.  442,  71  Pac.  836,  holding  agreement  by 
makers  of  note  to  pay  10  per  cent  interest  after  maturity,  instead  of  6  per  cent,, 
valid. 
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Cited  in  note  (91  Am.  St.  Rep.  586)  on  agreements  for  higher  or  exorbitant  rate 
of  interest  after  default. 

22  L.  R.  A.  713,  OREGON  &  C.  R.  CO.  v.  PORTLAND,  25  Or.  229,  35  Pac.  452. 
Benefit   as   basis   of   assessment. 

Cited  in  King  v.  Portland,  184  U.  S.  68,  46  L.  ed.  436,  22  Sup.  Ct.  Rep.  290, 
Affirming  38  Or.  423,  55  L.  R.  A.  819,  63  Pac.  2,  sustaining  assessment  requiring 
each  lot  owner  to  pay  cost  of  improvement  upon  half  of  street  in  front  of  his  lot; 
Haisch  v.  Seattle,  10  Wash.  438,  38  Pac.  1131,  holding  abutters  not  estopped  to 
•deny  validity  of  assessment,  when  property  damaged,  though  work  accepted  by 
authorities;  St.  Benedict's  Abbey  v.  Marion  County,  50  Or.  416,  93  Pac.  231,  hold- 
ing expense  of  constructing  county  road  can  be  assessed  only  against  land  bene- 
fited, and  must  be  apportioned  according  to  such  benefits. 

Cited  in  footnote  to  Reel  foot  Lake  Levee  District  v.  Dawson,  34  L.  R.  A.  725, 
which  holds  tax  on  land  in  levee  district,  which  is  especially  benefited  by  levee, 
valid. 

22  L.  R.  A.  716,  Re  LEGISLATIVE  ADJOURNMENT,  18  R.  I.  824,  27  Atl.  324 
Decision    as    to    necessity    for    extraordinary    session. 

Cited  in  Farrelly  v.  Cole,  60  Kan.  377,  44  L.  R.  A.  471,  56  Pac.  492,  holding 
governor's  decision  as  to  necessity  for  extraordinaiy  session  of  legislature,  con- 
clusive; Coyle  v.  Smith,  28  Okla.  124,  113  Pac.  944,  holding  that  action  of  govern- 
•or  in  convoking  legislature  at  another  place  than  seat  of  government,  is  conclusive 
on  courts  where  such  act  is  concurred  in  separately  by  two-thirds  vote  of  all  mem- 
bers elected  to  legislature. 
Power  of  mayor  to  adjourn  branch  of  council. 

Cited  in  footnote  to  Tillman  v.  Otter,  29  L.  R,.  A.  110,  which  denies  right  of 
mayor  to  adjourn  branch  of  council. 

22  L.  R.  A.  721,  JUDEFIND  v.  STATE,  78  Md.  510,  28  Atl.  405. 
"When   appeal   lies   from   judgment   of  circuit   court. 

Cited  in  Smith  v.  Goldsborough,  80  Md.  63,  30  Atl.  574,  holding  judgment  of 
circuit  court  final  on  questions  concerning  roads,  determined  by  county  commis- 
sioners and  appealed  to  that  court;  Messick  v.  State,  82  Md.  585,  34  Atl.  537, 
holding  that  no  appeal  lies  from  decision  of  circuit  court,  on  appeal  from  judg- 
ment of  justice  of  peace  in  criminal  case;  Roth  v.  State,  89  Md.  527,  43  Atl.  769, 
holding  that  appeal  lies  from  judgment  of  circuit  court  on  constitutional  ques- 
tion as  to  jurisdiction  of  justice;  Green  v.  State,  113  Md.  454,  77  Atl.  677,  hold- 
Ing  that  no  appeal  lies  from  decision  of  circuit  court  except  where  provided  for 
by  statute;  Hendrick  v.  State,  115  Md.  562,  81  Atl.  18,  holding  that  to  test  consti- 
tutionality of  statute  giving  power  to  justice  of  peace,  application  for  writ  of 
certiorari  for  proceedings  in  case  involving  that  jurisdiction  may  be  made  to 
circuit  court,  and  from  judgment  of  that  court  appeal  may  be  made  to  court  of 
appeals;  Smith  Premier  Typewriter  Co.  v.  Westcott,  112  Md.  152,  75  Atl.  1052, 
holding  where  justice  of  peace  who  rendered  judgment  and  the  circuit  court  which 
affirmed  same  had  jurisdiction  no  appeal  lies  from  judgment  of  circuit  court; 
Arnsperger  v.  Crawford,  101  Md.  250,  70  L.R.A.  499,  61  Atl.  413,  holding  where 
circuit  court  sits  as  an  appellate  court  under  statutory  authority,  no  appeal  will 
lie  therefrom  unless  expressly  given  by  statute. 
Constitutionality  of  Sunday  la\vs. 

Cited  in  Newbern  v.  McCann,  105  Tenn.  164,  50  L.  R.  A.  477,  58  S.  W.  114, 
holding  unreasonable,  ordinance  requiring  written  permission  of  mayor  to  open 
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saloons  on  Sunday;  State  v.  Dolan,  13  Idaho,  707,  14  L.R.A.(N.S.)  1265,  92  Pac. 
995,  holding  the  legislature  is  the  judge  of  a  proper  classification  under  a  Sunday 
rest  law,  and  its  discretion  will  not  be  interfered  with  unless  law  violates  some 
provision  of  the  Constitution. 

Cited  in  footnotes  to  Theisen  v.  McDavid,  2G  L.  R.  A.  234,  which  holds  reason- 
able, exemption  from  prohibition  against  Sunday  business  of  stores  for  drugs, 
meats,  etc.;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute  making  base- 
ball playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R.  A.  504,  which 
sustains  statute  prohibiting  baseball  playing  on  Sunday;  Denver  v.  Bach,  46  L. 
R.  A.  848,  which  holds  void,  ordinance  prohibiting  sale  of  clothing  on  Sunday, 
without  applying  to  all  kinds  of  merchants;  State  ex  rel.  Hoffman  v.  Justus,  64 
L.R.A.  510,  which  upholds  statute  prohibiting  keeping  open  of  busiu.oS  places  on 
Sunday,  but  authorizing  confectionery  and  tobacco  to  be  sold  in  an  ordinary 
manner. 

Cited  in  notes   (15  L.R.A.  (X.S.)   649)   on  special  penalty  for  violation  of  Sun- 
day closing  act;    (78  Am.  St.  Rep.  264)    on  constitutionality  of  Sunday  laws; 
(48  L.  ed.  U.  S.  153)   on  validity  of  legislation  regulating  hours  of  labor. 
Regulating;   barbering. 

Cited  in  Breyer  v.  State,  102  Tenn.  110,  50  S.  W.  769,  sustaining  statute  regu- 
lating barbering  on  Sunday  and  imposing  heavier  penalty  than  for  other  viola- 
tions of  Sunday  law. 

Cited  in  footnotes  to  People  v.  Bellet,  22  L.  R.  A.  696,  which  upholds  prohi- 
bition of  business  of  barber  on  Sunday  under  greater  penalties  than  those  im- 
posed on  other  businesses;  People  v.  Havnor,  31  L.  R.  A.  689,  which  sustains 
act  prohibiting  barber  from  carrying  on  business  on  Sunday;  Ex  parte  Jentzsch, 
32  L.  R.  A.  664,  which  holds  statute  prohibiting  barbers  carrying  on  business 
after  12  o'clock  on  Sunday  void;  Tacoma  v.  Krech,  34  L.  R.  A.  68,  which  holds 
invalid,  ordinance  against  barbers  pursuing  calling  on  Sunday. 
Validity  of  contract  made  on  Sunday. 

Cited  in  Rodman  v.  Robinson,  134  N.  C.  513,  65  L.  R.  A.  687,  101  Am.  St.  Rep. 
877,  47  S.  E.  19,  holding  contract  for  conveyance  of  land,  entered  into  on  Sun- 
day, valid,  and  referring  particularly  to  annotation  in  22  L.  R.  A.  721. 
I!  i:ih  i    to   discharge  servant   for  refusal   to   \vork  on   Sunday. 

Cited  in  footnote  to  Van  Winkle  v.   Satterfield,  23  L.  R.  A.   853,  which  de- 
nies right  to  discharge  clerk  employed  for  definite   time   for   refusal   to  attend 
store  on  Sunday. 
Power   to   prohibit   business   on    Christmas. 

Cited  in  footnote  to  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies 
city's  power  to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day. 

22  L.  R.  A.  725,  ROIPEL  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  4  Idaho,  . 

13,    35    Pac.    700. 
Recovery  for  injuries  received  in    passing  between   cars. 

Cited  in  footnote  to  Schmitz  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  23  L.  R.  A.  250,  . 
which   upholds   young   child's   right   to   recover    for    injuries    while   passing   be- 
tween cars   standing  on  street. 

Cited  in  note    (13  L.R.A.  (N.S.)    1077)    on  duty  toward  person  attempting  to 
cross  train  obstructing  highway. 
Burden    of    proof    as    to    contributory    negligence. 

Cited  in  Haner  v.  Northern  P.  R.  Co.  7  Idaho,  309,  62  Pac.  1028,  holding 
instruction  that  burden  of  proof  was  upon  defendant  to  establish  contributory 
negligence  on  part  of  plaintiff,  error;  Beck  v.  Southern  R.  Co.  146  N.  C.  472, 
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59  S.  E.  1015    (dissenting  opinion),  as  to  passing  between  cars  beifig  contribu- 
tory negligence. 
Sufficiency   of   declaration    of   negligence. 

Cited  in  East  Brooklyn  Box  Co.  v.  X lulling,   90  Md.   392,   54  Atl.   132,  hold- 
ing complaint  alleging  injury  caused  by  premature  starting  of  saw,  due  to  de- 
fective installation,  of  which  defect  plaintiff  had  no  knowledge,  and  that  such 
injury  was  not   due   to   plaintiff's   fault,   suliicient. 
Reasonableness    of    custom. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  255,  64  L.R.A.  447,  79  S.  W. 
124,  holding  custom  of  suspending  business  on  4th  of  July  not  unreasonable. 
Contributory  negligence  in   j>-oiiig  into  a.  dangerous  place. 

Cited  in  YVhwler  v.  Oregon  R.  &  Xav.  Co.  1C  Idaho,  392,  102  Pac.  347,  holding 
question  as  to  whether  person  going  upon  railroad  track  was  negligent  in  fail- 
ing to  look  and  listen  is  exercising  the  care  which  a  reasonably  prudent  person, 
Avould  exercise,  is  question  for  jury. 

Distinguished  in  Carson  v.  Genesee,  9  Idaho,  248,  108  Am.  St.  Rep.  127,  74 
Pac.  862,  holding  previous  knowledge  of  a  dangerous  place  in  a  street  or  side- 
walk is  not  per  se  contributory  negligence  except  where  the  defect  is  so  great 
as  to  permit  a  reasonably  cautious  person  from  attempting  to  pass  over  such 
street  or  sidewalk  in  any  usual  manner;  Cotton  v.  Center  Coal  Min.  Co.  147 
Iowa,  438,  123  N.  W.  381,  holding  that  person  is  not  guilty  of  contributory 
negligence  as  matter  of  law  in  entering  dangerous  place  where  implied  invi- 
tation to  enter  exists. 
Contributory  negligence  as  defense  to  breach  of  statutory  duty. 

Cited  in  Wheeler  v.  Oregon  R.  &  Nav.  Co.  16  Idaho,  392,  102  Pac.  347,  hold- 
ing   statute   making   railroad    company    liable   to    person    injured    if    locomotive 
failed  to  ring  the  bell  or  blow  the  whistle  at  crossing  did  not  abrogate  the  de- 
fense of  contributory  negligence. 
Evidence  of  collateral  acts  of  negligence. 

Cited  in  Calcaterra  v.  lovaldi,  123  Mo.  App.  352,  100  S.  W.  675,  holding  in 
an  action  for  damages  caused  for  death  caused  by  falling  of  barrel  from  de- 
fendant's window,  where  one  of  the  defenses  was  that  the  falling  was  purely 
accidental,  evidence  that  other  barrels  had  fallen  or  had  been  thrown  from  the 
window  at  other  times,  inadmissible. 

Cited  in  note  (11  Eng.  Rul.  Cas.  240)  on  admissibility  of  fact  collateral  to= 
issue. 

22  L.  R.  A.  732,  CRISP  v.  FT.  WAYNE  &  E.  R.  CO.  98  Mich.  648,  57  N.  W. 

1050. 
Exemption    of    garnished    fund. 

Cited  in  McDougall  v.  Lamb,  113  Mich.  70,  71  N.  W.  458,  holding  that  prin- 
cipal defendant  may  intervene  in  garnishment  proceedings  and  urge  exemption, 
of  fund. 

22  L.  R.  A.  736,  LEWIS  v.  PORTLAND,  25  Or.   133,  42  Am.  St.  Rep.  772,  35- 

Pac.  256. 
Riparian  owner's  rights  as  to  wharves  and  water  fronts. 

Cited  in  Portland  v.  Montgomery,  38  Or.  222,  62  Pac.  755,  holding  ordi- 
nance restraining  construction  of  wharves  beyond  certain  line  not  forbidden 
by  act  of  Congress  prohibiting  construction  of  wharves  outside  of  harbor  lines; 
Montgomery  v.  Shaver,  40  Or.  248,  66  Pac.  923,  holding  riparian  owners  on 
navigable  streams  entitled  to  wharf  within  lines  drawn  at  right  angles  with 
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channel;  Montgomery  v.  Shaver,  40  Or.  250,  66  Pac.  923,  holding  wharf  right 
an  appurtenance  to  upland:  Mead  v.  Portland,  200  U.  S.  163,  50  L.  ed.  420,  26 
Sup.  Ct.  Rep.  171,  holding  no  right  to  use  or  appropriate  for  wharfage  purposes 
a  city  street  or  an  extension  thereof  protected  by  contract  clause  of  the  Federal 
Constitution  from  impairment  by  legislative  change  of  grade  of  street,  can  be 
gathered  from  municipal  grants  to  owners  of  property  fronting  on  opposite 
sides  of  stroet  of  right  to  construct  wharves  in  a  river  on  and  in  front  of  such 
property,  reserving  to  common  council  the  right  to  regulate  passageways  along 
the  street. 

C:"ted  in  footnotes  to  Sage  v.  New  York,  38  L.  R.  A.  606,  which  denies  ri- 
parian owner's  right  to  compensation  for  cutting  off  access  to  water  by  mu- 
nicipal improvement  of  water  front;  Slingerland  v.  International  Contracting 
Co.  56  L.  R.  A.  494,  which  denies  riparian  owner's  right  to  damages  for  in- 
juries to  right  of  access  by  one  dredging  under  government  authority. 

Cited  in  notes   (40  L.  R.  A.  643)   on  right  to  erect  wharves;    (70  L.R.A.  196) 
on  right  to  wharfage;    (34  L.R.A. (X.S.)   430)   on  right  to  obstruct  wharf  rights 
in   navigable   waters   for   public   purposes,   without   compensation;     (53   Am.   St. 
Rep.  298)   on  title  to  land  under  navigable  water. 
Highvrays  by  user. 

Cited  in  Columbia  &  P.  S.  R.  Co.  v.  Seattle,  33  Wash.  522,  74  Pac.  670,  hold- 
ing use  by  public  of  certain  tract  of  land  with  permission  of  owner  not  suf- 
ficient to  constitute  dedication  as  highway. 

Cited  in  notes  (57  Am.  St.  Rep.  750,  752,  756,  758,  762)  on  highways  by  user; 
(10  Eng.  Rul.  Cas.  93)  on  what  is  necessary  to  obtain  easement  by  prescrip- 
tion. 

22  L.  R.  A.  744,  STATE  v.  ALMY,  67  X.  H.  274,  28  Atl.  372. 
Right  to  trial  by  jury. 

Cited  in  State  v.  Moore,  69  X.  H.  121,  40  Atl.  702,  holding  that  court's  right 
to  determine  number  and  from  what  towns  jurors  shall  be  summoned  does  not 
conflict  with  provision  of  Constitution  as  to  trial  by  jury;  West  v.  Gam- 
mon, 39  C.  C.  A.  273,  98  Fed.  428,  holding  that  judgment  of  conviction  on 
plea  of  guilty  leaves  no  issue  of  fact  for  trial  by  jury;  Re  Dawson,  20  Idaho, 
184,  35  L.R.A.(X.S.)  1152,  117  Pac.  696,  holding  that  under  section  7,  of 
article  1,  of  constitution  upon  plea  of  guilty  by  accused  person  conviction  is 
accused's  admission,  and  takes  place  of  verdict  of  jury :  Dickinson  v.  United 
States,  86  C.  C.  A.  625,  159  Fed.  821  (dissenting  opinion),  as  to  right  to  waive 
trial  by  jury  in  criminal  cases. 

Cited  in  note   (35  L.R.A. (X.S.)   1147,  1150)   on  right  to  sentence  accused  upon 
plea  of  guilty. 
Distinction   between    murder   and    manslaughter. 

Cited  in  State  v.  Greenleaf,  71  N.  H.  612,  54  Atl.  38,  holding  distinction  be- 
tween manslaughter  and  murder  not  affected  by  words  "with  design  to  effect 
death,"  added  to  provision  defining  .manslaughter. 

22  L.  R.  A.  751,  PEOPLE  ex  rel.  RICHARDSOX  v.  HEXDERSOX,  4  Wyo.  535, 

35  Pac.  517. 
When    office    is    vacant. 

Cited  in  Reals  v.  Smith,  8  Wyo.  175,  56  Pac.  690,  holding  that  office  is  va- 
cant when  there  is  no  lawful  incumbent  occupying  it;  Ham  v.  State,  162  Ala. 
121,  49  So.  1032,  holding  same;  Chadduck  v.  Burke,  103  Va.  699,  49  S.  E.  976, 
holding  whenever  law  provides  for  an  incumbent  holding  over  until  his  successor 
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lias  be<?n  appointed  and  qualified,  there  is  no  vacancy  in  the  office  at  the  expira- 
tion of  the  fixed  term:  State  ex  rel.  Chatterton  v.  Grant,  12  WTO.  17,  73  Pac. 
470,  2  Ann.  Cas.  382,  holding  no  vacancy  in  office  of  governor  at  death  of  govern- 
or where  constitution  provides  that  in  that  event  secretary  of  state  shall  assume 
the  duties. 

Cited  in  footnote  to  Ijams  v.  Duvall,  36  L.  R.  A.   127,  which  holds  vacancy 
not  created  by  decision  in  contested  election  case  that  judge  commissioned  was 
not  elected,  and  order  for  new   election. 
Power    of    appointment. 

Cited  in  footnotes  to  French  v.  State,  29  L.  R.  A.  113,  which  upholds  power  of 
general  assembly  to  make  appointments  not  otherwise  provided  for  under  Con- 
stitution; Johnson  v.  State,  38  L.  R.  A.  373,  which  holds  statute  depriving  gov- 
ernor of  power  to  appoint  judges  of  inferior  court,  by  changing  its  name,  void. 
Legality  of  board  to  ascertain  fitness  for  office. 

Cited  in  footnote  to  Newcomb  v.  Indianapolis,  28  L.  R.  A.  732,  which  holds 
creation  of  board  of  examiners  to  ascertain  fitness  for  city  office,  proper. 
Validity  of  statutes  for  Holding1  over  of  officers. 

Cited  in  footnote  to  State  ex  rel.  Harrison  v.  Menaugh,  43  L.  R.  A.  408,  which 
sustains  statute  changing  time  of  electing  town  trustees,  so  that  more  than  four 
years  elapses  between  elections. 

22  L.  R.  A.  759,  STATE  ex  rel.  WISCONSIN  TELEPH.  CO.  v.  JANESVILLE 

STREET  R.  CO.  87  Wis.  72,  41  Am.  St.  Rep.  23,  57  N.  W.  970. 
Police    regulation    of    electric    companies. 

Cited  in  Marshfield  v.  Wisconsin  Teleph.  Co.  102  Wis.  610,  44  L.  R.  A.  571, 
78  N.  W.  735,  sustaining  injunction  against  unauthorized  obstruction  of  street 
by  telephone  poles;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  59  N.  J.  L.  403,  36  L.  R.  A.  655,  36  Atl.  696,  sustaining  power  of  city 
council  to  prohibit  use  of  trolley  cars  without  fenders;  Eastern  Wisconsin  R. 
&  Light  Co.  v.  Hackett,  135  Wis.  474,  115  N.  W7.  376,  1136,  holding  city  may 
prohibit  construction  of  street  railway  switches  on  city  bridge  or  approaches. 

Cited  in  notes  (31  L.  R.  A.  800,  802)  on  police  regulation  of  electric  compa- 
nies; (39  L.  R.  A.  619,  620)  on  municipal  control  over  public  nuisances  on  pub- 
lic streets  and  highways  created  by  street  railroads  and  other  electrical  compa- 
nies; (104  Am.  St.  Rep.  648)  on  municipal  regulations  of  street  railways  for 
protection  of  public. 

Distinguished  in  Wisconsin  Teleph.  Co.  v.  Milwaukee,  126  Wis.  10,  1  L.R.A. 
(N.S.)  586,  110  Am.  St.  Rep.  886,  104  N.  W.  1009,  holding  city  under  its  charter 
powers  of  control  of  streets  had  no  authority  to  require  a  license  fee  of  tele- 
phone  company   for  constructing  and   maintaining   its  lines. 
Destruction    of    IxiiMini;    by    lightning'    transmitted    over    wire. 

Cited  in  footnote  to  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R.  A.  101,  which 
holds  connection  of  barn  with  flag-staff  on  other  building  by  telephone  wire  ren- 
ders company  liable  for  loss  of  barn  by  lightning  striking  flag-staff. 
Duty   as   to   protection   against    electric    wires. 

Cited   in   footnote  to   Illings worth   v.   Boston   Electric   Light   Co.   25   L.  R.  A. 
552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due  towards  per- 
sons licensed  to  approach  them. 
Negligence   question    for   jury. 

Distinguished  in  Block  v.  Milwaukee  Street  R.  Co.  89  Wis.  377,  27  L.  R.  A. 
368,  46  Am.  St.  Rep.  849,  61  N.  W.  1101,  holding  it  question  for  jury  whether 
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company  negligent  in  omitting  to  guard  trolley  wires  from  touching  telephone 

wires. 

Violation   of  ordinance  as   defense. 

Cited  in  Kaukauna  Electric  Light  Co.  v.  Kaukauna,  114  Wis.  342,  89  N.  W. 
542,   holding   violation   of   ordinance   requiring   electric   light   company   to   bury 
wires  no  defense  to  suit  for  nonpayment  of  lights. 
Injunction   against   passage   of   ordinance. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  673,  48  L.  R.  A.  827, 
81  N.  W.   1046,  denying  court's  power  to   enjoin   passage  of  ordinance  by  city 
council. 
When  mandamus  will  lie. 

Cited  in  State  ex  rel.  Burg  v.  Milwaukee  Medical  College,  128  Wis.  13,  3 
L.R.A.(N.S.)  1118,  116  Am.  St.  Rep.  21,  106  N.  W.  116,  8  Ann.  Gas.  407,  holding 
mandamus  will  not  lie  to  enforce  educational  institution  to  grant  diploma; 
State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co.  144  Wis.  391,  140 
Am.  St.  Rep.  1025,  129  N.  W.  623,  holding  that  mandamus  lies  to  enforce  per- 
formance of  continuous  legal  duty. 

Cited  in  notes  (125  Am.  St.  Rep.  497)  on  duties,  performance  of  which  may 
be  compelled  by  mandamus;  (7  Eng.  Rul.  Cas.  465)  on  right  to  compel  public 
service  corporation  to  perform  its  obligations  and  to  refrain  from  exceeding  ita 
powers. 

22  L.  R.  A.  763,  COLBURN  v.  GROTON,  66  N.  H.  151,  29  Atl.  95. 
Admissions    in    compromise    transactions. 

Cited  in  Jenness  v.  Jones,  68  N.  H.  476,  44  Atl.  607,  holding  evidence  of  in- 
dependent admissions  in  transaction  for  compromise,  admissible;  Theobald  v. 
Shepard,  75  N.  H.  58,  71  Atl.  26,  holding  that  letter  written  offering  to  make 
discount  of  claim  is  admissible  to  show  liability;  Altman  v.  Boston  &  N.  Street 
R.  Co.  75  N.  H.  574,  78  Atl.  616,  holding  that  offer  by  person  to  pay  claim  in 
full  is  admissible  in  evidence  as  admission  of  liability;  Donley  v.  Bailey,  48 
Colo.  376,  110  Pac.  65,  holding  that  admission  of  liability  made  during  negotia- 
tions is  admissible  in  evidence  against  party  making  it;  Finn  v.  New  England 
Teleph.  &  Teleg.  Co.  101  Me.  285,  64  Atl.  490,  holding  offer  to  purchase  peace 
cither  with  intent  to  prevent  possible  controversy  or  to  end  one  which  has 
arisen  cannot  be  used  in  evidence  as  admission  of  liability. 
Question  of  fact. 

Cited  in  Smith  v.  Morrill,  71  N.  H.  411,  52  Atl.  928,  holding  it  question  of 
.fact  whether  account  rendered  was  intended  as  admission  of  full  amount  or 
as  basis  of  compromise. 

\  (1  iiiisvi  i,i  I  i  t ;,      of     former    plea. 

Cited  in  State  v.  La  Rose,  71  N.,H.  440,  52  Atl.  943,  holding  defendant's  plea 
in  prior  suit  inadmissible  upon  trial  for  illegal  sale  of  liquor. 
Admissibility  of  experiments. 

Cited  in  Saucier  v.  New  Hampshire   Spinning  Mills,   72   N.   H.   294,   56  Atl. 
545,  holding  evidence  of  experiments  under  similar  conditions  admissible  in  ac- 
tion for  personal  injuries  caused  by  defective  machinery. 
When   decree   of  specific   performance   will   not   be   set  aside. 

Cited  in  Norris  v.  Clark,  72  N.  H.  444,  57  Atl.  334,  holding  that  decree  of 
specific  performance  of  contract  will  not  be  vacated  if  made  on  competent  evi- 
dence. 
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Conclusivene»s  of  decision  as  to  competency  of  witness. 

Cited  in  Wright  v.  Davis,  72  N.  H.  449,  57  Atl.  335,  holding  that  conclusion 
of  fact  from  evidence,  that  witness  is  party  in  interest  and  incompetent  to  tes- 
tify as  to  transactions  with  deceased,  not  open  to  exception. 
Consideration  of  evidence  as  exercise  of  discretionary  power. 

Cited  in  Edgerly  v.  Barker,  66  N.  H.  471,  28  L.  R.  A.  341,  31  Atl.  900,  hold- 
ing that   consideration   of   evidence   on   question   of   fact   constitutes   exercise   of 
discretionary  power. 
Setting  aside  verdict  as  against  the  evidence. 

Cited  in  Jaques  v.  Chandler,  73  N.  H.  382,  62  Atl.  713,  as  to  verdict  support- 
ed by  any  competent  evidence  not  being  set  aside  unless  produced  by  passion, 
partiality  or  corruption  or  mistake  of  fact  of  trier;  Lee  v.  Dow,  73  N.  H.  105, 
59  Atl.  374,  holding  when  evidence  is  conflicting  verdict  will  not  be  set  aside. 

22  L.  R.  A.  768,  NEWARK  MACH.  CO.  v.  KENTON  INS.  CO.  50  Ohio  St.  549, 

35  N.  E.  1060. 
l'i-csii  :•;  pi  ion    as   to    form    of   policy   and   premium. 

Cited  in  Sproul  v.  Western  Assur.  Co.  33  Or.  106,  54  Pac.  180,  holding  oral 
contract  for  insurance  which  fails  to  mention  kind  of  policy  is  presumed  to 
intend  one  customarily  used  for  such  risks;  Connecticut  F.  Ins.  Co.  v.  Bennett, 
1  Ohio  N.  P.  74,  and  Cleveland  Oil  Co.  v.  Norwich  Ins.  Soc.  34  Or.  236,  55  Pac. 
435,  holding  that  agreement  to  issue  policy,  without  specifying  premium,  con- 
stitutes contract  at  usual  rate;  Young  v.  St.  Paul  F.  &  M.  Ins.  Co. 
68  S.  C.  389,  47  S.  E.  681,  holding  oral  contract  for  insurance  is  presumed  to 
intend  the  one  customarily  used  for  such  risks. 

Cited  in  footnote  to  Hicks   v.   British  America  Assur.   Co.   48   L.  R.  A.  424, 
which  holds  rights  of  one  whose  property  destroyed  after  oral  contract  to  in- 
sure, but  before  policy  issued,  subject  to  provisions  of  standard  policy  prescribed 
by  law. 
Contract  to  insure  in  future  or  to  renew. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Bennett,  1  Ohio  N.  P.  73,  holding  general 
agent  of  insurance  company  could  bind  it  by  preliminary  contract  for  insurance; 
Manchester  F.  Ins.  Co.  v.  Plato,  3  Ohio  C.  C.  N.  S.  209,  13-23  C.  C.  37,  holding 
agreement  by  agent  to  insure  and  actual  writing  of  policy  by  him  in  one  of 
companies  he  represents  binds  insurer,  advised  thereof  though  policy  never  goes 
out  of  hands  of  agent;  McCabe  Bros.  v.  JEtna.  Ins.  Co.  9  N.  D.  24,  47  L.R.A. 
641,  81  N.  W.  426,  holding  insurance  company  can  bind  itself  to  issue  or  renew 
a,  policy  in  future  by  preliminary  parol  contract;  Benner  v.  Fire  Asso.  of  Phila- 
delphia, 229  Pa.  81,  140  Am.  St.  Rep.  706,  78  Atl.  44,  holding  there  may  be  a 
binding  parol  contract  that  upon  the  expiration  of  an  existing  policy  insurer 
will  insure  by  a  renewal  policy. 
Pleading  contract. 

Cited   in   Kehm   v.   German   Mut.   Ins.   Co.   8  Ohio  N.  P.   548,   holding  where 
policy  of  insurance   has  been  issued  action  must  be  based  thereon  and  not  on 
prior  or  contemporaneous  agreements. 
Parol  contract*  of  Insurance. 

Cited  in  Bartels  v.  Continental  Ins.  Co.  15  Ohio  S  &  C.  P.  Dec.  454,  holding 
parol  contract  of  insurance  may  be  enforced  at  law  or  in  equity. 
.Delivery   of  insurance   policy. 

Cited  in  New  York  L.  Ins.  Co.  v.  Babcock,  104  Ga.  75,  42  L.R.A.  88,  69  Am. 
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St.  Rep.  134,  30  S.  E.  273,  holding  binding  a  policy  of  insurance  unconditionally 
accepted  by  insured,  although  policy  remains  in  hands  of  insurer's  agent. 

Cited  in"  notes    (69  Am.  St.  Rep.   147;    138  Am.  St.  Rep.  31,  32,  43,  44,  52) 
o:n  delivery  and  acceptance  of  insurance  policies. 
Waiver  of  payment   of   premium. 

Cited  in  Mallette  v.  British  American  Assur.  Co.  91  Md.  484,  46  Atl.  1005, 
holding  oral  agreement  to  renew  policy  without  full  payment  of  premium, 
waiver  of  actual  payment  as  condition  of  attachment  of  risk;  McCabe  Bros, 
v.  y£tna  Ins.  Co.  9  N.  D.  24,  47  L.  R.  A.  645,  81  N.  W.  42G,  holding  evidence  of 
agent's  custom  to  extend  credit  for  premiums  admissible  in  action  on  policy. 

Cited  in  footnote  to  Kocher  v.  Supreme  Council  C.  B.  L.  52  L.  R.  A.  861, 
which  denies  power  of  officers  of  benefit  society  to  waive  payment  of  assess- 
ments for  death  benefits. 

Cited  in  note   (16  L.R.A.  (N.S.)    1216)   on  waiver  of  payment  of  premium. 
Agent's  power  to  act   for  insurer  or   insured. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Bennett,  1  Ohio  N.  P.  73,  holding  that 
general  agent  may  bind  company  by  preliminary  contract  for  insurance;  John- 
son v.  North  British  &  M.  Ins.  Co.  06  Ohio  St.  15,  63-  N.  E.  610,  holding  agent 
to  procure  policy  is  without  authority  to  receive  notice  of  cancelation  and  dis- 
charge policy;  McCabe  Bros.  v.  ^Etna  Ins.  Co.  9  N.  D.  24,  47  L.R.A.  645,  81  N. 
VV.  426,  holding  that  agent  having  authority  to  solicit  insurance  may  bind 
company  by  preliminary  oral  contract;  New  York  L.  Ins.  Co.  v.  Babcock,  104 
Ga.  75,  42  L.R.A.  92,  footnote  p.  88,  69  Am.  St.  Rep.  134,  30  S.  E.  273,  holding 
delivery  of  policy  by  insurer  to  its  agent  for  delivery  to  applicant  is  sufficient; 
Neff  v.  Metropolitan  L.  Ins.  Co.  39  Ind.  App.  260,  73  N.  E.  1041;  Kilborn  v. 
Prudential  Ins.  Co.  99  Minn.  180,  108  N.  W.  861;  Equitable  Life  Assur.  Soc. 
v.  Perkins,  41  Ind.  App.  188,  80  N.  E.  682, — holding  contract  complete  when 
policy  mailed  to  agent  for  unconditional  delivery  to  insured;  ^Etna  L.  Ins.  Co. 
v.  Fallow,  110  Tenn.  739,  77  S.  W.  937,  holding  collection  of  premium  by  agent 
after  loss  estopped  company  from  claiming  forfeiture  for  nonpayment  of  pre- 
mium; Stacy  v.  Norwich  Union  F.  Ins.  Soc.  25  Ohio  C.  C.  70,  holding  where  in- 
surer places  fully  executed  policies  in  hands  of  agent  with  power  to  issue  same, 
he  could  bind  insurer  by  waiver  of  notice  of  loss  and  proofs  of  loss. 
Sufficiency  of  contract  by  offer  and  acceptance. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Whitman,  75  Ohio  St.  319,  79  N.  E.  459,  f) 
Ann.  Cas.  218,  holding  the  unconditional  acceptance  of  the  application  of  in- 
surer is  a  consummation  of  the  contract;  Wheaton  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  20  S.  D.  68,  104  N.  W.  850,  holding  where  the  risk  has  been  accepted  by  the 
agent  the  policy  written  out  and  signed  and  the  premium  received  and  the  agent 
represents  to  insured  that  he  is  insured  the  contract  of  insurance  is  complete; 
Coulter  v.  Equity  F.  Ins.  Co.  9  Ont.  L.  Rep.  41,  holding  where  an  application  is 
made  for  a  policy  for  a  year  and  the  annual  premiums  paid  and  accepted,  an 
implication  would  be  raised  that  a  proper  policy  would  issue. 

Cited  in  note  (29  L.  R.  A.  435)  on  sufficiency  of  contract  by  offer  and  ac- 
ceptance without  execution  of  contemplated  formal  instrument. 

Distinguished  in  Summers  v.  Mutual  L.  Ins.  Co.  12  Wyo.  382,  66  L.R.A.  812, 
109  Am.  St.  Rep.  992,  75  Pac.  937,  holding  in  absence  of  agreement  as  to  when 
insurance  is  to  take  effect  and  there  is  an  agreement  that  the  first  premium 
note  shall  not  be  negotiated  until  delivery  of  policy  the  insurance  did  not  take 
effect  till  issuance  of  policy. 
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22  L.  R.  A.  775,  GEORGIA  PACKING  CO.  v.  MACON,  4  Inters.  Com.  Rep.  508, 

60  Fed.  774. 
Jurisdiction     over     interstate     commerce     question. 

Cited  in  Macon  v.  Georgia  Packing  Co.  9  C.  C.  A.  262,  13  U.  S.  App.  592,  60 
Fed.  781,  holding  circuit  court  of  appeals  without  power  to  consider  questions 
of  interstate  commerce;  State  v.  Butterfield  Livestock  Co.  17  Idaho,  447,  26 
L.R.A.  (N.S.)  1225,  106  Pac.  455,  holding  state  cannot  under  guise  of  police 
power  enact  inspection  laws  which  burden  foreign  or  interstate  commerce. 
Validity  of  act  interfering  with  interstate  commerce. 

Cited  in  People  v.  Hawkins,  85  Hun,  45,  5   Inters.  Com.  Rep.  234,  32  N.  Y. 
Supp.   524,  declaring  unconstitutional,   statute   prohibiting   sale  of   convict-made 
goods  manufactured   in  another  state. 
Corporate    taxation. 

Cited  in  notes    (60  L.   R.   A.   349,   350)    on  constitutional  equality  in  United 
States  in  relation  to  corporate  taxation;    (60  L.  R.  A.  691)    on  corporate  taxa- 
tion  and  the  commerce  clause. 
Injunction  against  passage  or  enforcement  of  statute  or  ordinance. 

Cited  in  Bessemer  v.  Bessemer  City  Waterworks,  152  Ala.  403,  44  So.  663, 
holding  injunction  should  not  be  granted  prohibiting  interference  of  city  by 
ordinance  of  vested  franchise  rights  of  a  water  company  when  there  is  doubt  as 
to  the  rights  claimed. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  alleged  unconstitutional  statute 
for  inspection  of  beer;  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R.  A.  819, 
which  denies  right  to  injunction  against  passage  of  ordinance  creating  contract ; 
Agua  Pura  Co.  v.  Las  Vegas,  50  L.  R.  A.  224,  which  holds  compliance  with  water 
company's  valid  contract  not  condition  to  injunctive  relief  against  interference 
with  same  by  city  ordinance;  General  Electric  R.  Co.  v.  Chicago,  I.  &  L.  R.  Co. 
58  L.  R.  A.  231,  which  sustains  right  of  railroad  company  to  injunction  against 
construction  under  invalid  ordinance,  of  street  railway  which  would  specially 
injure  former  company;  Paul  v.  Washington,  65  L.R.A.  902,  which  denies  right 
to  enjoin  enforcement  of  municipal  ordinance  on  ground  that  it  is  unreasonable 
and  void;  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  sustains  right  of  tax- 
payers to  maintain  action  to  annul  ordinance  accepting  gift  and  obligating  city 
for  its  maintenance  though  it  has  not  yet  taken  effect. 

22  L.  R.  A.  779,  WADKINS  v.  WATSON,  86  Tex.  194,  24  S.  W.  385. 
Effect  of  married  woman's  covenants. 

Cited  in  Terry  v.  Barbour,  5  Tex.  Civ.  App.  476,  24  S.  W.  381,  denying  wife's 
liability  for  misrepresentation  of  husband  as  to  quantity  of  land  conveyed  in 
deed  of  her  separate  estate;  Chaison  v.  Beauchamp  Bros.  12  Tex.  Civ.  App. 
Ill,  34  S.  W.  303,  and  Blum  v.  Johnson,  28  Tex.  Civ.  App.  11,  66  S.  W.  461, 
denying  married  woman's  liability  on  covenant  of  warranty  in  conveyance  of 
her  separate  estate;  Logue  v.  Atkeson,  35  Tex.  Civ.  App.  308,  80  S.  W.  137,  hold- 
ing married  woman  not  bound  by  covenants  of  warranty. 
Record  of  conveyance  as  notice. 

Cited  in  note    (23  L.  R.  A.   564)    on  conveyance  recorded  before  grantor  ob- 
tained title,  as  notice. 
Estoppel     of    married    woman. 

Cited   in   footnote   to   National   Granite   Bank   v.   Tyndale,   51   L.   R.   A.   447, 
which   holds  that  relief   in   equity  by  reason   of  estouoel   cannot  be  granted  to 
L.R.A.  Au.  Vol.  III.— 66. 
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holders  of  notes  of  married  woman,  against  legal  defense  that  notes  were  void 
because  payable  to  her  husband. 
By    conveyance. 

Cited  in  State  v.  Kemmerer,  15  S.  D.  506,  90  N.  W.  150,  denying  that  one 
joining  in  deed  in  capacity  of  grantor's  wife  loses  interest  subsequently  ac- 
quired in  her  own  right;  Colonial  &  U.  S.  Mortgage  Co.  v.  Thetford,  27  Tex. 
Civ.  App.  156,  66  S.  W.  103,  holding  heirs  of  mother  who  did  not  join,  as  wife, 
in  husband's  deed  of  community  property,  not  estopped  to  claim  her  share  after 
her  death;  Morrison  v.  Balzer,  35  Tex.  Civ.  App.  250,  80  S.  W.  248,  holding 
deed  of  married  woman  joined  by  her  husband  will  not  operate  on  an  after 
acquired  title;  White  v.  Simonton,  34  Tex.  Civ.  App.  469,  79  S.  W.  621,  holding 
married  woman's  deed  not  executed  in  accordance  with  statute  did  not  estop  her 
from  claiming  title  to  property  attempted  to  be  conveyed. 

Cited  in  footnotes  to  Vansandt  v.  Wier,  32  L.  R.  A.  201,  which  holds  married 
woman  cannot  be  deprived  by  estoppel  of  statutory  separate  estate;  Hunt  v. 
Reilly,  59  L.  R.  A.  206,  which  holds  wife's  failure  to  notify  purchaser  of  rights 
after  learning  of  forgery  of  her  name  to  husband's  deed  will  not  estop  her  to 
claim  dower;  Smith  v.  Ingram,  61  L.  R.  A.  878,  which  holds  married  woman 
conveying  land  without  prescribed  formalities  not  estopped  by  permitting  gran- 
tee in  possession  to  make  valuable  improvement. 
Deed  of  wife's  separate  estate  to  trustee. 

Cited  in  Kellett  v.  Trice,  95  Tex.  168,  66  S.  W.  51,  holding  deed  by  husband 
and  wife  of  her  separate  estate  to  trustee,  Avho  conve5Ted  to  husband,  void. 
Deed  of  wife's  separate  property. 

Cited  in  Zimpleman  v.  Portwood,  48  Tex.  Civ.  App.  441,  107  S.  W.  584,  hold- 
ing deed  of  married  woman  of  her  separate  estate  in  which  husband  does  not 
join  as  required  by  statute,  void. 

22  L.  R.  A.  785,  KIRKPATRICK  v.  PUR  YEAR,  93  Tenn.  409,  24  S.  W.  1130. 
Delay   In   presenting'   checks. 

Cited  in  Hamlin  v.  Simpson,  105  Iowa,  130,  44  L.  R.  A.  400,  footnote  p.  397, 
74  N.  W.  906,  holding  maker  released  by  payee's  failure  to  present  check 
promptly  for  payment;  Edmisten  v.  Herpolsheimer,  66  Neb.  100,  59  L.  R.  A.  937, 
92  N.  W.  138,  holding  that  one  who  receives  check  after  banking  hours  should 
mail  or  present  for  payment  on  next  day;  Gordon  v.  Levine,  194  Mass.  421,  10 
L.R.A.  (N.S.)  1155,  120  Am.  St.  Rep.  565,  80  N.  E.  505,  10  Ann.  Cas.  1119,  hold- 
ing under  facts  in  case  the  check  was  not  presented  within  a  reasonable  time. 

Cited  in  footnote  to  Gilby  v.  Farnsworth,  38  L.  R.  A.  843,  which  holds 
drawer  of  draft  lost  in  mails  during  transportation  from  payee  for  collection 
discharged  by  delay  in  discovering  loss. 

Cited  in  notes  (53  L.R.A.  432,  433)  on  effect  on  drawer's  liability  of  delay 
in  presenting  check,  where  drawee  remains  solvent;  (15  L.R.A. (N.S.)  213)  on 
release  of  indorser  by  delay  in  presenting  check. 

22  L.  R.  A.  790,  SCHMIDT  v.  BRIEG,  100  Cal.  672,  35  Pac.  623. 
Injunction  against  another's  use  of  same  trade-name. 

Cited  in  Duke  v.  Cleaver,  19  Tex.  Civ.  App.  222,  46  S.  W.  1128,  holding  that 
merchant  using  business  name  "Nickle  Store,"  for  years,  may  enjoin  its  use  by 
another;  Computing  Cheese  Cutter  Co.  v.  Dunn,  45  Ind.  App.  24,  88  N.  E.  93, 
holding  that  injunction  lies  to  prevent  assumption  of  name  so  similar  to  name 
of  another  that  business  of  latter  is  liable  to  diversion  thereby;  Italian  Swiss 
Colony  v.  Italian  Vineyard  Co.  158  Cal.  257,  32  L.R.A. (N.S.)  445,  110  Pac.  913, 
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holding  that  ordinary  Italian  word  "Tipo"  cannot  be  adopted  as  trademark  in 
connection  with  other  words  designating  type  or  kind;  California  Fig-Syrup 
Co.  v.  Putnam,  66  Fed.  754,  holding  description  in  use  of  a  trade  name  bar  to 
injunction  against  another  for  use  of  name;  Weinstock,  L.  &  Co.  v.  Marks,  109 
Cal.  536,  30  L.R.A.  184,  50  Am.  St.  Rep.  57,  42  Pac.  142,  holding  tradesman  may 
•acquire  right  to  trade  name  of  "Mechanic's  Store"  and  enjoin  another  using  the 
:name  "Mechanical  Store;"  Spieker  v.  Lash,  102  Cal.  44,  36  Pac.  362,  holding 
name  of  maker  and  device  of  label  and  wrapper  subject  of  a  trademark ;  Atlas 
Assur.  Co.  v.  Atlas  Ins.  Co.  138  Iowa,  232,  15  L.R.A. (N.S.)  630,  128  Am.  St. 
Rep.  189,  112  N.  W.  232,  holding  corporation  organized  under  name  of  "Atlas 
Assurance  Company"  could  enjoin  use  of  name  "Atlas  Insurance  Company"  by 
another  corporation. 

Cited  in  note  (45  L.  ed.  U.  S.  70)  on  laches  or  abandonment  of  trademark  as 
^defense. 

22  L.  R.  A.  794,  MULDOON  v.  SEATTLE  CITY  R.  CO.  7  Wash.  528,  38  Am. 
St.  Rep.  901,  35  Pac.  422. 

Rights  and  requirements   of  persons  riding  on   pass   or  contract   for   free 
passage. 

Cited  in  Muldoon  v.  Seattle  City  R.  Co.  10  Wash.  312,  45  Am.  St.  Rep.  787, 
38  Pac.  995,  denying  that  invalidity  of  pass  creates  carrier's  liability  for  pas- 
senger's injury ;  Peterson  v.  Seattle  Traction  Co.  23  Wash.  645,  53  L.  R.  A. 
597,  63  Pac.  539,  holding  that  employee  who  accepts  pass  as  mere  gratuity  as- 
sumes risk  of  injury;  Northern  P.  R.  Co.  v.  Adams,  192  U.  S.  452,  48  L.  ed. 
517,  24  Sup.  Ct.  Rep.  408,  denying  carrier's  liability  to  one  who  accepts  gratui- 
tous passage  and  is  injured  while  riding  on  such  pass;  Marshall  v.  Nashville  R. 
&  Light  Co.  118  Tenn.  259,  9  L.R.A. (N.S.)  1248,  101  S.  W.  419,  12  Ann.  Cas. 
675,  holding  same;  Holly  v.  Southern  R.  Co.  119  Ga.  772,  47  S.  E.  188,  denying 
carrier's  liability  for  loss  of  baggage  to  one  accepting  pass  with  conditions 
thereon  exempting  carrier  from  liability. 

Cited  in  footnotes  to  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  25  L.  R.  A.  81,  which 
denies  liability  for  injury  to  shipper  riding  under  special  contract;  Doyle  v. 
Fitchburg  R.  Co.  25  L.  R.  A.  157,  which  holds  railroad  employee,  riding  for  plea- 
sure on  monthly  ticket,  a  passenger;  Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A. 
815,  which  requires  passenger  using  free  excursion  ticket  to  show  affirmatively 
that  carrier  was  negligent,  to  hold  it  responsible  for  injury;  Illinois  C.  R.  Co.  v. 
Beebe,  43  L.  R.  A.  210,  which  holds  stock  owner  riding  on  pass  not  negligent  in 
remaining  in  stock  car  on  train  starting  while  he  is  attending  to  stock;  McNeill 
v.  Durham  &  C.  R.  Co.  67  L.R.A.  227,  which  holds  that  acceptance  of  free  trans- 
portation which  carrier  is  prohibited  under  penalty  from  granting  does  not  pre- 
vent a  recovery  for  injuries  due  to  carrier's  negligence. 

Cited  in  note  (31  L.R.A. (N.S.)  632)  on  duty  of  carrier  to  caretaker  accom- 
panying live  stock. 

Distinguished  in  Harris  v.  Puget  Sound  Electric  R.  Co.  52  Wash.  293,  100  Pac. 
838,  holding  where  pass  of  employee  of  railroad  company  was  a  part  considera- 
tion  for  his  services   and  not  a  mere   gratuity,   provisions  of  pass  exempting 
carrier  from  liability  were  void. 
Notice  of  conditions  on  ticket. 

Cited  in  note  (23  L.  R.  A.  750)  on  notice  to  passenger  of  conditions  on  ticket. 
Validity   of  stipulation   limiting  carrier's   liability. 

Cited  in  Peterson  v.  Seattle  Traction  Co.  23  Wash.  639,  53  L.  R.  A.  595,  63  Pac. 
639,  sustaining  validity  of  contract  limiting  carrier's  liability  as  to  one  riding  on 
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employee's  ticket;  Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Incl.  620,  56  L.  R.  A.  474, 
footnote  p.  472,  62  N.  E.  472,  sustaining  stipulation  in  pass  releasing  carrier  from 
liability  for  negligence;  Walther  v.  Southern  P.  Co.  159  Cal.  773,  37  L.R.A. 
(N.S.)  239,  116  Pac.  51,  holding  that  statute  providing  that  common  carrier 
cannot  by  agreement  release  itself  from  liability  for  gross  negligence  applies 
in  favor  of  passenger  carried  without  consideration. 

Cited  in  footnotes  to  Rogers  v.  Kennebec  S.  B.  Co.  25  L.  R.  A.  491,  which  holds 
valid,  condition  in  pass  assuming  all  risks  of  injury;  Davis  v.  Chicago,  M.  &  St. 
P.  R.  Co.  33  L.  R.  A.  654,  which  holds  stipulation  in  drover's  pass,  exempting  car- 
rier from  liability,  void;  Doyle  v.  Fitchburg  R.  Co.  33  L.  R.  A.  844,  which  holds 
invalid,  exemption  from  liability  for  negligence  on  back  of  employee's  ticket. 

Cited  in  notes  (37  L.R.A.  ( N.S. )  235,  236,  249,  251)  on  validity  of  stipulation 
in  pass  limiting  carrier's  liability;  (42  L.  ed.  U.  S.  689)  on  validity  and  con- 
struction of  contracts  .exempting  from  liability  for  negligence;  (48  L.  ed.  U.  S. 
742,  743)  on  validity  and  effect  of  stipulation  in  free  pass  releasing  carrier 
from  liability  for  negligence. 

Distinguished  in  Adams  v.  Northern  P.  R.  Co.  95  Fed.  939,  holding  pass  reliev- 
ing carrier  from  liability,  no  defense  to  action  by  widow  and  child  for  death  of 
passenger;  Stone  v.  Union  P.  R.  Co.  32  Utah,  201,  89  Pac.  715,  holding  release 
by  employee  of  an  express  company  and  a  railroad  company  to  express  company 
releasing  railroad  company  from  any  injury  caused  by  its  negligence,  against 
public  policy. 
IVegrligrence  of  passenger  in  riding:  on  platform. 

Cited  in  Bailey  v.  Tacoma  Traction  Co.  16  Wash.  58,  47  Pac.  241,  holding  it 
not  negligence  per  se  for  passenger  to  occupy  stool  on  front  platform  of  electric 
car;  Kreimelmann  v.  Jourdan,  107  Mo.  App.  72.  80  S.  W.  323,  holding  negli- 
gence not  legally  inferred  from  riding  on  a  platform  or  footboard  of  a  street 
car  when  a  seat  can  be  obtained. 

Cited  in  footnotes  to  North  Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108, 
which  holds  standing  on  street  car  platform  with  back  against  dashboard  not 
necessarily  negligence;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sus- 
tains rule  forbidding  passengers  to  ride  on  front  platform  of  electric  car;  Third 
Ave.  R.  Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running 
board  of  street  car  to  recover  for  injuries  by  contact  with  pillar  near  track, 
while  passing  around  conductor,  who  is  also  on  running  board. 

Cited  in  note    (118  Am.  St.  Rep.  480)    on  contributory  negligence  of  passen- 
gers in  occupying  dangerous  positions. 
Validity   of   contract   to   indemnify   carrier. 

Cited  in  footnote  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  45 
L.  R.  A.  380,  which  sustains  contract  by  news  company  to  indemnify  carrier 
against  liability  for  injuries  to  news  agents  carried  on  trains. 

22  L.  R.  A.  799,  STATE  ex  rel.  FLICKINGER  v.  FISHER,  119  Mo.  344,  24  S.  W. 

167. 
Dentists   as   medical    practitioners. 

Cited  in  People  v.  De  France,  104  Mich.  571,  28  L.  R.  A.  142,  footnote  p.  139, 
62  N.  W.  709,  holding  dentists  not  within  provision  relating  to  privileged  com- 
munications to  one  practising  medicine  or  surgery;  State  v.  Beck.  21  R.  I.  291, 
45  L.  R.  A.  270,  footnote  p.  270,  43  Atl.  366,  holding  right  to  practise  dentistry 
included  in  license  to  practise  surgery;  Cherokee  v.  Perkins,  118  Iowa,  407,  92 
N.  W.  68,  holding  power  to  tax  "itinerant  doctors,  physicians,  and  surgeons"  not 
include  itinerant  dentists;  State  v.  Taylor,  106  Minn.  221,  19  L.R.A. (N.S.)  879, 


1045  L.  R.  A.  CASES  AS  AUTHORITIES.  [22  L.R.A.  802 

318   N.   W.   1012,   holding  a   person   who   is   licensed  to   "practice   medicine   and 
surgery"    under   the    statutes    of   the   state   cannot   by   virtue   thereof   "practice 
dentistry"  without  procuring  a  license  as  a  dentist  as  required  by  statute. 
Validity    of    statute    requiring    engineer's    license. 

Cited  in  St.  Louis  v.  Meyrose  Lamp  Mfg.  Co.  139  Mo.  571,  61   Am.  St.  Rep. 
474,  41   S.   W.  244,   sustaining  statute  forbidding  employment  of  unlicensed  en- 
gineer. 
Construction  of  statutes. 

Cited  in  State  ex  rel.  Scott  v.  Dricks,  211  Mo.  581,  111  S.  W.  1,  holding  where 
no  exceptions  are  made  in  terms  of  statute  none  will  be  made  by  mere  impli- 
cation or  construction. 
—  Reference    to    legislative   journals. 

Cited  in  Ex  parte  Helton,  117  Mo.  App.  618,  93  S.  W.  913,  holding  legislative 
journals  may  be  referred  to  in  construction  of  a  statute  to  determine  the  intent 
of  the  legislature. 

22  L.  R.  A.  802,  LYONS-THOMAS  HARDWARE  CO.  v.  PERRY  STOVE  MFG. 

CO.  86  Tex.  143,  24  S.  W.  16. 
Preferences  among-  creditors  of  insolvent  corporation. 

Followed  in  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  88  Tex.  482, 
27  S.  W.  100,  holding  insolvent  corporation,  having  discontinued  business,  is 
without  power  to  prefer  creditors  by  mortgage;  Fowler  v.  Bell,  90  Tex.  158,  39 
L.  R.  A.  256,  59  Am.  St.  Rep.  788,  37  S.  W.  1058,  declaring  void,  mortgage  exe- 
cuted for  benefit  of  one  creditor  by  insolvent  foreign  corporation  on  property  in 
Texas;  American  Nat.  Bank  v.  Dallas  Tinware  Mfg.  Co.  15  Tex.  Civ.  App.  634,  39 
S.  W.  955,  and  Farmers  &  M.  Nat.  Bank  v.  Bell,  31  Tex.  Civ.  App.  127,  71  S. 
W.  570,  holding  that  assets  of  insolvent  corporation  become  trust  funds  held  for 
benefit  of  all  creditors  alike. 

Cited  in  National  Bank  v.  Goolsby,  12  Tex.  Civ.  App.  367,  35  S.  W.  713,  holding 
sale  of  part  of  corporate  property  to  pay  debt,  valid  as  against  attaching  cred- 
itors when  transferee  ignorant  of  corporation's  insolvency;  Rogers  v.  Southern 
Pine  Lumber  Co.  21  Tex.  Civ.  App.  56,  51  S.  W.  26,  and  Florsheim  Bros.  Dry 
Goods  Co.  v.  Wettermark,  10  Tex.  Civ.  App.  103,  30  S.  W.  505,  holding  void,  sale 
of  entire  assets  to  one  creditor  by  insolvent  corporation;  Specht  v.  Bookhout,  14 
Tex.  Civ.  App.  447,  37  S.  W.  193,  denying  insolvent  corporation's  power  to  pre- 
fer certain  creditors  by  drawing  drafts  against  lessee  for  rent  to  become  due ; 
Ford  v.  Plankinton  Bank,  87  Wis.  371,  58  N.  W.  766,  holding  money  in  sheriff's 
custody,  collected  upon  executions  against  insolvent  corporation,  subject  to  se- 
questration as  assets  when  part  of  scheme  to  give  preferences;  Sabin  v.  Columbia 
River  Lumber  &  Fuel  Co.  25  Or.  31,  42  Am.  St.  Rep.  756,  35  Pac.  854,  holding 
void,  mortgage  executed  to  enable  mortgagor  to  continue  in  business  by  placing 
property  beyond  reach  of  creditors;  Adams  &  W.  Co.  v.  Deyette,  8  S.  D.  143,  31 
L.  R.  A.  506,  59  Am.  St.  Rep.  751,  65  N.  W.  471  (dissenting  opinion),  majority 
denying  right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its 
own  stock;  James  Clark  Co.  v.  Colton,  91  Md.  212,  49  L.  R.  A.  704,  46  Atl.  386, 
holding  payment  by  insolvent  bank,  of  check  of  company  of  which  bank  president 
holds  most  stock  and  directors  are  indorsers  on  notes,  unlawful  preference; 
Adam  Roth  Grocery  Co.  v.  Hotel  Monticello  Co.  148  Mo.  App.  531,  128  S.  W. 
542,  holding  that  failing  corporation  may  transfer  its  assets  to  trustee  for  benefit 
of  creditors,  instead  of  resorting  to  general  assignment;  City  Nat.  Bank  v. 
Goshen  Woolen  Mills  Co.  35  Ind.  App.  578,  69  N.  E.  206,  holding  directors,  who 
are  also  creditors,  of  an  insolvent  private  corporation  have  no  right  to  prefer 
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themselves  in  a  deed  of  assignment  of  such  corporation  after  insolvency,  when 
their  votes  are  necessary  to  make  such  preference;  Benton  v.  Peck,  39  Tex.  Civ. 
App.  232,  87  S.  W.  898,  as  to  preferential  assignment  by  a  corporation  being  act 
of  insolvency;  Furber  v.  Williams-Flower  Co.  21  S.  D.  232,  8  L.R.A.(N.S.)  1262, 
111  N.  W.  548,  15  Ann.  Cas.  1216,  holding  a  transfer  of  property  by  an  insolvent 
corporation  for  the  benefit  of  creditors  is  fraudulent  wrhere  certain  creditors  are- 
preferred  although  such  creditors  are  unaware  of  the  preference  or  of  the  con- 
dition of  the  corporation. 

Cited  in  footnotes  to  Brown  v.  Grand  Rapids  Parlor  Furniture  Co.  22  L.  R- 
A.  817,  which  authorizes  preference  to  corporate  director;  Vanderpoel  v.  Gorman, 
24  L.  R.  A.  548,  which  sustains  right  of  foreign  corporation  doing  business  in  New 
York,  to  make  assignment  for  benefit  of  creditors  without  preference,  although 
New  York  statutes  prohibit  such  act  on  part  of  domestic  corporations;  Warren 
v.  First  Nat.  Bank,  25  L.  R.  A.  746,  which  holds  power  of  directors  to  pay,  or 
secure,  corporate  debts  not  taken  away  by  mere  insolvency  of  corporation;  Schu- 
feldt  v.  Smith,  29  L.  R.  A.  830,  which  requires  directors  voting  themselves  pref- 
erences, to  show  that  their  claims  are  honest  and  justly  due;  Illinois  Steel  Co.  v. 
O'Donnell,  31  L.  R.  A.  265,  which  holds  valid,  securities  given  to  directors  by 
insolvent  but  going  concern  to  obtain  money  loaned  at  time  securities  given; 
Fowler  v.  Bell,  39  L.  R.  A.  254,  which  holds  invalidity  of  attachment  of  property 
of  insolvent  corporation  not  preclude  purchaser  from  defending  against  one 
claiming  it  under  mortgage  which  is  void  preference;  Nathan  v.  Lee,  43  L.  R.  A. 
820,  which  sustains  in  state  where  land  lies,  mortgage  by  foreign  corporation  to- 
nonresidents  in  other  state  to  secure  antecedent  debt,  although  judicial  decisions 
of  latter  state  hold  such  mortgage  to  be  preference;  American  Exch.  Nat.  Bank  v_ 
Ward,  55  L.  R.  A.  356,  which  sustains  chattel  mortgage  to  secure  just  demands 
of  directors  of  insolvent  corporation;  National  Wall  Paper  Co.  v.  Columbia  Nat. 
Bank,  56  L.  R.  A.  121,  which  denies  right  to  prefer  debt  on  which  officers  and  di- 
rectors are  bound  as  sureties;  Nappanee  Canning  Co.  v.  Reid,  M.  &  W.  59  L.  R. 
A.  199,  which  sustains  right  to  prefer  unsecured  claims  of  directors  and  obliga- 
tions on  which  they  are  liable. 

Cited  in  notes  (69  L.R.A.  135)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution ; 
(45  Am.  St.  Rep.  829;  57  Am.  St.  Rep.  77)  on  preferences  by  insolvent  corpo- 
rations. 

Distinguished  in  Alberger  v.  National  Bank  of  Commerce,  123  Mo.  324,  27  S.  W.. 
657;  Ames  &  F.  Co.  v.  Heslet,  19  Mont.  189,  61  Am.  St.  Rep.  496,  47  Pac.  805; 
Weyeth  Hardware  &  Mfg.  Co.  v.  James-Spencer-Bateman  Co.  15  Utah,  132,  47 
Pac.  604;  John  V.  Farwell  Co.  v.  Sweetzer,  10  Colo.  App.  424,  51  Pac.  1012, — 
sustaining  insolvent  corporation's  right  to  give  creditor  bona  fide  preference. 
How  right  to  receivership  loot. 

Cited  in  Tenney  v.  Ballard,  W.  &  B.  Hat  Co.  17  Tex.  Civ.  App.  146,  43  S.  W.. 
296,  holding  that  creditor  treating  transferee  of  assets  of  insolvent  corporation 
as  payer  loses  right  to  have  receiver  appointed. 

Annotation  in  22  L.  R.  A.  802,  referred  to  particularly  in  Corey  v.  Wadsworth,. 
118  Ala.  545,  44  L.  R.  A.  785,  footnote,  p.  766,  25  So.  503  (separate  opinion),  ma- 
jority sustaining  preference  to  creditor  of  corporation  though  he  was  a  stock- 
holder, director,  and  president,  and  participated  in  transaction  giving  him: 
preference. 
Attachment  of  corporate  assets. 

Cited  in  Rogers  v.  East  Line  Lumber  Co.  11  Tex.  Civ.  App.  Ill,  33  S.  W.  312; 
Orr  &  L.  Shoe  Co.  v.  Thompson,  89  Tex.  502,  35  S.  W.  473;  Memphis  Barrel  &r 
Heading  Co.  v.  Ward,  99  Tenn.  178,  63  Am.  St.  Rep.  825,  42  S.  W.  13;  Wright  v_ 
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Euless,  12  Tex.  Civ.  App.  137,  34  S.  W.  302,— holding  assets  of  insolvent  corpora- 
tion not  subject  to  attachment;  American  Xat.  Bank  v.  Dallas  Tinware  Mfg.  Co. 
15  Tex.  Civ.  App.  634,  30  S.  W.  955,  and  Moon  Bros.  Carriage  Co.  v.  Waxahachie 
Grain  &  Implement  Co.  13  Tex.  Civ.  App.  109,  35  S.  W.  337,  affirming  creditor's 
right  to  secure  preference  lien  by  attachment  upon  property  of  corporation  likely 
to  fail;  Moon  Bros.  Carriage  Co.  v.  Waxahachie  Grain  &  Implement  Co.  13  Tex. 
Civ.  App.  109,  35  S.  W.  337,  holding  that  when  corporation  is  so  circumstanced 
that  cessation  of  business  must  result,  creditor  may  obtain  valid  preference  lien 
by  attachment  proceedings. 

Cited  in  footnotes  to  Ballin  v.  Merchant's  Exch.  Bank,  27  L.  R.  A.  357,  which 
holds  valid  attachment  lien   acquirable  against  insolvent   corporation;    Crane  v. 
Pacific  Bank,  27  L.  R.  A.  562,  which  denies  right  to  attach  property  of  insolvent 
bank. 
"Business." 

Cited  in  Cohen  v.  State,  53  Tex.  Crim.  Rep.  426,  110  S.  W.  66;  Semple  v. 
Schwarz,  130  Mo.  App.  75,  109  S.  W.  633, — holding  "business"  denotes  the  em- 
ployment or  occupation  in  which  a  person  is  engaged  to  procure  a  living;  Rideau 
Club  v.  Ottawa,  15  Ont.  L.  Rep.  127,  holding  social  club  not  engaged  in  business. 

22  L.  R.  A.  817,  BROWN  v.  GRAND  RAPIDS  PARLOR  FURNITURE  CO.  7  C. 

C.  A.  225,  16  U.  S.  App.  221,  58  Fed.  286. 
Effect    of    state    decisions    on    Federal    conrts. 

Cited  in  JDygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  391,  94  Fed.  915,  holding 
Federal  court  not  bound  to  follow  state  decisions  on  question  whether  note  gov- 
erned, as  to  usury,  by  law  of  place  of  execution  or  performance;  Buford  v.  Kerr, 
33  C.  C.  A.  169,  62  U.  S.  App.  270,  90  Fed.  516,  and  Buford  v.  Kerr,  86  Fed.  99, 
holding  that  Federal  court  will  follow  decision  of  Missouri  court  that  estate 
passing  by  will  is  statutory  estate;  Ontario  Bank  v.  Hurst,  43  C.  C.  A.  197,  103 
Fed.  235,  holding  construction  by  state  courts  of  statute  relating  to  common- 
law  assignments  binding  on  Federal  courts;  Hamilton  v.  David  C.  Beggs  Co. 
179  Fed.  953;  Re  First  Nat.  Bank,  67  C.  C.  A.  536,  135  Fed.  65, — holding  Federal 
court  follows  settled  law  of  state  when  transaction  occurred  in  determining  the 
validity  of  a  chattel  mortgage. 

Cited  in  note    (40  L.R.A.  (N.S.)    432)    on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to,. 
Federal  courts. 
Preferences    by    Insolvent    corporation. 

Cited  in  Walker  v.  Miller,  8  C.  C.  A.  334,  19  U.  S.  App.  403,  59  Fed.  871,  hold- 
ing bona  fide  purchaser  holds,  as  against  attaching  creditor,  property  received 
from  seller  knowing  corporation's  insolvency;  Schufeldt  v.  Smith,  131  Mo.  289, 
29  L.  R.  A.  834,  52  Am.  St.  Rep.  628,  31  S.  W.  1039,  and  Henderson  v.  Indiana 
Trust  Co.  143  Ind.  569,  40  N.  E.  516,  holding  that  insolvent  corporation,  retain- 
ing control  of  property,  may  give  preferences;  Worthen  v.  Griffith,  59  Ark.  580,. 
43  Am.  St.  Rep.  50,  28  S.  W.  286,  holding  deed  of  assignment  containing  prefer- 
ences not  invalidated  because  two  directors  liable  as  indorsers  upon  notes  form- 
ing part. 

Cited  in  notes    (22  L.R.A.  806)    on  preferences  among  creditors  given  by  in- 
solvent corporation;    (45  Am.  St.  Rep.  828,  834;  57  Am.  St.  Rep.  77)    on  same 
point. 
To    officers. 

Cited  in  Rickerson  Roller-Mill  Co.  v.  Farrell  Foundry  &  Mach.  Co.  23  C.  C.  A. 
312,  43  U.  S.  App.  452,  75  Fed.  554,  decreeing  distribution  among  creditors  of 
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assets  of  insolvent  corporation  transferred  to  directors  in  payment  of  antecedent 
debt:  Clrilds  v.  N.  B.  Carlstein  Co.  76  Fed.  91,  dissolving  injunction  restraining 
president  of  insolvent  corporation  from  realizing  on  chattel  mortgages  covering 
Tjona  fide  indebtedness;  American  Exch.  Nat.  Bank  v.  Ward,  55  L.  R.  A.  .359,  49 
C.  C.  A.  616,  111  Fed.  782,  holding  that  directors  of  insolvent  corporation  may 
secure  their  demands  by  chattel  mortgage;  Xew  Memphis  Gaslight  Co.  Cases, 
105  Tenn.  289,  80  Am.  St.  Rep.  880,  60  S.  W.  206,  affirming  director's  right  to 
receive  pledges  from  insolvent  corporation  as  indemnity  against  loss  as  accom- 
modation indorsers  on  corporate  notes;  Moller  v. 'Keystone  Fibre  Co.  187  Pa.  559, 
41  Atl.  478,  holding  benefit  to  director  under  preferential  assignment  not  fatal : 
Corey  v.  Wadsworth,  118  Ala.  521,  44  L.  R.  A.  776,  25  So.  503,  affirming  right 
•of  insolvent  corporation  to  transfer  assets  to  director  in  payment  of  bona  fide 
debt;  Worthen  v.  Griffith,  59  Ark.  580,  43  Am.  St.  Rep.  50,  28  S.  W.  286,  holding 
deed  of  assignment,  executed  prior  to  act  of  April  14,  1893,  and  containing  pref- 
erences, not  rendered  invalid  because  two  directors  were  liable  as  indorsers  on 
notes  forming  part  of  corporate  indebtedness  preferred ;  El  Cajon  Portland 
Cement  Co.  v.  Robert  F.  Wentz  Engineering  Co.  92  C.  C.  A.  447,  165  Fed.  621, 
holding  conveyance  of  real  estate  by  insolvent  corporation  to  bona  fide  creditor 
who  was  a  director,  valid;  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.  35  Ind. 
App.  580,  69  N.  E.  206,  holding  directors  of  an  insolvent  corporation  who  are 
also  creditors  may  not  prefer  themselves. 

Cited  in  footnotes  to  National  Wall  Paper  Co.  v.  Columbia  Nat.  Bank,  56  L. 
R.  A.  121,  which  denies  right  to  prefer  debt  on  which  officers  and  directors  bound 
as  sureties;  Nappanee  Canning  Co.  v.  Reid,  M.  &  Co.  59  L.  R.  A.  199,  which  sus- 
tains right  to  prefer  unsecured  claims  of  directors  and  obligations  on  which  they 
are  liable. 

Distinguished  in  Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C.  A.  328,  24  U.  S.  App. 
145,  63   Fed.  504,  setting  aside  mortgage  executed  by  insolvent  corporation  for 
benefit  of  directors. 
When    corporation    holds    property    subject     to    liens. 

Cited  in  First  Nat.  Bank  v.  Dovetail  Body  &  Gear  Co.  143  Ind.  554,  52  Am.  St. 
Rep.  435,  40  N.  E.  810,  holding  that  corporation  holds  property  subject  to  cred- 
itors' liens  only  when  insolvent. 

Cited  in  note   (42  Am.  St.  Rep.  767)   on  corporate  assets  as  a  trust  fund. 
Transfer   with    power   of   sale   as   trnst    deed. 

Cited  in  footnote  to  Tittle  v.  Vanleer,  37  L.  R.  A.  348,  which  construes  instru- 
ment  transferring   property   to  trustee   with  power   of   sale,   as   trust  deed,   not 
assignment. 
Cliuiisse    in    statute    as    affecting-    right    to    salary. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term, 
for  services  during  second  term  under  different  statute. 
Assignment  for  benefit  of  creditors. 

Cited  in  Charles  Maloney  &  Co.  v.  Gonliue,  152  Mich.  335,  116  N.  W.  436,  hold- 
ing statute  as  to  preferences  applies  only  to  general  assignments  in  writing  of 
substantially  all  of  assignor's  property. 
"And"  construed  as  "or." 

Cited   in   United   Engineering  &   Contracting   Co.  v.   Broadnax,   136   Fed.   353, 
construing  "and"  as  "or"  in  contract. 
Impairment  of  obligation  by  change  of  decision. 

Cited  in  note  (44  L.  ed.  U.  S.  887)  on  change  of  decision  of  state  court  as  im- 
pairing obligation  of  contract. 
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22  L.  R.  A.  824,  BATES  v.  HORXER,  65  Yt.  471,  27  Atl.  134. 
Liability   for   defects  or  nuisance   in   highway. 

Cited  in  footnotes  to  Wilmington  v.  Ewing,  45  L.R.A.  79,  which  sustains  stat- 
utory exemption  of  city  from  liability  for  defective  condition  of  footways,  unless* 
caused  by  city  or  its  agents;  Lynn  v.  Hooper,  47  L.  R.  A.  752,  which  sustains 
owner's  liability  for  frightening  of  horse  by  hay  cap  on  stack  of  hay  placed  in 
highway. 
IlouU  commissioners  as  servants  of  town. 

Cited  in  footnotes  to  McManus  v.  Weston,  31  L.R.A.  174,  which  denies  liabil- 
ity of  town  for  acts  of  road  commissioners;  Bowden  v.  Derby,  63  L.R.A.  223, 
which  holds  street  commissioner  not  liable  for  negligence  of  person  employed 
by  him  to  perform  work  on  highway. 

Cited  in  note   (13  L.R.A.  (N.S.)    233)   on  personal  liability  of  highway  officers 
for   acts   in  excess   of   authority. 
Liability  of  ministerial  oflicers. 

Cited  in  footnote  to  Bair  v.  Struck,  63  L.R.A.  481,  which  holds  deputy  sheep 
inspector  liable  for  injury  due  to  negligently  dipping  sheep  in  improper  bath. 

Cited  in  note  (95  Am.  St.  Rep.  82)  on  liability  of  ministerial  officers  for  non- 
performance  and  misperformance  of  official  duties. 

22  L.  R.  A.  836,  COOPER  v.  PHIPPS,  24  Or.  357,  33  Pac.  985. 
Weight    siven    evltlence    of    g'ood    character. 

Cited  in  Davis  v.  Hearst,  160  Cal.  185,  116  Pac.  530,  holding  that  evidence  of 
good  reputation  in  advance  of  attack  upon  it  by  defendant  is  inadmissible. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported. 
Liability  for  defamatory  words  In  pleading:,  testimony,  or  In   recoril. 

Cited  in  Cooley  v.  Galyon,  109  Tenn.  11.  60  L.  R.  A.  142,  footnote  p.  139,  97 
Am.  St.  Rep.  823,  70  S.  W.  607,  which  holds  words  maliciously  spoken  of  stranger 
by  witness  in  judicial  proceeding,  absolutely  privileged,  if  pertinent  and  respon- 
sive; Lauder  v.  Jones,  13  N.  D.  554,  101  N.  W.  907,  holding  testimony  of  a  wit- 
ness in  a  judicial  proceeding,  which  is  pertinent  to  the  issues,  privileged. 

Cited  in  footnote  to  Kubricht  v.  State,  58  L.  R.  A.  959,  which  holds  clergyman 
entering  on  baptismal  record,  as  reputed  father  of  bastard  child,  name  of  person 
known  to  have  been  acquitted,  guilty  of  libel. 

Cited  in  notes   (22  L.R.A.  650)>  on  libel  by  defamatory  words  in  pleading:    (13 
L.R.A. (N.S.)   823)   on  same  point;    (123  Am.  St.  Rep.  649,  650)   on  liability  for 
libel  or  slander  in  course  of  judicial  proceedings. 
"When    privileged. 

Cited  in  footnotes  to  Blakeslee  v.  Carroll,  25  L.  R.  A.  106,  which  holds  citizen 
privileged  in  giving  information  to  committee  of  aldermen  investigating  charges 
a.gainst  officials;  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds  informa- 
tion given  to  detectives  as  to  larceny,  with  reason  for  suspecting  certain  person  as 
thief,  privileged ;  Niven  v.  Boland,  52  L.  R.  A.  786,  which  denies  liability  of  phy- 
sician for  signing,  in  good  faith,  certificate  necessary  to  commit  to  hospital  for 
dipsomaniacs. 

Cited  in  notes  (104  Am.  St.  Rep.  124)  on  what  libelous  statements  are- 
privileged;  (9  Eng.  Rul.  Cas.  53,  54)  on  effect  of  malice  of  words  otherwise 
privileged. 
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When    innlice    presumed. 

Cited  in  Thomas  v.  Bowen,  29  Or.  267,  45  Pac.  768,  holding  falsity  and  malice 
-presumed  when  publication  libelous  per  se. 

22  L.  R.  A.  840,  STATE  v.  ADAMS,  25  Or.  172,  42  Am.  St.  Rep.  790,  35  Pac.  36. 
Seduction    under    promise    of    innrriu&e. 

Cited  in  Russell  v.  State,  77  Neb.  525,  110  N.  W.  380,  15  Ann.  Cas.  222,  hold- 
ing a  promise  of  marriage  conditional  upon  pregnancy  as  the  result  of  illicit 
intercourse  will  not  sustain  prosecution  for  seduction. 

Cited  in  note   (76  Am.  St.  Rep.  675)   on  what  is  seduction. 

Distinguished  in  State  v.  Hughes,  106  Iowa,  129,  68  Am.  St.  Rep.  288,  76  N. 
"W.  520,  affirming  conviction  for  seduction  accomplished  under  promise  to  marry 
if  conception  should  result;  State  v.  O'Hare,  36  Wash.  518,  68  L.R.A.  108,  foot- 
note p.  107,  104  Am.  St.  Rep.  970,  79  Pac.  39,  holding  under  statute  if  a  woman 
finally  submits  under  promise  of  marriage  should  conception  result  there  is  suf- 
ficient evidence  of  seduction  to  go  to  the  jury;  People  v.  Jensen,  15  Cal.  App. 
221,  114  Pac.  585,  affirming  conviction  for  seduction  under  promise  to  marry 
where  evidence  as  to  whether  promise  to  marry  was  conditional  upon  pregnancy, 
was  in  doubt. 
Bur  to  prosecution  for  seduction. 

Cited  in  People  v.  Hough,  120  Cal.  539,  65  Am.  St.  Rep.  201,  52  Pac.  846,  hold- 
ing seducer's  willingness  to  marry  no  bar  to  indictment;  Ke  Lewis,  67  Kan.  565, 
63  L.  R.  A.  283,  100  Am.  St.  Rep.  479,  73  Pac.  77,  holding  subsequent  marriage 
of  accused  to  injured  woman,  no  bar  to  prosecution  for  seduction. 

22  L.  R.  A.  842,  SPEED  v.  DETROIT,  98  Mich.  360,  39  Am.  St.  Rep.  555,  57  N. 

W.  406. 
v,  :-i  i  of  prohibition. 

Cited  in  Hartigan  v.  West  Virginia  University,  49  W.  Va.  48,  38  S.  E.  698 
< dissenting  opinion),  majority  denying  writ  of  prohibition  to  prevent  board  of 
regents  from  removing  professor;  State  ex  rel.  Pulliam  v.  Fort,  107  Mo.  App. 
336,  81  S.  W.  476,  holding  the  writ  of  prohibition  may  be  employed  by  a  superior 
court  to  prevent  an  inferior  court  from  the  exercise  of  power  in  excess  of  what 
has  been  conferred  on  it,  or  the  exercise  of  jurisdiction  over  subject  matter 
where  no  jurisdiction  exists. 

Cited  in  note   (111  Am.  St.  Rep.  943)   on  writ  of  prohibition. 
Misconduct  in  another  office  am  ground  for  removal. 

Cited  in  State  ex  rel.  Ragsclale  v.  Walker,  68  Mo.  App.  119,  holding  misconduct 
in  another  office  not  ground  for  removal  of  mayor:  State  ex  rel.  Schultz  v. 
Patton,  131  Mo.  App.  632,  110  S.  W.  636,  holding  misconduct  in  a  prior  office 
does  not  justify  removal. 

Distinguished  in  State  v.  Welsh,  109  Iowa,  23,  79  N.  W.  369,  holding  miscon- 
duct in   office  during  preceding  term,   ground  for  removal  of  sheriff  succeeding 
himself. 
Appointment    and    removal    of    public    officers:. 

Cited  in  Moreland  v.  Millen,  126  Mich.  396,  85  N.  W.  882  (dissenting  opinion), 
majority  declaring  invalid,  portion  of  act  calling  for  provisional  appointment 
by  governor  of  city  superintendent  of  public  works;  State  ex  rel.  Henson  v, 
Sheppard,  192  Mo.  511,  91  S.  W.  477,  holding  circuit  court  has  no  inherent  or 
statutory  powers  to  remove  from  office  a  circuit  clerk  charged  with  murder. 

Cited  in  footnotes  to  People  ex  rel.  Engley  v.  Martin,  24  L.  R.  A.  201,  which 
lolds  governor's  power  to  remove  member  of  fire  and  police  board  dependent  on 
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terms  of  charter;  Gillan  v.  Normal  Schools,  24  L.  R.  A.  336,  which  denies  power 
of  board  of  regents,  by  by-law  or  contract,  to  restrict  its  power  to  remove  teacher 
at  pleasure. 

Cited  in  notes  (9  L.R.A.(X.S. )  574)  on  power  of  municipality  to  remove 
officer  in  absence  of  statutory  authority:  (40  Am.  St.  Rep.  45,  46)  on  removals 
from  office ;  ( 1 35  Am.  St.  Rep.  255 )  on  removal  of  officer  for  cause,  where  ap- 
pointing power  has  made  no  provision  for  removal. 

Held  obiter  in  Townsend  v.  Kurtz,  83  Md.  350,  34  Atl.  1123,  affirming  gov- 
ernor's power  under  statute  to  remove  insurance  commissioner,  without  notice, 
before  expiration  of  term:  Re  Guden.  71  App.  Div.  428,  75  X.  Y.  Supp.  794,  Re- 
versing 37  Misc.  398.  75  X.  Y.  Supp.  786,  holding  that  sheriff's  agreement  to  ap- 
point one  official  counsel,  in  return  for  political  support,  justifies  removal. 

Disapproved  in  effect  in  Savannah  v.  Grayson,  104  Ga.  114,  30  S.  E.  963.  sus- 
taining city's  incidental  power  to  remove  fire  commissioners  for  misconduct. 

22  L.  R.  A.  846,  BAIRD  v.  HOWARD,  51  Ohio  St.  57,  46  Am.  St.  Rep.  550,  36 

X.  E.  732. 
Deed  by,  or  contract   with,  incompetent  person. 

Cited  in  Sander  v.  Savage,  75  App.  Div.  338,  78  X.  Y.  Supp.  189,  holding  that 
conveyance  procured  from  lunatic  for  less  than  one  tenth  of  value  of  property, 
confers  no  title. 

Cited  in  notes  (54  L.R.A.  445,  452)  on  validity  of  contract  made  with  intoxi- 
cated persons:  (107  Am.  St.  Rep.  543)  on  contracts  of  intoxicated  persons. 

Distinguished  in  Plageman  v.  Stroppel,   16  Ohio  S.  &  C.  P.  Dec.  193,  where 
there  were   no  collateral  facts  such  as   fraud  or  undue   influence  to  bear  upon 
issues  of  mental  incapacity  or  inadequacy  of  consideration  for  contract. 
Rescission  of  contract. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Richards,  23  Okla.  263,  23  L.R.A,(NJ5.) 
1032.  102  Pac.  92,  holding  one  signing  a  release  for  damages  which  was  procured 
by  fraud  may  attack  the  release  without  restoring  or  offering  to  restore  the  con- 
sideration. 
Binding   effect   of  acceptance   of   less    than   due. 

Cited  in  footnote  to  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A.  37,  which 
upholds  right  to  maintain  suit  for  balance  due  on  policy,  where  one  is  induced, 
by  threats  of  groundless  prosecution,  to  accept  less  than  amount  due, 

22  L.  R.  A.  850.  BARXES  SAFE  &  LOCK  CO.  v.  BLOCH  BROS.  TOBACCO  CO. 

38  W.  Va.  158,  45  Am.  St.  Rep.  486,  18  S.  E.  482. 
Title   to  goods  consigned   to  agent   for  sale. 

Cited  in  Arbuckle  Bros.  v.  Kirkpatrick.  98  Tenn.  232,  36  L.  R,  A.  288,  footnote 
p.  285,  60  Am.  St.  Rep.  854.  39  S.  W.  3,  holding  contract  of  sale  transferring 
title  made,  and  not  mere  agency,  created  by  agreement  called  "special  selling, 
iactor  appointment,''  under  which  consignee  required  to  pay  for  goods  within 
sixty  days,  whether  sold  or  not.  at  amount  fixed  in  advance;  Re  Columbus  Buggy 
Co.  74  C.  C.  A.  Gil.  143  Fed.  861;  Briggs  Y.  Foster,  70  C.  C.  A.  349,  137  Fed. 
779, — holding  contract  which  empowers  an  agent  to  sell  personal  property  at 
any  price  he  may  see  fit,  and  to  pay  the  owner  a  fixed  price  when  sold  and  to 
retain  the  balance  as  his  commission  is  an  agency  contract  and  not  a  conditional 
sale. 

Cited  in  footnotes  to  Columbus  Buggy  Co.  v.  Turley,  32  L.  R.  A.  260,  which 
holds  goods  sold  to  trader  for  resale,  vendor  retaining  title  as  security,  liable  for 
former's  debts,  as  being  used  in  his  business:  Romeo  v.  Martucci,  47  L.  R,  A.  601, 
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which  holds  that  ordinary  contract  of  consignment  does  not  estop  consignor  from- 
setting  up  his  title  as  against  innocent  purchaser  from  consignee,  who  buys  on 
same  day  goods  are  received  as  part  of  purchase  of  entire  stock. 

Cited  in  note  (45  Am.  St.  P.ep.  206,  207,  208)   as  to  when  consignment  for  sale 
vests  title. 
Transfer    of    claim    for   repayment    of    advances. 

Cited  in  footnote  to  Cincinnati  Tobacco  Warehouse  Co.  v.  Webster,  64  L.  R.  A. 
219,  which  holds  that  sale  by  receiver  of  assets  of  commission  company  will  pass 
claim  for  repayment  of  advances  made  to  produce  buyer  to  enable  him  to  procure 
produce  to  be  shipped  to  company. 

22  L.  R.  A.  855,  SPEARMAN  v.  TEXARKANA,  58  Ark.  348,  24  S.  W.  883. 
Recovery  on  contract  between   public  officer  and   city. 

Cited  in  Concordia  v.  Hagamiin,  1  Kan.  App.  41,  41  Pac.  133,  affirming  quan- 
tum meruit  recovery  for  services  performed  for  city  by  councilmen;  Smith  v. 
Dandridge,  98  Ark.  41,  34  L.R.A.  (N.S.)  134,  134  S.  W.  800,  Ann.  Cas.  1912  D, 
1130,  holding  that  director  of  school  board  may  recover  reasonable  compensation 
for  personal  services  which  are  entirely  outside  duties  of  his  office,  in  full  per- 
formance of  contract  with  board  which  it  accepted;  Ensley  v.  Hollingsworth  & 
Co.  170  Ala.  413,  54  So.  95,  Ann.  Cas.  1912  D,  652,  holding  that  where  contract 
with  city  is  void  because  member  of  council  was  interested  therein,  recovery 
cannot  be  had  on  quantum  meruit;  Lainhart  v.  Burr,  49  Fla.  330,  38  So.  711, 
holding  where  county  commissioners  purchased  supplies  from  firms  of  which 
some  of  them  were  members  they  should  be  compelled  to  pay  back  into  county 
treasury  only  the  excess  of  actual  cost. 

Cited  in  footnote  to  Capital  Gas  Co.  v.  Young,  29  L.  R.  A.  463,  which  uphold* 
right  to  enforce  payment  for  gas  from  city,  though  mayor  is  stockholder  and: 
president  of  gas  company. 

Cited  in  note  (27  L.R.A. (N.S.)  1127)  on  liability  of  municipality  upon  im- 
plied contract  for  labor  or  services. 

Distinguished  in  Berka  v.  Woodward,  125  Cal.  124,  45  L.  R.  A.  422,  73  Am.  St.. 
Rep.  31,  57  Pac.  777,  denying  councilman's  right  to  recover  for  lumber  sold  undo 
contract  with  city. 
Good  faith   required  of  agent. 

Cited  in  Forrester-Duncan  Land  Co.  v.   Evatt.  90  Ark.  305.   119   S.  W.  282. 
holding  an  agent  employed  to  sell  certain  property  cannot  become  a  purchaser 
of  it  without  knowledge  and  consent  of  his  principal. 
22  L.  R.  A.  857,  RIPPE  v.  BECKER,  56  Minn.  100,  57  N.  W.  331. 
Powers  of  state  or  city. 

Cited  in  Minnesota  Sugar  Co.  v.  Iverson,  91  Minn.  35,  97  X.  W.  454,  holding 
sugar  bounty  law  unconstitutional. 
To  cngase  in  business. 

Cited  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  567,  46  L.  R.  A.  416,. 
79  N.  W.  814,  declaring  unconstitutional,  act  authorizing  purchase  and  operation 
of  street  railway;  McCullough  v.  Brown,  41  S.  C.  247,  23  L.  R.  A.  421,  footnote 
p.  410,  19  S.  E.  458,  denying  right  to  give  to  state  monopoly  in  sale  of  liquors; 
Stewart  v.  Great  Northern  R.  Co.  65  Minn.  517,  33  L.  R.  A.  429,  68  N.  WT.  208, 
sustaining  act  providing  for  erection  of  public  grain  elevators  near  railroads : 
State  ex  rel.  Jones  v.  Froehlich,  115  Wis.  39,  58  L.  R.  A.  763,  95  Am.  St.  Rep. 
894,  91  N.  W7.  115,  holding  levees  and  dykes  constitute  works  of  internal  improve- 
ment; Re  International  Improvement  Fund,  24  Colo.  250,  48  Pac.  807,  holding 
construction  of  female  asylum  not  "internal  improvement;"  Cooke  v.  Iversonr 
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108  Minn.  396,  —  L.R.A.  (X.S.)  — ,  122  X.  W.  251,  holding  void,  statute  for 
appropriation  by  state  of  money  to  build  and  repair  roads  and  bridges;  State 
v.  Evans,  99  Minn.  228,  108  X.  W.  958,  9  A.  &  E.  Ann.  Cas.  520,  on  power  of 
state  to  contract  debts  for  internal  improvements. 

Cited  in  footnotes  to  Bonsai  v.  Yellott,  69  L.R.A.  914,  which  holds  appropria- 
tions to  aid  the  counties  in  constructing  public  roads  not  forbidden  by  constitu- 
tional provision  against  involving  state  in  construction  of  works  of  internal  im- 
provement; State  ex  rel.  Coleman  v.  Kelly,  70  L.R.A.  450,  which  holds  con- 
struction, operation,  and  maintenance  of  oil  refinery  for  receiving,  manufactur- 
ing, storing,  and  handling  crude  and  refined  oil  and  its  by-products  and  market- 
ing of  same  a  "work  of  internal  improvement." 
Police  power  over  business. 

Cited  in  State  v.  Corbett,  57  Minn.  349,  24  L.  R.  A.  500,  4  Inters.  Com.  Rep. 
696,  59  X.  W.  317,  sustaining  act  regulating  sale  of  transportation  tickets;  State 
ex  rel.  Beek  v.  Wagoner,  77  Minn.  494,  46  L.  R.  A.  445,  77  Am.  St.  Rep.  681,  80 
N.  W.  633,  sustaining  act  regulating  business  of  commission  merchants  and  re- 
quiring license;  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn.  129,  33  L.R.A. 
(N.S.)  498.  130  X.  W.  545,  Ann.  Cas.  1912  B,  1030,  holding  that  ordinance  which 
tends  to  prevent  nuisance  by  emission  of  dense  smoke  by  yard  engines,  in  city 
is  proper  exercise  of  police  power. 

Distinguished  in  State  ex  rel.  George  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  357,  20 
S.  E.  221,  upholding  state's  power  to  regulate  liquor  trade. 
Telephone  as  equivalent   to   telegraph. 

Cited  in  Northwestern  Teleph.  Exchange  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  76 
Minn.  345,  79  N.  W.  315,  holding  "telephone"  equivalent  to  "telegraph"  in  con- 
struction of  statute  relating  to  right  of  eminent  domain. 
Wisdom  or  policy  of  a  statute. 

Cited  in  State  ex  rel.  Roche  v.  Rogers,  97  Minn.  328,  106  N.  W.  345,  holding 
it  for  the  legislature  to  determine. 

22  L.  R.  A.  863,  JENKS  v.  PAWLOWSKI,  98  Mich.  110,  39  Am.  St.  Rep.  522,  56 

N.  W.  1105. 
Basis  of  action  for  malicious  prosecution. 

Cited  in  Pawlowski  v.  Jenks,  115  Mich.  276,  73  N.  W.  238,  holding  dismissal 
•of  action  for  violation  of  restrictions  as  to  sale  of  liquors  not  ground  for  action 
for  malicious  prosecution. 
Injunction  against  sale  of  liquors. 

Cited  in  Reilly  v.  Otto,  108  Mich.  332,  66  N.  W.  228,  holding  conveyance  of 
adjoining  property  without  restriction,  no  defense  to  injunction  against  violation 
of  condition  in  deed  relating  to  sale  of  liquors;   Whealkate  Min,  Co.  v.  Mulari, 
152  Mich.  610,  18  L.R.A.  (N.S.)   148,  116  X.  W.  360,  holding  same. 
Restrictive  grants. 

Cited  in  Brown  v.  Wrightman,  5  Cal.  App.  394,  90  Pac.  467,  holding  a 
forfeiture  provided  for  in  a  deed  upon  breach  of  conditions  or  restrictions 
against  carrying  on  a  specified  business  thereon  is  waived  by  grants  of  adjoin- 
ing portions  of  the  tract  by  same  grantor  containing  no  conditions  or  restrictions. 

Cited  in  notes  (28  L.R.A. (  (X.S.)  709)  on  enforcement  of  restrictive  covenant 
as  affected  by  change  in  neighborhood;  (79  Am.  St.  Rep.  762)  on  what  words 
create  condition  subsequent;  (95  Am.  St.  Rep.  222)  on  validity  of  conditions 
and  restrictions  in  deed;  (13  Eng.  Rul.  Cas.  109)  on  injunction  to  restrain 
breach  of  covenant. 

Distinguished  in   Frink  v.  Hughes,   133  Mich.  66,  94  N.  W.  601,   holding  re- 
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striction  in  a  grant  contained  in  a  deed  given  by  proprietor  of  a  plat,  is  en- 
forceable in  equity  at  suit  of  another  grantee  from  another  grantor,  although 
other  lots  in  the  plat  have  been  conveyed  free  from  restriction;  it  appears  that 
the  owners  of  the  latter  have  thus  far  observed  the  restriction,  so  that  there  has. 
been  no  departure  from  general  scheme. 


L.  B.  A.  CASES  AS  AUTHORITIES. 


OASES  IN  23  L.  R  A. 


23  L.  R.  A.  33,  LONG  v.  FORREST,  150  Pa.  413,  24  Atl.  711. 
Conflicting;   claims   of   foreign   creditors. 

Cited  in  Hilliard  v.  Enders,  196  Pa.  594,  46  Atl.  839,  holding  preference  over 
assignment  creditors  not  obtainable  by  nonresident  by  foreign  attachment  of  es- 
tate of  citizen  of  foreign  state;  Paladini  v.  Maryland  Silk  Co.  18  Pa.  Co.  Ct.  175, 
denying  nonresident's  right  to  obtain  preference  over  foreign  receiver  by  foreign 
attachment;  Witters  v.  Globe  Sav.  Bank,  171  Mass.  427,  50  N.  E.  932,  and  Wing  v, 
Bradner,  162  Pa.  77,  29  Atl.  291,  holding  preference  against  general  creditors  after 
assignment  not  permissible  by  attachment  by  foreign  creditor  of  property  of  foreign 
debtor;  DeTurck  v.  Woelfel,  19  Pa.  Super.  Ct.  270,  holding  that  debt  of  domestic 
corporation  contracted  in  foreign  state  to  foreign  creditor  passes  to  assignee 
thereof;  McKean  v.  New  York  National  Bldg.  &  L.  Asso.  24  Pa.  Co.  Ct.  460,  deny- 
ing attachment  to  stockholder  of  foreign  corporation,  after  appointment  of  for- 
eign receiver  thereof;  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App.  38,  dismissing  at- 
tachment suit  of  foreign  creditor  on  interpleader  for  property  by  foreign  receiv- 
er; Williams  v.  Kemper,  H.  &  McD.  Dry  Goods  Co.  4  Okla.  150,  43  Pac.  1148,  up- 
holding voluntary  foreign  assignment  as  against  foreign  attaching  creditor. 

Cited  in  footnotes  to  Earth  v.  Backus,  23  L.  R.  A.  47,  which  denies  validity  of 
voluntary  assignment  though  valid  in  state  of  assignor's  domicil,  requiring  dis- 
charge of  debts  of  creditors  accepting  dividends;  Crippen  v.  Rogers,  25  L.  R.  A. 
821,  which  holds  that  resident  assignee  of  notes  from  nonresident  against  in- 
solvent nonresident  has  no  rights  as  attaching  creditor  superior  to  his  assignor; 
Holbrook  v.  Ford,  27  L.  R.  A.  324,  which  holds  rule  against  allowing  preference 
to  foreign  receiver  over  resident  creditor  inapplicable  to  domestic  receiver  in  suit 
instituted  by  nonresident;  Farmers'  Loan  &  T.  Co.  v.  Bankers'  &  M.  Teleg.  Co. 
31  L.  R.  A.  403,  which  holds  no  lien  obtained  by  attaching  telegraph  lines  in 
property  in  other  states  after  receiver  appointed  in  state  of  which  attaching 
creditor  a  citizen;  Nathan  v.  Lee,  43  L.  R.  A.  820,  which  sustains,  in  state  where 
land  lies,  mortgage  by  foreign  corporation  to  nonresidents  in  other  state  to  secure 
antecedent  debt;  Fenton  v.  Edwards,  46  L.  R.  A.  832,  which  holds  voluntary 
assignment  for  creditors  by  foreign  corporation  in  other  state  precludes  garnish- 
ment of  debt  in  state  where  debtor  resides. 

Cited  in  notes   (23  L.R.A.  54,  57)   on  rights  of  receiver  as  to  property  outside 
of   jurisdiction   in  which  he   is  appointed;    (65   L.R.A.   354,   355,   358,   360,   363, 
366,  368,  on  transfer  of  property  out  of  state  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors. 
Foreign   insolvency   proceeding:*. 

Cited  in  McKean  v.  New  York  Nat.  Bldg.  &  L.  Asso.  10  Pa.  Dist.  R.  198, 
holding  that  a  citizen  who  is  a  member  of  a  foreign  corporation  is  bound  by  the 
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insolvency  adjudications  of  the  state  of  corporate  domicile  and  cannot  attacli 
property  locally  situate  under  local  insolvency  proceedings;  Brand  v.  Green, 
13  Manitoba  L.  Hep.  117,  on  the  superiority  of  foreign  bankruptcy  adjudication 
over  subsequent  local  attachment  of  goods  locally  situate. 

Cited  in  note  (17  L.R.A.  (N.S.)  173)  on  effect  of  foreign  bankruptcy  or  in- 
solvency assignment  on  personalty  where  no  rights  of  creditors  involved. 

23  L.  R.  A.  47,  EARTH  v.  BACKUS,  140  N".  Y.  230,  55  N.  Y.  S.  R.  561,  37  Am. 

St.  Rep.  545,  35  N.  E.  425. 
Comity   as    to    property   of   insolvent    foreign    debtor. 

Cited  in  Marshall  v.  Sherman,  148  N.  Y.  25,  34  L.  R.  A.  766,  51  Am.  St.  Rep. 
654,  42  N.  E.  419,  holding  statutory  liability  of  domestic  stockholder  in  foreign 
corporation  not  enforceable  to  injustice  of  citizens  of  state  of  forum;  Rogers  v. 
Fell,  154  N.  Y.  526,  49  N.  E.  75,  holding  that  foreign  corporation  may  make  valid 
general  assignment  in  New  York  if  assignment  is  also  valid  under  law  of  domicil ; 
Stoddard  v.  Lum,  159  N.  Y.  277,  45  L.  R.  A.  556,  70  Am.  St.  Rep.  541,  53  N.  E. 
1108,  holding  action  maintainable  by  foreign  assignee  of  foreign  corporation  to 
enforce  common-law  contractual  liability  of  stockholders  to  pay  subscription 
price  of  stock;  Mosher  v.  Supreme  Sitting,  0.  of  I.  H.  88  Hun,  399.  34  N.  Y. 
Supp.  816,  holding  preference  by  creditor  over  receiver  of  foreign  corporation  not 
obtainable  by  attachment  subsequent  to  receivership,  although  before  actual  pos- 
session by  receiver;  Bearing  v.  McKinnon  Dash  &  Hardware  Co.  33  App.  Dlv.  40, 
53  N.  Y.  Supp.  513,  holding  transfer  of  property  for  benefit  of  creditors  by  in- 
strument valid  at  domicil,  but  void  in  New  York,  not  valid  as  to  property  in 
New  York;  Re  Hulbert  Bros.  &  Co.  38  App.  Div.  327,  57  N.  Y.  Supp.  38,  holding 
title  to  insolvent  foreign  creditor's  dividend  from  insolvent  estate  vested  in  for- 
eign trustee  under  valid  assignment  by  law  of  domicil ;  Hammond  v.  National 
Life  Asso.  58  App.  Div.  455,  69  N.  Y.  Supp.  585,  upholding  power  of  court  to 
retain  assets  of  dissolved  foreign  corporation  for  benefit  of  domestic  creditor 
against  receiver;  Workum  v.  Caldwell,  27  Misc.  73,  58  N.  Y.  Supp.  175,  upholding 
assignment  in  New  York  of  Pennsylvania  partnership  association  directing  appro- 
priation first  to  payment  of  debts,  surplus  to  undissolved  company:  Weil  v.  Bank 
of  Burr  Oak,  76  Mo.  App.  39 ;  Townsend  v.  Coxe,  151  111.67,37  N.  E.  689;  Bloom- 
ingdale  v.  Weil,  29  Wash.  624,  70  Pac.  94, — upholding  title  of  foreign  assignee 
against  attachment  of  foreign  creditor;  Moore  v.  Land,  Title  &  T.  Co.  82  Md.  290, 
33  Atl.  641,  holding  claim  of  foreign  assignee  of  foreign  debtor  superior  to  that 
of  domestic  attaching  creditor;  Thompson  v.  Tetley,  68  N.  H.  482,  41  Atl.  179, 
holding  funds  of  insolvent  debtor,  obtained  by  creditor  bona  fide  by  suit  in  for- 
eign state,  not  recoverable  by  assignee  in  subsequent  insolvency  proceedings; 
Cross  v.  Brown,  19  R.  I.  237,  33  Atl.  147,  upholding  attachment  against  title  of 
foreign  assignees  in  involuntary  insolvency  proceeding;  Fowler  v.  Bell.  90  Tex. 
160,  39  L.  R.  A.  257,  59  Am.  St.  Rep.  788,  37  S.  W.  1058,  refusing  to  uphold  mort- 
gage by  foreign  debtor  for  benefit  of  one  of  its  creditors;  Segnitz  v.  Garden  City 
Bkg.  &  T.  Co.  107  Wis.  175,  50  L.  R.  A.  329,  81  Am.  St.  Rep.  830,  83  N.  W.  327, 
holding  that  state  insolvency  law,  essentially  a  bankruptcy  act,  will  not  be  given 
extraterritorial  force;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  629,  43  L.  ed.  838, 
19  Sup.  Ct.  Rep.  545,  holding  property  of  foreign  debtor  assigned  under  foreign 
insolvency  law  subject  to  subsequent  attachment  in  Massachusetts  by  New  York 
creditors;  National  Park  Bank  v.  Clark,  92  App.  Div.  266,  87  N.  Y.  Supp.  185, 
holding  lien  of  attachment  of  domestic  creditor  superior  to  claim  of  foreign 
receiver  of  foreign  corporation;  Adams  v.  Hartzell,  18  N.  D.  227,  119  N.  W. 
635,  holding  that  deed  of  assignment  for  benefit  of  creditors  executed  in  an- 
other state  in  accordance  with  statute  of  such  state,  does  not  convev  title  to 
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land  in  this  state;  Re  Great  Northern  Constr.  Co.  50  Misc.  473,  100  N.  Y.  Silpp. 
.564,  holding  the  winding  up  act  of  a  foreign  state  whose  provisions  limit  its 
application  to  corporations  incorporated  under  the  laws  of  that  state  will  not 
be  enforced  to  the  prejudice  of  residents;  Re  John  L.  Nelson  &  Bro.  Co.  149 
Fed.  593,  holding  an  assignee  for  the  benefit  of  creditors  appointed  in  a  foreign 
state  is  not  entitled  to  withdraw  funds  belonging  to  the  assignor  a  resident 
of  the  state  before  the  payment  of  resident  attaching  creditors;  Gerding  v.  East 
Tennessee  Land  Co.  185  Mass.  382,  70  N.  E.  206,  on  right  of  nonresidents  to 
reach  assets  of  insolvent  corporation  in  state. 

Cited  in  notes  (65  L.R.A.  353,  355,  367,  369)  on  transfer  of  property  out  of 
state  by  bankruptcy  or  insolvency  proceedings  or  assignment  for  creditors;  (17 
L.R.A.  (N.S.)  174)  on  effect  of  foreign  bankruptcy  or  insolvency  assignment 
on  personalty  where  no  rights  of  creditors  involved. 

Distinguished  in  Vanderpoel  v.  Gorman,  140  N.  Y.  567,  24  L.  R.  A.  549,  37  Am. 
St.  Rep.  601,  35  N.  E.  932,  holding  valid,  assignment  in  New  York  of  insolvent 
foreign  corporation,  valid  under  law  of  domicil. 
Comity   as    to    perjury. 

Cited  in  People  v.  Martin,  175  N.  Y.  322,  96  Am.  St.  Rep.  628,  67  N.  E.  589, 
Holding  one  taking  false  oath  required  or  permitted  by  laws  of  sister  state,  guilty 
of  perjury. 
Voluntary    assignment    l>y    lessee. 

Cited  in  Medinah  Temple  Co.  v.  Currey,  58  111.  App.  435,  holding  voluntary  as- 
signment under  statute  by  lessee  not  breach  of  covenant  not  to  assign  lease. 
Insolvency    statntes   providing    for    discharge   of    debtor. 

Cited  in  Rowland's  Appeal,  67  N.  H.  577,  35  Atl.  943,  holding  state  insolvency 
law  providing  for  distribution  of  debtor's  property  and  his  discharge,  a  bank- 
ruptcy law. 
Equality  of  rights  of  foreign  and  domestic  creditors. 

Cited  in  Mabon  v.  Ongley  Electric  Co.  156  N.  Y.  201,  50  N.  E.  805,  holding 
action  not  maintainable  by  foreign  receiver  for  appointment  of  ancillary  re- 
ceiver; Sheloss  v.  Metropolitan  Surety  Co.  149  Iowa,  387,  128  N.  W.  384,  hold- 
ing that  claim  of  foreign  receiver  of  foreign  insurance  company  to  property 
situated  in  this  state,  will  not  be  recognized  in  this  state  as  against  valid  claims 
of  resident  attaching  creditors. 
Corporation  considered  as  "person." 

Cited  in  People  ex  rel.  United  Auctioneers  v.  Scully,  23  Misc.  733,  53  N.  Y. 
Supp.  125,  holding  that  city  clerk  with  authority  to  grant  auctioneer's  license  to 
persons  cannot  be  compelled  to  license  corporation. 

23  L.  R.  A.  52,  GILMAN  v.  HUDSON  RIVER  BOOT  &  SHOE  MFG.  CO.  84  Wia. 

60,  36  Am.  St.  Rep.  899,  54  N.  W.  395. 
Comity   as   affecting   foreign   representatives   and    property   rights. 

Cited  in  Hughes  v.  Hunner,  91  Wis.  120,  64  N.  W.  887,  holding  title  to  de- 
benture bonds  passes  to  foreign  receiver  subject  to  claims  of  domestic  creditors; 
Parker  v.  Stoughton  Mill  Co.  91  Wis.  180,  51  Am.  St.  Rep.  881,  64  N.  W.  751, 
upholding  action  by  foreign  receiver  against  domestic  debtor;  Swing  v.  White 
River  Lumber  Co.  91  Wis.  521,  65  N.  W.  174,  holding  complaint  of  foreign  trustee 
insufficient  in  failing  to  allege  authority  to  sue  under  foreign  law  and  appoint- 
ment; Wyman  v.  Kimberly-Clark  Co.  93  Wis.  559,  67  N.  W.  932,  upholding  act 
limiting  time  within  which  foreign  receiver  may  sue;  Finney  v.  Guy,  106  Wis. 
277,  49  L.  R.  A.  495,  82  N.  W.  595,  dismissing  action  against  domestic  stock- 
'holder  to  enforce  double  liability,  under  foreign  statutes,  after  suit  in  foreign 
L.R.A.  Au.  Vol.  III.— 67. 


23  L.R.A.  52]  L.  R.  A.  CASES  AS  AUTHORITIES.  1058 

state;  Iowa  &  C.  Land  Co.  v.  Hoag,.  132  Cal.  629,  64  Pac.  1073,  holding  action 
maintainable  by  foreign  trustee  to  foreclose  mortgage;  Castleman  v.  Templeman, 
87  Md.  553,  41  L.  R.  A.  370,  67  Am.  St.  Rep.  363,  40  Atl.  275,  holding  action 
maintainable  by  foreign  receiver  to  recover  unpaid  subscription  to  capital  stock 
and  referring  with  approval  to  annotation  in  23  L.  R.  A.  52 ;  Weil  v.  Bank  of  Burr 
Oak,  76  Mo.  App.  38,  dismissing  attachment  suit  of  foreign  creditor  on  inter- 
pleader for  property  by  foreign  receiver;  Barley  v.  Gittings,  15  App.  D.  C.  439, 
holding  permission  to  foreign  receiver  to  sue  or  intervene  not  a  right,  but  priv- 
ilege; Small  v.  Smith,  14  S.  D.  624,  86  Am.  St.  Rep.  807,  86  N.  W.  649,  holding 
action  maintainable  by  foreign  receiver  to  recover  realty  from  resident  of  state 
of  forum;  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton,  2  Penn.  (Del.)  60,  44  Atl.  427,  hold- 
ing action  not  maintainable  by  corporation  in  its  own  name  after  appointment 
of  foreign  receiver;  Hale  v.  Harris,  112  Iowa,  375,  83  X.  W.  1046,  holding  action 
maintainable  by  foreign  receiver  as  assignee  to  foreclose  mortgage;  Hibernia 
Bank  &  T.  Co.  v.  Lewis,  119  Fed.  397,  holding  that  tendency  of  court  is  to  recog- 
nize right  of  receiver  to  possession  of  property  embraced  in  decree,  although  out- 
side jurisdiction  of  appointing  court;  Eingartner  v.  Illinois  Steel  Co.  94  Wis. 
84,  34  L.  R.  A.  508,  59  Am.  St.  Rep.  859,  68  X.  W.  664  (dissenting  opinion),  ma- 
jority holding  citizens  of  one  state  have  same  right  of  action  in  courts  of  sister 
state  as  citizens  thereof;  Choctaw,  0.  &  G.  R.  Co.  v.  State,  75  Ark.  369,  87  S. 
W.  631,  holding  citizens  who  are  creditors  of  a  foreign  corporation  and  have 
acquired  liens  upon  its  property  within  the  state  will  not  be  deprived  of  such 
liens  at  the  instance  of  a  receiver  appointed  in  a  foreign  state;  Chalmers  v. 
Littlefield,  103  Me.  283,  69  Atl.  100,  holding  the  seizure  and  sale  on  execution 
of  property  which  had  passed  into  the  hands  of  a  receiver  was  illegal  and  void; 
Egan  v.  Xorth  American  Loan  Co.  45  Or.  135,  76  Pac.  774,  on  the  courts  aiding 
a  receiver  appointed  in  a  foreign  state  to  reach  assets  of  debtor  where  no  rights 
of  citizens  intervene;  Gesellschaft  v.  Umbreit,  127  Wis.  663,  15  L.R.A.  (X.S.) 
1049,  115  Am.  St.  Rep.  1063,  106  X.  W.  821,  on  when  an  assignment  for  creditors 
made  in  another  state  will  be  given  effect. 

Cited  in  footnotes  to  Barth  v.  Backus,  23  L.  R.  A.  47,  which  denies  validity  of 
voluntary  assignment  though  valid  in  state  of  assignor's  domicil,  requiring  dis- 
charge of  debts  of  creditors  accepting  dividends ;  Buswell  v.  Supreme  Sitting,  O. 
I.  H.  23  L.  R.  A.  846,  which  upholds  right  of  intervention  of  receiver  of  foreign 
corporation  appointed  at  its  domicil ;  American  Waterworks  Co.  v.  Farmers  Loan 
&  T.  Co.  25  L.  R.  A.  338,  which  upholds  receiver's  right  to  object  to  prosecution 
by  corporate  officer  of  writ  of  error  in  other  state;  Holbrook  v.  Ford.  27  L.  R.  A. 
324,  which  holds  receiver  of  foreign  corporation's  property  takes  no  title  to  debts 
due  from  persons  in  other  state;  Commercial  Xat.  Bank  v.  Matherwell  Iron  & 
Steel  Co.  29  L.  R.  A.  164,  which  denies  right  of  receiver  to  sue  in  other  state 
for  property  never  in  his  possession ;  Robertson  v.  Stead,  33  L.  R.  A.  203,  which 
holds  foreign  receiver  obtaining  possession  of  property  is  entitled  to  protection 
anywhere;  Guarantee  Trust  &  S.  D.  Co.  v.  Philadelphia,  R.  &  X.  E.  R.  Co.  38  L. 
R.  A.  804,  which  sustains  jurisdiction  of  state  court  appointing  railroad  receiver 
to  direct  as  to  wages  for  operation  within  state,  though  services  also  performed 
in  other  state;  Castleman  v.  Templeman.  41  L.  R.  A.  367,  which  denies  receiver's 
power  to  consent  to  decree  in  other  state  for  payment  of  assessments  by  stock- 
holders to  creditors;  Ward  v.  Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A.  706,  which 
requires  attachment  creditor  to  account  for  fair  value  of  goods  at  time  of  attach- 
ment, before  sharing  in  benefit  of  receivership  in  other  state;  Wyman  v.  Eaton, 
43  L.  R.  A.  695,  which  denies  foreign  receiver's  right  to  enforce  stockholder's  lia- 
bility created  by  law  of  other  state,  when  injurious  to  residents;  Linville  v.  Had- 
den,  43  L.  R.  A.  222,  which  holds  nonresident  creditor  of  foreign  corporation  in 
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hands  of  receiver  entitled  to  same  protection  as  resident  creditors  against  receiv- 
er's claim  to  property;  Price  v.  Ward,  46  L.  R.  A.  459,  which  denies  administra- 
tor's right  to  sue  to  redeem  from  mortgage,  land  in  other  state,  by  setting  off 
waste  committed  by  mortgagee  in  possession ;  Segnitz  v.  Garden  City  Bkg.  &  T. 
Co.  50  L.  R.  A.  327,  which  holds  money  on  deposit  in  bank  of  other  state  applica- 
ble to  notes  of  assignor  for  creditors  held  by  bank  after  their  maturity. 

Cited  in  notes  (23  L.  R.  A.  33,  42)  on  transfer  of  property  out  of  state  by 
bankruptcy  or  insolvency  proceedings  or  by  assignment  for  creditors;  (26  L.  R. 
A.  218)  on  garnishment  of  money  due  from  receiver;  (71  Am.  St.  Rep.  372) 
on  same  point;  (65  L.R.A.  353)  on  transfer  of  property  out  of  state  by  bank- 
ruptcy or  insolvency  proceedings  or  assignment  for  creditors;  (70  L.R.A.  545) 
on  right  of  nonresidents  to  sue  foreign  corporations;  (59  Am.  St.  Rep.  881, 
882)  on  injunction  against  suits  in  other  states  after  appointment  of  receiver; 
(47  L.  ed.  U.  S.  380)  on  right  of  receiver  to  enforce  liability  of  corporate  stock- 
holder outside  state  of  appointment. 

23  L.  R.  A.  58,  JASPER  v.  HAZEN,  4  X.  D.  1,  58  N.  W.  454. 
Appellate   jurisdiction   as   to   questions   of   fact. 

Cited  in  Christiansen  v.  Farmers'  Warehouse  Asso.  5  N.  D.  444,  32  L.  R.  A. 
731,  67  N.  W.  300,  upholding  constitutionality  of  act  requiring  supreme  court,  on 
appeal,  to  try  anew  all  cases  tried  below;  Parkison  v.  Thompson,  164  Ind.  623T 
73  X.  E.  109,  3  Ann.  Cas.  677,  holding  an  act  providing  that  on  appeal  the 
appellate  court  must  if  required  by  the  assignment  of  errors  weigh  the  evidence, 
did  not  relieve  the  appellant  from  the  burden  of  establishing  that  the  judgment 
below  was  not  supported  by  the  evidence;  Re  Burnette,  73  Kan.  622,  85  Pac. 
575,  holding  it  beyond  the  power  of  the  legislature  to  enlarge  the  original  juris- 
diction of  the  supreme  court  by  authorizing  the  primary  consideration  of  cases 
•  other  than  specified  in  the  constitution. 
Deed  intended  as  mortgage. 

Followed  in  McGuin  v.  Lee,  10  N.  D.  169,  86  N.  W.  714,  holding  evidence  in- 
sufficient to  show  absolute  deed  intended  as  mortgage. 

Cited  in  Rubo  v.  Bennett,  85  111.  App.  488,  holding  that  in  case  of  doubt,  court 
of  equity  prefers  construing  deed  as  mortgage;  Miller  v.  Smith,  20  N.  D.  100, 
126  X.  W.  499;  Larson  v.  Dutiel,  14  S.  D.  482,  85  N.  W.  1006,— holding  that  to 
justify  finding  that  deed  absolute  on  its  face  was  given  to  secure  debt,  proof 
must  clearly  show  mutual  understanding,  that  instrument  was  accepted  as  mort- 
gage; Sommers  v.  Wagner,  21  X.  D.  539,  131  N.  W.  797,  to  the  point  that  before 
deed  should  be  declared  mortgage  proof  as  to  same  should  be  "clear,  specific, 
satisfactory  and  convincing;"  McKenzie  v.  Gussner,  —  N.  D.  — ,  37  L.R.A. 
(X.S.)  921,  134  X.  W.  33,  holding  that  deed  which  only  evidences  security  trans- 
action is  but  a  mortgage;  Forester  v.  Van  Auken,  12  X.  D.  185,  96  X.  W.  301, 
holding  parol  evidence  is  admissible  to  show  a  deed  absolute  on  its  face  was  in- 
tended to  be  a  mortgage;  Wells  v.  Geyer,  12  X.  D.  320,  96  X.  W.  289,  holding 
the  proof  necessary  to  declare  a  deed  and  a  conveyance  to  reconvey  a  mortgage 
must  be  clear,  satisfactory  and  specific;  Wadge  v.  Kittleson,  12  X.  D.  459,  97 
X.  W.  856;  Standard  Sewing  Mach.  Co.  v.  Church,  11  X.  D.  420,  92  X.  W.  805,— 
on  it  being  necessary  to  support  a  finding  that  a  deed  absolute  on  its  face  was 
intended  as  a  mortgage  that  the  evidence  be  clear,  convincing  and  satisfactory 
so  as  to  leave  no  doubt  in  the  mind  of  the  court;  Smith  v.  Jensen,  16  X.  D.  412, 
114  X.  WT.  306;  Xorthwestern  F.  &  M.  Ins.  Co.  v.  Lough,  13  X.  D.  602,  102  X.  W. 
160, — on  clear,  satisfactory  and  specific  evidence  to  show  an  absolute  deed  to 
be  in  fact  a  mortgage. 
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Proof  to  vary  a  writing. 

Cited  in  Carter  v.  Carter,  14  X.  D.  67,  103  N.  W.  425.  holding  the  proof  neces- 
sary to  establish  a  resulting  trust  in  real  property  by  parol  evidence,  must  be 
•clear,  satisfactory  and  specific;   Anderson  v.  Anderson,  17  X.  D.  279,  115  X.  W. 
.836.  holding  same  where  it  is  sought  to  set  aside  a  deed  on  grounds  of  duress. 
Review    of    evidence    on    appeal. 

Cited  in  Xichols  &  S.  Co.  v.  Stangler,  7  X.  D.  109.  72  X.  W.  1089,  holding  that 
•when  evidence  is  evenly  balanced,  or  nearly  so,  appellate  court  should  adopt  view 
•of  court  below;  Riley  v.  Riley,  9  X.  D.  583,  84  X.  W.  347,  holding  on  appeal,  evi- 
dence of  material  alteration  not  sufficiently  strong  and  convincing  to  warrant  an- 
nulling of  deed;  Paulson  v.  Ward,  4  X.  D.  106,  58  X.'  W.  792,  reviewing  and 
holding  evidence  sufficient  to  show  grantee's  participation  in  fraud  of  grantor, 
warranting  setting  aside  conveyance;  Hostetter  v.  Brooks  Elevator  Co.  4  X.  D. 
361,  Gl  X.  \V.  49.  holding  appellate  court  not  warranted  in  disturbing  findings 
of  fact  upon  examination  of  evidence;  Re  Eaton,  4  X.  D.  518,  62  X.  W.  597,  hold- 
ing fact  that  there  is  some  evidence  to  support  finding  in  disbarment  proceeding 
not  conclusive  on  appellate  court;  Axion  Min.  Co.  v.  White,  10  S.  D.  202,  72  X. 
"NY.  462,  refusing  to  disturb  finding  not  against  fair  preponderance  of  testimony: 
Roberts  v.  Little,  18  X.  D.  615,  120  X.  W.  563  (dissenting  opinion),  on  duty  of 
court  as  to  giving  weight  to  findings  of  trial  court;  Ruettell  v.  Greenwich  Ins. 
Co.  16  X.  D.  550,  113  X.  W.  1029;  Dowagiac  Mfg.  Co.  v.  Hallekson,  13  X.  D.  265, 
100  X.  W.  717, — holding  a  court's  findings  of  fact  will  not  be  set  aside  on  appeal 
unless  clearly  against  the  preponderance  of  the  evidence. 
Construction  of  adopted  foreign  statute. 

Cited  in  State  ex  rel.  McCue  v.  Blaisdell,  18  X.  D.  42,  119  X.  W.  360,  holding 
that  legislature,  in  adopting  foreign  statute,  which  has  been  construed  in  foreign 
state,  is  presumed  to  have  adopted  construction  there  given. 

23  L.  R.  A.  67,  STATE  ex  rel.  FIRST  NAT.  BANK  v.  BARTLEY,  39  Neb.  353, 

58  X.  W.  172. 
Deposits    in    banks. 

Cited  in  Ke  State  Treasurer's  Settlement,  51  Neb.  131,  36  L.  R.  A.  751,  foot- 
•note  p.  746,  70  X.  W.  532,  holding  deposit  of  public  money  by  state  treasurer  in 
legally  constituted  depository  a  loan  of  such  money;  Bartley  v.  State,  53  Xeb. 
337,  73  X.  W.  744,  holding  bank  a  debtor  of  state  to  amount  of  deposit  of  state 
moneys  therein;  Xichols  v.  State,  46  Xeb.  719,  65  X.  W.  774.  holding  that  general 
deposit  in  bank  by  customer  is  in  nature  of  loan;  State  v.  Ross,  55  Or.  462, 
42  L.R.A.(N.S.)  609,  104  Pac.  596,  holding  that  under  statute  deposit  for  col- 
lection and  safekeeping  of  educational  fund,  is  "special  deposit"  title  to  which 
-does  not  pass  to  bank;  Johnson  County  v.  Chamberlain  Bkg.  House,  74  Neb. 
550,  104  X.  W.  1061,  holding  a  county  in  a  corporate  character  was  a  proper 
party  to  proceedings  against  a  bank  and  sureties  on  its  bond  to  secure  deposits 
•of  moneys  by  the  county  treasurer,  for  a  breach  of  the  conditions  of  such  bond. 

Cited  in  footnotes  to  Marquette  v.  Wilkinson.  43  L.  R.  A.  840,  which  holds 
•that  eity  funds  redeposited  in  other  bank,  under  arrangement  for  sharing  depos- 
its, are  held  in  trust  for  city  as  against  original  banker's  assignee  for  creditors; 
Maloy  v.  Bernadillo  County,  52  L.R.A.  126,  which  denies  defaulting  county 
treasurer's  liability  to  county  for  interest  paid  to  him  by  bank  in  which  public 
Tnoney  deposited,  after  he  has  paid  county. 
•Construction  of  statutes. 

Cited  in  Re  Prosole,  32  Xev.  383,  108  Pac.  630,  holding  that  all  parts  of  same 
Act  must  be  considered  together,  and  consideration  of  entire  act  may  expand  or 
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restrict   terms   of   particular   clause;    State   ex   rel.   Saunders   v.   Fink,   74   Neb. 
644,  104  N.  W.  105!),  on  how  statutes  are  to  be  construed. 

23  L.  R.  A.  73,  FURLEY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  90  Iowa,  146,  57  N. 

W.  719. 
Violation    of    statutory    regulations. 

Cited  in  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  122  Iowa,  25,  101  Am.  St.  Rep. 
254,  96  N.  W.  904,  holding  penal  statute  requiring  trains  to  stop  at  certain 
places  not  violated  where  failure  to  comply  due  to  defective  brakes;  Evans  v. 
Chicago  &  N.  W.  R.  Co.  109.  Minn.  74,  26  L.R.A.  (N.S.)  283,  122  N.  W.  876,  on 
want  of  knowledge  and  inability  to  learn  by  the  exercise  of  due  care  the  purpose 
of  bringing  an  animal  into  state  as  relieving  from  liability  in  failing  to  have 
animal  inspected  as  required  by  statute. 

Cited  in  notes   (26  L.R.A.  640)   on  validity  and  construction  of  statutory  regu- 
lations as  to  infected  animals;    (47  Am.  St.  Rep.  551)   on  liability  for  spreading; 
contagion. 
Judicial   notice  of  disease. 

Cited  in  Dorr  Cattle  Co.  v.  Chicago  G.  W.  R.  Co.  128  Iowa,  364,  103  N.  W. 
1003,  holding  the  courts  will  take  judicial  notice  that  Texas  fever  is  infectious 
or  contagious. 

23  L.  R.  A.  82,  WIANT  v.  HAYS,  38  W.  Va.  681,  18  S.  E.  807.  . 
Personal    property    subject    to    transfer. 

Cited  in  Stevenson  v.  Kyle,  42  W.  Va.  232,  57  Am.  St.  Rep.  854,  24  S.  E.  88G, 
holding  that  order  on  fund  does  not  operate  as  assignment,  unless  fund  has  real 
or  potential  existence  in  hands  of  drawee. 
Ijien    -\pon    personal   property. 

Cited  in  Re  Randolph,  187  Fed.  190,  holding  that  after  execution  is  levied 
upon  personalty,  injunction  to  restrain  sale  thereunder  by  strangers  to  execu- 
tion, from  whom  bond  only  for  damages  and  costs  was  required,  did  not  destroy 
lien  under  section  4173  of  code;  Park  v.  McCauley,  67  W.  Va.  106,  28  L.R.A.. 
(N.S.)  1037,  67  S.  E.  174,  21  Ann.  Cas.  199,  holding  a  writ  of  fieri  facias  in  the 
Ivinds  of  an  officer  for  execution  is  a  lien  upon  a  legacy  given  the  debtor. 

Cited  in  footnote  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution1 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life,  whiclu 
ceases  on  failure  to  pay  premiums. 
Forfeiture    proceedings. 

Cited  i,i  Cecil  v.  Clark,  44  W.  Va.  679,  30  S.  E.  216,  holding  forfeiture  pro- 
ceeding for  sale  of  lands  for  benefit  of  school  fund,  chancery  suit;  Cecil  v.  Clark. 
44  W.  Va.  680,  30  S.  E.  216,  holding  heirs  having  interest  in  land,  not  made  par- 
ties to  forfeiture  proceeding  relating  thereto,  not  bound  thereby;  King  v.  Mul- 
lins,  171  U.  S.  432,  43  L.  ed.  225,  18  Sup.  Ct.  Rep.  925,  holding  proceeding  in  cir- 
cuit court  of  West  Virginia  for  sale  of  forfeited  lands,  a  judicial  proceeding; 
Richards  v.  Mathews,  68  W.  Va.  97,  69  S.  E.  644,  to  the  point  that  prior  to  act 
of  1882,  proceedings  for  sale  of  state  lands  was  in  its  nature  purely  ministerial 
and  ex  parte;  Starr  v.  Sanpselle,  55  W.  Va.  448,  47  S.  E.  255,  holding  a  proceed- 
ing instituted  and  prosecuted  by  a  commissioner  of  school  lands  for  the  sale  of 
forfeited  lands  for  the  benefit  of  a  school  fund  is  a  judicial  proceeding. 
As  affecting;  title. 

Cited  in  State  v.  King,  64  W.  Va.  597,  63  S.  E.  468,  on  a  forfeiture  for  a  non- 
payment of  taxes  as  operating  to  transfer  the  title  of  the  delinquent  owner  to 
the  state. 
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Validity  of  forfeiture  acts  for  nonpayment  of  taxes. 

Cited  in  Webb  v.  Ritter,  60  W.  Va.  230,  54  S.  E.  484;  Eastern  Kentucky  Coal 
Land  Corp.  v.  Com.  127  Ky.  695,  106  S.  W.  260,— to  the  effect  that  forfeiture 
for  the  nonpayment  of  taxes  does  not  deprive  the  owner  of  property  without  due 
process  of  law. 
Sale  of  property  having  potential   existence. 

Cited  in  note  (10  Eng.  Rul.  Cas.  476)  on  sale  of  personal  property  having 
potential  existence. 

23  L.  R.  A.  86,  FORT  v.  STATE,  92  Ga.  8,  18  S.  E.  14. 
Lloyds    association. 

Cited  in  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201,  42 
Atl.  1063,  upholding  validity  of  "Lloyds"  contract  or  policy  of  insurance. 

Cited  in  footnote  to  Com.  v  Reinoehl,  25  L.  R.  A.  247,  which  holds  guarantee 
Lloyds  not  a  "company"  within  provision  as  to  acting  as  agent  for  foreign 
company. 

Cited  in  note  (25  L.  R.  A.  239)  on  restrictions  on  insurance  by  unincorporated 
associations  or  individuals;   Lloyds  associations. 
Validity  of  Insurance  contracts. 

Cited  in  Jalonick  v.  Greene  County  Oil  Co.  7  Ga.  App.  310,  66  S.  E.  815,  hold- 
Ing  that  under  statute  no  contract  of  insurance  is  enforceable  in  this  state,  un- 
less insurer,  when  policy  was  written,  was  duly  licensed  to  do  business  in  this 
state;  State  v.  Alley,  96  Miss.  778,  51  So.  467  (dissenting  opinion),  on  validity 
of  interstate  insurance  contracts  in  states  where  statutes  of  state  do  not  cover 
particular  form  in  which  business  is  conducted. 

23  L.  R.  A.  88,  ST.  PAUL  &  D.  R.  CO.  v.  DULUTH,  56  Minn.  494,  45  Am.  St. 

Rep.  491,  58  N.  W.  159. 
Interference  with   natnral   flow   of  surface   waters. 

Cited  in  Dudley  v.  Buffalo,  73  Minn.  352,  76  N.  W.  44,  holding  village  not  lia- 
ble for  overflow  of  private  property  by  reason  of  inadequate  drains;  Maysville 
v.  Brooks,  145  Ky.  534,  140  S.  W.  665,  holding  that  municipality  is  not  liable 
for  injury  caused  to  property  holders  by  freshets,  which  burst  sewer,  not  accepted 
by  city,  and  overflowed  adjoining  property ;  Ginter  v.  St.  Mark's  Church,  95 
Minn.  29,  69  L.R.A.  629,  footnote  p.  621,  111  Am.  St.  Rep.  438,  103  N.  W.  738 
(dissenting  opinion),  as  to  the  liability  of  land  owners  in  cities  as  to  surface 
water;  Miller  v.  Newport  News,  101  Va.  440,  44  S.  E.  712,  holding  city  not  liable 
for  injuries  done  by  draining  off  surface  water  in  ditch  which  is  its  natural 
course. 

Cited  in  footnotes  to  Albany  v.  Sikes,  26  L.  R.  A.  653,  which  holds  no  common 
law  as  to  surface  water  established  by  adjudication  before  independence  of  coun- 
try; Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains  power  to  deepen  natural 
line  of  drainage  of  marsh  fed  entirely  by  surface  water;  Churchill  v.  Beethe,  35 
L.  R.  A.  442,  which  sustains  right  of  county  to  divert  surface  water  in  exercise  of 
right  of  eminent  domain;  Jordan  v.  Benwood,  36  L.  R.  A.  519,  which  denies  lia- 
bility of  city  for  change  of  street  grade,  preventing  flow  of  surface  water  from 
lot;  McAskill  v.  Hancock,  55  L.  R.  A.  738,  which  holds  township  liable  for  caus- 
ing surface  water  to  overflow  private  property;  Franklin  v.  Durgee,  58  L.  R.  A. 
1 12,  which  denies  right  to  fill  depressions  in  land,  casting  surface  water  back  on 
highway  to  its  injury;  Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that 
owner's  right  to  discharge  surface  water  from  premises  does  not  permit  him  to 
collect  it  in  volume  and  by  means  of  artificial  channel  discharge  it  on  another's 
land  contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67 
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L.R.A.  642,  which  sustains  right  of  one  through  whose  lands  natural  water 
course  flows  to  accumulate  surface  waters  in  such  stream  as  against  lower 
riparian  owner. 

Cited  in  note  (61  L.  R.  A.  674)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

23  L.  R.  A.  90,  ISHAM  v.  POST,  141  N.  Y.  100,  56  N.  Y.  S.  R.  656,  38  Am.  St. 
Rep.  766,  35  N.  E.  1084. 

Report  of  second  appeal  in  167  N.  Y.  532,  60  N.  E.  1113,  Affirming  51  App.  Div. 
605,  64  N.  Y.  Supp.  1137. 
Liability    for    negligence. 

Cited  in  Price  v.  Ga  Nun,  11  Misc.  75,  32  N.  Y.  Supp.  801,  holding  optician  lia- 
ble for  negligence  in  making  pair  of  glasses  from  prescription ;  Steube  v.  Chris- 
topher &  S.  Architectural  Iron  Foundry  Co.  85  Mo.  App.  650,  holding  that  in 
action  for  personal  injury,  where  negligence  is  in  reasonable  doubt,  it  is  question 
for  jury. 

Cited  in  notes   (50  Am.  St.  Rep.  117,  123)  on  liability  of  agents  for  negligence 
of  subagents;    (82  Am.  St.  Rep.  382)   on  liability  of  notaries. 
—  Of  banks  and  bankers. 

Cited  in  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  545,  70  Am.  St.  Rep. 
216,  78  N.  W.  195,  holding  bank  not  liable  for  negligence  of  notary  public,  its 
assistant  cashier ;  Clinton  Nat.  Bank  v.  National  Park  Bank,  37  App.  Div.  607, 
56  N.  Y.  Supp.  244,  holding  evidence  as  to  custom  of  bankers  as  to  examination 
of  securities  admissible  on  question  of  negligence;  Watson  v.  Fagner,  208  111. 
144,  70  N.  E.  23,  holding  banker  liable  for  negligence  in  loaning  customer's  money 
to  unsafe  borrower. 

Cited  in  footnote  to  Grow  v.  Cockrill,  36  L.  R.  A.  89,  which  holds  bank  receiver 
not  liable  for  president's  loan  of  depositor's  money. 

Cited  in  notes  (38  Am.  St.  Rep.  787)  on  care  required  of  bankers  acting  as 
agents  or  bailees;  (54  Am.  St.  Rep.  733)  on  liability  of  bank  directors  for  loss 
of  deposit;  (77  Am.  St.  Rep.  615,  626,  627)  on  duties  of  banks  acting  as  collect- 
ing agents;  (86  Am.  St.  Rep.  791)  on  title  of  bank  to  money  deposited  with  or 
•collected  by  it. 
Burden  of  proof. 

Cited  in  Patriska  v.  Kronk,  57  Misc.  554,  109  N.  Y.  Supp.  1092,  holding  the 
burden  rests  on  a  gratuitous  bailee  to  show  the  circumstances  of  the  loss. 
Creation  of  fiduciary  relationship. 

Cited  in  Wahl  v.  Tracy,   139  Wis.  670,  121  N.  W.  660,  holding  stockbrokers 
accepting    a    customer's    money    for    the    purpose    of    purchasing    stock    become 
fiduciaries  for  that  purpose. 
Circumstances  requiring  Inquiry. 

Cited  in  American  Exch.  Nat.  Bank  v.  Woodlawn  Cemetery,  120  App.  Div. 
131,  105  N.  Y.  Supp.  305,  holding  the  mere  fact  that  names  of  the  owners  of 
.stock  were  filled  in  by  one  having  no  authority  to  do  so  although  connected  with 
the  corporation  was  sufficient  to  put  the  taker  on  inquiry  as  to  the  spurious 
nature  of  the  certificates. 

23  L.  R.  A.  95,  PEOPLE  ex  rel.  THURBER-WHYLAND  CO.  v.  BARKER,  141  N. 

Y.  118,  56  N.  Y.  S.  R.  586,  35  N.  E.  1073. 
Taxable  personalty,  and   deductions  allowable. 

Cited  in  People  ex  rel.  Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  526,  48  N.  Y. 
. iSupp.  553,  holding  foreign  corporation  taxable  on  credits  and  bills  receivable  on 
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business  clone  in  New  York ;  People  ex  rel.  Barney  v.  Barker,  16  App.  Div.  268, 
44  X.  Y.  Supp.  718,  holding  nonresident  not  entitled  to  exemption  from  taxation 
of  sum  invested  in  Xew  York,  merely  because  of  greater  indebtedness  to  citizens 
of  state;  People  ex  rel.  Lemmon  v.  Feitner,  167  X.  Y'.  9,  82  Am.  St.  Rep.  698,  60 
X.  E.  265,  holding  value  of  seat  in  stock  exchange  owned  by  nonresident  not  tax- 
able; Sprague  v.  Fletcher,  69  Vt.  81,  37  L.  R.  A.  844,  37  Pac.  239,  holding  invalid, 
statute  denying  right  to  nonresidents  only  of  deducting  debts  from  taxable  prop- 
erty; People  ex  rel.  Bird  v.  Barker,  145  N.  Y.  242,  39  X.  E.  1065,  holding  nonresi- 
dent special  partner  not  entitled  to  deduction  of  partnership  indebtedness  from 
sum  taxable. 

Cited  in  note  (60  L.  R.  A.  332)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation. 

Distinguished  in  People  ex  rel.  Hans  Rees  Sons  v.  Miller,  90  App.  Div.  594,  86 
X.  Y.  Supp.  193,  holding  in  the  computation  of  the  franchise  tax  on  the  assets 
of  a  domestic  corporation  doing  business  largely  in  another  state,  the  liabilities 
should  be  deducted  from  its  assets  and  the  value  of  the  good  will  be  added  to  the 
remainder  and  the  tax  imposed  on  the  portion  of  such  sum  employed  within 
the  state. 

Limited  in  People  ex  rel.  Hecker-Jones-Jewell  Mill.  Co.  v.  Barker,  147  X.  Y. 
34,  29  L.  R.  A.  395,  footnote  p.  393,  41  X.  E.  435,  Affirming  86  Hun,  152,  67  X. 
Y.  S.  R.'  756,  33  X.  Y.  Supp.  1019,  requiring  deduction  of  unpaid  part  of  purchase 
money  for  property  bought  in  state  by  foreign  corporation  in  determining  sum 
invested. 

23  L.  R.  A.  97,  Re  WORTHIXGTOX,  141  X.  Y.  9,  56  X.  Y.  S.  R.  561,  35  X.  E. 

929. 
Assignments    against    public    policy. 

Cited  in  Woodbridge  v.  Bockes,  59  App.  Div.  517,  69  X.  YT.  Supp.  417,  holding 
release  by  cestui  que  trust  of  accrued  income  valid;  Re  King,  110  Mich.  207,  68 
X.  W.  154,  holding  assignment  of  compensation  for  services  as  executrix  against 
public  policy. 
—  Unearned   salary   or   wages. 

Cited  in  People  ex  rel.  Schmitt  v.  Grout,  45  Misc.  508,  92  X.  Y.  Supp.  742, 
holding  an  assignment  by  a  public  officer  of  all  his  claims  against  the  city,  due 
or  to  become  due,  did  not  entitle  the  creditor  to  salary  earned  thereafter,  the 
assignment  being  invalid;  Thompson  v.  Interborough  Rapid  Transit  Co.  49 
Misc.  103,  96  X.  Y.  Supp.  416,  considering  the  validity  of  assignments  by  the 
employees  of  quasi-public  corporations  of  unearned  wages. 
Right  of  executor  to  commissions. 

Cited  in  People  ex  rel.  Andrews  v.  Cameron,  140  App.  Div.  83,  124  X.  Y.  Supp. 
949,  holding  that  commissions  of  temporary  administrators  while  unliquidated 
are  merely  inchoate,  unassignable  and  not  subject  of  taxation;  Oakeshott  v. 
Smith,  104  App.  Div.  388,  93  X.  Y.  Supp.  659,  holding  an  executor  is  not  entitled 
to  his  commissions  until  the  will  has  been  proved,  letters  testamentary  issued 
and  the  account  presented  and  passed  upon  by  the  surrogate;  Re  McCormick,  4ft 
Misc.  396,  94  X.  Y.  Supp.  1071,  on  the  determination  of  the  allowance  of  com- 
missions to  executors  who  discontinue  to  act  as  such  before  the  settlement  of  the 
estate. 

23  L.  R.  A.  99,  LIMBURG  v.  GERMAX  F.  IXS.  CO.  90  Iowa,  709,  48  Am.  St. 

Rep.  468,  57  X.  W.  626. 
Occupancy    within    terms    of    insurance    policy. 

Cited  in  Xames  v.  Dwelling  House  Ins.  Co.  95  Iowa,  650,  64  X.  W.  628,  holdiir 
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occupancy  of  house,  with  sole  intent  of  burning  property  therein,  not  occupancy 
within  terms  of  policy;  Des  Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co.  99  Iowa,  200, 
68  N.  W.  600,  holding  ice  house  not  vacant,  as  matter  of  law,  within  meaning  of 
policy,  because  nothing  therein  in  October  except  tools  and  small  quantity  of  ice; 
Connecticut  F.  Ins.  Co.  v.  Buchanan,  4  L.R.A.  (N.S.)  765,  73  C.  C.  A.  Ill,  141 
Fed.  882,  holding  the  conditions  respecting  the  use  and  occupation  of  a  school 
building  were  broken  where  it  was  used  for  the  temporary  storage  of  the  school 
library  and  the  effects  of  a  former  teacher  and  its  use  for  school  purposes  had 
been  suspended  indefinitely;  Cone  v.  Century  F.  Ins.  Co.  139  Iowa,  210,  117  N. 
W.  307,  on  a  change  in  the  use  and  occupation  of  premises  as  avoiding  insur- 
ance thereon  where  so  stipulated  in  the  policy. 

Cited  in  footnotes  to  Moody  v.  Amazon  Ins.  Co.  26  L.  R.  A.  313,  which  holds 
nonoccupancy  without  increase  of  risk  or  fraud  insufficient  to  avoid  policy;  Hen- 
derson Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which  holds  executor  liable  for  loss  of 
insurance  from  failure  to  apply  for  extension  of  vacancy  permit;  Home  Ins.  Co. 
v.  Hancock,  52  L.  R.  A.  665,  which  holds  house  not  vacant  because  custodian  has 
access  to  only  one  room ;  German  Ins.  Co.  v.  Russell,  58  L.  R.  A.  234,  which  holds 
policy  absolutely  forfeited  by  allowing  premises  to  remain  vacant  time  specified 
in  policy;  Hampton  v.  Hartford  F.  Ins.  Co.  52  L.  R.  A.  344,  which  holds  church 
building  kept  for  use  for  purposes  for  which  designed  not  vacant  and  unoccupied; 
Brehm  Lumber  Co.  v.  Svea  Ins.  Co.  68  L.R.A.  110,  which  holds  policy  on  shingle 
mill  and  dry  kiln  in  close  proximity  divisible  as  to  amounts  of  indemnity  and 
avoided  in  entirety  by  shutting  down  of  mill  without  permission,  though  shingles 
are  still  transferred  into  and  out  of  the  kiln. 

lii  nori  111;    instruction    of    court. 

Cited  in  World  Mut.  Ben.  Asso.  v.  Worthing,  59  Neb.  589,  81  N.  W.  620,  hold- 
ing failure  of  jury  to  follow  court's  instructions  reversible  error. 

23  L.  R.  A.  103,  WILKES  v.  DAVIES,  8  Wash.  112,  35  Pac.  611. 
Kinhls   of   owner  of  improvements   on   school   lands. 

Cited  in  Brummett  v.  Campbell,  32  Wash.  368,  73  Pac.  403,  holding  that  one 
lawfully  in  possession  of  school  lands,  and  having  improvements  thereon,  has 
right  as  against  subsequent  purchaser  to  retain  possession  until  paid  for. 

Cited   in   note    (70  L.R.A.   812)    on  right  of  one  who  buys,  or  makes   lawful 
entry  on,  public  land,  to  crops  and  improvements  placed  thereon  by  another, 
i 'iiiu-l  usi  \  «-IM-SS   of  prior   decisions  and   judgments. 

Cited  in  Furth  v.  Snell,  13  Wash.  665,  43  Pac.  935,  holding  that  where  evi- 
dence on  second  trial  is  substantially  same  as  on  first,  law  as  established  on 
facts  on  first  appeal  is  binding;  Isensee  v.  Austin,  15  Wash.  358.  46  Pac.  394, 
holding  assignees  barred  by  rule  of  res  judicata  as  to  defenses  available  to  as- 
signors in  former  action ;  Dunsmuir  v.  Port  Angeles,  Gas,  Water,  Electric  Light 
&  P.  Co.  30  Wash.  592,  71  Pac.  9,  holding  action  for  recovery  of  taxes  not  barred 
by  former  action  between  same  parties,  in  which  controversy  was  not  determined 
because  remedy  not  deemed  appropriate;  Clark  v.  Eltinge,  34  Wash.  330,  75  Pac. 
866,  on  the  conclusiveness  of  a  judgment  in  a  former  action  between  the  same 
parties  in  a  subsequent  suit;  Hammock  v.  Tacoma,  44  Wash.  628,  87  Pac.  924, 
holding  on  the  retrial  of  a  cr.use  the  holding  on  a  former  appeal  that  a  notice 
of  injury  due  to  a  defective  sidewalk  was  sufficient,  is  conclusive;  Crooker 
v.  Pacific  Lounge  &  Mattress  Co.  34  Wash.  198,  75  Pac.  632,  holding  where  on  a 
previous  appeal  of  an  action  by  a  servant  for  injuries  the  decision  that  defend- 
ant's motion  for  a  nonsuit  was  improperly  granted  is  conclusive  in  a  subse- 
quent appeal  on  a  different  issue  although  on  the  same  state  of  facts. 
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Cited  in  note  (34  L.  R.  A.  327)  on  conclusiveness  of  prior  decisions  on  sub- 
sequent appeals. 

23  L.  R.  A.  Ill,  ADAMS  v.  FIRST  NAT.  BANK,  113  N.  C.  332,  18  S.  E.  513. 
Settlement  of  accounts  with   banks. 

Cited  in  Hodgin  v.  Peoples'  Nat.  Bank,  124  N.  C.  543,  32  S.  E.  887,  holding 
deposit  of  individual  partner  not  applicable  to  indebtedness  of  firm  to  bank. 

Cited  in  note  (111  Am.  St.  Rep.  425)  on  bankers'  liens  not  founded  on  con- 
tract. 

Distinguished  in  Davis  v.  Industrial  Mfg.  Co.  114  N.  C.  333,  23  L.  R.  A.  325, 
19   S.  E.   371,  holding  receiver  of   insolvent   bank   in   settling  with  creditor  en- 
titled to  deduct  all  sums  for  which  he  is  debtor,  as  principal  or  surety. 
Partnership  debts  as  counterclaim   against  a  partner  personally. 

Cited  in  Davis  v.  Bessemer  City  Cotton  Mills,  102  C.  C.  A.  232,  178  Fed. 
794,  holding  the  liability  of  partners  for  the  partnership  debts  being  joint  and 
several,  a  debt  of  the  partnership  founded  on  a  contract  may  be  pleaded  as  a 
counterclaim  in  an  action  by  a  partner  on  a  debt  due  him  individually. 

23  L.  R.  A.  113,  Re  MUNICIPAL  SUFFRAGE  TO  WOMEN,  160  Mass.  586,  36 

N.  E.  488. 
Statutes  to  take  effect  upon  acceptance  by  vote  of  people. 

Cited  in  Owen  v.  Baer,  154  Mo.  509,  55  S.  W.  644,  holding  sewer  tax  law  ap- 
plicable to  cities  of  fourth  class,  upon  two-thirds  vote  in  favor  thereof,  uncon- 
stitutional; Graham  v.  Roberts,  200  Mass.  157,  85  N.  E.  1009,  holding  the  pro- 
visions of  an  act  amending  the  charter  of  a  city  so  as  to  provide  for  the  initia- 
tive and  referendum,  which  makes  the  effectiveness  of  the  act  depend  on  the 
acceptance  of  the  voters  of  the  city  is  not  unconstitutional,  it  being  a  matter  of 
local  concern. 

Cited  in  footnotes  to  State  ex  rel.  Witter  v.  Forkner,  28  L.  R.  A.  206,  which 
upholds  statute  requiring  consent  of  city  council  and  majority  of  electors  to 
suspension  of  penalties  of  prohibitory  liquor  law;  State  ex  rel.  Childs  v.  Cope- 
land,  34  L.  R.  A.  777,  which  holds  void,  local-option  law  granting  charter  power 
to  cities  of  certain  class,  to  take  effect  in  city  only  on  adoption  thereby. 

Cited  in  note  (114  Am.  St.  Rep.  319)  on  constitutionality  of  local  option  laws. 

Disapproved  in  Wright  v.  Cunningham,  115  Tenn.  462,  91   S.  W.  293,  holding 
an  act  amending  an  act  prohibiting  the  running  at  large  of  stock,  which  pro- 
vides that  the  act  shall  be  effective  only  on  the  adoption  by  the  voters  of  the 
county  is  unconstitutional  as  a  delegation  of  legislative  power. 
Delegation   of  power. 

Cited  in  Brodbine  v.  Revere,  182  Mass.  600,  66  N.  E.  607,  upholding  act  giv- 
ing metropolitan  park  commissioners  power  to  make  rules  for  regulation  of 
boulevards  within  their  care. 

23  L.  R.  A.   120,  CRUMLISH  v.  CENTRAL  IMPROV.  CO.  38  W.  Va.  390,  45 

Am.  St.  Rep.  872,  18  S.  E.  456. 
Payment    of    debt    by    volunteer. 

Cited  in  Sehoonover  v.  Osborne,  117.  Iowa,  438,  90  N.  W.  844,  holding  grantee 
of  land  redeeming  same  after  execution  sale  on  erroneous  judgment  not  volun- 
teer; S.  M.  Smith  Ins.  Agency  v.  Hamilton  F.  Ins.  Co.  69  W.  Va.  134,  71  S.  E. 
194,  holding  that  stranger  who  pays  another's  debt,  which  payment  is  not  ratified 
by  debtor,  may  sue  debtor  as  equitable  assignee  of  debt. 

Cited  in  footnotes  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle.  52. 
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L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
for  paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work;  People's  &  D.  Bank  v.  Craig,  52  L.  R.  A.  872,  which  holds  remittance  to 
owner  of  amount  of  note  by  one  receiving  for  collection,  out  of  his  own  funds, 
constitutes  payment  by  volunteer;  Marshall  v.  Bullard,  54  L.  R.  A.  862,  which 
holds  third  person's  part  payment  of  judgment  sufficient  consideration  for  re- 
lease of  balance;  Jackson  v.  Pennsylvania  R.  Co.  55  L.  R.  A.  87,  which  holds- 
accord  and  satisfaction  with  third  person,  authorized  or  ratified  by  debtor,  pre- 
vents action  by  creditor. 

Cited  in  notes    (100  Am.  St.  Rep:  307)    on  accord  and  satisfaction;    (10  Eng.. 
Rul.  Cas.  410)   as  to  payment  of  debt  by  stranger. 
Kiulit    to  subrogation. 

Cited  in  Irvine  v.  Kearney  County,  75  Fed.  767,  holding  purchaser  of  void! 
bonds  entitled  to  subrogation  to  rights  of  holders  of  warrants  for  which  bonds, 
were  issued;  Bates  v.  Swiger,  40  W.  Va.  429,  21  S.  E.  874,  holding  one  offi- 
ciously paying  debt  of  another  as  stranger  not  entitled  to  subrogation;  Hawker 
v.  Moore,  40  W.  Va.  52,  20  S.  E.  848,  upholding  right  of  cosurety  to  subrogation; 
Davis  v.  Schlemmer,  150  Ind.  477,  50  N.  E.  373,  holding  that  replevin  bail  sign- 
ing bond  at  request  of  one  not  a  party  may  be  entitled  to  subrogation  on  pay- 
ment of  judgment;  Gray  v.  Zellmer,  66  Kan.  518,  72  Pac.  228,  denying  subro- 
gation to  rights  of  prior  mortgagee,  where  mortgage  paid  without  mortgagor's- 
knowledge  out  of  proceeds  of  subsequent  invalid  mortgage;  Charnock  v.  Jones,. 
22  S.  D.  135,  16  L.R.A.(N.S-)  235,  115  N.  W.  1072,  holding  that  one  paying  note 
of  another  by  mistake  is  not  entitled  to  be  subrogated  to  rights  of  payee. 

Annotation  cited  in  Potter  v.  Lohse,  31  Mont.  96,  77  Pac.  419,  as  to  what  the 
rights  of  subrogation  and  equitable  assignment  are  founded  upon. 

Cited  in  footnotes  to  Faires  v.  Cockrill,  28  L.  R.  A.  528,  which  denies  right 
to  contribution  or  subrogation  between  co-obligors  on  written  contract;  Union 
Mortg.  Bkg.  &  T.  Co.  v.  Peters,  30  L.  R.  A.  829,  which  authorizes  subrogation  of 
one  advancing  money  at  debtor's  instance  for  use  in  paying  prior  security; 
Meeker  v.  Larson,  57  L.  R.  A.  901,  which  denies  right  of  one  furnishing  money 
to  discharge  mortgage,  to  be  subrogated  to  mortgagee's  rights. 

Cited  in  notes  (68  L.R.A.  514)  on  extinction  of  judgments  against  principals 
by  sureties'  payment;  (16  L.R.A. (N.S.)  233)  on  subrogation  of  one  paying 
stranger's  debt;  (16  L.R.A. (N.S.)  474)  on  right  of  assignee  of  equity  of  re- 
demption procuring  discharge  of  mortgage,  to  subrogation  or  revival  as  against 
junior  lien;  (99  Am.  St.  Rep.  494)  on  right  of  subrogation. 
Effect  to  be  given  foreign  judgment. 

Cited  in  Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va.  537,  29  S.  E.  1006, 
holding  foreign  judgment,  in  absence  of  fraud,  conclusive  on  collateral  attack;. 
Winham  v.  Kline,  77  Mo.  App.  47,  holding  foreign  judgment,  obtained  on  per- 
sonal service,  binding  on  parties;  American  Mut  L.  Ins.  Co.  v.  Mason,  159  Ind. 
17,  64  N.  E.  525,  holding  judgment  of  foreign  court  having  jurisdiction  of  sub- 
ject-matter and  persons  not  open  to  collateral  attack. 

Cited  in  note    (103  Am.  St.  Rep.  308,  319)    on  judgments  of  courts  of  other 
states. 
Erroneous   judgments. 

Cited  in  Maxwell  v.  Leeson,  50  W.  Va.  369,  88  Am.  St.  Rep.  875,  40  S.  E. 
420,  holding  erroneous  judgment  on  scire  facias  not  void  as  original  judgment 
where  it  awarded  execution. 

Cited  in  note  (16  L.R.A.  233)  on  validity  of  personal  judgments  rendered 
upon  constructive  service. 
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•Question    of    payment    for    jnry. 

Cited  in  First  Nat.  Bank  v.  School  Dist.  No..  1,  6  Wyo.  491,  46  Pac.  1090,  re- 
fusing to  reverse  verdict  of  payment  of  note,  sustained  by  sufficient  evidence. 
Rig-lit   of   corporation   officers   to   compensation. 

Cited  in  Ravenswood  &  S.  G.  R.  Co.  v.  Woodyard,  46  W.  Va.  561,  33  S.  E. 
285,  holding  compensation  for  president  or  director  of  private  joint  stock  cor- 
poration not  allowable  except  by  vote  of  stockholders;  Silverton  Min.  Co.  v. 
Haughwout,  44  Colo.  175,  96  Pac.  975,  on  liability  of  corporation  for  services 
performed  by  officials. 

Cited  in  footnotes  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  offi- 
cers to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights; 
Huffaker  v.  Germania  Safety  Vault  &  T.  Co.  46  L.  R.  A.  384,  which  holds  di- 
rectors entitled  to  compensation  for  extraordinary  services  performed  without 
•contract,  by  which  company  saved  from  bankruptcy;  Bassett  v.  Fairchild,  52 
L.  R.  A.  611,  which  sustains  director's  right,  without  direct  contract,  to  com- 
pensation for  services  not  connected  with  office. 

Cited  in  notes  (136  Am.  St.  Rep.  916)  on  right  of  corporate  officers  to  com- 
pensation for  services  rendered;  (7  Eng.  Rul.  Cas.  611)  on  service  by,  and  re- 
muneration of,  directors  of  corporation. 

23  L.  R.  A.  135,  COTE  v.  MURPHY,  159  Pa.  420,  39  Am.  St.  Rep.  686,  28  Atl. 

190. 
I  ii  \\  I  ii  I   and  unlawful  combinations. 

Followed  in  Buchanan  v.  Kerr,  159  Pa.  434,  28  Atl.  195,  upholding  action  of 
association  of  employers  refusing  to  sell  material  to  person  acceding  to  demand 
for  advance  in  wages. 

Cited  in  Macauley  Bros.  v.  Tierney,  19  R.  I.  263,  37  L.  R.  A.  461,  61  Am.  St. 
Rep.  770,  33  Atl.  1,  holding  agreement  of  members  of  association  not  to  deal 
Avith  wholesalers  selling  to  persons  not  members  of  association  not  conspiracy ; 
Patterson  v.  Building  Trades  Council,  11  Kulp,  22,  enjoining  boycott  by  labor 
•organization  against  manufacturer  of  building  materials;  Marietta  Casting  Co. 
v.  Thuma,  20  Lane.  L.  Rev.  192,  28  Pa.  Co.  Ct.  260,  holding  that  court  will 
<?njoin  organization  of  strikers  from  threatening  or  otherwise  interfering  with 
^\vorkmen  taking  their  places;  Westmoreland  Coal  Co.  v.  McCartney,  20  Pa.  Dist. 
H.  59,  holding  that  striking  miners  who  by  threats  and  physical  force  prevent 
others  from  working  will  be  enjoined;  State  Line  &  S.  R.  Co.  v.  Brown,  11  Pa. 
Dist.  R.  513,  on  it  being  the  indefeasible  right  of  laborers  to  work  for  whom 
they  please  and  for  whatever  wages  they  may  fix;  L.  D.  YVillcutt  v.  Sons  Co.  v. 
Driscoll,  200  Mass.  135.  23  L.R.A.(X.S.)  1251,  85  X.  E.  897  (dissenting  opinion), 
on  right  of  labor  unions  to  carry  on  a  successful  strike  by  means  of  fines  and 
withdrawal  of  membership  of  member  who  fail  to  obey  strike  order;  Morris 
Bun  Coal  Min.  Co.  v.  Guy,  14  Pa.  Dist.  R.  605,  30  Pa.  Co.  Ct.  649,  holding  the 
members  of  a  union  would  not  be  enjoined  from  attempting  to  persuade  others 
"from  working  for  the  petitioner  where  no  acts  of  intimidation  or  threats; 
Marietta  Casting  Co.  v.  Thuma,  12  Pa.  Dist.  R.  555,  holding  the  striking  members 
•of  a  union  would  be  enjoined  from  interfering  with  others  working  for  the 
•employer  by  intimidation  and  threats;  Lefebore  v.  Knott,  32  Rap.  Jud.  Quebec, 
32  C.  S.  449,  holding  an  agreement  of  employers  to  lock  out  members  of  a  union 
in  case  they  strike  is  not  unlawful  as  a  combination  in  restraint  of  trade; 
Patterson  v.  Building  Trade  Council,  11  Pa.  Dist.  R.  507,  on  when  combinations 
are  criminal  in  nature;  Wilson  v.  Hey,  232  111.  399,  16  L.R.A.(X.S.)  97,  122  Am. 
.St.  Rep.  119,  83  X.  E.  928,  13  Ann.  Cas.  82  (dissenting  opinion),  on  it  being 
proper  for  two  or  more  persons  to  agree  to  refrain  from  dealing  with  another 


10G9  L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.R.A.  13» 

and  giving  notice  to  others  that  they  have  so  agreed;  Parkinson  Co.  v.  Building 
Trades  Council,  154  Cal.  608,  21  L.R.A.  (N.S.)  564,  98  Pac.  1027,  16  Ann.  Cas. 
1165  (opinion  dissenting  in  part),  on  it  being  unlawful  for  one  party  to  attempt, 
to  acquire  a  benefit  from  another  by  demanding  that  a  third  party  withdraw 
his  patronage  from  the  former  by  threats  of  the  penalty  of  losing  the  latter'a- 
services;  Patterson  v.  Building  Trades  Council,  11  Pa.  Dist.  R.  505,  holding  that 
a  boycott  notice  sent  out  by  a  labor  union  which  tended  to  deter  others  from, 
accepting  employment  with  the  person  boycotted  was  an  illegal  threat;  Ercl- 
mann  v.  Mitchell,  10  Pa.  Dist.  R.  711,  as  to  the  constitutionality  of  acts  re- 
lieving workmen  from  criminal  prosecution  for  strikes. 

Cited  in  footnotes  to  Ertz  v.  Produce  Exchange,  48  L.  R.  A.  90,  which  holds 
malicious,  conspiracy  to  injure  dealer  by  inducing  other  people  not  to  deal  with 
him;  Jackson  v.  Stanfield,  23  L.  R.  A.  588,  which  holds  combination  of  retail 
lumber  dealers  to  destroy  business  of  brokers  by  compelling  refusal  of  sales  to 
them,  actionable. 

Cited  in  notes  (62  L.R.A.  711)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be;  (103  Am.  St.  Rep.  494)  on  boycotting. 

Distinguished  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  40,  7  Northamp- 
ton Co.  Rep.  261,  and  O'Neil  v.  Behanna,  182  Pa.  245,  38  L.  R.  A.  386,  61  Am. 
St.  Rep.  702,  37  Atl.  843,  holding  display  of  force  by  strikers  to  intimidate 
newly  employed  men,  illegal;  Vegelahn  v.  Gunter,  167  Mass.  99,  35  L.  R.  A. 
724,  a'7  Am.  St.  Rep.  443,  44  N.  E.  1077,  holding  maintenance  of  patrol  in  front 
of  factory,  in  connection  with  social  pressure  and  threats,  unlawfiil ;  Brown  v. 
Jacobs'  Pharmacy  Co.  115  Ga.  450,  57  L.  R.  A.  557,  90  Am.  St.  Rep.  126,  41 
S.  E.  553,  holding  combination  of  merchants  to  compel  another  dealing  in  simi- 
lar goods  to  sell  at  prices  fixed  by  it,  enjoinabie;  Martell  v.  White,  185  Mass. 
262,  64  L.  R.  A.  264,  69  N.  E.  1085,  holding  action  for  damages  maintainable  by 
quarry  owner  against  members  of  voluntary  association  imposing  fine  on  any 
member  dealing  with  him. 

23  L.  R.  A.  139.  PEOPLE  ex  rel.  BRADLEY  v.  ILLINOIS  STATE  REFORMA- 
TORY, 148  111.  413,  36  N.  E.  76. 
State     reformatories. 

Cited  in  Henderson  v.  People,  165  111.  611,  46  N.  E.  711,  holding  state  re- 
formatory not  a  penitentiary;  Marshall  v.  Illinois  State  Reformatory,  201  111. 
16,  66  N.  E.  314.  holding  state  reformatory  to  be  penal  institution. 

Cited  in  footnote  to  Re  Sanders,  23  L.  R.  A.  603,  which  denies  probate  court's 
power   to   commit   infant   to   reform   school   for   specific   crime   without   previous 
conviction. 
Indeterminate    sentences. 

Cited  in  Murphy  v.  Com.  172  Mass.  275,  43  L.  R.  A.  159,  70  Am.  St.  Rep. 
266,  52  N.  E.  505.  holding  duration  of  indeterminate  sentence  not  uncertain: 
People  ex  rel.  Abrams  v.  Fox,  77  App.  Div.  250,  79  N.  Y.  Supp.  56,  upholding 
vagrancy  law  permitting  prisoner's  earlier  discharge  in  case  of  not  having  been 
previously  convicted;  Miller  v.  State,  149  Ind.  616,  40  L.  R.  A.  112,  49  N.  E. 
894,  holding  that  act  providing  for  indeterminate  sentence  to  reformatory  does 
not  authorize  cruel  and  unusual  punishment;  State  v.  Page,  60  Kan.  667,  57 
Pac.  514,  upholding  act  providing  for  indeterminate  sentence;  People  ex  rel, 
Clark  v.  Sing  Sing  Prison,  39  Misc.  117,  78  N.  Y.  Supp.  907,  upholding  act  pro- 
viding for  indeterminate  sentence  for  felons,  not  to  exceed  maximum  term;  Wilson 
v.  Com.  141  Ky.  348,  132  S.  W.  557,  holding  that  statute  of  1910,  providing  for  in- 
determinate sentence  does  not  deprive  defendant  of  his  right  of  trial  by  jury, 
nor  encroach  on  powers  of  judiciary;  People  v.  Deluce,  237  111.  548,  86  N.  E.  1080,, 
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holding  an  indeterminate  sentence  act  is  not  unconstitutional  on  the  grounds  that 
the  punishment  is  not  proportionate  to  the  nature  of  the  offense;  State  v.  Perkins, 
143  Iowa,  60,  21  L.R.A.(X.S.)  93$,  120  X.  W.  62,  holding  where  a  statute  existed 
providing  that  the  term  of  sentence  should  not  be  fixed  but  should  not  exceed  the 
maximum  term  provided  for  such  offense  the  sentencing  of  a  criminal  for  a  definite 
period  which  was  less  than  the  maximum  provided  by  the  statute  was  harmless 
«rror;  Re  Duff,  141  Mich.  625,  105  X.  W.  138,  holding  the  fixing  of  a  maximum 
sentence  where  the  statute  provides  for  an  indeterminate  sentence  is  void  and 
•confers  no  right  on  the  prisoner  to  a  discharge  at  the  expiration  of  such 
term  where  the  maximum  for  such  a  crime  is  fixed  by  statute;  Re  Marlow. 
75  X.  J.  L.  405,  68  Atl.  171,  holding  an  act  providing  for  the  management  of 
a  reformatory  is  not  unconstitutional  because  it  provides  for  no  sentence  ex- 
cept for  the  maximum  term  and  the  discharge  of  prisoners  at  the  discretion  of 
the  commissioners  before  the  expiration  thereof. 

Distinguished  in  Be  Lorkowski,  94  Mo.  App.  634,  68  S.  W.  610,  holding  pro- 
vision in  act  authorizing  indefinite  sentence  of  one  convicted  of  crime  unconsti- 
tutional. 
Right    of    jury    to    fix    punishment. 

Cited  in  State  v.  Hamey,   168  Mo.   178,  57  L.  R.  A.  852,   footnote  p.  846,  67 
S.  W.  620,  denying  right  under  Constitution  to  have  jury  assess  punishment  in 
criminal  cases. 
Validity   si  ml    construction   of   reformatory   acts. 

Cited  in  Bartley  v.  People,  156  111.  241,  40  X.  E.  831,  upholding  constitution- 
ality of  Illinois  reformatory  act;  George  v.  People,  1Q7  111.  464,  47  N.  E.  741, 
upholding  right  of  legislature  to  grant  penitentiary  commissioners  discretionary 
power  to  parol  prisoners;  People  ex  rel.  Martin  v.  Mallary,  195  111.  589,  88 
Am.  St.  Rep.  212,  63  X.  E.  508,  holding  section  of  act  authorizing  transfer  of 
prisoner  in  state  reformatory  to  penitentiary,  by  managers  of  reformatory,  un- 
constitutional; Sullivan  v.  People,  156  111.  96,  40  X.  E.  288,  holding  provision 
in  reformatory  act,  requiring  finding  of  age  of  defendant  by  jury,  applicable  only 
to  minors;  People  v.  Smith,  253  HI.  286,  97  X.  E.  649,  holding  that  purpose 
of  Reformatory  act  was  to  give  minor  indeterminate  sentence  and  not  to 
empower  judge  to  fix  term;  People  v.  Huff,  249  111.  166,  C4  X.  E.  61,  holding 
that  State  Reformatory  act  is  constitutional  although  it  applies  only  to  minor 
male  offenders  as  difference  between  sexes  is  good  basis  upon  which  to  rest 
classification  for  purpose  of  legislation;  People  v.  Joyce,  246  111.  131,  92  X.  E. 
J607,  20  Ann.  Cas.  472,  holding  that  parole  act  of  1899,  is  constitutional. 

Cited  in  notes   (18  L.R.A.(X.S-)   891,  894)   on  restraint  on  freedom  as  impair- 
ment of  child's   constitutional   rights;    (120   Am.   St.   Rep.  957,   958)    on   consti- 
tutionality of  statutes  concerning  reformatories  and  juvenile   courts. 
Acts    partly    unconstitutional. 

Cited  in  Xoel  v.  People,  187  111.  597,  52  L.  R.  A.  291,  79  Am.  St.  Rep.  238, 
58  X-  E.  616,  upholding  portion  of  pharmacy  act  requiring  registration,  although 
unconstitutional  in  another  respect;  Re  Linden,  112  Wis.  525,  88  X.  W.  645, 
holding  that  constitutionality  of  provision  of  act  allowing  transfer  of  prisoners 
from  one  institution  to  another  may  be  considered  independently  of  general  stat- 
ute relating  to  indeterminate  sentences. 
Validity  of  act  providing  for  the  imposition  of  the  maximum  penalty. 

Cited  in  Arcola  v.  Wilkinson,  233  111.  253,  84  X.  E.  264,  holding  an  ordinance 
by  imposing  the  maximum  fine  permitted  by  the  statute  for  the  illegal  sale 
of  intoxicating  liquors  does  not  violate  the  constitutional  provision  that  all 
penalties  shall  be  proportionate  to  the  offence. 
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Determination  of  constitutionality  of  statute  on  habeas  corpus  proceed- 
ings. 

Cited  in  People  ex  rel.  Frank  v.  Pease,  3  111.  C.  C.  129,  holding  the  con- 
:  stitutionality  of  statutes  might  be  determined  on  habeas  corpus  proceedings. 

23  L.  R.  A.  144,  SENATE  OF  HAPPY  HOME  CLUB  v.  ALPENA  COUNTY,  99 

Mich.  117,  57  N.  W.  1101. 
'  Treatment   of  persons   convicted   of   drunkenness. 

Cited  in  footnotes  to  Baltimore  v.  Keeley  Institute,  27  L.  R.  A.  646,  which 
holds  valid,  act  authorizing  treatment  of  habitual  drunkard  at  expense  of  county 
or  city  of  residence;  Re  House,  33  L.  R.  A.  832,  which  sustains  right  to  use 

•county  funds  to   pay  for  cure  of  indigent   inebriates   in   private  establishment; 
Wisconsin  Keeley  Inst.  Co.  v.  Milwaukee  County,  36  L.  R.  A.  55,  which  holds 
invalid,   statute  for  treatment  of   habitual   drunkards   at   private   institution   at 
county  expense. 
Commitment    of    prisoners    to    private    institutions    or    individuals. 

Cited  in  footnotes  to  Farmer  v.  St.  Paul,  33  L.  R.  A.  199,  which  denies  right 
to  select  as  workhouse,  house  under  control  of  religious  society;  Simmons  v. 
Georgia  Iron  &  Coal  Co.  61  L.  R.  A.  739,  which  denies  right  to  work  convicts 

:in  private  chain  gangs  controlled  by  private  individuals. 
Delegation    of    power. 

Distinguished  in  Hurst  v.  Warner,  102  Mich.  245,  26  L.  R.  A.  492,  47  Am. 
St.  Rep.  525,  60  N.  W.  440,  sustaining  right  to  delegate  to  state  board  of  health 
power  to  establish  quarantine  system  with  inspection  of  persons  and  baggage 
from  places  where  contagious  disease  is  known  to  exist. 

23  L.  R.  A.  146,  HOWSMON  v.  TRENTON  WATER  CO.  119  Mo.  304,  41  Am.  St. 

Rep.  654,  24  S.  W.  784. 
Rights  and  liabilities  of  third   persons  on   contracts. 

Cited  in  Porter  v.  Woods,  138  Mo.  554,  39  S.  W.  794,  holding  action  maintain- 
able against  third  party  by  holder  of  note  made  solely  for  his  benefit;  Harberg 
v.  Arnold,  78  Mo.  App.  239,  and  Hicks. v.  Hamilton,  144  Mo.  500,  66  Am.  St. 
Rep.  641,  46  S.  W.  432,  holding  grantee  assuming  mortgage  debt  not  liable 
for  deficiency,  if  prior  grantor  is  not  liable  therefor;  Crone  v.  Stinde,  156  Mo. 
268,  55  S.  W.  863,  holding  contrary  to  and  overruling  the  preceding  case;  Mc- 
Kay v.  Ward,  20  Utah,  183,  46  L.  R.  A.  633,  57  Pac.  1024  (dissenting  opinion), 
majority  holding  assumption  of  mortgage  debt  as  part  consideration  for  purchase 
renders  grantee  personally  iiable  on  debt,  although  prior  grantor  was  not;  St. 
Louis  use  of  Glencoe  Lime  &  Cement  Co.  v.  Von  Phul,  133  Mo.  572,  54  Am.  St. 
Rep.  695,  34  S.  W.  843,  holding  person  laboring  in  or  furnishing  material  for 
improvement  of  city  streets  entitled  to  benefit  of  bond  by  contractor  to  city; 
Devers  v.  Howard,  144  Mo.  678,  46  S.  W.  625,  holding  action  maintainable  by 
material  men  against  contractor's  bondsmen  on  failure  to  pay  for  material  used 
on  city  work;  Montgomery  v.  Rief,  15  Utah,  500,  50  Pac.  623,  holding  con- 
tractor's bondsmen  not  liable  to  material  men,  where  bond  is  given  for  benefit 
of  state;  United  States  use  of  Dishman  v.  Rundle,  27  Wash.  12,  67  Pac.  395, 
upholding  right  of  action  under  Federal  statute  giving  material  men  right  to 
sue  on  contractor's  bond  in  name  of  United  States;  Carpenter  v.  Reliance  Realty 
Co.  103  Mo.  App.  502,  77  S.  W.  1004,  holding  adjacent  owner  not  entitled  to 
benefit  of  bond  by  contractor  to  protect  adjoining  property  while  excavating; 
Lewis  v.  Brookdale  Land  Co.  124  Mo.  685,  28  S.  W.  324,  holding  action  not 
^maintainable  for  rescission  by  purchasers  of  lots  on  breach  of  contract  between 
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land  company  and  third  party;  State  v.  St.  Louis  &  S.  F.  R.  Co.  125  Mo.  617, 
28  S.  W.  1074,  holding  action  not  maintainable  by  third  party  on  agreement  by 
one  to  "save  harmless"  the  other;  American  Bank  v.  Klock.  58  Mo.  App.  347, 
holding  that  third  party  has  no  greater  right  against  grantee  of  mortgage  debt, 
assuming  to  pay  on  taking  deed,  than  original  grantor;  Street  v.  Goodale,  77 
Mo.  App.  321,  holding  action  by  payee  against  bank  not  warranted  by  promise 
of  bank  to  pay  checks  of  customer;  Rothwell  v.  Skinker,  84  Mo.  App.  177,  hold- 
ing action  maintainable  by  contractor  against  third  person  for  whose  benefit 
contract  sued  upon  was  made;  Leckie  v.  Bennett,  160  Mo.  App.  158,  141  S. 
W.  706,  holding  that  where  person  sold  articles  to  copartnership  which  sub- 
sequently sold  out  to  corporation,  latter  assuming  payment  of  such  person's 
account,  action  is  maintainable  by  such  seller  against  corporation:  White- 
cotton  v.  St.  Louis  &  H.  R.  Co.  104  Mo.  App.  72,  78  S.  W.  318,  holding  that  one 
not  a  party  to  a  contract  nor  for  whose  its  benefit  it  was  made  cannot  set  up 
a  breach  of  such  contract  as  a  defense  in  an  action  by  a  party;  Scheele  v.  La- 
fayette Bank,  120  Mo.  App.  621,  97  S.  W.  621,  holding  where  an  insured  as- 
signed a  policy  of  insurance  to  a  bank  to  secure  certain  notes  on  the  agree- 
ment that  the  bank  should  have  a  certain  part  thereof  with  the  balance  to  the 
daughter  of  the  insured  and  that  the  bank  should  pay  the  premiums,  an  action 
may  be  maintained  by  the  daughter  for  a  failure  of  the  bank  to  do  its  part; 
St.  Louis  v.  G.  H.  Wright  Contracting  Co.  202  Mo.  466,  119  Am.  St.  Rep.  810, 
101  S.  W.  6,  holding  where  a  city  contracted  with  a  paving  company  for  the 
paving  of  certain  streets  and  the  company  gave  a  bond  for  the  performance 
of  the  work  which  provided  that  mechanics  and  others  named  could  sue  there- 
on in  their  own  name,  when  the  paving  company  failed  to  perform  the  con- 
tract the  city  could  not  maintain  an  action  on  the  bond  as  trustees  for  the 
property  owners  taxed  for  the  work  for  the  loss  occasioned  by  the  failure  to. 
perform. 

Cited    in    notes    (25    L.R.A.    260,    269)    on    right    of    third    party    to    sue    on> 
contract  made  for  his  benefit;    (71  Am.  St.  Rep.   187,   188,  190,   191,  192,   197) 
on  right  of  third  person  to  sue  on  contract  made  for  his  benefit. 
Liability    for   failure    to   supply   \vater    or    sas. 

Cited  in  Boston  Safe-Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240;  House 
v.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R.  A.  533.  footnote  p.  532,  31 
S.  W.  179;  Nichol  v.  Huntington  Water  Co.  53  W.  Va.  354,  44  S.  E.  290;  Bush 
v.  Artesian  Hot  &  Cold  Water  Co.  4  Idaho.  622,  95  Am.  St.  Rep.  161,  43  Pac. 
69, — denying  liability  under  contract  with  city,  of  water  company  for  loss  of 
citizen's  property  by  fire;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal. 
178,  64  L.  R.  A.  235,  footnote  p.  231,  100  Am.  St.  Rep.  107,  75  Pac.  773,  hold- 
ing contract  to  compensate  municipality  for  loss  of  property  by  fire  from  negli- 
gent failure  to  furnish  water  not  shown  by  mere  acceptance  of  payment  for 
furnishing  of  water  for  general  fire  purposes;  Greenville  Water  Co.  v.  Beck- 
ham,  55  Tex.  Civ.  App.  92,  118  S.  W.  889,  holding  that  water  company  is 
not  liable  to  citizen  for  loss  by  fire  because  of  its  breach  of  contract  to  supply 
water  to  municipality  for  fire  purposes;  Lutz  v.  Tahlequah  Water  Co.  29 
Okla.  180,  36  L.R,A.(N.S.)  573,  118  Pac.  128,  holding  that  taxpayer  cannot 
recover  against  waterworks  company  for  loss  by  fire  resulting  from  failure  of 
company  to  perform  contract  with  city  to  furnish  water  for  fire  purposes; 
German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co.  42  L.R.A.  (N.S.)  1006,  99- 
C.  C.  A.  258,  174  Fed.  766;  Metropolitan  Trust  Co.  v.  Topeka  Water  Co.  132 
Fed  703;  Peck  v.  Sterling  Water  Co.  118  111.  App.  536;  Allen  &  C.  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.  113  La.  1112:  68  L.R.A.  660,  104  Am.  St.  Rep.  525. 
37  So.  980,  2  Ann.  Cas.  471;  Hone  v.  Presque  Isle  Water  Co.  104  Me.  228.. 
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21  L.R.A.  (N.S.)  1027,  71  Atl.  769;  Metz  v.  Cape  Giardeau  Waterworks  & 
Electric  Light  Co.  202  Mo.  338,  100  S.  W.  651;  Houck  v.  Cape  Girardeau 
Waterworks  &  Electric  Light  Co.  215  Mo.  476,  114  S.  W.  1098;  Ancrum  v. 
Camden  Water,  Light  &  Ice  Co.  82  S.  C.  299,  21  L.R.A.  (N.S.)  1034.  64  S. 
E.  151;  Lovejoy  v.  Bessemer  Waterworks  Co.  146  Ala.  379,  6  L.R.A. (N.S.) 
431,  41  So.  76,  9  Ann.  Cas.  1068, — holding  no  right  of  action  exists  on  the  part 
of  a  resident  against  a  water  company  for  damages  for  a  loe.s  by  fire  on  the 
failure  of  the  water  company  to  furnish  an  adequate  supply  under  a  contract 
with  city;  Holloway  v.  Macon  Gaslight  &  Water  Co.  132  Ga.  394,  64  S.  E. 
330,  holding  a  tort  action  would  not  lie  on  behalf  of  a  resident  of  a  city 
for  a  loss  by  fire  due  to  the  failure  of  a  water  company  to  furnish  an  ade- 
quate supply  in  accordance  with  the  terms  of  its  contract  with  the  city; 
Woodbury  v.  Tampa  Waterworks  Co.  57  Fla.  262,  21  L.R.A.(N.S-)  1042,  49 
So.  559,  on  the  right  of  an  individual  to  recover  for  damage  to  property  from 
fire  due  to  the  failure  of  a  water  company  to  furnish  an  adequate  supply  of 
water  under  contract  with  the  city  as  not  being  founded  on  such  contract. 

Cited  in  footnotes  to  Watson  v.  Needham,  24  L.  R.  A.  287,  which  holds  mu- 
nicipality liable  for  failure  to  furnish  water  supply  according  to  contract  for 
steam  heating  in  green  house;  Capital  City  Water  Co.  v.  State,  29  L.  R.  A.  743, 
which  upholds  right  to  forfeit  water-works  charter  for  failure  to  supply  water 
according  to  contract;  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  30  L.  R.  A.  660, 
which  denies  liability  of  city  for  damage  by  fire  due  to  its  failure  to  maintain 
sufficient  water  works;  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A. 
92,  which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified 
by  inadequacy  of  supply;  Coy  v.  Indianapolis  Gas  Co.  36  L.  R.  A.  535,  which 
holds  sickness  and  death  of  children  from  failure  to  furnish  gas  for  fuel,  ele- 
ment of  damages;  Gorrell  v.  Greensboro  Water  Supply  Co.  46  L.  R.  A.  513, 
which  sustains  right  of  action  by  citizen  for  breach  of  water  company's  con- 
tract to  supply  sufficient  water  to  prevent  loss  by  fire;  Middlesex  Water  Co.  v. 
Knappmann  Whiting  Co.  49  L.  R.  A.  572,  which  holds  water  company  failing  to 
supply  sufficient  water  for  fire  purposes  liable  to  consumer  for  loss  of  property 
by  fire;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  64  L.R.A.  231,  which  holds 
contract  by  water  company  to  compensate  municipality  for  loss  of  property 
by  fire  due  to  negligent  failure  to  furnish  water  not  established  by  mere 
acceptance  of,  and  payment  for,  service  of  such  company  in  the  furnishing  of 
water;  Allen  &  Currey  Mfg.  Co.  v.  Shreveport  Waterworks  Co.  68  L.R.A.  650, 
which  denies  citizen's  right  of  action  against  water  company  for  destruction 
of  property  by  fire  because  of  failure  to  keep  fire  hydrants  in  good  condition. 

Cited  in  notes  (61  L.R.A.  96,  98)  on  establishment  and  regulation  of  munici- 
pal water  supply;  (21  L.R.A.(N.S-)  469)  on  liability  for  damages  from  shut- 
ting off  water  or  gas;  (21  L.R.A.(N.S.)  1021)  on  right  of  action  of  property 
owner  against  water  company  for  breach  of  contract  obligation  to  municipal- 
ity to  supply  sufficient  water  for  fire  purposes;  (22  L.R.A. (N.S.)  590)  on  loss 
of  profits  as  element  of  damages  for  cutting  off  heat,  water,  or  gas;  (25  L.R.A. 
(N.S.)  241)  on  municipal  liability  for  tort  in  connection  with  waterworks: 
(30  L.R.A.(N.S-)  527)  -on  liability  of  water  company  for  burning  of  municipal 
property  in  consequence  of  insufficient  pressure;  (36  L.R.A.(N.S-)  1046)  on 
duty  under  contract  with  consumer  to  supply  water  for  extinguishing  fires; 
(81  Am.  St.  Rep.  480,  481,  482)  on  liability  of  water  companies. 

Disapproved  in  Mugge  v.  Tampa  Waterworks  Co.  52  Fla.  378,  6  L.R.A.(N.S.) 
1176,  42   So.   81,  holding  a  water  company  which  has  entered  into  a   contract 
with   a   municipality   to    furnish    an   adequate   supply   of   water    for   the    extin- 
guishment of   fires  in  consideration  of   a  grant  of   special   privileges  and   fran- 
L.R.A.  An.  Vol.  III.—- 68. 
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chises  is  liable  to  a  private  citizen  whose  property  is  destroyed  because  of  the 
inadequate  water  supply. 

23  L.  R.  A.   152,  ODOM  v.  ST.  LOUIS  SOUTHWESTERN  R.  CO.  45  La.  Ann. 

1201,  14  So.  734. 
Injuries    received    in    boarding;    and    leaving;    trains. 

Cited  in  Caruth  v.  Texas  &  P.  R.  Co.  45  La.  Ann.  1231,  14  So.  736,  holding  car- 
rier liable  for  injuries  received  by  passenger  while  alighting  from  train  suddenly 
starting;  Brashear  v.  Houston  C.  A.  &  N.  R.  Co.  47  La.  Ann.  738,  28  L.  R.  A. 
812,  49  Am.  St.  Rep.  382,  17  So.  260,  holding  action  maintainable  for  injury  to 
passenger  alighting  from  moving  train  at  station  called,  at  which  train  did  not 
stop;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  55  Kan.  500,  40  Pac.  919,  holding 
question  of  plaintiff's  contributory  negligence  in  alighting  from  moving  train 
upon  invitation,  for  jury. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  onto  slowly  moving  train  not  negligence  per  se; 
Jones  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  490,  which  denies  right  of  one 
attempting  to  enter  car  of  mixed  train  at  distance  from  station,  to  recover  for 
injury  from  sudden  jolting  of  car  in  coupling;  Brashear  v.  Houston  C.  A.  &  N. 
R.  Co.  28  L.  R.  A.  811,  which  sustains  right  of  recovery  of  passenger  going  on 
platform  with  intent  to  get  off,  when  thrown  off  by  sudden  increase  of  speed. 
Contributory  negrligrence  as  a  defense. 

Cited  in  Chretien  v.  New  Orleans  R.  Co.  113  La.  766,  104  Am.  St.  Rep.  519, 
37  So.  716,  holding  the  fact  that  a  decedent  jumped  from  a  moving  car  in  the 
erroneous  belief  that  to  remain  was  dangerous  because  a  live  wire  had  fallen 
on  the  car,  plunging  it  into  darkness  and  causing  loud  explosions  did  not 
make  him  not  contributorily  negligent. 

23  L.  R.  A.  155,  JONES  v.  MILLSAPS,  71  Miss.  10,  14  So.  440. 
Maintenance   and    care   of   building's    and    premises. 

Cited  in  footnotes  to  Canandaigua  v.  Foster,  41  L.  R.  A.  554,  which  holds  les- 
sor required  to  keep  sidewalk  grate  in  repair,  though  tenant  has  exclusive  right 
to  use  same;  Olson  v.  Schultz,  36  L.  R.  A.  790,  which  holds  lessor  liable,  without 
notice,  for  defects  in  elevator  which  he  covenants  to  keep  in  repair. 

Cited  in  notes   (25  L.  R.  A.  34)   on  liability  for  injury  to  elevator  passenger; 
(34  L.  R.  A.  558)    on  individual  liability  for  falling  walls  or  buildings;    (34  L. 
H.  A.  616)    on  liability  of  landlord  for  injury  to  tenant's  guests  and  servants 
from  defects  in  premises. 
Liability  for  condition  of  premises  in  control  of  landlord. 

Cited  in  Kuhn  v.  Sol  Heavenrich  Co.  115  Wis.  452,  60  L.  R.  A.  587,  footnote  p. 
585,  denying  implied  contract  obligation  of  one  leasing  building  in  sections,  to 
keep  in  repair  part  remaining  in  his  possession. 

Cited  in  footnotes  to  McGinley  v.  Alliance  Trust  Co.  56  L.  R.  A.  334,  which 
holds  lessor  of  apartment  house  retaining  control  of  stairways  liable  for  injury 
to  tenants  from  lack  of  repair  of  stair  railing;  Railton  v.  Taylor,  39  L.R.A. 
246,  which  holds  landlord  not  exempt  by  lease  from  liability  for  damage  result- 
ing from  negligence  in  use  of  heating  apparatus  remaining  under  his  own  control. 

Cited  in  notes  (3  L.R.A.(N.S.)  317)  on  liability  of  landlord  for  injury  in 
common  passageway;  (15  L.R.A.(N.S.)  786)  on  liability  of  master  to  servant 
injured  by  elevators  not  inclosed  as  required;  (9  Eng.  Rul.  Cas.  457,  458) 
on  implied  obligation  of  landlord  to  repair,  and  implied  warranty  of  fitness  of 
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premises  for  purposes  for  which  they  are  let;    (1  Brit.  Rul.  Cas.  110)    on  land- 
lord's duty  to  light  common  hall  or  stairway. 
—  Fire  escapes. 

Cited  in  footnotes  to  Schmalzried  v.  White,  32  L.  R.  A.  782,  which  holds  land- 
lord not  required  to  provide  fire  escapes  for  safety  of  tenant;  Arms  v.  Ayer,  58 
L.  R.  A.  277,  which  sustains  statute  requiring  fire  escapes  on  certain  kinds  of 
buildings,  giving  factory  inspector  discretion  as  to  their  number,  location,  etc.; 
Carrigan  v.  Stillwell,  61  L.  R.  A.  103,  which  holds  owner  of  rented  building  liable 
for  injury  from  lack  of  fire  escapes;  Carrigan  v.  Stillwell,  68  L.R.A.  386,  which 
denies  necessity  for  fire  escape  for  building  having  above  first  floor  a  restaurant 
kitchen  containing  three  employees. 
Easement  of  light  and  air. 

Cited  in  footnotes  to  Kennedy  v.  Burnap,  40  L.  R.  A.  476,  which  holds  ease- 
ment of  light  and  air  does  not  pass  by  implication  on  conveyance  of  building 
with  windows  looking  over  vacant  lot;  Baker  v.  Willard,  40  L.  R.  A.  754,  which 
denies  application  to  easement  of  light  and  air  of  doctrine  that  easement  appurte- 
nant to  close  is  appurtenant  to  every  portion  of  same;  Townsend  v.  Epstein,  52  L. 
R.  A.  409,  which  sustains  abutter's  right  to  relief  against  diminution  of  light 
and  air  by  bridge  over  street. 
Implied  covenants  of  leases. 

Cited  in  Charlie's  Transfer  Co.  v.  Malone,  159  Ala.  334,  48  So.  705,  on  no  im- 
plication of  covenant  on  the  part  of  the  landlord  that  the  premises  are  suitable 
or  fit  for  occupation. 

23  L.  R.  A.  161,  TYSON  v.  WESTERN  NAT.  BANK,  77  Md.  412,  26  Atl.  520. 
Indorsement    for    collection    and    for    deposit. 

Cited  in  National  Bank  of  Commerce  v.  Johnson,  6  N.  D.  184,  69  N.  W.  49, 
liolding  title  not  passed  by  indorsement  of  certificate  of  deposit  for  collection 
and  credit;  Dirnfeld  v.  Fourteenth  Street  Sav.  Bank,  37  App.  D.  C.  15,  holding 
that  relation  of  debtor  and  creditor  arises  where  check  is  deposited  in  bank  en- 
dorsed in  blank;  Murchison  Nat.  Bank  v.  Dunn  Oil  Mills  Co.  150  N.  C.  721,  64 
S.  E.  885,  holding  that  where  draft  is  transferred  to  bank  by  restrictive  endorse- 
ment instrument  is  taken  and  held  as  agent  for  endorser,  and  for  purpose  indi- 
cated; T.  S.  Reed  Grocery  Co.  v.  Canton  Nat.  Bank,  100  Md.  304,  70  L.R.A.  963, 
59  Atl.  716,  holding  on  the  deposit  by  the  payee  of  a  draft  and  receiving  credit 
at  the  bank  as  a  depositor,  the  proceeds  of  the  draft  become  the  property  of  the 
bank  and  cannot  be  recovered  by  the  drawer  on  a  failure  of  consideration. 

Cited  in  notes  (32  L.R.A.  716)  on  trust  in  proceeds  of  collection  made  by  bank 
when  insolvent;  (77  Am.  St.  Rep.  614)  on  duties  of  banks  acting  as  collecting 
agents;  (86  Am.  St.  Rep.  785)  on  title  of  bank  to  money  deposited  with  or  col- 
lected by  it;  (86  Am.  St.  Rep.  800)  on  right  to  recover  money  deposited  with  or 
collected  by  bank  upon  its  insolvency. 

Distinguished  in  Ditch  v.  Western  Nat.  Bank,  79  Md.  204,  23  L.  R.  A.   167, 
47  Am.  St.  Rep.  375,  29  Atl.  72,  holding  title  to  check  indorsed  for  deposit  passes 
lo  subsequent  indorsee  for  value. 
.1  iiiluiiifii  t   on  agreed  case. 

Cited  in  Baltimore,  C.  &  A.  R.  Co.  v.  Wicomico  County,  93  Md.  128,  48  Atl.  853, 
holding  provision  prohibiting  court  of  appeal  from  deciding  any  question  not 
decided  below  not  applicable  to  case  tried  on  agreed  statement  of  facts;  Salfner 
v.  State,  84  Md.  302,  35  Atl.  885,  holding  submission  on  agreed  statement  of  fact 
rshould  be  accompanied  by  agreement  permitting  court  to  enter  judgment. 
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Review. 

Cited  in  Baltimore  v.  Consolidated  Gas  Co.  99  Md.  545,  58  Atl.  216,  holding 
where  a  cause  was  submitted  to  the  court  for  its  opinion  on  the  facts,  the  judg- 
ment will  not  be  reversed  because  the  statement  of  the  facts  was  not  in  the 
proper  form;  Hamburger  v.  Baltimore,  106  Md.  483,  68  Atl.  23,  on  mere  findings, 
of  fact  as  not  reviewable  on  appeal. 

23  L.  R.  A.  164,  DITCH  v.  WESTERN  NAT.  BANK,  79  Md.  192,  47  Am.  St.  Rep. 

375,  29  Atl.  72,  138. 
Indorsement  of  commercial  paper  for  collection  and  deposit. 

Cited  in  Winfield  Nat.  Bank  v.  McWilliams,  9  Okla.  508,  60  Pac.  229,  holding 
that  upon  proof  that  check  indorsed  in  blank  was  deposited  with  bank  for  "col- 
lection," one  receiving  it  from  bank  must  as  against  one  claiming  to  be  real 
owner,  show  that  he  received  it  in  good  faith  and  for  value;  Dirnfeld  v.  Four- 
teenth Street  Sav.  Bank,  37  App.  D.  C.  15,  holding  that  relation  of  debtor  and 
creditor  arises  where  check  is  deposited  in  bank,  endorsed  in  blank;  Barker  v. 
Denton,  150  N.  C.  723,  64  S.  E.  774,  holding  that  bank  receiving  draft  in  due 
course,  without  knowledge  of  agreement  restricting  negotiability,  is  not  affected 
by  such  restriction. 

Cited  in  footnotes  to  Tyson  v.  Western  Nat.  Bank,  23  L.  R.  A.  161,  which  holds 
that  title  to  commercial  paper  does  not  pass  to  bank  by  depositing  with  indorse- 
ment "for  collection;"  Averell  v.  Second  Nat.  Bank,  25  L.  R.  A.  761,  which  holds 
bank  receiving  post-dated  check  on  itself  for  collection  liable  to  depositor  where 
drawer  had  sufficient  funds  on  morning  of  date  of  check. 

Cited  in  notes  (7  L.R.A.  (N.S.)  696)  on  title  of  bank  to  check  on  another, 
credited  to  depositor;  (86  Am.  St.  Rep.  785)  on  title  of  bank  to  money  deposited 
with  or  collected  by  it. 

23  L.  R.  A.  173,  EXCHANGE  BANK  v.  BUTTON  BANK,  78  Md.  577,  28  Atl.  563. 
Nature    of    cashier's    check. 

Cited  in  Fidelity  &  D.  Co.  v.  National  Bank,  48  Tex.  Civ.  App.  305,  106  Si  W. 
782,  on  the  qualities  necessary  to  constitute  an  instrument  a  check. 

Cited  in  footnote  to  Phillips  v.  Mercantile  Nat.  Bank,  23  L.  R.  A.  584,  which 
holds  payment  by  drawee  of  cashier's  checks  on  forged  indorsements  by  cashier  of 
payees'  names,  good  as  against  his  bank. 

23  L.  R.  A.  177,  CREED  v.  SUN  FIRE  OFFICE,  101  Ala.  522,  46  Am.  St.  Rep. 

134,  14  So.  323. 
Misstatements  in  application   for  insurance  with  agent's   knowledge. 

Cited  in  Pope  v.  Glens  Falls  Ins.  Co.  130  Ala.  360,  30  So.  496;  Triple  Link 
Mut.  Indemnity  Asso.  v.  Williams,  121  Ala.  145,  77  Am.  St.  Rep.  34,  26  So.  19; 
Sellers  v.  Commercial  F.  Ins.  Co.  105  Ala.  290,  16  So.  798,— holding  policy  not 
avoided  by  misstatements  in  application  written  by  agent  of  company;  Strause 
v.  Palatine  Ins.  Co.  128  N.  C.  65,  38  S.  E.  256,  holding  that  agent's  knowledge 
of  facts  estops  defense  of  lack  of  sole  ownership  of  premises  by  insured. 

Cited  in  notes   (16  L.R.A. (N.S.)    1235)   on  fraud  or  mistake  of  agent  prepar- 
ing  application   from   correct   answers   by   applicant;    (107    Am.   St.   Rep.    109) 
on  false  answers  inserted  in  applications  by  agents  and  medical  examiners. 
Instirable   interest. 

Cited  in  note   (13  Eng.  Rul.  Cas.  278)    on  insurable  interest. 
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23  L.  R.  A.  181,  SLATER  v.  CAPITAL  INS.  CO.  89  Iowa,  628,  57  N.  W.  422. 
Effect    of   ng'ent    exceeding    his   authority. 

Cited  in  American  Teleph.  &  Teleg.  Co.  v.  Green,  164  Ind.  357,  73  N.  E.  707, 
holding  on  the  making  of  a  contract  by  an  agent  who  does  not  disclose  the  extent 
of  his  authority,  the  validity  of  the  contract  is  not  affected  by  the  fact  that  the 
.agent  exceeded  his  authority. 

23  L.  R.  A.  184,  KEEPERS  v.  FIDELITY  TITLE  &  DEPOSIT  CO.  56  N.  J.  L. 

302,  44  Am.  St.  Rep.  397,  28  Atl.  585. 
<;ii'ts    inter    vivos    and    causa    mortis. 

Cited  in  Buecker  v.  Carr,  60  N.  J.  Eq.  305,  47  Atl.  34,  and  Snyder  v.  Harris, 
61  N.  J.  Eq.  486,  48  Atl.  329,  refusing  to  declare  transaction  a  gift  causa  mortis, 
where  sought  to  be  proved  mainly  on  testimony  of  donee;  Knight  v.  Tripp,  121 
Cal.  681,  54  Pac.  267,  holding  delivery  cf  key  to  receptacle  which  is  itself  capable 
of  delivery  not  sufficient  to  constitute  delivery  of  its  contents;  Whalen  v.  Milhol- 
land,  89  Md.  211,  44  L.  R.  A.  213,  43  Atl.  45,  holding  deposit  in  joint  name  of 
depositor  and  sister,  payable  to  order  of  either  or  survivor,  not  sufficient  to  con- 
stitute gift,  depositor  retaining  bank  book. 

Cited  in  footnotes  to  Royston  v.  McCulley,  52  L.  R.  A.  899,  which  holds  gift 
causa  mortis  of  bank  certificates  made  by  donor  asking  to  have  trunks  unlocked 
and  certificates  indorsed;  Lord  v.  New  York  L.  Ins.  Co.  56  L.  R.  A.  597,  which 
sustains  gift  of  policy  found  among  papers  of  insured  at  his  death,  on  proof  of 
his  declarations  that  it  was  donee's;  Hawn  v.  Stoler,  65  L.R.A.  813,  which  holds 
parol  instructions  by  one  giving  money  to  another  for  safe  keeping  which  the 
latter's  husband  has  deposited  in  bank  in  his  own  name  as  to  the  persons  to 
whom  such  money  is  to  be  paid  after  donor's  death,  insufficient  to  affect  valid 
gift  causa  mortis. 

Cited  in  notes    (99  Am.  St.  Rep.  899)    on  gifts  causa  mortis;    (9   Eng.  Rul. 
Cas.  865)    on  requisites  of  donatio  causa  mortis. 
Sufficiency  of  a  delivery. 

Cited  in  Foley  v.  Harrison,  233  Mo.  554,  136  S.  W.  354,  holding  that  valid  gift 
causa  mortis  may  be  made  of  unendorsed  choses  in  action,  in  safety  deposit 
vault,  by  delivery  of  key  to  box  to  donee  accompanied  by  appropriate  words; 
Tompkins  v.  Leary,  134  App.  Div.  122,  118  N.  Y.  Supp.  810,  holding  a  gift 
failed  for  a  want  of  a  delivery  where  the  donor  gave  the  donee  a  key  stating  it 
was  to  his  desk  and  that  he  would  find  certain  securities  there,  no  good  reason 
being  shown  why  the  donor  could  not  have  the  securities  brought  to  him. 

Cited  in  footnote  to  Re  Collins,  68  L.R.A.  119,  which  sustains  as  gift  causa 
mortis  drawing  of  check  for  part  of  deposit  under  fear  of  imper-^ng  death  and 
delivered  to  drawee  with  directions  to  forward  it  to  the  bank  with  statement 
that  it  is  to  become  the  drawee's  property  in  case  of  drawer's  death. 

Cited  in  note   (40  L.R.A.  (N.S.)    903)   on  transfer  of  key  to  receptacle  as  sus- 
taining gift  of  contents. 
Interests  created  by  a  will. 

Cited  in  Matlock  v.  Lock,  38  Ind.  App.  301,  73  N.  E.  171,  holding  a  will  de- 
vising lands  to  the  granddaughter  of  the  testator  on  condition  that  she  pay  all 
the  taxes  make  repairs  and  not  encumber  or  sell  before  she  should  arrive  at  a 
certain  age  with  a  remainder  over  in  case  of  her  death  created  a  conditional  fee. 
"Time  to  which  contingency  of  death  without  issne  is  referable. 

Cited  in  note  (25  L.R.A.  (N.S.)  1150)  on  time  to  which  contingency  of  death  of 
legatee  or  devisee  without  child  or  issue,  upon  which  gift  conditioned  is  refer- 
able. 
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23  L.  R.  A.  187,  WATTS  v.  WATTS,  160  Mass.  464,  39  Am.  St.  Rep.  509,  36  N. 

E.  479. 
Former  action  as  bar  to  subsequent  suit. 

Cited  in  Clement  Mfg.  Co.  v.  Wood,  162  Mass.  175,  38  N.  E.  444,  holding  parties 
bound  by  finding  as  to  height  of  dam,  necessarily  involved  in  issues  tried ;  Gilmore 
v.  Williams,  162  Mass.  352,  38  N.  E.  976,  holding  judgment  by  consent  on  note 
for  purchase  price  of  chattels,  and  payment  of  same  not  bar  to  action  for  breach 
of  warranty;  Cobb  v.  Fogg,  166  Mass.  477,  44  N.  E.  534,  holding  judgment  in 
former  action  between  same  parties  not  bar  to  subsequent  action  on  entirely 
different  issues;  Walker  v.  Walker,  172  Mass.  84,  51  N.  E.  455,  holding  wife's 
desertion  not  bar  to  her  libel  for  husband's  adultery  committed  before  desertion 
by  her;  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.  164  Mass.  226,  49  Am, 
St.  Rep.  454,  41  N.  E.  268  (dissenting  opinion),  majority  holding  former  action, 
between  same  parties  not  conclusive  as  to  issue  in  pleadings  on  which  record  is 
silent;  Waterhouse  v.  Levine,  182  Mass.  409,  65  N.  E.  822,  holding  judgment  on 
action  because  prematurely  brought  not  bar  to  subsequent  action  between  same 
parties  involving  same  subject-matter;  Berman  v.  Henry  B.  Clark  Co.  194  Mass. 
249,  80  N.  E.  480,  holding  a  recovery  in  an  action  for  the  purchase  price  of  a 
heater  where  the  defendant  set  up  that  there  was  a  breach  of  warranty  is  a 
bar  to  a  subsequent  action  by  the  purchaser  for  a  breach  of  warranty;  Harring- 
ton v.  Harrington,  189  Mass.  283,  75  N.  E.  632,  holding  the  decree  of  the  probate 
court  on  a  petition  by  the  wife  for  separate  maintenance  is  conclusive  in  a  bill 
for  divorce  on  all  matters  put  in  issue  on  the  hearing  of  the  petition. 
Conclnsiveness  of  judgment. 

Cited  in  Everett  v.  Everett,  215  U.  S,  214,  54  L.  ed.  163,  30  Sup.  Ct.  Rep.  70,, 
holding  that  decision  of  court  of  state  that  no  marriage  existed  made  in  separa- 
tion action,  must  be  regarded  as  final  in  another  state;  Re  Butrick,  185  Mass. 
113,  69  N.  E.  1044,  holding  with  reference  to  collateral  rights  not  included  in  the 
suit  a  judgment  is  conclusive  only  as  to  matters  which  were  in  issue  and  ad- 
judicated; Cotter  v.  Boston  &  N.  Street  R.  Co.  190  Mass.  303,  76  N.  E.  910,  hold- 
ing a  judgment  rendered  on  the  merits  is  a  bar  to  all  issues  that  might  have 
been  tried  in  the  action;  Corbett  v.  Craven,  193  Mass.  36,  78  N.  E.  748,  on  a 
judgment  on  the  merits  as  including  everything  that  was  litigated  or  might 
be  litigated. 
Necessity-  that  a  defense  allege  a  good  cause  of  action  in  itself. 

Cited  in  Cushman  v.  Cushrnan,  194  Mass.  39,  79  N.  E.  809,  holding  that  re- 
crimination to  be  effective  must  be  sufficient  to  be  in  itself  a  legal  ground  for 
divorce. 

23  L.  R.  A.  190,  BANK  OF  COMMERCE  v.  GOOS,  39  Neb.  437,  58  N.  W.  84. 
Damages     recoverable. 

Cited  in  First  Nat.  Bank  v.  Railsback  Bros.  58  Neb.  251,  78  N.  W.  512,  holding 
assessment  of  damages  for  wrongful  refusal  to  pay  check  proper,  although  no 
special  damages  were  proved;  Svendsen  v.  State  Bank,  64  Minn.  42,  31  L.  R.  A. 
553,  58  Am.  St.  Rep.  522,  65  N.  W.  1086,  holding  general  compensatory  damages 
recoverable  for  wrongful  refusal  of  banker  to  honor  check ;  J.  M.  James  Co.  v. 
Continental  Nat.  Bank,  105  Tenn.  12,  51  L.  R.  A.  259,  80  Am.  St.  Rep.  857,  58 
S.  W.  261,  holding  that  law  conclusively  presumes  damages  from  wrongful  dis- 
honor of  check;  American  Nat.  Bank  v.  Morey,  113  Ky.  863,  58  L.  R.  A.  958= 
69  S.  W.  759,  holding  punitive  damages  not  recoverable  for  wrongful  refusal  to 
honor  check;  American  Nat.  Bank  v.  Morey,  113  Ky.  863,  58  L.  R.  A.  958,  101 
Am.  St.  Rep.  379,  69  S.  W.  759,  holding  one  whose  check  is  wrongfully  dishonored 
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entitled  to  compensatory  damages,  but  not  to  damages  for  humiliation  and 
mortification;  Ellison  v.  Brown,  43  Neb.  71,  61  N.  W.  97,  holding  instruction  in 
effect  leaving  determination  of  general  damages  from  malicious  prosecution  to 
jury,  proper;  Jensen  v.  Hallam,  51  Neb.  494,  70  N.  W.  1121.  holding  $500  dam- 
ages for  loss  of  reputation  and  humiliation  for  wrongful  attachment,  excessive ; 
Harvard  v.  Stiles,  54  Neb.  28,  74  N.  W.  399,  holding  damages  for  future  and 
permanent  effect  of  personal  injuries  recoverable  under  general  ad  damnum 
clause;  Hier  v.  Hutchings,  58  Neb.  335,  78  N.  W.  638,  holding  amount  of  general 
damages  of  wrongful  rearrest  of  prisoner  after  discharge  in  habeas  corpus  liqui- 
dated at  $500  by  statute;  Peabody  v.  Citizens'  State  Bank,  98  Minn.  311,  108 
N.  W.  272,  holding  the  drawer  of  a  bank  check  which  has  been  wrongfully  pro- 
tested is  entitled  to  recover  compensatory  damages  without  allegation  or  proof  of 
special  damage;  O'Grady  v.  Stotts  City  Bank,  106  Mo.  App.  370,  80  S.  W.  696, 
holding  the  refusal  of  a  bank  to  pay  the  check  of  a  depositor  who  had  on  de- 
posit sufficient  to  pay  the  check  entitles  him  to  recover  compensatory  damages; 
Weller  v.  Western  State  Bank,  18  Okla.  497,  90  Pac.  877,  on  the  damages  re- 
coverable by  a  depositor  for  a  refusal  of  a  bank  to  honor  his  check. 

Cited  in  notes  (5  L.R.A.  (N.S.)  872)  on  action  by  depositor  against  bank 
wrongfully  refusing  to  honor  check;  (80  Am.  St.  Rep.  868),  on  liability  of  bank 
for  refusing  to  honor  checks. 

23  L.  R.  A.  194,  STATE  ex  rel.  ROBB  v.  STONE,  120  Mo.  428,  25  S.  W.  376. 
Manclamns   to  executive  and   legislative   officers. 

Cited  in  State  ex  rel.  North  &  South  R.  Co.  v.  Meier,  143  Mo.  443,  45  S.  W. 
306,  Reversing  72  Mo.  App.  620,  holding  that  mandamus  will  lie  to  compel  presi- 
dent of  city  council  to  perform  ministerial  duty;  Albright  v.  Fisher,  164  Mo. 
62,  64  S.  W.  106,  holding  court  powerless  to  restrain  municipal  assembly  from 
passage  of  ordinance  granting  right  of  way  to  railway;  Shipman  v.  State  Live- 
stock Sanitary  Commission,  115  Mich.  491,  73  N.  W.  817,  denying  mandamus  to 
compel  state  live  stock  commission  to  appraise  condemned  cattle  at  market  value; 
State  ex  rel.  State  Pub.  Co.  v.  Smith,  23  Mont.  49,  57  Pac.  449,  holding  that 
governor  cannot  be  compelled  by  mandamus  to  exercise  duty  not  ministerial  ; 
People  ex  rel.  Broderick  v.  Morton,  156  N.  Y.  141,  41  L.  R.  A.  233,  footnote  p.  231, 
66  Am.  St.  Rep.  547,  50  N.  E.  791,  denying  right  of  mandamus  to  compel  per- 
formance of  act  by  governor ;  State  ex  rel.  Wright  v.  Savage,  64  Neb.  698,  90  N.  W. 
898,  holding  that  court  may  issue  writ  of  mandamus  to  compel  governor  to  per- 
from  ministerial  duty;  Rice  v.  The  Governor  (Rice  v.  Draper)  207  Mass.  579,  32 
L.R.A. (N.S.)  358,  93  N.  E.  821,  holding  that  mandamus  does  not  lie  to  compel 
governor  to  pay  over  money  placed  in  his  hands  by  federal  government  to  be 
paid  to  officers  who  served  under  federal  government  in  war;  State  ex  rel.  Atty. 
Gen.  v.  Huston,  27  Okla.  612,  34  L.R.A. (N.S.)  385,  113  Pac.  190,  holding  that  dis- 
trict courts  have  no  jurisdiction  to  control  action  for  governor;  State  ex  rel. 
See  v.  Allen,  180  Mo.  31,  79  S.  W.  164,  holding  mandamus  would  not  lie  against 
the  state  auditor  to  compel  the  payment  of  the  fees  of  a  messenger  appointed  by 
the  governor,  until  the  governor  has  determined  the  amount  allowable;  Huide- 
koper  v.  Hadley,  40  L.R.A. (N.S.)  506,  100  C.  C.  A.  395,  177  Fed.  12,  holding  man- 
damus would  not  lie  to  control  the  action  of  the  governor  while  acting  as  a. 
member  of  the  state  board  of  equalization. 

Cited  in  notes  (6  L.R.A.  (N.S.)  767)  on  mandamus  to  governor;  (16  Eng. 
Rul.  Cas.  787)  on  right  to  mandamus  against  a  public  officer. 

Distinguished  in  State  ex  rel.  Barricelli  v.  Noonan,  59  Mo.  App.  526,  holding, 
that  mandamus  will  lie  to  compel  performance  of  duty  by  mayor  of  city. 
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Independence   of  different  branches  of  government. 

Cited  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  236,  99  Am.  St.  Rep.  624,  76 
S.  W.  79,  holding  that  legislature  cannot  abridge  power  of  court  to  punish  for 
contempt;  State  ex  rel.  Rawlinson  v.  Ansel,  76  S.  C.  407,  57  S.  E.  185,  11  Ann. 
Cas.  613,  holding  the  governor  being  endorsed  with  power  to  remove  dispensary 
commissioners,  the  supreme  court  has  no  power  to  require  him  to  certify  to  the 
record  on  which  his  act  was  based  for  review;  State  ex  rel.  McNamee  v.  Stobie, 
194  Mo.  113,  92  S.  W.  191  (dissenting  opinion),  on  the  acts  of  the  executive  in 
the  exercise  of  his  functions  as  not  being  subject  to  review  by  the  courts. 

Distinguished  in  State  ex  rel.  Heimburger  v.  Wells,  210  Mo.  612,  109  S.  W. 
758,  holding  a  mayor  in  hearing  charges  against  a  commissioner  of  public  build- 
ings and  dismissing  him  from  office  does  not  act  in  a  judicial  capacity. 

23  L.  R.  A.  196,  WRIGHT  v.  WRIGHT,  99  Mich.  170,  58  N.  W.  54. 
Adoption   of  children. 

Cited  in  Re  Susman,  28  Pittsb.  L.  J.  N.  S.  103,  holding  child  adopted  by  parol 
agreement  entitled  to  share  in  distribution  of  estate:  Hood  v.  McGehee,  189  Fed. 
208,  holding  that  ineffective  adoption  proceedings  accompanied  by  promise  to 
leave  property  to  adopted  child,  may  amount  to  contract  binding  as  against 
heirs,  when  such  child  fully  performs  conditions;  Anderson  v.  Anderson,  75  Kan. 
126,  9  L.R.A.(N.S.)  233,  88  Pac.  743;  Chehak  v.  Battles,  133  Iowa,  110,  8  L.R.A. 
(N.S.)  1133,  110  N.  W.  330,  12  Ann.  Cas.  140,— holding  equity  would  enforce  a 
contract  by  a  stranger  to  give  a  child  rights  as  his  heir  in  consideration  of  the 
surrender  of  the  child  to  him;  Pemberton  v.  Pemberton,  76  Neb.  674,  107  N.  W. 
996,  holding  a  contract  for  the  adoption  of  a  child  although  ineffective  as  a 
legal  adoption  may  be  enforced  in  equity;  Starnes  v.  Hatcher,  121  Tenn.  342, 
117  S.  W.  219,  holding  where  a  person  agreed  to  adopt  children  and  leave  them 
his  property  and  for  years  they  lived  with  him  believing  him  their  father,  on  his 
death  without  adopting  them,  the  contract  to  leave  them  his  property  would  be 
enforced;  Jordan  v.  Abney,  97  Tex.  303,  78  S.  W.  486,  on  right  to  specific  per- 
formance of  verbal  contract  to  adopt;  Waters  v.  Cline,  121  Ky.  618,  123  Am.  St. 
Rep.  215,  85  S.  W.  209,  holding  where  a  child  went  to  live  with  her  uncle  under 
an  oral  agreement  that  in  return  for  her  services  he  would  devise  to  her  a  cer- 
tain farm,  on  his  death  she  might  recover  the  value  of  the  farm ;  Starnes  v. 
Hatcher,  121  Tenn.  343,  117  S.  W.  219,  as  weakened  by  later  opinions  though  the 
rule  as  to  enforcement  of  contracts  of  adoption  not  affected. 

Distinguished  in  Renz  v.  Dvury,  57  Kan.  88,  45  Pac.  71,  holding  rights  of  in- 
heritance acquired  by  adopted  children  only  by  substantial  compliance  with  stat- 
utes relating  to  adoption,  where  such  statutes  exist;  Sarazin  v.  Union  R.  Co. 
153  Mo.  486,  55  S.  W.  92,  holding  that  foster  parent  cannot  recover  for  death  of 
child,  where  deed  of  adoption  is  defective  for  want  of  acknowledgment ;  Albring 
v!  Ward,  137  Mich.  356,  100  N.  W.  609,  holding  a  plaintiff  adopted  under  an  un- 
constitutional statute  could  not  recover  a  share  of  the  real  estate  of  the  adopter 
where  no  such  contract  between  plaintiff  and  her  foster  parents. 
Oral  contract  to  convey  property  on  death,  or  make  will. 

Cited  in  Svanburg  v.  Fosseen,  75  Minn.  359,  43  L.  R.  A.  431,  footnote  p.  427, 
74  Am.  St.  Rep.  490,  78  N.  W.  4,  holding  oral  agreement  to  leave  entire  prop- 
erty at  death  to  members  of  promisor's  family  rendered  valid  by  their  services 
and  by  selling  land  at  sacrifice  for  promisor's  benefit;  Weeks  v.  Lund,  69  N.  H. 
83,  45  Atl.  249,  holding  performance  by  personal  services  insufficient  to  take  oral 
contract  to  convey  land  out  of  statute  of  frauds;  Quinn  v.  Quinn,  5  S.  D.  336, 
49  Am.  St.  Rep.  875,  58  N.  W.  808,  holding  foster  parent  without  power  to  de- 
prive adopted  child  of  property  agreed  to  be  given  as  consideration  of  adoption; 
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Kofka  v.  Rosicky,  41  Xeb.  347,  25  L.  R.  A.  213,  43  Am.  St.  Rep.  685,  59  N.  W. 
788,  holding  parol  agreement  by  foster  parents  to  leave  adopted  child  all  their 
property,  enforceable;  Owens  v.  McNally,  113  Cal.  449,  33  L.  R.  A.  372,  footnote 
p.  369,  45  Pac.  710,  holding  oral  contract  to  give  niece  property  at  death,  en- 
forceable after  performance  of  services  by  her;  Kofka  v.  Rosicky,  41  Xeb.  347, 
43  Am.  St.  Rep.  685,  59  X.  W.  788,  holding  executed  parol  contract  of  foster 
parents  to  adopt  and  rear  child  and  leave  her  their  property  upon  death,  en- 
enforceable;  McCabe  v.  Healy,  138  Cal.  86.  70  Pac.  1008,  holding  executed  oral 
contract  to  make  will  enforceable. 

Cited  in  footnotes  to  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specifi- 
cally enforceable,  executed  oral  contract  to  give  entire  property  for  support  dur- 
ing life  and  burial  after  death ;  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  author- 
izes specific  performance  of  executed  oral  contract  to  convey  land  to  son  for 
taking  care  of  father  for  life,  though  father  left  before  death. 

Distinguished  in  Buhler  v.  Trombly,  139  Mich.  568.  102  X.  W.  647,  holding  the 
mere  occupancy  of  a  dwelling  and  the  making  of  repairs,  paid  for  out  of  partner- 
ship funds  are  not  sufficient  part  performance  to  take  oral  promise  out  of  stat- 
ute of  frauds. 

Disapproved  in  Martin  v.  Martin,  108  Wis.  289,  81  Am.  St.  Rep.  895,  84  X.  W. 
439.  holding  oral  contract  to  convey  property  to  adopted  child  void  under  statute 
of  frauds. 

23  L.  R.  A.  200,  WILLIAMSOX  v.  LOUISVILLE  IXDUSTRIAL  SCHOOL  OF 

REFORM,  95  Ky.  251,  44  Am.  St.  Rep.  243,  24  S.  W.  1065. 
Exemptions    and    liabilities    of   state   and    charitable    institutions. 

Cited  in  Herr  v.  Central  Kentucky  Lunatic  Asylum,  97  Ky.  463,  28  L.  R.  A. 
395,  footnote  p.  394,  53  Am.  St.  Rep.  414,  30  S.  W.  971,  authorizing  injunction 
against  nuisance  maintained  by  charitable  organization;  Deaconess  Home  &  Hos- 
pital v.  Bontjes,  104  111.  App.  492,  sustaining  injunction  against  continuance 
of  charitable  hospital  next  door  to  private  residence  on  ground  of  nuisance,  and 
referring  particularly  to  annotation  in  23  L.  R.  A.  200;  State  v.  Laramie 
County,  8  Wyo.  134.  55  Pac.  451,  holding  state  penitentiary  not  charitable  insti- 
tution within  constitutional  provision  relating  to  exemption  from  taxation; 
Xicholson  v.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  X.  W.  695,  holding  city 
not  liable  for  death  of  employee  from  smallpox  contracted  in  tearing  down  small- 
pox hospital;  Hearns  v.  Waterbury  Hospital,  66  Conn.  121,  31  L.  R.  A.  231. 
footnote  p.  224,  33  Atl.  595,  denying  liability  of  charitable  hospital  for  wrongful 
neglect  of  servants;  Powers  v.  Massachusetts  Homeopathic  Hospital,  47  C.  C.  A. 
128,  109  Fed.  300.  holding  charitable  hospital  not  liable  to  pay  patient  for  negli- 
gence of  nurse;  Williams  v.  Indianapolis,  26  Ind.  App.  630,  60  X.  E.  367,  hold- 
ing action  not  maintainable  against  city  by  patient  of  city  hospital  for  damages 
for  malpractice  of  hospital  physician;  White  v.  Alabama  Insane  Hospital,  138 
Ala.  483,  35  So.  454,  holding  state  insane  hospital  public  charity  not  suable  in 
tort  under  statute  providing  in  general  terms  that  it  may  be  sued;  Hordern  v. 
Salvation  Army,  199  X.  Y.  235,  32  L.R.A.  (X.S.)  64,  139  Am.  St.  Rep.  889,  92 
X.  E.  626,  holding  that  religious  or  charitable  corporation  is  not  immune  from 
liability  for  injuries  to  persons  performing  services  upon  property  caused  by 
unsafe  condition  of  premises;  Schwalk  v.  Louisville  (Columbia  Finance  &  T. 
Co.  v.  Louisville)  135  Ky.  575,  25  L.R.A. (X.S.)  95,  122  S.  W.  860,  holding  no 
cause  of  action  will  lie  against  city  for  a  death  resulting  through  the  negligent 
operation  of  an  elevator  in  the  city  hall ;  Board  of  Park  Comrs.  v.  Prinz,  127 
Ky.  467,  105  S.  W.  948,  holding  a  park  board  elected  by  voters  of  city  will  not 
be  liable  for  injuries  received  through  the  negligence  of  employees  operating 
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steam  roller;  Woman's  Christian  Nat.  Library  Asso.  v.  Fordyce,  79  Ark.  539,  7 
L.R.A.  (N.S. )  499,  86  S.  W.  417,  on  charitable  organizations  as  not  being  liable  for 
the  negligence  of  officers  and  employees;  Farrigan  v.  Pevear,  193  Mass.  149.  7  L.R. 
A.  (N.S.)  483,  118  Am.  St.  Rep.  484,  78  N.  E.  855,  8  Ann.  Cas.  1109,  holding  the 
trustees  of  an  unincorporated  home  for  the  maintenance  and  education  of  indi- 
gent boys  are  not  liable  for  injuries  received  by  inmates  through  the  negligence 
of  servants;  Lynle  v.  National  Home,  170  Fed.  845,  holding  defendant  organiza- 
tion maintained  by  the  federal  government  for  disabled  soldiers  was  not  liable 
for  the  negligent  acts  of  its  agents  in  polluting  the  waters  of  a  stream  situated  on 
plaintiff's  land;  Powers  v.  Massachusetts  Homoepathic  Hospital,  65  L.R.A.  377, 
47  C.  C.  A.  122,  109  Fed.  294;  Adams  v.  University  Hospital,  122  Mo.  App. 
<>86,  99  S.  W.  453, — holding  a  hospital  was  not  liable  for  injuries  received  by  a 
patient  through  the  negligence  of  nurses;  Whittaker  v.  St.  Luke's  Hospital,  137 
Mo.  App.  119,  117  S.  W.  1189,  holding  no  liability  on  the  part  of  a  hospital  for 
injuries  received  by  an  employee  through  the  negligence  of  the  managers;  Plant 
JSystem  Relief  &  Hospital  Dept.  v.  Dickerson,  118  Ga.  650,  45  S.  E.  483,  hold- 
ing a  hospital  association  maintained  by  several  railroads  for  the  benefit  of 
-their  employees  was  not  liable  for  injuries  resulting  from  the  negligence  or 
want  of  skill  on  the  part  of  physicians  employed;  Leavell  v.  Western  Kentucky 
Asylum,  122  Ky.  215,  4  L.R.A. (N.S.)  271,  91  S.  W.  671,  12  Ann.  Cas.  827,  hold- 
ing an  asylum  for  insane  created  by  act  of  the  state  is  not  liable  for  injuries 
received  by  a  servant  when  assaulted  by  a  lunatic;  Kettwewe  v.  State  Bd.  of 
Control,  131  Ky.  293,  20  L.R.A.  (N.S.)  276,  115  S.  W.  200,  holding  same  in 
^action  for  death  of  lunatic  caused  by  acts  of  employees;  Hopkins  v.  Clenson 
Agri.  College,  77  S.  C.  37,  57  S.  E.  551,  holding  an  agricultural  college  is  not 
liable  for  damages  negligently  caused  by  changing  the  current  of  the  river,  with- 
out the  consent  of  the  state  it  being  an  agency  thereof;  Abston  v.  Waldon 
Academy,  118  Tenn.  37,  11  L.R.A.(N.S.)  1182,  102  S.  W.  351,  holding  defendant 
.academy  is  not  liable  for  injuries  received  by  students  because  of  a  failure  to 
maintain  fire  escapes  as  required  by  ordinance. 

Cited  in  footnotes  to  Union  P.  R.  Co.  v.  Artist,  23  L.  R.  A.  581,  which  holds 
railroad  company  not  liable  for  malpractice  of  physician  at  hospital  maintained 
for  employees;  Eighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296,  which  holds  railroad 
•company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily  main- 
tained for  injured  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  27 
L.  R.  A.  840,  which  holds  corporation  gratuitously  furnishing  medical  services 
to  employees  liable  only  for  care  in  selecting  physician;  Hannon  v.  Siegel-Cooper 
Co.  52  L.  R.  A.  429,  which  holds  department  store  estopped  to  deny  responsibility 
for  malpractice  of  dentist;  Downs  v.  Harper  Hospital,  25  L.  R.  A.  602,  which 
denies  liability  of  insane  hospital  for  injury  to  inmate  by  negligence  or  tort  of 
employees;  Powers  v.  Massachusetts  Homoepathic  Hospital,  65  L.R.A.  372,  which 
holds  charitable  hospital  not  liable  for  injury  to  patient  by  negligence  of  care- 
fully selected  nurse. 

Cited  in  notes  (4  L.R.A. (N.S. )  270)  on  liability  of  state  or  municipal  elee- 
mosynary institution  for  personal  tort  of  agent  or  servant;  (6  L.R.A. (N.S. ) 
306)  on  liability  of  proprietor  of  private  sanitarium  or  hospital  for  negligence 
of  nurse ;  ( 54  Am.  St.  Rep.  92 )  on  nonliability  of  municipal  and  private  corpo- 
rations; (139  Am.  St.  Rep.  906)  on  liability  of  charitable  institution  for  torts 
of  servants  and  agents. 

Distinguished  in  Gross  v.  Kentucky  Bd.  of  Managers,  105  Ky.  846,  43  L.  R.  A. 
704,  49  S.  W.  458,  holding  Kentucky  Board  of  Managers  of  World's  Columbian 
Exposition  liable  for  breach  of  contract;  Texas  &  P.  Coal  Co.  v.  Connaughten, 
20  Tex.  Civ.  App.  645,  50  S.  W.  173,  and  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R. 
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Co.  100  Mo.  App.  443,  74  S.  W.  456,  holding  master  liable  to  servant  for  negli- 
gence of  physician  paid  from  compulsory  fund  raised  by  deduction  from  servants' 
wages;  Bruce  v.  Central  M.  E.  Church,  147  Mich.  238,  10  L.R.A. (N.S.)  78,  110  N. 
W.  951,  11  Ann.  Cas.  150,  holding  a  church  was  liable  for  injuries  received  by 
an  employee  of  the  contractor  employed  for  injuries  sustained  by  reason  of  the 
breaking  of  a  defective  scaffold  furnished  by  agents  of  the  church. 

Disapproved  in  Hewett  v.  Woman's  Hospital  Aid  Asso.  73  N.  H.  565,  7  L.R.A. 
{N.S.)  499,  64  Atl.  190,  holding  a  hospital  was  liable  for  injuries  to  servants 
because  of  a  failure  to  give  warning  concerning  certain  dangers. 

23  L.  R.  A.  203,  ANDERSON  v.  CHICAGO,  ST.  P.  M.  &  O.  R.  CO.  87  Wis.  195, 

58  N.  W.  79. 
Evidence   of   precautions   to   prevent   repetition   of   accident. 

Cited  in  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  167,  59  L.  R.  A. 
120,  footnote  p.  118,  42  S.  E.  405,  and  Green  v.  Ashland  Water  Co.  101  Wis.  269, 
43  L.  R.  A.  121,  70  Am.  St.  Rep.  911,  77  N.  W.  722,  holding  evidence  of  pre- 
cautions to  prevent  repetition  of  injuries  inadmissible;  Kreider  v.  Wisconsin 
River  Paper  &  Pulp  Co.  110  Wis.  650,  86  N.  W.  662,  holding  evidence  as  to 
remedying  of  defects  in  machinery  after  accident  incompetent  on  question  of 
negligence;  Lind  v.  Uniform  Stave  &  Package  Co.  140  Wis.  188,  120  N.  W.  839, 
holding  evidence  that  after  an  accident  defendants  placed  guards  about  an  open- 
ing was  not  competent  to  show  negligence  in  not  having  it  guarded  before. 

Cited  in  notes    (32  L.R.A.  (N.S.)    1130)   on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury;    (11  Eng.  Rul.  Caa.  245)   on  admissibility  of  fact  collateral  to  issue. 
Contributory    negligrence. 

Cited  in  Vant  v.  Chicago  &  N.  W.  R.  Co.  101  Wis.  367,  77  N.  W.  713,  holding 
it  contributory  negligence  to  cross  railroad  by  much-frequented  private  way  with- 
out looking. 

Cited  in  footnote  to  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  36  L.  R.  A.  213, 
which  holds  negligence  of  trespasser  in  sitting  down  on  railroad  track  not 
-excused  by  drunkenness. 

Cited  in  note  (40  L.  R.  A.  133)  on  intoxication  as  affecting  negligence. 
Implied    licensees    and    trespassers    on    railroads. 

Cited  in  Schug  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  521,  78  N.  W.  1090, 
holding  unlawful  use  of  tracks  by  pedestrians  not  proof  of  license  by  company; 
Felton  v.  Aubrey,  20  C.  C.  A.  446,  43  U.  S.  App.  278,  74  Fed.  361,  holding  higher 
degree  of  evidence  requisite  to  establish  license  to  walk  on  trestle  or  railroad 
bridge  than  on  less  dangerous  place;  Sheehan  v.  St.  Paul  &  D.  R.  Co.  22  C.  C.  A. 
125,  46  U.  S.  App.  498,  76  Fed.  204,  holding  locomotive  engineer  not  bound  to  be 
•on  lookout  for  trespassers;  Moody  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  89  Ark.  107,  131 
Am.  St.  Rep.  75,  115  S.  W.  400,  holding  a  license  to  use  a  railroad  track  as  a 
foot-path  would  be  implied  where  the  railroad  had  permitted  its  road  bed  to  so 
obstruct  the  draiimge  of  water  as  to  wash  away  the  sidewalk  and  the  tracks  had 
been  used  as  a  result  for  a  foot-path  for  a  long  time;  Dotta  v.  Northern  P.  R. 
Co.  36  Wash.  513,  79  Pac.  32,  holding  a  license  was  not  acquired  by  user  to  a 
right  of  way  along  a  trestle  constructed  for  a  storage  track  and  containing  no 
way  for  foot  passengers,  though  used  by  such;  Palmer  v.  Oregon  Short  Line  R.  Co. 
34  Utah,  478,  98  Pac.  689,  16  Ann.  Cas.  229,  on  no  duty  as  resting  upon  rail- 
road company  to  keep  a  lookout  for  trespassers  on  the  tracks ;  Anderson  v.  Great 
Northern  R.  Co.  15  Idaho,  524,  99  Pac.  91,  on  a  railroad  as  bound  to  exercise 
special  care  and  watchfulness  at  any  point  where  people  may  be  expected  on  the 
.tracks. 
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Cited  in  footnotes  to  Ward  v.  Southern  P.  Co.  23  L.R.A.  715,  which  holds 
knowledge  of  frequent  trespassing  on  railroad  track  without  taking  steps  to  pre- 
vent same  not  license  to  use  track;  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A. 
531,  which  holds  duty  owed  to  one  using  footway  alongside  railroad  bridge  in. 
accordance  \rith  recognized  custom;  Xeal  v.  Carolina  C.  R.  Co.  49  L.  R.  A.  684r 
which  denies  liability  for  death  of  person  on  track  by  train  running  at  excessive 
speed  without  ringing  bell ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R.  A.  575, 
as  to  what  constitutes  license  to  cross  railroad  track  at  place  other  than  public- 
crossing;  Matthews  v.  Seaboard  Air  Line  R.  Co.  65  L.R.A.  286,  which  holds  rail- 
road company  permitting  public  to  use  well  beaten  path  on  right  of  way,  bound 
to  use  ordinary  care  not  to  maintain  pitfalls  or  unsafe  condition;  Williamson  v.. 
Southern  R.  Co.  70  L.R.A.  1007,  which  holds  that  invitation  to  use  railroad  right 
of  way  as  footpath  does  not  arise  from  merely  permitting  such  use  where  sign 
is  conspicuously  posted  warning  persons  not  to  do  so. 

Cited  in  notes  (69  L.R.A.  526)  on  duty  to  avoid  injury  to  persons  walking  on 
railroad  trestle;  (69  L.R.A.  544)  on  duty  to  avoid  injury  to  trespassers. 

Distinguished  in  Mason  v.   Chicago,   St.  P.  M.   &  O.  R.   Co.   89   Wis.    156,  61 
N.  W.  300,  holding  act  making  it  unlawful  to  walk  on  railroad  track  inappli- 
cable to  licensed  path  about  railroad  grounds. 
Last   clear   chance. 

Cited  in  notes  (55  L.R.A.  463)  on  doctrine  of  last  clear  chance;  (31  L.R.A^ 
(X.S.)  1043)  on  intoxication  of  persons  on  track  as  affecting  applicability  of 
doctrine  of  last  clear  chance. 

23  L.  R.  A.  208,  ELLIOTT  v.  NEWPORT  STREET  R.  CO.  18  R.  I.  707,  28  AtJ. 

338,  31  Atl.  694. 
Negligence    causing    injnry    to    passenger. 

Cited  in  Anderson  v.  City  &  Suburban  R.  Co.  42  Or.  509,  71  Pac.  659,  holding 
it  usually  question  for  jury  whether  it  is  negligence  in  carrier  to  permit  per- 
manent obstructions  to  remain  so  close  to  tracks  as  to  endanger  safety  of  pas- 
sengers; Mason  v.  Boston  &  X.  Street  R.  Co.  190  Mass.  257.  76  X.  E.  717,  hold- 
ing a  street  railway  company  negligent  in  so  placing  a  trolley  pole  that  a  pas- 
senger moving  along  the  running  board  is  struck  in  the  head  by  it. 

Cited   in   footnote   to   Budd  v.   United   Carriage   Co.   27   L.   R.   A.   279,   which 
holds  burden  of  proving  freedom  from  negligence  on  carrier  on  proof  of  injury 
to  passenger  from  running  and  kicking  of  team  on  public  carriage. 
Duty  of  carrier. 

Cited  in  Bosworth  v.  Union  R.  Co.  25  R.  I.  202,  55  Atl.  490;  Brunnchow  v_ 
Rhode  Island  Co.  26  R.  I.  214,  58  Atl.  656:  Bosworth  v.  Union  R.  Co.  26  R.  I. 
316,  58  Atl.  982,  3  Ann.  Cas.  1080  (dissenting  opinion)  ;  Colorado  &  Southern  R. 
Co.  v.  McGeorge,  46  Colo.  19,  133  Am.  St.  Rep.  43,  102  Pac.  747,  17  Ann.  Cas. 
880, — on  the  degree  of  care  required  to  be  exercised  by  a  carrier  for  the  safety  of" 
passengers;  Dunham  v.  Public  Service  Corp.  76  X.  J.  L.  454,  69  Atl.  1012,  holding 
the  acceptance  of  person  as  a  passenger  on  a  crowded  car  created  the  duty  aris- 
ing out  of  such  relation. 

Cited  in  note    (18  L.R.A. (N.S.)    163)    on  duty  of  street  car  company  to  pas- 
senger on  running  board. 
Contributory     negligence. 

Cited  in  Watson  v.  Portland  &  C.  E.  R.  Co.  91  Me.  592,  44  L.  R.  A.  159.  foot- 
note p.  157,  holding  riding  on  front  platform  of  electric  car  not  negligence  per 
*e;  Citizens  Street  R.  Co.  v.  Hoffbauer,  23  Ind.  App.  621,  56  X.  E.  54,  holding 
question  of  passenger's  negligence  in  going  upon  running  board  at  night  to  get 
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transfer,  while  car  was  on  wrong  track,  for  jury;  Cummings  v.  Worcester,  L. 
&  S.  Street  R.  Co.  166  Mass.  223,  44  N.  E.  126,  holding  that  passenger  on  front 
platform  of  closed  car,  deliberately  leaning  out  beyond  car,  cannot  recover  for 
injuries  received  thereby;  Nicholas  v.  Peck,  21  R.  I.  406,  43  Atl.  1038,  holding 
it  contributory  negligence,  as  matter  of  law,  knowingly  to  walk  over  unsafe  por- 
tion of  sidewalk;  San  Antonio  Traction  Co.  v.  Bryant,  30  Tex.  Civ.  App.  440, 
70  S.  W.  1015,  holding  passenger  using  running  board  of  crowded  open  car, 
instead  of  aisle,  to  get  to  seat,  not  guilty  of  contributory  negligence  as  matter 
of  law;  Union  Traction  Co.  v.  Sullivan,  38  Ind.  App.  525,  76  N.  E.  116,  holding 
it  a  question  of  fact  for  the  jury  whether  a  passenger  was  guilty  of  contributory 
negligence  in  riding  on  the  running  board  of  a  street  car  facing  backward ; 
Huber  v.  Cedar  Rapids  &  M.  C.  R.  Co.  124  Iowa,  558,  100  X.  W.  478,  holding  a 
passenger  guilty  of  contributory  negligence  as  a  matter  of  law  where  he  leaned 
from  the  platform  and  was  struck  in  the  head  by  a  trolley  pole  nineteen  to 
twenty  inches  from  the  side  of  the  car;  Cameron  v.  Lewiston,  B.  &  B.  Street  R. 
Co.  103  Me.  489,  18  L.R.A.  (N.S.)  500,  125  Am.  St.  Rep.  315,  70  Atl.  534,  holding 
it  not  negligence  per  se  for  a  passenger  riding  on  the  running  board  not  to  antici- 
pate danger  from  poles  placed  near  the  tracks;  Kreimelmann  v.  Jourdan,  107 
Mo.  App.  68,  80  S.  W.  323,  holding  it  was  a  question  for  the  jury  whether  a 
passenger  was  guilty  of  contributory  negligence  in  passing  along  an  inside 
running  board  to  a  seat  where  another  was  accessible  and  it  was  impossible  to 
stand  on  such  running  board  without  danger  from  passing  cars;  Georgetown  & 
T.  R.  Co.  v.  Smith,  25  App.  D.  C.  270,  5  L.R.A. (N.S.)  279,  holding  it  a  question 
of  fact  for  the  jury  whether  a  passenger  was  guilty  of  contributory  negligence  in 
sticking  his  arm  out  of  the  window;  Verrone  v.  Rhode  Island  Suburban  R.  Co. 
27  R.  I.  372,  114  Am.  St.  Rep.  41,  62  Atl.  512,  holding  it  was  not  negligence  per 
se  to  occupy  a  position  on  the  running  board  of  a  car  where  no  seats  vacant  or 
.standing  room  in  car;  Oliver  v.  Ft.  Smith  Light  &  Traction  Co.  89  Ark.  230,  131 
Am.  St.  Rep.  86,  116  S.  W.  204,  on  contributory  negligence  of  injured  party  as 
relieving  railroad  company  from  liability  though  negligent;  Crandall  v.  Stafford 
Mfg.  Co.  24  R.  I.  560,  54  Atl.  52,  on  when  question  of  contributory  negligence  one 
of  fact  for  the  jury;  Lebeau  v.  Dyerville  Mfg.  Co.  26  R.  I.  36,  57  Atl.  1092, 
on  what  necessary  to  warrant  the  court  to  set  aside  a  verdict  on  the  grounds 
of  contributory  negligence;  Nick  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  75  N.  J. 
L.  646,  68  Atl.  158,  on  the  duty  resting  upon  a  passenger  riding  upon  the  plat- 
form of  a  car. 

Cited  in  footnotes  to  Fisher  v.  West  Virginia  &  P.  R.  Co.  33  L.  R.  A.  69, 
which  holds  riding  on  car  platform  and  refusing  to  go  inside  at  request,  neg- 
ligence; North  Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108,  which  holds 
standing  on  street  car  platform  with  back  against  dash-board  not  necessarily 
negligent;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sustains  rule 
forbidding  passenger's  riding  on  front  platform  of  electric  car;  Third  Ave.  R. 
Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running 
board  of  street  car  to  recover  for  injuries  by  contact  with  pillar  near  track, 
while  passing  around  conductor,  who  was  also  on  running  board. 

Cited  in  notes   (2  L.R.A. (N.S.)    1192;   10  L.R.A. (N.S.)    353)   on  negligence  of 
passenger  riding  or  standing  on  running  board  of  street  car. 
Direction  of  verdict. 

Cited  in  Hutchinson  v.  Clarke,  26  R.  I.  308,  58  Atl.  948,  on  what  necessary  to 
warrant  the  court  to  direct  a  verdict  in  an  action  of  trespass  on  the  case  for  neg- 
ligence; Gallowshavv  v.  Lonsdale  Co.  25  R.  I.  384,  55  Atl.  932,  on  when  there 
is  no  question  for  the  jury  in  an  action  of  trespass  on  the  case  for  negligence. 
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Amount  of  damages. 

Cited  in  Blackwell  v.  O'Gorman  Co.  22  R.  I.  642,  49  Atl.  28,  holding  $10,000 
verdict  for  severe  and  permanent  injuries  to  woman  not  excessive;  Welch  v. 
Greene,  24  R.  I.  519,  54  Atl.  54,  on  when  court  will  set  aside  verdict  on 
ground  of  excessive  damages. 

23  L.   R.  A.  210,   SINGER  MFG.   CO.  v.   FLEMING,   39  Neb.   679,  42  Am.   St. 
Rep.  613,  58  N.  W.  226. 

Followed  without  special   discussion  in   Bishop   v.   Middleton,   43  Neb.   12,   26- 
L.R.A.  447,  footnote  p.  445,  61  N.  W.  129;   and  Gordon  Bros.  v.  Wageman,  IT. 
Neb.  192,  108  N.  W.  1067,  upon  validity  of  statute  in  question. 
Title   of   act. 

Cited  in  State  ex  rel.  Green  v.  Power,  63  Neb.  499,  88  N.  W.  769,  holding 
title  of  act  for  "better  protection  of  earnings  of  laborers,  etc.,"  comprehensive 
enough  to  permit  provisions  for  punishment  of  violations  thereof;  Van  Duzer 
v.  Mellinger,  66  Neb.  514,  92  N.  W.  738,  holding  the  title  of  an  act  "to  amend" 
a  specifically  described  statute  justified  legislation  in  the  nature  of  a  remedy  for 
the  enforcement  of  the  original  statute. 

Cited  in  note  (64  Am.  St.  Rep.  106)  on  sufficiency  of  title  of  statute. 
Laws    partly    unconstitutional. 

Cited  in  State  ex  rel.  Wheeler  v.  Stuht,  52  Neb.  217,  71  N.  W.  941,  refusing 
to  oust  councilmen  elected  under  act  providing  for  government  of  metropolitan 
cities,  on  ground  that  detatched  portions  were  unconstitutional. 
Rights  of  nonresident  creditors. 

Cited  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  McDonald,  112  111.  App.  402,  holding 
foreign  garnishment  judgment  obtained  without  personal  service  or  appearance 
of  debtor  not  bar  to  recovery  of  wages,  exempt  by  law  of  state  where  earned ; 
Dodge  County  v.  Burns,  89  Neb.  536,  35  L.R.A.(N.S.)  878,  131  N.  W.  922,  on 
comity  between  states  as  to  judgments  requiring  resident  debtor  to  pay  creditor's 
creditor  debt  payable  in  sister  state;  McCormack  v.  Tincher,  77  Neb.  860,  110 
N.  W.  547,  holding  a  nonresident  is  not  entitled  to  the  benefits  of  an  act  provid- 
ing for  the  better  protection  of  the  earnings  of  employees  of  corporations  doing; 
an  interstate  business. 

Cited  in  footnotes  to  Ward  v.  Boyce,  36  L.  R.  A.  549,  which  holds  trustee 
process  in  other  state  to  reach  note  held  by  nonresident  not  personally  served, 
ineffectual;  Hawley  v.  Hurd,  52  L.  R.  A.  195,  which  sustains  discrimination 
between  banks  in  and  out  of  state  as  to  attachment  of  negotiable  paper;  Tootle 
v.  Coleman,  57  L.  R.  A.  120,  which  holds  right  to  garnish  debtor  not  limited  to 
situs  of  chose  in  action. 

Cited  in  notes    (36  L.  R.  A.  583)   on  debtor's  right  of  action  against  creditor 
for  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  their  domicil; 
(47  L.  R.  A.  134)    on  effect  of  judgment  against  garnishee  to  merge  or  satisfy 
liability  of  principal  debtor. 
Situs  of  debts  for  the  purpose  of  attachment. 

Cited  in  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  146  Fed.  413,  on  the  situs  of 
debts  for  the  purpose  of  attachment. 

Cited  in  footnote  to  National  Broadway  Bank  v.  Sampson,  66  L.R.A.  606, 
which  holds  liability  of  nonresident  to  nonresident  corporation  not  subject  to 
attachment  within  state  when  debtor  is  temporarily  within  jurisdiction  as  situs 
of  debt  is  at  place  of  residence  either  of  debtor  or  of  creditor. 

Cited  in  notes  (67  L.R.A.  223)  as  to  where  debt  garnishable;  (69  Am.  St. 
Rep.  115)  on  situs  of  debts  for  purposes  of  garnishment  and  of  property  in 
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transit  in  hands  of  carriers;    (44  L.  ed.  U.  S.  212)   on  garnishment  of  debt  due 

to  nonresident. 

Validity   of   statutory   provision   for   attorney's   fee. 

Cited  in  note  (17  L.R.A.  (N.S.)   914)   on  validity  of  statutory  provision  for  at- 
torney's fee. 
Garnishment   tin   satisfaction   of   debt. 

Cited  in  note  (77  Am.  St.  Rep.  545)  on  garnishment  as  satisfaction  of  prin- 
cipal debt. 

23  L.  R.  A.  215,  WOLCOTT  v.  HOLCOMB,  97  Mich.  361,  56  N.  W.  837. 
Charitable    institutions. 

Cited  in  State  ex  rel.  Olsen  v.  Board  of  Control,  85  Minn.  193,  88  N.  W.  533 
(dissenting   opinion),    majority   holding   state   normal    schools    charitable    insti- 
tutions within  meaning  of  title  to  act. 
Residence    as    affecting?    electoral    and    property    rights. 

Cited  in  Lawrence  v.  Leidigh,  58  Kan.  599,  62  Am.  St.  Rep.  631,  50  Pac.  600, 
and  Re  Registration  of  Voters,  21  Pa.  Co.  Ct.-  478,  8  Pa.  Dist.  R.  17,  holding  that 
inmates  of  soldiers'  home  vote  only  in  districts  where  they  last  resided;  People 
ex  rel.  Saunders  v.  Hanna,  98  Mich.  516,  57  N.  W.  738,  and  Powell  v.  Spackman. 
7  Idaho,  705,  54  L.  R.  A.  383,  65  Pac.  503,  holding  inmates  of  soldiers'  home 
from  other  townships  not  legal  voters  in  township  of  home;  Powell  v.  Spackman, 
7  Idaho,  705,  54  L.  R.  A.  383,  footnote  p.  378,  65  Pac.  503,  holding  residence  as 
voter  not  acquired  by  inmate  of  soldiers'  home;  Hale  v.  Stimson,  198  Mo.  155.  95 
S.  W.  885,  holding  a  statute  providing  that  no  person  while  kept  at  any  poor 
house  or  other  asylum  at  public  expense  except  at  the  soldier's  home,  shall  be  en- 
titled to  vote  is  not  unconstitutional. 

Cited  in  footnotes  to  People  v.  Cady,  25  L.  R.  A.  399,  which  denies  power  to 
gain  residence  as  voter  while  irregularly  committed  to  prison;  Langhammer  v. 
Muntcr,  27  L.  R.  A.  330,  which  denies  necessity  of  voter  having  any  particular 
"home;"  Re  Barry,  52  L.  R.  A.  831,  which  denies  power  of  student  for  priest- 
hood at  Roman  Catholic  seminary  to  acquire  residence  as  voter;  Montgomery  v. 
Lebanon,  54  L.  R.  A.  914,  which  holds  farmer  retaining  country  house  as  home 
not  taxable  in  town  where  he  goes  to  give  children  school  privileges;  Cory  v. 
Spencer,  63  L.R.A.  275,  which  holds  that  a  member  of  a  national  home  for  volun- 
teer soldiers  may  acquire  a  residence  there  for  voting  purposes. 

Cited  in  notes  (25  L.R.A.  480)  on  how  far  right  to  vote  is  absolute;  (48  Am. 
St.  Rep.  717)  on  residence  and  loss  or  change  thereof. 

Distinguished  in  Cory  v.  Spencer,  67  Kan.  657,  63  L.  R.  A.  279,  73  Pac.  920, 
holding  that  inmate  of  soldiers'  home  may  acquire  residence  there  for  voting 
purposes;  State  ex  rel.  Lyle  v.  Willett,  117  Tenn.  350,  97  S.  W.  299,  holding  the 
residents  of  a  national  soldier's  home  were  not  residents  of  the  state  and  entitled 
to  vote  at  the  elections  therein  the  constitution  of  the  state  not  providing  that 
inmates  of  such  institutions  did  not  lose  their  residence  for  the  purpose  of 
voting. 
Ministerial  duties  of  inspectors  of  election. 

Cited  in  State  ex  rel.  McMillan  v.  Sadler,  25  Nev.  175,  83  Am.  St.  Rep.  573, 
58  Pac.  284,  holding  inspectors  of  election  without  power  to  refuse  to  receive 
vote  of  elector  whose  name  is  on  check  list,  except  on  failure  to  prove  identity; 
Lane  v.  Mitchell,  153  Iowa,  142,  36  L.R.A.  (N.S.)  973,  133  N.  W.  381,  holding  that 
election  officers  have  no  right  to  refuse  to  administer  oath  or  to  receive 
ballot  after  oath  is  taken,  under  statute  providing  that  if  challenged  voter  takes 
oath  his  vote  shall  be  received. 
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Cited  in  note  (36  L.R.A.  (X.S.)  969,  970)  on  duty  of  election  officer  to  accept 
sworn  vote. 

23  L.  R.  A.  221,  PEOPLE  v.  SHELDON,  139  X.  Y.  251,  54  X.  Y.  S.  R.  513,  3G 

Am.  St.  Rep.  690,  34  N.  E.  785. 
Combinations,    agreements,    and    lavrs    relating-    to    trade. 

Cited  in  Judd  v.  Harrington,  139  N.  Y.  110,  34  N.  E.  790,  holding  void,  agree- 
ment for  purpose  of  controlling  market  and  suppressing  competition  in  sale  of 
meat;  Cummings  v.  Union  Blue  Stone  Co.  164  N.  Y.  405.  52  L. 
R.  A.  263,  79  Am.  St.  Rep.  655,  58  X.  E.  525.  Affirming  15 
App.  Div.  604,  44  N.  Y.  Supp.  787,  holding  agreement  to  sell  all 
manufactured  products  of  wholesale  blue  stone  dealers  and  apportion  profits 
void;  People  v.  Milk  Exchange,  145  N.  Y.  272,  27  L.  R.  A.  440,  45  Am.  St.  Rep. 
609,  39  N.  E.  1062,  Affirming  77  Hun,  437,  29  N.  Y.  Supp.  259,  holding  incor- 
porated milk  exchange,  a  combination  of  dealers  and  creamery  men  to  control 
price  of  milk,  illegal;  People  ex  rel.  Tyroler  v.  City  Prison,  157  X.  Y.  133.  43 
L.  R.  A.  271,  68  Am.  St.  Rep.  763j  51  X.  E.  1006,  holding  act  prohibiting  sale 
of  tickets  by  scalpers  unconstitutional;  Re  Davies,  168  X.  Y.  101,  56  L.  R.  A. 
860,  61  X.  E.  118,  holding  that  act  of  1899  relating  to  suppression  of  monopolies 
authorized  proceedings  against  illegal  combinations  formed  before  its  passage; 
Drake  v.  Siebold,  81  Hun,  181,  30  X.  Y.  Supp.  697,  holding  agreement  by  associa- 
tion of  retailers  to  fix  uniform  price  of  coal,  followed  by  overt  acts,  criminal 
conspiracy;  Cohen  v.  Berlin  &  J.  Envelope  Co.  38  App.  Div.  500.  56  X.  Y.  Supp. 
588,  holding  agreement  to  insure  protection  against  ruinous  competition  valid; 
John  D.  Park  &  Sons  Co.  v.  Xational  Wholesale  Druggists'  Asso.  175  X.  Y. 
34.  62  L.  R.  A.  647,  96  Am.  St.  Rep.  578,  67  X.  E.  136  (dissenting  opinion), 
Affirming  54  App.  Div.  231  note,  Which  Affirmed  30  Misc.  679,  64  X.  Y.  Supp. 
276,  majority  upholding  agreement  between  manufacturers  of  proprietary  drugs 
and  wholesalers,  to  fix  prices  and  refrain  from  selling  to  dealers  who  would  not 
comply  with  terms;  Export  Lumber  Co.  v.  South  Brooklyn  Sawmill  Co.  54  App. 
Div.  521,  67  N.  Y'.  Supp.  626,  upholding  contract  between  lumber  dealers  to  ac- 
count for  and  divide  profits  of  their  export  business:  Ife  Atty.  Gen.  21  Misc. 
106,  47  N.  Y.  Supp.  20,  upholding  constitutionality  of  act  to  prevent  monopolies 
in  articles  of  general  necessity;  Excelsior  Quilting  Co.  v.  Creter,  36  Misc.  700, 
74  X.  Y.  Supp.  361,  holding  valid,  agreement  to  make  no  more  of  certain  kind 
of  machine,  patents  having  all  expired;  Booth  v.  Seibold,  37  Misc.  103.  74  X.  Y 
Supp.  776,  upholding  agreement  for  discontinuance  of  fish  business,  limited  as 
to  territory  and  time;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  435,  57  L.  R,  A. 
551,  footnote  p.  548.  90  Am.  St.  Rep.  126,  41  S.  E.  553,  sustaining  right  to  in- 
junction against  combination  of  merchants  to  prevent  sales  to  other  dealers 
unless  selling  at  fixed  prices;  State  ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co. 
152  Mo.  47,  45  L.  R.  A.  377,  52  S.  W.  595,  upholding  constitutionality  of  law 
forbidding  combinations  to  fix  insurance  rates ;  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.  50  W.  Ya.  620,  56  L.  R.  A.  809.  88  Am.  St.  Rep.  895,  40  S.  E. 
591,  holding  combination  of  several  to  do  lawful  act  not  actionable,  although 
injury  result;  State  ex  rel.  Durner  v.  Huegin,  110  Wis.  253.  62  L.  R.  A.  742. 

53  X.   W.    1046,   upholding   power  of  legislature   to   make  civilly   or   criminally 
liable,  participants  in  malicious  combination  to  injure  another;   Continental  Ins. 
Co.  v.  Fire  Underwriters,  67  Fed.  318,  upholding  legality  of  combination  of  un- 
derwriters for  regulation  of  premium  rates,  rebates,  and  compensation  of  agents ; 
United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.   134,  29  C.  C.  A.   157, 

54  U.  S.  App.  723.  85  Fed.  288.  holding  agreement  between  iron  pipe  manufac- 
turers, reserving  territory  to  different  members  of  association  free  from  competi- 
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tion,  illegal;  People  v.  McFarlin,  43  Misc.  601,  89  X.  Y.  Supp.  527,  holding  agree- 
ment to  purchase  materials  only  from  factories  approved  of  by  labor  unions,  ille- 
gal; Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  294,  71  S.  W.  455, 
holding  agreement  between  plumbers'  association  and  dealers  and  manufacturers 
for  purpose  of  fixing  prices  and  limiting  production,  illegal ;  Ferd  Heim  Brew- 
ing Co.  v.  Belincler,  97  Mo.  App.  70,  71  S.  W.  691,  holding  illegal,  agreement  by 
breweries  not  to  sell  beer  to  anyone  in  debt  to  any  other  member  of  the  com- 
bination; State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  387,  61  L.  R.  A. 
473,  footnote  p.  464,  96  Am.  St.  Rep.  515,  73  S.  W.  645,  holding  unlawful  com- 
bination to  fix  prices  shown  by  acts  of  competing  dealers;  State  v.  Glenn  Lumber 
Co.  83  Kan.  404,  111  Pac.  484,  holding  that  charges  made  under  anti  trust  act 
may  be  properly  united,  prosecution  being  for  misdemeanor;  Dr.  Miles  Medical 
Co.  v.  John  D.  Park  &  Sons  Co.  220  U.  S.  408,  55  L.  ed.  519,  31  Sup.  Ct.  Rep.  376, 
holding  that  combinations  between  dealers,  having  for  purpose  destruction  of 
competition  are  injurious  to  public  interests  and  void;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  97,  55  L.  ed.  600,  34  L.R.A.  (X.S.)  870,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912  D,  734,  59  Pittsb.  L.  J.  306  (dissenting  opinion),  on  reasonable- 
ness of  statute  intended  to  prohibit  combinations  in  restraint  of  trade  as  fatal 
to  their  effectiveness;  McCarter  v.  Firemen's  Ins.  Co.  74  N.  J.  Eq.  401,  29  L.R.A. 
(X.S.)  1209,  135  Am.  St.  Rep.  708,  73  Atl.  80,  18  Ann.  Cas.  1048  (dissenting  opin- 
ion), as  to  what  corporations  are  engaged  in  business  which  affects  public  inter- 
ests; State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  450,  116  S.  W.  902,  on  the 
illegality  of  combinations  to  restrain  competition;  Kellogg  v.  Sowerby,  190  N.  Y. 
373,  83  N.  E.  47,  on  illegality  of  combinations  preventive  of  competition  regard- 
less of  the  motive  of  parties;  Hunt  v.  Riverside  Co-op.  Club,  140  Mich.  547,  112 
Am.  St.  Rep.  420,  104  X.  W.  40,  holding  that  it  is  not  material  that  in  fact 
lowered  prices  resulted  from  a  forbidden  combination  tending  to  monopolize; 
People  v.  American  Ice  Co.  120  App.  Div.  236,  104  X.  Y.  Supp.  858,  holding  evi- 
dence of  profits  made  or  as  to  unreasonableness  of  prices  not  material  on  dis- 
covery and  inspection  before  trial  for  monopolistic  combination;  Rex  v.  Elliott,  9 
Ont.  L.  Rep.  662,  holding  that  if  illegal  combination  affected  local  trade  it  is  im- 
material that  it  was  primarily  operative  in  a  foreign  country;  People  v.  American 
Ice  Co.  135  App.  Div.  186,  120  X.  Y.  Supp.  41,  holding  allegations  as  to  past 
monopolistic  acts  proper  either  to  characterize  the  intent  and  support  an  injunc- 
tion against  further  like  acts  or  to  make  out  case  for  cancelling  permit  to  do 
business;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  214  111.  443,  73  N.  E.  770  (Affirm- 
ing 114  111.  App.  106,  holding  averment  that  coal  dealers  conspired  to  combine 
and  regulate  prices  was  good  as  stating  a  common  law  conspiracy  without  aver- 
ment of  unlawfulness  of  means;  Territory  v.  Long  Bell  Lumber  Co.  22  Okla.  905, 
99  Pac.  911,  holding  combination  to  suppress  competition  in  lumber  trade  was 
within  statutory  definition  of  nuisance  enjoinable  at  suit  of  public;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. (X.S.)  150,  82  C.  C.  A.  158,  153  Fed.  45, 
holding  system  of  sale  and  resale  contracts  with  serial  numbers  was  unlawful : 
Cleland  v.  Anderson,  66  Neb.  264,  5  L.R.A. (X.S.)  142,  92  X.  W.  306,  holding 
combination  to  prevent  wholesalers  from  selling  lumber  except  to  "regular"  re- 
tailers was  against  free  competition  within  statute;  State  v.  Eastern  Coal  Co.  29 
R.  I.  259,  132  Am.  St.  Rep.  817,  70  Atl.  1,  17  Ann.  Cas.  96,  holding  that  merely 
fixing  coal  prices  in  combination  without  capacity  thereby  to  restrain  or  monopo- 
lize trade  or  conspiring  to  monopolize  without  power  to  accomplish  is  not  a  crime; 
People  v.  Klaw,  55  Misc.  91,  106  X.  Y.  Supp.  341,  on  "prime  necessities"  of  life 
as  object  of  unlawful  trade  monopolies  and  holding  theatrical  monopoly  not  one 
in  trade;  State  v.  Duluth  Bd.  of  Trade,  107  Minn.  530,  23  L.R.A. (N.S.)  1273, 
121  N.  W.  395,  holding  that  a  rule  of  The  Duluth  Board  of  Trade  which  provides 
L.R.A.  Au.  Vol.  III.— 69. 
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that  all  members  of  the  board  shall  charge  a  uniform  commission  for  selling  grain 
for  nonmembers.  and  provides  penalties  for  violation  of  such  rule,  is  not  a  com- 
bination and  does  not  violate  anti-trust  statute  of  Minnesota. 

Cited  in  notes  (35  L.R.A.  (X.S.)  1054,  1055)  on  combination  by  dealers  not  to 
patronize  wholesalers  selling  to  undesirable  persons;  (78  Ain.  St.  Rep.  243)  on 
acts  which  legislature  may  declare  criminal. 

Distinguished  in  Re  Consolidated  Gas  Co.  56  Misc.  60,  106  X.  Y.  Supp.  407, 
holding  out  and  out  purchase  of  stock  of  competing  gas  companies  under  permis- 
sion of  statute  was  not  a  combination  suppressive  of  trade  competition;  Locker 
v.  American  Tobacco  Co.  121  App.  Div.  453,  106  X.  Y.  Supp.  115,  holding  tobacco 
wholesaler's  appointment  of  an  exclusive  selling  agent,  and  consequent  inability 
of  plaintiff  to  purchase  its  goods  as  agreed  by  it  was  not  enjoinable  as  an  unlaw- 
ful restraint  of  trade. 
Conspiracy. 

Cited  in  Green  v.  Davies,  100  App.  Div.  359,  91  N.  Y.  Supp.  470,  34  N.  Y.  Civ. 
Pro.  Rep.  4,  on  the  conspiracy  and  not  the  overt  acts  as  the  gravamen  of  the 
crime;  Purington  v.  Hinchliff,  120  111.  App.  531,  on  the  unlawfulness  of  the 
purpose  of  combination  as  the  gravamen  of  the  offense  rather  than  the  mere  fact 
of  business  association;  Franklin  Union  Xo.  4  v.  People,  220  111.  376,  4  L.R.A. 
(X.S.)  1013,  110  Am.  St.  Rep.  248,  77  X.  E.  176,  holding  combination  of  strikers 
in  a  union  to  intimidate,  threaten  or  force  others  not  to  accept  work  was  a  con- 
spiracy; Knight  &  J.  Co.  v.  Miller,  172  Ind.  35,  87  X.  E.  823,  18  Ann.  Caa.  1146, 
holding  contract  forbidding  contracts  which  of  their  nature  must  suppress  compe- 
tition is  germane  to  a  title  covering  such  as  are  "intended"  to  do  so. 

Cited  in  footnotes  to  United  States  v.  E.  C.  Knight  Co.  24  L.  R.  A.  428,  which 
holds  monopoly  not  involved  in  control  of  business  of  refining  and  selling  sugar; 
Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A.  828,  which  sustains  retail 
coal  dealer's  right  of  action  against  wholesalers  and  favored  retailers,  com- 
bining to  drive  other  retailers  out  of  business;  Com.  v.  Grinstead,  56  L.  R.  A. 
709,  which  holds  agreement  not  to  resell  goods  at  less  than  specified  price  not 
with  statute  for  suppression  of  conspiracies. 

Cited  in  notes  (21  L.  R.  A.  798)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (64  L.  R.  A.  731)  on  illegal  trusts  under  modern  anti- 
trust laws. 

23  L.  R.  A.  227,  MEAD  v.  STIRLIXG,  62  Conn.  586,  27  Atl.  591. 

liiuliis    of    members    of    voluntary    associations    to    invoke    aid    of    courts. 

Cited  in  Lawson  v.  Hewell,  118  Cal.  619,  49  L.  R.  A.  402,  50  Pac.  763,  holding 
that  courts  will  not  restrain  voluntary  society  from  trial  of  member  according 
to  its  rules  for  breach  of  discipline;  Crutcher  v.  Eastern  Division,  Xo.  321,  0.  R. 
C.  A.  151  Mo.  App.  630,  132  S.  W.  307,  holding  that  courts  will  not  adjudicate 
affairs  of  voluntary  association  until  remedies  within  association  have  been  ex- 
hausted; Mustin  v.  Grand  Fraternity,  12  Pa.  Dist.  R.  470,  holding  member  of 
lodge  should  exhaust  the  remedies  provided  within  the  organization  before  ap- 
pealing to  the  courts. 

Cited  in  footnote  to  Supreme  Lodge,  0.  G.  C.  v.  Simering,  41  L.  R.  A.  720, 
which  sustains  right  to  injunction  against  excluding  representative  from  right 
to  vote  in  supreme  lodge  of  benefit  society. 

Cited  in  notes  (59  Am.  St.  Rep.  204)  on  remedies  of  members  of  associations; 
(68  Am.  St.  Rep.  863,864)  on  jurisdiction  of  equity  over  voluntary  unincorporated 
associations. 
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23  L.  R.  A.  231,   CHICAGO  &  I.  COAL  R.   CO.  v.  HALL,   135   Ind.   91,  34  N. 

E.  704. 
Liabilities    of    consolidated    and    other    corporations. 

Cited  in  Citizens'  Street  R.  Co.  v.  Robbins,  144  Ind.  678,  42  N.  E.  916,  holding 
corporation  assuming  liability  of  another  to  specified  amount  not  bound  beyond 
such  amount ;  New  York  Security  &  T.  Co.  v.  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  102  Fed.  393,  holding  that  effect  of  consolidation  of  railroad  corporation 
is  to  bind  consolidated  company  for  indebtedness  of  all  constituent  companies; 
Midland  R.  Co.  v.  Galey,  141  Ind.  48(i,  39  N.  E.  940,  holding  consolidated  cor- 
poration liable  for  damages  for  appropriation  of  land  for  right  of  way  by  old 
company;  Southern  R.  Co.  v.  Gregg,  101  Va.  315,  43  S.  E.  570,  holding  corpora- 
tions purchasing  railroad  liable  for  unpaid  award  in  condemnation  proceedings 
instituted  by  company  building  road. 

Annotation  cited  in  Swing  v.  American  Gluocose  Co.  123  111.  App.  162,  as  collat- 
ing the  cases  on  the  liability  of  a  corporation  upon  judgments  binding  another 
corporation  which  it  has  absorbed. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Bouknight,  30  L.  R.  A.  823,  which 
authorizes  holding  consolidated  railroad  company  responsible  for  acts  and 
neglects  of  constituent  members;  Austin  v.  Tecumseh  Nat.  Bank,  35  L.  R.  A. 
444,  which  holds  new  corporation  liable  for  obligations  of  predecessor  only 
when  transaction  fraudulent;  Lanikin  v.  Baldwin  &  L.  Mfg.  Co.  44  L.  R.  A. 
786,  which  holds  taxes  against  partnership  not  payable  from  assets  of  corporation 
subsequently  formed,  till  corporate  debts  paid;  Morgan  v.  Randolph-Clowes  Co. 
51  L.  R.  A.  653,  which  denies  right  of  firm  creditor  to  sue  corporation  assuming 
firm  debts;  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which  denies  liability 
of  street  railway  company  for  debts  of  other  company  whose  property  and  fran- 
chises bought;  Combes  v.  Milwaukee  &  M.  R.  Co.  27  L.  R.  A.  369,  which  denies 
right  to  sue  corporation  devested  of  property  and  franchises  by  judicial  sale; 
Busell  Trimmer  Co.  v.  Coburn,  69  L.R.A.  821,  which  holds  claim  by  president 
manager  of  corporation  for  subsequent  salary  not  covered  by  covenant  by  pur- 
chaser of  its  business  and  effects  to  indemnify  it  against  existing  contracts  and 
engagements. 

Cited  in  note   (52  L.  R.  A.  391)   on  right  of  corporations  to  consolidate. 
Claim   for   payment   in   condemnation   proceeding. 

Cited  in  Coburn  v.  Sands,  150  Ind.  146,  48  N.  E.  786,  holding  claim  for  pay- 
ment of  appropriated  land  superior  to  any  subsequent  lien. 
Remedies   of   owner   after    taking-   of   land. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Harper,  11  Ind.  App.  487,  37 
N.  E.  41,  holding  owner  acquiescing  in  appropriation  of  land  by  railroad  com- 
pany not  bound  to  proceed  under  special  statute  for  assessment  of  damages; 
Chicago,  I.  &  E.  R.  Co.  v.  Patterson,  26  Ind.  App.  298,  59  N.  E.  688,  holding 
appearance  in  statutory  proceeding  and  exception  to  award  not  waiver  of  right 
of  independent  action;  Indianapolis  Southern  R.  Co.  v.  Shea,  45  Ind.  App.  611,  90 
N.  E.  329,  holding  that  abutting  owner  is  entitled  to  damages  to  his  property 
caused  by  construction  of  railroad  in  street  even  though  he  consented  to  such 
construction. 

Cited  in  footnote  to  Rodefer  v.  Pittsburg  O.  V.  &  C.  R.  Co.  70  L.R.A.  844, 
which  holds  siding  or  switch  constructed  by  railroad  company  to  manufactory 
at  expense  of  and  over  land  of  manufacturer  for  sole  purpose  of  affording  facili- 
ties for  receiving  and  shipping  freight  and  silent  as  to  period  it  is  to  remain  not 
maintainable  by  railroad  company  against  manufacturer's  objection. 
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Revocability    of    license. 

Cited  in  note  (1  L.R.A. (N.S.)  360)  on  right  to  revoke  so-called  license  which 
is  in  nature  of  lease. 

23  L.  R.  A.  239,  ROSHOLT  v.  MEHUS,  3  N.  D.  513,  57  N.  W.  783. 
It  iu-lii    to   homestead. 

Approved  in  Bedel  v.  Sake,  10  Idaho,  285,  66  L.R.A.  67,  77  Pac.  638,  holding 
wife  who  abandoned  home  and  procured  a  divorce  where  there  was  no  jurisdiction 
to  dissolve  the  community  property  rights  loses  homestead. 

Cited  in  Brady  v.  Kreuger,  8  S.  D.  470,  59  Am.  St.  Rep.  771,  66  N.  W.  1083, 
holding  wife's  homestead  rights  extinguished  by  divorce;  Moore  v.  Ward,  107 
Tenn.  734,  64  S.  W.  1087,  denying  right  of  wife  after  divorce  to  assert  right  of 
homestead  in  independent  suit;  Barkman  v.  Barkman,  209  111.  275,  70  N.  E. 
652,  holding  that  homestead  estate  remains  in  husband  where  divorce  decree 
is  silent  as  to  its  disposition;  Zanone  v.  Sprague,  16  Cal.  App.  341,  116  Pac.  989, 
holding  that  homestead  vests  in  husband  on  his  divorce,  unless  assigned  to  wife 
under  section  146,  of  civil  code;  Goldsborough  v.  Hewitt,  23  Okla.  71,  99  Pac. 
907,  on  cessation  of  prospective  homestead  rights  on  divorce  of  wife. 

Cited  in  footnotes  to  Stern  v.  Lee,  26  L.  R.  A.  814,  which  holds  exemption  of 
homestead  continues  after  conveyance  in  fee  during  minority  of  youngest  child; 
Duffv  v.  Harris,  40  L.  R.  A.  750,  which  holds  homestead  rights  of  widow  not 
forfeited  by  her  previous  abandonment  of  husband  and  living  with  other  man. 

Cited  in  notes    (4  L.R.A. (N.S.)    786)    on  partition  of  homestead;    (16  L.R.A. 
(N.S.)   114)   on  continuance  of  family  as  condition  of  continuance  of  homestead 
where  a  condition  of  inception. 
Binding   effect  of  decree  of   divorce   on   property  rights. 

Cited  in  Baird  v.  Connell,  121  Iowa,  291,  96  N.  W.  863,  holding  adjudication 
of  property  rights  between  husband  and  wife  in  divorce  action,  bar  to  subsequent 
action  by  wife  to  recover  part  of  property. 

Cited  in  note  (11  L.R.A. (N.S.)  104)  on  effect  of  divorce  on  community  prop- 
erty in  absence  of  adjudication. 

23   L.   R.  A.   244,   SPRINGER  v.   BYRAM,   137   Ind.   15,   45   Am.   St.   Rep.    159, 

36  N.  E.   361. 
Right    to   affirm    correct   Judgment    on    independent    grounds. 

Cited  in  Abbitt  v.  Lake  Erie  &  W.   R.   W.   Co.   150   Ind.   512,   50  N.  E.   729, 
holding  that   decision   of   general   term   may   be   followed   on   appeal,   if  correct, 
although  reasons  given  below  be  insufficient. 
Sufficiency    of   appeal    papers. 

Cited  iu  Dunn  v.  State,  162  Ind.  179,  70  N.  E.  521,  holding  an  assignment  of 
error   in   admitting  an  answer  to  a   question   set  out  verbatim  which  question 
was  also  described  as  in  reb'uttal  was  sufficient. 
Privileged   communications. 

Cited  in  Warsaw  v.  Fisher,  24  Ind.  App.  48,  55  N.  E.  42,  holding  plaintiff  not 
deprived  of  benefit  of  rule  against  admission  of  confidential  communications  to 
physician,  by  suing  corporation  for  damages;  Masons  Union  L.  Ins.  Asso.  v. 
Brockman,  26  Ind.  App.  188,  59  N.  E.  401,  holding  conversations  between 
patient  and  physician  in  presence  of  third  persons  not  privileged;  Indiana  Union 
Traction  Co.  v.  Thomas,  44  Ind.  App.  475,  88  N.  E.  356,  holding  that  person  suing 
for  injuries  cannot  be  required  to  divulge  her  declarations  to  her  physician,  made 
in  presence  of  third  person  as  to  how  injury  occurred,  unless  such  third  person's 
presence  is  necessary  to  enable  physician  and  patient  to  communicate;  Chicago, 
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J.  &  L.  R.  Co.  v.  Gorman,  47  Ind.  App.  434,  94  N.  E.  730,  holding  that  under 
statute  communication  between  physician  and  patient  are  privileged. 
Admissibility  of  statements  made  in   presence  of  another. 

Cited  in  Leach  v.  Dickerson,  14  Ind.  App.  376,  42  N.  E.   1031,  holding  state- 
ment made  in  presence  of  another  not  admissible  unless  made  in  his  hearing. 
Injury  to   elevator   passengers. 

Cited  in  Ferguson  v.  Truax,  132  Wis.  496,  14  L.R.A. (N.S.)  356,  112  N.  W.  513, 
13  Ann.  Cas.  1092,  holding  one  riding  in  elevator  after  he  was  permanently  for- 
bidden to  do  so  was  not  a  passenger. 

Cited  in  notes  (25  L.  R.  A.  33)  on  liability  for  injury  to  elevator  passengers; 
(14  L.R.A.  (N.S.)  350)  on  rights  of  one  who,  after  being  prohibited,  enters  pas- 
senger elevator,  for  purpose  of  business  with  tenant;  (15  L.R.A.  (N.S.)  407)  on 
liability  of  owner  of  elevator  to  trespassers  or  licensees;  (56  Am.  St.  Rep.  808) 
on  liability  of  owners  of  elevators  used  for  passengers  or  employees. 
Servant's  disobedience  of  rule. 

Cited  in  Pennsylvania  Co.  v.  Coyer,  163  Ind.  638,  72  N.  E.  875,  holding  railroad 
company  not  bound  to  know  that  its  servants  permitted  persons  to  ride  on  work 
trains  contrary  to  orders. 

Cited  in  note  (61  Am.  St.  Rep.  83)  on  liability  to  passenger  invited  to  ride 
by  employee  without  authority. 

23  L.  R.  A.  250,  SCHMITZ  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.   119  Mo.  256,  24 

S.  W.  472. 

Second  appeal  in  55  Mo.  App.  577. 
Degree  o£  care  required  to  prevent  accidents   on   railroad   track. 

Cited  in  Covell  v.  Wabash  R.  Co.  82  Mo.  App.  186,  holding  witness  properly 
allowed  to  testify  that  no  whistle  was  blown  near  crossing,  although  not  re- 
quired by  ordinance. 

Cited  in  notes  (25  L.R.A. (N.S.)  790)  on  care  required  of  railroad  companies  to 
prevent  injuring  small  children  on  track;  (49  Am.  St.  Rep.  409,  413,  427)  on 
negligence  in  dealing  with  children. 

Distinguished  in  Melton  v.  St  Louis  &  S.  F.  R.  Co.  99  Mo.  App.  287,  73  S.  W.- 
231,   holding   carrier   not   bound   to   give   warning   of   approaching   train   to   one 
driving  in  highway  parallel  to  railway. 
Admissibility    of    depositions. 

Cited  in  Benjamin  v.  Metropolitan  Street  R.  Co.  133  Mo.  287,  34  S.  W.  590, 
holding  fact  that  nonresident  witness  is  within  jurisdiction  of  court  not  ground 
for  exclusion  of  deposition;  Barber  Asphalt  Paving  Co.  v.  Ullman,  137  Mo. 
571,  38  S.  W.  458,  holding  deposition  of  witness  present  in  courtroom  properly 
excluded;  Lanza  v.  Le  Grand  Quarry  Co.  124  Iowa,  662,  100  N.  W.  488,  holding 
shorthand  notes  of  testimony  taken  on  former  trial  are  inadmissible  when  the 
witness  who  gave  the  testimony  contained  in  the  notes  is  in  court;  State  v.  Cole- 
man,  199  Mo.  120,  97  S.  W.  574,  holding  that  the  testimony  of  a  witness  copied 
in  bill  of  exceptions  is  same  as  if  in  a  deposition  and  if  when  it  is  offered  in  evi- 
dence the  witness  is  personally  present  in  court  it  is  inadmissible;  Valleroy  v. 
Knights  of  Columbus,  135  Mo.  App.  578,  116  S.  W.  1130,  on  the  admission  of 
depositions  when  deponent  is  present  in  court. 
Contributory  negligence  of  children. 

Cited  in  Anderson  v.  Union  Terminal  R.  Co.  161  Mo.  424,  61  S.  W.  874,  holding 
child  of  eleven  not  negligent  in  crossing  tracks,  if  acting  as  might  be  rea- 
sonably expected  of  one  of  his  age  and  capacity;  Krenzer  v.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  151  Ind.  600,  68  Am.  St.  Rep.  252,  52  N.  E.  220  (dissenting  opin- 


23  L.R.A.  250]  L.  R.  A.  CASES  AS  AUTHORITIES.  1004 

ion),  majority  holding  boy  aged  seven  and  a  half  years,  going  to  sleep  on  rail- 
road tracks,  guilty  of  contributory  negligence  as  matter  of  law ;  Rogers  v.  Meyer- 
son  Printing  Co.  103  Mo.  App.  688,  78  S.  W.  79,  holding  lesser  degree  of  care 
required  of  child  than  of  adult;  Fink  v.  Kansas  City  Southern  R.  Co.  161  Mo. 
App.  330,  143  S.  W.  568,  holding  that  it  is  capacity  of  infant  and  not  age  alone 
that  is  criterion  of  his  responsibility;  Fry  v.  St.  Louis  Transit  Co.  Ill  Mo.  App. 
333,  85  S.  W.  960,  holding  the  test  of  a  minor's  responsibility  for  conduct  charged 
to  have  been  negligent  is  the  caution  usually  displayed  by  ordinary  children  of 
same  age  and  capacity;  Lange  v.  Missouri  P.  R.  Co.  115  Mo.  App.  589,  91  S.  W. 
989.  holding  it  proper  to  consider  inexperience  of  youth  and  absence  of  knowledge 
of  danger  on  the  question  of  contributory  negligence;  Lange  v.  Missouri  P.  R. 
Co.  208  Mo.  478,  106  S.  W.  660,  approving  an  instruction  on  degree  of  care  re- 
quired of  a  child. 
Erroneous  instruction  invited  by  appellant. 

Cited  in  Horgan  v.  Brady,  155  Mo.  670,  56  S.  W.  294;   Seckinger  v.  Philibert 
&  J.  Mfg.  Co.   129  Mo.  602,  31   S.  W.  957,  holding  that  appellant  cannot  com- 
plain of  erroneous  instruction  invited  by  himself. 
Harmless  instructions. 

Cited  in  Green  v.  Cole,  127  Mo.  615,  30  S.  W.  135,  dissenting  opinion  by 
Barclay,  J.,  who  holds  erroneous  instruction  not  ground  for  reversal,  where 
more  favorable  to  appellant  than  he  was  entitled  to;  Blackwell  v.  Hill,  76  Mo. 
App.  52,  holding  that  no  ground  for  reversal  exists  where  instructions,  taken 
together,  state  correct  principle  of  law. 
Mental  anguish  as  element  of  damages. 

Cited  in  St.  Louis  Trust  Co.  v.  Murmann,  90  Mo.  App.  561,  holding  person 
entitled  to  recover  for  mental  anguish  caused  by  physical  injury;  Merrill  v. 
Los  Angeles  Gas  &  Electric  Co.  158  Cal.  512,  31  L.R.A.  (N.S.)  565,  139  Am.  St. 
Rep.  134,  111  Pac.  534,  holding  that  mental  suffering  for  which  allowance  may  be 
made  in  personal  injury  action  includes  mental  worry,  distress,  grief,  and  mortifi- 
cation which  may  be  shown  to  exist  because  of  injury:  Shortridge  v.  Scarritt 
Estate  Co.  145  Mo.  App.  305,  130  S.  W.  126;  Coombs  v.  King,  107  Me.  382,  78 
Atl.  468,  Ann.  Cas.  1912  C,  1121, — holding  that  recovery  may  be  had  for  mental 
chagrin,  mortification  and  discomfort  at  physical  disfigurement,  when  they  are 
direct  natural  consequence  of  physical  injury;  Prescott  v.  Robinson,  74  X.  H.  462, 
17  L.R.A.(N.S.)  594,  124  Am.  St.  Rep.  987,  69  Atl.  522,  holding  that  pregnant 
woman  can  recover  damages  from  worry  previous  to  child's  birth  due  to  appre- 
hension that  injury  inflicted  will  cause  deformity. 

Cited  in  footnote  to  Maynard  v.  Oregon  R.  &  Nav.  Co.  68  L.R.A.  477,  which 
holds  mental  anguish  from  inability  to  -work  and  properly  support  child  not 
proper  element  of  damages  for  personal  injury. 

Cited  in  note    (15  L.R.A.  (X.S.)    779)    on  mental  suffering  from  disfigurement 
or  mutilation  as  element  of  damages. 
Prospective    damages. 

Cited  in  Schmitz  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  55  Mo.  App.  577,  sustaining 
verdict  for  loss  of  services  of  minor  on  proof  of  loss  of  earning  capacity  by  in- 
jury; Blackwell  v.  Hill,  76  Mo.  App.  55.  holding  direct  evidence  not  necessary  to 
establish  amount  parent  entitled  to  for  loss  of  services  of  child;  Dunn  v.  North- 
east Electric  R.  Co.  81  Mo.  App.  44,  holding  value  of  boy's  earning  capacity 
after  reaching  maturity,  question  for  jury,  without  direct  proof;  Pryor  v. 
Metropolitan  Street  R.  Co.  85  Mo.  App.  373,  holding  loss  of  prospective  profits 
of  contractor  not  element  of  damages  resulting  from  injury;  Ferrier  v.  Schoen- 
berg  Mercantile  Co.  158  Mo.  App.  537,  138  S.  W.  893;  Buckry-Ellis  v.  Missouri 
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P.  R.  Co.  158  Mo.  App.  500,  138  S.  W.  912, — holding  that  in  action  for  injury  to 
child  of  tender  years,  loss  on  account  of  impairment  of  future  earning  capacity, 
may  be  left  to  jury  without  proof  thereof;  Shaw  v.  Southern  P.  R.  Co.  157  Cal. 
244,  107  Pac.  108,  holding  that  in  action  for  personal  injuries  jury  may  consider 
permanent  loss  from  fact  that  injury  renders  him  less  capable  of  continuing  form- 
er business;  McDermott  v.  Severe,  25  App.  D.  C.  290,  allowing  loss  of  earning 
capacity  of  seven  year  old  child  as  an  element  of  damage,  the  extent  of  which  is 
to  be  left  to  sound  judgment  of  jury;  Stotler  v.  Chicago  &  A.  R.  Co.  200  Mo.  142, 
98  S.  W.  509,  holding  loss  of  earning  power  as  an  element  of  damages  for  injury 
to  child  of  tender  years  is  to  be  left  to  the  sound  discretion  of  the  jury  though  the 
infant  never  worked  or  might  never  need  to  work;  Brown  v.  St.  Louis  &  Suburban 
R.  Co.  127  Mo.  App.  508,  106  S.  W.  83,  holding  loss  of  earning  capacity  of  child 
an  element  of  damage  the  amount  of  which  is  for  determination  of  jury  and  dis- 
allowing evidence  of  probability  of  promotion  as  too  speculative. 

Cited  in  note    (6  L.R.A.  (X.S.)    553)    on  right  of  infant  to  recover  for  loss  of 
services  or  diminished  earning  capacity,  during  minority,  from  personal  injury. 
Instructions  on  elements  of  damage. 

Followed  in  Lange  v.  Missouri  P.  R.  Co.  208  Mo.  478,  106  S.  W.  660,  approving 
instruction  on  mental  anguish  and  decreased  earning  capacity,  couched  in  lan- 
guage of  cited  case. 
Practice    as    to    objection    to    excessiveiiess    of    verdict    on    finding. 

Cited  in  Minton  v.  Steele,  125  Mo.  196,  28  S.  W.  746,  holding  objection  to  ex- 
cessive verdict  in  ejectment  must  be  taken  in  trial  court  to  be  available  on  ap- 
peal; Lilly  v.  Menke,  126  Mo.  231,  28  S.  W.  994,  dissenting  opinion  by  Bar- 
clay, J.,  who  holds  objection  to  excessive  award  in  petition  not  available  unless 
assigned  on  ground  of  motion  for  new  trial;  Corrigan  v.  Kansas  City,  93  Mo. 
App.  176,  holding  that  excessive  finding  as  to  damages  must  be  called  to  trial 
court's  attention  to  be  available  on  appeal. 
Crossing  between  cars  extending-  over  public  way. 

Cited  in  Littlejohn  v.  Richmond  &  D.  R.  Co.  49  S.  C.  16,  26  S.  E.  967,  holding 
person  injured  while  attempting  to  climb  between  cars  at  crossing,  to  be  "per- 
son injured  in  his  person  or  property  by  collision  with  engines  or  cars"  at 
crossing. 

23  L.  R.  A.  258,  POLLEY  v.  JOHNSON,  52  Kan.  478,  35  Pan.  8. 
Rights   in   growing   crops. 

Cited  in  Voils  v.  Battin,  6  Kan.  App.  743,  50  Pac.  940,  and  Mabry  v.  Harp,  53 
Kan.  400,  36  Pac.  743,  holding  growing  crops  to  be  personal  property;  Straw- 
hacker  v.  Ives,  114  Iowa,  663,  87  N.  W.  669,  holding  that  leasehold  interest  of 
judgment  debtor  may  be  levied  on  after  assignment  of  growing  crops;  Sims  v. 
Jones,  54  Neb.  772,  69  Am.  St.  Rep.  749,  75  N.  W.  150,  holding  that  interest  of 
landlord  and  tenant  in  growing  crops,  where  portion  is  reserved  for  rent,  may 
be  levied  on;  Phillips  v.  Keysaw,  7  Okla.  681,  56  Pac.  695,  holding  one  holding 
land  by  adverse  possession  entitled  to  growing  crops  harvested  before  ouster; 
Johns  v.  Kamard,  2  Neb.  (Unof. )  158,  96  N.  W.  118,  holding  growing  crops 
subject  to  levy  irrespective  of  stage  of  growth ;  Simanek  v.  Nemetz,  120  Wis. 
47,  97  N.  W.  508,  holding  it  not  a  breach  of  warranty  in  deed  for  grantor  to  pur- 
chase crop  of  his  tenant  and  hold  same  as  against  his  grantee. 

Cited  in  footnotes  to  Bagley  v.  Columbus  Southern  R.  Co.  34  L.  R.  A.  286, 
which  holds  growing  crops  part  of  land  for  purposes  of  jurisdiction;  Riddle  v. 
Dow,  32  L.  R.  A.  811,  which  holds  rights  of  mortgagee  of  lessor's  interest  in 
crops  raised  by  tenant  superior  to  subsequent  garnishment  proceedings;  Cannon 
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v.  Mathews,   69  L.R.A.   827,  which  holds  that  replevin  lies  for  growing  straw- 
berry plants. 

Cited  in  notes  (23  L.  R.  A.  477)  on  sale  or  mortgage  of  future  crops;  (5  Eng. 
Rul.  Cas.  136;  10  Eng.  Rul.  Cas.  476)  on  same  point. 

Distinguished  in  Tipton  v.  Martzell,  21  Wash.  274,  75  Am.  St.  Rep.  838,  57 
Pac.  806.  holding  growing  crop  planted  by  tenant  under  contract  with  landlord 
to  harvest  and  deliver  one  third,  not  subject  to  levy  under  execution. 
Following   trust  property. 

Cited  in  Poole  v.  French,  71  Kan.  400,  80  Pac.  997,  holding  that  land  held  by 
equitable  title  may  be  sold  in  execution  as  the  property  of  the  real  owner  though 
he  never  had  legal  title. 

23  L.  R.  A.  264,  LEEP  v.  ST.  LOUIS,  L  M.  &  S.  R.  CO.  58  Ark.  407,  41  Am. 

St.  Rep.  109,  25  S.  W.  75. 
Statutes  affecting:  property  rights  and  right   to  contract. 

Followed  in  St.  Louis  Southwestern  R.  Co.  v.  Brown,  75  Ark.  139,  86  S.  W.  994, 
upholding  statute  requiring  immediate  payment  of  employees. 

Approved  in  Arkansas  Stave  Co.  v.  State,  94  Ark.  32,  27  L.R.A.  (N.S.)  257,  140 
Am.  St.  Rep.  103,  125  S.  W.  1001,  upholding  statute  compelling  domestic  corpo- 
ration to  make  semi-monthly  payments  to  employees. 

Cited  in  Ritchie  v.  People,  155  111.  105,  29  L.  R.  A.  82,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  statute  forbidding  women  to  work  more  than  eight  hours 
a  day  unconstitutional ;  Re  Morgan,  26  Colo.  447,  47  L.  R.  A.  65,  77  Am.  St. 
Rep.  269,  58  Pac.  1071,  and  Low  v.  Rees  Printing  Co.  41  Neb.  146,  24  L.  R.  A. 
710,  43  Am.  St.  Rep.  670,  59  N.  W.  362,  declaring  eight-hour  law  unconstitu- 
tional; State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  542,  58  L.  R.  A.  754,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098,  holding  legislature  without  power  to  forbid 
discharge  of  employee  because  member  of  labor  organization;  Dugger  v.  Me- 
chanics' &  T.  Ins.  Co.  95  Tenn.  252,  28  L.  R.  A.  798,  32  S.  W.  5,  holding  act 
making  void,  stipulations  limiting  insurance  liability  to  three  fourths  of  loss 
not  interference  with  freedom  to  contract  -.  McFadden  v.  Blocker,  3  Ind.  Terr.  233, 
58  L.  R.  A.  896,  54  S.  W.  873,  upholding  chattel  mortgage  registry  act  applicable 
to  residents  of  territory  only;  Carson  v.  St.  Francis  Levee  District,  59  Ark. 
528,  27  S.  W.  590,  upholding  constitutionality  of  delegation  to  levee  board  of 
power  to  tax  property  specially  benefited  by  levee;  Dennis  v.  Moses,  18  Wash. 
592,  40  L.  R.  A.  314,  32  Pac.  333,  holding  act  requiring  mortgaged  property 
to  be  appraised,  and  forbidding  sale  at  less  than  80  per  cent  of  appraised  value, 
constitutional;  Callahan  v.  St.  Louis,  Merchants'  Bridge  Terminal  R.  Co.  170 
Mo.  492,  60  L.  R.  A.  254,  94  Am.  St.  Rep.  746,  71  S.  W.  208,  upholding  fellow- 
servant  act  imposing  liability  on  railroads  for  injury  to  servants  by  negligent 
of  fellow  servants  in  operating  railroad;  Kansas  City,  P.  &  G.  R.  Co.  v.  Moon, 
66  Ark.  413,  50  S.  W.  996,  reaffirming  constitutionality  of  act  requiring  rail- 
road corporations  to  pay  employee  wages  due  upon  discharge;  Woodson  v.  State, 
69  Ark.  528,  65  S.  W.  465,  upholding  constitutionality  of  act  requiring  cor- 
porations to  weigh  coal  before  screening;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  355, 
43  W.  N.  C.  75,  8  Atl.  339,  holding  act  requiring  weighing  of  coal  before  screen- 
ing unconstitutional;  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  S.  221,  46 
L.  ed.  1136,  22  Sup.  Ct.  Rep.  820,  upholding  right  of  legislature  to  amend  or 
revoke  charter  not  granting  exclusive  water  privileges;  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Pritchard,  97  Ark.  102,  32  L.R.A. (N.S.)  181,  133  S.  W.  176,  Ann.  Cas. 
1912  C,  1175,  holding  that  statute  imposing  certain  per  cent  upon  every  judgment 
entered  in  court  of  record  is  void;  Pulaski  Heights  Sewerage  Co.  v.  Loughborough, 
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95  Ark.  266,  29  L.R.A.  (X.S.)  320,  129  S.  W.  536,  holding  that  corporation  with 
franchise  to  construct  sewer  and  to  rent  or  sell  right  to  use  it  may  be  compelled 
to  permit  anyone  to  connect  with  it  upon  payment  of  fee  approved  by  court; 
Avondale  Land  Co.  v.  Shook,  170  Ala.  389,  54  So.  268  (dissenting  opinion),  on 
power  of  legislature  to  alter,  amend  or  revoke  charter  of  corporation;  Lawrence 
v.  Rutland  R.  Co.  80  Vt.  379,  15  L.R.A. (X.S.)  353,  67  Atl.  1091,  13  Ann.  Cas. 
475,  on  right  to  regulate  corporate  contracts  based  on  reservation  of  right  in 
legislature  to  amend  charter  when  public  interest  is  involved;  Ozan  Lumber  Co. 
v.  Biddie,  87  Ark.  592,  113  S.  W.  796,  holding  that  the  local  constitution  gives 
the  legislature  the  power  to  amend  charters  of  corporations  with  the  limitation 
that  it  cannot  take  away  the  power  to  contract  though  it  may  regulate  such 
power  for  public  good;  Union  SawTmill  Co.  v.  Felsenthal,  85  Ark.  354,  108  S.  W. 
217,  holding  an  act  compelling  corporations  to  redeem  script  and  store  orders 
with  lawful  money  for  face  value  to  be  within  right  of  legislature  to  regulate  con- 
tracts and  powers  of  corporation  in  favor  of  public  interests;  Seelyville  Coal  & 
Min.  Co.  v.  McClosson,  166  Ind.  568,  117  Am.  St.  Rep.  396,  77  N.  E.  1044,  9  Ann. 
Cas.  234,  on  the  validity  of  laws  regulating  absolutely,  the  time  of  payment  of 
employees  in  lawful  coin  by  certain  class  of  employers;  Lewis  v.  Northern  P.  R. 
Co.  36  Mont.  221,  92  Pac.  469,  holding  act  regulating  corporation's  payment  of 
employees  not  invalid  for  failure  to  expressly  apply  to  natural  persons  in  same 
business  where  they  can  be  included  by  inference;  State  v.  Missouri  Tie  &  Lumber 
Co.  181  Mo.  559,  65  L.R.A.  595,  103  Am.  St.  Rep.  614,  80  S.  W.  933,  2  Ann.  Cas. 
119,  holding  a  statute  requiring  payment  of  employees  in  lawful  money  and  pro- 
hibiting payment  by  store  orders  is  invalid  where  no  element  of  public  interest 
is  involved;  Jordon  v.  State,  51  Tex.  Crim.  Rep.  539,  11  L.R.A. (N.S.)  608,  103 
S.  W.  633,  14  Ann.  Cas.  616,  holding  statute  prohibiting  employer  to  pay  employees 
in  script  store-orders  and  other  paper  is  invalid  where  no  question  of  fraud  or 
coercion  of  employees  or  public  interest  is  involved;  People  v.  Marcus,  110  App. 
Div.  261,  97  N.  Y.  Supp.  322,  holding  an  act  prohibiting  an  employer  from  re- 
quiring an  applicant  for  work  to  join  a  labor  union  as  a  condition  to  employment 
to  be  a  denial  of  equal  protection  of  the  law. 

Cited  in  footnote  to  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L.  R.  A. 
718,  which  upholds  act  requiring  examination  of  and  certificate  from  employing 
or  master  plumbers. 

Cited  in  notes  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages;  (60  L.  R.  A.  323)  on  constitutional  equality  in 
United  States  in  relation  to  corporate  taxation;  (5  L.R.A. (N.S.)  454)  on  statu- 
tory provisions  as  to  right  of  wrongfully  discharged  servant  to  wages  for  contract 
period  subsequent  to  discharge;  (5  L.R.A. (N.S.)  530)  on  amount  recoverable  by 
servant  discharged  for  cause;  (35  L.R.A. (N.S.)  550)  on  validity  and  effect  of 
statute  regulating  time  of  payment  of  wages;  (139  Am.  St.  Rep.  868)  on  constitu- 
tionality of  statutes  relating  to  wages;  (62  Am.  St.  Rep.  177)  on  protection  of 
corporations  from  special  and  hostile  legislation. 

Distinguished  in  Opinion  of  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  E. 
713,  holding  that  legislature  may  require  employers  to  pay  employees  weekly; 
Tullis  v.  Lake  Erie  &  W.  R.  Co.  175  U.  S.  351,  44  L.  ed.  194,  20  Sup.  Ct.  Rep. 
136,  upholding  constitutionality  of  Indiana  employers'  liability  act  of  1893; 
State  v.  Haun,  61  Kan.  176,  47  L.  R.  A.  379,  59  Pac.  340  (dissenting  opinion), 
Reversing  7  Kan.  App.  520,  54  Pac.  130,  majority  holding  act  requiring  payment 
of  employees  in  money,  draft,  or  check,  unconstitutional;  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Paul,  173  U.  S.  406,  Affirming  64  Ark.  85,  37  L.  R.  A.  505,  62  Am. 
St.  Rep.  154,  40  S.  W.  705,  holding  equal  protection  of  law  not  denied  by  act 
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imposing  penalty  on  railroad  corporation  for  failure  to  pay  employees  on  day 
of  discharge. 
Constitutional    ri.ulM*. 

Cited  in  Fidelity  &  C.  Co.  v.  Gibson,  135  111.  App.  298,  holding  that  the  right  to 
labor  is  a  property  right  the  malicious  interference  with  which  gives  rise  to  cause 
of  action :  Taylor  v.  Pullman  Co.  1  111.  C.  C.  48,  holding  that  the  right  to  hold 
property  and  contract  with  respect  thereto  comes  within  protection  of  state  consti- 
tution. 
Laws  partly  good  and  partly  bad. 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  138,  33  S.  W.  480,  holding  ordinance 
providing  for  paving  and  maintenance  thereof,  though  void  as  to  maintenance 
should  be  upheld  as  to  paving;  Exparte  Byles,  93  Ark.  621,  37  L.R.A.  (X.S.)  778, 
126  S.  W.  94,  to  the  point  that  statutes  valid  in  part  and  void  in  part  may  be, 
in  proper  care,  separated  and  valid  part  enforced  and  void  part  disregarded; 
Title  Guaranty  &  Surety  Co.  v.  Bank  of  Fulton,  89  Ark.  471,  117  S.  W.  537,  hold- 
ing that  partial  invalidity  of  statute  does  not  invalidate  the  whole  even  though 
the  exact  line  of  divisibility  is  not  pointed  out;  Words  v.  Carl,  75  Ark.  335,  87 
S.  W.  621,  3  Ann.  Cas.  423,  holding  that  a  statute  containing  a  regulation  of 
sale  of  patent  rights  may  be  enforced  as  to  that  regulation  though  containing  an 
invalid  exemption  therefrom;  St.  Louis  &  S.  F.  R.  Co.  v.  Shore,  89  Ark.  423,  117 
S.  W.  515,  ]6  Ann.  Cas.  939,  holding  statute  valid  as  applying  to  fires  started 
by  locomotive  operated  by  railway  company  although  void  as  applying  to  fires 
started  in  another  manner  and  as  to  persons  operating  railroads,  such  later  points 
not  being  in  question;  Lackey  v.  Fayetteville  Water  Co.  80  Ark.  137,  96  S.  W. 
622,  holding  an  ordinance  providing  for  municipal  water  supply  not  void  in  toto 
because  certain  separable  provisions  therein  in  favor  of  water  company  are  void; 
Ex  parte  Deeds,  75  Ark.  545,  87  S.  \Y.  1030,  holding  that  a  statute  containing  an 
invalid  proviso  is  invalid  in  toto  where  such  proviso  is  inseparable  from  rest  of 
enactment  for  any  reason. 

Disapproved  in  Ballard  v.  Mississippi  Cotton  Oil  Co.  81  Miss.  572,  62  L.  R.  A. 
417,  34  So.  533,  holding  court  only  authorized  to  sever  parts  of  statute,  where 
constitutional    and    unconstitutional    provisions,    not    interdependent,    exist    on 
its  face. 
Repeal   by   implication. 

Cited  in  Porter  v.  Waterman,  77  Ark.  386,  91  S.  W.  754,  holding  that  a  subse- 
quent act  is  valid  as  a  repeal  of  a  prior  act  on  same  subject  to  the  extent  of  con- 
flict although  the  prior  is  not  mentioned  therein  where  such  later  act  is  not  by 
attempt  at  repeal  "by  reference  to  title  only." 
Reasonable    doubt   as    to   validity    of   statute. 

Cited  in  State  v.  Foster,  22  R.  I.  172,  50  L.  R.  A.  343,  46  Atl.  833,  holding 
that  reasonable  doubt  as  to  validity  of  statute  must  be  resolved  in  favor  of  its 
validity ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  99  Ark.  14,  139  S.  W.  938,  hold- 
ing that  statute  is  presumed  to  be  constitutional  and  will  not  be  declared  un- 
constitutional unless  it  is  forbidden  by  state  or  Federal  constitution  in  express 
terms  or  by  necessary  implication. 
Actions  for  statutory  damages. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pickett,  70  Ark.  228,  67  S.  W.  870, 
holding  separate  action  maintainable  by  railway  employee  to  recover  statutory 
damages  for  failure  of  company  to  pay  wages  on  day  of  discharge;  St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Walsh,  86  Ark.  149,  110  S.  W.  222,  holding  statutory  sum  re- 
coverable for  failure  to  pay  wages  promptly  on  discharge,  being  damages  and  not 
penalty  may  be  sued  for  in  action  for  wages  proper. 
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23  L.  R.  A.  278,  FLORER  v.  SHERIDAN,  137  Ind.  28,  36  N.  E.  305. 
Collection   of   omitted   personalty   taxes. 

Cited  in  Reynolds  v.  Bowen,  138  Ind.  451,  36  N.  E.  756,  refusing  cancelation 
of  taxes  against  decedent's  estate  under  act  permitting  assessments  of  omitted 
property;  Clark  v.  Schindler,  43  Ind.  App.  275,  87  X.  E.  44,  holding  failure  of 
petition  to  collect  back  tax.  to  allege  that  property  omitted  was  of  value  to  be 
fatal  and  not  cured  by  general  allegation  of  "money  loaned  and  credits." 
Deduction  of  debts  from  credits. 

Approved  in  Stumpf  v.  Storz,  156  .Mich.  234,  23  L.R.A.  (X.S.)  157,  132  Am.  St. 
Rep.  521,  120  N.  W.  618,  holding  the  word  "credits"  in  the  constitution  tax  pro- 
visions to  mean  net  credits  allowing  deduction  of  debits  from  choses  in  action. 

Cited  in  First -Nat.  Bank  v.  Turner,  154  Ind.  465,  57  N.  E.  110,  holding  bona 
fide  indebtedness  of  national  bank  stockholder  not  deductible  from  assessed 
value  of  stock  for  taxation;  State  ex  rel.  Lewis  v.  Smith,  158  Ind.  553,  63  L.  R. 
A.  121,  63  N.  E.  25,  holding  statute  authorizing  deduction  of  mortgage  indebt- 
edness not  exceeding  $700,  from  assessed  valuation  of  real  estate  for  purpose 
of  taxation,  constitutional;  Johnson  County  v.  Johnson,  173  Ind.  90,  89  N.  E. 
590,  holding  that  statute  providing  that  banks  shall  be  valued  for  taxation  by 
deducting  total  indebtedness  from  total  assets,  is  not  invalid  because  of  discrimi- 
nation; Lancaster  County  v.  McDonald,  73  Xeb.  455,  103  X.  W.  78,  holding  the 
true  value  of  credits  for  assessment  to  be  the  extent  thereof  after  deduction  of 
indebtedness  of  taxpayer;  State  ex  rel.  Breckenridge  v.  Fleming,  70  Xeb.  535,  97 
X.  W.  1063,  construing  word  "credits"  in  tax  statute  to  mean  net  credits  allow- 
ing deduction  therefrom  of  bona-fide  indebtedness;  Ager  v.  State,  162  Ind.  538,  70 
N.  E.  808,  holding  that  a  bona  fide  indebtedness  should  be  deducted  from  credits 
although  not  claimed  at  time  of  listing  credits. 

Cited  in  footnote  to  State  ex  rel.  Lewis  v.  Smith,  63  L.R.A.  116,  which  upholds 
statutory  provision  for  deduction  of  specified  amount  of  debts  from  assessed  value 
of  real  estate. 

Cited  in  notes  (60  L.R.A.  321)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation;  (38  L.R.A.  (X.S.)  138)  on  shares  of  stock  in 
building  and  loan  association  as  "credits"  within  taxing  statute. 

Distinguished  in  Deniston  v.  Terry,  141  Ind.  684,  41  N.  E.  143,  holding  paid- 
up  stock  in  building  association  taxable. 

23  L.  R.  A.  283,  BITTLE  v.  CAMDEX  &  A.  R.  CO.  55  X.  J.  L.  615,  28  Atl.  305. 
Inability    for    frightening;    horses    by    operation    of    railroad. 

Approved  in  Stewart  v.  Gary  Lumber  Co.  146  X.  C.  49,  59  S.  E.  545,  holding 
railroad  company  liable  for  actual  but  not  exemplary  damages  as  result  of 
frightening  plaintiff's  mule  by  wanton  blowing  of  locomotive  whistle  by  engineer. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Smith,  107  Ky.  183,  53  S.  W.  269,  holding 
carrier's  continuing  to  blow  whistle  after  noticing  horses  would  thereby  be 
frightened  not  justified  when  statute  permitted  ringing  of  bell;  Weil  v.  St. 
Louis  S.  W.  R.  Co.  64  Ark.  538,  43  S.  W.  967,  holding  railroad  compay  liable 
for  frightening  horse  by  needless  and  negligent  blowing  of  whistle;  Race  v. 
Easton  &  A.  R.  Co.  62  X.  J.  L.  538,  41  Atl.  710,  holding  that  in  case  of  indirect 
injury  resulting  from  blowing  of  whistle,  facts  showing  negligence  should  be 
pleaded. 

Cited  in  footnotes  to  Mitchell  v.  Xashville,  C.  &  St.  L.  R.  Co.  40  L.  R.  A.  426, 
which  holds  blowing  locomotive  whistle  under  much  used  bridge,  negligence; 
Omaha  &  R.  Valley  R.  Co.  v.  Clarke,  23  L.  R.  A.  504,  which  holds  railroad  com- 
pany not  lable  for  frightening  horse  by  escape  of  steam  from  engine:  McCann 
V.  Consolidated  Traction  Co.  38  L.  R.  A.  236,  which  holds  running  tank  car  on 
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street  railway  track,  with  black  coats  waving  from  it,  frightening  horse,  negli- 
gence; Kentticky  &  I.  Bridge  Co.  v.  Montgomery,  57  L.  R.  A.  781,  which  requires 
railroad  company  operating  railroad  bridge  as  toll  bridge,  to  keep  lookout  to 
prevent  frightening  teams  by  trains;  Hinchman  v.  Pere  Marquette  R.  Co.  65 
L.R.A.  553,  which  sustains  liability  of  railroad  company  for  injury  due  to  emis- 
sion of  steam  from  engine  in  highway  at  a  railroad  crossing  while  a  traveler  was 
attempting  to  drive  across  the  track. 
When  question  of  negligence  is  for  Jury. 

Cited  in  State  Consolidated  Traction  Co.,  Prosecutor,  v.  Reeves,  58  N.  J.  L. 
577,  34  Atl.  128,  holding  proper,  trial  court's  refusal  to  take  disputable  question 
of  negligence  from  jury;  Day  v.  Donohue,  02  N.  J.  L.  382,  41  Atl.  934,  holding 
nonsuit  improper  where  conclusion  of  fact  one  about  which  reasonable  men  might 
honestly  differ;  Tier  v.  Miller,  80  X.  J.  L.  693,  79  Atl.  417,  holding  that  master's 
negligence  was  for  jury  where  boy  was  injured  by  being  jerked  from  wagon  be- 
cause of  sudden  start  of  horses  caused  by  stroke  of  whip  wielded  by  driver;  Mum- 
ma  v.  Easton  &  A.  R.  Co.  73  X.  J.  L.  659,  05  Atl.  208,  holding  that  non-suit  is 
erroneously  granted  where  plaintiff  made  out  prima  facie  case  of  injury  caused 
by  blowing  of  whistle  under  highway  bridge  and  defendant  introduced  no  ex- 
planatory evidence. 
Proximate  cause  of  injury. 

Cited  in  footnote  to  Snyder  v.  Philadelphia  Co.  63  L.  R.  A.  896,  which  holds 
negligent  blowing  off  of  gas  well  proximate  cause  of  injury  to  teamster  whose 
horses  were  frightened,  although  one  of  his  lines  broke  because  of  insufficiency. 
Liability  for  servant's  torts. 

Cited  in  note  (10  L.R.A.  fX.S.)  372,  383,  385,  388,  395,  400,  401,  403)  on 
liability  for  injury  by  servant  to  third  person  in  use  of  dangerous  agency. 

Distinguished  in  Evers  v.  Krouse,  70  X.  J.  L.  655,  66  L.R.A.  594,  58  Atl.  181, 
holding  person  employing  small  boy  to  water  lawn  not  liable  for  damage  to  horse 
by  act  of  boy  m  throwing  water  on  it  across  the  street,  causing  it  to  run  away. 

23  L.  R.   A.  287,   ELLIS'S  APPEAL,   55  Minn.   401,   43   Am.   St.   Rep.   514,   50 

N.  W.   1056. 
Foreign    divorces. 

Cited  in  Andrews  v.  Andrews,  176  Mass.  95,  57  N.  E.  333,  holding,  under  stat- 
ute, that  Dakota  decree  of  divorce  may  be  held  void  on  collateral  attack;  Star- 
buck  v.  Starbuck,  173  X.  Y.  508,  93  Am.  St.  Rep.  631,  66  N.  E.  193,  holding  that 
plaintiff  in  action  for  dower  cannot  impeach  decree  of  divorce,  obtained  by  her 
in  another  state,  husband  not  appearing;  Re  Swales,  60  App.  Div.  603,  70  X".  Y. 
Supp.  220,  holding  decree  of  divorce  obtained  by  woman  in  court  of  another 
state  not  impeachable  by  her  to  obtain  administration  on  former  husband's 
estate;  Sammons  v.  Pike,  108  Minn.  299,  23  L.R.A. (X.S.)  1259,  133  Am.  St.  Rep. 
425,  122  N.  W.  168,  on  question  of  whether  divorce  granted  in  state  of  which 
neither  plaintiff  nor  defendant  was  resident  at  any  time  could  be  validated  by 
subsequent  conduct;  Aldrich  v.  Steen,  71  Xeb.  55,  98  X.  W.  445,  holding  that  a 
divorce  obtained  without  collusion  in  a  county  where  neither  party  resided, 
but  by  a  resident  of  the  state,  and  who  contested  its  allowance,  is  not  sub- 
ject to  collateral  attack  by  heirs  claiming  his  property. 

Cited  in  footnotes  to  Glutton  v.  Glutton,  31  L.  R.  A.  160,  which  authorizes 
divorce  on  cross-bill  to  nonresident  defendant  in  suit  by  resident;  Lynde  v. 
Lynde,  48  L.  R.  A.  679,  which  holds  binding  judgment  authorized  against  de- 
fendant voluntarily  appearing  without  reservation  in  divorce  proceeding;  Ar- 
rington  v.  Arrington,  52  L.  R.  A.  201.  which  holds  foreign  decree  for  alimony 
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after  defendant's  appearance  entitled  to  full  faith  and  credit;  Kempson  v. 
Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction  in  state  where  parties 
married  and  wife  resides,  of  suit  to  enjoin  fraudulent  divorce  suit  by  husband 
in  other  state. 

Cited  in  notes   (57  L.  R.  A.  593)   on. right  to  contest  validity  of  divorce  decree 
after  death  of  one  or  both  of  parties;    (59  L.  R.  A.   144,   183,   185)    on  conflict 
of  laws  on  subject  of  divorce. 
Domicil    of    wife    for    purpose    of    divorce. 

Cited  in  footnote  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds 
matrimonial  domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  re- 
moval to  other  state. 

Voluntary  appearance  in  courts   of  another  state  as  conferring;  juris- 
diction. 

Cited  in  Bledsoe  v.  Seaman,  77  Kan.  685,  95  Pac.  576,  holding  that  where  both 
parties  appeared  in  the  courts  of  another  state  and  consented  to  its  jurisdiction 
the  parties  will  thereafter  be  estopped  to  deny  the  jurisdiction  of  the  court  to 
allow  the  decree  of  divorce. 

Cited  in   (53  Am.  St.  Rep.  183)   on  jurisdiction  over  absent  citizens  in  divorce 
suits. 
Collateral  attack  on   judgment. 

Cited  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.  178  Fed.  987,  holding 
that  decree  allowing  person  claim  of  priority  of  invention  upon  which  patent  is 
issued  cannot  be  collaterally  attacked  on  ground  of  collusion  by  one  subsequently 
charged  with  infringement  of  patent;  Hamilton  v.  McNeill,  150  Iowa,  481,  129  N. 
W.  480,  Ann.  Cas.  1912  D,  604,  holding  that  spouse  adjudged  ''guilty  party"  in 
divorce  decree,  cannot  in  suit  of  alienation  of  affections  of  other  spouse  show  that 
decree  was  obtained  by  collusion. 

Cited  in  notes  (36  L.R.A.  (N.S.)  981,  985)  on  character  and  kinds  of  judgments 
and  orders  not  collaterally  assailable  for  fraud  not  affecting  jurisdiction;  (133 
Am.  St.  Rep.  434,  436,  439,  451)  as  to  when  estoppel  exists  against  urging  invalid- 
ity of  void  or  voidable  divorce. 

Distinguished  in  Holt  v.  Holt,  23  Okla.  660,  102  Pac.  187,  holding  that  wtiere 
decree  of  divorce  is  granted  and  it  appears  in  subsequent  application  for  increase 
in  alimony  that  husband  induced  bringing  of  action,  wife  was  not  estopped  from 
showing  that  subsequent  agreement  was  unfair  merely  because  she  received  benefit 
under  it. 
Conclusiveness  of  enrolled  bill. 

Cited  in  note   (40  L.R.A. (N.S.)   7,  15)   on  conclusiveness  of  enrolled  bill 

23  L.  R.  A.  294,  SHAW  v.  DAVIS,  78  Md.  308,  28  Atl.  619. 
Power    of    courts    over    corporations    or    associations. 

Cited  in  DuPuy  v.  Transportation  &  Terminal  Co.  82  Md.  426,  33  Atl.  889T 
upholding  power  of  courts  to  protect  stockholder  from  fraudulent,  illegal,  and 
ultra  vires  acts  of  corporation  officers;  Dailey  v.  Wight,  94  Md.  276,  51  Atl. 
38,  refusing  to  remove  trustee  of  stock,  because  he  was  voted  salary  as  presi- 
dent of  corporation;  Ryan  v.  Williams,  100  Fed.  174,  refusing  preliminary  in- 
junction to  restrain  measures  for  consolidation  in  anticipation  of  statute  au- 
thorizing it;  Supreme  Lodge,  0.  G.  C.  v.  Simering,  88  Md.  288,  41  L.  R.  A.  722, 
71  Am.  St.  Rep.  409,  40  Atl.  723,  upholding  power  of  court  to  enjoin  supreme 
lodge  of  fraternal  association  from  excluding  qualified  representatives  from 
right  to  vote;  United  States  Steel  Corp.  v.  Hodge,  64  N.  J.  Eq.  816,  60  L.  R.  A. 
748,  footnote  p.  742,  54  N.  E.  1,  holding  all  stockholders  bound  by  aJl  proceed- 
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ings  sanctioned  by  vote  of  majority  stockholders,  taken  and  ascertained  accord- 
ing to  law;  Bond  v.  Gray  Improv.  Co.  102  Md.  433,  62  Atl.  827,  holding  that  equity 
will  not  intervene  to  set  aside  a  sale  of  mortgaged  corporate  property  at  instance 
of  one-eighth  of  shareholders  where  sale  is  not  ultra  vires,  illegal  or  fraudulent 
and  satisfactory  to  majority  who  voted  thereon;  Sloan  v.  Clarkson,  105  Md.  181, 
06  Atl.  18,  holding  that  equity  will  require  an  accounting  from  agent  of  foreign 
corporation  at  instance  of  resident  stockholder  where  majority  of  directors  refuse 
to  have  such  an  accounting,  the  agent  being  president  of  corporation  also  secretary 
treasurer  and  chief  stockholder;  Figge  v.  Bergenthal,  130  Wis.  617,  109  N.  W.  581, 
holding  that  equity  will  not  interfere  with  business  policy  of  corporation  sanc- 
tioned by  large  majority  of  stockholders,  at  the  instance  of  a  minority  shareholder 
seeking  to  further  his  own  personal  interests;  Theis  v.  Spokane  Falls  Gas  Light 
Co.  49  Wash.  497,  95  Pac.  1074,  holding  that  because  one  corporation  is  con- 
trolled by  another  owning  majority  of  capital  stock  is  not  ground  for  equitable 
interference  in  behalf  of  a  minority  stockholder  unless  the  control  is  used  to  an 
unlawful  or  illegal  purpose. 

Distinguished  in  Urner  v.  Sollenberger,  .89  Md.  333,  43  Atl.  810.  holding  de- 
fense of  fraudulently  created  debts  not  available  on  suit  against  stockholder  for 
unpaid   subscription. 
Personal   interest   of  stockholders   In   matters   voted   on. 

Cited  in  Worth  Mfg.  Co.  v.  Bingham,  54  C.  C.  A.   125,   116  Fed.  791,  holding 
stockholder   not   forbidden   to   vote   upon    propriety   of   sale   of   property   merely 
because  interested  in  it. 
Directors  and  stockholders   as   trustees. 

Cited  in  Emerson  v.  Gaither,  103  Md.  580,  8  L.R.A.  (N.S.)  746,  64  Atl.  26,  7 
Ann.  Cas.  1114,  holding  that  directors  of  a  bank  who  have  ceased  to  be  such  may 
plead  limitations  as  defense  to  action  for  recovery  of  losses  caused  by  their 
misfeasance,  such  directors  are  not  technical  trustees. 

23  L.  R.  A.  301,  ATLANTA  v.  WARXOCK,   91   Ga.  210,   44  Am.   St.  Rep.   17, 

18  S.  E.   135. 
Xnlsances. 

Cited  in  Holmes  v.  Atlanta,  113  Ga.  962,  39  S.  E.  458,  holding  discharge  of 
polluted  surface  waters  by  city  drainage  system  upon  premises  of  private  citi- 
zen, actionable;  Waycross  v.  Houk,  113  Ga.  965,  39  S.  E.  577,  holding  nuisance 
by  discharge  of  sewage  from  sewerage  system  of  city,  actionable;  Carmichael 
v.  Texarkana,  94  Fed.  572,  holding  municipal  corporation  liable  for  discharge 
of  sewage  on  land  of  individual ;  Pierce  v.  Gibson  County,  107  Tenn.  233,  55 
L.  R.  A.  481,  89  Am.  St.  Rep.  946,  64  S.  WT.  33,  holding  that  county  may  be 
enjoined  from  construction  and  operation  of  sewer  system  discharging  upon  pri- 
vate property;  Fuchs  v.  St.  Louis,  167  Mo.  637,  57  L.  R.  A.  141,  67  S.  W.  610, 
holding  city  not  bound  to  open  vents  leading  to  sewers  to  permit  escape  of  gases; 
Hayes  v.  Vancouver,  61  Wash.  540,  —  L.R.A. (N.S.)  — ,  112  Pac.  498,  holding  that 
city  is  liable  for  damages  resulting  from  flooding  premises  by  pumping  water  into 
sewer,  to  remove  obstruction,  and  cannot  depend  on  ground  that  act  was  of 
governmental  nature;  Towaliga  Falls  Power  Co.  v.  Sims,  6  Ga.  App.  758,  65  S. 
E.  844,  on  the  liability  in  damages  of  a  public  corporation  to  a  private  individual 
for  maintenance  of  a  nuisance  to  his  injury;  Knoxville  v.  Klasing,  111  Tenn.  139, 
76  S.  W.  814,  holding  that  a  city  after  construction  of  a  sewer  as  properly  pro- 
vided for  can  be  held  liable  for  the  negligent  use  thereof  causing  injury  to  private 
individual;  Klob  v.  Knoxville,  111  Tenn.  315.  76  S.  W.  823,  holding  city  liable 
for  sickness  and  discomfort  caused  people  dwelling  near  man-hole  of  sewer  into 
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which  all  kinds  of  filth  was  dumped  resulting    in  very  disagreeable  and  unwhole- 
some effluvia. 

Cited  in  footnotes  to  Lowe  v.  Prospect  Hill  Cemetery  Asso.  46  L.  R.  A.  237, 
which  authorizes  injunction  against  interment  in  cemetery  when  likely  to  pol 
lute  and  poison  water  in  wells  in  vicinity;  Hughes  v.  Auburn,  46  L.  R.  A. 
636,  which  denies  city's  liability  for  disease  due  to  neglect  of  proper  sani- 
tary  precautions  as  to  sewer  system. 

Cited  for  note    (7  Eng.  Rul.  Cas.  485)    on  injunction  against  corporation  for 
nuisance. 
—  Public   authorization    of. 

Cited  in  State  ex  rel.  Detienne  v.  Vandalia,  119  Mo.  App.  417,  94  S.  W.  1009, 
holding  that  city  has  no  power  to  license  the  private  occupancy  of  a  public  street 
amounting  to  a  nuisance  as  an  interference  with  the  rights  of  the  public. 
Injunction    to    prevent    diversion    of    stream. 

Cited  in  Goodrich  v.  Georgia  R.  &  Bkg.  Co.  115  Ga.  345,  41  S.  E.  659,  holding 
that  injunction  may  issue  to  prevent  wrongful  diversion  of  stream  by  upper 
proprietor;  Central  R.  Co.  v.  Americus  Constr.  Co.  133  Ga.  397,  65  S.  E.  855, 
sustaining  an  injunction  against  maintaining  and  continuing  a  culvert  diverting 
stream  from  natural  cause  causing  overflow  on  plaintiff's  property,  though  it 
compels  the  doing  of  a  positive  act. 

23  L.  R.  A.  305,  BRADLEY  v.  THOMPSON  SMITH'S  SONS,  98  Mich.  449,  39 

Am.   St.   Rep.   565,   57   N.   W.   576. 
Right    of   get-off. 

Cited  in  Koegel  v.  Michigan  Trust  Co.  117  Mich.  544,  76  N.  W.  74,  holding 
assignment  of  rent  to  become  due  in  future,  not  subject  to  have  debt  due  from 
assignor  before  assignment  set  off  against  it;  Farmers'  Nat.  Bank  v.  Woodell, 
38  Or.  313,  61  Pac.  837,  holding  instalment  due  on  contract  for  rasing  sugar  beets 
subject  to  set-off  of  damages  at  maturity  of  instalment  for  failure  to  care  for 
crop. 

Cited  in  footnote  to  Bacon  v.  Reich,  49  L.  R.  A.  311,  which  holds  original 
cause  of  action  for  breach  of  contract  not  merged  in  judgment  preventing 
set-off. 

Cited  in  note  (23  L.  R.  A.  313)  on  right  to  set  off  insolvent's  obligation  on 
claim  in  hands  of  his  receiver,  assignee,  or  trustee  for  creditors. 

Distinguished  in  Johnston  v.  Humphrey,  91  Wis.  81,  51  Am.  St.  Rep.  873, 
64  N.  W.  317,  allowing  debtor  of  insolvent  bank  set-off  of  certificates  pur- 
chased after  bank  had  closed  doors. 

23  L.  R.  A.   313,  MERRILL  v.  CAPE  ANN  GRANITE   CO.   161   Mass.  212,  36 

N.   E.    797. 
Right    of    set-off    or    counterclaim. 

Cited  in  Colton  v.  Drovers'  Perpetual  Bldg.  &  L.  Asso.  90  Md.  91,  46  L.  R.  A. 
391,  78  Am.  St.  Rep.  431,  45  Atl.  23,  holding  depositor  entitled  to  set  off 
amount  of  deposit  against  indebtedness  on  note  after  appointment  of  receiver 
of  bank. 

Cited  in  footnotes  to  Davis  v.  Industrial  Mfg.  Co.  23  L.  R.  A.  322,  which  re- 
quires receiver  of  insolvent  bank  to  give  debtor  credit  for  sums  due  from  bank; 
Fidelity  &  D.  Co.  v.  Haines,  23  L.  R.  A.  652,  which  denies  right  to  inter- 
pose existing  counterclaim  against  assignor  for  creditors,  to  subsequent  claim 
in  favor  of  assignee;  Niblack  v.  Park  Nat.  Bank,  39  L.  R.  A.  159,  which  de- 
nies bank's  right  to  appropriate  fund  to  own  claim  against  deposit  after  pre- 
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sentation  by  holder  of  check  constituting  equitable  assignment  of  fund;  Re  Hatch 
40  L.  R.  A.  664,  which  holds  claim  accruing  in  favor  of  assignee  for  creditors 
on  contract  with  assignor  subject  to  set-off  against  claim  due  from  assignor 
before  assignment;  Lauraglenn  Mills  v.  Ruff,  49  L.  R.  A.  448,  which  denies 
stockholder's  right  to  set  off  corporate  obligation  against  liability  as  share- 
holder in  action  at  law;  Meherin  v.  Ambrose,  54  L.  R.  A.  272,  which  denies  right 
of  creditor  bidding  in  debtor's  property  at  execution  sale  to  set  off  claim  against 
amount  of  bid;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanics'  Sav.  Bank,  56  L. 
R.  A.  228,  which  sustains  stockholder's  right  to  set  off,  in  action  to  enforce 
liability  in  Federal  court  in  other  state,  debt  due  him  from  corporation. 

Cited  in  notes  ( 25  L.  R.  A.  548 )  on  exceptions  to  prohibition  of  preferences  by 
insolvent  national  banks;  (55  L.R.A.  77)  on  set-off  in  bankruptcy  cases;  (25 
L.R.A.  (N.S. )  394)  on  effect  of  immaturity  of  claim  at  time  of  insolvency  proceed- 
ings upon  right  of  set-off;  (27  L.R.A.  (N.S.)  811)  on  right  of  bank  to  set  off  un- 
matured  claim  against  deposit;  (47  Am.  St.  Rep.  588)  on  equitable  set-off  after 
insolvency. 

23  L.  R.  A.  322,  DAVIS  v.  INDUSTRIAL  MFG.  CO.  114  N.  C.  321,  19  S.  E.  371. 
Necessity  of  notice  or  demand. 

Cited  in  Arnold  v.  Hart,  75  111.  App.  172,  holding  right  to  notice  or  demand 
by  depositors  for  deposit  waived  by  discontinuance  of  bank;  Meadowcroft  v. 
People,  163  111.  83,  35  L.  R.  A.  186,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  hold- 
ing proof  of  demand  not  necessary  in  criminal  prosecution  of  banker  receiving 
deposit  with  knowledge  of  insolvency. 
Kiuliis  adjustable  in  single  action. 

Cited  in  Parrish  v.  Graham,   129  N.  C.  231,  39  S.  E.  825,  holding  that  issue 
whether  indorsers  were  cosureties  should  be  submitted  in  action  against  maker 
and  indorser  of  note. 
Right    to    set-off. 

Cited  in  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St.  Rep.  494, 
90  N.  W.  294,  upholding  right  of  depositor  to  set  off  deposit  against  his  unma- 
tured  notes  to  insolvent  bank;  Edmondson  v.  Thomasson,  112  Va.  328,  71  S.  E. 
536,  holding  that  indorser  of  note  held  by  receiver  of  insolvent  bank  is  not  en- 
titled to  set-off  against  such  note  amount  of  deposit  due  him  by  bank,  when 
makers  of  note  are  solvent;  Brown  v.  Sheldon  State  Bank,  139  Iowa,  89,  117 
N.  W.  289,  holding  that  bank  of  deposit  may  hold  deposit  of  insolvent  bank  as 
set  off  against  indebtedness. 

Cited   in   notes    (25   L.R.A.  (N.S. )    395)    on   effect   of   immaturity  of   claim   at 
time  of  insolvency  proceedings  upon  right  of  set-off;    (47  Am.  St.  Rep.  584,  586) 
on  equitable   set-off  after   insolvency. 
Actions    maintainable    by    receivers. 

Cited  in  Smathers  v.  West  Carolina  Bank,  135  N.  C.  413,  47  S.  E.  893,  holding 
action  maintainable  by  receiver  to  enforce  double  liability  of  stockholders  of 
corporation. 

23  L.  R.  A.  325,  VANN  v.  MARBURY,  100  Ala.  438,  46  Am.  St.  Rep.  70,  14  So. 

273. 
Negotiable  paper  held  as  collateral. 

Cited  in  footnote  to  Birket  v.  Elward,  64  L.  R,  A.  568,  which  holds  indorsee 
of  negotiable  note  taken  as  collateral  security  for  pre-existing  debt,  holder  for 
value  in  due  course  of  business. 

Cited  in  note  (31  L.R.A. (N.S.)  292)  on  holder  of  bill  or  note  as  collateral  as 
bona  fide  holder. 
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Purchase   of  property   mortgaged   to  secure  payment   of  notes. 

Cited  in  First  Nat.  Bank  v.  Sproull,  105  Ala.  281,  16  So.  879,  holding  buyer 
of  part  of  property  mortgaged  to  secure  payment  of  notes,  without  inquiry  as  to 
ownership  or  payments  of  notes  and  mortgage,  not  bona  fide  purchaser. 

Cited  in  note    (15  L.R.A.(N.S.)    1031)    on   rights  of  assignee  of  mortgage  as 
against  subsequent  bona  fide  purchasers  relying  on  apparent  discharge. 
Right    to    set-off. 

Cited  in  footnotes  to  Adams  v.  Spokane  Drug  Co.  23  L.  R.  A.  334,  which  holds 
bank  receiver  takes  immature  notes  subject  to  maker's  right  to  set  off  deposit; 
Niblack  v.  Park  Xat.  Bank,  39  L.  R.  A.  159,  which  denies  bank's  right  to  appro- 
priate fund  to  own  claim  against  deposit  after  presentation  by  holder  of  check 
constituting  equitable  assignment  of  fund. 

Cited  in  notes   (23  L.  R.  A.  306)   on  set-off  against  assigned  claim  of  debtor's 
demand  against  assignor;    (23  L.  R.  A.  320)  on  right  to  set  off  insolvent's  obliga- 
tion on  claim  in  hands  of  his  receiver  or  assignee  or  trustee  for  creditors. 
Protection    of   transferee   of    note    without    indorsement. 

Cited  in  notes  (17  L.R.A. (N.S.)  1109)  on  transferee,  without  indorsement,  of 
bill  or  note  payable  or  indorsed  "to  order"  as  bona  fide  purchaser;  (4  Eng.  Rul. 
Cas.  408)  on  effect  of  payment  to  payee  of  note  assigned  without  indorsement. 

23  L.  R.  A.  334,  ADAMS  v.  SPOKANE  DRUG  CO.  57  Fed.  888. 
Right    to    set-off. 

Cited  in  Thompson  v.  Union  Trust  Co.  130  Mich.  513,  97  Am.  St.  Rep.  494, 
90  N.  W.  294,  upholding  right  of  depositor  to  set  off  deposit  against  his  unma- 
tured  notes  to  insolvent  bank;  Robinson  v.  Aird,  43  Fla.  40,  29  So.  633,  allowing 
the  crediting  of  deposits  on  depositor's  note  to  bank  after  insolvency  of  bank  and 
before  appointment  of  receiver. 

Cited  in  notes  (47  Am.  St.  Rep.  591)  on  equitable  set-off  after  insolvency; 
(109  Am.  St.  Rep.  148)  on  setting  off  one  judgment  against  another. 

23  L.  R.  A.  335,  BENSON  v.  HAYWOOD,  86  Iowa,  107,  53  N.  W.  85. 
Rnle   as   to   parol   evidence   offered   to   vary   -written    instrument. 

Distinguished  in  De  Goey  v.  Van  Wyk,  97  Iowa,  496,  66  N.  W.  787,  holding 
rule  prohibiting  parol  evidence  to  vary  consideration  shown  by  written  instru- 
ment not  applicable  to  third  persons  not  parties  thereto. 
Attorneys'    liens   and    right    of   set-off   against    Judgments. 

Cited  in  De  Laval  Separator  Co.  v.  Sharpless,  134  Iowa,  30,  111  N.  W.  438, 
holding  judgment  assigned  to  attorneys  for  compensation  for  services  is  subject 
to  set  off  of  amount  due  judgment  debtor  from  assignor  greater  than  amount  of 
judgment  and  existing  at  time  judgment  was  rendered. 

Cited  in  footnotes  to  Roberts  v.  Mitchell,  29  L.  R.  A.  705,  which  holds  right 
to  set  off  independent  judgments  subject  to  attorney's  liens;  Cleveland  v.  Mc- 
Canna,  41  L.  R.  A.  852,  which  denies  set-off  of  judgment,  where  entire  property 
of  one  debtor  less  than  statute  exempts  from  seizure;  Bacon  v.  Reich,  49  L.  R.  A. 
311,  which  holds  original  cause  of  action  for  breach  of  contract  not  merged  in 
judgment  preventing  set-off;  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds 
lien  for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against 
land  bid  in  by  mortgagee  or  assignee. 

23  L.  R.  A.  340,  STATE  ex  rel.  REED  v.  JONES,  6  Wash.  452,  34  Pac.  201. 
ConclnsivenesM   of   enrolled   bills   and   elections. 

Cited  in  State  ex  rel.  Bray  v.  Long,  21  Mont.  35,  52  Pac.  645,  holding  that 
L.R.A.  Au.  Vol.  III.— 70. 
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courts  will  not  go  behind  enrolled  bill  to  ascertain  whether  legislative  forms  have 
been  observed;  Narregang  v.  Brown  County,  14  S.  D.  365,  85  N.  W.  602;  State 
ex  rel.  Osburn  v.  Beck,  25  Nev.  81,  56  Pac.  1008;  Lafferty  v.  Huffman,  99  Ky. 
90,  32  L.  R.  A.  206,  footnote  p.  203,  35  S.  W.  123,— holding  duly  enrolled  bill 
not  impeachable  by  reference  to  house  journals;  Coler  v.  Stanly  County,  89  Fed. 
263,  holding,  under  constitutional  provision,  fact  that  legislative  journals  contain 
yea  and  nay  vote  on  tax  law  must  be  affirmatively  shown;  Parmeter  v.  Bourne, 
8  Wash.  56,  35  Pac.  586  (distinguished  in  dissenting  opinion),  majority  holding 
court  without  jurisdiction  to  enjoin  removal  of  county  seat  on  ground  of  fraud 
in  election;  Krieschel  v.  Snohomish  County,  12  Wash.  440,  41  Pac.  186  (dissent- 
ing opinion),  majority  upholding  court's  jurisdiction  to  enjoin  county  commis- 
sioners from  declaring  result  of  election  contrary  to  law;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  State,  28  Okla.  97,  40  L.R.A. (N.S.)  9,  113  Pa.  921,  holding  that  it  is  not 
competent  to  show  from  journals  of  House  that  enrolled  bill  properly  authen- 
ticated and  deposited  in  office  of  secretary  of  state  did  not  pass  in  form  in  which 
was  authenticated;  Stern  v.  Spokane,  60  Wash.  329,  111  Pac.  231,  holding  that 
legislative  discretion  in  matters  within  constitutional  limit  of  legislative  au- 
thority, will  not  be  controlled  by  courts;  State  v.  Twin  City  Teleph.  Co.  104 
Minn.  284,  116  N.  W.  835,  holding  that  the  enrolled  form  of  proposed  amend- 
ment is  conclusive  as  against  the  amendment  as  published  and  distributed  among 
voters  for  their  adoption  also  citing  annotation  to  same  point;  Harwood  v.  Went- 
worth,  4  Ariz.  401,  42  Pac.  1025.  on  the  inadmissibility  of  the  house  journals 
to  question  an  enrolled  bill;  Home  Teleg.  Co.  v.  Nashville,  118  Tenn.  10,  101 
S.  W.  770,  11  Ann.  Cas.  824,  upholding  act  bearing  signature  of  speak- 
ers of  House  and  Senate  and  approval  by  Governor  though  House  journal  does 
not  show  that  it  was  signed  in  open  session  by  speaker  as  required  by  constitu- 
tion; Times  Printing  Co.  v.  Star  Pub.  Co.  51  Wash.  675,  99  Pac.  1040,  16  Ann. 
Cas.  414  (dissenting  opinion),  on  the  verity  and  finality  of  the  acts  and  records 
of  the  legislature. 

Cited  in  footnotes  to  Carr  v.  Coke,  28  L.  R.  A.  737,  which  denies  power  of 
court  to  interfere  with  printing  statute  on  ground  of  fraud  in  procuring  enroll- 
ment of  bill  and  signature  thereto;  Cohn  v.  Kingsley,  38  L.  R.  A.  74,  which  re- 
quires journals  to  show  compliance  with  mandatory  provision  as  to  enacting  bills 
by  yea  and  nay  vote  after  three  several  readings;  Stanly  County  v.  Snuggs,  39 
L.  R.  A.  439,  which  holds  fatal,  omission  to  enter  yeas  and  nays  in  journal  on 
second  and  third  readings  on  bill  authorizing  tax;  State  ex  rel.  Cheyenne  v. 
Swan,  40  L.  R.  A.  195,  which  sustains  court's  right  to  examine  journals  to  de- 
termine whether  alleged  statutes  properly  passed;  People  v.  Dettenthaler,  44 
L.  R.  A.  164,  which  holds  void,  bill  in  which  enacting  clause  added  without  au- 
thority by  clerk  of  one  branch  of  legislature;  Montgomery  Beer  Bottling  Works 
v.  Gaston,  51  L.  R.  A.  396,  which  holds  permanent  record  delivered  to  secretary 
of  state  to  be  legislative  journal. 

Cited  in  notes  (40  L.R.A. (N.S.)  13,  24,  27)  on  collusiveness  of  enrolled  bill; 
(47  Am.  St.  Rep.  820)  on  proof  of  enactment  of  statute. 

Distinguished   in   Scouten   v.   Whatcom,   33   Wash.   280,    74   Pac.   389,   holding 
that  resort  may  be  had  to  the  process  of  enactment  of  a  statute  for  the  purpose 
of  arriving  at  intention  of  legislature,   the  wording  of   enrolled   bill   not  being 
conclusive  thereon. 
Unconstitutionally   of  statute   as   defense   to   mandamus. 

Cited  in  note  (47  L.  R.  A.  519)  on  unconstitutionality  of  statute  as  defense 
against  mandamus  to  compel  its  enforcement. 
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23  L.  R.  A.  354,  ATTY.  GEN.  ex  rel.  WERTS  v.  ROGERS,  56  N.  J.  L.  480,  28 
Atl.  726,  29  Atl.  173. 


Cited  in  Wanser  v.  Hoos,  60  N.  J.  L.  524,  64  Am.  St.  Rep.  600,  38  Atl.  449, 
holding  construction  and  force  to  be  given  constitutional  provisions,  question  for 
•court;  Bott  v.  Wurts,  63  N.  J.  L.  294,  45  L.  R.  A.  254,  43  Atl.  744,  881,  uphold- 
ing power  of  court  to  consider  whether  legislative  department  and  agencies  have 
observed  requirements  of  Constitution  in  attempting  amendments;  State  ex  rel. 
McClurg  v.  Powell,  77  Miss.  571,  48  L.  R.  A.  656,  27  So.  927,  holding  question 
whether  submission  or  adoption  of  amendment  to  Constitution  is  legal,  for  the 
•court:  Kadderly  v.  Portland,  44  Or.  133,  74  Pac.  710,  holding  that  the  question 
as  to  whether  an  amendment  has  been  properly  proposed  adopted  and  ratified 
is  one  for  the  judiciary. 

Cited  in  footnote  to  Norwalk  Street  R.  Co.'s  Appeal,  39  L.  R.  A.  794,  which 
holds   approval   and  adoption  or   modification  of  plan   for   street   railway   not  a 
judicial  power. 
Continuous    body. 

Cited  in  Gulnac  v.  Bergen  County,  74  N.  J.  L.  544,  122  Am.  St.  Rep.  405,  64 
Atl.  998,  holding  by  analogy  that  a  board  of  chosen  freeholders  is  not  a  continu- 
ous body  although  only  a  portion  of  the  members  go  out  of  office  each  year. 
Resumption  of  proceeding's  of  preceding  body. 

Cited  in  Erie  R.  Co.  v.  Patcrson,  74  N.  J.  L.  740,  68  Atl.  76,  holding  that 
an  ordinance  partially  enacted  before  term  of  board  of  aldermen  expired  fails 
and  may  not  be  completed  by  board  consisting  of  one  half  newly  elected  members. 

23  L.  R.  A.  388,  LEVEE  DIST.  NO.  9  v.  FARMER,  101  Cal.  178,  35  Pac.  569. 
Proceeding's    and    judgments    not    open    to    collateral    attack. 

Cited  in  Re  Camp,  131  Cal.  470,  82  Am.  St.  Rep.  371,  63  Pac.  736,  holding  pro- 
ceedings and  order  of  adoption  not  open  to  collateral  attack  upon  contest  for 
letters  of  administration;  Sutter  County  v.  Tisdale,  136  Cal.  478,  69  Pac.  141, 
holding  determination  of  supervisors  as  to  necessity  of  road  not  open  to  collateral 
attack  in  condemnation  proceedings;  Sacramento  County  v.  Glann,  14  Cal.  App. 
786,  113  Pac.  360,  holding  that  findings  of  viewers  and  board  of  supervisors  pre- 
liminary to  taking  land  for  road  that  certain  person  was  entitled  to  damages 
as  owner  cannot  be  collaterally  attacked  in  subsequent  condemnation  proceedings. 
Nature  of  vacation  proceedings. 

Cited  in  Belser  v.  Hoffschneider,  104  Cal.  460,  38  Pac.  312,  holding  that  city 
council  having  entertained  appeal  and  vacated  assessment  can  not  subsequently 
set  aside  order  of  vacation  and  overrule  objections  their  action  of  vacation  being 
judicial. 

Cited  in  note    (109  Am.  St.  Rep.  913)    on  vacation  of  street  as  "damage"  to 
property   within    provision    that    property   shall   not   be    taken   or   damaged   for 
public  use  without  compensation. 
Rights   of   abutters    in    highway. 

Cited  in  Long  v.  Wilson,  119  Iowa,  271,  60  L.  R.  A.  722,  97  Am.  St.  Rep.  315, 
S3  N.  W.  282,  holding  abutter  who  is  not  made  party  not  bound  by  decree  in  suit 
against  city  to  change  and  fix  boundaries  of  highway;  Swift  v.  Santa  Barbara 
County,  16  Cal.  App.  76,  116  Pac.  317,  holding  that  abutting  owner  has  no  prop- 
erty right  in  country  highway  and  is  not  entitled  to  damages  because  closed  by 
authorities;  Marietta  Chair  Co.  v.  Henderson,  121  Ga.  404,  104  Am.  St.  Rep. 
156,  49  S.  E.  312,  on  the  application  of  damnum  absque  injuria  to  loss  occasioned 
by  the  exercise  of  the  power  to  vacate  street;  Pence  v.  Bryant,  54  W.  Va.  270, 
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46  S.  E.  275,  raising  but  not  deciding  question  as  to  right  of  action  in  abutting 
lot  owner  for  vacation  of  street  cutting  off  access  to  lot. 

Cited  in  footnotes  to  Buhl  v.  Fort  Street  Union  Depot  Co.  23  L.  R.  A.  392, 
which  denies  recovery  for  inconvenience  to  abutter  by  discontinuing  other  portions 
of  street;  Van  Witsen  v.  Gutman.  24  L.  R.  A.  403,  which  denies  right  to  take  away 
for  private  use  abutter's  easement  in  public  alley:  Re  Melon  Street,  38  L.  R.  A. 
275,  which  holds  abutting  owners  entitled  to  recover  for  vacating  other  portion 
of  street,  leaving  remaining  portion  a  cul  de  sacj  Cram  v.  Laconia,  57  L.  R.  A. 
282,  which  denies  right  to  recover  for  injury  by  discontinuing  part  of  street  on 
which  property  abuts;  Borghart  v.  Cedar  Rapids,  68  L.R.A.  306,  which  sus- 
tains property  owner's  right  of  action  for  vacation  of  public  square  cutting  off 
only  means  of  access  to  his  property. 

Cited  in  note  (2  L.R.A.  (N.S.)  269)  on  right  of  property  owner  whose  access 
from  one  direction  is  shut  off  or  interfered  with  by  closing  of  street. 

23  L.  R.  A.  392,  BUHL  v.  FORT  STREET  UNION  DEPOT  CO.  98  Mich.  596,  57 

N.  W.  829. 
Obstruction    or    discontinuance   of    highway. 

Cited  in  Dantzer  v.  Indianapolis  Union  R.  Co.  141  Ind.  609,  34  L.  R.  A.  772,' 
50  Am.  St.  Rep.  347,  39' N.  E.  223,  holding  action  not  maintainable  for  obstruc- 
tion not  substantially  impairing  or  depriving  lot  owner  of  access  to  property; 
Cram  v.  Laconia,  71  N.  H.  48,  57  L.  R.  A.  286,  51  Atl.  635,  holding  action  not 
maintainable  for  obstruction  of  highway  not  depriving  lot  owner  of  access  to 
general  system  of  streets;  Baudistel  v.  Michigan  C.  R.  Co.  113  Mich.  688,  71 
N.  W.  1114,  holding  that  vacation  of  street  under  authorizing  statute,  on  notice 
to  persons  interested,  requires  notice  to  only  such  as  have  right  to  compensation ; 
Henry  v.  Ann  Arbor  R.  Co.  116  Mich.  319,  75  N.  W.  886,  holding  that  railroad 
cannot  be  restrained  by  private  individuals  from  discontinuance  of  track,  injury 
not  being  specific  to  them;  Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio  St.  283.  87  Am. 
St.  Rep.  600,  62  N.  E.  341,  holding  abutting  owner  Avithout  remedy  for  obstruc- 
tion of  highway  not  in  front  of  premises,  access  not  being  cut  off;  Dennis  v. 
Mobile  &  M.  R.  Co.  137  Ala.  659, .  97  Am.  St.  Rep.  69,  35  So.  30,  holding 
abutting  owner  not  entitled  to  injunction  against  maintenance  of  freight  depot 
across  street  by  railroad  company,  access  to  lot  not  being  cut  off;  Albes  v.  South- 
ern R.  Co.  164  Ala.  363,  51  So.  327,  holding  that  only  abutting  owners  can  object 
to  city's  requiring  railroad  to  erect  depot  in  vacated  street  as  condition  precedent 
to  vacating  street  through  which  railroad  ran ;  Choctaw,  0.  &  W.  R.  Co.  v. 
Castanien,  23  Okla.  742,  102  Pac.  88.  holding  that  inconvenience  and  injury  from 
excavation  by  railroad  across  alley,  where  no  part  of  abutter's  property  is  taken 
and  which  imposes  no  additional  burden  is  not  ground  for  recovery  of  damages 
by  abutter;  Board  of  Education  v.  Brown.  159  Mich.  152,  123  N.  W.  562,  holding 
that  damaging  effect  of  public  improvement  on  any  portion  of  public  is  compe- 
tent to  affect  question  of  public  necessity;  Butt  v.  Iffert,  171  Ind.  556,  86  X.  E. 
961,  upon  proceedings  to  vacate  public  highways;  Southern  R.  Co.  v.  Abies,  153 
Ala.  535,  45  So.  234,  holding  bill  for  compensation  for  discontinuance  of  street 
insufficient  for  failure  to  allege  that  complainant  is  an  abutting  owner  on  those 
particular  parts  of  street  vacated;  Beutel  v.  West  Bay  City  Sugar  Co.  132  Mich. 
590,  94  N.  W.  202,  holding  that  failure  to  show  ownership  of  property  abutting 
closed  street  or  rights  connecting  property  with  such  street,  defeats  recovery 
of  compensation  for  its  discontinuance;  Dean  v.  Ann  Arbor  R.  Co.  137  Mich.  465, 
100  X.  W.  773,  on  damage  not  common  to  the  public  caused  by  vacation  of  a 
street  as  being  necessary  to  right  of  action  therefor. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies- 
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right  to  take  away  for  private  use  abutter's  easement  in  public  alley;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  v.  Thompson,  26  L.  R.  A.  410,  which  denies  right  to 
maintain  private  action  for  inconvenience  from  obstruction  of  highway  in  com- 
mon with  others;  O'Brien  v.  Central  Iron  &  Steel  Co.  57  L.  R.  A.  508,  which 
authorizes  private  action  for  permanent  obstruction  of  street  within  200  feet 
of  abutter. 

Cited  in  notes  (2  L.R.A.  (N.S.)  270)  on  right  of  property  owner  whose  access 
from  one  direction  is  shut  off  or  interfered  with  by  closing  of  street;  (9  L.R.A. 
(N.S.)  497)  on  right  of  landowner  to  damages  for  obstruction  of  street  or  high- 
way by  railroad  not  adjacent  to  property. 

23  L.  R.  A.  396,  HICKEY  v.  LAKE  SHORE  &  M.  S.  R.  CO.  51  Ohio  St.  40,  46 

Am.  St.  Rep.  545,  36  N.  E.  672. 
Covenants   running-   with   land. 

Cited  in  Borgman  v.  Spellmire,  4  Ohio  N".  P.  418,  holding  last  grantee 
of  leasehold  and  immediate  grantee  liable  to  assignee  of  reversion  on  covenant 
to  pay  taxes,  etc.;  Sexaur  v.  Wilson,  136  Iowa,  366,  14  L.R.A.(N.S.)  185,  113 
N.  W.  941,  15  Ann.  Gas.  54,  holding  that  the  covenanter  to  maintain  division 
fence  by  conveyance  of  deed  passes  the  obligation  to  his  grantee  and  becomes 
absolved  from  all  obligation  thereunder. 

Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29 
L.  R.  A.  423,  which  holds  intention  of  parties  controlling  in  determining  whether 
covenant  runs  with  land ;  Brown  v.  Southern  P.  Co.  47  L.  R.  A.  409,  which  holds 
covenant  by  grantors  for  railroad  to  build  fences,  or  not  hold  company  liable 
for  injury  to  stock,  personal  only;  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A. 
160,  which  holds  covenant  for  running  certain  trains  binding  on  subsequent  pur- 
chaser of  railroad. 

Cited  in  notes    (82  Am.  St.  Rep.  668,  677)    on  what  covenants  run  with  the 
land;    (15  Eng.  Rul.  Cas.  252)    on  right  of  assignee  to  sue  covenantor  in  cove- 
nant running  with  land. 
Restrictive   covenants. 

Cited  in  Johnson  Co.  v.  Kaszas,  8  Ohio  N.  P.  679,  11  Ohio,  S.  &  C.  P.  Dec. 
483,  holding  grantor  in  deed  prohibiting  sale  of  intoxicating  liquors  upon  prem- 
ises conveyed  may  enjoin  such  sale;  Kuebler  v.  Cleveland  Short  Line  Ry.  10 
•Ohio  N.  P.  N.  S.  397,  20  Ohio  S.  &  C.  P.  Dec.  535,  holding  interest  arising 
from  covenant  against  use  of  land  for  other  than  residence  purposes  constitutes 
an  interest  in  land. 
Liability  of  grantee  on  covenants  and  conditions  in  deed. 

Cited   in   note    (126   Am.   St.   Rep.   360,   366,   370)    on   liability  of  grantee   on 
•covenants  and  conditions  in  deed. 
Acceptance    of    deed    as    acceptance    of    conditions. 

Cited  in  Silver  Springs.  O.  &  G.  Ry.  v.  Van  Ness,  45  Fla.  572,  34  So.  884, 
holding  that  where  railway  company  took  a  grant  of  right  of  way,  agreeing 
in  deed  to  remove  tracks  on  60  days  notice  for  mining  purposes  by  grantor  the 
company  will  be  deemed  to  have  expressly  agreed  to  such  removal  though  it  did 
not  sign  the  deed;  Sexauer  v.  Wilson,  136  Iowa,  364,  14  L.R.A.(N.S.)  185,  113 
N.  W.  941,  15  Ann.  Cas.  54,  holding  that  acceptance  by  grantee  of  deed  poll 
containing  covenants  to  maintain  division  fence  in  consideration  of  grant  binds 
him  to  its  performance,  and  also  citing  annotation  on  same  point. 

Cited  in  note  (6  L.R.A.  (N.S.)  437)  on  creation  of  covenant  running  with  land 
by  acceptance  of  deed  poll  with  stipulations  purporting  to  bind  grantee. 
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23  L.  R.  A.  402,  BEARD  v.  HOPKINSVILLE,  95  Ky.  239,  44  Am.  St.  Rep.  222. 

24  S.  W.  872. 

Constitutional   limitations  as   to  municipal   indebtedness;   municipal   con- 
tracts. 

Cited  in  Covington  v.  McKenna,  99  Ky.  513,  36  S.  W.  518.  holding  bond  issue 
in  anticipation  of  collection  of  future  local  assessments,  indebtedness,  within  mean- 
ing of  Constitution;  La  Porte  v.  Gamevvell  Fire  Alarm  Teleg.  Co.  146  Ind.  469r 
35  L.  R.  A.  688,  footnote  p.  686,  58  Am.  St.  Rep.  359,  45  N.  E.  588.  holding  that 
city  contract  for  water  'or  light  does  not  create  indebtedness  for  aggregate  sum 
of  all  instalments;  Merchants'  Xat.  Bank  v.  Spates,  41  W.  Va.  30,  56  Am.  St. 
Rep.  828,  23  S.  E.  681,  holding  county  court  without  power  to  bind  tax  levies  for 
future  years  for  courthouse  repairs  without  submission  to  vote  of  people ;  Wind- 
sor v.  Des  Moines,  110  Iowa,  194,  80  Am.  St.  Rep.  280,  81  N.  W.  476.  holding  sums 
due  from  city  on  contract  for  erection  of  electric  light  plant,  not  provided  for  in 
levy,  indebtedness  within  meaning  of  Constitution ;  State  ex  rel.  Helena  Water- 
works Co.  v.  Helena,  24  Mont.  532,  55  L.  R.  A.  341,  footnote  p.  336,  81  Am.  St. 
Rep.  453,  63  Pac.  99.  holding  contract  for  water  supply  for  term  of  years  within 
provision  as  to  limitation  of  city  indebtedness;  Earles  v.  Wells,  94  Wis.  298r 
59  Am.  St.  Rep.  885,  68  N.  W.  964,  holding  contract  by  city  indirectly  assuming 
payment  of  waterworks  bonds  to  amount  beyond  constitutional  debt  limit,  void; 
Ottumwa  v.  City  Water  Supply  Co.  56  C.  C.  A.  233  note,  119  Fed.  315  note,  hold- 
ing indebtedness  within  meaning  of  Constitution  created  by  ordinance  authorizing 
issuance  of  bonds  to  build  water-works  plant  and  referring  particularly  to  anno- 
tation in  23  L.  R.  A.  402;  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  19r 
43  L.  ed.  349,  19  Sup.  Ct.  Rep.  77,  holding  contract  for  supply  of  water  for 
twenty-five  years,  payable  in  instalments,  not  objectionable  because  aggregate 
of  indebtedness  exceeded  constitutional  limit:  Swanson  v.  Ottumwa,  118  Iowa, 
176,  59  L.  R.  A.  626,  91  N.  W.  1048,  holding  issuance  of  bonds  for  water 
supply,  payable  out  of  sinking  fund  provided  for  by  special  tax,  not  indebt- 
edness within  meaning  of  Constitution;  Crogster  v.  Bayfield  County,  99  Wis. 
16,  74  N.  W.  635,  holding  contract  to  bond  county  to  aid  in  construction  of  rail- 
road upon  performance  by  railroad  of  its  part  of  agreement,  contract  for  indebted- 
ness within  Constitution;  Chicago  v.  Galpin,  183  111.  406,  55  N.  E.  731,  holding 
that  contract  for  specified  number  of  street  lamps,  more  or  less,  fixes  amount  of 
city's  liability  from  its  date;  McAleer  v.  Angell,  19  R.  I.  694,  36  Atl.  588,  holding 
judgment  for  damages  for  defective  highways  not  debt  within  statutory  provision 
limiting  indebtedness  of  town;  Eaton  v.  Mimnaugh,  43  Or.  470,  73  Pac.  754,  hold- 
ing void  act  to  compel  county  to  create  indebtedness  beyond  constitutional  limit; 
Mayfield  Woolen  Mills  v.  Mayfield,  111  Ky.  177,  61  S.  W.  43,  holding  indebted- 
ness within  Constitution  created  by  contract  by  city  with  water  company  for  pay- 
ment of  water  rent;  Allison  v.  Chester,  69  W.  Va.  539,  37  L.R.A. (N.S.)  1045, 
72  S.  E.  472,  holding  that  contract  of  municipality  with  waterworks  company  for 
stipulated  number  of  years,  at  fixed  price  per  year,  payable  quarterly  is  not  void 
under  provision  of  constitution  limiting  municipal  indebtedness,  because  aggre- 
gate of  such  payments  exceeds  limit;  Audit  Co.  v.  Louisville.  107  C.  C.  A.  467.  185 
Fed.  355,  holding  that  city  which  owned  all  stock  of  private  water  company  had 
power  to  authorize  mayor  to  employ  experts  to  examine  accounts  of  corporation 
preliminary  to  formal  taking  over  of  plant;  Epping  v.  Columbus,  117  Ga.  276, 
43  S.  E.  803,  holding  that  the  word  "debt"  as  limited  for  municipalities  by  con- 
stitution means  the  principal  of  all  outstanding  indebtedness  together  with  all 
accrued  interest  past  due  and  payable  at  time  of  computation;  Hagan  v.  Com- 
missioner's Ct.  160  Ala.  563,  37  L.R.A. (N.S.)  1034,  49  So.  417,  including  amount 
of  count3r  contract  in  aggregation  of  sums  in  determination  of  whether  county 
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debt  exceeds  constitutional  limitation:  Ramsey  v.  Shelbyville,  119  Ky.  187,  68 
L.R.A.  302,  83  S.  W.  316,  holding  ordinance  binding  succeeding  councils  to  pay 
certain  sum  per  year  to  maintain  a  library  to  violate  constitutional  provision 
against  municipal  authorities  in  one  year  creating  obligations  beyond  the  revenues 
provided  for  that  year;  Campbell  v.  State,  23  Okla.  118,  99  Pac.  778,  holding  a 
statute  attempting  to  bind  court  fund  to  be  levied  in  future  years  to  expenditure 
for  erection  of  county  jails  is  invalid;  Voss  v.  Waterloo  Water  Co.  !(>:>  Ind. 
84.  66  L.R.A.  101,  106  Am.  St.  Rep.  201,  71  N.  E.  208,  2  Ann.  Gas.  978;  Denver,  v. 
Hubbard,  17  Colo.  App.  354,  68  Pac.  993. — on  whether  contract  to  pay  annual 
rental  can  be  included  in  municipal  indebtedness;  Hopkins  County  v.  St.  Bernard 
Coal  Co.  114  Ky.  158,  70  S.  W.  289,  holding  constitutional  provision  limiting 
municipal  indebtedness  to  amount  of  yearly  revenue  unless  exceeded  by  two 
thirds  vote  of  people  not  to  apply  to  indebtedness  occasioned  by  maintenance 
of  posse  for  public  necessity  by  order  of  circuit  judge. 

Cited  in  footnotes  to  Brooke  v.  Philadelphia,  24  L.  R.  A.  781,  which  holds 
certificates  of  indebtedness  placed  in  sinking  fund  not  part  of  city  indebtedness; 
Linn  v.  Burgess,  25  L.  R.  A.  217,  which  holds  burden  of  showing  municipal  in- 
debtedness exceeded,  on  one  seeking  to  enjoin  incurring  further  indebtedness; 
Howard  v.  Huron,  26  L.  R.  A.  493,  which  denies  right  to  set  up  invalidity  of 
alleged  city  indebtedness  to  defeat  mandamus  to  enforce  judgment;  Kelly  v. 
Minneapolis,  30  L.  R.  A.  281,  which  requires  deduction  of  amount  of  sinking 
fund  from  total  apparent  debt  to  ascertain  actual  debt;  McBean  v.  Fresno,  31 
L.  R.  A.  794.  which  holds  limitation  of  city  indebtedness  not  violated  by  con- 
tract to  pay  annual  sum  for  term  of  years,  if  annual  sum  within  limit;  Lamar 
Water  &  Electric  Light  Co.  v.  Lamar,  32  L.  R.  A.  157,  which  holds  con- 
tract for  term  of  years,  with  annual  payments,  creates  indebtedness  for  only 
amount  falling  due  yearly;  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  34  L.  R.  A. 
835,  which  requires  compulsory  obligations  imposed  by  legislature  to  be  in- 
cluded in  determining  whether  limitation  of  county  indebtedness  exceeded; 
Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which  holds  indebtedness  for  hydrant 
rentals  invalid  where  limitation  of  indebtedness  exceeded  when  rentals  become 
due;  Rauch  v.  Chapman,  36  L.  R.  A.  407,  which  holds  necessary  expenditures  im- 
posed by  Constitution  not  within  limitation  of  county  indebtedness;  National 
L.  Ins.  Co.  v.  Mead,  48  L.  R.  A.  785,  which  holds  new  indebtedness  not  cre- 
ated by  refunding  bonds;  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall,  for 
which  yearly  rent  to  be  paid  with  option  to  purchase;  Barber  Asphalt  Paving 
Co.  v.  Harrisburg,  29  L.  R.  A.  401,  which  holds  city  liable  under  contract  for 
cost  of  paving  streets,  when  assessment  proves  invalid;  Indianapolis  v.  Wann, 
31  L.  R.  A.  743,  which  holds  contract  for  street  lights  for  five  years,  payable 
monthly,  void ;  Brashear  v.  Madison,  33  L.  R.  A.  474,  which  authorizes  ap- 
propriation to  buy  fire  alarm  apparatus  when  sufficient  on  hand  appropriated 
for  fire  purposes,  though  city  already  indebted  beyond  constitutional  limit;  Mc- 
Gillivray  v.  Joint  School  Dist.  No.  1,  58  L.  R.  A.  100,  which  denies  dis- 
tract's  liability  as  on  implied  contract  for  material  used  in  building  school- 
house,  if  express  contract  void  because  debt  limit  exceeded;  Ramsey  v.  Shelbyville, 
68  L.R.A.  300,  which  holds  obligation  beyond  revenue  for  year  created  by  ordi- 
nance obligating  city  to  raise  each  year  $1,000  to  maintain  library  if  it  should  be 
donated  to  city. 

Cited  in  notes  (59  L.R.A.  614)  on  effect  of  limitation  of  municipal  indebted- 
ness on  acquisition  of  water  supply  or  sewer  system;  (36  L.R.A. (N.S.)  9,  21)  on 
taxpayer's  right  to  enjoin  unlawful  municipal  expenditures;  (37  L.R.A. (N.S.) 
1060,  1070)  on  creation  of  indebtedness  within  meaning  of  debt  limit  provisions; 
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(44  Am.  St.  Rep.  237,  242)  on  what  is  municipal  indebtedness  within  prohibition 
against;  (51  Am.  St.  Rep.  833,  856)  on  municipal  bonds  in  hands  of  bona  li<le 
holders. 

Disapproved  in  Saleno  v.  Neosho,   127  Mo.  640,  27   L.  R.  A.  773,  footnote  p. 
769,  48  Am.  St.  Rep.  653,  30  S.  W.   190,  holding  contract  by  city  to  pay  fixed 
price  annually  for  water  supply  not  a  debt  for  aggregate  amount. 
Self-executing:  constitutional  provisions. 

Cited  in  O'Mahoney  v.  Bullock,  97  Ky.  779,  31  S.  W.  878,  holding  constitu- 
tional limit  of  indebtedness  of  counties  and  taxing  districts,  self-executing;  Rus- 
sell v.  Ayer,  120  N.  C.  196,  37  L.  R.  A.  251,  27  S.  E.  133  (dissenting  opinion), 
majority  holding  that  revenue  act  fixing  poll  tax,  being  unconstitutional,  execu- 
tive department  cannot  levy  poll  tax  at  constitutional  rates. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which 
holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self -executing ;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  393.  which 
holds  constitutional  provision  that  employee's  knowledge  of  defect  shall  be  no 
defense  to  action  for  injury,  self-executing;  Criswell  v.  Montana  C.  R.  Co. 
33  L.  R.  A.  554,  which  holds  act  imposing  liability  on  domestic  railroad  compa- 
nies for  fellow  servant's  negligence  abrogated  by  adopting  Constitution  against 
special  privileges  to  foreign  corporations;  State  v.  Kyle.  5G  L.  R.  A.  115,  which 
holds  self -operating,  constitutional  amendment  for  criminal  prosecution  by  in- 
dictment or  information  only. 
Special  legislation. 

Cited  in  Pearce   v.   Mason   County,  99  Ky.  365,   35   S.   W.   1122,   holding  spe- 
cial acts  already  in  operation  not  affected  by  adoption  of  Constitution  forbid- 
ding special  legislation. 
Conclusiveness    of    census. 

Distinguished  in  O'Bryan  v.  Owensboro,  113  Ky.  686,  68  S.  W.  858,  holding 
census  taken  by  city  under  statute,  conclusive,  in  absence  of  fraud  or  mistake. 

23  L.  R.  A.  410,  McCULLOUGH  v.  BROWN,  41  S.  C.  220,  19  S.  E.  458. 
Police    power    of    state. 

Cited  in  Darlington  v.  Ward,  48  S.  C.  578,  38  L.  R.  A.  337,  26  S.  E.  906  (dis- 
senting opinion),  majority  upholding  ordinance  prohibiting  keeping  of  hogs 
within  corporate  limits  of  town. 

Cited  in  footnotes  to  Bennett  v.  Pulaski,  47  L.R.A.  278,  which  sustains  ordi- 
nance for  closing  saloons  between  10  p.  M.  and  4  A.  M.  and  on  Sundays,  but  not 
requirement  for  removing  curtains  on  front  doors  and  windows ;  State  ex  rel. 
Galle  v.  New  Orleans,  67  L.R.A.  70,  which  denies  right  to  refuse  liquor  license  on 
objection  of  minority  property  holders  or  on  ground  that  no  more  barrooms  are 
needed. 

Cited  in  note  (15  L.R.A.  (N.S.)  922,  933,  948)  on  constitutional  right  to  pro- 
hibit sale  of  intoxicants. 

Overruled  in  State  ex  rel.  George  v.  Aiken.  42  S.  C.  225,  26  L.  R.  A.  349,  foot- 
note p.  345,  20  S.  E.  221,  holding  valid,  act  giving  state  exclusive  control  of  li- 
quor traffic. 
Right   to  attack  constitutionality  of  law. 

Cited  in  Butler  v.  Ellerbe,  44  S.  C.  283,  22  S.  E.  425,  dissenting  opinion  by 
Mclver,  Ch.  J.,  who  upholds  right  of  taxpayer  to  test  constitutionality  of  law 
relating  to  application  of  moneys  arising  from  taxation. 
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Right  of  state  or  municipality  to  embarli  in  trade. 

Cited  in  Lowenstein  v.  Evans,  69  Fed.  911,  holding  state  assuming  monopoly 
of  sale  of  liquor  not  violation  of  Federal  anti-trust  law  of  1890. 

Cited  in  footnotes  to  Farmville  v.  Walker,   61   L.  R.  A.   125,  which  sustains 
legislative  power   to   permit   town  to   establish   dispensary   for   exclusive  sale  of 
liquor;   Lofton  v.  Collins,  61   L.  R.  A.   150,  which  denies  municipal  authority  to 
organize   dispensary   by   appointing   commissioners   authorized   to   sell   liquor. 
Power    to    grant    liciuor    licenses    after    dispensary    act. 

Cited  in  Barringer  v.  Florence,  41  S.  C.  503,  19  S.  E.  745,  holding  no  author- 
ity in  state  vested  with  power  to  grant  liquor  licenses  after  passage  of  dispen- 
sary act  of  1892. 
Injunction    to    restrain    governmental    or    political    action. 

Cited  in  footnotes  to  State  ex  rel.  Taylor  v.  Lord,  31  L.  R.  A.  473,  which 
denies  power  of  court  to  interfere  with  location  by  governor  of  site  for  public 
institution;  State  ex  rel.  Cranmer  v.  Thorson,  33  L.  R.  A.  582,  which  denies 
right  to  enjoin  certifying  of  proposed  constitutional  amendment. 

Cited  in  notes  (8  L.R.A.  (N.S.)  126)  on  right  to  enjoin  enforcement  of  uncon- 
stitutional revenue  excise  and  tax  statutes,  as  affected  by  other  remedies  in  case 
such  acts  are  done;  (14  L.R.A. (N.S.)  1157)  on  right  of  citizen  or  taxpayer  to 
maintain  proceedings  in  aid  of  enforcement  of  liquor  laws. 

23  L.   R.   A.  435,   ELLERBE   v.   BARNEY,    119  Mo.   632,   25   S.   W.    384. 
Liability   of   members  of   mntnal   insurance   companies   on   assessments. 

Cited  in  Fulton  v.  Stevens,  99  Wis.  316,  74  N.  W.  803,  holding  member 
of  benefit  association  liable  under  contract  for  assessments  made  before  mem- 
bership ceased;  Provident  Mut.  Relief  Asso.  v.  Pelissier,  69  N.  H.  608,  45  Atl. 
562,  holding  member  of  mutual  insurance  company  liable  for  assessments  lev- 
ied after  suspension,  but  during  continuance  of  membership;  Calkins  v.  Angell, 
123  Mich.  82,  81  N.  W.  977,  holding  member  of  mutual  benefit  association  lia- 
ble for  assessments  for  death  claims  during  membership;  L'Union  St.  Jean  Bap- 
tiste  v.  Ostiguy  25  R.  I.  480,  64  L.  R.  A.  159,  footnote  p.  158,  56  Atl.  681,  de- 
nying right  of  benefit  society  to  sue  former  member  for  dues  for  nonpayment  of 
which  he  had  been  expelled;  Moran  v.  Franklin  L.  Ins.  Co.  160  Mo.  .App.  423, 
140  S.  W.  955,  holding  that  holder  of  policy  in  assessment  insurance  company  is 
liable  for  assessments  regularly  made  while  his  membership  continues. 

Cited  in  footnotes  to  L'Union  St.  Jean  Baptiste  v.  Ostiguy,  64  L.R.A.  158, 
which  holds  assessments  by  mutual  benefit  society  not  debts  recoverable  by  action 
at  law,  where  right  to  benefit  depends  on  good  standing  in  the  society;  Cochran 
v.  Boleman,  65  L.R.A.  516,  which  holds  members  of  mutual  benefit  society  not 
subject  to  suit  by  beneficiary  of  deceased  member  for  their  part  of  the  benefit. 

Cited  in  notes  (32  L.R.A.  481)  on  liability  of  members  of  mutual  fire  insur- 
ance companies;  (52  Am.  St.  Rep.  554,  573)  on  liability  of  members  of  mutual  or 
membership  life  or  accident  insurance  companies  on  assessments. 

Distinguished  in  Lehman  v.  Clark,  174  111.  289,  43  L.  R.  A.  653,  footnote  p. 
648,  51  N.  E.  222,  Reversing  65  111.  App.  251,  denying  liability  of  member  of 
mutual  benefit  association  to  pay  assessment  after  policy  lapses;  Ellerbe  v. 
Faust,  119  Mo.  656,  25  L.  R.  A.  150,  25  S.  W.  390,  holding  action  not  maintain- 
able against  expelled  member  of  association  for  assessment  after  expulsion;  Re 
Ontario  Insurance  Act,  31  Ont.  Rep.  160,  holding  that  membership  in  beneficiary 
society  raises  no  implied  agreement  to  pay  assessments  which  are  to  become  due. 

Disapproved  in  Gibson  v.  Megrew,  154  Ind.  285,  48  L.  R.  A.  367,  footnote  p. 
362,  56  N.  E.  674,  holding  assessments  of  mutual  benefit  association  not  collect- 
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able  by  suit;  Faurot  v.  Swan,  355  Mich.  291,  118  X.  W.  955,  holding  that  an  obli- 
gation to  pay  assessments  imposed  by  lodge  on  member  not  so  contracting  to  pay 
on  joining  will  not  be  implied  where  there  is  no  such  statutory  obligation ; 
L'Union  St.  Jean  Baptiste  v.  Ostiguy,  25  R.  I.  480,  64  L.R.A.  158,  105  Am.  St.  Rep. 
899,  56  Atl.  681,  1  Ann.  Cas.  401,  holding  that  a  discharged  member  of  an  insur- 
ance society  is  not  liable  for  dues  for  the  nonpayment  of  which  he  was  expelled. 
Construction  of  contract. 

Cited  in  D.  M.  Osborne  &  Co.  v.  Henry,  70  Mo.  App.  27,  holding  defense  of 
oreach  of  warranty  in  action  on  notes  for  purchase  price  of  harvesting  machine 
not  defeated  by  its  retention,  under  contract  for  its  purchase;  Folkens  v.  North- 
western Nat.  L.  Ins.  Co.  98  Mo.  App.  486,  72  S.  W.  720,  holding  policy  of  life 
insurance  not  providing  for  assessments  on  persons  holding  similar  policies, 
old  line  contract. 

23  L.  R.  A.  442,  GALLOWAY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  56  Minn.  34ft 

45  Am.   St.  Rep.   468,  57   N.  W.   1058. 
Liability  of  carriers   for  acts   of   persona   not   employees   or  agrents. 

Cited  in  Mc-Grath  v.  Eastern  R.  Co.  74  Minn.  365,  77  N.  W.  136,  holding 
carrier  not  liable  to  person  on  platform  of  station  struck  by  bundle  thrown  from 
niovin»  train  by  news  agent;  West  Memphis  Packet  Co.  v.  White,  99  Tenn.  270, 
38  L.  R.  A.  432,  41  S.  W.  583,  holding  ferry  company  liable  to  passenger  negli- 
gently shot  by  fellow  passenger;  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  Mich.  635, 
49  L.  R.  A.  310,  footnote  p.  308,  81  Am.  St.  Rep.  230,  82  N.  W.  618,  denying  rail- 
road company's  liability  for  mail  agents'  unknown  practice  of  throwing  mail 
from  moving  train;  Williams  v.  Louisville  &  N.  R.  Co.  98  Ky.  252,  41  S.  W.  1100, 
holding  carrier  liable  to  person  assisting  shipper,  for  injury  by  being  struck 
by  mail  pouch  thrown  from  passing  train;  St.  Louis,  C.  &  St.  P.  R.  Co.  v. 
Waggoner,  90  111.  App.  558,  holding  railroad  liable  only  for  negligent  act  of 
mail  clerk  which  is  so  frequent  as  to  charge  it  with  notice;  Carver  v.  Minneap- 
olis &  St.  L.  R.  Co.  120  Iowa,  348,  94  X.  W.  862,  holding  railroad  liable  for  in- 
jury due  to  negligent  throwing  of  mail  bag  from  train  by  mail  clerk,  where  prac- 
tice known  to  it;  Huddleston  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  90  Ark.  382,  119  S. 
W.  280,  holding  that  presumption  of  negligence  arises  where  passenger  at  rail- 
way station  was  hit  by  mail  sack  thrown  by  mail  clerks  from  moving  train; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Richardson,  40  Ind.  App.  507,  82  N.  E.  536, 
holding  it  the  duty  of  railroad  company  to  protect  its  passengers  from  injuries 
from  third  persons,  where  it  has  reasons  of  suspecting  dangers  therefrom;  Clif- 
ford v.  New  York  C.  &  H.  R.  R.  Co.  Ill  App.  Div.  811,  97  N.  Y.  Supp.  954,  holding 
railway  company  liable  for  injuries  caused  by  throwing  bundle  of  newspapers 
from  train. 

Cited  in  footnotes  to  Cleghorn  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  holds 
railroad  liable  for  frightening  of  horse  by  mail  crane  erected  in  or  beside  high- 
way; Poling  v.  Ohio  River  R.  Co.  24  L.  R.  A.  215,  which  holds  carrier  not  liable 
to  bystander  for  postal  clerk's  negligence  in  catching  mail  pouch  from  crane; 
Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  denies  carrier's  liability 
for»  mail  agent's  negligence  in  throwing  off  mail  bag. 
Excessive  damages. 

Cited  in  Kitman  v.  Chicago,  B.  &  Q.  R.  Co.  113  Minn.  355,  129  N.  W.  844,  up- 
holding verdict  of  $11,000,  in  action  for  damages  for  injury  of  fireman  on  rail- 
road, as  not  excessive. 
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Degree   of   care   toward    passenger   at    station. 

Cited  in  notes  (33  L.R.A.  (X.S.)  862)  on  degree  of  care  toward  passenger  at 
station;  (42  L.  ed.  U.  S.  494)  on  duty  to  protect  persons  about  to  take  train 

•23  L.  R.  A.  445,  ROOT  v.  DAVIS,  51  Ohio  St.  29,  36  N.  E.  669. 

Followed  without  comment  in  National  Bank  v.  Lawler,  62  Ohio  St.  649,  58 
N.  E.  1100. 

Subjecting   credits    of   nonresident    defendant    to    attachment    or    garnish- 
ment. 

Cited  in  Goebel  v.  Kanauha  Valley  Bank,  3  Ohio  N.  P.  110,  holding  credits  of 
nonresident  debtor,  served  by  publication,  attachable  in  garnishment  proceeding; 
Olcott  v.  Guerinck,  19  Ohio  C.  C.  A.  35,  10  Ohio  C.  D.  131,  holding  situs  of  attach- 
able debt  owed  to  nonresident,  to  be  state  where  writ  of  attachment  is  given ; 
Ashley  v.  Quintard,  90  Fed.  97,  holding  that  stock  of  foreign  corporation  owned 
by  nonresident  cannot  be  reached  by  service  of  garnishment  on  corporation  agent 
and  of  summons  on  defendant  stockholder  by  publication;  Baltimore  &  O.  Ry.  v. 
Allen,  58  W.  Va.  39],  3  L.R.A.  (N.S.)  608,  112  Am.  St.  Rep.  975,  52  S.  E.  465, 
on  the  situs  of  a  debt  for  attachment  or  garnishment  purposes;  Boyd  v.  Hewitt, 
5  Ohio  N.  P.  N.  S.  335,  18  Ohio  S.  &  C..P.  Dec.  11,  holding  where  both  creditor 
and  debtor  are  nonresidents  creditor  cannot  come  into  state  and  maintain  action 
in  attachment  by  attempt  to  garnish  wages  presumably  due  debtor  from  nonresi- 
dent corporation. 

Cited  in  footnote  to  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right 
to  garnish  debtor  not  limited  to  situs  of  chose  in  action. 

Cited  in  note  (69  Am.  St.  Rep.  117,  118)  on  situs  of  debts  for  purposes  of 
garnishment  and  of  property  in  transit  in  hands  of  carriers. 

Distinguished  in  Rainey  v.  Jefferson  Iron  Works,  8  Ohio  C.  C.  676,  4  Ohio  C.  D. 
232,  where  action  was  brought  under  statute  providing  for  action  against  nonresi- 
dent debtors  and  foreign  corporations,  and  suit  could  be  brought  in  any  county 
where  debts  were  owing  defendant. 

Doubted  in  Olcott  v.  Guerinck,  19  Ohio  C.  C.  35,  10  Ohio  C.  D.  133,  holding 
•where  state  gives  right  to  creditor,  living  within  its  boundaries,  to  attach  debt, 
although  evidence  of  such  debt  is  held  in  another  state,  situs  of  such  property  is 
in  state  where  attachment  is  given. 

Denied  in  Goebel  v.  Kanawha  Valley  Bank,  3  Ohio  N.  P.  110,  4  Ohio  S.  &  C. 
P.  Dec.  127,  holding  credits  of  nonresident  defendant  may  be  reached  in  attach- 
ment by  serving  defendant  by  publication  and  garnishing  his  debtor;  Louisville 
Coal  &  Coke  Co.  v.  Pocahontas  Co.  17  Ohio  S.  &  C.  P.  Dec.  152,  holding  garnish- 
ment proceeding  lies  against  property  or  credits  of  nonresident  debtor. 
Garnishment  of  surplus  on  chattel  mortgage. 

Cited  in  note  in  59  L.R.A.  370,  on  garnishment  of  unliquidated  claims  to  sur- 
plus or  chattel  mortgage. 
Presumption   of   validity    of   judicial   acts. 

Cited  in  Cleveland  Co-op.  Stove  Co.  v.  Mehling,  21  Ohio  €.  C.  €7,  11  Ohio  C.  D. 
404,  holding  where  court  rendered  judgment  against  defendant  in  attachment  and 
record  was  silent  as  to  whether  garnishee  had  been  ordered  to  pay  money  into 
court,  it  would  be  presumed  court  found  it  had  reached  property  of  defendant; 
McLane  v.  Colburn,  2  Ohio  N.  P.  N.  S.  259,  15  Ohio  S.  &  C.  P.  Dec.  154,  on 
liberal  construction  of  justices'  proceedings  after  jurisdiction  has  attached. 
Rights  of  mortgagee  after  condition  broken. 

Cited  in  note  (96  Am.  St.  Rep.  692)  on  title  and  rights  of  holder  of  chattel 
mortgage  after  condition  broken. 
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23  L.  R.  A.  448,  McMULLEN  v.  CARNEGIE  BROS.  158  Pa.  518,  27  Atl.   1043. 
Liability   for  injuries   due   tp   defective   cars   or  appliances. 

Followed  in  McGinley  v.  Lehigh  Coal  &  Xav.  Co.  224  Pa.  410,  73  Atl.  552, 
holding  that  duty  to  inspect  cars  received  from  other  companies  does  not  apply 
to  a  mining  company  on  whose  sidings  cars  of  other  companies  have  been  placed 
for  unloading. 

Cited  in  Anderson  v.  Pittsburgh  &  L.  E.  R.  Co.  5  Pa.  Dist.  R.  402,  26  Pittsb. 
L.  J.  N.  S.  472,  holding  carrier  not  liable  to  employee  of  furnace  company, 
injured  by  collision  due  to  defective  brakes  of  cars  delivered  on  tracks  of  fur- 
nace company;  Rehm  v.  Pennsylvania  R.  Co.  164  Pa.  94,  30  Atl.  356,  holding 
neither  railroad  nor  coal  company  liable  for  killing  of  employee  of  latter  through 
negligence  of  coservant  in  placing  defective  car  on  trestle;  Louisville,  N.  A.  & 
C.  R.  Co.  v.  Bates,  146  Ind.  570,  45  N.  E.  108,  holding  carrier  not  required 
to  make  impracticable  or  unreasonable  inspection  of  foreign  cars;  McGill  v. 
Maine  &  N.  H.  Granite  Co.  70  N.  H.  127,  85  Am.  St.  Rep.  618,  46  Atl.  684,  hold- 
ing shipping  company  not  liable  for  death  of  employee,  due  to  defective  ap- 
pliance on  cars  delivered  on  its  tracks  by  railroad  company;  Haskell  &  B.  Car 
Co.  v.  Przezdziankowski,  170  Ind.  5,  14  L.R.A.  (N.S.)  974,  127  Am.  St.  Rep.  352,. 
83  N.  E.  626,  holding  that  a  railroad  company  not  engaged  in  transportation, 
does  not  owe  to  employees  duty  to  inspect  cars  of  other  companies  on  its  track 
merely  for  unloading. 

Cited  in  footnote  to  Crawford  v.  United  R.  &  E.  Co.  70  L.R.A.  489,  which 
holds  street  car  company  liable  for  injury  to  employees  by  defect  in  car  due  to 
custom  in  leaving  it  for  several  hours  of  night  in  public  street  after  inspection, 
without  rule  or  regulation  for  guarding  from  negligent  or  wanton  injury. 

Cited  in  notes  (41  L.R.A.  102)  on  knowledge  as  element  of  employer's  liability 
to  injured  servant;  (14  L.R.A.  (N.S. )  972)  on  duty  of  consignor  or  consignee  to 
his  employees,  as  to  condition  of  car. 

23  L.  R.  A.  449,  DICKEY  v.  WALDO,  97  Mich.  255,  56  N.  W.  G08. 
Mortgages   of  personal   property. 

Cited  in  footnotes  to  Riddle  v.  Dow,  32  L.  R.  A.  811,  which  holds  rights  of 
mortgagee  of  lessor's  interest  in  crops  raised  by  tenant  superior  to  subsequent 
garnishee  proceedings;  Wilson  v.  Donaldson,  43  L.  R.  A.  524,  which  denies 
superiority  of  statutory  lien  for  harvesting  grain  over  chattel  mortgage  given 
before  grain  ripe;  Jones  v.  Adams,  50  L.  R.  A.  388,  which  holds  purchaser  of 
land  on  foreclosure  entitled  to  growing  crops  covered  by  chattel  mortgage ; 
Battle  Creek  Valley  Bank  v.  First  Nat.  Bank,  56  L.  R.  A.  124,  which  holds  pro- 
vision in  mortgage  giving  mortgagee  lien  on  increase  thereafter  begotten,  agree- 
ment only  for  lien. 

Cited  in  notes  (19  L.R.A. (N.S.)   912)  on  validity  of  chattel  mortgage  on  crops- 
to  be  grown  on  land  in  which  mortgagor  has  no  present  interest;    (20  L.R.A. 
(N.S.)  506)  on  chattel  mortgage  of  future  earnings  of  threshing  outfit. 
Potential    existence. 

Cited  in  Dorris  v.  Rice,  145  Mich.  218,  108  N.  W.  700,  holding  contract  giving 
plaintiff  one  half  interest  in  colt  to  be  raised  in  consideration  of  payment  of 
stud  service  not  invalid  on  the  ground  that  subject  matter  of  contract  had  no 
potential  existence;  Lawson  v.  Lyon,  136  Ga.  220,  71  S.  E.  149,  holding  that 
order  on  fraternal  society  for  amount  of  claim  under  certificate  after  claim  was 
approved,  is  not  invalid  on  ground  that  claim  was  "bare  contingency  or  possi- 
bility" and  not  subject  of  sale. 
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Exemptions    against    claim    for    rent. 

Cited  in  note    (24  L.  R.  A.  812)    on  availability  of  exemptions  against  claim 
for   rent. 
Crops    as    personal    property    for    purposes    of    levy    and    sale. 

Cited  in  footnote  to  Bagley  v.   Columbus   Southern   R.   Co.   34   L.   R.   A.  286, 
which   hold?  growing  crops   part  of  land  for   purposes  of  jurisdiction. 
Conveyance   of  homestead   by   one    spouse. 

Cited  in  notes  (133  Am.  St.  Rep.  339)  on  lease  of  homestead  by  one  spouse 
only;  (95  Am.  St.  Rep.  927)  on  effect  of  conveyance  .or  encumbrance  of  home- 
stead by  one  spouse  only. 

23  L.  R.  A.  479,  MEADE  v.  CLARK,  159  Pa.  159,  39  Am.  St.  Rep.  669,  28  Atl. 

214. 
Contracts   of   married   women. 

Cited  in  Erdelyi  v.  Bernat,  27  Pittsb.  L.  J.  N.  S.  175,  rescinding  contract  of 
married  woman  for  exchange  of  real  estate,  without  separate  acknowledgment, 
and  induced  by  fraud;  Simon's  Estate,  20  Pa.  Super.  Ct.  469,  holding  deed  by 
married  woman,  executed  without  husband  joining,  satisfied  after  she  was  de- 
clared feme  sole  trader,  by  her  becoming  party  to  partition  action  involving 
land  conveyed  by  such  deed;  Donatelli  v.  Casciola,  10  North.  Co.  Rep.  157,  hold- 
ing that  receipt  of  consideration  by  married  woman,  entry  of  purchaser  and 
knowledge  of  improvements  will  not  estop  married  woman  from  regaining  pos- 
session of  land  conveyed  by  deed  signed  by  her  alone  in  another  state. 

23  L.  R.  A.  481,  PEOPLE  ex  rel.  COPCUTT  v.  BOARD  OF  HEALTH,  140  N.  Y. 
1,  37  Am.  St.  Rep.  522,  35  N.  E.  320. 

Referred  to  historically  in  Prime  v.  Yonkers,  192  N.  Y.  108,  84  N.  E.  571. 
Summary  action  on  g-roniid  of  public  necessity. 

Cited  in  Health  Department  v.  Trinity  Church,  145  N.  Y.  48,  27  L.  R.  A. 
713,  45  Am.  St.  Rep.  579,  39  N.  E.  833,  upholding  act  of  board  of  health  requir- 
ing owner  of  tenement  to  provide  sufficient  water  facilities;  Egan  v.  Health 
Department,  20  Misc.  40,  45  N.  Y.  Supp.  325,  upholding  power  of  health  board  to 
order  unsanitary  buildings  vacated  without  notice  to  owner;  Cartwright  v.  Co- 
hoes,  39  App.  Div.  73,  56  N.  Y.  Supp.  731,  holding  that  health  board  had 
power  to  order  privy- vault  nuisance  abated,  without  notice  or  hearing;  Gunning 
System  v.  Buffalo,  62  App.  Div.  499,  71  N.  Y.  Supp.  155,  restraining  destruction 
of  high  signboards  until  termination  of  action  determining  reasonableness  of 
ordinance  authorizing  such  destruction ;  Stone  v.  Heath,  179  Mass.  387,  60  N.  E. 
$75,  refusing  injunction  to  prevent  board  of  health  from  abating  alleged  nui- 
sance; Delaware,  L.  &  W.  R.  Co.  v.  Buffalo,  158  N.  Y.  271,  53  N.  E.  44,  Affirm- 
ing 4  App.  Div.  568,  38  X.  Y.  Supp.  510,  holding  city  had  right  summarily  to 
remove,  at  their  peril,  railroad  bridge  abutments  as  obstruction  to  street;  Berry 
v.  De  Maris,  76  N.  J.  L.  308,  70  Atl.  337,  holding  that  the  legislature  may  au- 
thorize the  summary  seizure  or  destruction  of  property  which  it  has  stamped 
with  the  character  of  a  nuisance;  North  American  Cold  Storage  Co.  v.  Chicago, 
211  U.  S.  317,  53  L.  ed.  200,  29  Sup.  Ct.  Rep.  101,  15  Ann.  Cas.  276,  holding 
a  statute  providing  for  summary  seizure  and  destruction  of  food  in  cold  storage 
unfit  for  human  consumption  without  a  preliminary  hearing  not  to  be  violation 
of  due  process  clause;  Valentine  v.  Englewood,  76  N.  J.  L.  520,  19  L.R.A.(N.S.) 
267,  71  Atl.  344,  16  Ann.  Cas.  731,  holding  that  posting  of  scarlet  fever  quar- 
antine notice  is  not  a  deprivation  of  liberty  of  persons  in  place  quarantined  with- 
out due  process  of  law  done  without  hearing;  People  ex  rel.  Lodes  v.  Health 
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Dept.  189  X.  Y.  193,  13  L.R.A.(X.S.)  899,  82  N.  E.  187,  reversing  116 
App.  Div.  891,  102  N.  Y.  Supp.  114.5  which  affirms  51  Misc.  191,  100  X.  Y.  Supp. 
788,  holding  milk  distributor  not  entitled  to  a  hearing  by  board  of  health  be- 
fore revocation  of  his  permits  to  sell  milk:  Morton  v.  St.  Patrick's  Roman  Cath- 
olic Church  Soc.  56  Misc.  73,  105  X.  Y.  Supp.  1100,  holding  an  order  prohibiting 
use  of  lands  for  cemetery  purposes  on  grounds  of  public  health  to  be  unwarranted 
where  land  is  of  large  area  on  which  only  2  bodies  are  buried  in  sparsely  settled 
community. 

Cited  in  footnotes  to  Board  of  Health  v.  Copcutt,  23  L.  R.  A.  485,  which  au- 
thorizes board  of  health  to  enjoin  maintenance  of  malarious  pond  in  city;  Val- 
paraiso v.  Bozarth,  47  L.  R.  A.  487,  which  holds  notice  or  request  to  remove 
building  encroaching  on  street  unnecessary  before  action  to  abate  it;  Western. 
&  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A.  294,  which  holds  power  to  abate  nuisance 
in  city  in  police  court  only. 

Cited  in  notes  (36  L.  R.  A.  598,  613)  on  power  of  municipal  corporations  to- 
define,  prevent,  and  abate  nuisances;  (38  L.  R.  A.  166,  168)  on  municipal  power 
over  buildings  and  other  strvictures  as  nuisances. 

Distinguished  in  People  ex  rel.  Ordway  v.  St.  Saviour's  Sanitarium.  34  App. 
Div.  372,  56  N.  Y.  Supp.  431,  holding  summary  commitment  of  inebriate  female 
to  institution  for  treatment  and  reformation,  not  due  process  of  law. 
Redress    of    person    summarily    proceeded    :i^:iiiist. 

Cited  in  Fire  Department  v.  Gilmour,  149  X.  Y.  459,  52  Am.  St.  Rep.  747,  44 
X.  E.  177,  upholding  right  of  defendant  in  action  for  penalty,  to  contest  rea- 
sonableness of  order  of  fire  department  as  to  storage  of  combustibles;  Eckhardt 
v.  Buffalo,  19  App.  Div.  15,  46  X.  Y.  Supp.  204,  holding  owner  of  premises  en- 
titled to  contest  reasonableness  of  health  board  order  to  abate  nuisance  in  action 
to  set  aside  assessment,  the  result  thereof;  Smith  v.  Irish,  37  App.  Div.  222, 
55  N.  Y.  Supp.  837,  reversing  judgment  for  plaintiff  in  action  for  damages 
for  removal  of  top  story  of  building  by  order  of  board  of  health,  as  against 
weight  of  evidence;  Westchester  Electric  R.  Co.  v.  Angevine,  52  App.  Div.  241, 
65  N.  Y.  Supp.  376,  affirming  judgment  for  plaintiff  for  killing  of  three  horse.? 
by  officer  of  society  for  prevention  of  cruelty  to  animals;  Sahr  v.  Scholle,  89 
Hun,  43,  35  N.  Y.  Supp.  97,  holding  common-law  action  for  damages  open  to 
owner  of  horse  killed  by  officer  of  society  for  prevention  of  cruelty  to  animals, 
if  unwarranted;  Golden  v.  Health  Department,  21  App.  Div.  424,  47  X.  Y.  Supp. 
623,  upholding  action  in  equity  to  restrain  health  department  from  interfering 
with  plaintiff's  use  of  buildings,  and  for  damages  for  ordering  same  vacated 
and  demolished;  State  v.  Morse,  84  Vt.  395,  34  L.R.A.(X.S.)  193,  80  Atl.  189. 
holding  that  burden  is  upon  person  who  asserts  illegality  of  health  regulation 
to  show  illegality;  Williams  v.  Rivenburg,  145  App.  Div.  100,  129  X.  Y.  Supp, 
473,  holding  that  agent  of  state  commissioner  of  agriculture,  is  personally  liable 
where  he  seizes  and  destroys  calves  over  four  weeks  of  age,  though  on  mistaken 
belief  as  to  age;  Lowe  v.  Conroy,  120  Wis.  157,  66  L.R.A.  910,  102  Am.  St.  Rep. 
983,  97  N.  W.  942,  1  Ann.  Cas.  341,  holding  that  where  health  authority  sum- 
marily destroys  meat  and  hides  supposed  to  be  infected  with  disease,  the  owner 
thereof  may  recover  therefor  on  a  finding  that  they  were  not  in  fact  infected: 
Richter  v.  State,  16  W7yo.  446,  95  Pac.  51,  holding  that  the  fact  of  quarantine 
does  not  preclude  subsequent  proof  that  it  is  unwarranted  and  plea  of  not  guilty 
to  breach  of  sheep  quarantine  requires  state  to  prove  that  quarantine  was  neces- 
sary under  the  circumstances;  Kirk  v.  Board  of  Health  (Kirk  v.  Wyman)  83 
S.  C.  381,  23  L.R.A.  (N.S.)  1193,  65  S.  E.  387,  holding  that  an  injunction  will 
lie  against  the  isolation  of  an  leprosy  victim  in  a  pest  house  where  the  disease 
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is  very  slightly  contagious  and  victim  submits  to  quarantine  at  home  until  special 

place  be  built  for  her. 

Limit    of    powers    of    health    hoards. 

Cited  in  Re  Smith,  146  X.  Y.  77,  28  L.R.A.  823,  48  Am.  St.  Rep.  769,  40 
N.  E.  497,  holding  health  commissioner  without  power  to  quarantine  person 
for  refusal  to  be  vaccinated;  White  Plains  v.  Tarrytown,  W.  P.  &  M.  R.  Co. 
117  App.  Div.  842,  102  X.  Y.  Supp.  1039,  holding  that  a  declaration  of  nuisance 
by  board  of  health  is  not  conclusive  of  the  fact. 

Cited  in  notes   (5  L.R.A.(X.S.)   635)  on  personal  liability  of  health  authorities; 
(47  Am.  St.  Rep.  545,  546,  549)    on  quarantine  and  health  laws  and  reulations; 
(53  Am.  St.  Rep.  572)   on  definition  of  police  power;    (80  Am.  St.  Rep.  217,  218, 
221,  222,  223)    on  powers  which  may  be  delegated  to  boards  of  health. 
Review   by    certiorari. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  398,  37  L.  R.  A.  826,  46  N.  E.  857, 
dissenting  opinion  by  O'Brien,  J.,  who  held  erroneous  civil  service  classifica- 
tion not  reviewable  by  certiorari ;  People  ex  rel.  Kennedy  v.  Brady,  166  N.  Y. 
47,  59  N.  E.  701,  holding  removal  of  subordinate  in  department  of  public  build- 
ings on  written  charges,  with  opportunity  for  hearing,  not  reviewable  by  certio- 
rari; People  ex  rel.  Mack  v.  Burt,  65  App.  Div.  159,  72  N.  Y.  Supp.  567,  hold- 
ing action  of  municipal  civil  service  commissioners  in  classifying  positions  not 
reviewable  by  certiorari;  People  ex  rel.  Howe  v.  Conway,  59  App.  Div.  331,  69 
N.  Y.  Supp.  837,  holding  removal  of  school  commissioner  of  city  by  mayor,  with- 
out charges  or  hearing,  not  reviewable  by  certiorari;  People  ex  rel.  Greenleaf  v. 
Board  of  Health,  83  App.  Div.  574,  82  N.  Y.  Supp.  21,  holding  action  of  board 
of  health  in  imposing  fine  on  person,  without  notice,  not  reviewable  by  certiora- 
ri; Re  Donovan,  89  App.  Div.  58,  85  N.  Y.  Supp.  406  (dissenting  opinion), 
majority  holding  decision  of  municipal  civil  service  commission  as  to  character 
of  duties  of  newly  created  position  not  reviewable  by  mandamus;  People  ex  rel. 
Schau  v.  McWilliams,  185  N.  Y.  95,  77  N.  E.  785,  holding  that  determination  of 
municipal  civil  service  commission  in  classifying  positions  is  not  reviewable 
by  certiorari;  Re  Ryan,  66  Misc.  484,  122  N.  Y.  Supp.  94,  holding  that  certiorari 
issues  only  to  review  judicial  action;  People  ex  rel.  Schau  v.  McWilliams,  185 
X.  Y.  95,  77  N.  E.  785,  holding  action  of  civil  service  commission  in  classifying 
certain  office  in  competitive  class  without  hearing,  not  subject  to  review  by  cer- 
tiorari; Delaware,  L.  &  W.  R.  Co.  v.  Stevens,  172  Fed.  606,  holding  that  certiorari 
will  not  issue  to  review  an  order  of  Public  Service  Commission,  requiring  certain 
interstate  trains  to  stop  at  specified  stations;  People  ex  rel.  McXulty  v.  Maxwell, 
123  App.  Div.  594,  108  N.  Y.  Supp.  49,  holding  that  certiorari  will  not  issue 
to  review  action  of  board  of  examiners  refusing  to  issue  certificate  of  teachers 
experience,  where  statute  gives  no  such  right  and  the  action  not  being  judicial 
affords  no  common-law  right. 
Compulsory  holding?  over  under  quarantine. 

Cited  in  Regan  v.  Fosdick,  19  Misc.  495,  47  N.  Y.  Supp.  1102,  holding  renewal 
of  lease  not  implied  by  compulsory   holding  over  under  quarantine  ordered   by 
health  board. 
Power    of    municipalities    as    to    nuisances. 

Cited  in  Waters  Pierce  Oil  Co.  v.  New  Iberia,  47  La.  Ann.  867,  17  So.  343. 
upholding  power  of  municipality  to  regulate  storage  of  petroleum  and  other 
highly  inflammatory  substances;  New  York  v.  De  Peyster,  120  App.  Div.  765, 
105  N.  Y.  Supp.  612,  holding  that  city  can  obtain  injunction  against  encroach- 
ment on  public  street  of  a  permanent  nature,  where  it  is  of  long  standing  and  a 
right  to  maintain  it  is  asserted. 
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Distinguished  in  Flushing  v.  Carraher,  87  Hun,  64,  33  N.  Y.  Supp.  951,  holding 
health  ordinance  of  village,  requiring  permit  for  keeping  cows  within  200  feet  of 
dwelling,  invalid. 

23  L.  R.  A.  485,  BOARD  OF  HEALTH  v.  COPCUTT,  140  N.  Y.  12,  55  N.  Y.  S. 

R.  422,  35  N.  E.  443. 

Power     to     remedy     conditions     affecting^     safety,     health,     and     personal 
comfort. 

Cited  in  Health  Department  v.  Trinity  Church,  145  N.  Y.  48,  27  L.  R.  A.  716, 
45  Am.  St.  Rep.  579,  39  N.  E.  833,  upholding  act  authorizing  health  boards  to 
require  tenement  houses  to  be  properly  supplied  with  water;  Golden  v.  Health 
Department,  21  App.  Div.  424,  47  N.  Y.  Supp.  623,  upholding  right  of  action  in 
equity  to  restrain  demolition  of  building  by  order  of  health  department,  and  for 
damages  for  loss  of  rents  by  ordering  same  vacated;  Cartwright  v.  Cohoes,  39 
App.  Div.  72,  56  N.  Y.  Supp.  731,  holding  rule  of  health  board  prohibiting  privy 
vaults  within  25  feet  of  door  or  window  of  residence,  reasonable;  Waterloo  v. 
Waterloo,  C.  F.  &  N.  R.  Co.  149  Iowa,  136,  125  N.  W.  819,  holding  that  city 
has  power  to  abate  as  nuisance  dam  which  obstructs  stream,  thereby  increas- 
ing flow  of  flood  water  over  portion  of  city  and  its  streets:  Houlton  v.  Titcomb, 
102  Me.  286,  10  L.R.A.  (N.S.)  583,  120  Am.  St.  Rep.  492,  66  Atl.  733,  holding 
that  city  may  enjoin  a  breach  of  building  ordinance  within  fire  zone  as  affect- 
ing matters  over  which  state  has  confided  control  to  city. 

Cited  in  footnotes  to  People  ex  rel.  Copcutt  v.  Board  of  Health,  23  L.  R.  A. 
481,  which  holds  board  of  health  liable  for  destroying  private  property  in  abat- 
ing, as  nuisance,  what  is  not  such;  Western  &  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A. 
294,  which  holds  power  to  abate  nuisance  in  city  in  police  court  only. 

Cited  in  notes  (36  L.  R.  A.  613)  on  power  of  municipal  corporation  to  define, 
prevent,  and  abate  nuisance;  (38  L.  R.  A.  168)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (38  L.  R.  A.  327)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (51  L.  R.  A.  662) 
on  right  of  municipality  to  maintain  suit  to  enjoin  or  abate  public  nuisance; 
(59  L.R.A.  849)  on  liability  for  damming  back  water  of  stream;  (22  L.R.A. 
(N.S.)  1261,  1262)  on  criminal  responsibility  for  nuisance  to  health  by  dam  in 
non-navigable  stream. 
Necessity  of  notice  and  hearing. 

Cited  in  footnote  to  Valparaiso  v.  Bozarth,  47  L.  R.  A.  487,  which  holds  notice 
or  request  to  remove  building  encroaching  on  street  unnecessary  before  action  to 
abate  it. 

23  L.  R.  A.  488,  BUCHANAN  v.  BARRE,  66  Vt.  129,  44  Am.  St.  Rep.  829,  28 

Atl.  878. 
Ejectment   action   against   town. 

Cited  in  Lynch  v.  Rutland,  66  Vt.  573,  29  Atl.   1015,  holding  ejectment  not 
maintainable  against  town  to  recover  land  within  limits  of  highway. 
Public    and    private    use. 

Cited   in   Stiles   v.  Newport,   76   Vt.   166,   56   Atl.   662,   holding  that   a  water 
system  of  a  municipality  used  for  municipal  purposes  and  for  supply  of  private 
persons  for  compensation  is  exempt  from  taxation. 
Liability   for   obstructions   in    streets. 

Cited  in  Mixer  v.  Herrick,  78  Vt.  351,  62  Atl.  1019,  holding  that  person  caus- 
ing unauthorized  obstruction  in  street  is  liable  to  person  who  without  his  fault 
is  injured  thereby. 
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Cited  in  note  (20  L.R.A.  (N.S.)  516)  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 

:23  L.  R.  A.  490,  FOSTER  v.  CHARLES  BETCHER  LUMBER  CO.  5  S.  D.  57, 

49  Am.  St.  Rep.  859,  58  N.  W.  9. 
Actions     a  Riii  list     foreign     corporations     and     service     of     process. 

Cited  in  Lubrano  v.  Imperial  Council,  O.  U.  F.  20  R.  I.  30,  38  L.  R.  A.  548, 
footnote  p.  546,  37  Atl.  345,  denying  jurisdiction  of  foreign  insurance  company 
acquired  by  service  on  insurance  commissioner;  Denver  &  R.  G.  R.  Co.  v.  Roller, 
49  L.  R.  A.  81,  41  C.  C.  A.  26,  100  Fed.  742,  holding  service  in  state  on  general 
passenger  and  freight  agent  of  foreign  railroad  valid ;  Mars  v.  Oro  Fino  Min. 
Co.  7  S.  D.  611,  65  N.  W.  19,  holding  service  upon  attorney  in  fact  to  apply  for 
patent  not  service  upon  "managing  agent"  of  corporation;  Modern  Woodmen  v. 
Noyes,  158  Ind.  506,  64  N.  E.  21,  holding  service  of  chief  officers  of  local  lodge 
of  foreign  fraternal  corporation  sufficient,  where  corporation  failed  to  file  con- 
sent that  service  might  be  made  on  state  auditor;  Whitehurst  v.  Kerr,  153  N. 
C.  79,  68  S.  E.  913,  holding  that  service  made  in  state  on  officers  or  agents  of 

"foreign  corporations  enumerated  in  section  440,  of  the  Revisal  is  binding  although 
corporation  has  no  property  in  state;  Christiernson  v.  Hendrie  &  H.  Mfg.  & 
Supply  Co.  26  S.  D.  522,  128  N.  W.  608,  on  sufficiency  of  service  upon  "manag- 
ing agent"  of  foreign  corporation :  Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.  12  N.  D. 

•65,  102  Am.  St.  Rep.  564,  95  N.  W.  153,  holding  that  station  agent  of  foreign 
corporation  authorized  to  sell  and  collect  for  tickets  and  receive  freight  and 
collect  for  shipment  is  such  a  managing  agent  as  is  meant  by  statute  providing 
for  services  on  foreign  corporations;  Ord  Hardware  Co.  v.  Case  Threshing  Mach. 
Co.  77  Neb.  852,  8  L.R.A. (N.S.)  773,  110  N.  W.  551,  holding  that  an  agent  of  a 
foreign  corporation  whose  contract  of  agency  demands  an  exercise  of  judgment 
in  business  affairs  of  his  principal  and  who  has  charge  of  all  business  of  prin- 
cipal in  his  district  is  such  an  agent  as  is  contemplated  by  service  statute; 
Central  R.  Co.  v.  Eichberg,  107  Md.  370,  14  L.R.A.  (N.S.)  391,  68  Atl.  690, 
as  holding  that  a  foreign  corporation  could  not  be  sued  in  personam  outside 
limits  of  state  under  whose  laws  it  was  created  and  wherein  it  resided. 

Cited  in  footnotes  to  Rothrock  v.  Dwelling-House  Ins.  Co.  23  L.  R.  A.  863, 
which  holds  unauthorized  service  on  auditor  of  state  in  action  against  foreign 
insurance  company;  Sullivan  v.  Sullivan  Timber  Co.  25  L.  R.  A.  543,  which  holds 
corporation  not  doing  business  in  county,  so  as  to  subject  it  to  suit  by  having 
agent  therein,  who  pays  taxes  on  unemployed  railroad  and  machinery;  Craig  v. 
Gunn.  27  L.  R.  A.  511,  which  holds  foreign  corporation  with  principal  office  in 
other  state  not  subject  to  garnishment;  Hilary  v.  Great  Northern  R.  Co.  32  L. 
R.  A.  448,  which  authorizes  service  of  process  on  assistant  ticket  agent  in  union 
depot;  George  v..  American  Ginning  Co.  32  L.  R.  A.  764,  which  denies  right  to 
serve  foreign  corporation  by  serving  papers  on  officer  who  is  in  fact  plaintiff  or 
plaintiff's  attorney;  Carstens  &  Earles  v.  Leidigh  &  H.  Lumber  Co.  39  L.  R.  A. 
548,  which  holds  service  of  process  on  officer  of  foreign  corporation  temporarily 
in  state  will  not  authorize  personal  judgment  against  corporation;  Hammond 
Beef  &  Provision  Co.  v.  Best,  42  L.  R.  A.  528,  which  holds  foreign  corporation 
'not  bound  by  discharge  of  debtor  by  state  insolvency  proceedings,  although  stat- 
utory service  made  upon  it;  National  Bank  v.  Furtick,  44  L.  R.  A.  115,  which 
requires  service  on  foreign  insurance  company  as  garnishee  to  be  made  on  presi- 
dent, treasurer,  cashier,  or  paying  clerk;  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  44  L.  R.  A.  442,  which  authorizes  service  on  agent  of  foreign  insurance  com- 
pany coming  into  state  to  examine  conditions  under  which  death  occurred ;  Mu- 
lual  Reserve  Fund  Life  Asso.  v.  Boyer,  50  L.  R.  A.  538,  which  denies  right  to 
L.R.A.  Au.  Vol.  III.— 71. 
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serve  process  on  state  officer  designated  by  foreign  insurance  company  which  has 
ceased  to  do  business  in  state;  Abbeville  Electric  Light  &  P.  Co.  v.  Western 
Electrical  Supply  Co.  55  L.  R.  A.  146,  which  authorizes  service  on  traveling 
salesman  of  foreign  corporation,  sent  to  investigate .  controversy  out  of  which 
cause  of  action  arose;  Buie  v.  Chicago,  R.  I.  &  P.  R.  Co.  55  L.  R.  A.  861,  which 
authorizes  service  of  railroad  company  by  serving  in  other  state,  officers  of  com- 
aany  organized  to  construct  extension  of  system. 

Cited  in  notes  (24  L.  R.  A.  297)  on  recognition  or  exclusion  of  foreign  cor- 
porations; (50  L.  R.  A.  589,  590)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law;  (4  L.R.A.  (N.S.)  461,  462)  as  to  who  is  managing 
agent  of  foreign  corporation  for  purposes  of  service  of  process;  (85  Am.  St. 
Rep.  930,  931,  932,  937)  on  jurisdiction  of  foreign  corporations. 
Effect  of  failure  of  foreign  corporation  to  comply  with  statntes. 

Cited  in  Barricklow  v.  Stewart,  31  Ind.  App.  451,  68  X.  E.  316.  holding  bond 
of  foreign  surety  company  not  invalid  because  of  failure  of  corporation  to  comply 
with  statutes  authorizing  it  to  do  business  in  state. 

23  L.  R.  A.  504,  OMAHA  &  R.  VALLEY  R.  CO.  v.  CLARKE,  35  Neb.  867,  53  N. 

W.  970. 
Injury   due  to  blowing1  of  •whistle  or  escape   of   steam. 

Cited  in  Chicago  &  E.  R.  Co.  v.  Cummings,  24  Ind.  App.  199,  53  N.  E.  1026, 
and  Rodgers  v.  Baltimore  &  O.  S.  W.  R.  Co.  150  Ind.  401.  49  N.  E.  453,  holding 
complaint  alleging  unnecessary,  negligent,  and  reckless  blowing  of  whistle,  result- 
ing in  injury  to  person  without  his  fault,  sufficient. 

Cited  in  footnotes  to  Mitchell  v.  Nashville,  C.  &  St.  L.  R.  Co.  40  L.  R.  A.  426, 
which  holds  blowing  locomotive  whistle  under  much  used  bridge,  negligence; 
Kentucky  &  I.  Bridge  Co.  v.  Montgomery,  57  L.  R.  A.  781,  which  requires  rail- 
road company  operating  railroad  bridge  as  toll  bridge,  to  keep  lookout  to  pre- 
vent frightening  teams  by  trains:  Hinchman  v.  Pere  Marquette  R.  Co.  65  L.R.A. 
553,  which  sustains  liability  of  railroad  company  for  injury  due  to  emission  of 
steam  from  engine  in  highway  at  a  railroad  crossing  while  a  traveler  was  at- 
tempting to  drive  across  the  track. 

Cited  in  note   (23  L.R.A.  (X.S.)    947,  949)    on  liability  for  discharge  of  steam 
near  street  or  highway  frightening  horses. 
Inference  of  negligence   from   facts. 

Cited  in  Omaha  Street  R.  Co.  v.  Craig,  39  Neb.  614,  58  N.  W.  209,  holding 
question  whether  plaintiff  was  negligent  in  stepping  on  platform  of  moving  car, 
preparatory  to  alighting,  for  jury;  Dunn  v.  Wilmington  &  W.  R.  Co.  124  X.  C. 
261,  32  S.  E.  711  (dissenting  opinion),  majority  holding  unnecessary  keeping 
of  engine  in  close  proximity  to  highway,  strong  evidence  of  negligence;  Van- 
dalia  R.  Co.  v.  McMains,  42  Ind.  App.  535,  85  N.  E.  1038,  holding  that  negli- 
gence could  be  inferred  from  the  loud  escape  of  steam  caused  by  full  pressure 
10  minutes  before  train  was  due  to  start  when  4  minutes  would  have  been 
time  enough  and  there  were  other  ways  of  relieving  pressure. 

Cited  in  footnote  to  McCann  v.   Consolidated  Traction  Co.   38   L.   R.  A.   236, 
which  holds  running  tank  car  on  street  railway  track,  with  black  coats  waving- 
from  it,  frightening  horse,  negligence. 
General    allegations    of    negligence. 

Cited  in  Balding  v.  Andrews,  12  N.  D.  277,  96  N.  W.  305,  holding  a  general 
allegation  of  negligence  causing  fire  not  supported  by  evidence  negativing  caus«- 
of  fire  by  other  means  is  insufficient  to  take  case  to  jury. 
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Cited  in  note   (59  L.  R.  A.  230)   on  sufficiency  of  general  allegations  of  negli- 
gence, 
Proximate    cause    of     injury. 

Cited  in  footnote  to  Snyder  v.  Philadelphia  Co.  63  L.  R.  A.  89G,  which  hold? 
negligent  blowing  off  of  gas  well,  proximate  cause  of  injury  to  teamster  whose 
horses  were  frightened,  although  one  of  his  lines  broke  because  of  insufficiency.. 

23  L.  R.  A.  510,  LEWIS  v.  LEWELLIXG,  53  Kan.  201,  36  Pac.  351. 
Unconstitutional    tenure    of    office. 

Cited  in  White  v.  Mears,  44  Or.  220.  74  Pac.  931,  as  to  tenure  of  office  when 
legislature  has  not  validly  provided  for  same;  Wulf  v.  Kansas  City,  77  Kan. 
361,  94  Pac.  207,  holding  that  park  commissioners  holding  office  under  pro- 
vision void  as  to  length  of  tenure  of  office,  hold  merely  subject  to  pleasure  of 
the  appointing  power. 

Disapproved  in  Indianapolis  Brewing  Co.  v.  Claypool,   149  Ind.  202,  48  N.  E.. 
228,  holding  provision  in  act  fixing  term  of  park  commissioners  at  five  years  un- 
constitutional. 
l.ii  \\    partly   good   and   partly   bad. 

Cited  in  State  tx  rel.  Wheeler  v.  Stuht,  52  Neb.  220,  71  N.  W.  941,  upholding; 
act  creating  municipal  corporation,  although  detached  portions  were  unconstitu- 
tional. 
State    militia. 

Cited  in  State  ex  rel.  Poole  v.  Peake,  18  N.  D.  113,  120  N.  W.  47,  holding' 
that  officers  of  national  guard  may  be  removed  at  pleasure  of  appointing  power. 

Cited  in  footnotes  to  Nixon  v.  Reeves,  33  L.  R.  A.  506,  which  denies  right  of 
captain  of  company  of  National  Guard  summarily  to  imprison  member  for  dis- 
obedience; Devlin  v.  Dalton,  41  L.  R.  A.  379,  which  holds  unreviewable  on  cer- 
tiorari,  decision  of  military  examining  board  as  to  competency  of  militia  officer. 

23  L.  R.  A.  513,  DAY  v.  H.  C.  AKELEY  LUMBER  CO.  54  Minn.  522,  56  N.  W. 

243. 
Liability   for   injuries   by   fire   or   nuisance. 

Cited  in  Shute  v.  Princeton  Twp.  58  Minn.  339,  59  N.  W.  1050,  holding  town 
not  liable  for  negligence  of  contractor  in  destroying  brush  by  fire  under  its  au- 
thority. 

Cited  in  footnotes  to  Cook  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  40  L.  R. 
A.  457,  which  denies  liability  of  one  negligently  causing  fire,  for  property  burned 
after  joinder  with  other  fire;  Owen  v.  Cook,  47  L.  R.  A.  646,  which  holds  one 
starting  back  fire  to  protect  own  property  not  liable  for  loss  which  would  have 
resulted  from  original  fire. 

Distinguished  in  Berger  v.  Minneapolis  Gaslight  Co.  60  Minn.  300,  62  N.  W. 
336,  holding  corporation  liable  without  proof  of  negligence  for  escape  of  crude 
petroleum,  creating  nuisance  upon  premises  of  another. 
Evidence    as    to    changes    after    accident. 

Cited  in  Hammargren  v.  St.  Paul,  67  Minn.  7,  69  N;  W.  470;  Lally  v. 
Crookston  Lumber  Co.  82  Minn.  410,  85  N.  W.  157, — holding  erroneous,  admission 
of  evidence  as  to  changes  after  accident. 

Cited  in  note  (32  L.R.A.  (N.S.)  1136)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 
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23  L.  R.  A.  517,  DILLIXGHAM  v.  HAWK,  9  C.  C.  A.   101,  23  U.  S.  App.  273, 

60  Fed.  494. 
Actions   and    jndg-nients    against    receivers. 

Followed  in  St.  Louis  S.  W.  R.  Co.  v.  Holbrook,  19  C.  C.  A.  387,  41  U.  S.  App. 
33,  73  Fed.  114,  holding  judgment  in  state  court  against  Federal  receiver  for 
personal  injuries  conclusive  as  to  plaintiff's  right  therein  and  amount  of  claim. 

Cited  in  New  York  Security  &  T.  Co.  v.  Equitable  Mortg.  Co.  71  Fed.  560,  hold- 
ing that  Missouri  court  could  properly  determine  amount  of  creditor's  claim 
against  corporation  under  New  York  receivership;  State  v.  Port  Royal  &  A.  R. 
Co.  84  Fed.  68,  holding  judgment  against  one  receiver  binding  on  successor; 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk  &  W.  R.  Co.  114  Fed.  391,  holding 
judgment  for  tort  against  railroad  company  after  receivership  in  suit  to  fore- 
•close  mortgage  not  entitled  to  preference  over  claims  of  mortgage  bondholders ; 
Reinhart  v.  Sutton,  58  Kan.  728,  51  Pac.  221,  holding  judgment  in  state  court 
against  Federal  receiver  conclusive,  except  as  to  time  and  manner  of  satisfac- 
tion; Garrison  v.  Texas  &  P.  R.  Co.  10  Tex.  Civ.  App.  137,  30  S.  W.  725,  holding 
judgments  in  state  courts  against  Federal  receivers  conclusive  as  to  amount; 
Malott  v.  Shinier,  153  Ind.  41,  74  Am.  St.  Rep.  278,  54  N.  E.  101,  upholding  right 
of  action  for  tort  against  Federal  receiver  of  railroad  in  state  court,  without 
previous  leave  of  appointing  court;  Cowen  v.  Merriman,  17  App.  D.  C.  199,  hold- 
ing plaintiff  entitled  to  proceed  at  law  for  judgment  against  receivers  for  tort 
after  order  directing  return  of  property  to  road,  but  not  finally  discharging  re- 
ceivers; Manhattan  Trust  Co.  v.  Chicago  Electric  Traction  Co.  188  Fed.  1010, 
holding  that  judgment  against  receiver  of  railroad  is  establishment  of  liability 
against  assets  in  his  hands,  and  is  conclusive  against  lienors  or  purchasers  of  as- 
sets; Rogers  v.  Circuit  Judge,  135  Mich.  84,  97  X.  W.  154,  3  Ann.  Cas.  114,  hold- 
ing that  state  court  has  no  jurisdiction  to  enjoin  a  receiver  of  a  telephone  company 
appointed  by  federal  court  from  withdrawing  service  from  a  patron  such  suit  be- 
ing subject  only  to  equity  jurisdiction  of  appointing  court  under  statute;  Meyer 
Rubber  Co.  v.  Georgetown  &  W.  R.  Co.  174  Fed.  733,  holding  that  judgment  of 
.state  court  against  receiver  appointed  by  Federal  court,  for  death  of  an  employe 
is  conclusive  on  Federal  court  as  to  existence  and  amount  of  claim  but  time  and 
manner  of  payment  thereof  is  controlled  by  appointing  court;  Davis  Coal  &  Coke 
•Co.  v.  Hess,  30  Pa.  Super.  Ct.  196,  holding  that  a  state  court  judgment  against 
property  in  hands  of  receiver  must  be  recognized  by  appointing  court  but  the 
appointing  court  has  exclusive  jurisdiction  as  to  the  equities  between  claims 
against  such  property;  Willcox  v.  Jones,  101  C.  C.  A.  84,  177  Fed.  874,  on  con- 
<jlusiveness  of  judgment  in  state  court  as  to  amount  and  right  to  recover  claim 
against  Federal  receiver;  Hanlon  v.  Smith,  175  Fed.  l'.)9,  holding  purchaser  at 
Federal  receiver  sale  who  has  agreed  to  pay  established  claims  is  a  proper  party 
to  a  personal  injury  action  against  receiver  in  state  court  since  judgment  if 
authorized  will  establish  the  claim. 

Cited  in  notes  (74  Am.  St.  Rep.  293,  298)  on  action  without  leave  of  court 
against  receiver  or  person  for  whom  he  is  appointed;  (94  Am.  St.  Rep.  55,  57) 
on  effect  of  judgments  against  receivers. 

23  L.  R.  A.  520,  STATE  v.  EASON,  114  N.  C.  787,  41  Am.  St.  Rep.  811,  19  S. 

E.  88. 
IVavig-able   streams. 

Cited  in  State  v.  Baum,  128  N.  C.  605,  38  S.  E.  900,  holding  public  cove  used 
by  fishing  boats,  some  from  18  to  20  feet  long,  navigable  stream;  State  v. 
Twiford,  136  N.  C.  606,  48  S.  E.  586,  holding  the  capability  of  being  used  for 
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purpose   of   trade   and   travel   in   the   usual   and   ordinary   modes   is   the  test  of 
navigability,  and  not  the  extent  and  manner  of  such  use. 

Cited  in  notes  (42  L.R.A.  322)  on  navigable  waters;  (126  Am.  St.  Rep.  714,. 
718,  722)  on  what  waters  are  navigable. 

23  L.  R.  A.  525,  STATE,  ALEXANDER,  PROSECUTOR,  v.  ELIZABETH,  56  N. 

J.  L.  71,  28  Atl.  51. 
Special    immunities    and     privileges. 

Cited  in  Burlington  v.  Pennsylvania  R.  Co.  56  N.  J.  Eq.  264,  38  Atl.  849,  hold- 
ing act  discriminating  between  railroads  already  located  in  cities  and  roads  to- 
be  located  in  future,  as  to  consent  of  abutting  owners  to  laying  of  tracks,  uncon- 
stitutional;  Schinalz  v.  Wooley.  56  N.  J.  Eq.  653,  39  Atl.  539,  hmolding  act  pro- 
viding special  remedies  to  associations  and  unions  of  workingmen  against  per- 
sons counterfeiting  their  trade  labels  unconstitutional. 
Racingr  and  race  courses. 

Cited  in  footnotes  to  State  ex  rcl.  Matthews  v.  Forsyth,  33  L.  R.  A.  221, 
which  holds  unlawful,  race  meeting  continued  on  other  track  near  first,  after 
holding  thereon  for  time  allowed;  State  v.  Walsh,  35  L.  R.  A.  231,  which  holds 
void,  statute  against  bookmaking,  etc.,  containing  proviso  exempting  persons 
within  limits  of  regular  race  course;  People  ex  rel.  Lawrence  v.  Fallen,  37  L. 
R.  A.  227,  which  holds  test  of  speed  or  endurance  of  horses  for  prizes  not  lottery 
or  gambling;  State  v.  Thompson,  54  L.  R.  A.  950,  which  sustains  statute  pro- 
hibiting pool  selling  elsewhere  than  where  races  run,  or  by  other  than  licensed 
persons. 

Cited  in  note   (25  L.R.A.  (N.S.)   906)   on  power  of  state  to  prohibit  or  regulate 
horse  racing. 
Classification    by    legislature. 

Cited  in  footnote  to  Sutton  v.  State,  33  L.  R.  A.  589,  which  holds  classification 
of  counties  according  to  previous  census,  without  respect  to  actual  population, 
void. 
Dele»-a.tioii     of     power. 

Cited  in  Albright  v.  Sussex  County  Lake  &  Park  Commission.  68  N.  J.  L.  537, 
53   Atl.   612,   holding   act   authorizing,    subject   to   referendum,    the   acquiring   of 
lands  for  public  fisheries,  to  be  under  control  of  park  commissioners,  not  uncon- 
stitutional delegation  of  power. 
Special    and    local    legislation. 

Cited  in  State  ex  rel.  Board  of  Health  v.  Diamond  Mills  Paper  Co.  63  N.  J.  Eq. 
113,  51  Atl.  1019,  holding  statute  prohibiting  discharge  of  sewage  into  river 
used  by  cities,  etc.,  for  water  supply,  not  special  and  local  legislation. 

Distinguished  in  Median  v.  Board  of  Excise,  75  N.  J.  L.  560,  70  Atl.  363,  hold- 
ing  law   dividing   liquor   dealers   into   different   classes   according   to   nature   of 
resort  not  special  law  granting  exclusive  privileges  and  franchises. 
Internal    affairs    of    municipalities. 

Cited  in  Ex  parte  Braun,  141  Cal.  211,  74  Pac.  780,  upholding  power  of  city 
to  impose  license  tax  on  liquor  dealers  under  charter  conferring  power  of  tax- 
ation for  revenue. 

23  L.  R.  A.  531,  WHITNEY  v.  HANOVER  NAT.  BANK,  71  Miss.  1009,  15  So.  33. 
Receiverships    of    individuals    and    corporations. 

Cited  in  Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42  N.  E.  816,  holding  ap- 
pointment of  receiver  of  all  property  of  individual  upon  complaint  of  holder  of 
chattel  mortgage,  invalid;  State  ex  rel.  Johnston  v.  District  Court,  21  Mont. 
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160,  69  Am.  St.  Rep.  645,  53  Pac.  272,  holding  stranger  not  punishable  for  con- 
tempt for  interfering  with  invalid  order  of  receivership;  Taber  v.  Royal  Ins. 
Co.  124  Ala.  689,  26  So.  252,  holding  court  of  equity  cannot  exempt  assets  of  in- 
solvent corporation  under  receivership,  from  actual  debts,  duly  established;  John 
H.  McGowan  Co.  v.  Ingalls,  60  Fla.  121,  53  So.  932,  holding  that  court  of  equity 
has  power  to  appoint  receiver  of  corporation,  even  though  fraud  or  mismanage- 
ment is  not  alleged;  Benjamin  v.  Staples,  93  Miss.  515,  47  So.  425,  holding  ap- 
pointment of  receiver  upon  ex  parte  petition  which  did  not  ask  for  process  could 
not  be  attacked  collaterally  by  one  not  a  defendant  in  the  receivership  proceeding 
after  receiver  had  taken  possession  of  the  property;  Slover  v.  Coal  Creek  Coal  Co. 
113  Tenn.  436,  68  L.R.A.  852,  106  Am.  St.  Rep.  851,  82  S.  W.  1131,  holding 
receivership  a  purely  auxiliary  remedy  and  cannot  be  maintained  in  a  proceeding 
solely  for  that  purpose. 

Cited  in  footnotes  to  State  ex  rel.  Merriam  v.  Ross,  23  L.  R.  A.  534,  which  up- 
holds right  of  receiver  duly  appointed,  collaterally  to  attack  void  appointment  by 
other  court;  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes  appointment 
of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissensions  of  stock- 
holders; Phillips  v.  Providence  Steam  Engine  Co.  45  L.  R.  A.  560,  which  refuses 
to  appoint  receiver  in  suit  by  minority  stockholder  for  corporation  unable  to 
continue  business;  Vila  v.  Grand  Island  E.  L.  I.  &  C.  S.  Co.  63  L.R.A.  791,  which 
denies  right  to  appoint  receiver  for  corporation  in  an  independent  action  where 
that  is  the  only  relief  asked  for;  Slover  v.  Coal  Creek  Coal  Co.  68  L.R.A.  852. 
-which  holds  that  equity  will  not  appoint  a  receiver  for  assets  of  a  mining  corpo 
ration  at  suit  of  plaintiff  in  action  against  it  for  damages  on  ground  that  it  is 
•exhausting  the  mine. 

Cited  in  note   (72  Am.  St.  Rep.  32,  46)   as  to  when  appointment  of  receiver  is 
proper. 
Intervention. 

Cited  in  Doke  v.  Williams,  45  Fla.  250,  34  So.  569,  holding  complainant  in 
equity  cannot  be  compelled  by  a  third  person,  to  make  him  defendant  to  the 
bill. 

Cited  in  note   (123  Am.  St.  Rep.  2J.1)   on  intervention. 

23  L.  R.  A.  534,  STATE  ex  rel.  MERRIAM  v.  ROSS,  122  Mo.  435,  25  S.  W.  947. 

Contempt  proceeding  in  136  Mo.  265,  31  S.  W.  600. 
Receivernhips    of   individuals   and    corporations. 

Cited  in  Merriam  v.  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co.  126  Mo.  447,  29  S.  W.  152, 
holding  order  appointing  receiver  and  directing  delivery  of  property  to  him  pend- 
ing suit  not  appealable;  Miller  Bros.  v.  Perkins,  154  Mo.  637,  55  S.  W.  874, 
holding  void,  appointment  of  receiver  in  action  at  law  to  recover  money  judg- 
ment; Steele  Lumber  Co.  v.  Laurens  Lumber  Co.  98  Ga.  348,  24  S.  E.  755,  hold- 
ing that  corporation  cannot,  as  party  plaintiff,  file  petition  in  equity  to  mar- 
shal its  own  assets;  State  v.  Union  Nat.  Bank,  145  Ind.  551,  57  Am.  St.  Rep. 
209,  44  N.  E.  585,  holding  appointment  of  receiver  over  all  of  individual's  prop- 
erty, upon  complaint  of  chattel  mortgage  holder,  void;  Hay  v.  McDaniel,  26  Ind. 
App.  687,  60  N.  E.  729,  holding  action  not  maintainable  by  owner  of  real  estate 
against  life  tenant  for  appointment  of  receiver;  Wallace  v.  Pierce- Wallace  Pub. 
Co.  101  Iowa,  332,  38  L.  R.  A.  128,  63  Am.  St.  Rep.  389,  70  N.  W.  216,  holding 
mere  dissentions  between  equal  owners  of  corporation  stock,  also  corporation  offi- 
cers, not  ground  for  receivership;  Cronan  v.  District  Ct.  15  Idaho,  210,  96  Pac. 
768,  holding  under  statute  court  has  no  jurisdiction  to  appoint  receiver  unless 
it  appears  from  the  application  that  the  corporation  has  been  dissolved,  or  is 
insolvent  or  imminent  danger  of  insolvency  or  has  forfeited  its  corporate  rights; 
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Slover  v.  Coal  Creek  < '  oal  Co.  113  Tenn.  436,  68  L.R.A.  856,  106  Am.  St.  Rep. 
851,  82  S.  W.  1131,  holding  receivership  is  purely  auxiliary  remedy  and  cannot 
be  maintained  in  a  proceeding  instituted  solely  for  that  purpose;  Waters-Pierce 
Oil  Co.  v.  State,  47  Tex.  Civ.  App.  72,  103  S.  W.  836,  holding  court  acquires 
jurisdiction  of  property  of  a  corporation  in  receivership  action  when  corporation 
is  properly  served  and  appears. 

Cited  in  footnotes  to  Whitney  v.  Hanover  Nat.  Bank,  23  L.  R.  A.  531,  denying 
right  collaterally  to  attack  appointment  of  receiver  in  suit  by  general  cred- 
itors; Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes  appointment  of  re- 
ceiver of  trading  corporation  in  case  of  deadlock  from  dissensions  of  stock- 
holder ;  Phillips  v.  Providence  Steam  Engine  Co.  45  L.  R.  A.  560,  which  refuses 
to  appoint  receiver  in  suit  by  minority  stockholder  for  corporation  unable  to 
continue  business;  Vila  v.  Grand  Island  E.  L.  I.  &  C.  S.  Co.  63  L.R.A.  791,  which 
denies  right  to  appoint  receiver  for  corporation  in  an  independent  action  where 
that  is  the  only  relief  asked  for ;  Slover  v.  Coal  Creek  Coal  Co.  68  L.R.A.  852, 
which  holds  that  equity  will  not  appoint  a  receiver  for  assets  of  a  mining  corpo- 
ration at  suit  of  plaintiff  in  action  against  it  for  damages  on  ground  that  it  is 
exhausting  the  mine. 

Cited  in  notes  (72  Am.  St.  Rep.  29,  32,  49,  50)  as  to  when  appointment  of 
receiver  is  proper;  (118  Am.  St.  Rep.  199,  203)  as  to  when  and  at  whose  instance 
a  receiver  of  a  corporation  may  be  appointed. 

Distinguished  in  John  H.  McGowan  Co.  v.  Ingalls,  60  Fla.  121,  53  So.  932, 
holding  that  court  of  equity  has  power  to  appoint  receiver  of  foreign  corporation 
even  though  no  fraud  or  mismanagement  is  alleged  and  winding  up  of 
affairs  is  prayed  for;  Underground  Electric  R.  Co.  v.  Owsley,  99  C.  C.  A.  500,  176 
Fed.  34,  holding  court  of  equity  has  power  to  appoint  a  receiver  where  there  is 
a  controversy  over  admission  of  will  to  probate  although  no  other  litigation 
pending. 

Disapproved  in  McNary  v.  Bush,  35  Or.  121,  56  Pac.  646,  holding  appointment 
of  receiver  of  corporation  by  court  of  competent  jurisdiction  not  open  to  collat- 
eral attack. 
Prerogative   writs   and   imperintending;   control. 

Cited  in  State  ex  rel.  McNamee  v.  Stobie,  194  Mo.  101,  92  S.  W.  191  (dissent- 
ing opinion)  ;  State  ex  rel.  Sullivan  v.  Reynolds,  209  Mo.  185,  15  L.R.A.  (N.S.) 
971,  123  Am.  St.  Rep.  468,  107  S.  W.  487,  14  Ann.  Cas.  198,— as  to  office  of  writ 
of  prohibition. 

Cited  in  note  (51  L.  R.  A.  59)  on  superintending  control  and  supervisory  ju- 
risdiction of  superior  over  inferior  and  subordinate  tribunal. 

Distinguished  in  State  ex  rel.  Hofmann  v.  Scarritt,  128  Mo.  340,  30  S.  W.  1026, 
holding  that  writ  of  prohibition  will  not  issue  to  stop  investigation  of  alleged 
contempt,  because  of  defect  in  petition  for  receivership,   court  having  jurisdic- 
tion. 
iHnnance  of  writ  of  prohibition. 

Cited  in  State  ex  rel.  Terminal  R.  Asso.  v.  Tracy,  237  Mo.  124,  37  L.R.A. (N.S.) 
454,  140  S.  W.  888,  holding  that  because  informations  against  railroad  company 
for  alleged  violation  of  ordinance,  fail  to  state  cause  of  action,  will  not  justify 
issuance  of  writ  of  prohibition  against  prosecutions,  though  number  is  great; 
State  ex  rel.  American  Lead  &  Baryta  Co.  v.  Dearing,  184  Mo.  659,  84  S.  W.  21, 
as  case  where  supreme  court  issued  writ  of  prohibition  in  vacation  returnable  in 
term  time. 

Cited  in  note  (111  Am.  St.  Rep.  933,  935)  on  writ  of  prohibition. 
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Commencement  of  action. 

Cited  in  Moore  v.  Ruxlow,  83  Mo.  App.  53,  holding,  under  statutes,  suit  com- 
menced in  court  of  record  011  riling  petition  therein;  Vila  v.  Grand  Island  Elec- 
tric Light,  Ice  &  Cold  Storage  Co.  68  Xeb.  226;  63  L.R.A.  790,  97  X.  W.  613. 
holding  action  not  commenced  by  filing  of  petition  containing  no  prayer  for  spe- 
cific relief,  other  than  appointment  of  receiver;  People  v.  Hasbrouck,  57  Misc. 
135,  107  X.  Y.  Supp.  257,  holding  same. 
Jurisdiction  of  courts. 

Cited  in  Rodney  v.  Gibbs,  184  Mo.  16,  82  S.  W.  187,  holding  act  giving  common 
pleas  court  of  Cape  Giradeau  county  "concurrent  original  jurisdiction  in  all  civil 
actions  at  law  with  circuit  court"  included  suits  in  equity  as  well  as  actions  at 
law. 

23    L.    R.    A.    545,    PHILADELPHIA    v.    MASOXIC    HOME,    160    Pa.    572,    40 

Am.  St.  Rep.  736,  28  Atl.  954. 
Public    charities    and    exemption    from    taxation. 

Cited  in  Grubb  v.  Weaver,  19  Pa.  Co.  Ct.  611,  holding  school  founded  as  pub- 
lic charity  not  exempt  from  taxation  after  ceasing  to  be  maintained  as  such; 
Foulke  v.  Long  Institute,  26  Pa.  Co.  Ct.  562.  holding  institute  supporting  orphan 
girls  generally,  public  charity  exempt  from  taxation;  Re  Blair  County,  8  Pa. 
Dist.  R.  42,  holding  land  leased  by  county  commissioners  for  industrial  home  for 
poor  children  not  exempt  from  taxation;  Philadelphia  v.  Franklin  Cemetery,  2 
Pa.  Super.  Ct.  571,  holding  cemetery  property  not  exempt  from  municipal  as- 
sessments of  water  pipe;  Mullen  v.  Juenet,  6  Pa.  Super.  Ct.  7,  holding  Roman 
Catholic  school  not  exempt  from  taxation;  Haverford  College  v.  Rhoads,  6  Pa. 
Super.  Ct.  80,  holding  nonsectarian  college  a  public  charity  exempt  from  taxa- 
tion; Kentucky  Female  Orphan  School  v.  Bell,  100  Ky.  505,  40  L.  R.  A.  127, 
36  S.  W.  921,  holding  school  primarily  for  education  of  orphan  girls  exempt  from 
taxation;  Louisville  v.  Southern  Baptist  Theological  Seminary,  100  Ky.  517.  36 
S.  W.  995,  holding  free  theological  seminary  not  refusing  young  men  from  any 
denomination  exempt  from  taxation;  Fitterer  v.  Crawford,  157  Mo.  59,  50  L. 
R.  A.  193,  footnote  p.  191,  57  S.  W.  532,  denying  exemption  of  Masonic  lodge 
building,  first  and  second  stories  of  which  are  rented  to  pay  debt  and  current  ex- 
penses of  lodge;  Mason  v.  Perry,  22  R.  I.  490,  48  Atl.  671,  holding  lodge  of 
ancient  free  and  accepted  Masons  not  charitable  institution;  Xewport  v.  Masonic- 
Temple  Asso.  108  Ky.  338,  49  L.  R.  A.  253,  footnote  p.  252,  56  S.  W.  405,  deny- 
ing exemption  of  charity  confined  exclusively  to  members  of  Masonic  order 
and  their  families;  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home,  66 
Kan.  44,  71  Pac.  286,  holding  gift  to  provide  orphan  home  and  school  for  children 
of  members  of  secret  society  not  one  for  public  charity;  Hastings  v.  Long, 
19  Lane.  L.  Rev.  74,  holding  asylum  for  indigent  white  women,  either  single  or 
widows,  public  charity;  dissenting  opinion  in  Widow's  &  Orphans'  Home  v.  Com. 
126  Ky.  401,  16  L.R.A.  (X.S.)  847,  103  S.  W.  354;  Troutman  v.  De  Boissiere 
Odd  Fellows'  Orphans'  Home,  66  Kan.  15,  5  L.R.A.  (X.S.)  709,  71  Pac.  286,— 
as  to  school  for  maintenance  of  children  of  deceased  members  of  secret  society 
not  being  public  charity;  Mason  v.  Zimmerman,  81  Kan.  808,  106  Pac.  1005, 
holding  lodge  building  not  a  public  charity  so  as  to  be  exempt  from  taxation; 
Supreme  Lodge  M.  A.  F.  0.  v.  Effingham  County,  223  111.  57,  79  XT.  E.  23,  7  Ann. 
Cas.  38,  holding  that  money  of  a  fraternal  society  is  not  used  for  charitable 
purposes  so  as  to  be  exempt  from  taxation;  Plattsmouth  Lodge  Xo.  6,  A.  F.  & 
A.  M.  v.  Cass  County,  79  Xeb.  466,  113  X.  W.  167,  holding  under  constitution 
masonic  home  for  needy  and  afflicted  members  exempt  from  taxation:  Hastings 
v.  Long,  11  Pa.  Dist.  R.  371,  holding  a  home  for  white  women,  either  single  or 
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widows,  in  indigent  circumstances,  is  a  purely  public  charity  under  section  of 
constitution  exempting  such  from  taxation;  Mercersburg  College  v.  Poffenberger, 
33  Pa.  Co.  Ct.  152,  36  Pa.  Super.  Ct.  306,  as  to  what  constitutes  a  public  charity; 
Philadelphia  v.  Masonic  Home,  33  Pa.  Super.  Ct.  383,  holding  where  an  institu- 
tion has  been  adjudged  in  1894  as  not  a  purely  public  charity  exempt  from 
taxation,  a  change  in  the  by-laws  made  in  1899  will  not  relieve  it  from  the 
judgment  of  taxes  assessed  against  it  for  year  1894. 

Cited  in  footnotes  to  Webster  v.  Wiggin,  28  L.  R.  A.  510,  which  holds  chari- 
table, gift  to  promote  efficiency  of  public  schools;  Alden  v.  St.  Peter's  Parish,  30 
L.  R.  A.  232,  which  holds  gift  to  rector,  etc.,  of  unincorporated  religious  so- 
ciety, for  church  purposes,  for  charitable  use;  Gray  Street  Infirmary  v.  Louis- 
ville, 55  L.  R.  A.  270,  which  denies  exemption  of  infirmary  maintained  by  pro- 
prietors of  medical  college. 

Cited  in  notes  (16  L.R.A.  (N.S.)  830,  837,  845;  26  L.R.A.  (N.S.)  697)  on  effect 
of  devotion  of  property  otherwise  nontaxable  to  purposes  of  particular  society. 

Distinguished  in  Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  190,  30  L.  R.  A. 
169,  52  Am.  St.  Rep.  769,  42  Pac.  3,  holding  benevolent  society  organized  for 
paying  sick  and  death  benefits,  ''charitable  institution;"  Morrow  v.  Smith,  145 
Iowa,  523,  26  L.R.A.  (N.S.)  701,  124  N.  W.  316,  Ann.  Cas.  1912  A,  1183,  holding 
devise  to  masonic  lodge  for  charitable  purposes  exempt  from  inheritance  tax 
under  statute  exempting  charitable  institutions. 

Disapproved  in  Kansas  Masonic  Home  v.  Sedwick  County,  81  Kan.  864,  26 
L.R.A.  (N.S.)  705,  106  Pac.  1082,  holding  if  the  property  is  exclusively  used  for 
charitable  purposes  the  exemption  is  not  defeated,  although  only  the  members  of 
certain  societies  and  their  relatives  are  eligible  to  become  recipients  of  the  chari- 
ties dispensed  :  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home,  —  Kan. 
—  ,  5  L.R.A.  (N.S.)  698,  64  Pac.  33,  holding  an  absolute  conveyance  of  property  to 
trustees  "in  trust  to  provide  a  home  upon  said  premises  for  orphan  children  of 
deceased  odd  fellows  of  state  of  Kansas"  creates  a  legal  public  trust  or  charity. 
Power  of  state  to  grant  monopoly. 

Cited  in  note  (53  L.R.A.  764)  on  constitutionality  of  statute  attempting  to 
grant  monopoly. 

23  L.  R.  A.  552,  PARKER  v.  PENNSYLVANIA  CO.  134  Ind.  673,  34  N.  E.  504. 
t    antl    wilful    Injury. 


Cited  in  Evans  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  142  Ind.  269,  41  N.  E. 
537,  holding  allegation  in  complaint  that  brakeman  signaled  engineer  to  stop, 
insufficient  to  show  engineer's  knowledge  of  plaintiff's  peril;  Conner  v.  Citizens' 
Street  R.  Co.  146  Ind.  436,  45  N.  E.  662,  holding  knowledge  by  driver  of  plain- 
tiff's dangerous  position  essential  to  charge  carrier  with  wilful  injury  to  plain- 
tiff by  sudden  starting  of  car;  Fisher  v.  Louisville,  N.  A.  &  C.  R.  Co.  146  Ind. 
562,  45  N.  E.  689,  holding  finding  of  wilful  killing  not  warranted  by  mere  fact 
that  deceased  could  be  seen  from  cab  for  half  a  mile,  and  that  no  signals  were 
given;  Ullrich  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  151  Ind.  362,  51  N.  E.  95,  hold- 
ing mere  allegation  that,  as  deceased  was  on  trestle,  he  could  be  seen  from  train 
for  2,000  feet,  and  was  run  down  before  he  could  escape,  insufficient  to  charge 
wilful  killing;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Young,  153  Ind.  165,  54  N.  E. 
791,  holding  complaint  charging  engineer  with  failure  to  stop  engine  by  revers- 
ing, after  seeing  plaintiff's  danger  at  crossing,  insufficient  allegation  of  wil- 
fulness;  McCollum  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  154  Ind.  100,  55  N.  E. 
1024,  holding  that  wilfulness  signifies  presence  of  intention  to  injure,  and  neg- 
ligence signifies  its  absence;  Linton  Coal  &  Min.  Co.  v.  Persons,  15  Ind.  App. 
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75,  43  X.  E.  651,  holding  punitive  damages  not  recoverable  for  mere  negligence 
not  wilful;  Lake  Erie  &  W.  R.  Co.  v.  Brafford,  15  Ind.  App.  663,  43  X.  E.  882, 
holding  finding  of  wilful  intent  to  injure  justified  by  evidence  of  continuance 
of  train  at  unlawful  speed  after  engineer  saw  men  signaling  deaf  mute  to  get 
off  track;  Hancock  v.  Lake  Erie  &  W.  R.  Co.  21  Ind.  App.  19,  51  X.  E.  3G9, 
holding  complaint  for  wilful  injury  insufficient  in  failing  to  allege  that  injury 
itself  was  wilfully  inflicted;  Dull  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind. 
App.  578,  52  X.  E.  1013,  holding  that  there  is  no  such  thing  as  wilful  negli- 
gence; Huff  v.  Chicago,  I.  &  L.  R.  Co.  24  Ind.  App.  496,  79  Am.  St.  Rep.  274,  56 
X.  E.  932,  holding  wilfulness  not  constituted  by  mere  unlawful  speed  and  omis- 
sion of  signals;  Illinois  C.  R.  Co.  v.  Schmitt,  100  111.  App.  503,  holding  act 
done  through  mistake  in  judgment  not  negligent;  Pennsylvania  Co.  v.  Meyers, 
136  Ind.  258,  36  X.  E.  32,  holding  that  there  is  no  middle  ground  between 
negligent  injury  and  wilful  injury;  Brooks  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
158  Ind.  70,  62  X.  E.  694,  holding  carrier  not  guilty  of  wilful  injury  where 
no  opportunity  was  offered  engine  crew  after  discovery  of  decedent's  peril,  to 
change  from  attitude  of  heedlessness  to  that  of  vigilance;  Indianapolis  Street  R. 
Co.  v.  Taylor,  158  Ind.  277,  63  X.  E.  456,  holding  that  intention  to  injure 
one  after  falling  under  fender  of  car  must  be  shown  to  render  company  lia- 
ble for  wilful  injury;  Indiana  Xatural  Gas  &  Oil  Co.  v.  O'Brien,  160  Ind.  273, 
65  X.  E.  918,  holding  negligence  and  wilfulness  inconsistent  and  incompatible 
with  each  other;  Walker  v.  Wehking.  29  Ind.  App.  66,  63  X.  E.  128,  holding  com- 
plaint charging  "reckless  disregard  of  human  life,"  and  "wilful  intent  to  injure" 
by  refusing  to  place  proper  guards,  insufficient  to  support  claim  of  wilful  injury; 
Manlove  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  700,  65  X.  E.  212,  hold- 
ing wilful  injury  of  licensee  not  established,  where  carrier's  knowledge  of  his 
presence  in  place  of  danger  not  shown ;  McGuire  v.  Vicksburg.  S.  &  P.  R.  Co. 
46  La.  Ann.  1559,  16  So.  457  (dissenting  opinion),  as  to  distinction  between 
wilfulness  and  negligence;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Starks,  174  Ind. 
350,  92  X.  E.  54,  holding  that  wilfullness  cannot  be  established  by  merely  show- 
ing intention,  it  being  necessary  to  show  also  that  injury  must  reasonably  have 
been  anticipated  as  probable  consequence  of  act;  Southern  R.  Co.  v.  McXeeley, 
44  Ind.  App.  134,  88  X.  E.  710.  holding  that  complaint  alleging  that  railroad 
"wilfully"  did  certain  acts  causing  injury,  without  alleging  that  it  "intended 
wilfully  and  purposely  to  inflict  injury"  is  bad  on  demurrer;  Southern  R.  Co. 
v.  Davis,  132  Ga.  818,  65  S.  E.  131,  as  to  meaning  of  "wilful  or  wanton  negli- 
gence;" Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ferrell,  39  Ind.  App.  518,  78  X.  E.  988; 
Memphis  Street  R.  Co.  v.  Roe,  118  Tenn.  614  102  S.  W.  343;  Baltimore  &  O.  S. 
W.  R.  Co.  v.  Reynolds,  33  Ind.  App.  228,  71  X.  E.  250, — holding  to  constitute 
wilful  injury  there  must  be  either  actual  or  constructive  intent  to  commit  the 
injury;  Rideout  v.  Winnebago  Traction  Co.  123  Wis.  301  69  L.R.A.  612,  101  X. 
W.  672,  holding  the  term  "negligence"  by  itself  suggests  only  inadvertence  or 
want  of  ordinary  care,  and  however  great  may  b«  the  degree  of  such  want  of 
care,  so  long  as  inadvertence  remains,  willfulness  is  excluded. 

Cited   in   note    (69   L.R.A.   601)    on   right  to   recover   for  ordinary  negligence 
under  allegation  of  gross,  wilful,  or  wanton  negligence,  or  vice  versa. 
Trespassers    and    licensees    on    railroad    property. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  594,  40 
X.  E.  822,  holding  that  railroad  company  owed  boy  trespasser  on  tracks  no  duty 
to  protect  him  from  negligence;  Louisville  &  X.  R.  Co.  v.  Cronbach,  12  Ind.  App. 
673,  41  X.  E.  15,  holding  carrier's  servants  have  right  to  presume  that  person 
walking  in  front  of  moving  train  will  leave  track  in  time  to  avoid  danger; 
Citizens  Street  R.  Co.  v.  Merl,  26  Ind.  App.  292,  59  X.  E.  491,  holding  that  car- 


1131  L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.R.A.  555 

rier  owes  trespasser  only  reasonable  care  against  injury  after  inability  to  avoid 
danger  is  known;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stephenson,  139  Ind.  643r 
37  N.  E.  720,  holding  that  carrier  owes  no  duty  of  protection  against  its  neg- 
ligence to  licensee  loading  hogs  on  car;  Baltimore  &  0.  &  C.  R.  Co.  v.  Paul,  143 
Ind.  27,  28  L.  R.  A.  218,  40  N.  E.  519,  holding  carrier  not  liable  for  injuries 
to  brakeman  of  another  road  by  negligence  of  fellow  servant  while  operating 
master's  train  on  defendant's  road. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A. 
99,  which  denies  duty  towards  trespassers  on  track  before  discovery;  Becker  v, 
Louisville  &  N.  R.  Co.  53  L.  R.  A.  2G8,  which  requires  stopping  to  enable  tres- 
passer discovered  on  railroad  bridge  to  escape. 

Cited  in  note    (G9  L.R.A.  546)    on  duty  of  railroad  to  trespassers. 
Proximate   cause   of   Injury. 

Cited  in  Cleveland  C.  C.  &  St.  L.  R,  Co.  v.  Stewart,  24  Ind.  App.  380,  56  N. 
E.  917,  holding  damages  not  recoverable  for  nervous  shock  to  woman,  caused  by 
impending  danger  to  daughter. 

Cited  in  footnote  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76, 
which  holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed 
on  track  by  cow. 

23  L.  R.  A.  555,  HAYES  v.  O'BRIEN,  149  111.  403,  37  N.  E.  73. 
Suit**    involving-    freehold. 

Cited  in  McDole  v.  Kingsley,  62  111.  App.  30,  holding  freehold  involved  in  suit 
for  specific  performance  of  contract  to  sell  land;  Rosenbaum  v.  Evans,  63  Wash. 
509,  115  Pac.  1054,  holding  that  action  to  reform  deed  is  transitory;  Bevans 
v.  Murray,  251  111.  625,  96  N.  E.  546,  holding  that  where  it  is  necessary  to  act 
directly  upon  real  estate  itself  in  order  to  do  justice,  it  is  indispensable  that 
real  estate  be  within  jurisdiction  of  court;  McDonald  v.  Dexter,  234  111.  522, 
85  N.  E.  209,  holding  agreement  allowing  person  one  half  net  profits  of  sale  of 
land  did  not  create  a  trust  or  freehold  interest  in  land  itself;  Munger  v.  Crowe, 
219  111.  15,  76  N.  E.  50,  Affirming  115  111.  App.  193,  holding  proceeding  to  re- 
strain removal  of  part  of  court  house  from  one  part  of  grounds  to  another  is 
a  suit  which  may  affect  real  estate  under  the  code  and  must  be  brought  in 
county  where  court  house  is  located;  State  ex  rel.  Barrett  v.  District  Ct.  94 
Minn.  372,  102  N.  W.  869,  3  Ann.  Cas.  725,  holding  an  action  to  cancel  a  con- 
tract for  sale  of  land  is  transitory. 
Construction  and  enforcement  of  contracts. 

Cited  in  Guyer  v.  Warren,  175  111.  335,  51  N.  E.  580,  holding  optional  con- 
tract to  convey  land  enforceable  wrhen  optional  vendee  accepts  within  time  limit 
therefor;  Gibbs  v.  People's  Nat.  Bank,  198  111.  311,  64  N.  E.  1060,  construing 
word  "net"  in  contract  of  sale  as  used  in  its  ordinary  sense;  Hardesty  v.  For- 
est City  Ins.  Co.  77  111.  App.  418,  holding  policy  not  avoided  by  change  of  title 
in  premises  by  death  of  insured;  Manning  v.  Ayres,  23  C.  C.  A.  412,  46  U.  S. 
App.  537,  77  Fed.  697,  refusing  specific  performance  of  optional  contract  for 
sale  of  land,  no  price  having  been  fixed  or  terms  agreed  on;  Fowler  v.  Fowler, 
204  111.  104,  68  N.  E.  414,  holding  service  by  publication  not  sufficient  to  au- 
thorize decree  of  specific  performance  for  sale  of  land  against  nonresident  vendor ; 
Forthman  v.  Deters,  206  111.  167,  99  Am.  St.  Rep.  145,  ,69  N:  E.  97,  holding 
that  contract  under  seal  to  convey  land  must  be  regarded  as  having  been  made 
upon  sufficient  consideration;  Kipp  v.  Laun,  146  Wis.  603,  131  N.  W.  418,  hold- 
ing that  contract  definite  in  main  features  and  in  most  details  is  enforceable, 
although  as  to  one  particular  there  is  such  doubt  that  inquiry  as  to  reasonabl' 
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value  or  reasonable  time  for  performance  is  essential;  Anderson  v.  Anderson, 
251,  111.  422,  96  X.  E.  265,  Ann.  Cas.  1912  C,  556,  holding  that  unilateral  con- 
tract to  sell  land  may  be  specifically  enforced  if  otherwise  valid,  and  based 
upon  sufficient  consideration;  Reeves  v.  Chandler,  113  111.  App.  169,  holding 
that  in  construing  contract  court  will  so  far  as  practicable,  view  it  from  posi- 
tion of  parties  at  time  it  was  made;  Reed  v.  Light,  138  111.  App.  611;  Gage 
v.  Cameron,  212  111.  162,  72  X.  E.  204, — holding  in  arriving  at  the  intention  of 
the  parties  in  construing  a  contract  effect  must  be  given  to  each  clause,  word 
or  term  employed  by  the  parties,  rejecting  none  as  meaningless  or  surplusage; 
Richmond  v.  Brandt,  118  111.  App.  626;  Westfall  v.  Albert,  212  111.  72,  72  X.  E. 
4, — holding  a  construction  will  be  adopted  if  possible  as  will  render  the  whole 
contract  operative. 

Cited  in  footnotes  to  Dyer  v.  Duffy,  24     L.  R.  A.  339,  which  holds  proposal  to 
sell  land  not  sale,  till  notice  of  acceptance  given. 
Indefinite   contracts. 

Cited  in  footnotes  to  Hoffman  v.  Maffioli,  47  L.  R.  A.  427,  which  holds  that 
agreement  to  furnish  paving  contractor  crushed  stone  in  "such  quantities  as 
may  be  desired"  does  not  require  furnishing  of  all  atone  needed;  Hickey  v. 
O'Brien,  49  L.  R.  A.  594  which  sustains  contract  by  sellers  of  ice  to  purchase 
all  ice  necessary  to  carry  on  business  for  five  years. 
Optional  contracts. 

Cited  in  Olympia  Bottling  Works  v.  Olympia  Brewing  Co.  56  Or.  91,  107  Pac. 
969,  holding  that  optional  agreement  is  enforceable  when  founded  upon  proper 
consideration;  Cothran  v.  Withara,  123  Ga.  193,  51  S.  E.  285,  holding  contract 
whereby  purchaser  of  stock  agrees  not  to  sell  same  until  he  has  first  offered  it 
to  person  from  whom  he  purchased,  optional  contract:  Corbett  v.  Cronkhite, 
239  111.  17,  87  X.  E.  874,  holding  promise  made  to  continue  an  offer  for  specified 
time  made  without  consideration  void;  Watford  Oil  &  Gas  Co.  v.  Shipman,  233 
111.  14,  122  Am.  St.  Rep.  144,  84  X.  E.  53,  holding  lease  of  land  for  prospecting 
purposes  providing  that  upon  payment  of  one  dollar  lessee  may  surrender  lease 
is  not  void  for  want  of  mutuality,  but  reservation  of  right  to  cancel  deprives 
party  for  whose  benefit  it  is  made  of  relief  in  nature  of  specific  performance ; 
Bates  v.  Woods,  225  111.  131,  80  X.  E.  84,  affirming  126  111.  App.  182,  holding  con- 
tract whereby  one  for  a  consideration  leaves  offer  open  for  sale  of  wheat  for 
future  delivery  until  a  certain  time  contract  for  option  to  enter  into  contract 
for  purchause  of  wheat  and  void  under  statute;  Adams  v.  Peabody  Coal  Co.  230 
111.  473,  82  X.  E.  645,  holding  where  contract  for  option  is  under  seal  con- 
sideration is  imported. 

Cited  in  footnotes  to  Booth  v.  People.  50  L.  R.  A.  762,  which  sustains  stat- 
ute making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations;  Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Xut  Co. 
57  L.  R.  A.  696,  which  holds  void,  accepted  offer  to  deliver  at  specified  prices 
during  specified  period,  articles  in  such  amounts  as  acceptor  may  desire;  Louden- 
back  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61  L.  R.  A.  402,  which  sustains 
contract  for  purchase  of  entire  consumption  for  term  of  years  of  phosphate 
rock  in  manufacturing  fertilizer,  estimated  at  specified  amount,  with  right  to 
demand  double. 

Cited  in  notes  453  L.R.A.  294)  on  effect  on  contract  of  leaving  price  indefinite; 
(6  L.R.A.  (X.S.)  404)  on  right  to  specific  performance  of  option  as  affected  by 
lack  of  mutuality;  (118  Am.  St.  Rep.  594,  599)  on  specific  performance  of 
options. 

Distinguished  in  Folsom  v.  Harr,  218  111.  372,  109  Am.  St.  Rep.  297,  75  X.  E. 
987,  denying  specific  performance  of  option  contract  uncertain  as  to  price. 
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Construction    of    statutes. 

Cited  in  People  ex  rcl.  Akin  v.  Loeffler,  175  111.  596,  51  N.  E.  785,  holding  sub- 
ordinates in  offices  of  city  clerk,  city  comptroller,  and  city  treasurer  subject  to 
civil  service  classification;  Davison  v.  Hough,  165  Mo.  578,  65  S.  W.  731,  hold- 
ing statute  prohibiting  injunction  except  in  county  where  judgment  is  rendered 
or  suit  pending  applicable  only  where  main  purpose  of  suit  is  annulling  judgment 
or  enjoining  suit  at  law. 
Option  to  renew  lease,  or  purchase. 

Cited  in  Hawes  v.  Favor,  161  111.  446,  43  N.  E.  1076,  holding  coverture  not  bar 
to  specific  performance  of  agreement  to  sell  at  expiration  of  lease,  lessee  having 
performed  conditions;  Thompson  v.  Seavor,  91  111.  App.  504,  construing  option  to 
renew  lease  according  to  plain  intent  thereof,  where  language  admitted  of  two 
interpretations;  Martens  v.  Reilly,  109  Wis.  477,  84  N.  W.  840,  holding  agree- 
ment in  lease  giving  lessees  first  right  to  purchase,  nugatory;  Pearson  v.  Millard, 
150  X.  C.  308,  63  S.  E.  1053,  holding  lease  sufficient  consideration  for  option  to 
purchase. 
Defective  description  of  land. 

Cited  in  Marske  v.  Willard,  68  111.  App.  85,  holding  defective  description  cured 
by  proof  that  vendor  put  purchaser  in  possession  of  premises  defectively  de- 
scribed; Fowler  v.  Fowler,  204  111.  100,  68  N.  E.  414,  holding  contract  not  void 
if,  from  words  employed,  description  can  be  made  certain  by  extrinsic  evidence 
of  facts,  physical  conditions,  measurements,  or  monuments  referred  to  in  deed; 
Cumberledge  v.  Brooks,  235  111.  254,  85  N.  E.  197,  holding  same;  Koch  v. 
Streuter,  218  111.  557,  2  L.R.A.  (X.S.)  216,  75  N.  E.  1049,  holding  contract  for 
sale  of  "a  certain  fruit  farm,  known  as  the  'Ideal  Fruit  Farm,'  and  containing 
about  199£  acres  situated  about  one  and  one  quarter  miles  northwest  of  West 
Salem,  Edwards  county,  Illinois,"  is  not  void  for  uncertainty. 
Powers  of  municipalities. 

Cited  in  Park  Ridge  v.  Robinson,  198  111.  585,  92  Am.  St.  Rep.  276,  65  N.  E. 
104,  upholding  power  of  municipality  to  limit  liability  for  improvement  to  par- 
ticular fund  raised  therefor. 

i 
Venue   of   suit    for   injunctions   to    stay   proceedings. 

Cited  in  Worthy  v.  Day,  143  111.  App.  277,  holding  where  the  injunction  prayed 
to  restrain  the  collection  of  a  judgment  at  law  is  incidental  to  main  relief  sought, 
the  action  need  not  be  instituted  in  the  county  wherein  such  judgment  at  law 
was  rendered;  State  ex  rel.  Fenn  v.  Riley,  127  Mo.  App.  478,  105  S.  W.  696, 
holding  under  statute  where  the  purpose  of  the  injunction  is  primary  and  not 
incidental  to  some  other  relief  suit  for  injunction  must  be  brought  in  county 
where  proceedings  are  pending. 

23  L.  R.  A.  561,  FORD  v.  UNITY  CHURCH  SOC.  120  Mo.  498,  41  Am.  St.  Rep. 

711,  25  S.  W.  394. 
Description    of   land    in    deeds   and    wills. 

Cited  in  Briant  v.  Garrison,  150  Mo.  667,  52  S.  W.  361,  construing  word  "be- 
tween,"   used    in    describing    land,    to    mean    "through;"    Mudd    v.    Dillon.    166 
Mo.  121,  65  S.  W.  973,  holding  that  court  will  not  enforce  deed  of  gift,  town- 
ship and  range  being  omitted  in  description. 
Effect  of  conveyance  as  to  Jifteir-ncyuired  interests. 

Cited  in  Ely  v.  Pingry,  56  Kan.  27,  42  Pac.  330,  holding  purchase-money  mort- 
gage superior  to  prior  mortgage  by  purchaser  before  acquiring  title;  Wilson  v. 
Fisher,  172  Mo.  22,  72  S.  W.  665,  holding  that  sheriff's  deed  does  not  pass  an 
after-acquired  interest  of  defendant  in  execution;  Hendricks  v.  Musgrover,  183. 
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Mo.  309,  81  S.  W.  1265,  holding  doctrine  that  after-acquired  title  inures  to  benefit 
of  grantee  does  not  apply  to  deed  of  married  woman. 

Cited  in  footnote  to  New  England  Nat.  Bank  v.  Northwestern  Xat.  Bank,  60 
L.  R.  A.  256,  which  holds  mortgage  of  chattels  to  be  acquired  invalid  against  one 
taking  possession  under  other  mortgage  executed  by  mortgagor  after  acquiring. 
Records  as  constructive  notice. 

Cited  in  King  v.  St.  Louis  Union  Trust  Co.  226  Mo.  366,  126  S.  W.  415,  hold- 
ing that  recitals  in  deed  as  to  restrictions  in  use  of  property,  are  sufficient  to  put 
purchaser  upon  notice,  and  require  him  to  examine  records  for  restrictions  im- 
posed; Bernardy  v.  Colonial  &  U.  S.  Mortg.  Co.  17  S.  D.  654,  106  Am.  St.  Rep. 
791,  98  N.  W.  166  (dissenting  opinion),  as  to  recorded  deed  outside  chain  of  title 
not  being  constructive  notice. 

23  L.  R.  A.  571,  CARPENTER  v.  UNITED  STATES  L.  INS.  CO.  161  Pa.  9,  41 

Am.  St.  Rep.  880,  28  Atl.  943. 

Report  of  second  appeal  in  174  Pa.  639,  34  Atl.  211. 
Persons    -who   may    take    proceeds   of   life   insurance    policies. 

Cited  in  McGraw  v.  Metropolitan  L.  Ins.  Co.  5  Pa.  Super.  Ct.  490,  28  Pittsb. 
L.  J.  N.  S.  171,  41  W.  N.  C.  62,  holding  insurable  interest  of  niece  in  life  of  uncle 
by  whom  she  was  brought  up,  proper  question  for  jury;  Clement  v.  New  York 
L.  Ins.  Co.  101  Tenn.  36,  42  L.  R.  A.  251,  70  Am.  St.  Rep.  650,  46  S.  W.  561, 
holding  assignment  of  policy  by  insured  to  persons  not  creditors,  and  not  having 
insurable  interest  in  his  life,  mere  wager;  Grand  Lodge,  A.  0.  U.  W.  v.  Mc- 
Kinstry,  67  Mo.  App.  88,  holding  that  infant,  delivered  to  stranger  on  promise 
to  adopt,  and  reared  and  educated  by  him,  may  be  designated  as  beneficiary  of 
fraternal  benefit  certificate;  Kopetovske  v.  Mutual  L.  Ins.  Co.  Ill  C.  C.  A.  265, 
387  Fed.  505,  holdiing  that  moral  obligation  resting  on  insured  to  render  pecu- 
niary aid  to  assignee  of  life  policy  was  sufficient  to  confer  on  assignee  insurable 
interest;  Metropolitan  L.  Ins.  Co.  v.  Elison,  72  Kan.  204,  3  L.R.A.(N.S-)  943, 
115  Am.  St.  Rep.  189,  83  Pac.  410,  7  Ann.  Cas.  909,  holding  an  uncle  of  one  whose 
life  is  insured  has  no  insurable  interest  in  life  of  insured  by  reason  of  kinship ; 
Supreme  Lodge,  0.  M.  P.  v.  Dewey  (Supreme  Lodge,  0.  M.  P.  v.  Nevins)  142 
Mich.  671,  3  L.R.A.(N.S.)  338,  113  Am.  St.  Rep.  596,  106  N.  W.  140,  7  Ann.  Cas. 
'681,  holding  stepfather,  not  a  member  of  one's  household,  nor  maintaining  the 
usual  family  relations  toward  him,  is  not  a  member  of  his  family,  within  mean- 
ing of  statute  permitting  payment  of  a  mutual  benefit  fund  to  family  of  holder 
of  certificate. 

Cited  in  footnote  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  woman  has 
Insurable  interest  in  life  of  son-in-law. 

Cited  in  note  (25  L.  R.  A.  630)  on  right  to  take  life  insurance  for  benefit  of 
stranger. 

Distinguished  in  Foster  v.  Preferred  Acci.  Ins.  Co.  125  Fed.  538,  holding  that 
insured  paying  his  own  premiums  may  have  policy  payable  to  any  beneficiary. 
Testimony  as  to  transaction   with   dead   person. 

Cited  in  Danner  v.  Hess,  8  Northampton  Co.  Rep.  317,  holding  payee,  in  ac- 
tion against  maker,  competent  to  testify  that  deceased  person  who  furnished 
consideration  made  him  present  of  the  note;  Ramble  v.  Pennsylvania  Coal  Co. 
47  Pa.  Super.  Ct.  40,  holding  that  assignee  of  contract  who  reassigns  same,  is 
competent  witness  for  himself  in  action  against  other  party  to  contract  for  work 
done,  although  original  contractor  is  dead. 
Competency  of  witnesses. 

Cited  in  Danner  v.  Hess,  12  Pa.  Dist.  R.  246.  holding  under  statute  an  assignee 


3135  L.  R.  A.  CASES  AS  AUTHORITIES.  [23  L.R.A.  576 

of  a  promissory  note  from  one  who  died  before  the  suit  was  brought  is  a  compe- 
tent witness,  to  prove  title  in  himself  in  a  suit  against  maker. 

23  L.  R.  A.  574,  McHUGH  v.  SCHLOSSER,  159  Pa.  480,  39  Am.  St.  Rep.  699, 

28  Atl.  291. 
l)!im:isi-«'M   for  personal   injnry. 

Cited  in  Goodhart  v.  Pennsylvania  R.  Co.  177  Pa.  16,  38  W.  N.  C.  548,  55 
Am.  St.  Rep.  705,  35  Atl.  191,  holding  that  age,  health,  business  habits,  and 
manner  of  living  should  be  considered  on  question  of  earning  capacity;  O'Reilly 
v.  Monongahela  Street  R.  Co.  17  Pa.  Super.  Ct.  629,  and  Wallace  v.  Pennsylva- 
nia R.  Co.  195  Pa.  129,  52  L.  R.  A.  34,  45  Atl.  685,  holding  that  evidence  of 
impairment  of  earning  capacity  must  be  produced  to  entitle  jury  to  fix  dam- 
ages therefor;  McKenna  v.  Citizens'  Natural  Gas  Co.  198  Pa.  40,  47  Atl.  990, 
holding  erroneous,  instruction  to  allow  for  earning  power,  in  absence  of  evi- 
dence as  to  such  power;  Waters  v.  Atlantic  Ref.  Co.  24  Pa.  Co.  Ct.  352,  9  Pa. 
Dist.  R.  473,  setting  aside  verdict  of  $47,000  for  loss  of  eyes  by  boy,  no  evidence 
having  been  given  as  to  earning  power;  Aiken  v.  Philadelphia,  9  Pa.  Super.  Ct. 
507,  43  W.  N.  C.  503,  holding  refusal  to  charge  that  profits  from  business  are 
not  earnings  not  erroneous,  court  having  instructed  jury  to  compensate  for  loss 
of  earning  power;  Birkel  v.  Chandler,  26  Wash.  247,  66  Pac.  406,  holding  that 
in  action  for  loss  of  services  of  minor,  evidence  as  to  past  earnings  and  as  to 
what  they  would  have  been  worth  in  future  properly  admitted;  Martachowski 
v.  Orawitz,  14  Pa.  Super.  Ct.  186,  holding  instruction  in  action  in  trespass  for 
false  representation,  leaving  amount  of  damages  to  caprice  of  jury,  erroneous; 
Davidson  v.  St.  Louis  Transit  Co.  211  Mo.  349,  109  S.  W.  583,  holding  where 
there  was  no  evidence  of  earning  capacity  of  plaintiff  before  injury  it  was  error 
for  court  to  instruct  jury  that  they  might  take  into  consideration  in  estimating 
her  damages  the  impairment  of  her  earning  capacity  in  the  future;  Simpson  v. 
Pennsylvania  R.  Co.  210  Pa.  104,  59  Atl.  693,  holding  the  age  of  a  person,  his 
situation  in  life,  his  condition  of  health  and  habits  of  industry,  and  profits  de- 
rived fr,om  the  management  of  a  business  resulting  from  personal  attention  and 
labor  of  the  owner  may  be  considered  in  determining  earning  power;  McCabe  v. 
Narragansett  Electric  Lighting  Co.  27  R.  I.  280,  61  Atl.  667,  holding  in  action 
for  death  by  wrongful  act  the  measure  of  damages  is  the  pecuniary  interest 
the  plaintiff  had  in  the  life  of  deceased. 

Cited  in  notes  (55  L.R.A.  259)  on  liability  for  ejecting  sick  tenant,  lodger, 
or  other  occupant  from  building,  when  right  of  occupancy  has  terminated; 
(17  L.R.A.  (N.S.)  511)  on  liability  of  property  owner  compelling  removal  of 
sick  person;  (8  Eng.  Rul.  Cas.  426)  on  measure  of  damages  for  death  of 
relative;  (2  Brit.  Rul.  Cas.  693)  on  duty  of  innkeeper  as  to  shelter  and  enter- 
tainment of  traveler. 

23   L.   R.   A.   576,   MINNEAPOLIS   THRESHING   MACH.    CO.   v.   FIREMEN'S 

INS.  CO.  57  Minn.  35,  47  Am.  St.  Rep.  572,  58  N.  W.  819. 
Construction    of     insurance    policies. 

Cited  in  Slinkard  v.  Manchester  Fire  Assur.  Co.  122  Cal.  597,  55  Pac.  417, 
holding  that  policy  on  combined  harvester  "while  in  use"  does  not  cover  same 
while  dismantled  and  stored. 

Cited  in  footnote  to  Thurston  v.  Burnett  &  B.  D.  Farmers'  Mut.  F.  Ins.  Co. 
41  L.  R.  A.  316,  which  denies  liability  on  policy,  where  wood  was  used  with  coal 
in  running  threshing  engine. 

Cited  in  notes   (26  L.  R.  A.  241)   on  location  of  movable  property  as  affecting 
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fire  insurance  thereon;    (30  L.  R.  A.  636)   on  effect  of  riders  or  slips  attached  to 
insurance  policy. 

23  L.  R.  A.  578,  LOUCHEIMER  v.  \YEIL.   113  X.  C.   181,   18  S.  E.   103. 

23  L.  R.  A.  581,  UNION  P.  R.  CO.  v.  ARTIST,  9  C.  C.  A.  14,  19  U.  S.  App.  612, 
60  Fed.  365. 

Followed  without  comment  in  Pierce  v.  Union  P.  R.  Co.   13  C.  C.  A.  324,  32 
U.  S.  App.  48,  66  Fed.  45. 
Release   of   damagres. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  McCarty,  94  Tex.  303,  53  L.  R.  A.  510,  86 
Am.  St.  Rep.  854,  60  S.  W.  429,  Reversing  21  Tex.  Civ.  App.  572,  54  S.  W.  421, 
holding  release  of  damages  for  personal  injuries  not  avoidable  for  mistake; 
United  States  Exp.  Co.  v.  Ball,  36  App.  D.  C.  274,  Ann.  Cas.  1912  C,  331,  hold- 
ing that  general  words  in  release  are  to  be  limited  and  restrained  by  particular 
words  in  recital. 

Cited  in  footnotes  to  Och  v.  Missouri.  K.  &  T.  R.  Co.  36  L.  R.  A.  442,  which 
holds  release  by  woman  while  dazed  and  nervous  from  shock  in  railway  accident 
binding  on  her,  though  obtained  by  misrepresenting  contents;  Quebe  v.  Gulf,  C. 
&  S.  F.  R.  Co.  66  L.R.A.  734,  which  holds  knowledge  of  injuries  which  may  de- 
velop in  future  from  accident  not  necessary  to  support  intention  to  release  pro- 
spective as  well  as  present  liability. 

Cited  in  notes  (8  L.R.A.  (X.S.)  1035)  on  specification  of  particular  claim  as 
limiting  import  of  general  release;  (55  Am.  St.  Rep.  510)  on  ignorance  of  one's 
rights  as  a  ground  of  relief  from  release. 

Distinguished  in  Green  v.  Chicago  &  X.  W.  R.  Co.  35  C.  C.  A.  74,  92  Fed.  870, 
holding  parol  evidence  inadmissible  to  modify  terms  of  release. 
Limitation    of    general    by    particular    words. 

Cited  in  Board  of  Education  v.  McLean,  45  C.  C.  A.  659,  106  Fed.  819,  hold- 
ing general  words  in  bond  act  limited  by  preceding  particular  recital  of  pur- 
pose of  act;  Hoffman  v.  Eastern  Wisconsin  R.  &  Light  Co.  134  Wis.  607.  115 
X.  W.  383.  as  to  effect  of  particular  words  following  general  in  a  release  of 
damages  for  personal  injuries:  Texas  &  P.  R.  Co.  v.  Dashiell,  198  U.  S.  527, 
49  L.  ed.  1153,  25  Sup.  Ct.  Rep.  737.  holding  general  words  in  release  for  dam- 
ages are  to  be  limited  and  restrained  to  the  particular  words  in  the  recital. 

Distinguished  in  Re  Russell,  100  C.  C.  A.  77,  176  Fed.  256,  holding  general 
words  in  a  release  not  limited  by  particular  words  where  it  appears  that  such 
was  not  the  intention  of  the  parties;  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  98  Tex. 
13,  66  L.R.A.  737,  81  S.  W.  20,  4  Ann.  Cas.  545,  holding  the  rule  restricting  the 
effect  of  general  words  releasing  claims  to  the  particular  subject  matter  recited 
or  under  consideration  confines  the  release  to  the  cause  of  action  so  contemplated, 
negligence  causing  the  accident  and  injury,  but  will  not  limit  a  general  release 
to  particular  damages  recited  or  contemplated  as  resulting  from  such  cause. 
Liability  for  negligence  of  medical  or  surgical  attendants  charitably 
furnished. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  47  C.  C.  A.  126,  109 
Fed.  294,  Affirming  101  Fed.  898,  denying  right  of  patient  in  charitable  hospital 
to  recover  for  negligence  of  nurse;  Louisville  &  X.  R.  Co.  v.  Foard,  104  Ky.  463, 
47  S.  W.  342;  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94  Tenn.  718,  28  L.  R.  A. 
555,  45  Am.  St.  Rep.  767,  30  S.  W.  1036;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Zeiler, 
54  Kan.  351,  38  Pac.  282, — holding  railroad  company  not  liable  to  employee  for 
mistake  of  surgeons  furnished  by  it;  Texas  &  P.  Coal  Co.  v.  Connaughten,  20  Tex. 
Civ.  App.  645,  50  S.  W.  173,  and  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100 
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Mo.  App.  445,  74  S.  W.  456,  holding  railroad  company  making  compulsory  re- 
duction in  employee's  wages  for  support  of  hospital  liable  for  negligence  of 
physician  thereof;  Richardson  v.  Carbon  Hill  Coal  Co.  10  Wash.  656,  39  Pac.  95, 
holding  corporation  maintaining  hospital  out  of  money  retained  from  wages  of 
employees  not  liable  for  malpractice  or  negligence  of  physician;  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  91,  27  L.  R.  A.  843,  footnote  p.  840,  50 
Am.  St.  Rep.  313,  40  N.  E.  138,  holding  corporation  gratuitously  furnishing 
medical  services  to  employees  liable  only  for  care  in  selecting  physician;  Downes 
v.  Harper  Hospital,  101  Mich.  560,  25  L.  R.  A.  604,  45  Am.  St.  Rep.  427,  60  N. 
W.  42,  and  Hearns  v.  Waterbury  Hospital,  66  Conn.  122,  31  L.  R.  A.  232,  foot- 
note p.  224,  33  Atl.  595,  denying  liability  of  charitable  hospital  for  wrongful 
neglect  of  servants;  Collins  v.  New  York  Post  Graduate  Medical  School,  59  App. 
Div.  68,  69  N.  Y.  Supp.  106,  holding  post  graduate  school  and  hospital  not  liable 
for  negligence  in  operating  on  patient  paying  only  for  board  and  attendance; 
Long  v.  Roseclale  Cemetery,  84  Fed.  136,  holding  cemetery  companies,  under  stat- 
ute, not  exempt  from  liability  for  negligence  of  servants;  Brown  v.  La  Societe 
Francaise  De  Bienfaisance  Mutuelle,  138  Cal.  478,  71  Pac.  516,  holding  private 
hospital  run  by  mutual  benefit  society  liable  to  pay  patient  not  member  of  so- 
ciety, for  negligence  of  surgeon;  Arkansas  Midland  R.  Co.  v.  Pearson,  98  Ark. 
411,  34  L.R.A.(N.S.)  322,  135  S.  W.  917;  Texas  C.  R.  Co.  v.  Zumwalt,  103  Tex. 
606,  30  L.R.A.(N.S.)  1209,  132  S.  W.  113,— holding  that  railroad  which  retains 
from  wages  of  employees,  out  of  which  it  employs  physician  is  not  liable  to  em- 
ployee for  malpractice  of  physician  if  it  uses  ordinary  care  in  his  selection; 
Zumwalt  v.  Texas  C.  R.  Co.  56  Tex.  Civ.  App.  571,  121  S.  W.  1133,  holding  that 
liability  of  railroad  for  negligence  of  physician  in  treating  servant,  was  for  jury 
where  hospital  was  maintained  by  railroad  from  deductions  from  wages ;  Plant 
System  Relief  &  Hospital  Dept.  v.  Dickerson,  118  Ga.  650,  45  S.  E.  483;  Illinois 
C.  R.  Co.  v.  Buchanan,  126  Ky.  293,  11  L.R.A.  (N.S.)  713,  103  S.  W.  272;  Mac  Rae 
v.  Small,  48  Or.  139,  85  Pac.  503;  Poling  v.  San  Antonio  &  A.  P.  R.  Co.  32  Tex. 
Civ.  App.  491,  75  S.  W.  69;  Barden  v.  Atlantic  Coast  Line  R.  Co.  152  N.  C.  328, 
-  L.R.A.  (N.S.)  — ,  67  S.  E.  971, — holding  corporation  maintaining  hospital  out 
of  money  retained  from  wages  of  employees  liable  only  in  case  of  want  of  ordi- 
nary care  in  selecting  physician ;  Kellogg  v.  Church  Charity  Foundation,  128 
App.  Div.  216,  112  N.  Y.  Supp.  566.  holding  charitable  institution  liable  for 
injury  to  person,  not  a  patient,  for  negligence  of  driver  of  its  ambulance. 

Cited  in  footnotes  to  Eighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296,  vrliieh  holds 
railroad  company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily 
maintained  for  injured  employees;  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429, 
which  holds  department  store  estopped  to  deny  responsibility  for  malpractice  of 
dentist;  Powers  v.  Massachusetts  Homoepathic  Hospital,  65  L.R.A.  372,  which 
holds  charitable  hospital  not  liable  for  injury  to  patient  by  negligence  of  care- 
fully selected  nurse. 

Cited  in  notes    (28  L.R.A.  549)    on  master's  duty  to  furnish  medical   aid  to 
servant;    (4  L.R.A.  (N.S.)   58,  66,  67,  68)   on  duty  to  provide  medical  assistance 
for   servant;    (17   L.R.A. (N.S.)    1168,   1169),   on   liability   for   negligence   of  at- 
tendants furnished  by  relief  department  toward  which  employees  contribute. 
Liability    of    religions    and    charitable    institutions    for   torts. 

Cited  in  Powers  v.  Massachusetts  Homoepathic  Hospital,  65  L.R.A.  376,  47  C. 
C.  A.  122,  109  Fed.  298,  holding  patient  in  a  public  charitable  hospital  cannot 
recover  for  negligence  of  carefully  selected  nurse;  Womans'  Christian  Nat. 
Library  Asso.  v.  Fordyce,  79  Ark.  539,  7  L.R.A. (N.S.)  494,  86  S.  W.  417,  holding 
charitable  corporations  are  not  liable  for  the  negligence  of  their  officers,  agents, 
or  trustees ;  Fordyce  v.  Woman's  Christian  Nat.  Library  Asso.  79  Ark.  558,  7 
L.R.A.  Au.  Vol.  III.— 72. 
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L.R.A. (X.S.)  488,  96  S.  W.  155,  holding  property  of  a  public  charity  cannot  be 
sold  under  execution  issued  on  a  judgment  rendered  for  the  nonfeasance,  mis- 
feasance or  malfeasance  of  its  agents  or  trustees;  Farrigan  v.  Pevear,  193  Mass. 
152,  7  L.R.A.  (X.S.)  485,  118  Am.  St.  Rep.  484,  78  X.  E.  855,  S  Ann.  Gas.  1109, 
holding  the  trustees  of  an  unincorporated  home  maintained  for  the  free  edu- 
cation and  maintenance  of  indigent  boys  if  they  have  used  reasonable  care  in 
the  selection  of  their  servants  are  not  liable  for  injuries  caused  by  the  negligence 
of  such  servants. 

Cited  in  notes  (2  L.R.A. (X.S.)  557)  on  what  are  charitable  institutions  with- 
in rule  exempting  from  liability  for  negligence;  (54  Am.  St.  Rep.  93;  139  Am. 
St.  Rep.  904)  on  liability  of  charitable  institution  for  torts  of  servants  and 
agents. 

Distinguished  in  Bruce  v.   Central  M.   E.   Church,   147   Mich.  251,   10   L.R.A. 
(N.S.)    78,  110  X.  W.  951,  11  Ann.  Cas.  150,  holding  church  liable  to  employee 
of  a  contractor  engaged  in  decorating  the  church  building  for  injuries  sustained 
by  reason  of  breaking  of  defective  scaffolding  furnished  by  agents  of  church. 
Statutes  requiring-  payment  of  \vag-es  in  lawful  money. 

Cited  in  note  (28  L.  R.  A.  275)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money. 

23  L.  R.  A.  584,  PHILLIPS  v.  MERCAXTILE  XAT.  BAXK,  140  X.  Y.  556,  37 

Am.  St.  Rep.  596,  35  X.  E.  982. 
Commercial   paper  and   frauds  upon   banks. 

Cited  in  Goshen  Xat.  Bank  v.  State,  141  X.  Y.  388,  36  X.  E.  316,  refusing  to 
compel  comptroller  to  refund  money  received  for  taxes  paid  by  county  treasurer, 
by  misappropriation  of  funds  of  bank  of  which  he  was  cashier;  Xassau  Bank 
v.  Xational  Bank,  159  X.  Y.  459,  54  X.  E.  66,  upholding  right  of  bank  receiving 
money  in  restitution  for  undetected  fraud  to  retain  it  as  against  bank  from 
which  fraudulently  obtained;  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  244, 
79  X.  Y.  S.  R.  654,  45  X.  Y.  Supp.  651,  holding  savings  bank  liable  for  misappro- 
priation of  deposits  by  treasurer  who,  when  taking  same,  exchanged  depositor's 
books  for  pass  books  of  national  bank;  \Yiggins  v.  Stevens,  33  App.  Div.  87,  53 
N.  Y.  Supp.  90,  holding  giving  of  check  by  bank  cashier  upon  fund  in  bank  in 
his  name  as  assignee,  to  correct  cash  account,  not  payment  of  deposit;  Bartlett 
v.  First  Xat.  Bank,  247  111.  499,  93  X.  E.  337,  Affirming  156  111.  App.  -122, 
holding  that  where  grain  company  allows  agent  to  draw  drafts  on  company  in 
favor  of  farmers  dealing  with  company  and  endorse  their  names  thereon  must 
stand  loss  resulting  from  agent's  misconduct;  Boles  v.  Harding,  201  Mass.  187, 
87  N.  E.  481,  holding  under  statute  a  note  or  check  payable  to  order  of  non- 
existing  person  cannot  be  treated  as  payable  to  bearer  unless  maker  knew  when 
lie  delivered  the  instrument  that  name  of  payee  was  fictitious;  Trust  Co.  v. 
Hamilton  Bank,  127  App.  Div.  520,  112  X.  Y.  Supp.  84,  holding  where  name 
of  drawer  of  check  is  forged  and  the  indorsement  of  the  payee  is  also  forged 
payee  is  a  fictitious  or  nonexistent  person  within  negotiable  instrument  law 
and  the  check  becomes  payable  to  bearer,  even  though  payee  named  was  an 
actual  person;  Snyder  v.  Corn  Exchange  Xat.  Bank,  221  Pa.  607,  128  Am.  St. 
Rep.  780,  70  Atl.  876,  holding  where  firm  gives  clerk  a  power  of  attorney  to 
draw  checks  against  its  account,  and  there  is  nothing  in  the  power  of  attorney 
to  limit  the  purpose  for  which  the  checks  may  be  drawn  or  to  prohibit  the 
checks  from  being  drawn  to  bearer  and  the  clerk  draws  a  check  to  a  person  hav- 
ing no  business  relations  whatever  with  the  firm,  and  forges  the  name  of  such 
person  as  indorser  and  the  bank  pays  the  check,  the  depositing  firm  cannot  re- 
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cover  from  bank;  Sherwood  v.  Home  Sav.  Bank,  131  Iowa,  539,  109  N.  W.  9, 
holding  question  whether  bank  was  negligent  in  retaining  cashier  whom  it  knew 
was  engaged  in  stock  gambling,  was  for  jury. 

Cited  in  notes  (26  L.  R.  A.  570)  on  negotiability  of  check;  (50  L.  R.  A.  83) 
on  who  must  bear  loss  where  check  or  bill  issued  or  indorsed  to  imposter ; 
(22  L.R.A.  (N.S.)  501,  506)  as  to  when  negotiable  instrument  is  deemed  payable 
to  order  of  fictitious  person  within  rule  which  regards  such  instrument  as  pay- 
able to  bearer. 

Distinguished  in  Fifth  Nat.  Bank  v.  Central  Nat.  Bank,  82  Hun,  560,  31  N.  Y. 
Supp.  541,  and  Egner  v.  Corn  Exch.  Bank,  42  Misc.  554,  86  N.  Y.  Supp.  107,  hold- 
ing rule  as  to  effect  of  checks  to  fictitious  persons  not  applicable  to  check  not 
intended  to  be  so  drawn,  and  paid  on  forged  indorsement;  Dundee  Nat.  Bank  v. 
Huntington,  20  App.  Div.  108,  46  N.  Y.  Supp.  1003,  holding  note  held  by  bank 
not  paid  by  discharge  of  mortgage  held  by  maker  as  executor,  against  president 
.of  bank;  Seaboard  Nat.  Bank  v.  Bank  of  America,  193  N.  Y.  33,  22  L.R.A. 
(N.S.)  508,  85  N.  E.  829,  holding  negligence  of  drawer  of  draft  not  defense 
to  an  action  to  recover  money  paid  on  forged  instrument  where  no  act  or  rep- 
resentation on  its  part  induced  the  bank  in  which  draft  was  deposited  or  which 
collected  it  to  so  act. 

23  L.  R.  A.  588,  JACKSON  v.  STANFIELD,  137  Ind.  592,  36  N.  E.  345,  37  N. 

E.  14. 
Lawful    and    unlawful    combinations;    actions    aiiaiiist. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  116,  30  Atl.  881,  holding 
damage  to  newspaper  through  "boycott,"  actionable;  State  ex  rel.  Durner  v. 
Huegin,  110  Wis.  253,  62  L.  R.  A.  742,  85  N.  W.  1046,  holding  combinations  of 
several  independent  publishers  to  compel  another  publisher  to  reduce  rates  or 
lose  customers,  criminal  conspiracy;  Master  Builders'  Asso.  v.  Domascio,  16  Colo. 
App.  33,  63  Pac.  782,  holding  mere  refusal  of  builders'  association  to  compete  in 
bidding  if  plaintiff's  bid  received  by  architect  not  actionable ;  Brown  v.  Jacobs' 
Pharmacy  Co.  115  Ga.  442,  57  L.  R.  A.  554,  footnote  p.  548,  41  S.  E.  553,  90  Am. 
St.  Rep.  126,  41  S.  E.  553,  holding  action  of  combination  of  merchants  to  compel 
another  to  sell  goods  at  prices  fixed  by  it,  enjoinable;  West  Virginia  Transp.  Co. 
v.  Standard  Oil  Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  footnote  p.  804;  88  Am.  St. 
Rep.  895,  40  S.  E.  591,  holding  malicious  conspiracy  to  get  customers  from  rival 
and  obtain  business  for  one's  self,  permissible,  though  carried  out  with  malicious 
intent  to  ruin  such  rival;  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App. 
290,  "IS.  W.  455,  holding  agreement  between  plumbers'  association,  dealers  and 
manufacturers,  for  purpose  of  fixing  prices  and  limiting  production,  unlawful; 
Martell  v.  White,  185  Mass.  263,  64  L.  R.  A.  265,  footnote  p.  260,  69  N.  E.  1085, 
holding  action  maintainable  on  behalf  of  quarry  owner  against  members  of  asso- 
ciation to  which  he  does  not  belong,  enforcing  by-law  imposing  fine  on  members 
dealing  with  nonmembers;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  38,  87  N.  E.  823, 
18  Aim.  Gas.  1146,  holding  anti-trust  act  prohibiting  contracts  and  combinations 
in  restraint  of  trade,  does  not  deny  the  equal  protection  of  the  laws;  Cleland 
v.  Anderson,  66  Neb.  264,  5  L.R.A.(X.S.)  143,  92  N.  W.  306,  holding  association 
of  retail  lumber  dealers  organized  to  prevent  members  being  subjected  to  com- 
petition of  wholesalers  which  collects  penalty  from  wholesale  dealer  selling 
directly  to  consumer  or  to  retail  dealers  not  members  of  association,  unlawful; 
Leonard  v.  Abner-Drury  Brewing  Co.  25  App.  D.  C.  174,  holding  combination 
between  several  brewing  companies  for  purpose  of  preventing  competition  and 
fixing  prices  is  violation  of  United  States  Anti-Trust  Act  and  common  law; 
Puiington  v.  Hinchliff,  120  111.  App.  532,  holding  agreement  whereby  all  building 
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contractors  of  certain  locality  agree  to  buy  brick  only  of  certain  manufacturers 
and  latter  agree  to  sell  brick  only  to  such  contractors  and  brick  layers  as  agree 
to  handle  only  brick  of  such  manufacturers,  unlawful;  Employing  Printers'  Club 
v.  Doctor  Blosser  Co.  122  Ga.  520,  69  L.R.A.  97,  106  Am.  St.  Rep.  137,  50  S.  E. 
353,  2  Ann.  Cas.  694,  holding  court  of  equity  will  grant  an  injunction  to  prevent 
several  members  of  an  illegal  combination  from  enforcing  an  illegal  agreement 
to  the  injury  of  one  engaged  in  competitive  business;  American  Federation  of 
Labor  v.  Buck's  Stove  &  Range  Co.  33  App.  D.  C.  108,  32  L.R.A.  (N.S.)  762; 
Underbill  v.  Murphy,  117  Ky.  650,  111  Am.  St.  Rep.  262,  78  S.  W.  482,  4  Ann. 
Cas.  780, — holding  injunction  may  be  granted  to  protect  one's  business  against 
a  strike;  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  463,  22  L.R.A.  (N.S.)  623, 
128  Am.  St.  Rep.  492,  114  S.  W.  997,  holding  combination  between  officers  and 
members  of  labor  union  to  injure  business  of  person  and  thereby  compel  dis- 
charge of  nonunion  men,  unlawful;  Karges  Furniture  Co.  v.  Amalgamated  Wood- 
workers' Local  Union,  No.  131,  165  Ind.  428,  2  L.R.A  (X.S.)  794,  75  N.  E.  877, 
6  Ann.  Cas.  829,  holding  a  labor  union  has  legal  right  to  order  a  concerted 
strike  for  the  interest  of  its  members  provided  only  lawful  means  are  used; 
Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  621,  21  L.R.A. (N.S.)  564,  98 
Pac.  1027,  16  Ann.  Cas.  1165,  holding  laboring  men  may  lawfully  combine  and 
pledge  themselves  not  to  work  for  any  employer  of  "nonunion"  men  and  not  to 
handle  any  material  supplied  by  employer  and  not  to  work  for  any  contractor 
dealing  with  employer. 

Cited  in  footnotes  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful,  com- 
bination of  employers  to  prevent  advance  in  wages;  Macauley  v.  Tierney,  37  L. 
R.  A.  455,  which  holds  lawful,  agreement  by  members  of  association  of  plumbers 
not  to  deal  with  wholesalers  selling  to  nonmembers:  Hartnett  v.  Plumber's  Sup- 
ply Asso.  38  L.  R.  A.  194,  which  holds  plumbers'  supply  association  subject  to 
quo  warranto  for  assumirT  to  prevent  giving  credit  by  members  to  delinquent 
dealer;  Brewster  v.  C.  Miller's  Sons,  38  L.  R.  A.  505,  which  sustains  agreement  be- 
tween undertakers  to  refuse  to  render  services  to  anyone  failing  to  pay  bill  to  any 
of  them ;  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  members  of  trade  as- 
sociation combining  to  prevent  other  persons  dealing  with  nonmember  liable  for 
resulting  injury;  Ertz  v.  Produce  Exchange,  48  L.  R.  A.  90,  which  holds  malicious, 
conspiracy  to  injury  dealer  by  inducing  other  people  not  to  deal  with  him ;  Gat- 
zow  v.  Buening,  49  L.  R.  A.  475,  which  holds  by-law  of  liverymen's  association, 
prohibiting  furnishing  hearse  or  carriages  to  nonunion  liverymen,  illegal ;  Ertz 
v.  Produce  Exchange.  51  L.  R.  A.  825,  which  .holds  produce  exchange  discriminat- 
ing against  nonmembers  and  controlling  delivery  of  goods  an  illegal  combination; 
Downs  v.  Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only  remotely  af- 
fected, to  injunction  against  fining  or  expelling  member  for  violation  of  by-law 
with  nonmembers  or  those  dealing  with  them;  Martell  v.  White,  64  L.R.A.  260, 
which  sustains  right  of  action  by  quarry  owner  against  members  of  voluntary 
association  to  which  he  does  not  belong  for  enforcement  of  bylaws  imposing  fine 
on  members  dealing  with  nonmembers;  Brown  v.  American  F.  L.  M.  Co.  67  L.R.A. 
195,  which  holds  loan  agents  entitled  to  sue  for  statements  that  they  are  in- 
attentive, neglectful,  insolvent,  and  guilty  of  fraud  for  which  their  principal 
has  taken  business  from  them  made  to  break  up  their  business  ajid  secure  their 
custom. 

Cited  in  notes  (62  L.R.A.  702)  on  effect  of  bad  motive  to  make  actionable  what 
would  otherwise  not  be;  (26  L.R.A. (N.S.)  149)  on  right  of  injured  person  not 
party  to  agreement  to  assail  validity  as  tending  to  monopoly;  (33  L.R.A. (N.S. ) 
1036,  1037)  on  lawfulness  of  boycott  for  other  than  labor  union;  (35  L.R.A. 
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*N.S.)    1054,  1055)    on  combination  by  dealers  not  to  patronize  wholesalers  sell- 
ing to  undesirable  persons;    (]03  Am.  St.  Rep.  491,  495)    on  boycotting. 

Distinguished  in  Platt  v.  National  Asso.  1  111.  C.  C.  13,  holding  contract  be- 
tween manufacturers  of  proprietary  medicines  and  wholesale  dealers  fixing  price 
at  which  such  medicine  shall  be  sold  to  retail  dealers  and  by  which  wholesale 
dealers  agree  not  to  sell  to  retail  dealers  who  sell  below  regular  retail  price, 
valid. 
Measure  of  daimiK'es. 

Cited  in  Chicago  &  S.  E.  R.  Co.  v.  Yawger,  24  Ind.  App.  463,  56  N.  E.  50,  hold- 
ing that  on  breach  of  contract  for  work  and  labor  by  employers,  clear,  certain, 
and  usual  profits  arising  from  such  work  are  recoverable;  Johnson  v.  Atlantic 
Coast  Line  R.  Co.  140  N.  C.  579,  53  S.  E.  362,  holding  when  profits  lost  by 
defendant's  tortious  conduct,  proximately  and  naturally  flow  from  his  act  and 
are  reasonably  definite  and  certain,  they  are  recoverable. 

Cited  in  note  ( 52  L.  R.  A.  50 )  on  damages  for  tort  as  affected  by  loss  of  profits. 
>1  ;i  I  icious  injury  to  business. 

Cited  in  Evenson  v.  Spaulding,  9  L.R.A.  (N.S.)   909,  82  C.  C.  A.  263,  150  Fed. 
522,  enjoining  wanton  interference  with  business  of  another;   Southern  R.  Co.  v. 
Chambers,  126  Ga.  406,  7  L.R.A. (N.S.)    928,  55  S.  E.  37,  holding  malicious  in- 
jury to  the  business  of  another  will  give  right  of  action  to  injured  party. 
Availability    of    statute    of    frauds. 

Cited  in  Featherman  v.  Hennessy,  42  Mont.  539,  113  Pac.  751,  holding  that 
right  to  question  validity  of  contract  on  ground  that  it  is  invalid  because  of 
.statute  of  frauds  cannot  be  asserted  by  person  who  is  neither  party  nor  privy 
to  it. 

Cited  in  note  (127  Am.  St.  Rep.  757,  766)  on  persons  to  whom  statute  of 
frauds  is  available. 

23  L.  R.  A.  599,  SIMMONS  v.  ATKINSON  &  L.  CO.  69  Miss.  862,  12  So.  263. 
Alteration    of    written    instruments. 

Cited  in  Exchange  Nat.  Bank  v.  Bank  of  Littls  Rock,  22  L.  R.  A.  690,  7  C.  C.  A. 
121,  19  U.  S.  App.  152,  58  Fed.  143,  holding  bank,  maker  of  draft,  not  liable  for 
raising  of  same  by  confidential  clerk  to  whose  order  it  was  drawn;  First  Nat. 
Bank  v.  Merkel,  97  Miss.  830,  53  So.  350,  holding  that  note,  blank  as  to  in- 
terest, is  materially  changed  where  filled  in  by  holder  after  delivery  so  as  to 
make  note  bear  eight  per  cent,  from  date,  and  is  void. 

Cited  in  footnotes  to  Richards  v.  Dey,  23  L.  R.  A.  601,  which  holds  signer  of 
blank  bond  filled  up  with  unauthorized  terms  not  bound  thereby;  Brown  v.  John- 
son Bros.  51  L.  R.  A.  403,  which  holds  maker  released  by  payee's  addition  of  name 
of  other  person  as  comaker ;  Rochford  v.  McGee,  61  L.  R.  A.  335,  which  holds  re- 
moval of  note  written  below  perforated  line  on  application  for  insurance,  material 
alteration  rendering  it  void ;  Foxworthy  v.  Colby,  62  L.  R.  A.  393,  which  holds 
unauthorized  insertion  of  word  "gold"  before  word  "dollars,"  in  instrument,  ma- 
terial alteration;  Foxworthy  v.  Colby,  62  L.R.A.  393,  which  holds  unauthor- 
ized insertion  of  word  "gold"  before  word  "dollars;"  Smith  v.  Willing,  68  L.R.A. 
940,  which  denies  authority  of  holder  of  note  to  insert  name  of  payee  where 
no  space  is  left  for  such  name. 

Cited  in  notes  (35  L.R.A.  470)  on  alteration  of  note  as  affecting  bona  fide 
holders;  (31  L.R.A.  (N.S.)  653)  on  alteration  of  note  by  inserting  place  of  pay- 
ment; (86  Am.  St.  Rep.  121)  on  unauthorized  alteration  of  written  insrtuments. 
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23  L.  R.  A.  601.  RICHARDS  v.  DAY,  137  N.  Y.  183,  33  Am.  St.  Rep.  704.  33  N, 

E.  146. 
Parol    evidence    to    vary    writing. 

Cited  in  note  (11  Eng.  Rul.  Gas.  228,  234)  on  parol  evidence  to  contradict 
written  instrument. 

23  L.  R.  A.  603,  Re  SANDERS,  53  Kan.  191,  36  Pac.  348. 
Title     of    act. 

Cited  in  Lynch  v.  CTiase,  55  Kan.  376,  40  Pac.  666,  holding  title  to  act  provid- 
ing for  investigation  of  state  institutions  and  officers,  broad  enough  to  authorize 
committee  investigation  of  such  institutions  and  officers  thereof;  Rathbone  v. 
Hopper,  57  Kan.  245,  34  L.  R.  A.  676,  45  Pac.  610,  construing  words  "municipal 
corporations,"  used  in  title  of  act,  to  include  townships ;  Otto  Gas-engine  Works 
v.  Hare,  64  Kan.  81,  67  Pac.  444.  construing  title  of  act  authorizing  regulation, 
of  conditional  sales,  to  include  power  of  making  and  preserving  record  of  them ; 
Weis  v.  Stubblefield,  85  Kan.  201,  116  Pac.  205,  holding  that  title  of  Tax  Law 
was  sufficiently  broad  to  include  provision  for  appointment  of  assessors;  State  ex 
rel.  Coleman  v.  Everhardy,  75  Kan.  852,  90  Pac.  276.  holding  that  title  to  act. 
Laws  of  1887,  chapter  165,  is  broad  enough  to  cover  provision  for  removal  of 
mayor  from  office  for  neglect  in  failing  to  enforce  prohibitory  law;  Re  Schley, 
71  Kan.  270,  80  Pac.  631,  holding  an  (act  entitled  "An  act  relating  to  charities 
and  charitable  and  reformatory  institutions,"  the  body  of  which  act  provides 
for  inquests  in  lunacy  is  not  repugnant  to  constitutional  requirement  that  "no 
bill  shall  contain  more  than  one  subject  which  shall  be  clearly  expressed  in  ita 
title." 

Cited  in  notes  (64  Am.  St.  Rep.  106)  on  sufficiency  of  title  of  statute;  (79 
Am.  St.  Rep.  462)  as  to  when  title  of  statute  embraces  only  one  subject,  and 
what  may  be  included  thereunder;  (86  Am.  St.  Rep.  273)  on  broadness  of  title. 
Construction  of  statutes. 

Cited  in  Lewis  v.  Lewelling,  53  Kan.  205,  23  L.  R.  A.  513,  36  Pac.  351,  uphold- 
ing power  of  governor  to  disband  militia  under  statute  providing  for  organiza- 
tion, government,  and  compensation  of  same ;  Re  Stokes,  67  Kan.  669,  73  Pac. 
911,  holding  justice  of  peace,  under  statute  authorizing  him  to  sentence  only, 
without  power  to  commit  boy  to  reform  school. 

Cited  in  note   (18  L.R.A.  (X.S.)    890)    on  restraint  on  freedom  as  impairment, 
of  child's   constitutional    rights. 
"Schools." 

Cited  in  Selectmen  of  Clinton  v.  Worcester  Consol.  Street  R.  Co.  199  Mass. 
290,  85  N.  E.  507,  holding  without  something  to  signify  that  a  wider  meaning 
was  intended  the  word  "schools"  will  not  be  taken  to  include  colleges  or  univers- 
ities or  trade,  professional  or  business  schools. 

23  L.  R.  A.  606,  GRAEFF  v.  PHILADELPHIA  &  R.  R.  CO.  161  Pa.  230,  41  Am. 

St.  Rep.  885,  28  Atl.  1107. 
Liability    of    railroad    for    wrong-fill    acts    of    strangers. 

Cited  in  Kiernan  v.  Manhattan  R.  Co.  28  Misc.  519,  59  N.  Y.  Supp.  626,  hold- 
ing carrier  not  liable  for  negligent  act  of  passenger  in  swinging  door  against 
plaintiff;  Hansen  v.  North  Jersey  Street  R.  Co.  64  X.  J.  L.  701,  46  Atl.  718, 
holding  evidence  that  plaintiff  was  injured  in  alighting  from  car  by  its  over- 
crowding sufficient  for  jury  as  to  question  of  due  care;  Barlick  v.  Baltimore  & 
0.  R.  Co.  41  Pa.  Super.  Ct.  93,  holding  that  carrier  is  not  bound  to  protect 
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passengers  from  rudeness  or  bad  manners  on  part  of  strangers,  unless  such  con- 
duct amounts  to  breach  of  peace. 

Cited  in  footnote  to  Haines  v.  Atlantic  City  R.  Co.  50  L.  R.  A.  862,  which  de- 
nies liability  for  trespasser's  unauthorized  act  in  raising,  and  then  lowering,  rail- 
road gates  injuring  passing  team. 

Cited  in  notes  (24  L.R.A.  711)  on  duty  of  carrier  permitting  cars  to  become 
overcrowded;  (33  L.R.A.  (N.S.)  864)  on  degree  of  care  toward  passenger  at 
station;  (39  L.R.A. (N.S.)  880)  on  carrier's  liability  for  injury  to  passenger  from, 
door  of  vehicle. 

Distinguished  in  Kuhlen  v.  Boston  &  N.  Street  R.  Co.  193  Mass.  347,  7  L.R.A. 
(N.  S.)  732,  118  Am.  St.  Rep.  516,  79  N.  E.  815,  holding  street  railway  company 
liable  to  one  entering  car  as  a  passenger  who  was  injured  by  surging  crowd  at 
subway  station  when  company  had  reason  to  anticipate  such  crowd  and  did  not 
exercise  ordinary  care  to  avoid  it;  Kennedy  v.  Pennsylvania  R.  Co.  32  Pa.  Super. 
Ct.  28,  holding  railway  company  liable  for  injuries  to  passenger  by  boisterous 
crowd  in  depot  where  crowd  had  been  behaving  in  boisterous  and  disorderly 
manner  for  half  an  hour. 
Presumption  of  negligence. 

Cited  in  Green  v.  Baltimore  &  0.  R.  Co.  14  Pa.  Dist.  R.  293,  32  Pa.  Co.  Ct. 
279,  holding  no  presumption  of  negligence  on  part  of  railway  company  is  raised 
by  passenger  falling  over  cuspidor  in  railway  station;  Christensen  v.  Oregon 
Short  Line  R.  Co.  35  Utah,  143,  20  L.R.A. (N.S.)  257,  99  Pac.  676,  18  Ann.  Cas. 
1159,  holding  negligence  on  part  of  a  railroad  company  will  not  be  inferred  from 
mere  fact  that  door  slammed  shut,  catching  the  hand  of  a  passenger. 

23  L.  R.  A.  609,  GOBRECHT  v.  CINCINNATI,  51  Ohio  St.  68,  36  N.  E.  782. 
Compensation   of   public   officers. 

Cited  in  footnote  to  Henderson  v.  Koenig,  57  L.  R.  A.  659,  which  holds  void, 
statute  requiring  probate  judge  of  one  county  only,  to  accept  salary  instead  of 
fees. 
Definition  of  "salary." 

Cited  in  State  v.  Duncan,  1  Tenn.  Ch.  App.  343,  holding  salary  is  a  compen- 
sation agreed  upon  between  ensjiloyer  and  employee,  or  settled  by  law  in  case  of 
public  officers  for  a  fixed  terra  of  service  and  for  services  not  menial  in  their 
nature. 
Within  rnle  against  changing'  salary  of  officer  during  term. 

Cited  in  Theobald  v.  State,  10  Ohio  C.  C.  N.  S.  177,  30  Ohio  C.  C.  416,  holding 
fees  are  not  salary  within  meaning  of  constitutional  prohibition  against  changing 
officer's  salary  during  his  term;  State  v.  Madison  County,  13  Ohio  S.  &  C.  P.  Dec. 
100,  holding  pay  of  officer  based  upon  number  of  male  inhabitants  in  county 
where  officer  serves  is  not  "salary." 

Cited  in  note  (26  L.R.A.(N.S.)  290)  on  applicability  to  nonconstitutional  of- 
ficer of  constitutional  provision  against  increase  of  salary  during  term. 

Distinguished  in  State  v.  Lewis,  8  Ohio  N.  P.  85,  10  Ohio  S.  &  C.  P.  Dec.  539,. 
holding  public  officer  employed  to  render  services  in  an  independent  employment, 
not  germane  or  incidental  to  his  official  duties  may  receive  additional  compen- 
sation therefor. 

23  L.  R.  A.  611,  BANK  OF  ANTIGO  v.  UNION  TRUST  CO.  149  111.  343,  36  N. 

E.  1029. 
Effect    of    payment    by    volunteer. 

Cited  in  Bouton  v.  Cameron,  99  111.  App.  621,  holding  volunteer  without  right 
of  subrogation. 


23  L.E.A.  Gil]  L.  R.  A.  CASES  AS  AUTHORITIES.  1144 

Cited  in  footnote  to  United  States  use  of  Fidelity  Xat.  Bank  v.  Rundle,  52  L. 
R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bonds  for 
paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting  work. 

Cited  in  note   (16  L.R.A. (N.S,)   234)   on  subrogation  of  one  paying  stranger's 
debt. 
Entire   and   divisible   contracts. 

Cited  in  Keeler  v.  Clifford,  165  111.  548,  46  X.  E.  248,  holding  contract  for  re- 
moval of  dirt,  payable  in  definite  instalments,  severable;  Spring  v.  Slayden-Kirk- 
sey  Woolen  Mills,  106  111.  App.  582,  and  Rothschild  Bros.  v.  Wise,  81  111.  App.  99, 
holding  contract  for  different  articles  bought  at  same  time  for  different  prices, 
serverable;  Robidoux  v.  Baltz,  153  111.  App.  102,  holding  that  contract  of  sale  is 
severable  if  distinct  deliveries  are  provided  for  and  price  to  be  paid  for  each  of 
such  deliveries  is  also  provided  for. 

Cited  in  note   (59  Am.  St.  Rep.  279)    on  complete  performance  as  essential  to 
«ause  of  action  on  entire  contract. 
Limit    of    power    of    a&ent    for    collection. 

Cited  in  Cooney  v.  United  States  Wringer  Co.  101  111.  App.  474,  holding  agent 
to  collect  powerless  to  bind  principal  by  anything  except  actual  collection  of 
money;  National  Bank  v.  American  Exch.  Bank,  151  Mo.  329,  74  Am.  St.  Rep. 
527,  52  S.  W.  265,  holding  that  collecting  bank  takes  check  in  payment  of  draft 
at  its  own  risk;  Cowling  v.  American  Exp.  Co.  102  Mo.  App.  372,  76  S.  W.  712, 
holding  liability  of  collecting  agency  fixed  by  receiving  draft  instead  of  money  in 
payment  of  check. 

Cited  in  note  (3  L.R.A.  (N.S.)   1180,  1182)  on  liability  of  bank  for  taking  check 
or  drafts  in  payment  of  paper  held  for  collection. 
Assignment  of  fnitd  in  bank  by  check. 

Cited  in  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  171  111.  535,  39  L.  R.  A.  481,  63 
Am.  St.  Rep.  270,  49  N.  E.  420,  holding  that  depositor  cannot,  by  arrangement 
with  bank,  prevent  application  of  future  deposits  in  payment  of  check;  Mer- 
chants Nat.  Bank  v.  Maple,  65  111.  App.  487,  upholding  right  of  bank  to  apply 
deposit  to  payment  of  note  of  drawer  and  another  before  presentment  of  checks 
withdrawing  deposit;  Staninger  v.  Tabor,  103  111.  App.  336.  holding  delivery  of 
check  for  payment  of  money,  assignment  pro  tanto  of  funds  on  deposit;  Hender- 
son v.  United  States  Nat.  Bank,  59  Neb.  283,  80  N.  W.  898,  holding  check  for 
larger  amount  than  sum  on  deposit  not  assignment  thereof. 

Cited  in  footnotes  to  Cincinnati,  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  31 
L.  R.  A.  653,  which  holds  acceptance  of  check  necessary  to  give  holder  right  of 
action  against  bank  for  refusal  to  pay;  Raesser  v.  National  Exch.  Bank,  56  L.  R. 
A.  174,  which  holds  bank's  authority  to  pay  check,  working  assignment  pro  tanto 
of  fund,  not  revoked  by  depositor's  death;  Love  v.  Ardmore  Stock  Exchange,  67 
L.R.A.  617,  which  holds  check  on  open  bank  account  not  an  assignment  of  the 
fund  or  superior  to  subsequent  attachment  levied  on  such  fund  before  presenta- 
tion of  check  for  payment. 

Cited  in  notes  (2  L.R.A. (N.S.)  83)  on  bank  draft  or  check  as  assignment  of 
funds  drawn  upon;  (80  Am.  St.  Rep.  873,  874)  on  liability  of  bank  for  refusing 
to  honor  checks. 

Distinguished  in  Pullen  v.  Placer  County  Bank,  138  Cal.  174,  94  Am.  St.  Rep. 
19,  71  Pac.  83,  holding  check,  without  consideration,  presented  after  death  of 
drawer  not  assignment  pro  tanto  of  fund  on  deposit;  First  Nat.  Bank  v.  Selden, 
62  L.  R.  A.  561,  56  C.  C.  A.  534,  120  Fed.  214,  holding  assignment  by  check  not 
such  as  to  entitle  holder  to  preference  over  creditors  of  national  bank  after 
insolvency. 
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Collecting'   bank    as    aiicitt. 

Cited  in  Porter  v.  Roseman,  165  Ind.  258,  112  Am.  St.  Rep.  222.  74  N.  E.  1105, 
(3  Ann.  Cas.  718,  holding  where  plaintiff  deposited  notes,  executed  by  defendant's 
clerk,  in  his  bank  in  New  York,  and  such  bank  sent  them  to  an  Indiana  .bank 
for  collection,  such  Indiana  bank  is  plaintiff's  agent  and  a  payment  to  such  bank 
is  a  payment  to  plaintiff. 

Cited  in  note  (86  Am.  St.  Rep.  788)  on  title  of  bank  to  money  deposited  with 
or  collected  by  it. 

23  L.  R.  A.  615,  IRON  CITY  NAT.  BANK  v.  FT.  PITT  NAT.  BANK,  159  Pa. 

46,  28  Atl.  195. 
Payment  of  forged  paper. 

Cited  in  Land  Title  &  T.  Co.  v.  Northwestern  Nat.  Bank,  196  Pa.  235,  50  L.  R. 
A.  81,  79  Am.  St.  Rep.  717,  46  Atl.  420,  holding  bank  not  liable  for  payment  of 
forged  check,  where  drawer  delivered  same  to  forger  believing  him  to  be  payee; 
United  Security  Co.  v.  Central  Nat.  Bank,  42  W.  N.  C.  149,  holding  bank  liable 
to  corporation  for  payment  of  check  on  forged  indorsement  by  corporation  agent; 
State  v.  First  Nat.  Bank,  203  Pa.  73,  52  Atl.  13,  holding  bank  not  liable  for  pay- 
ment of  forged  draft,  drawn  by  mistake  of  executor  in  favor  of  dead  legatee; 
Girard  Trust  Co.  v.  Boyd,  45  Pa.  Super.  Ct.  297,  holding  that  bank  may  recover 
from  customer  amount  of  foreign  check  which  was  fraudulently  raised,  where  it 
used  due  diligence  in  inquiring  as  to  payment  of  check;  Clark's  Estate,  58  Pittsb. 
L.  J.  88,  holding  that  bank  which  negligently  permitted  cashier  to  abstract  its- 
funds  and  loan  them  to  water  company  can  claim  no  preference  for  such  loans, 
Houser  v.  National  Bank,  27  Pa.  Super.  Ct.  616,  holding  bank  liable  for  payment 
on  forged  indorsement  unless  drawer  of  check  omitted  to  exercise  ordinary  care 
and  prudence;  Califf  v.  First  Nat.  Bank,  37  Pa.  Super.  Ct.  417,  holding  all  de- 
positors whose  check  has  been  paid  upon  a  forged  indorsement  need  do  to  render 
the  bank  liable  is  to  give  notice  promptly  according  to  the  circumstances  and 
usages  of  business;  National  Exch.  Bank  v.  United  States,  80  C.  C.  A.  632,  151 
Fed.  406,  Reversing  141  Fed.  210,  holding  to  recover  back  money  paid  upon 
forged  indorsement  of  commercial  paper  the  one  paying  the  same  must  notify 
the  one  to  whom  it  was  paid  within  a  reasonable  time  after  discovery  of  forgery: 
Murray  v.  Real  Estate  Title  Ins.  &  T.  Co.  39  Pa.  Super.  Ct.  444,  holding  delay  of 
two  weeks  after  discovery  of  forgery  in  notifying  bank  which  paid  check  will 
relieve  bank  from  liability. 

Cited  in  footnote  to  Critten  v.  Chemical  Nat.  Bank,  57  L.  R.  A.  530,  which 
holds  bank  paying  plainly  altered  check  to  clerk  of  drawer,  without  asking  ex- 
planation, liable  for  loss  from  subsequent  payment  of  similar  checks. 

Cited  in  note  (10  L.R.A.  (N.S.)  53,  65)  on  right  of  drawee  to  recover  money 
paid  on  forged  check  or  draft. 

Distinguished  in  McNeely  Co.  v.  Bank  of  North  America,  221  Pa.  598,  20 
L.R.A.  (N.S.)  85,  70  Atl.  891,  holding  a  delay  of  three  months  in  giving  notice 
to  a  bank  of  a  forged  check  after  the  discovery  of  the  forgery  will  deprive  the 
depositor  of  the  right  to  recover  the  amount  of  the  check  from  the  bank. 

23  L.  R.  A.  618,  COREY  v.  WADSWORTH,  99  Ala.  68,  42  Am.  St.  Rep.  29,  11 
So.  350. 

Report  of  second  appeal  in  118  Ala.  526,  44  L.  R.  A.  779,  25  So.  503. 
Preferences  by  insolvents. 

Cited  in  Sabin  v.  Columbia  River  Lumber  &  Fuel  Co.  25  Or.  30,  42  Am.  St.  Rep. 
756,  35  Pac.  854,  and  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala.  213,  28  L.  R.  A.  710, 
54  Am.  St.  Rep.  31,  17  So.  525,  upholding  right  of  going  corporation  to  prefer 
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creditors;  Berney  Nat.  Bank  v.  Guyon,  111  Ala.  503,  20  So.  520,  holding  sale  of 
corporation  assets,  in  effect  an  unlawful  preference  of  controlling  directors,  void ; 
Corey  v.  Wadsworth,  118  Ala.  526,  44  L.  R.  A.  779,  footnote  p.  706,  25  So.  503, 
sustaining  preference  to  stockholder,  director,  and  president  of  insolvent  corpora- 
tion; Gay  v.  Brierfield  Coal  &  I.  Co.  (omitted  from  official  report  in  94  Ala.  332), 
16  L.  R.  A.  576,  11  So.  353,  holding  paid-in  capital  stock,  pledge  in  trust  pri- 
marily for  security  of  all  creditors;  Ingwersen  Bros.  v.  Edgecombe,  42  Xeb.  744, 
60  X.  W.  1032,  and  W.  P.  Xoble  Mercantile  Co.  v.  Mount  Pleasant  Co-op.  Inst.  12 
Utah,  235,  42  Pac.  S69,  holding  preference  of  director  of  insolvent  corporation 
over  other  creditors  void;  Adams  &  W.  Co.  v.  Deyette,  8  S.  D.  147,  31  L.  R.  A. 
508,  footnote  p.  497,  59  Am.  St.  Rep.  751,  65  X.  W.  471  (dissenting  opinion),  ma- 
jority denying  right  to  prefer  debt  for  money  borrowed  by  corporation  to  pur- 
chase its  own  stock;  Lyons  Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  86  Tex. 
165,  22  L.  R.  A.  815,  holding  preferential  deed  of  trust  by  private  trading  cor- 
poration after  insolvency  void  as  against  unsecured  creditors;  State  v.  Bank  of 
Ogalalla,  65  Xeb.  24,  90  X.  W.  961,  holding  certificates  of  deposit  issued  to  stock- 
holders of  insolvent  bank  void  as  to  creditors;  City  Bank  &  T.  Co.  v.  Leonard, 
168  Ala.  413,  53  So.  71,  holding  that  martgagee  of  property  of  corporation  may 
intervene  in  suit  against  corporation  seeking  decree  adjudging  it  insolvent  and 
declaring  its  property  to  be  trust  fund  for  creditors,  and  ask  court  to  protect 
•its  right  to  mortgaged  property;  City  Xat.  Bank  v.  Goshen  Woolen  M.  Co.  35 
Ind.  App.  580,  69  N.  E.  206,  holding  the  directors,  who  are  also  creditors,  of  an 
insolvent  corporation  cannot  prefer  themselves  in  a  deed  of  assignment  of  such 
corporation  after  insolvency,  when  their  votes  are  necessary  to  make  such 
preference. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265,  which 
.holds  valid,  securities  given  to  directors  by  insolvent  going  concern  t?  obtain 
money  loaned  at  same  time;  American  Exch.  Xat.  Bank  v.  Ward,  55  L.  R.  A.  356, 
which  sustains  chattel  mortgage  to  secure  just  demands  of  directors  of  insolvent 
-corporation;  Xational  Wall  Paper  Co.  v.  Columbia  Xat.  Bank,  56  L.  R.  A.  121, 
which  denies  right  to  prefer  debt  on  which  officers  and  directors  bound  as  sure- 
ties; Xappanee  Canning  Co.  v.  Reid,  M.  <£  Co.  59  L.  R.  A.  199,  which  sustains 
right  to  prefer  unsecured  claims  of  directors  and  obligations  on  which  they  are 
liable. 

Cited  in  notes  (69  L.R.A.)  136)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution;  (45 
Am.  St.  Rep.  832,  835,  57  Am.  St.  Rep.  65,  76,  78)  on  preferences  by  insolvent 
corporations;  (7  Eng.  Rul.  Cas.  409)  on  power  of  corporation  to  issue  fully  paid 
«p  stock  and  debentures  at  a  discount. 

Distinguished  in  Mary  Lee  Coal  &  R.  Co.  v.  Knox,  110  Ala.  637,  19  So.  67,  up- 
holding preference  of  creditor  corporation  by  going  debtor  corporation,  directors 
and  stockholders  of  both  being  same  persons;  American  Xat.  Bank  v.  Dallas  Tin- 
ware Mfg.  Co.  15  Tex.  Civ.  App.  635,  39  S.  W.  955,  upholding  right  to  acquire 
"preference  by  attachment  on  assets  of  going,  although  insolvent,  corporation; 
•Smith-Dimmick  Lumber  Co.  v.  Teague,  119  Ala.  393,  24  So.  4,  holding  that  re- 
lief from  mortgages  as  improper  preferences  will  not  be  granted  where  not  de- 
manded on  ground  of  such  preference. 
Allegation  of  insolvency. 

Distinguished  in  Coal  City  Coal  &  Coke  Co.  v.  Hazard  Powder  Co.  108  Ala.  223, 
19  So.  392,  holding  allegation  that  alleged  fraudulent  grantor  is  and  was  insol- 
vent at  time  of  grant,  sufficient  allegation  of  insolvency. 
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When  corporation  is  insolvent. 

Cited  in  State  v.  Cramer,  20  Idaho,  657,  119  Pac.  30,  holding  that  word  "m- 
. solvent"  as  used  in  code  in  relation  to  banks  means  that  bank  is  insolvent  when 
its  assets  are  of  such  character  that  it  is  unable  to  meet  demands  made  upon 
it  in  ordinary  course  of  business;  Steigerwalt-  v.  Rife,  15  Lane.  L.  Rev.  279, 
holding  that  corporation  is  insolvent  when  assets  are  insufficient  to  pay  debts 
.and  it  has  ceased  to  do  business;  Utica  Fire  Alarm  Teleg.  Co.  v.  Waggoner  Watch- 
man Clock  Co.  166  Mich.  627,  132  N.  W.  502,  holding  that  agreement  by  one 
corporation  with  another  permitting  latter  to  manufacture  and  sell  products 
which  corporation  proposed  to  produce  did  not  constitute  such  corporation 
going  concern;  Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  355,  113  Pac.  668 
(dissenting  opinion),  on  meaning  of  "going  concern"  as  corporation  still  prose- 
cuting its  business  with  prospect  and  expectation  of  continuing  to  do  so  even 
though  assets  insufficient  to  pay  debts. 

.23  L.  R.  A.  622,  STROUSE  v.  LEIPF,  101  Ala.  433,  46  Am.  St.  Rep.  122,  14  So. 

667. 
Contracts  and  torts  of  married  woman. 

Cited  in  Burch  v.  Lowary,  131  Iowa,  722,  117  Am.  St.  Rep.  443,  109  N.  W. 
282,  holding  a  married  woman  permitting  the  dogs  of  her  husband  to  remain 
upon  the  home  premises,  the  legal  title  of  which  is  in  her,  not  liable  as  owner 
of  the  dogs  for  injuries  caused  by  them ;  Strauss  v.  Glass,  108  Ala.  549,  18  So. 
526,  holding  under  statute  wife  has  no  capacity  to  contract  except  in  writing  and 
-with  the  written  assent  of  her  husband. 

Cited  in  notes  (30  L.R.A.  521)  on  liability  of  husband  and  wife  for  wife's 
i-libel  and  slander;  (14  L.R.A. (N.S.)  1006)  on  effect  of  married  women's  acts 
upon  husband's  liability  for  wife's  torts;  (19  L.R.A. (N.S.)  531,  532)  on  liability 
of  married  woman  for  use  and  safety  of  premises  owned  by  her;  (92  Am.  St. 
Rep.  170)  on  liability  of  husband  for  torts  of  wife;  (131  Am.  St.  Rep.  157,  159) 
on  liability  of  married  women  for  torts. 

Distinguished  in  Graham  v.  Tucker,  56  Fla.  314,  19  L.R.A. (N.S.)  534,  131  Am. 
St.  Rep.  124,  47  So.  563,  holding  under  laws  of  Florida  married  woman  not  liable 
for  torts  committed  in  connection  with  the  separate  estate. 

Qualified  and  held  obiter  in  Strauss  v.  Glass,  108  Ala.  549,  18  So.  526,  holding 
that  married  woman  not  engaged  in  trade  or  business,  without  power  to  make 
verbal  contract,  either  with  or  without  husband's  consent. 
Liability  for  harboring'  vicious  il«».«. 

Cited  in  Speckmann  v.  Kreig.  79  Mo.  App.  381,  holding  that  knowingly  keeping 
vicious  dog  is  at  owner's  peril;  Ayers  v.  Macoughtry,  29  Okla.  409,  37  L.R.A. 
(N.S.)  872,  117  Pac.  1088,  holding  that  keeping  of  dog  with  knowledge  on  part 
of  owner  or  his  wife  that  same  had  bitten  several  persons  renders  owner  liable 
for  injury  by  dog. 

Cited  in  footnotes  to  Martinez  v.  Bernhard,  55  L.  R.  A.  671,  which  denies  lia- 
bility for  bite  by  dog  not  known  to  bite  before;  Crovvley  v.  Groonell,  55  L.  R. 
A.  876,  which  holds  owner  liable  for  assault  by  dog,  due  to  known  playful  pro- 
pensity. 

Cited  in  notes   (6  L.R.A. (N.S.)   1166)   on  liability  for  injury  by  animal  known 
to  be  dangerous,   in  absence  of  negligence;    (24  L.R.A. (N.S.)    460)    on   scienter 
necessary  to  owner's  liability  for  injury  by  dog;    (2  Brit.  Rul.  Cas.  20)    on  lia- 
bility of  keeper  of  dangerous  animal  in  absence  of  negligence  on  his  part. 
Pleadinjer  inconsistent  defenses. 

Cited  in  note   (48  L.  R.  A.  197,  209)   on  right  to  plead  inconsistent  defenses. 
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23  L.  R.  A.  628,  McXEILL  v.  HAGERTY,  51  Ohio  St.  255,  37  N.  E.  526. 
Insolvent    estates. 

Cited  in  Havens  v.  Horton,  53  Ohio  St.  345,  41  X.  E.  253,  holding  jurisdiction 
of  probate  court  under  deed  of  assignment  not  ousted  by  action  by  mortgagee  to 
foreclose  mortgage ;  Wambaugh  v.  Xorthwestern  Mut.  L.  Ins.  Co.  59  Ohio  St. 
246,  52  X.  E.  839,  holding  that  legal  title  to  property  upon  removal  of  assignee 
and  appointment  of  trustee  vests  in  latter;  Re  Pettibone  Mfg.  Co.  3  Ohio  X.  P. 
43,  upholding  jurisdiction  of  probate  court  or  its  successor  to  entertain  petition 
to  set  aside  assignment  of  claim  against  insolvent  estate,  induced  by  fraud;  Re 
Jones,  5  Ohio  X.  P.  107,  holding  deed  conveying  all  of  grantor's  property  for 
creditor's,  ordinary  deed  of  assignment;  Re  Jackson  Brewing  Co.  4  Ohio  X.  P. 
244,  holding  personal  property  in  hands  of  general  assignee  not  taxable,  although 
assignor's  business  continued  by  assignee;  Sandheger  v.  Banner  Brewing  Co.  6 
Ohio  X.  Y.  411,  upholding  right  of  county  treasurer  to  collect  taxes  on  personal 
property  in  receiver's  hands. 

Distinguished  in  French  v.  Bobe,  64  Ohio  St.  338,  60  X.  E.  292,  holding  personal 
property  in  hands  of  assignee,  held  for  manufacturing  purposes,  not  exempt  from 
taxation;  Re  Robb,  5  Ohio  X.  P.  53,  holding  funds  of  insolvent  estate  in  hands 
of  administrator  subject  to  taxation;  Baker  v.  French,  18  Ohio  C.  C.  422,  hold- 
ing real  estate  in  hands  of  general  assignee  not  exempt  from  taxation. 
Taxation  of  property  of  insolvent. 

Cited  in  Re  Boyd,  138  Iowa,  590,  17  L.P.A.(X.S.)  1220.  116  X.  W.  700,  holding 
referee  in  partition  appointed  by  court  not  personally  liable  for  taxes  on  con- 
tracts for  sale  of  land  made  by  him,  he  having  no  pecuniary  interest  therein; 
Re  Robb,  5  Ohio  X.  P.  53,  5  Ohio  S.  &  C.  P.  Dec.  229,  holding  fund  in  hands  of 
administrator  of  insolvent  estate  is  taxable;  Gregg  v.  Hammond,  4  Ohio  X.  P.. 
X.  S.  216,  16  Ohio  S.  &  C.  P.  Dec.  550,  holding  funds  in  bank  to  credit  of  ad- 
ministrators resulting  from  sale  of  intestate's  real  estate  to  pay  debts,  out  of 
which  mortgagees  have  been  ordered  paid  are  taxable. 

Distinguished  in  Myers  v.  Com.  110  Va.  602,  66  S.  E.  824,  holding  under  stat- 
utes money  arising  from  sale  of  debtor's  personal  property  at  suit  of  creditors  is 
amenable  to  taxes  before  report  of  debts  has  been  made. 
Jurisdiction    of    estate    of    insolvent.. 

Cited  in  Union  Sav.  Bank  &  T.  Co.  v.  Pike  Bldg.  Co.  1  Ohio  X.  P.  X.  S.  457,  14 
Ohio  S.  &  C.  P.  Dec.  404,  on  exclusiveness  of  jurisdiction  of  probate  court  over 
property  of  debtor  making  assignment  therein;  Adlard  v.  Stockstill,  5  Ohio  X.  P. 
488,  5  Ohio  S.  &  C.  P.  Dec.  495,  holding  probate  court  has  jurisdiction  to  reform 
mortgage  in  action  by  assignee  to  sell  real  estate  of  assignor  and  mortgage  may 
be  reformed  after  property  has  passed  into  hands  of  assignee  for  benefit  of 
creditors ;  Re  Jones,  5  Ohio  S.  &  C.  P.  Dec.  240,  holding  that  probate  court  has 
jurisdiction  of  proceeding  to  remove  assignee  for  creditors. 
Time  of  passing  of  title  by  assignment  for  creditors. 

Cited  in  Mansfield  Sav.  Bank  v.  Post,   32  Ohio  S.  &  C.  P.  Dec.  242,  holding 
assignment  which  by  operation  of  law  is  fraudulent  as  to  creditors  takes  effect 
as   assignment   in   trust   for   benefit   of   creditors   from   the  date   thereof   rather 
than  the  time  the  fraud  is  discovered. 
Creditor's  rights  in   insolvent's   property. 

Cited  in  Jelke  v.  Stallo,  1  Ohio  X.  P.  30,  1  Ohio  S.  &  C.  P.  Dec.  51,  holding 
creditor  is  entitled  to  allowance  of  claim  as  it  stood  at  date  of  assignment  for 
benefit  of  creditors  and  to  receive  dividends  on  whole  claim,  though  subsequent 
to  assignment  claim  was  reduced  by  application  of  proceeds  of  mortgaged 
property. 
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Taxation   of   bonds. 

Distinguished  in  Tafcl  v.  Lewis,  75  Ohio  St.  395,  78  N.  E.  1003,  holding  that 
bonds  coming  into  the  possession  of  a  r5sident  executor  by  appointment  by 
the  local  court  are  taxable  at  his  residence  though  the  testator  was  a  non-resi- 
dent at  his  death,  as  are  the  devisees. 

23  L.  R.  A.  632,  RHODES  v.  WALSH,  55  Minn.  542,  57  N.  W.  212. 

Report  of  later  appeal  in  58  Minn.  200,  59  N.  W.  1000. 
Privileges  from  service  of  process  or  arrest. 

Cited  in  State  ex  rel.  Isenring  v.  Polachcck,  101  Wis.  434,  77  N.  W.  708,  hold- 
ing exemption  of  legislator  from  arrest  a  mere  personal  privilege,  entitling  him  to 
discharge  on  pleading  it;  Berlet  v.  Weary,  67  Neb.  84,  60  L.R.A.  613,  footnote  p. 
609,  93  N.  W.  238,  authorizing  service  of  summons  on  member  of  legislature  dur- 
ing legislative  session;  Greenleaf  v.  People's  Bank,  133  N.  C.  300,  63  L.R.A.  503, 
98  Am.  St.  Rep.  709,  45  S.  E.  638,  upholding  service  of  summons  on  nonresident 
attorney  in  state  representing  clients  in  matter  pending  in  Federal  court; 
Berlet  v.  Weary,  67  Neb.  84,  60  L.R.A.  613,  108  Am.  St.  Rep.  616,  93  N.  W. 
238,  2  Ann.  Cas.  610,  holding  that  a  member  of  the  legislature  is  not  exempt 
from  the  service  of  civil  process,  during  a  session. 

Cited  in  footnote  to  Worth  v.  Norton,  45  L.  R.  A.  563,  which  denies  privilege 
from  service  in  civil  action  to  Congressman  absent  on  private  business. 

Cited  in  notes  (76  Am.  St.  Rep.  535)  on  exemption  from  service  of  civil 
process;  (52  L.  ed.  U.  S.  279)  on  privilege  of  members  of  Congress  from  suit. 

Disapproved  in  effect  in  Central  Trust  Co.  v.  Milwaukee  Street  R.  Co.  74  Fed. 
•444,  setting  aside  service  of  subpoena  on  attorney  coming  within  jurisdiction  on 
business  of  client,  made  before  he  had  had  reasonable  time  to  depart. 

23  L.  R.  A.  639,  OAKDALE  MFG.  CO.  v.  GARST,  18  R.  I.  484,  49  Am.  St.  Rep. 

784,  28  Atl.  973. 
Contracts  in  restraint  of  trade. 

Cited  in  Tillinghast  v.  Boothby,  20  R.  I.  60,  37  Atl.  344,  upholding  contract  not 
to  practise  dentistry  in  specified  county;  Lanzit  v.  J.  W.  Sefton  Mfg.  Co.  83 
111.  App.  179,  upholding  portion  of  contract  in  restraint  of  trade,  in  so  far  as 
it  limited  operation  to  two  states  named;  Anchor  Electric  Co.  v.  Hawkes,  171 
Mass.  106,  41  L.  R.  A.  192,  68  Am.  St.  Rep.  403,  50  N.  E.  509,  upholding  agree- 
ment by  officers  of  corporation  not  to  engage  in  business  for  five  years;  Ander- 
son v.  Rowland,  18  Tex.  Civ.  App.  462,  44  S.  W.  911,  upholding  validity  of  deed 
binding  grantor  not  to  permit  running  of  saloon  in  same  block  for  five  years; 
Artistic  Porcelain  Co.  v.  Boch,  76  N.  J.  Eq.  537,  74  Atl.  680,  holding  that  provid- 
ing that  covenantor  will  not  engage  in  manufacture  or  sale  of  white  porcelain 
knobs,  for  period  of  approximately  five  years  is  reasonable;  Prame  v.  Ferrell, 
92  C.  C.  A.  374,  166  Fed.  705,  holding  contract  in  partial  restraint  of  trade 
reasonable  and  valid;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  47,  87  N.  E.  823,  18! 
Ann.  Cas.  1146,  holding  anti-trust  act  prohibiting  contracts  and  combinations 
in  restraint  of  trade  does  not  deny  the  equal  protection  of  the  laws;  State  v. 
Eastern  Coal  Co.  29  R.  I.  262,  132  Am.  St.  Rep.  817,  70  Atl.  1,  holding  that  the 
test  of  an  illegal  monopoly  is  the  restraint  of  trade  to  the  detriment  of  the 
public,  and  not  every  combination  is  illegal ;  Multer  v.  Knibbs,  193  Mass.  358, 
9  L.R.A.  (N.S.)  322,  79  N.  E.  762,  9  Ann.  Cas.  958,  holding  that  a  reasonable 
restraint  upon  another  selling  his  business  and  good-will,  not  to  commence  busi- 
ness again,  is  valid. 

Cited  in  footnotes  to  Kramer  v.  Old,  34  L.  R.  A.  389,  which  sustains  contract 
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restricting  seller  from  engaging  in  milling  business  in  vicinity  of  certain  city; 
Clark  v.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease  of  manufacturing 
machinery  with  agreement  against  lessor  engaging  in  business  for  five  years; 
Bancroft  v.  Union  Embossing  Co.  64  L.  R.  A.  298,  which  sustains  contract  by 
one  selling  right  to  manufacture  and  sell  machine  invented  by  him  not  to  make, 
or  transfer  to  others  right  to  make,  such  machines;  Eugene  Dietzgen  Co.  v. 
Kokosky,  66  L.R.A.  503,  which  sustains  right  to  injunction  against  member 
of  former  partnership  agreeing  on  sale  of  business  not  to  engage  directly  or  in- 
directly in  competitive  business  within  specified  city  for  designated  period  from 
continuing  in  rival  business  into  which  he  entered  in  violation  of  such  agree- 
ment. 

Cited  in  notes  (15  L.R.A.  (N.S.)  849)  on  validity  of  agreement  not  to  com- 
pete, ancillary  to  sale  or  lease,  as  affected  by  covenantee's  purpose  to  procure 
monopoly;  (24  L.R.A.  (N.S.)  920,  923)  on  validity  of  agreement  in  restraint 
of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial 
scope;  (74  Am.  St.  Rep.  238,  241)  on  combinations  constituting  unlawful 
trusts;  (52  L.  ed.  U.  S.  867)  on  validity  of  agreement  not  to  compete,  ancillary 
to  sale  or  lease  of  property,  as  affected  by  covenantee's  purpose  to  procure  a 
monopoly. 
Recognition  or  exclusion  of  foreign  corporations. 

Cited  in  Stephenson  v.  Dodson,  11  North.  Co.  Rep.  54,  holding  that  members 
of  unregistered  foreign  corporation  having  office  and  doing  business  here,  are 
not  liable  as  partners  on  bonds  issued  under  corporate  seal ;  State  ex  rel.  Brown 
Contracting  &  Bldg.  Co.  v.  Cook,  181  Mo.  608,  80  S.  W.  929,  holding  so  long  as 
a  corporation  organized  under  the  laws  of  another  state  by  citizens  resident 
within  this  state  pursues  a  lawful  business  and  violates  no  law  of  this  state, 
the  Secretary  of  State  cannot  refuse  it  a  license  to  do  business  in  this  state. 

Cited  in  note  (24  L.  R.  A.  292)  on  recognition  or  exclusion  of  foreign  corpo- 
rations. 

23  L.  R.  A.  642,  YOUNG  v.  YOUNG,  89  Va.  675,  17  S.  E.  470. 
Contingent  and  expectant  interests  in  property. 

Cited  in  Methodist-Protestant  Church  v.  Young,  130  N.  C.  13,  40  S.  E.  691, 
holding  testator  and  daughter  without  interest  in  land  so  that  it  could  be  willed 
at  their  death,  where  church  had  received  the  fee  subject  to  condition  which 
was  not  broken  until  after  their  death ;  Perrigo  v.  Milwaukee,  92  Wis.  242,  65 
N.  W.  1025,  holding  expectancy  of  payment  of  balance  of  purchase  price  of  land 
sold  city  not  taxable;  Howbert  v.  Cauthorn.  100  Va.  658,  42  S.  E.  683,  holding 
contingent  remainder  not  subject  to  attachment  for  debt;  Nichols  v.  Guthrie,  109 
Tenn.  541,  73  S.  W.  107,  and  Taylor  v.  Taylor,  118  Iowa,  416,  92  N.  W.  71, 
holding  contingent  interest  in  land  not  subject  to  levy  and  sale  under  execution, 
and  referring  particularly  to  annotation  in  23  L.  R.  A.  642;  McDonald  v.  Bayard 
Sav.  Bank,  123  Iowa,  418,  98  N.  W.  1025,  holding,  under  statute,  that  contin- 
gent interest  in  estate  may  be  conveyed  by  deed;  Smith  v.  Smith,  112  Va.  621, 
72  S.  E.  119,  holding  that  under  statute,  devisees  of  land  have  right  to  re- 
linquish their  contingent  interests  therein;  Moore  v.  Sharpe,  91  Ark.  417,  23 
L.R.A. (N.S.)  942,  121  S.  W.  341,  holding  under  statute  right  of  re-entry  after 
condition  broken  is  assignable;  Wilson  v.  Langhorne,  102  Va.  640,  47  S.  E.  871, 
holding  under  statute  contingent  remainder  may  be  transferred  by  deed  or  will, 
Hartigan  v.  Hartigan,  65  W.  Va.  475,  131  Am.  St.  Rep.  973,  64  S.  E.  726,  17 
Ann.  Cas.  728,  holding  within  the  meaning  of  the  word  "interest"  there  is 
usually  embraced  a  mere  contingent  or  inchoate  interest. 

Cited  in  footnotes  to  Chase  v.  York  County  Sav.  Bank,  32  L.  R.  A.  785,  which 
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holds  interest  in  trust  for  division  of  proceeds  of  sales  not  subject  to  levy; 
Hardy  v.  Gunn,  45  L.  R.  A.  804,  which  holds  homestead  not  subject  to  execution 
on  judgment  for  use  and  occupation  of  other  land. 

Cited  in  notes  (32  L.  R.  A.  595)  on  validity  of  transaction  between  heir  and 
ancestor,  relating  to  former's  expectancy;  (27  L.R.A. (N.S.)  457)  on  what  con- 
tingent interest  may  be  reached  by  creditors'  bill;  (30  L.R.A.  (N.S.)  115)  on 
expectant  and  contingent  interests  in  realty  as  subject  of  attachment  or  exe- 
cution; (35  L.R.A. (N.S.)  766)  on  effect  of  conveyance  of  land  held  adversely. 

23  L.  R.  A.  650,  O'CONNOR  v.  WALTER,  37  Neb.  267,  40  Am.  St.  Rep.  486, 

55  N.  W.  867. 
Evasion  of  exemption  laws  of  ilebtor's   domicil. 

Cited  in  Singer  Mfg.  Co.  v.  Fleming,  39  Neb.  691,  23  L.  R.  A.  214,  42  Am.. 
St.  Rep.  613,  58  N.  W.  226,  holding  wages  due  citizens  of  Nebraska,  garnished 
in  foreign  state,  recoverable  under  statute;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm, 
174  U.  S.  718,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep.  797,  holding  that  full  faith  should! 
be  given  garnishment  proceedings  begun  in  courts  of  foreign  states. 

Cited  in  notes    (36  L-  R-  A.  582)    on  debtor's  right  of  action  against  creditor 
for  collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  their 
domicil;    (47  L.  R.  A.  134)   on  effect  of  judgment  against  garnishee  to  merge  or 
satisfy  liability  of  principal  debtor. 
Liability   of   plaintiff    in    execution   for   wrongful    levy. 

Cited  in  Parketon  v.  Pugsley,  142  Mo.  App.  547,  121  S.  W.  789,  holding  ta 
sustain  an  action  against  execution  plaintiff  for  directing  an  officer  to  levy  and 
sell  property  which  is  exempt  if  such  property  is  not  specifically  exempted  by 
statute,  it  is  essential  for  it  to  be  brought  within  the  protection  of  the  statute 
by  performance  of  necessary  antecedent  acts  on  part  of  execution  defendant. 
Garnishment  as  satisfaction  of  debt. 

Cited  in  note  (77  Am.  St.  Rep.  545)  on  garnishment  as  satisfaction  oi 
principal  debt. 

23  L.  R.  A.  652,  FIDELITY  &  D.  CO.  v.  HAINES,  78  Md.  454,  28  Atl.  393. 
Statutes  requiring  trustees  to  file  bonds. 

Cited  in  Talbott  v.  Leatherbury,  92  Md.  169,  48  Atl.  733,  holding  deed  to  holi 
until  given  time  and  convey  to  cestuis  que  trusts,  with  incidental  power  of 
sale,  not  within  statute  requiring  trustee  to  file  bond;  Keane  v.  Chamberlain,. 
14  App.  D.  C.  107,  holding  passing  of  title  to  land  in  foreign  state  to  assignee 
subject  to  statute  requiring  filing  of  approved  bond. 

Distinguished  in  Moore  v.  Land  Title  &  T.  Co.  82  Md.  290,  33  Atl.  641,  hold- 
ing statute  requiring  general  assignee  to  file  approved  bond  not  applicable  to 
nonresident  conveying  personal  property  in  state. 
Availability   of  counterclaim. 

Cited  in  note   (18  L.R.A.  (N.S.)   603)  on  right  of  surety  or  principal  to  inter- 
pose independent  cause  of  action  in  favor  of  latter  as  defense  or  counterclaim. 
Setoff   or  recoupment. 

Cited  in  American  Towing  Lightering  Co.  v.  Baker-Whiteley  Coal  Co.  Ill 
Md.  523,  75  Atl.  341,  as  to  when  recoupment  will  be  allowed;  Richardson  v^ 
Anderson,  109  Md.  648,  25  L.R.A. (N.S.)  399,  130  Am.  St.  Rep.  543,  72  Atl.  485, 
holding  claim  not  due  till  after  assignment  cannot  be  set  off  against  assignee 
in  insolvency. 

Cited  in  note  (47  Am.  St.  Rep.  579,  593,  595)  on  equitable  set-off  after  in- 
solvency. 
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23  L.  R.  A.  654,  CHICAGO  &  N.  W.  R.  CO.  v.  PRESCOTT,  8  C.  C.  A.  109,   19 

U.  S.  App.  291,  59  Fed.  237. 
Proximate  cause  oi   injury. 

Cited  in  Meisner  v.  Dillon,  29  Mont.  121,  74  Pac.  130,  holding  that  where  of 
two  concurring  causes  one  is  the  result  of  defendant's  negligence  and  the  other 
is  not  the  fault  of  either  party,  defendant  will  be  held  liable. 

Cited  in  footnote  to  Shields  v.  Louisville  &  N.  R.  Co.  27  L.  R.  A.  680,  which 
holds  obstruction  of  highway  by  excursion  train  not  proximate  cause  of  injury 
to  travelers  on  highway  by  passenger's  misconduct. 

Cited  in  note    (20  L.R.A.  (X.S.)    742)    on   obstruction  in   street  as   proximate 
cause  of  injury  resulting  from  fright  of  horse. 
Duty    of    traveler    to    look    at    railroad    crossings. 

Cited  in  Erie  R.  Co.  v.  Schultz,  106  C.  C.  A.  23,  183  Fed.  675,  holding  that 
man  driving  loaded  wagon  about  to  cross  railroad  tracks,  for  whom  safety  gates 
were  opened,  discharges  his  legal  duty,  if  he  uses  senses  of  sight  and  hearing 
for  his  protection;  Texas  C.  R.  Co.  v.  Randall,  51  Tex.  Civ.  App.  252,  113  X. 
W.  180,  holding  that  person  is  not  necessarily  guilty  of  contributory  negligence 
in  attempting  to  drive  shying  horse  over  defective  railroad  crossing  partially 
obstructed  by  box  car. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  that  failure  to  look  when  within  30  feet  of  track  does  not  prevent  recov- 
ery; Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look 
for  train  when  within  35  feet  of  track,  negligence. 

Cited  in  note  (11  L.R.A.  (N.S.)  966)  on  negligence  in  passing  in  front  of 
engine  or  cars  standing  near  street  crossing. 

Distinguished  in  Tiffin  v.  St.  Louis  I.  M.  &  S.  R.  Co.  78  Ark.  61,  93  S.  W.  564, 
on  act  of  agent  of  company  in  putting  plaintiff  off  his  guard  as  excusing  con- 
tributory  negligence. 
Question*   for   jury. 

Cited  in  Lundeen  v.  Livingston  Electric  Light  Co.  17  Mont.  37,  41  Pac.  995, 
holding  question  whether  post  and  guy  wire  obstruct  use  of  street,  for  jury; 
Laible  v.  New  York  C.  &  H.  R.  R.  Co.  13  App.  Div.  580,  43  N.  Y.  Supp.  1003, 
holding  question  whether  carriers  negligently  obstructed  highway  and  exer- 
cised due  care  in  operation  of  trains,  for  jury;  Dieckmann  v.  Chicago  &  X.  W. 
R.  Co.  145  Iowa,  274,  31  L.R.A. (X.S.)  349,  139  Am.  St.  Rep.  420,  121  X.  W. 
676,  holding  that  contributory  negligence  of  passenger  in  attempting  to  cross 
track  at  night  to  board  train  after  it  is  announced  and  approaching,  is  for 
jury. 
Knowledge  of  defect  as  proof  of  contributory  negligence. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Grisom,  36  Tex.  Civ.  App.  631,  82  S.  W. 
671,  holding  doctrine  of  assumed  risk  inapplicable  where  plaintiff  who  was  not 
a  railway  employee  attempted  to  pass  between  cars  negligently  left  on  crossing: 
Ft.  Worth  &  R.  G.  Co.  v.  Morris,  45  Tex.  Civ.  App.  601,  101  S.  w!  1038,  hold- 
ing that  plaintiff  was  not  per  se  guilty  of  contributory  negligence  in  attempt- 
ing to  drive  a  nervous  horse  past  a  car  negligently  left  in  street;  Wiens  v. 
Ebel,  69  Kan.  705,  77  Pac.  553,  holding  plaintiff  not  guilty  of  contributory 
negligence  pe  se  in  walking  into  excavation  in  sidewalk  where  no  guards  or 
warnings  were  placed,  although  she  had  previous  knowledge  of  the  excavation. 

Cited  in  footnote  to  Wheat  v.  St.  Louis,  64  L.  R.  A.  292,  which  holds  recovery 
for  injury  due  to  overturning  of  wagon  by  driving  on  manhole  projecting  above 
surface  of  street,  prevented  by  knowledge  of  injured  person  of  its  existence. 
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Liability  for  obstruction   of  street   by  railroad. 

Cited  in  note  (20  L.R.A.  (N.S.)  625)  on  liability  of  municipality  for  obstruc- 
tion of  street  by  railroad. 

23  L.  R.  A.  658,  HICKMAN  v.  KANSAS,  120  Mo.  110,  42  Am.  St.  Rep.  684,  25 

S.  W.  225. 
Self-executing    constitutional    provisions. 

Cited  in  State  v.  Kyle,  166  Mo.  302,  56  L.  R.  A.  120,  footnote  p.  115,  65  S. 
W.  763,  holding  self-operating,  constitutional  amendment  for  criminal  prosecu- 
tion by  indictment  or  information  only;  Ex  parte  McNaught,  23  Okla.  293,  100 
Pac.  27,  Affirming  1  Okla.  trim.  Rep.  557,  99  Pac.  241,  holding  same;  Ex  parte 
Show,  4  Okla.  Crim.  Rep.  429,  113  Pac.  1062,  holding  that  section  4a  of  article  3, 
of  constitution,  prescribing  educational  qualification  for  certain  voters,  is  self- 
executing;  State  ex  rel.  Stringfellow  v.  Chouteau  County,  42  Mont.  76,  111  Pac. 
144,  holding  that  provision  in  constitution  that  no  county  seat  shall  be  removed 
unless  upon  vote  of  majority  of  electors  is  so  far  as  it  relates  to  vote  required, 
self-executing;  McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  549,  132  S.  W.  1076,  hold- 
ing that  if  right  is  created  by  constitution  it  can  be  enforced  without  legislative 
action;  Johnson  v.  St.  Louis,  137  Fed.  441,  holding  constitutional  provision 
that  "private  property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation,"  self-executing;  Stevens  v.  Benson,  50  Or.  275,  91  Pac.  577,  hold- 
ing constitutional  provision  reserving  to  the  people  initiative  and  referendum 
powers,  and  providing  for  submission  of  legislation  to  voters,  is  self-executing. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which 
holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self -executing ;  Criswell  v.  Montana  C.  R.  Co.  33  L.  R.  A.  554,  which  holds 
act  imposing  liability  on  domestic  railroad  companies  for  fellow  servant's  neg- 
ligence abrogated  by  adopting  Constitution  prohibiting  special  privileges  to  for- 
eign corporations;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  393,  which  holds 
constitutional  provision  that  employee's  knowledge  of  defect  shall  be  no  defense 
to  action  for  injury,  self-executing. 
Cumulative  remedies. 

Cited  in  Smith  v.  St  Joseph,  122  Mo.  646,  27  S.  W.  344,  holding  failure  to 
appropriate  money  for  damages  to  abutting  owner  by  change  of  street  grade  as 
required  by  statute,  no  defense  to  action  therefor;  Markowitz  v.  Kansas  City, 
125  Mo.  489,  46  Am.  St.  Rep.  498,  28  S.  W.  642,  holding  statutory  remedy  to 
ascertain  damages  by  reason  of  changed  street  grade  not  exclusive;  MacMurray- 
Judge  Architectural  Iron  Co.  v.  St.  Louis,  138  Mo.  618,  39  S.  W.  467,  holding 
damages  not  recoverable  in  injunction  proceeding  restraining  city  from  chang- 
ing grade  of  street;  People's  R.  Co.  v.  Grand  Avenue  R.  Co.  149  Mo.  253,  50 
S.  W.  829,  holding  statutory  remedy,  if  adequate,  must  be  pursued,  where  new 
duty  or  cause  of  action  is  created  by  such  statute;  Bowles  v.  Abrahams,  65 
Mo.  App.  13,  holding  statutory  remedy  for  damage  by  animals  running  at  Jarge 
not  exclusive;  Walker  v.  Sedalia,  74  Mo.  App.  74,  upholding  common-law  right 
of  action,  independent  of  statute,  for  damages  to  abutting  owner  by  change  of 
street  grade;  Johnson  v.  Johnson,  72  Mo.  App.  390,  holding  heirs  not  prevented 
from  objecting  to  final  settlement  of  administrator's  accounts  because  of  cumu- 
lative remedy  on  bond;  St.  Louis  v.  Hollrah,  175  Mo.  85,  74  S.  W.  996,  holding 
common-law  action  for  necessaries  furnished  lunatic  not  taken  away  by  statute 
providing  for  presenting  such  claims  to  probate  court;  Walsh  v.  Association  of 
Master  Plumbers,  97  Mo.  App.  295,  71  S.  W.  455,  holding  prior  remedy  not  taken 
away  by  statute  providing  additional  remedy  for  combi nations  in  restraint  of 
L.R.A.  Au.  Vol.  III.— 73. 
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trade;  Blackwell,  E.  &  S.  W.  R.  Co.  &  St.  L.  &  S.  E.  R.  Co.  v.  Bebout,  19  Okla. 
72,  9  Pac.  877,  14  Ann.  Cas.  1145,  holding  after  a,  railroad  company  has  entered 
upon  private  lands  and  appropriated  its  right  of  way,  either  party  may  insti- 
tute condemnation  proceedings  to  ascertain  the  damages  or  the  land  owner  may 
sue  for  damages. 
Taking  or  damaging  private  property  for  public  nse. 

Cited  in  Ruckert  v.  Grand  Ave.  R.  Co.  163  Mo.  278,  63  S.  W.  814,  holding 
action  for  damages  for  laying  of  street  railway  not  maintainable  by  abutting 
owner,  unless  specially  injured;  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp-Stout  & 
Co.  Co.  160  Mo.  414,  61  S.  W.  300,  holding  rule  as  to  taking  of  property  for  pub- 
lic use  not  affected  by  addition  in  Constitution  of  words  "or  damaged;"  Waldron 
v.  Kansas  City,  69  Mo.  App.  52,  holding  failure  to  instruct  that  consequential 
damages  are  recoverable  only  for  material  change  of  grade,  immaterial  where 
evidence  showed  10-foot  cut;  Eachus  v.  Los  Angeles  Consol.  Electric  R.  Co.  103 
Cal.  621,  42  Am.  St.  Rep.  149,  37  Pac.  750,  holding  action  maintainable  by  abut- 
ting owner  against  railroad  for  damages  caused  by  excavation  in  street  in  front 
of  premises;  Paris  Fountain  Water  Co.  v.  Greenville,  53  S.  C.  89,  30  S.  E.  699, 
holding  damages  recoverable  by  water  company  for  change  of  grade  of  street; 
Blair  v.  Charleston,  43  W.  Va.  65,  35  L.  R.  A.  855,  footnote  p.  852,  64  Am.  St. 
Rep.  837,  26  S.  E.  341,  sustaining  right  of  purchaser  after  paper  grade  line 
established  to  recover  damages  for  change  of  grade;  Less  v.  Butte,  28  Mont.  32, 
61  L.  R.  A.  603,  footnote  p.  601,  98  Am.  St.  Rep.  545,  72  Pac.  140,  requiring 
compensation  for  injury  to  abutting  property  by  original  establishment  of  street 
grade;  Barfield  v.  Gleason,  111  Ky.  521,  63  S.  W.  964,  holding  ordinance  for  street 
improvement  not  void  because  of  failure  to  provide  for  compensation  for  in- 
jury to  abutting  property;  Whelan  v.  Plattsmouth,  87  Neb.  828,  128  N.  W.  520, 
to  the  point  that  request  by  abutting  owner  that  grading  of  street  be  performed 
in  workmanlike  manner  does  not  estop  him  from  recovering  damages;  Quinn  v. 
Columbia,  152  Mo.  App.  516,  133  S.  W.  663,  holding  that  abutting  property 
owner  has  redress  in  damages  where  there  is  material  change  of  grade  of  street 
from  natural  surface. 

Cited  in  footnotes  to  Ressegieu  v.  Sioux  City,  28  L.  R.  A.  389,  which  upholds 
right  to  recover  for  injury  to  building  by  change  of  street  grade,  established  by 
ordinance  only;  Searle  v.  Lead,  39  L.  R.  A.  345,  which  denies  right  to  grade- 
street  in  front  of  premises  without  making  compensation. 

Cited  in  notes  (67  L.R.A.  257;  37  L.R.A.  ( N.S. )  1152)  on  municipal  liability 
for  defective  plan  of  street  construction;  (68  L.R.A.  698)  on  liability  for  re- 
moval of  lateral  or  subjacent  support  of  land  in  its  natural  condition;  (28 
L.R.A. (N.S.)  970)  on  right  of  one  whose  property  taken  for  public  use  without 
consent  or  condemnation,  to  maintain  action  for  compensation  or  permanent 
damages;  (36  L.R.A.(N.S.)  1195,  1201)  on  liability  of  municipality  for  injury 
to  abutting  property  from  changing  street  grade  under  constitutional  provision 
against  "damaging"  private  property  for  public  use  without  compensation; 
(109  Am.  St.  Rep.  911)  on  what  constitutes  "damage"  to  property  within  pro- 
vision that  property  shall  not  be  taken  or  damaged  for  public  use  without  com- 
pensation. 

Distinguished  in  Johnson  v.  St.  Louis,  96  C.  C.  A.  617,  172  Fed.  36,  18  Ann.  Cas. 
949,   holding  under   constitution   of   Missouri   no  damages   can   be   recovered   by 
owner  of  adjoining  building  for  injury  caused  by  laying  sewer. 
Interference  with  vested  rights. 

Cited  in  Westport  v.  Mulholland,  159  Mo.  97,  53  L.  R.  A.  444,  60  S.  W.  77,. 
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Reversing   84   Mo.   App.   322,   holding   railroad   taken   into   city   on   extension  of 
limits  of  municipality  not  exempt  from  municipal   police  regulation. 
Rule   as   to   deduction   of   "benefits." 

Cited  in  Cole  v.  St.  Louis,  132  Mo.  640,  34  S.  W.  469,  holding  general  benefits 
not  deductible  from  damages  to  property  by  change  of  street  grade;  Hook  v, 
Chicago  &  A.  R.  Co.  133  Mo.  321,  34  S.  W.  549,  holding  that  greater  convenience 
of  access  of  people  to  other  local  road  leading  to  railroad  station  does  not  show 
peculiar  benefit  to  company  from  opening  of  highway  over  its  track;  St.  Louis, 
O.  H.  &  C.  R.  Co.  v.  Fowler,  142  Mo.  680,  44  S.  W.  771,  holding  switching  privi- 
leges which  railroad  is  bound  by  statute  to  provide  to  be  special  benefits;  Kent 
v.  St.  Joseph,  72  Mo.  App.  44,  holding  proper,  instruction  that  deductible  bene- 
fits are  such  as  especially  inured  to  plaintiff's  property;  Clay  v.  Board,  85  Mo, 
App.  242,  holding  substantial  damages,  less  special  benefits,  recoverable  against 
city  officers  changing  street  grade  without  ordinance  therefor;  Pochila  v.  Cal- 
vert,  W.  &  B.  Valley  R.  Co.  31  Tex.  Civ.  App.  400,  72  S.  W.  255,  holding  that 
benefits  not  peculiar  to  specific  property  cannot  be  deducted  from  damages 
caused  by  excavating  for  right  of  way;  Widman  Invest  Co.  v.  St.  Joseph,  191  Mo. 
467,  90  S.  W.  763,  holding  measure  of  damages  for  change  of  grade  of  street  is 
the  difference  in  value  of  the  property  before  and,  after  change  of  grade,  less  any 
special  benefit  not  common  to  all  the  property  in  the  neighborhood;  Manning  v. 
Shreveport,  119  La.  1050,  13  L.R.A.  (N.S.)  456,  44  So.  882,  holding  in  estimating 
damages  caused  by  grading  street  or  change  in  the  grade  benefits  resulting  there- 
from common  to  the  community  are  not  to  be  considered;  Fuess  v.  Kansas  City, 
191  Mo.  696,  90  S.  W.  1029,  holding  where  case  was  tried  by  property  owner  in. 
lower  court  on  the  theory  that  general  benefits  might  be  deducted  from  damages 
assessed  for  change  in  grade  of  street  the  property  owner  on  appeal  cannot  claim 
that  only  special  benefits  can  be  deducted. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes 
consideration  of  benefit  from  improvement  in  assessing  damages  from  cutting 
down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  deduct 
benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

Cited  in  note    (9  L.R.A. (N.S.)    803,  841)    on  right  to  set  off  benefits  against 
damages  on  condemnation. 
Measure  of  damages. 

Cited  in  Slattery  v.  St.  Louis,  120  Mo.  188,  25  S.  W.  521,  holding  as  meas- 
ure of  damages  caused  by  building  of  bridge,  difference  in  value  of  property 
before  and  after  injury;  Kansas  City  &  N.  Connecting  R.  Co.  v.  Shoemaker,  160 
Mo.  434,  61  S.  W.  205,  holding  failure  to  instruct  that  damage  not  difference 
between  market  value  of  land  before  and  after  taking  not  error;  Hampton  v. 
Kansas  City,  74  Mo.  App.  134,  holding  measure  of  damages  for  injury  to  abut- 
ting owner  by  change  of  street  grade,  to  be  injury  at  that  time;  McElroy  v. 
Kansas  City  &  I.  Air  Line,  172  Mo.  556,  72  S.  W.  913,  holding  measure  of  dam- 
ages for  taking  of  land  for  right  of  way  to  be  value  of  land  taken,  and  damage 
to  remainder,  less  benefits;  Smoot  v.  Kansas  City,  194  Mo.  525,  92  S.  W.  363r 
as  to  measure  of  damages  for  injury  to  real  property;  Kimball  v.  Salt  Lake 
City,  32  Utah,  258,  10  L.R.A. (N.S.)  485,  125  Am.  St.  Rep.  859,  90  Pac.  395,  hold- 
ing damages  for  change  in  grade  of  street  difference  in  value  before  and  after 
change,  less  direct  benefits;  Sallden  v.  Little  Falls,  102  Minn.  361,  13  L.R.A. 
(N.S.)  792,  120  Am.  St.  Rep.  635,  113  N.  W.  884,  holding  measure  of  damages  to 
abutting  owner  for  establishment  of  grade  of  street  is  difference  in  value  of 
property  before  and  after  grading,  except  where  the  cost  of  restoring  the  property/ 
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to  its  original  condition  with  reference  to  the  street  is  less  than  the  difference 
in  value,  in  which  case  the  cost  of  restoration  is  the  measure  of  damages. 
Disapproved  in  Swift  &  Co.  v.  Newport  News,  105  Va.  123,  3  L.R.A.(X.S-)  410, 

52  S.   E.   821,   holding   where   private   property   has   been   simply   damaged  by   a 
public  improvement,  but  no  part  thereof  has  been  taken,  the  measure  of  damages 
is  the  diminution  in  the  value  of  the  property  by  reason  of  the  improvement. 

23  L.  R.  A.  665,  VAN  MATRE  v.  SANKEY,  148  111.  536,  39  Am.  St.  Rep.  196,  36 

N.  E.  628. 
Effect    of    foreign    statutes,    judgments,    and    contracts. 

Cited  in  Firemen's  Ins.  Co.  v.  Thompson,  155  111.  209,  46  Am.  St.  Rep.  335, 
40  N.  E.  488,  holding  judgment  of  foreign  state  on  question  of  jurisdiction  can- 
not be  attacked  for  fraud;  binding  in  sister  state;  Bell  v.  Farwell,  176  111.  495, 
42  L.  R.  A.  807,  68  Am.  St.  Rep.  194,  54  N.  E.  346,  holding  construction  given 
foreign  statutes  by  foreign  courts  binding  in  sister  state;  Fred  Miller  Brewing 
Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  599,  82  Am.  St.  Rep.  529,  82  N.  W.  1023,  hold- 
ing default  judgment  in  compliance  with  ^Yisconsin  statutes  binding  elsewhere; 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  18,  59  L.  R.  A.  914,  93  Am.  St.  Rep.  782, 

53  Atl.  522,  holding  construction  of  statute  by  lower  courts  of  state  of  enact- 
ment not  binding  in  sister  state;    Wanamaker  v.   Poorbaugh,   91    111.   App.   561, 
holding  that  foreign  statutes  must  be  strict!}-  complied  with  where  constructive 
service  in  foreign  state  is  relied  on;   Schmaltz  v.  York  Mfg.  Co.  204  Pa.   18,  59 
L.  R.  A.  914,  93  Am.  St.  Rep.   782,   53  Atl.   522,   holding  that  construction  of 
statute  of  state  by  its  highest  tribunal  will  ordinarily  be  received  as  conclusive 
by  courts  of  other  states;  Reid,  M.  &  Co.  v.  Northern  Lumber  Co.  146  111.  App. 
37.5.   holding  that   when   the   statute   of  another   state   is   before   the   court,   the 
court  will  look  to  the  decisions  of  that  state  construing  it;   Equity  Mut.  F.  Ins. 
Corp.  v.  Murray,  131  Ky.  749,  115  S.  W.  816,  holding  a  capital  stock  note,  given 
to  a  mutual  fire  insurance  company,  executed  in  New  York  and  made  payable 
therein,  is  a  New  York  contract,  and  should  be  determined  by  laws  of  that  state. 

Cited   in  notes    (32  L.R.A.(N.S.)    934)    on  right  to  resist  judgment   of  sister 
state  on  around  of  fraud;    (39   Am.   St.  Rep.  230)    on  extraterritorial  effect  of 
adoption  of  children. 
Attack   upon   court's  jurisdiction. 

Cited  in  Swift  v.  Yanaway,  153  111.  203,  38  N.  E.  589,  holding  finding  of  court 
of  general  jurisdiction  as  to  its  jurisdiction  not  assailable  by  evidence  outside 
record  in  collateral  proceeding;  Maher  v.  Title  Guarantee  &  T.  Co.  95  111.  App. 
373,  holding  mere  irregularities  of  procedure  not  ground  for  interference  with 
judgment  in  equity;  Parsons  v.  Parsons,  101  Wis.  SO,  70  Am.  St.  Rep.  894,  77 
N.  W.  147,  holding  insufficiency  of  proof  in  adoption  proceedings  not  jurisdic- 
tional  error:  Palmer  v.  Bradley,  142  Fed.  196,  holding  order  of  court  admitting 
will  to  probate  conclusive  of  all  material  facts  until  appealed  from. 

Cited  in  note    (39  Am.  St.  Rep.  212,  218,  219,  220)    on  collateral  attack   on 
adoption   proceedings. 
Status  and  rig'hts  of  adopted   children. 

Cited  in  Melvin  v.  Martin,  18  R.  I.  651,  30  Atl.  467,  holding  status  of  adopted 
child  determinate  by  law  of  domicil;  Gray  v.  Holmes,  57  Kan.  220,  33  L.  R.  A. 
208,  footnote  p.  207,  45  Pac.  596,  sustaining  right  of  inheritance  of  child  adopted 
in  sister  state;  Bray  v.  Miles,  23  Ind.  App.  465,  55  N.  E.  446  (dissenting  opin- 
ion), majority  holding  adopted  child  of  deceased  daughter  entitled  to  take  un- 
der bequest  to  testator's  children  with  provision  that  share  of  any  deceased 
child  should  go  to  her  children;  Re  McKeag,  141  Cal.  411,  74  Pac.  1039,  holding 
adoption  proceedings  not  subject  to  collateral  attack  for  mere  irregularities; 
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Coleman  v.  Coleman,  81  Ark.  VI,  98  S.  W.  733;  Cubitt  v.  Cubitt,  74  Kan.  357,  8G 
Pac.  475, — holding  same:  Merritt  v.  Morton,  143  Ky.  134,  33  L.R.A. (N.S.)  141, 
136  S.  W.  133,  holding  that  adopted  child  will  not  inherit  from  mother  of  its 
deceased  foster  parent  under  statute  which  provides  that  adopted  child  shall  be- 
come heir  at  law  of  adopting  parent;  Shick  v.  Howe,  137  Iowa,  250,  14  L.R.A. 
(N.  S.)  981,  114  N.  W.  !)16,  holding  the  right  of  an  adopted  child  to  inherit  the 
estate  of  its  foster  parent  is  determined  by  the  law  of  the  state  where  the  adop- 
tion was  made  and  where  child  resides;  Boaz  v.  Swinney,  79  Kan.  333,  99  Pac. 
621,  holding  an  adopted  child  has  no  right  of  inheritance  from  his  adoptive 
parents  in  absence  of  statute  giving  it  that  right;  Purinton  v.  Jamrock,  195 
Mass.  200,  18  L.R.A.  (N.S.)  931.  80  N.  E.  802,  holding  statute  providing  for 
adoption  of  children  constitutional,  parents  having  no  absolute  right  of  prop- 
erty in  their  minor  children  of  which  they  cannot  be  deprived  without  their 
consent;  Hockaday  v.  Lynn,  200  Mo.  472,  8  L.R.A. (N.S.)  123.  118  Am.  St.  Rep. 
672.  98  S.  W.  585,  9  Ann.  Cas.  775,  holding  adopted  child  does  not,  by  reason 
of  such  adoption  become  an  heir  to  the  real  estate  of  a  brother  of  her  adopted 
parent  who  dies  interstate  and  without  descendants,  after  death  of  adopting 
parent;  Finley  v.  Brown,  122  Tenn.  327,  25  L.R.A. (N.S.)  1289,  123  S.  W.  359,. 
holding  a  child  adopted  in  one  state,  where  both  it  and  its  adoptive  parent  are 
domiciled  can  inherit  real  estate  in  another  state  the  laws  of  which  permit  an 
adopted  child  to  inherit;  J.  M.  Guffey  Petroleum  Co.  v.  Hooks,  47  Tex.  Civ.  App. 
567,  106  S.  W.  690,  holding  proper  execution  of  a  deed  of  adoption  gives  to 
adopted  child  the  same  status  as  a  natural  child,  and  of  this  status  all  persons 
must  take  notice. 

Cited  in  footnotes  to  Hartwell  v.  Tefft,  34  L.  R.  A.  500,  which  holds  adopted 
child  "lawful  issue"  within  meaning  of  will;  Clarkson  v.  Hatton'  39  L.  R.  A. 
748.  which  holds  adopted  child  not  within  statute  giving  remainder  to  children 
or  heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  remainder  to  her  "child,"  if  any, 
otherwise  to  her  "heirs  generally;"  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which 
holds  will  in  favor  of  third  person  revoked  by  marriage  and  adoption  of  child; 
Van  Derlyn  v.  Mack,  66  L.R.A.  437,  which  holds  child  adopted  under  statute 
providing  that  adopted  child  shall  become  and  be  heir  at  law  of  adopting  parent 
not  an  heir  by  right  of  representation  of  relatives  of  latter. 

Cited  in  note  (118  Am.  St.  Rep.  684,  685,  688)  on  right  of  adopted  children 
to  inherit. 

Distinguished  in  New  York  Life  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am. 
St.   Rep.   238,   55   N.   E.   311,   holding  adopted  child  not  entitled   to  take   under 
bcijiu'st  to  "lawful  issue"  of  daughter,  where  testatrix  intended  property  to  go 
to  descendants. 
Affidavits   in   tax   proceedings. 

Cited  in  Hammond  v.  Carter,  155  111.  591,  40  N.  E.  1019,  holding  statutory 
affidavit  of  "diligent  inquiry"  not  required  to  specify  particular  persons  to  whom 
inquiry  was  made;  Sullivan  v.  Eddy,  164  111.  397,  45  N.  E.  837,  holding  exclu- 
sion of  tax  proceedings  and  deeds  to  show  title  not  reversible  error  in  eject- 
ment action,  where  affidavits  required  by  revenue  law,  upon  which  deeds  were 
issued,  were  defective;  Glos  v.  Boettcher,  193  111.  536,  61  N.  E.  1017,  holding 
void,  affidavit  of  "diligent  inquiry"  in  specified  county  only. 
Jurisdiction  over  minor*  and  incompetents. 

Cited  in  Thomas  v.  Thomas,  250  111.  366,  35  L..RA.(N.S.)  1164,  95  N.  E.  345;. 
Ann.  Cas.  1912  B,  344  (dissenting  opinion),  on  jurisdiction  of  courts  of 
chancery  over  person  and  estate  of  minors;  Foran  v.  Healy,  73  Kan.  642,  86  Pac^ 
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470,   holding   in   absence   of   statute   no   notice   is   necessary   to  confer   authority 
upon  a  probate  court  to  appoint  guardian  for  a  lunatic;   Re  Mac  Rae,  189  N. 
Y.  144,  81  N.  E.  956,  12  Ann.  Cas.  505,  as  to  power  of  state  to  authorize  adoption 
of  child  without  notice. 
Domicile   of  Infant. 

Cited  in  Ex  parte  Petterson,  166  Fed.  545,  holding  domicile  of  an  infant  con- 
tinues to  be  the  same  as  that  of  the  person  from  whom  it  took  its  domicile  of 
origin,  and  changes  only  with  the  domicile  of  that  person. 

Cited  in  note  (5  Eng.  Rul.  Cas.  768)  on  law  of  domicil  of  father  as  governing 
status  of  legitimacy. 

23  L.  R.  A.  674,  WATTS  v.  NORFOLK  &  W.  R.  CO.  39  W.  Va.  196,  45  Am.  St. 

Rep.  894,  19  S.  E.  521. 
Grant   or  release   of   rig-lit   of   way. 

Cited  in  Nunnamaker  v.  Columbia  Water  Power  Co.  47  S.  C.  487,  34  L.  R.  A. 
222,  58  Am.  St.  Rep.  905,  25  S.  E.  751,  holding  damages  .which  would  have  been 
obtainable  on  condemnation  of  right  of  way,  conclusively  presumed  to  be  in- 
cluded in  purchase  price;  Uhl  v.  Ohio  River  R.  Co.  51  W.  Va.  Ill,  41  S.  E.  340 
(dissenting  opinion),  majority  holding  grant  of  right  of  way,  taken  alone,  passes 
easement  only;  Hord  v.  Holston  River  R.  Co.  122  Tenn.  408,  135  Am.  St.  Rep. 
878,  123  S.  W.  637,  19  Ann.  Cas.  331,  holding  that  sale  and  conveyance  of  right 
of  way  to  railroad  covers  all  damages  recoverable  in  condemnation  proceedings ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Davis,  26  Okla.  440,  109  Pac.  214,  holding  that  act 
of  railroad  in  diverting  surface  water,  which  causes  continuous  injury  to  abutter'a 
property  gives  right  of  action  for  damages  to  property,  and  recovery  of  such 
damages  is  consent  to  continuance  of  such  diversion  of  water;  Simons  v.  Mason 
City  &  Ft.  D.  Ry.  128  Iowa,  152,  103  N.  W.  129,  holding  evidence  is  inadmissible 
in  condemnation  proceedings  to  show  injury  will  be  caused  land  owner  by  con- 
struction of  a  bridge  over  a  public  way  on  the  land  taken. 

Cited  in  footnote  to  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Harlin,  36  L.  R.  A. 
417,  which  holds  damage  by  negligent  construction  of  railroad  ditches  not  in- 
cluded in  release  of  damages  from  "construction,  building,  or  use"  of  railroad. 
Intermittent  and  permanent  injuries. 

Cited  in  Henry  v.  Ohio  River  R.  Co.  40  W.  Va.  243,  21  S.  E.  863,  holding  nui- 
sance caused  by  closing  culvert,  causing  overflow,  not  permanent  but  recurring 
injury;  Guinn  v.  Ohio  River  R.  Co.  46  W.  Va.  154,  76  Am.  St.  Rep.  806,  33  S.  E. 
87,  holding  injury  to  abutting  owner  by  construction  of  railroad  in  street,  orig- 
inal and  permanent;  Ohio  River  R.  Co.  v.  Johnson,  50  W.  Va.  505,  40  S.  E.  407, 
aipholding  second  action  for  damages  to  gravel  bank  by  washing  away,  due  to  con- 
struction of  railroad;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King,  23  Ind.  App.  577, 
55  N.  E.  875,  holding  injury  caused  plaintiff's  property  by  dumping  offensive  ma- 
terial into  pond  not  permanent;  Western  U.  Teleg.  Co.  v.  Morris,  28  C.  C.  A.  58, 
55  U.  S.  App.  211,  83  Fed.  995,  holding  evidence  in  action  for  damages  from  sur- 
gical operation  insufficient  to  warrant  consideration  of  probability  of  permanent 
impairment  of  health;  Rowe  v.  Shenandoah  Pulp  Co.  42  W.  Va.  560,  57  Am.  St. 
Rep.  870,  26  S.  E.  320  (dissenting  opinion  by  Bannon,  J.),  who  holds  overflowing 
of  land  by  building  of  permanent  dam  to  be  permanent  injury;  Ridley  v.  Sea- 
toard  &  R.  R.  Co.  118  N.  C.  1007,  32  L.  R.  A.  711,  footnote  p.  708,  24  S.  E.  730, 
authorizing  recovery  in  single  action  of  present  and  future  damages  from  insuffi- 
cient passageway  in  railroad  embankment:  Hollenbeck  v.  Marion,  116  Iowa,  79, 
89  N.  W.  210,  raising,  but  not  deciding,  question  whether  recovery  in  action  for 
damages  for  pollution  of  stream  by  sewage  would  bar  another  action;  Pickena 
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v.  Coal  River  Boom  &  Lumber  Co.  58  W.  Va.  15,  50  S.  E.  872,  6  Ann.  Gas.  285, 
holding  in  case  of  damage  to  real  property  by  a  continuous  but  not  permanent 
nuisance  the  statute  of  limitations  begins  to  run  on  actual  occurrence  of  damage 
to  property  rather  than  from  that  of  the  nuisance;  Hurxthal  v.  St.  Lawrence 
Boom  &  Lumber  Co.  53  W.  Va.  98,  97  Am.  St.  Rep.  954,  44  S.  E.  520,  holding  that 
if  the  injury  is  such  that  a  recovery  of  damages  will  give  a  license  to  continue  the 
nuisance,  then  the  damages  recovered  must  be  entire,  but  if  not,  then  they  cannot 
be  recovered;  Muncie  Pulp  Co.  v.  Keesling,  166  Ind.  488,  76  N.  E.  1002,  9  Ann. 
Cas.  530,  holding  that  the  diminution  of  the  rental  value  of  the  land  during  the 
maintenance  of  a  temporary  nuisance  is  the  measure  of  damages  therefor. 

Cited  in  footnotes  to  Doran  v.  Seattle,  54  L.  R.  A.  532,  which  authorizes  recov- 
ery for  damages  from  continuing  nuisance  accruing  within  statutory  period,  re- 
gardless of  time  nuisance  has  existed ;  Church  of  Holy  Communion  v.  Paterson 
Extension  R.  Co.  55  L.  R.  A.  81,  which  holds  that  receipt  given  in  satisfaction  for 
past  -damages,  railroad  agreeing  to  build  retaining  wall  to  prevent  further  dam- 
ages, does  not  include  future  injuries  due  to  insufficiency  of  retaining  wall. 

Cited   in   note    (118   Am.   St.   Rep.   877)    on  continuance   of   nuisance   as   new 
nuisance. 
Way  of  necessity. 

Distinguished  in  Uhl  v.  Ohio  River  R.  Co.  47  W.  Va.  63,  34  S.  E.  934,  holding 
way  of  necessity  implied  to  pipe  to  residence,  natural  gas  discovered  after  grant 
of  right  of  way  in  fee  to  railroad. 
Damages. 

Cited  in  Douglass  v.  Ohio  River  R.  Co.  51  W.  Va.  528,  41  S.  E.  911,  holding  that 
plaintiff  must  furnish  jury  tangible  data  for  determining  actual  damages  in  order 
to  recover  for  breach  of  covenant  by  carrier  to  fence;  Cotts  v.  Wheeling  &  E. 
G.  Ry.  63  W.  Va.  41,  59  S.  E.  766,  holding  damages  assessed  by  way  of  com- 
pensation for  a  right  of  way  across  property  cover  past,  present  and  future  dam- 
ages to  the  residue  including  that  due  to  structural  changes;  Comer  v.  Ritter 
Lumber  Co.  59  W.  Va.  691,  6  L.R.A.  (N.S.)  556,  53  S.  E.  906,  8  Ann.  Cas.  1105, 
holding  to  determine  damage  in  personal  injury,  there  must  be  some  evidence 
of  actual  damage. 

Cited  in  note  (3  L.R.A.  (N.S.)  333)  on  data  necessary  to  warrant  recovery 
for  consequential  damages  to  realty. 

Distinguished   iri  Pickens  v.  Coal  River  Boom  &   Lumber  Co.  58  W.  Va.   15, 
50  S.  E.  872,  6  A.  &  E.  Ann.  Cas.  285,  holding  evidence  to  determine  the  damage 
inflicted  by  a  boom  upon  a  mill  need  not  be  absolute  in  its  certainty  where  such 
certainty  is  practically  impossible. 
Obstruction  of  floatable  and  navigable  streams. 

Cited  in  State  v.  Elk  Island  Boom  Co.  41  W.  Va.  799,  24  S.  E.  590,  affirming 
conviction  of  boom  company  for  unreasonably  obstructing  floatable  stream;  Leitz- 
sey  v.  Columbia  Water  Power  Co.  47  S.  C.  484,  34  L.  R.  A.  222,  25  S.  E.  744, 
holding  complaint  for  damages  for  maintenance  of  dam  authorized  by  law,  de- 
murrable  for  failure  to  allege  negligence;  Pickens  v.  Coal  River  Boom  &  Timber 
Co.  66  W.  Va.  13,  24  L.R.A. (N.S.)  357,  65  S.  E.  865,  on  the  right  of  an  in- 
dividual to  abate  a  public  nuisance. 

Cited  in  notes  (59  L.  R.  A.  51)  on  right  to  obstruct  or  destroy  rights  of  nav- 
igation; (64  L.  R.  A.  984)  on  liability  for  injuries  caused  by  attempted  exercise 
of  rights  of  navigation;  (6  L.R.A. (N.S.)  137)  on  right  to  embank  against  water 
turned  out  of  stream;  (22  L.R.A. (N.S.)  549)  on  rights  and  duties  between 
those  maintaining  dam  and  those  using  floatable  stream. 
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Removal  of  rock  by  blasting1. 

Cited  in  Cary  v.  Morrison,  65  L.  R.  A.  663,  129  Fed.  180,  holding  blasting  by 
dynamite  and  gun  powder  reasonable  method  of  removing  rocks  in  bringing  rail- 
road to  grade;  Langhorne  v.  Turman,  141  Ky.  814,  34  L.R.A.  (X.S.)  217,  133  S. 
W.  3008,  holding  that  railroad  is  liable  for  casting  debris  by  blasting  upon  re- 
maining land  of  one  from  whom  corporation  has  acquired  right  of  way;  Cary 
Bros.  v.  Morrison,  65  L.R.A.  663,  63  C.  C.  A.  267,  129  Fed.  180,  holding  that  a 
railroad  company  has  a  right  to  use  blasting  powder,  in  a  reasonable  and  care- 
ful way  in  grading  its  right  of  way. 

Cited  in  notes  (34  L.R.A. (X.S.)   216)  on  liability,  in  absence  of  negligence,  for 
damages  to  realty  from  substances  thrown  in  blasting;    (123  Am.  St.  Rep.  583) 
on  blasting  on  railroad  right  of  way. 
"What   are   public    nuisances. 

Cited  in  note   (107  Am.  St.  Rep.  219)   on  what  are  public  nuisances. 
—  Abatement   by  private   person. 

Cited  in  note  (124  Am.  St.  Rep.  597,  607)  on  abatement  of  public  nuisance  by 
private  person  without  suit. 

23  L.  R.  A.  681,  REITER  v.  STATE,  51    Ohio  St.  74,  36  X.  E.  943. 
Public  offices  and  vacancies  therein. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Thompson,  9  Ohio  C.  C.  166,  6  Ohio  C.  D 
384,  holding  vacancy  created  in  office  of  county  recorder  by  act  postponing  be- 
ginning of  successor's  term. 

Distinguished  in  State  ex  rel.  Atty.  Gen.  v.  Thompson,  9  Ohio  C.   C.  166,   6 
Ohio  C.   D.   109,   holding  commissioners   having  power  to   make  prospective  ap- 
pointment cannot   do   so   where   vacancy  will   occur   after   change   in   their   own 
constituency. 
Compulsory  acceptance  of  public  office. 

Cited  in  notes  (24  L.R.A.  494)  on  compelling  citizen  to  accept  office;  (16 
L.R.A.  (X.S.)  1058)  on  right  to  repudiate  or  withdraw  resignation. 

Disapproved  in  State  ex  rel.  Royse  v.  Superior  Ct.  46  Wash.  620.  12  L.R.A. 
(N.S.)  1010,  123  Am.  St.  Rep.  948,  91  Pac.  4,  13  Ann.  Cas.  870,  holding  a  public 
official's  resignation  does  not  take  effect  until  accepted  by  proper  authorities. 

23  L.  R.  A.  685,  STATE,  AVIS,  PROSECUTOR,  v.  VIXELAXB,  56  X.  J.  L.  474, 

28  Atl.  1039. 
Municipal   control   of  highways. 

Cited  in  State,  Tallon.  Prosecutor,  v.  Hoboken,  59  X.  J.  L.  393,  36  Atl.  693, 
holding  subsequently  purchasing  lot  owners  bound  by  reservation  of  right  to  lay 
tracks  in  streets,  in  dedication  to  municipality;  Worth  v.  Westfield,  81 
X.  J.  L.  304,  80  Atl.  104,  to  the  point  that  abutting  owner  may  recover  dam- 
ages for  removal  of  trees  from  street  where  removal  was  made  in  absence  of 
ordinance  if  ordinance  was  necessary  to  authorize  removal;  Yoiing  v.  Landis 
Twp.  73  X.  J.  L.  267,  62  Atl.  1133,  holding  a  street  dedicated  to  the  public  must 
be  accepted  subject  to  the  conditions  under  which  it  is  granted :  Sproul  v. 
Stockton,  73  N.  J.  L.  160,  62  Atl.  275,  holding  the  power  in  a  city  council  to  regu- 
late shade  trees  is  a  ministerial  one  authorizing  the  removal  without  adjudica- 
tion only  of  such  objects  recognizable  as  nuisances;  Hitchner  v.  Richman.  74 
X.  J.  L.  236,  65  Atl.  856,  holding  a  statute  authorizing  a  municipality  to  re- 
move obstruction  from  streets  does  not  authorize  a  removal  of  trees  when  the  line 
of  the  highway  is  in  dispute;  Jackson  v.  Miller.  69  X.  J.  Eq.  185,  60  Atl.  1019, 
on  certiorari  as  remedy  for  void  proceedings  summarily  to  abate  nuisance;  Fried- 
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man  v.  Snare  &  T.  Co.  71  N.  J.  L.  609,  70  L.R.A.  150,  108  Am.  St.  Rep.  764,  61 
Atl.  401,  2  Ann.  Cas.  497,  on  the  title  of  abutting  owners  in  highways. 

Cited  in  footnotes  to  Carmel  v.  Shaw,  27  L.  R.  A.  580,  which  holds  city  has 
complete  control  over  shade  trees  in  public  street;  Bradley  v.  Southern  New  Eng- 
land Teleph.  Co.  32  L.  R.  A.  280,  which  denies  power  of  selectmen  to  cut  and 
trim  trees  overhanging  highway,  without  owner's  consent;  Vanderhurst  v. 
Tholcke,  35  L.  R.  A.  267,  which  holds  determination  of  city  council  that  trees  on 
sidewalk  are  obstruction,  conclusive :  Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A. 
497,  which  sustains  telephone  companyrs  right  to  do  necessary  trimming  cf  trees 
in  highway  without  giving  owner  opportunity  to  do  so;  Stretch  v.  Cassopolis,  51 
L.  R.  A.  345,  which  denies  right  to  remove  shade  trees  from  street  without  notice 
to  abutter;  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co.  51  L.  R.  A.  955,  which  sustains 
street  railway  company's  right  to  remove  obstructing  shade  trees  without  com- 
pensation to  abutter;  Donahue  v.  Keystone  Gas  Co.  70  L.R.A.  761,  which  holds 
gas  company  negligently  permitting  gas  to  escape  from  pipes  in  highway  liable 
for  resulting  injury  to  shade  trees  in  front  of  abutting  property  though  fee  of 
street  is  in  public. 

Cited  in  notes  (36  L.  R.  A.  595)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;  (39  L.  R.  A.  670)  on  municipal  power  over  nui- 
sances affecting  highways  and  waters. 

23  L.  R.  A.  687,  DUN  v.  CITY  XAT.  BANK,  7  C.  C.  A.  152,  14  U.  S.  App.  695, 

58  Fed.  174. 
Liability   for  default  of  agent. 

Cited  in  Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App.  110,  48  N.  E.  601    (dissenting 
opinion ) ,  majority  holding  bank  not  liable  for  default  of  correspondent  selected 
with  due  care. 
Liability   of   snbagent   to    principal. 

Cited  in  footnote  to  Milton  v.  Johnson,  47  L.  R.  A.  529,  which  holds  subagent 
applying  proceeds  of  debt  collected,  to  payment  of  claim  due  him  from  principal 
agent,  liable  to  principal  therefor. 

23  L.  R.  A.  693,  MULLEN  v.  OWOSSO,  100  Mich.  103,  43  Am.  St.  Rep.  436,  58 

N.  W.  663. 
Inipntable  negligence. 

Cited  in  Fye  v.  Chapin,  121  Mich.  679,  80  N.  W.  797,  holding  negligence  of 
parents  in  admitting  dog  to  house  not  imputable  to  child  injured  by  it;  Hartley 
State  Bank  v.  McCorkell,  91  Iowa,  660,  60  N.  W.  197,  holding  question  whether 
driver's  negligence  was  imputable  to  plaintiff  properly  submitted  to  jury  on  con- 
flicting evidence;  Boehm  v.  Detroit,  141  Mich.  281,  104  N.  W.  626,  approving 
charge  on  father's  negligence  not  being  imputable  to  child. 

Cited  in  footnote  to  Koplitz  v.  St.  Paul,  58  L.  R.  A.  74,  which  holds  negli- 
gence of  omnibus  driver  not  imp'utable  to  member  of  picnic  party  carried. 

Cited  in  notes   (21  L.R.A. (N.S.)    671)    on  imputed  contributory  negligence  as 
affecting  municipal  liability  for  defects  and  obstructions  in  streets;    (110  Am. 
St.  Rep.  291)   on  imputed  negligence. 
Negligence   of   person   riding   with   another. 

Cited  in  footnotes  to  Howe  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  30  L.  R. 
A.  684,  which  holds  negligence  of  one  riding  with  another  when  injured  at  rail- 
road crossing,  question  for  jury;  Illinois  C.  R.  Co.  v.  McLeod,  52  L.  R.  A.  954, 
which  holds  hirer  of  driver  and  team  bound  to  check  driver's  attempt  to  cross 
track  without  stopping  and  listening  for  train;  Duval  v.  Atlantic  Coast  Line 
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R.  Co.  65  L.R.A.  722,  which  holds  father's  negligence  in  driving  not  imputable 
to  daughter  riding  with  him:  McKernan  v.  Detroit  Citizens'  Street  R.  Co.  68 
L.R.A.  347,  which  holds  negligence  of  driver  of  fire  engine  in  colliding  with 
street  car  not  imputable  to  fireman  riding  on  engine ;  St.  Louis  &  S.  F.  R.  Co.  v. 
McFall,  69  L.R.A.  217,  which  holds  engineer's  negligence  resulting  in  collision 
not  imputable  to  conductor;  Markowitz  v.  Metropolitan  Street  R.  Co.  69  L.R.A. 
389,  which  holds  negligence  of  driver  imputable  to  employer  seated  beside  him; 
Colorado  &  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  denies  right  of 
recovery  for  death  by  collision  with  train  of  one  joining  with  driver  of  convey- 
ance in  testing  danger  of  attempting  to  cross  tracks  in  front  of  train. 

Cited  in  notes  (8  L.R.A.  (X.S.)  643,  666;  57  Am.  St.  Rep.  361)  on  imputing 
driver's  negligence  to  passenger. 

Distinguished  in  Hampel  v.  Detroit,  G.  R.  &  W.  R.  Co.  138  Mich.  3,  110  Am. 
St.  Rep.  275,  100  N.  W.  1002.  holding  the  negligence  of  a  driver  of  a  vehicle  is 
not  imputable  to  a  13-year-old  infant  passenger;  McKernan  v.  Detroit  Citizen's 
Street  R.  Co.  138  Mich.  526,  68  L.R.A.  350,  101  X.  W.  812,  holding  that  the 
negligence  of  a  driver  of  a  fire  engine  was  not  imputable  -to  his  fellow  servant, 
the  engineer. 

Disapproved  in  Cotton  v.  Willmar  &  S.  F.  R.  Co.  99  Minn.  371,  8  L.R.A. (N.S.) 
652,  116  Am.  St.  Rep.  422,  109  N.  W.  835,  9  Ann.  Cas.  935,  holding  the  negligence 
of  a  livery  driver  is  not  imputable  to  the  passenger  therein  who  has  employed  the 
vehicle;  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass.  314,  8  L.R.A.  (X.S.)  602, 
118  Am.  St.  Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402,  holding  the  negligence  of  a 
driver  of  a  vehicle  cannot  be  imputed  to  a  passenger  when  the  passenger  is  not 
personally  negligent;  Loso  v.  Lancaster  County,  77  Neb.  475,  8  L.R.A.  (N.S.) 
633,  109  N.  W.  752,  holding  the  negligence  of  a  driver  of  a  vehicle  is  not  im- 
putable to  a  voluntary  passenger  therein. 

23  L.  R.  A.  695,  AMERICAN  SUNDAY  SCHOOL  UNION  v.  TAYLOR,  161  Pa. 

307,  29  Atl.  26. 
Property  exempt  from  taxation. 

Followed  in  Watch  Tower  Bible  &  Tract  Soc.  v.  Allegheny,  14  Pa.  Dist.  R.  696, 
35  Pittsb.  L.  J.  N.  S.  224,  holding  the  portion  of  a  charitable  institution  which 
is  operated  for  revenue  is  not  exempt  from  taxation. 

Cited  in  Pennsylvania  Hospital  v.  Delaware  County,  169  Pa.  308,  36  W.  N.  C. 
547,  32  Atl.  456,  holding  real  estate  used  for  benefit  of  charitable  hospital,  ex- 
empt ;  Sisters  of  St.  Francis  v.  Delaware  County,  7  Del.  Co.  Rep.  220,  holding  farm 
lands  used  for  benefit  of  charitable  corporation,  not  exempt;  Re  Historical  Soc. 
13  Montg.  Co.  L.  Rep.  207,  holding  real  estate  of  charitable  historical  society, 
exclusively  used  for  purposes  of  the  organization,  exempt;  Re  Blair  County,  8 
Pa,  Dist.  R.  42,  holding  land  leased  by  county  commissioners  for  purposes  of  in- 
dustrial home  for  poor  children,  not  exempt;  Yale  University  v.  New  Haven,  71 
Conn.  329,  43  L.  R.  A.  494,  42  Atl.  87,  holding  college  dormitories  exempt;  Sis- 
ters of  Peace  v.  Westervelt,  64  X.  J.  L.  513,  45  Atl.  788,  and  Parker  v.  Quinn,  23 
Utah,  341,  64  Pac.  961,  holding  rented  property  of  charitable  organization  not 
exempt;  Lancaster  County  v.  Warfel,  19  Lane.  L.  Rev.  79,  holding  land  devised 
to  trustees  for  indigent  women,  and  held  for  sale,  unused  and  unoccupied,  not 
exempt;  Somerton  Hills  Cemetery  v.  Moreland  Twp.  27  Montg.  Co.  L.  Rep.  166, 
holding  that  cemetery  companies  are  exempt  from  taxation  only  so  far  as  re- 
lates to  land  in  actual  use;  Philadelphia  v.  St.  Elizabeth's  Church,  45  Pa. 
Super.  Ct.  369,  holding  that  clergy  house  of  three  stories  occupied  by  rector  of 
church  and  family  is  not  exempt  from  taxation;  Pocono  Pines  Assembly  v. 
Monroe  County,  29  Pa.  Super.  Ct.  46,  holding  that  an  entire  institution  is  not 
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necessarily  a  charity  because  a  portion  of  it  is  condvicted  upon  that  basis; 
Mercersburg  College  v.  Poffenberger,  33  Pa.  Co.  Ct.  155,  36  Pa.  Super.  Ct.  108, 
holding  that  when  earnings  exceed  expenses  school  ceases  to  be  a  charity; 
Harrisburg  v.  Harrisburg  Academy,  13  Pa.  Dist.  R.  263,  26  Pa.  Super.  Ct.  256, 
holding  a  school,  originally  a  charity,  which  has  become  self-supporting  is  not 
exempt  from  taxation. 

Cited  in  footnotes  to  Fitterer  v.  Crawford,  50  L.  R.  A.  191,  which  denies  exemp- 
tion of  Masonic  lodge  building,  first  and  second  stories  of  which  are  rented  to  pay 
debt  and  current  expenses  of  lodge;  Young  Men's  Christian  Asso.  v.  Douglas 
County,  52  L.  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M.  C.  A.  building 
rented  for  business  purposes;  Prote&tant  Episcopal  Church  v.  Prioleau,  57  L.  R. 
A.  606,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro- 
cure other  residence  for  parson. 

23  L.  R.  A.  699,  ATTY.  GEX.  ex  rel.  RICH  v.  JOCHIM,  99  Mich.  358,  41  Am.  St. 
Rep.  606,  58  N.  W.  611. 

Followed  without  comment  in  Atty.  Gen.  ex  rel.  Rich  v.  Berry,  99  Mich.  379,  58 
N.  W.  617,  and  Atty.  Gen.  ex  rel.  Rich  v.  Hambitzer,  99  Mich.  380,  58  N.  W.  617. 
Legislative  powers  and  due  process  of  law. 

Cited  in  Osborn  v.  Charlevoix  Circuit  Judge,  114  Mich.  666,  72  N.  W.  982,  up- 
holding act  authorizing  seizure  and  destruction  of  nets  used  in  illegal  fishing; 
Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich.  709,  84  Am.  St.  Rep.  589,  85 
N.  W.  96,  holding  city  council  not  obliged  to  notify  corporation  objecting  to  as- 
sessment, which  has  been  heard  before  its  committee,  to  attend  when  it  sits  on 
appeal;  Atty.  Gen.  v.  Sullivan,  163  Mass.  451,  28  L.  R.  A.  457,  40  N.  E.  843, 
holding  president  of  common  council  in  trial  of  title  to  office,  without  right  of 
jury;  Wilkinson  v.  Police  Commrs.  107  Mich.  397,  65  N.  W.  668,  upholding  right 
to  mandamus  police  commissioners  to  reinstate  wrongfully  dismissed  police  offi- 
cer; People  ex  rel.  Mitchell  v.  Sturges,  21  Misc.  607,  47  N.  Y.  Supp.  999,  uphold- 
ing power  of  legislature  to  shorten  term  of  village  president;  Moore  v.  Stricklingr 
46  W.  Va.  519,  50  L.  R.  A.  280,  footnote  p.  279,  33  S.  E.  274,  holding  public  office 
not  property  within  constitutional  provision  for  due  process  of  law;  Pratt  v. 
Police  &  Fire  Comrs.  15  Utah,  12,  49  Pac.  747,  holding  summary  dismissal  of 
chief  of  police  by  police  and  fire  commissioners  void;  Taylor  v.  Beckham,  178  U. 
S.  577,  44  L.  ed.  1200,  20  Sup.  Ct.  Rep.  890,  holding  public  office  not  title,  right, 
privilege,  or  immunity  secured  by  Constitution  of  United  States;  The  Judges' 
Cases,  102  Tenn.  635,  46  L.  R.  A.  598,  53  S.  W.  134  (dissenting  opinion  by  Snod- 
grass,  Ch.  J.),  who  holds  legislature  without  power  wholly  to  deprive  constitu- 
tional judges  of  jurisdiction  and  territory;  Adsit  v.  Smith,  129  Mich.  9,  88  N. 
W.  65,  upholding  power  of  supervisors  fixing  additional  compensation  of  judges, 
under  statute,  to  revoke  same;  Mial  v.  Ellington  (State  ex  rel.  Mial  v.  Elling- 
ton), 134  N.  C.  149,  65  L.  R.  A.  704,  46  S.  E.  961,  holding  that  public  officer  ap- 
pointed by  legislature  has  no  vested  interest  in  office,  of  which  legislature  may 
not  deprive  him;  People  v.  Detroit  United  R.  Co.  134  Mich.  688,  63  L:R.A.  750, 
97  N.  W.  36,  holding  ordinance  requiring  equipment  of  street  cars  with  air 
brakes  not  invalid  as  taking  of  property  without  due  process  of  law;  Gray  v. 
McLendon,  134  Ga.  245,  67  S.  E.  859,  to  the  point  that  statute  providing  for 
removal  of  railroad  commissioner  by  legislature  is  valid;  Hilzinger  v.  Gillman, 
56  Wash.  234,  105  Pac.  471,  21  Ann.  Cas.  305,  holding  that  advisability  of  recall 
of  officer  as  provided  for  by  city  charter  is  political  question,  with  which  courts 
will  not  interfere;  State  ex  rel.  Hamilton  v.  Grant,  14  Wyo.  57,  1  L.R.A. (N.S.) 
594,  116  Am.  St.  Rep.  982,  81  Pac.  795,  holding  legislature  could  provide  for 
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removal  of  officers  not  subject  to  impeachment;   Good  v.  San  Diego,  5  Cal.  App. 
269,  90  Pac.  44,  on  revocability  of  public  office  by  the  creative  authority. 

Cited  in  footnote  to  State  ex  rel.  Mial  v.  Ellington,  65  L.R.A.  697,  which 
sustains  right  of  legislature  to  deprive  of  office  during  term  one  appointed  to 
legislative  office  for  definite  term. 

Cited  in  note    (43   Am.   St.  Rep.  532)    on   due   process   of   law   as   applied   to 
insane  persons. 
"Who  are   public   officers. 

Cited  in  Lyons  v.  Rutland  R.  Co.  74  Vt.  19,  51  Atl.  1059,  holding  railroad 
company  operating  railroad  not  "public  officer:"  Palmer  v.  District  of  Columbia, 
26  App.  D.  C.  45,  1  L.R.A.  (X.S.)  885  (dissenting  opinion),  on  the  distinction 
between  a  public  officer  and  an  ordinary  agent:  Zimmer  v.  Bay  County,  159 
Mich.  218,  123  N.  W.  899,  holding  that  committee  of  board  of  supervisors  ap- 
pointed to  hear  grievances  as  between  towns  in  relation  to  apportionment  of 
taxes  is  not  court  within  meaning  of  constitution. 

Cited  in  note   (63  Am.  St.  Rep.  183,  185,  186)  on  what  are  public  offices. 
Reliance  on  subordinates  as  official  neglect. 

Followed  in  Bolger  v.  Detroit  Common  Council,  153  Mich.  548,  ]17  X.  W.  171, 
holding  the  total  reliance  by  a  park  commissioner  upon  his  subordinates  consti- 
tutes gross  neglect. 
JVature   of   action    to    remove    officer. 

Cited  in  Skeen  v.  Craig,  31  Utah,  25,  86  Pac.  487,  holding  proceeding  under 
constitution  and  statute  not  leading  to  fine  or  imprisonment  was  civil. 

23  L.  R.  A.  707,  DRUMMOND  v.  CRAXE,  159  Mass.  577,  38  Am.  St.  Rep.  460, 

35  N.  E.  90. 
Construction  of,  and  actions  on,  contracts. 

Cited  in  Walsh  v.  Packard,  165  Mass.  192,  40  L.  R.  A.  345,  52  Am.  St.  Rep. 
508,  42  N.  E.  577,  upholding  right  of  administrator  to  sue  on  covenant  to  pay 
rent  to  intestate;  Edge  Moor  Bridge  Works  v.  Bristol  County,  170  Mass.  533,  49 
N.  E.  918,  holding  acceptance  of  bid  and  vote  to  avoid  contract  not  agreement  to 
«nter  into  contract;  American  Lighting  Co.  v.  McCuen.  92  Md.  706.  48  Atl.  352, 
liolding  contract  made  by  acceptance  of  bid  and  awarding  of  contract  for  street 
lighting;  Brown  v.  Cushman,  173  Mass  370,  53  X.  E.  860,  holding  contract  of 
agency  terminated  by  death  of  principal;  Rotch  v.  French,  176  Mass.  3.  79  Am. 
St.  Rep.  292,  56  N.  E.  893,  holding  that  guaranty  to  deceased  of  stock  dividend 
•did  not  run  to  executor;  Lydig  v.  Braman,  177  Mass.  221,  58  X.  E.  696,  uphold- 
ing right  of  trustee  of  bonds  to  maintain  action  for  damages  for  refusal  to  re- 
purchase same;  Wabasha  Electric  Co.  v.  Wymore,  60  Xeb.  202,  82  X.  VT".  626,  re- 
fusing injunction  to  restrain  city  from  discontinuance  of  certain  lights  con- 
tracted for;  Wright  v.  Kaynor,  150  Mich.  17,  113  X.  W.  779,  holding  a  lease 
giving  the  lessee  the  option  of  purchasing  the  premises  at  a  price  not  exceeding 
a  certain  sum  was  not  void  for  uncertainty  of  price;  Kaplan  v.  Whitworth,  ll(i 
La.  345,  40  So.  723,  on  the  execution  of  a  lawful  future  contract  as  being  the 
proper  subject  of  a  present  contract. 

Cited  in  footnotes  to  Marvel  v.  Phillips,  26  L.  R.  A.  416,  which  holds  contract 
l>y  assignee  of  invention,  to  advance  funds  for  joint  benefit,  discharged  by  his 
death ;  Hughes  v.  Gross,  32  L.  R.  A.  620,  which  holds  contract  of  employment 
by  firm  not  dissolved  by  death  of  member;  Gay  v.  Ward,  32  L.  R.  A.  818,  which 
holds  continuing  guaranty  revoked  by  notice  of  guarantor's  death;  Cox  v.  Mar- 
tin, 36  L.  R.  A.  800,  which  holds  executory  contract  requiring  peculiar  skill  or 
trust  terminated  by  death;  Deweese  v.  Muff,  42  L.  R.  A.  789,  which  sustains 
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payment  of  note  after  principal's  death  to  agent  having  it  in  possession,  indorsed 
for  collection ;  Madden  v.  Jacobs,  50  L.  R.  A.  827,  which  holds  clerk's  employ- 
ment for  year  not  terminated  by  burning  of  property  and  dissolution  of  employ- 
ing firm. 

Cited  in  notes    (29  L.R.A.  433)   on  sufficiency  of  contract  by  offer  and  accept- 
ance  without   execution   of   contemplated   formal    instrument;    (69   L.R.A.    125) 
on   recovering  for   services  and   expenses  under  running  contract  with   corpora- 
tion ended  by  its  insolvency  and  dissolution. 
Breach    of   contract. 

Cited  in  Mills  v.  Smith,  193  Mass.  38,  6  L.R.A. (N.S.)  871,  78  N.  E.  765, 
holding  where  by  the  terms  of  a  contract  the  plaintiff  was  to  have  the  entire 
charge  of  the  lands  of  another  for  the  purpose  of  sale  and  that  it  should  be 
made  binding  on  the  executors  of  the  owner  who  was  to  make  a  codicil  to  his 
will  to  that  effect,  the  neglect  of  the  owner  to  make  such  a  codicil  amounted  t6 
a  breach  of  contract;  Shugg  v.  American  Shoe  &  Leather  Asso.  192  Mass.  169,  77 
N.  E.  1029,  holding  an  action  would  lie  for  a  breach  of  contract  where  the  de- 
fendant notified  the  plaintiff  that  because  of  its  proposed  consolidation  with 
another  corporation  they  no  longer  require  his  services  and  by  such  act  of  con- 
solidation had  made  impossible  the  further  performance  of  the  contract. 

Cited   in   note    ( 33   L.R.A.  ( N.S. )    701 )    on  effect  upon   contract  obligation   of 
failure  of  third  person  to  take  action  essential  to  performance. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Smith  v.  Brown,  164  Mass.  586,  42  N.  E.  101,  upholding  finding  of 
substantial  damages  for  breach  of  contract  not  to  engage  in  drug  business;  Cut- 
ter v.  Gillette,  163  Mass.  97,  39  N.  E.  1010,  upholding  right  of  wrongfully  dis- 
charged employee  to  recover  for  contract  period  subsequent  to  trial;  Grime  v. 
Borden,  166  Mass.  201,  44  X.  E.  216,  holding  substantial  damages  recoverable  by 
trustee  for  wife  on  breach  of  separation  agreement;  Farr  v.  Rouillard,  172  Mass. 
305,  52  N.  E.  443,  holding  damages  for  breach  of  common-law  bond  measurable 
by  interest  of  cestui  que  trust;  Webb  v.  Depew,  152  Mich.  702,  16  L.R.A. (N.S.) 
815,  125  Am.  St.  Rep.  431,  116  N.  W.  5GO,  on  the  recovery  of  prospective  damages 
in  an  action  for  breach  of  contract. 
Municipal  water  supply. 

Cited  in  note   (61  L.  R.  A.  108)   on  establishment  and  regulation  of  municipal 
water  supply. 
Death    of   party    to    as   affecting   rights   under   contract. 

Cited  in  Barrett  v.  Towne,  196  Mass.  491,  13  L.R.A. (N.S.)  645,  82  N.  E.  698r 
holding  a  contract  entered  into  by  a  person  with  an  attorney  to  undertake  the 
defense  of  his  brother  in  a  criminal  action  from  beginning  to  end  survived 
the  death  of  the  promisor  and  was  binding  on  his  executors. 

23  L.  R.  A.  715,  WARD  v.  SOUTHERN  P.  CO.  25  Or.  433,  36  Pac.  166. 
Duty  of  carrier  to  licensees. 

Cited  in  Young  v.  Clark,  16  Utah,  50,  50  Pac.  832,  holding  carrier  bound  to  use 
reasonable  care  to  prevent  injury  to  child  on  bridge  used  as  foot  crossing  by  pub- 
lic for  seventeen  years;  Mills  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  19,  39 
N.  Y.  Supp.  280,  holding  carrier  not  liable  for  injury  to  mail  clerk  hurt  while 
walking  under  coal  trestle;  Cahill  v.  Chicago,  M.  &  St.  P.  R.  Co.  20  C.  C.  A.  187, 
46  U.  S.  App.  85,  74  Fed.  288,  holding  permissive  use  of  crossing  by  several  thou- 
sands of  persons  daily  imposes  duty  upon  carrier  of  reasonable  precautions  to 
prevent  their  injury. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A.  531,  which. 
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holds  duty  owed  to  one  using  footway  alongside  railroad  bridge  in  accordance 
with  recognized  custom;  Ashworth  v.  Southern  R.  Co.  59  L.  R.  A.  592,  which 
holds  company  liable  for  injury  to  young  child  while  riding  on  running  board  of 
engine  according  to  known  custom  of  children;  Matthews  v.  Seaboard  Air 
Line  R.  Co.  65  L.R.A.  286,  which  holds  railroad  company  permitting  public  to 
use  well  beaten  path  on  right  of  way,  bound  to  use  ordinary  care  not  to  main- 
tain pitfalls  or  unsafe  condition. 

Distinguished  in  Cederson  v.  Oregon  R.  &  Nav.  Co.  38  Or.  359,  62  Pac.  637: 
holding  duty  of  active  vigilance  owed  by  carrier  to  licensee  by  invitation. 
Dnty  of  carrier  to  trespassers. 

Cited  in  Rathbone  v.  Oregon  R.  Co.  40  Or.  227,  66  Pac.  909,  holding  carrier 
only  bound  to  use  reasonable  care  to  avoid  injury  to  trespasser  on  hand  car 
after  discovery;  Egan  v.  Montana  C.  R.  Co.  24  Mont.  574,  63  Pac.  831,  holding 
engineer  not  bound  to  keep  lookout  for  trespassers;  Schug  v.  Chicago,  M.  &  St. 
P.  R.  Co.  102  Wis.  522,  78  X.  W.  1090,  holding  carrier  running  train  at  high 
speed  not  liable  for  injury  to  boy  trespasser;  Bias  v.  Chesapeake  &  O.  R.  Co.  40 
W.  Va.  359,  33  S.  E.  240  (dissenting  opinion),  majority  holding  carrier  liable 
for  negligent  killing  of  trespasser;  Palmer  v.  Oregon  Short  Line  R.  Co.  34  Utah, 
477,  98  Pac.  689,  16  Ann.  Cas.  229,  on  no  duty  resting  on  railroad  company  to  be 
on  the  lookout  for  trespassers  on  the  tracks;  Louisville  &  N.  R.  Co.  v.  Logsdon, 
118  Ky.  609,  81  S.  W.  657,  holding  no  duty  rested  on  employees  of  a  railroad  to 
be  on  lookout  for  children  trespassing  on  the  tracks  at  points  where  the  presence 
of  persons  on  the  tracks  is  not  to  be  anticipated. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99, 
which  denies  duty  towards  trespassers  on  track  before  discovery;  Becker  v.  Louis- 
ville &  X.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  of  train  to  enable  tres- 
passer discovered  on  railroad  bridge  to  escape;  Schreiner  v.  Great  Northern  R. 
Co.  58  L.  R.  A.  76,  which  holds  that  persons  walking  on  tracks  for  their  own 
convenience  cannot  require  carrier  to  protect  them  from  apparent  dangers. 

Cited  in  notes    (25  L.  R.  A.   290)    on  duty  to  maintain  lookout  on  railroad 
train;    (25  L.  R.  A.  787)   on  care  required  of  railroad  companies  to  prevent  in- 
juring small  children  on  track;    (8  L.R.A. (N.S.)    1081)    on  duty  of  railroad  to 
keep  lookout  for  trespassers  on  track. 
License  l»y  acquiescence. 

Cited  in  Ewing  v.  Rhea,  37  Or.  587,  52  L.  R.  A.  142,  82  Am.  St.  Rep.  783,  62 
Pac.  790,  holding  license  by  acquiescence  in  construction  of  ditch  revocable  at 
will;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  64  Kan.  22,  56  L.  R.  A.  580,  foot- 
note p.  575,  67  Pac.  534,  defining  what  constitutes  license  to  cross  railroad  track 
at  place  other  than  public  crossing;  Moody  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  89 
Ark.  107,  131  Am.  St.  Rep.  75,  115  S.  W.  400,  holding  a  license  to  use  a  railroad 
track  as  a  foot  path  would  be  implied  where  the  railroad  company  constructed 
Its  roadbed  in  such  a  manner  that  it  dammed  up  the  natural  waterway  and 
washed  away  the  sidewalk  causing  the  use  of  the  track  for  a  footpath  without 
objection  on  the  part  of  the  railroad  company;  Dotta  v.  Northern  P.  R.  Co.  36 
Wash.  514,  79  Pac.  32,  holding  no  lioense  would  be  implied  on  the  part  of  a 
railroad  company  to  trespassers  to  use  a  trestle  for  a  means  of  passing  to  and 
from  work  where  it  was  not  provided  with  a  foo.^ath  and  was  of  such  narrow 
construction  that  there  was  no  room  to  step  aside  to  let  train  pass. 

Cited  in  footnote  to  Williamson  v.  Southern  R.  Co.  70  L.R.A,  1007,  which 
holds  that  invitation  to  use  railroad  right  of  way  as  footpath  does  not  arise 
from  merely  permitting  such  use  where  sign  is  conspicuously  posted  warning 
persons  not  to  do  so. 
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Last   clear   chance. 

Cited  in  note  (55  L.  R.  A.  458)  on  doctrine  of  last  clear  chance. 

23  L.  R.  A.  719,  TRABUE  v.  DWELLING  HOUSE  INS.  CO.  121  Mo.  75,  42  Am. 

St.  Rep.  523,  25  S.  W.  848. 
Change   of  interest   as  affecting  insurance   policy. 

Distinguished  in  Collings  v.  American  Cent.  Ins.  Co.  70  Mo.  App.  17,  holding 
deed  by  heirs  to  widow  for  life,  of  interest  in  ancestor's  homestead,  not  change  of 
title  avoiding  policy  to  widow  and  heirs. 
Entire  and  divisible  contracts. 

Followed  in  Hollaway  v.  Dwelling  House  Ins.  Co.  121  Mo.  88,  25  S.  W.  850, 
holding  policy  covering  real  estate  and  personal  property,  divisible;  Stephens  v. 
German  Ins.  Co.  61  Mo.  App.  199,  holding  insurance  on  contents  not  invalidated 
by  breach  of  warranty  as  to  building;  Fowler  v.  Phoenix  Ins.  Co.  35  Or.  567,  57 
Pac.  421,  holding  entire  policy  avoided  by  false  swearing  as  to  proof  of  loss  of 
part  of  it;  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  634,  52  L.  R.  A.  74,  footnote 
p.  70,  78  Am.  St.  Rep.  216,  36  S.  E.  821,  holding  policy  on  different  classes  of 
property  for  premium  payable  in  gross  sum,  indivisible. 

Cited  in  Benham  v.  Farmers'  Mut.  F.  Ins.  Co.  165  Mich.  419,  —  L.R.A.(N.S.) 
— ,  131  N.  W.  87,  Ann.  Cas.  1912  C,  983,  holding  that  policy  of  fire  insurance 
on  personal  property  and  buildings  giving  separate  amounts,  is  void  as  to  per- 
sonalty where  dwelling  house  containing  personalty  was  falsely  represented  as 
having  brick  chimneys;  Grossman  v.  Pennsylvania  Fire  Ins.  Co.  133  Mo.  App. 
540,  113  S.  W.  704,  holding  where  a  policy  insured  property  for  a  gross  sum 
which  was  divided  into  separate  classes  each  representing  different  kinds  of 
property,  the  contract  was  divisible  into  as  many  parts  as  there  were  kinds  of 
property;  Miller  v.  Delaware  Ins.  Co.  14  Okla.  86,  65  L.R.A.  176,  75  Pac.  1121, 
holding  where  different  classes  of  property  are  insured  each  class  being  separate 
from  the  others  and  insured  for  a  specific  amount,  on  a  breach  of  the  conditions 
of  the  policy  as  to  one  class  of  property  the  remainder  of  the  policy  is  not  affect- 
ed thereby;  Goorberg  v.  Western  Assur.  Co.  150  Cal.  518,  10  L.R.A. (N.S.)  880, 
119  Am.  St.  Rep.  246,  89  Pac.  130,  11  Ann.  Cas.  801,  on  there  being  no  difference 
between  the  use  of  the  phrase  "this  policy  shall  be  void"  and  "this  entire  policy 
shall  be  void,"  in  a  policy  of  insurance. 

Cited  in  footnotes  to  Agricultural  Ins.  Co.  v.  Hamilton,  30  L.  R.  A.  633,  which 
holds  insurance  on  personalty  as  well  as  on  building  avoided  by  nonoccupancy ; 
Dumas  v.  Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  358,  which  holds  entirely  void, 
for  breach  of  condition  as  to  part,  policy  for  certain  amount  on  furniture  as  a 
whole;  Miller  v.  Delaware  Ins.  Co.  65  L.R.A.  173,  which  holds  policy  on  a  build- 
ing and  on  fixtures  and  merchandise  therein,  specifying  a  certain  amount  for 
each,  severable  and  valid  as  to  building  and  fixtures,  notwithstanding  breach  of 
condition  as  to  inventory  avoiding  policy  as  to  merchandise. 

Distinguished  in  Pettit  v.  American  Cent.  Ins.  Co.  69  Mo.  App.  321,  holding 
claims  for  burning  of  house  and  furniture  by  same  fire  under  same  policy,  con- 
stitute single  demand;  Huttig  Sash  &  Door  Co.  v.  M'Mahon,  81  Mo.  App.  447, 
holding  promissory  notes  illegal  in  part,  wholly  void;  Hall  v.  Western  Under- 
writers' Asso.  106  Mo.  App.  479,  81  S.  W.  227,  holding  under  a  policy  providing 
that  false  swearing  would  avoid  the  policy  false  swearing  as  to  the  loss  wrould 
entirely  avoid  the  policy  although  it  covered  the  stock  of  merchandise  and  the 
fixtures  separately  and  for  separate  amounts  and  the  false  swearing  was  only 
to  one  of  them. 
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Pleading:. 

Distinguished  in  Rissler  v.  American  Cent.  Ins.  Co.  150  Mo.  373,  51  S.  W.  755, 
upholding  refusal  to  require  plaintiff'  to  elect  on  which  cause  of  action  he  will 
rely  under  petition  alleging  loss,  by  one  fire,  of  two  classes  of  property  insured  in 
designated  amounts. 

23  L.  R.  A.  723,  GRANT  v.  STATE,  33  Fla.  291,  14  So.  757. 
Criminal  verdicts  and  sentences. 

Cited  in  Jenkins  v.  State,  35  Fla.  835,  48  Am.  St.  Rep.  267,  18  So.  182,  holding 
verdict  in  case  involving  charge  of  murder,  of  guilty  as  charged,  with  recommen- 
dation of  one  defendant  to  mercy,  a  nullity;  State  v.  McCafTery,  16  Mont.  39,  40 
Pac.  63,  holding  plea  of  former  jeopardy  inadmissible  where  jury  in  former  trial 
did  not  return  verdict  as  required  by  Code;  Reyes  v.  State,  49  Fla.  23,  38  So. 
257,  holding  where  a  jury  returning  a  verdict  of  guilty  of  murder  as  charged 
the  trial  court  did  not  err  in  asking  them  what  degree  of  murder  they  intended; 
Washington  v.  State,  55  Fla.  196,  46  So.  417,  holding  a  verdict  is  fatally  de- 
fective where  it  finds  the  accused  guilty  of  no  offense  known  to  the  laws  of  the 
state  although  it  finds  the  defendant  guilty  of  two  substantive  offenses;  State 
v.  Godwin,  138  N.  C.  586,  50  S.  E.  277,  holding  the  court  acted  properly  in  re- 
fusing to  accept  a  verdict  of  "guilty  but  innocently,"  and  also  citing  annota- 
tion; Brewer  v.  State,  53  Fla.  2,  43  So.  423,  12  Ann.  Cas.  79,  on  written  verdicts 
as  being  properly  receivable  in  capital  cases. 

Cited  in  footnote  to  Hechter  v.  State,  56  L.  R.  A.  457,  which  holds  sealed  ver- 
dict of  guilty  on  some  counts  of  indictment  not  invalidated  by  adding  not  guilty 
as  to  others  before  recording. 

Cited  in  note   (45  L.  R.  A.  136)   on  effect  of  excessive  sentence. 
Change  in   form  of  verdict. 

Cited  in  Bryant  v.  State,  34  Fla.  298,  16  So.  177,  holding  direction  of  court 
to  jury  to  substitute  for  words  "the  prisoner,"  the  name  of  defendant,  proper; 
Com.  v.  Huston,  46  Pa.  Super.  Ct.  221,  holding  that  in  conspiracy  trial  court 
may  refuse  to  receive  improper  verdict  and  direct  jury  to  find  defendants  either 
guilty  or  not  gui'.ty. 

23  L.  R.  A.  737,  EVANS  v.  JOHNSON,  39  W.  Va.  299,  45  Am.  St.  Rep.  912,  19 

S.  E.  623. 
Proceeding's    v.  it  limit    due  notice. 

Cited  in  Goff  v.  Price,  42  W.  Va.  390,  26  S.  E.  287,  holding  that  judgment  on 
affirmative  matter  in  answer  cannot  be  taken  against  codefendant  without  service 
of  process  to  reply  to  such  answer;  South  Penn  Oil  Co.  v.  Mclntire,  44  W.  Va. 
305,  28  S.  E.  922,  holding  appointment  of  committee  of  insane  person,  without 
notice,  void;  Re  Wellman,  3  Kan.  App.  104,  45  Pac.  726;  Jones  v.  Learned,  17 
Colo.  App.  78,  66  Pac.  1071;  Stewart  v.  Taylor,  111  Ky.  254,  63  S.  W.  783,—- 
holding  adjudication  of  insanity,  without  notice,  void;  Cox  v.  Von  Ashlefeldt,  105 
La.  582,  30  So.  175,  holding  that  one  cannot  be  denied  status  of  person  sui  juris 
without  formal  proceedings  based  on  notice;  People  ex  rel.  Ordway  v.  St.  Sav- 
iour's Sanitarium,  34  App.  Div.  373,  56  N.  Y.  Supp.  431,  holding  commitment  of 
inebriate,  without  notice,  void:  Re  Allen,  82  Vt.  372,  26  L.R.A. (N.S.)  238,  73 
Atl.  1078,  holding  habeas  corpus  was  properly  granted  for  the  relief  of  a  person 
confined  in  an  insane  hospital  where  no  notice  was  given  to  such  person  of  the 
inquiry  as  to  his  sanity  so  as  to  allow  him  to  defend;  Stanton  v.  Wolmesdorff, 
55  W.  Va.  602,  47  S.  E.  245,  holding  where  a  statute  provided  that  when  in  the 
first  instance  a  peremptory  mandamus  is  sought,  conditional  mandamus  might 
be  dispensed  with,  notice  of  the  application  must  be  given  although  the  statute 
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makes  no  provision  for  such  notice;  Karnes  v.  Johnston,  58  W.  Va.  597,  52  S.  E. 
658,  holding  the  appointment  of  a  committee  upon  a  finding  that  the  person  is 
insane  under  an  inquisition  without  notice  is  void;  Martin  v.  White,  76  C.  C.  A. 
671,  146  Fed.  465,  holding  the  appointment  of  a  guardian  for  an  insane  person 
under  a  statute  providing  that  notice  of  the  proceedings  be  given  to  the  insane 
person,  is  void  where  no  personal  notice  of  the  proceedings  was  given;  Miller  v. 
Sterringer,  66  W.  Va.  171,  25  L.R.A.  (X.S.)  600,  66  S.  E.  228,  holding  county 
court  has  power  to  appoint  committee  when  notice  is  given  to  lunatic  though 
no  previous  inquisition  is  had. 

Cited  in  footnotes  to  Porter  v.  Ritch,  39  L.  R.  A.  353,  which  upholds  order  by 
judge  for  temporary  confinement  of  alleged  lunatic  pending  proceedings  to  deter- 
mine question  of  sanity;  Re  Lambert,  55  L.  R.  A.  856,  which  holds  void,  statute 
authorizing  commitment  to  insane  hospital  without  notice  to  alleged  insane 
person;  Re  Boyett,  67  L.R.A.  972,  which  holds  void  statute  empowering  court  in 
its  discretion  without  notice  or  opportunity  to  be  heard  to  commit  one  acquitted 
of  murder  because  of  insanity  to  asylum  for  treatment  from  which  he  cannot  be 
released  without  an  act  of  legislature. 

Cited  in  note    (12  L.R.A.  (N.S.)    896)    on  collateral  attack  on  lunacy  proceed- 
ings for  want  of  notice  to  lunatic. 
Enforcement  of  vendor's  lien. 

Cited  in  Shields  v.  Tarleton,  48  W.  Va.  346,  37  S.  E.  589,  refusing  enforcement 
of  vendor's  lien  because  of  laches;  Burbridge  v.  Sadler,  46  W.  Va.  43,  32  S.  E. 
1028,  holding  vendor's  lien  presumed  paid  after  lapse  of  twenty  years. 

Cited  in  note    (39  L.R.A. (N.S.)    1174)   on  effect  of  barring  of  action  for  pur- 
chase money  upon  right  to  enforce  vendor's  lien. 
Statnte   of   limitations. 

Cited  in  Seymour  v.  Alkire,  47  W.  Va.  304,  34  S.  E.  953,  holding  personal  de- 
cree against  defendant,  on  claim  barred  by  statute,  erroneous,  although  lien  ex- 
ists for  same  on  land;  Porter  v.  Marshall,  67  W.  Va,  675,  69  S.  E.  307,  to  the 
point  that  statute  of  limitations  which  bars  action  on  debt  will  not  bar  fore- 
closure of  mortgage;  Worth  v.  Wrenn,  144  N.  C.  660,  57  S.  E.  388,  holding 
where  a  vendee  holds  possession  of  land  under  a  bond  for  title,  neither  lapse  of 
time  nor  the  statute  of  limitations  will  operate  to  subject  the  property  to  the 
payment  until  some  action  has  been  taken  looking  to  the  execution  of  the  con- 
tract or  the  parties  placed  in  a  hostile  position  towards  each  other;  Blue  v. 
Campbell,  57  W.  Va.  40,  49  S.  E.  909,  holding  in  an  action  for  the  purchase 
price  of  land  the  presumption  of  payment  cannot  avail  as  a  defense  where  the 
legal  title  has  been  withheld;  Wilcox  v.  Wilcox,  139  Mich.  370,  102  N.  W.  954, 
holding  it  a  question  of  fact  for  the  jury  whether  the  statute  of  limitations  had 
run  against  a  claim  by  a  wife  against  the  estate  of  her  deceased  husband  for 
money  loaned  to  him  by  her  and  which  he  expected  to  return  to  her. 

Cited  in  notes  (95  Am.  St.  Rep.  663)  on  effect  of  bar  of  statute  of  limita- 
tions; (16  Eng.  Rul.  Cas.  297)  on  running  of  limitations  as  to  arrears  on  in- 
terest of  money  charged  on  land. 

23  L.  R.  A.  746,  POTTER  v.  THE  MAJESTIC,  9  C.  C.  A.  161,  20  U.  S.  App.  503, 

60  Fed.  624. 

Denial  of  petition  to  certify  cause  to  supreme  court  in  Oceanic  Steam  Nav.  Co. 
v.  Potter,  13  C.  C.  A.  676,  14  U.  S.  App.  710,  69  Fed.  844. 
Conflict  of  laws. 

Cited  in  Wupperman  v.  The  Carib  Prince,  63  Fed.  268,  upholding  foreign  con- 
tract   limiting   liability   for   damages    from   latent   defects,    under    foreign   law; 
L.R.A.  Au.  Vol.  III.— 74. 
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Southern  R.  Co.  v.  Harrison,  119  Ala.  545,  43  L.  R.  A.  387,  72  Am.  St.  Rep.  936, 

24  So.  552,  holding  contract  of  shipment  from  one  state  to  another  governed  by 
law  of  state  where  made. 

Cited  in  notes  (63  L.R.A.  529)  on  conflict  of  laws  as  to  carrier's  contracts; 
(5  Eng.  Rul.  Cas.  888,  889)  on  presumption  that  parties  to  contract  intended 
to  adopt  law  of  place  where  contract  was  made. 

Distinguished  in  The  New  England,  110  Fed.  417,  holding  stipulation  in  foi 
eign  contract  exempting  carrier  from  liability  for  loss  of  baggage  from  negligence 
of  its  servant,  void. 
Stipulations  limiting-   carrier's  liability. 

Reversed  in  166  U.  S.  375,  41  L.  ed.  1039,  17  Sup.  Ct.  Rep.  597,  holding  "con- 
ditions" on  back  of  ticket  to  be  notices,  and  not,  as  matter  of  law,  part  of  con- 
tract, though  words  "See  back,"  are  printed  on  face  of  ticket. 

Cited  in  Calderon  v.  Atlas  S.  S.  Co.  16  C.  C.  A.  333,  35  C.  C.  A.  587,  69  Fed.  575, 
Reversing  64  Fed.  876,  upholding  stipulation  limiting  liability  for  goods  above 
value  of  $100,  unless  special  agreement  made  with  reference  thereto;  The  Ken- 
sington, 36  C.  C.  A.  535,  94  Fed.  887,  upholding  stipulation  in  ticket  limiting 
liability  for  loss  of  baggage  to  250  francs;  Aiken  v.  Wabash  R.  Co.  80  Mo.  App. 
15,  and  The  Priscilla,  106  Fed.  740.  upholding  contract  on  ticket  limiting  liabil- 
ity for  loss  of  baggage  to  $100;  Louisville  &  X.  R.  Co.  v.  Turner,  100  Tenn.  222, 
43  L.  R.  A.  142,  footnote  p.  140,  47  S.  W.  223,  holding  mere  stamping  or  print- 
ing of  limitation  on  railroad  ticket  or  posting  of  notice  in  waiting  rooms  insuffi- 
cient to  bind  passenger;  Boling  v.  St.  Louis  &  S.  F.  R.  Co.  189  Mo.  231,  88  S. 
W.  35,  on  how  the  right  to  transportation  under  a  ticket  is  affected  by  terms 
limiting  the  time  in  which  it  may  be  used. 

Cited  in  footnotes  to  Rogers  v.  Kennebec  S.  B.  Co.  25  L.  R.  A.  491,  which  holds 
one  traveling  with  friend  on  pass  of  latter  bound  by  unknown  condition  as  to 
risks;  O'Rouke  v.  Citizens'  Street  R.  Co.  46  L.  R.  A.  614,  which  holds  void,  con- 
ditions on  transfer  check  requiring  passengers  to  ascertain  correctness  of  date, 
time,  and  direction;  Watson  v.  Louisville  &  N".  R.  Co.  49  L.  R.  A.  454,  which 
holds  condition  requiring  return  coupon  of  round-trip  ticket  to  be  stamped,  rea- 
sonable; Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  requires  proof  of 
negligence  causing  injury  to  passenger  using  excursion  ticket,  by  which  passen- 
ger assumes  risk  of  accident. 

Cited  in  note    (5   Eng.  Rul.   Cas.   347)    on  special  limitations   of  liability   of 
carrier. 
Loss  by  perils  of  the  sea. 

Cited  in  Bancroft-Whitney  Co.  v.  The  Queen,  78  Fed.  167,  holding  evidence 
leaving  in  doubt  question  of  how  leak  occurred  not  sufficient  to  bring  carrier 
within  exceptions  of  loss  by  perils  of  sea. 

23  L.  R.  A.  753,  GROAN  v.  PHELPS,  94  Ky.  213,  21  S.  W.  874. 
Rights   of   parents   and   children  as   affected   by  illegitimacy. 

Cited  in  Adams  v.  Sneed,  41  Fla.  158,  25  So.  893,  holding  children  of  slave 
marriages  not  ratified  after  emancipation,  neither  legitimates  nor  bastards  with- 
in statutes  of  descent;  Johnson  v.  Bodine,  108  Iowa,  599,  79  N.  W.  348,  uphold- 
ing right  of  children  of  illegitimate  daughter  of  testator's  brother  to  share  in 
devise  to  his  heirs;  McCully  v.  Warrick,  61  N.  J.  Eq.  610,  46  Atl.  949,  holding  il- 
legitimate brothers  and  sisters  not  entitled  to  take  under  statute  providing  for 
payment  of  personal  estate  of  intestate  illegitimate  to  mother,  where  such  illegit- 
imate survives  the  mother. 

Cited  in  footnotes  to  Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  right 
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of  offspring  of  slave  marriages  to  inherit  property  acquired  by  ancestors  after 
emancipation;  Murphy  v.  Portrum,  30  L.  R.  A.  263,  which  denies  right  of  inher- 
itance, as  next  of  kin  of  father,  of  illegitimate  child  adopted  but  not  legitimated; 
McDonald  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  32  L.  R.  A.  309,  which  denies  right 
of  action  to  father  for  death  of  illegitimate  child;  Leonard  v.  Braswell,  36  L.  R. 
A.  707,  which  sustains  right  of  offspring  of  bigamous  marriage,  void  where  en- 
tered into,  to  inherit  lands  in  state  declaring  such  issue  legitimate;  Van  Horn 
v.  Van  Horn,  45  L.  R.  A.  93,  which  holds  recognition  of  illegitimate  son  in  other 
state  sufficient  to  make  him  heir  under  Iowa  statute;  Alabama  &  V.  R.  Co.  v. 
Williams,  51  L.  R.  A.  836,  which  denies  mother's  right  to  recover  for  death  of 
illegitimate  child;  Moore  v.  Moore,  58  L.  R.  A.  451,  which  sustains  bastard's 
right  to  inherit  from  brother  of  deceased  mother. 
•Construction  of  statutes. 

Cited  in  Jackson  v.  Hocke,  171  Ind.  373,  84  N.  E.  830,  on  the  words  "child," 
"children,"  or  "kindred"  as  used  in  a  statute  as  meaning  legitimate  children  or 
kindred  only;  Truelove  v.  Truelove,  172  Ind.  445,  27  L.R.A.(N.S.)  225,  86  N.  E. 
1018,  on  words  having  a  definite  meaning  at  common  law  as  being  deemed  to 
have  the  same  meaning  when  used  in  a  statute  where  nothing  showing  a  con- 
trary intention. 

23  L.  R.  A.  758,  FISHER  v.  WEST  VIRGINIA  &  P.  R.  CO.  39  W.  Va.  366,  19  S. 

E.  578. 

Second  appeal  in  42  W.  Va.  201,  33  L.  R.  A.  76,  24  S.  E.  570. 
Lease  of  railroads  and  resulting  liabilities. 

Cited  in  footnotes  to  Van  Steuben  v.  Central  R.  Co.  34  L.  R.  A.  577,  which 
holds  void,  unauthorized  lease  of  railroad;  Lee  v.  Southern  P.  R.  Co.  38  L.  R.  A. 
71,  which  holds  lessor  of  railroad  liable  to  employee  of  lessee  for  injury  due  to 
defects  of  rails  and  track. 

Cited  in  notes  (44  L.R.A.  739)  on  liability  of  lessor  of  railroad  for  injury 
caused  by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract;  (58  Am.  St.  Rep.  148)  on  liability  of  lessor  of  railroad  to  third 
persons. 

Distinguished  in  State  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  106  La.  524,  31  So. 
115,  holding  lessor  railroad  not  bound  by  judgment  in  action  in  which  it  was  not 
made  a  party. 
Carrier's  duty  toward  passengers. 

Cited  in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  620,  54  L.  R.  A.  959,  foot- 
note p.  955,  50  Atl.  103,  holding  carrier  liable  for  fall  of  drunken  passenger  per- 
mitted to  dance  and  stagger  near  door  of  baggage  car;  Burke  v.  Chicago  &  N.  W. 
R.  Co.  108  111.  App.  573,  holding  carrier  liable  for  injury  resulting  from  neg- 
ligently depositing  passenger  known  to  it  to  be  helplessly  intoxicated,  in  danger- 
ous place;  Kennedy  v.  Chesapeake  &  0.  R.  Co.  68  W.  Va.  590,  70  S.  E.  359,  holding 
that  slightest  negligence  on  part  of  railroad  towards  passenger  is  regarded  as 
gross  negligence  rendering  it  liable  for  injury;  Louisville,  H.  &  St.  L.  R.  Co. 
v.  Gregory,  141  Ky.  765,  35  L.R.A.(N.S.)  325,  133  S.  W.  805,  holding  that  rail- 
road is  bound  to  use  ordinary  care  to  protect  intoxicated  passenger  only  when 
condition  is  known  to  agents  or  when  by  exercise  of  reasonable  care  it  would 
have  been  known;  Central  of  Georgia  R.  Co.  v.  Carleton,  163  Ala.  70,  51  So.  27, 
holding  that  fact  that  passenger  was  intoxicated  furnishes  no  excuse  for  con- 
ductor to  force  him  from  place  of  safety,  but  on  contrary  requires  that  greater 
care  be  taken  for  his  safety.  «  ., 

Cited  in  footnotes  to  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  36  L.  R.  A.  213, 
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which  holds  negligence  of  trespasser  sitting  down  on  railroad  track  not  excused 
by  drunkenness;  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424,  which 
denies  carrier's  liability  for  injury  to  sick  passenger  supposed  to  be  intoxicated, 
while  going  towards  back  of  station  after  being  helped  to  front,  where  way  open 
to  street;  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  which  holds  carrier  liable 
for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined  by  freshet; 
Chesapeake  &  O.  R.  Co.  v.  Saulsberry.  56  L.  R.  A.  580,  which  denies  liability  to 
drunken  passenger  ejected  at  station  where  ticket  expires,  for  injuries  in  attempt- 
ing to  re-enter  train;  Southern  R.  Co.  v.  Hobbs.  63  L.  R.  A.  68,  which  holds  car- 
rier liable  to  partially  blind  passenger  carried  beyond  her  station  without  having 
reasonable  opportunity  to  alight,  despite  conductor's  promise  to  assist  her ;  Korn 
v.  Chesapeake  &  0.  R.  Co.  63  L.  R.  A.  873.  which  holds  conductor  not  negligent 
in  ejecting  a  short  distance  from  the  station,  for  refusal  to  pay  fare,  one  who, 
while  apparently  intoxicated,  was  able  to  walk,  and  converse  intelligently; 
Fox  v.  Michigan  C.  R.  Co.  68  L.R.A.  336,  which  holds  carrier  liable  where  em- 
ployees in  charge  of  train  knowingly  permit  person  beastly  drunk  to  go  out  alone 
on  platform  of  moving  car. 

Cited  in  note  (49  L.  R.  A.  131)  on  intoxication  as  affecting  negligence. 
Instructions  to  jury. 

Cited  in  Webb  v.  Big  Kanawha  &  0.  R.  Packet  Co.  43  W.  Va.  809,  29  S.  E.  519V 
holding  instruction  containing  abstract  propositions  of  law,  applicable  to  only 
one  of  two  conflicting  theories  in  case,  erroneous:  McVey  v.  Chesapeake  &  0.  R. 
Co.  46  W.  Va.  119,  32  S.  E.  1012,  holding  instruction  that  carrier  is  bound  to 
same  degree  of  care  towards  person  using  its  right  of  way.  as  if  tracks  ran 
through  public  street,  erroneous;  McVey  v.  St.  Clair  Co.  49  W.  Va.  418,  38  S. 
E.  648.  holding  instruction  failing  to  negative  contributory  negligence,  erroneous; 
Mylius  v.  Raine-Andrew  Lumber  Co.  69  W.  Va.  365,  71  S.  E.  404,  holding  that 
instructions  confined  to  subsidiary  issues,  founded  upon  evidence  and  ignoring 
direct  issue,  cannot  properly  be  given. 
Contributory  nes'liS'ence. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moneyhun,  146  Ind.  155,  34  L.  R. 
A.  143,  44  X.  E.  1106,  holding  boy  going  on  lower  step  of  car  platform  to  vomit, 
guilty  of  contributory  negligence. 

Cited   in  note    (29  L.R.A.  (N.S.)    326)    on  riding  on  platform  of  railroad  car 
as  negligence. 
Mixed   law   and   fact. 

Cited  in  Price  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  75  Ark.  490,  112  Am.  St.  Rep. 
79,  88  S.  W.  575,  on  the  question  of  negligence  as  being  a  mixed  question  of  law 
and  fact  where  there  is  a  substantial  conflict  in  the  evidence. 

23  L.  R.  A.  768,  ATCHISOX,  T.  &  S.  F.  R.  CO.  v.  REESMAN,  9  C.  C.  A.  20,  19. 

U.  S.  App.  596,  60  Fed.  370. 
Liability  of  master   for  injuries   to   servant. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Doty,  67  C.  C.  A.  38,  133  Fed.  872,  holding 
the  plaintiff  could  not  recover  for  injuries  received  while  in  the  employment  of 
the  defendant  but  not  in  the  course  of  the  employment  for  which  he  was  hired 
he  having  exchanged  duties  with  another  employee  temporarily. 

Distinguished  in  Gibson  v.  Kansas  City  Packing  Box  Co.  85  Kan.  349,  116  Pac. 
502,  Ann.  Cas.  3912  D,  1103,  holding  that  Factory  Act  gives  no  right  of  action: 
to  father  for  injury  to  minor  son  in  addition  to  common-law  rights,  and  only 
son  himself  can  recover  for  such  injury. 
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Master's   duty   to   provide   safe   places  and  appliances. 

Cited  in  Deserant  v.  Cerillos  Coal  R.  Co.  178  U.  S.  420,  44  L.  ed.  1133,  20  Sup. 
Ct,  Rep.  967,  and  Sommer  v.  Carbon  Hill  Coal  Co.  32  C.  C.  A.  160,  59  U.  S.  App. 
519,  89  Fed.  58,  holding  master  liable  for  injury  to  servant,  due  to  failure  to  re- 
move gas  from  mine;  Cudahy  Packing  Co.  v.  Anthes,  54  C.  C.  A.  506,  117  Fed. 
120,  holding  master  liable  for  injury  to  servant  for  failure  to  provide  safe  rope 
for  elevator;  Terre  Haute  &  I.  R.  Co.  v.  Williams,  172  111.  382,  64  Am.  St.  Rep. 
44,  50  N.  E.  116,  Affirming  69  111.  App.  394,  holding  carrier  liable  for  failure  to 
erect  fences,  causing  death  of  engineer  through  derailment  of  train  by  striking 
stray  cattle. 

Cited  in  note  (25  L.  R.  A.  321)   on  obligation  of  railroad  company  to  employee 
.as  to  fencing  track. 
Vice  priiicipalship. 

Cited  in  note    (54  L.  R.  A.  65)   on  vice  principalship  as  determined  with  ref- 
•erence  to  character  of  act  which  caused  injury. 
Rebuttal    of    incompetent    testimony. 

Cited  in  Roark  v.  Greeno,  61  Kan.  310,  59  Pac.  655,  holding  that  incompetent 
testimony,  erroneously  admitted,  may  be  rebutted. 
"Violation   of  master's  rules  by  servant. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Finley,  12  C.  C.  A.  599,  25  U.  S.  App.  16,  63 
Fed.  231,  holding  engineer  without  power  to  waive  rule  of  master  requiring 
•brakeman  to  use  stick  in  coupling;  Kansas  &  A.  Valley  R.  Co.  v.  Dye,  16  C.  C. 
A.  608,  36  U.  S.  App.  23,  70  Fed.  28,  holding  section  foreman  failing  to  flag  hanc 
•car  as  required  by  rule,  guilty  of  contributory  negligence;  Lake  Erie  &  W.  R.  Co 
v.  Craig,  25  C.  C.  A.  591,  47  U.  S.  App.  647,  80  Fed.  495,  holding  master  not 
liable  for  injury  to  servant,  due  to  violation  of  rules  in  going  between  cars  to 
uncouple  them;  Erie  R.  Co.  v.  Kane,  55  C.  C.  A.  141,  118  Fed.  235,  denying  re 
•covery  for  death  of  fireman  while  cleaning  number  on  front  of  engine  in  violation 
of  rules;  Canadian  P.  R.  Co.  v.  Elliott,  70  C.  C.  A.  242,  137  Fed.  907,  holding 
the  failure  of  an  employee  to  observe  a  rule  of  the  defendant  company  in  force 
for  the  protection  of  employees  relieved  the  defendant  from  liability  for  hia 
death ;  Anderson  v.  Mikado  Min.  Co.  3  Ont.  L.  Rep.  587,  holding  no  liability  on 
part  of  defendant  for  the  death  of  an  employee  using  the  cage  in  the  mine  in- 
stead of  the  ladder  in  violation  of  the  rules  of  the  mine;  New  York,  C.  &  St. 
L.  R.  Co.  v.  Ropp,  76  Ohio  St.  461,  11  L.R.A.(N.S.)  417,  81  N.  E.  748,  holding 
the  failure  of  an  employee  to  obey  a  rule  of  company  in  force  for  the  better 
protection  of  employees  is  not  excused  by  the  fact  that  another  servant  under 
whose  orders  plaintiff  was  working  at  the  time  of  the  accident  did  not  obey  the 
rules;  Missouri,  K.  &  T.  R.  Co.  v.  Collier,  88  C.  C.  A.  127,  157  Fed.  355,  holding 
ihe  failure  of  plaintiff  to  observe  a  "stop  signal,"  the  result  being  a  collision 
in  which  the  plaintiff  was  injured  was  not  excused  by  the  alleged  giving  of  a 
signal  to  proceed  which  under  the  circumstances  was  contrary  to  the  rules  of 
defendant. 

Cited  in  note  (43  L.  R.  A.  349)  on  duties  of  master  to  servant  as  to  rules 
promulgated  for  safe  conduct  of  business. 

Distinguished  in  Crow  v.  Northern  P.  R.  Co.  45  Wash.  609,  88  Pac.  1022,  hold- 
ing a  brakeman  injured  in  a  railroad  collision  would  not  be  prevented  from  re- 
covering because  of  his  failure  to  obey  the  rules  of  the  defendant  requiring  the 
flagging  of  an  approaching  train  where  the  conductor  in  charge  of  the  train 
-ordered  him  to  proceed  with  his  train. 
JProximate  cause  of  injury. 

Cited  in  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Hood,  36  C.  C.  A.  429,  94  Fed.  624, 
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holding  blowing  off  of  steam  and  moving  of  train,  which  frightened  horses,  prox- 
imate cause  of  resulting  injuries  to  driver. 
Liability   for    failure   to    fence   right    of   way. 

Cited  in  International  &  G.  X.  R.  Co.  v.  Thompson,  34  Tex.  Civ.  App.  68,  77 
S.  W.  439,  holding  where  because  of  failure  to  keep  fence  in  repair  cattle  escape 
onto  the  track  causing  a  collision  in  which  a  passenger  is  injured  the  carrier 
cannot  set  up  that  no  duty  was  owed  to  the  passenger  to  maintain  such  fence  or 
keep  it  in  repair;  New  York,  C.  &  H.  R.  R.  Co.  v.  Price,  16  L.R.A.(N.S.)  1106, 
86  C.  C.  A.  502,  159  Fed.  333,  holding  the  duty  imposed  by  statute  upon  a 
carrier  to  fence  his  right  of  way  created  no  liability  for  failure  to  fence  against 
children  who  playing  near  the  right  of  way  ran  upon  the  track  and  were 
injured. 

Cited  in  note  (9  L.R.A.  (X.S.)  343,  345)  on  private  action  for  violation  of 
statute  as  to  fencing  right  of  way,  not  expressly  conferring  it. 

Distinguished  in  Xeilsen  v.  Chicago,  B.  &  Q.  R.  Co.  109  C.  C.  A.  225,  187  Fed. 
395,  holding  that  employee  has  no  cause  of  action  against  railroad  for  injury 
that  resulted  from  derailment  of  locomotive  by  cattle  which  strayed  upon  un- 
fenced  right  of  way;  J'enut  v.  Boston  &  M.  R.  Co.  207  Mass.  19,  30  L.R.A. (X.S.) 
1201,  92  X.  E.  1032,  20  Ann.  Cas.  1213,  holding  that  statute  requiring  railroads 
to  erect  fences  imposes  no  duty  to  prevent  by  such  fences  owners  of  adjoining 
premises  from  falling  down  embankments  along  tracks. 
Introduction  of  irrelevant  evidence. 

Cited  in  Warren  Live  Stock  Co.  v.  Farr,  73  C.  C.  A.  340,  142  Fed.  117,  holding 
a  party  first  introducing  evidence  irrelevant  to  the  issues  of  the  case  cannot 
assign  as  error  the  introduction  of  evidence  by  the  other  party  relating  to  the 
same  subject-matter. 

23  L.  R.  A.  774,  HAILE  v.  TEXAS  &  P.  R.  CO.  9  C.  C.  A.  134,  23  U.  S.  App.  80, 
60  Fed.  557. 

Injuries  due  to  mere  frij?ht  or  mental   disturbance. 

Cited  in  Haas  v.  Metz,  78  111.  App.  52,  denying  right  of  recovery  for  physical 
injuries  caused  by  mental  disturbance  due  to  words  spoken  by  defendant;  Kalen 
v.  Terre  Haute  &  I.  R.  R.  Co.  18  Ind.  App.  207,  63  Am.  St.  Rep.  343,  47  X.  E. 
694,  holding  damages  not  recoverable  for  fright  and  mental  anguish  unaccom- 
panied by  physical  injury;  Mitchell  v.  Rochester  R.  Co.  151  X.  Y.  109.  34  L.  R. 
A.  783,  56  Am.  St.  Rep.  604,  45  X.  E.  354;  Braun  v.  Craven,  175  111.  411,  42  L. 
R,  A.  203,  51  X.  E.  657;  Spade  v.  Lynn  &  B.  R,  Co.  168  Mass.  290,  38  L.  R.  A. 
514,  60  Am.  St.  Rep.  393,  47  X.  E.  88, — denying  right  of  recovery  for  injury  due 
to  mere  fright  and  mental  disturbance;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stew- 
art, 24  Ind.  App.  382,  56  X.  E.  917,  holding  damages  for  impairment  of  health  by 
fright,  due  to  impending  danger  to  plaintiff's  daughter  through  defendant's  neg- 
ligence, not  recoverable;  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  220.  59 
X.  E.  416,  holding  action  maintainable  against  telegraph  company  for  mental 
anguish  due  to  its  failure  to  deliver  message;  Huston  v.  Freemansburg,  9  Xorth. 
Co.  Rep.  361,  holding  that  negligent  blasting  producing  shock,  resulting  in 
mental  suffering,  is  not  subject  of  right  of  action;  Shellabarger  v.  Morris,  115 
Mo.  App.  571,  91  S.  W.  1005,  on  mental  anguish  as  not  an  element  of  damages 
where  no  bodily  injuries  suffered;  Miller  v.  Baltimore  &  O.  S.  W.  R.  Co.  78 
Ohio  St.  324,  18  L.R.A. (X.S.)  953,  125  Am.  St.  Rep.  699,  85  X.  E.  499,  holding 
there  could  be  no  recovery  for  mere  fright  or  shock  unaccompanied  by  physical 
injury  where  the  acts  causing  were  neither  wilful  nor  malicious. 

Cited  in  footnotes  to  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R,  A.  323,  which 
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denies  right  of  recovery  for  sickness  due  to  fright  caused  by  grossly  negligent 
act  of  one  knowing  such  result  would  follow;  Homans  v.  Boston  Elev.  R.  Co.  57 
L.  R.  A.  291,  which  holds  carrier  liable  for  nervous  shock  to  passenger  resulting 
from  jar  to  nervous  system,  accompanying  blow,  caused  by  being  negligently 
thrown  on  seat;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which  holds  one  liable  for 
frightening  woman,  causing  nervous  prostration,  by  stealthily  entering  her  home 
in  nighttime;  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sustains  right  to  damages 
for  mental  suffering  for  assault  by  pointing  gun,  with  threat  to  shoot  unless 
house  abandoned;  Sanderson  v.  Northern  P.  R.  Co.  60  L.  R.  A.  403,  which  denies 
right  to  recover  for  fright  resulting  in  physical  injury,  but  without  contempora- 
neous injury,  unless  fright  proximate  result  of  legal  wrong;  Reed  v.  Maley,  62 
L.  R.  A.  900,  which  holds  that  merely  soliciting  woman  to  have  sexual  intercourse 
gives  her  no  right  of  action  because  of  wounded  feelings  and  humiliation. 

Cited  in  note  (3  L.R.A.  (N.S.)  57)  on  right  to  recover  for  physical  injury  re- 
sulting from  fright  caused  by  wrongful  act. 

Distinguished  in  Bacon  v.  Pullman  Co.  16  L.R.A.  (N.S.)  583,  89  C.  C.  A.  1, 
159  Fed.  7,  14  Ann.  Cas.  516,  holding  the  plaintiff  could  recover  for  physical 
and  mental  suffering  endured  by  reason  of  the  loss  of  medicine  contained  in  a 
handbag  which  was  stolen  by  a  party  on  the  train  on  which  she  was  traveling; 
Simone  v.  Rhode  Island  Co.  28  R.  I.  192,  9  L.R.A.  (N.S.)  743,  66  Atl.  202,  hold- 
ing a  recovery  might  be  had  where  the  shock  received  by  a  person  in  a  collision 
due  to  the  negligence  of  defendant's  employees  is  followed  by  physical  troubles.  . 

Disapproved  in  effect  in  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  543,  60  L.  R. 
A.  620,  42  S.  E.  983,  and  Mack  v.  South  Bound  R.  Co.  52  S.  C.  334,  40  L.  R.  A.  684, 
68  Am.  St.  Rep.  913,  29  S.  E.  905,  holding  damages  for  injury  caused  by  fright 
due  to  negligence,  recoverable;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  382,  64 
L.  R.  A.  549,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  holding  damages  for  mental 
pain  and  suffering,  resulting  from  negligent  transmission  of  telegram,  recoverable. 
Proximate  cause. 

Cited  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  542,  41  L.  R.  A.  798,  51  N.  E. 
1,  holding  railroad  company  carelessly  storing  oil  not  liable  for  negligent  act  of 
stranger  igniting  it,  fire  spreading  to  adjacent  buildings;  Mella  v.  Northern  S. 
S.  Co.  162  Fed.  510,  holding  there  could  be  no  recovery  for  the  death  of  a 
passenger  who  suffered  an  injury  while  on  defendant's  ship  due  to  defendant's 
negligence  where  the  cause  of  death  was  paralysis  of  the  heart  due  to  the  chloro- 
form given  at  the  hospital  during  an  operation  for  the  injury  which  was  not  a 
serious  one. 

Cited  in  note  (8  Eng.  Rul.  Cas.  416)   on  remoteness  of  damages. 

23  L.  R.  A.  777,  BOGGESS  v.  CHESAPEAKE  &  0.  R.  CO.  37  W.  Va.  297,  16 

S.  E.  1525. 
Risks   of  employment. 

Cited  in  Woodell  v.  West  Virginia  Improv.  Co.  38  W.  Va.  46,   17   S.  E.  386, 
holding  risk  of  dangerous  limb  of  tree  projecting  over  railroad  assumed  by  em- 
ployee, continuing  in  service  after  knowledge  of  it. 
Contributory  negligence. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which 
holds  stepping  from  station  platform  on  to  slowly  moving  train  not  negligence  per 
se;  Jones  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  490,  which  denies  right  of 
one  attempting  to  enter  car  of  mixed  train  at  distance  from  station,  to  recover 
for  injury  from  sudden  jolting  of  car  in  coupling. 

Cited  in  note  (22  L.R.A. (N.S.)  753)  on  negligence  of  passenger  in  getting 
on  or  off  moving  train. 


23  L.E.A.  777]  L.  R.  A.  CASES  AS  AUTHORITIES.  1176 

Rights  of  persons  riding-  on   freight   trains. 

Cited  in  footnotes  to  Richmond  v.  Southern  P.  Co.  57  L.  R.  A.  616,  which  holds 
unenforceable,  agreement  by  purchaser  of  mileage  ticket  at  reduced  rate  not  to 
hold  carrier  liable  for  injury  on  freight  train;  Purple  v.  Union  P.  R.  Co.  57  L. 
R.  A.  700,  which  holds  one  riding  on  train  prohibited  from  carrying  passengers, 
a  trespasser. 
Liability  for  injuries  to  trespassers. 

Cited  in  Bucci  v.  Waterman,  25  R.  I.  128,  54  Atl.  1059,  holding  defendant 
might  be  held  liable  for  injuries  received  by  a  child  of  tender  years  attempting 
to  climb  onto  his  wagon  where  the  defendant  used  such  a  threatening  manner 
towards  the  child  in  ordering  him  off  that  the  child  in  attempting  to  obey  was 
injured. 
"Who  are  passengers. 

Cited  in  notes   (61  Am.  St.  Rep.  83,  92,  94)   on  who  are  passengers  and  when 
they  become  such;    (3  L.R.A.  (N.S.)    588)    on  passenger  on  wrong  car  or  train 
by  his  own  mistake. 
Liability   for   assault   by   conductor. 

Cited  in  footnote  to  Gillespie  v.  Brooklyn  Heights  R.  Co.  66  L.R.A.  618,  which 
holds  street  car  company  not  absolved  from  liability  for  malicious  act  of  con- 
ductor in  calling  passenger  a  deadbeat  when  asked  for  change  due  her. 

23  L.  R.  A.  780,  ROBINSON  v.  GRAY,  90  Iowa,  699,  57  N.  W.  614. 
Jrlight   of   chattel    mortgagee    to    immediate    possession    of    property. 

Cited  in  footnote  to  Singer  Mfg.  Co.  v.  Rios,  60  L.  R.  A.  143,  which  sustains 
provision  authorizing  mortgagee  to  take  possession  of  chattels  on  default  in 
payment. 

Cited  in  note  (19  L.R.A.(N.S.)  915)  on  effect  of  "danger,"  "safety,"  or- "in- 
security" clause  in  chattel  mortgage. 

Distinguished  in  Roster  v.  Seney,  100  Iowa,  564,  69  N.  W.  868,  holding  that 
right  of  chattel  mortgagee  to  take  possession  of  mortgaged  property  does  not 
include  right  to  sell  until  debt,  or  some  part  of  it,  becomes  due;  Dalton  v.  Mil- 
waukee Mechanics'  Ins.  Co.  126  Iowa.  387,  102  N.  W.  120,  holding  the  taking  of 
possession  of  mortgaged  property  by  the  mortgagee  and  the  selling  thereof  does 
not  operate  pro  tanto  as  a  satisfaction  of  the  mortgage  debt  where  with  the  con- 
sent of  the  mortgagor  the  stock  was  replenished  with  the  proceeds;  Sylvester  v. 
Animons,  126  Iowa,  144,  101  N.  W.  782,  holding  where  a  mortgage  of  a  stock  of 
goods  to  secure  the  balance  of  the  purchase  price  provided  for  the  handling  of 
the  goods  by  the  mortgagor  in  the  regular  mercantile  way  and  the  mortgage  note 
provided  for  the  payment  for  the  goods  from  the  sale  of  the  stock  a  provision 
in  the  mortgage  permitting  the  mortgagee  to  take  possession  whenever  he  wished 
was  inconsistent  with  the  remainder  of  the  instrument. 

23  L.  R.  A.  785,  PEOPLE  ex  rel.  NEW  YORK  HOTEL  &  RESTAURANT  CO. 

v.  BARKER,  140  N.  Y.  437,  55  N.  Y.  S.  R.  796,  35  N.  E.  657. 
Corporations   as   persons. 

Cited  in  footnote  to  Fleming  v.  Texas  Loan  Agency,  26  L.  R.  A.  250,  which 
holds  corporation  a  "person"  within  statute  creating  liability  for  death  of  one 
person  by  another. 
Mandamus  to  board  of  equalization. 

Cited  in  People  ex  rel.  Chambers  v.  Wells,  110  App.  Div.  340,  97  N.  Y.  Supp. 
333,  holding  mandamus  would  lie  to  compel  the  board  of  equalization  to  consider 
an  application  for  the  correction  of  an  assessment. 
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23  L.  R.  A.   787,  PEOPLE  ex  rel.  CONNOR  v.  STAPLETON,   18  Colo.  568,  33 

Pac.    167. 
Contempt  of  court. 

Cited  in  Bloom  v.  People,  23  Colo.  420,  48  Pac.  519,  holding  mere  disclaimer 
of  improper  motives  will  not  purge  publisher  of  contempt;  People  ex  rel.  Alex- 
ander v.  District  Court,  29  Colo.  220,  68  Pac.  242,  holding  as  contempt  of  court,. 
assessment  by  board  of  assessors  pending  hearing  in  supreme  court  of  applica- 
tion for  writ  to  prohibit  district  court  from  enforcing  injunction  forbidding  as- 
sessment; State  ex  rel.  Haskell  v.  Faulds,  17  Mont.  145,  42  Pac.  285,  holding: 
publication  of  editorial  charging  supreme  court  judges  with  dealing  out  injus- 
tice, and  entering  into  ''dirty  deal"  to  do  so,  contempt  of  court;  State  v.  Bee 
Pub.  Co.  60  Neb.  295,  50  L.  R.  A.  197,  footnote  p.  195,  83  Am.  St.  Rep.  531,  83. 
N.  W.  204,  sustaining  punishment  for  contempt  of  newspaper  publishing  articles; 
threatening  judges  with  public  odium  if  they  decide  pending  cause  in  certain 
way;  Re  Hughes,  8  N.  M.  241,  43  Pac.  692,  upholding  punishment  by  imprison- 
ment for  publication  of  article  charging  supreme  court  judges  with  improper 
motives  in  institution  of  disbarment  proceedings;  Burke  v.  Teriitory,  2  Okla. 
521,  37  Pac.  829,  holding  published  statement  charging  action  of  court  as  "at- 
tempt to  browbeat  grand  jury,"  contempt  of  court;  State  v.  Tugvvell,  19  Wash, 
255,  43  L.  R.  A.  723,  footnote  p.  717,  52  Pac.  1056,  holding  publication  of  em- 
barrassing articles  within  time  allowed  for  modification  of  opinion,  a  contempt; 
Taylor  v.  Goodrich,  25  Tex.  Civ.  App.  116,  40  S.  W.  515,  raising,  but  not  de- 
ciding, question  whether  libelous  criticism  of  judicial  action  after  final  dispo- 
sition of  case  is  punishable  as  contempt;  State  ex  rel.  Crow  v.  Shepherd,  177 
Mo.  235,  99  Am.  St.  Rep.  624,  76  S.  W.  79,  holding  legislature  powerless  to  take- 
away, abridge,  impair,  limit,  or  regulate  power  of  courts  to  punish  for  contempt; 
Re  Egan,  24  S.  D.  333,  123  N.  W.  478,  holding  that  liberty  of  press  does  not 
authorize  newspaper  to  assail  litigants  during  trial,  intimidate  witnesses  or 
spread  before  juries  its  opinion  of  merits  of  cases  on  trial;  Ex  parte  Green,  46 
Tex.  Crim.  Rep.  580,  66  L.R.A.  729,  108  Am.  St.  Rep.  1035,  81  S.  W.  723,  holding: 
the  publisher  of  an  article  in  nature  defamatory  of  a  court  cannot  be  punished 
for  contempt  where  the  article  was  not  written  and  published  with  reference  to- 
any  case  then  pending  before  the  court;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo, 
265,  99  Am.  St.  Rep.  624,  76  S.  W.  79;  People  ex  rel.  Atty.  Gen.  v.  News-Times. 
Pub.  Co.  35  Colo.  378,  84  Pac.  912, — holding  the  publication  in  a  newspaper  of 
general  circulation  of  articles  charging  the  judges  of  the  supreme  court  with 
corrupt  motives  in  their  rulings  on  pending  causes,  constitute  criminal  con- 
tempt; Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve,  219  Mo.  180,  118  S.  W.  86,  16 
Ann.  Cas.  749,  on  the  legislature  as  having  no  power  to  abridge,  take  awayr 
limit,  or  regulate  the  power  of  the  courts  to  punish  for  contempt. 

Cited  in  footnotes  to  State  ex  rel.  Ashbaugh  v.  Circuit  Court,  38  L.  R.  A.  554,. 
which  denies  power  to  punish  for  criminal  contempt,  newspapers  charging  can- 
didate for  re-election  as  judge  with  corruption  and  partiality  in  actions  already 
ended;  Ex  parte  Foster,  60  L.  R  A.  631,  which  denies  court's  power  to  adjudge, 
on  own  motion,  publisher  in  contempt  for  disobeying  oral  order  not  to  publish 
testimony  in  pending  case;  Ex  parte  Green,  66  L.R.A.  727,  which  holds  criticism 
of  manner  in  which  trials  are  conducted  without  referring  to  particular  case  in 
court  not  punishable  as  contempt. 

Cited  in  notes  (36  L.R.A.  255)  on  legislative  power  to  abridge  power  of  court 
to  punish  for  contempt;  (117  Am.  St.  Rep.  951,  961)  on  courts,  tribunals  and 
persons  authorized  to  punish  contempts;  (15  Eng.  Rul.  Cas.  35)  on  power  of 
court  to  punish  for  contempt. 
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Limitation  of  power  of  departments  of  government. 

Cited  in  Ex  parte  Anderson,  46  Tex.  Crim.  Rep.  392,  81  S.  W.  973,  on  the 
exercise  of  legislative  power  as  being  limited  by  the  constitution. 

23  L.  R.  A.  795,  LOBECK  v.  LEE-CLARK-ANDREESEN  HARDWARE  CO.  37 

Neb.  158,  55  N.  W.  650. 
Good  Trill. 

Cited  in  Didlake  v.  Roden  Grocery  Co.  160  Ala.  492,  22  L.R.A.  (N.S.)  909, 
49  So.  384,  18  Ann.  Cas.  430,  on  the  nature  of  the  good  will  of  a  business;  Brad- 
bury v.  Wells,  138  Iowa,  681,  16  L.R.A.  (N.S.)  244,  115  N.  W.  880,  holding  good 
will  is  inseparable  from  the  business;  Didlake  v.  Roden  Grocery  Co.  160  Ala. 
492,  22  L.R.A.(N.S.)  909,  49  So.  384,  18  Ann.  Cas.  430,  holding  on  the  sale  of 
a  business  to  a  firm  composed  of  the  surviving  members  of  the  old  firm  without 
any  mention  being  made  as  to  the  good  will,  it  will  go  to  the  new  firm. 

Cited  in  note  (96  Am.  St.  Rep.  617,  618)  on  good  will  of  partnership  as  means 
of  making  it  productive  on  dissolution. 

23  L.  R.  A.  802,  WILSON  v.  KING,  59  Ark.  32,  26  S.  W.  18. 
Liability  *f  sureties  on  supersedeas  bonds. 

Cited  in  Love  v.  Cann,  93  Ark.  223,  124  S.  W.  259,  holding  that  bondsmen  on 
supersedeas  bond  obligating  "payment  of  all  rents  which  appellee  is  kept  out  of 
by  appeal"  are  liable  for  all  prior  rents  collection  of  which  is  stayed,  and  all 
subsequent  rents  until  appeal  is  disposed  of;  Dowling  v.  Walker,  120  Ky.  533, 
87  S.  W.  281,  holding  that  supersedeas  bond  given  to  replace  insufficient  one,  re- 
lates back  and  covers  period  between  execution  of  first  bond  and  date  of  return 
of  property  to  owner,  in  action  to  recover  property. 

23  L.  R.  A.  803,  HOOKE'S  SUCCESSION,  46  La.  Ann.  353..  15  So.  150. 
Matrimonial  community  of  acqiiets  and  grains. 

Cited  in  Verrier  v.  Loris,  48  La.  Ann.  722,  19  So.  677,  holding  that  adminis- 
trator of  succession  of  deceased  wife  cannot  take  control  of  property  held  in 
community  between  deceased  and  surviving  husband  and  usufructuary;  Mes- 
sick  v.  Mayer,  52  La.  Ann.  1175,  27  So.  815,  holding  entire  community  assets 
liable  for  debts  of  husband  and  partner,  leaving  widow  and  heir. 

23  L.  R.  A.  805,  HOPSON  v.  FOWLKES,  92  Tenn.  697,  36  Am.  St.  Rep.   120. 

23  S.  W.  55. 
Tenancy  by  entirety. 

Cited  in  Russell  v.  Russell,  122  Mo.  238,  26  S.  W.  677,  holding  woman  di- 
vorced from  husband  entitled  to  partition  of  land  held  by  entirety  during  mar- 
riage; Barnes  v.  Leidigh,  46  Or.  600,  79  Pac.  51,  on  the  effect  of  divorce  upon 
estates  by  entirety. 

Cited  in  notes  (30  L.R.A.  334)  on  tenancy  by  entireties;  (10  L.R.A.(N.S.) 
463)  on  effect  of  divorce  on  tenancy  by  entireties;  (32  L.R.A. (N.S.)  710)  on 
effect  of  conveyance  by  one  cotenant  to  found  adverse  possession  against  others. 

Distinguished  in  Cole  Mfg.  Co.  v.  Collier,  95  Ten.  120,  30  L.  R.  A.  318,  49 
Am.  St.  Rep.  921,  31  S.  W.  1000,  refusing  possession  to  purchaser  of  estate 
by  entirety,  at  execution  sale  for  husband's  debts,  wife  being  alive. 

23  L.  R.  A.  807,  MT.  VERNON  v.  PEOPLE,  147  111.  359,  35  N.  E.  533. 
Local   assessments. 

Cited  in  Newberry  v.  Detroit,  164  Mich.  413,  32  L.R.A. (N.S.)   306,  129  N.  W. 
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699,   holding   that  municipal   park   is   not   exempt   from   assessment   for   paving, 
-where  statute  directs  cost  of  pavement  to  be  assessed  according  to  frontage. 

Cited  in  notes  (35  L.R.A.  38)  on  liability  to  local  assessments  for  benefits, 
of  property  exempt  from  general  taxation;  (132  Am.  St.  Rep.  301,  310,  323) 
on  exemption  from  taxation  or  assessment  of  lands  owned  by  governmental 
bodies,  or  in  which  they  have  an  interest;  (44  L.  ed.  U.  S.  97)  on  liability  of 
public  property  to  assessment  for  public  improvements. 
State  as  a.  party  defendant. 

Cited  in  Galpin  v.  Chicago,  159  111.  App.  164,  holding  that  state  cannot  be 
:sued  without  consent  previously  expressed;  People  v.  Chicago  Sanitary  Dist. 
210  111.  173,  71  N.  E.  334,  on  the  constitutional  inhibition  that  state  may  not  be 
.a  party  defendant  to  proceedings  as  being  absolute. 

23  L.  R.  A.  812,  WADSWORTH  v.  UNION  P.  R.  CO.  18  Colo.  600,  36  Am.  St. 
Rep.  309,  33  Pac.  515. 

Followed  without  comment  in  Union  P.  R.  Co.  v.  Kerr,  19  Colo.  273,  35  Pac. 
47,  action  for  killing  of  live  stock. 
Appealable   orders  and  judgments. 

Cited  in  Geraghty  v.  Randall,  18  Colo.  App.  197,  70  Pac.  767,  on  an  order 
granting  a  new  trial  as  being  properly  the  subject  of  review. 

Distinguished  in  Monteith  v.  Union  P.  D.  &  G.  R.  Co.  13  Colo.  App.  423,  58 
Pac.  338,  holding  order  granting  or  refusing  new  trial  not  appealable. 
•Correct  judgment  based  on  erroneous  reasons. 

Cited  in  Home  Ins.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.   19  Colo.  48,  34  Pac. 
281,  holding  correct  judgment  not  reversible  because  based  on  erroneous  reason. 
Obiter   dictum. 

Cited  in  Olin  v.  Denver  &  R.  G.  R.  Co.  25  Colo.  184,  53  Pac.  454,  holding 
dictum  of  court  on  question  not  involved  in  case  not  controlling;  Rupert  v. 
People,  20  Colo.  431,  38  Pac.  702  (dissenting  opinion  by  Elliott,  J.),  who  holds 
that  general  expressions  in  opinions  are  to  be  taken  in  connection  with  case  in 
which  used;  Crissey  &  F.  Lumber  Co.  v.  Denver  &  R.  G.  R.  Co.  17  Colo.  App. 
302,  68  Pac.  670,  holding  that  general  expressions  in  opinion,  going  beyond  case, 
may  be  disregarded. 
Validity  of  statutes  and  ordinances. 

Cited  in  Valverde  v.  Shattuck,  19  Colo.  110,  41  Am.  St.  Rep.  208,  34  Pac.  947, 
upholding  statute  authorizing  submission  of  question  of  annexation  of  town, 
to  voters  who  were  taxpayers  at  next  preceding  election;  Denver  v.  Coulehan, 
20  Colo.  478,  27  L.  R.  A.  754,  39  Pac.  425,  holding  provision  in  act  for  an- 
nexation to  city  of  uncontiguous  territory,  void;  Smith  v.  Seattle,  25  Wash. 
308,  65  Pac.  612,  holding  constitutional  limit  on  indebtedness  to  be  incurred  for 
water,  light,  and  sewers,  not  applicable  to  local  assessments  for  laying  water 
mains;  Re  Morgan,  26  Colo.  App.  441,  47  L.  R.  A.  63,  77  Am.  St.  Rep.  269,  58 
Pac.  1071,  holding  eight-hour  law  unconstitutional;  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  292,  34  L.R.A.(N.S.)  173,  94  N.  E.  431,  Ann.  Cas.  1912  B,  156,  on 
validity  of  statute  providing  for  compensation  to  servant  for  injury  without 
intervention  of  jury  to  fix  amount  of  damages;  Ex  parte  Boyce,  27  Nev.  366,  65 
L.R.A.  70,  75  Pac.  1,  1  Ann.  Cas.  66  (dissenting  opinion),  on  the  extent  of  the 
authority  of  the  legislature  in  the  exercise  of  the  police  power;  State  ex  rel. 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  488,  92  Pac.  606,  holding  a  legislative 
act  creating  a  board  of  railroad  commissioners  is  not  invalid  because  not  ex- 
pressly authorized  by  the  constitution  to  do  so;  Jenks  v.  Stump,  41  Colo. 
286,  15  L.R.A.(N.S.)  557,  124  Am.  St.  Rep.  137,  93  Pac.  17,  14  Ann.  Cas.  914, 
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holding  an  act  authorizing  the  humane  officer  to  take  charge  of  animals  they  be- 
lieve to  be  cruelly  treated  and  care  for  them  and  detain  until  expenses  are 
paid  without  providing  for  any  hearing  by  the  owners  is  unconstitutional  as 
a  taking  of  property  without  due  process  of  law. 

Cited  in  note   (21  L.  R.  A.  789,  791)   on  constitutionality  of  statutes  restrict- 
ing contracts  and  business. 
Acts  relating  to  fires  and  killing:  of  stock  by  railroads. 

Followed  in  Sweetland  v.  Atchison,  T.  &  S.  F.  R.  Co.  22  Colo.  220,  43  Pac. 
1006,  and  Rio  Grande  Western  R.  Co.  v.  Vaughn,  3  Colo.  App.  466,  34  Pac.  264,. 
holding  stock-killing  act  unconstitutional;  Rio  Grande  Western  R.  Co.  v.  Cham- 
berlin,  4  Colo.  App.  150,  34  Pac.  1113;  Rio  Grande  Western  R.  Co.  v.  Whitson,  4 
Colo.  App.  427,  36  Pac.  159;  Union  P.  R.  Co.  v.  Bullis,  6  Colo.  App.  65,  39  Pac.. 
897;  Denver  &  R.  G.  R.  Co.  v.  Wheatley,  7  Colo.  App.  286,  43  Pac.  450;  Denver 
&  R.  G.  R.  Co.  v.  Thompson,  12  Colo.  App.  3,  54  Pac.  402,— holding  Colorado, 
stock-killing  act  unconstitutional. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Tanner,  19  Colo.  563,  36  Pac.  54 h 
holding  act  imposing  double  liability  for  killing  of  live  stock,  penal;  Burlington. 
&  M.  River  R.  Co.  v.  Campbell,  14  Colo.  App.  143,  59  Pac.  424,  holding  complaint 
failing  to  charge  defendant  with  negligence  in  killing  of  stock,  under  statute., 
defective;  Nielsen  v.  Chicago,  B.  &  Q.  R.  Co.  109  C.  C.  A.  225,  187  Fed.  397,. 
on  validity  of  statute  fixing  prices  that  shall  be  paid  by  railroad  for  different 
grades  of  livestock  that  may  be  killed  because  of  neglect  to  erect  fences. 

Cited  in  notes  (25  L.R.A.  163)  on  constitutionality  of  statutes  making  rail- 
road companies  absolutely  liable  for  damage  by  fires  set  out  by  them,  or  for 
stock  killed  by  them,  regardless  of  negligence;  (9  L.R.A.(X.S.)  349)  on  statutes 
imposing  on  railroads  duty  to  fence  right  of  way;  (62  Am.  St.  Rep.  170)  on 
special  legislation  for  purpose  of  protecting  livestock. 

23  L.  R.  A.  818,  DAVIS  v.  STEEPS,  87  Wis.  472,  41  Am.  St.  Rep.  51,  58  N.  W. 

769. 
Mistakes  in  records  and  in  writing;  of  names. 

Cited  in  Western  Sav.  Co.  v.  Currey,  39  Or.  412,  87  Am.  St.  Rep.  660,  65  Pac. 
360,  holding  entry  of  judgment  not  stating  when  docketed  not  sufficient  to  create 
lien;  D'Autremont  v.  Anderson  Iron  Co.  (D'Autremont  v.  Gaylord)  104  Minn. 
170,  17  L.R.A.  (X.S.)  239,  124  Am.  St.  Rep.  615,  116  X.  W.  357,  15  Ann.  Cas. 
114,  holding  the  publication  of  a  summons  to  "George  H.  Leslie"  confers  no 
jurisdiction  over  "George  W.  Leslie;"  Allen-West  Commission  Co.  v.  Millstead, 
92  Miss.  842,  131  Am.  St.  Rep.  556,  46  So.  256,  holding  a  judgment  rendered  and 
recorded  against  "R.  H.  Rutledge"  was  not  constructive  notice  of  a  lien  on  the 
lands  of  one  "R.  D.  Rutledge;"  Wicker  v.  Jenkins,  49  Tex.  Civ.  App.  369.  108  S. 
W.  188,  holding  the  abstract  of  a  judgment  recorded  in  the  name  of  <-W.  B. 
F.  Wicker"  instead  of  "W.  F.  B.  Wicker"  was  insufficient;  Huff  v.  Sweetser,  8 
Cal.  App.  696,  97  Pac.  705,  holding  persons  taking  property  from  a  married: 
woman  were  entitled  to  have  the  execution  sale  under  a  deficiency  judgment 
taken  against  the  woman  in  her  maiden  name  enjoined. 

Cited  in  footnotes  to  State  v.  Higgins.  27  L.  R.  A.  74,  which  holds  second 
initial  a  material  part  of  name  where  only  initial  of  first  name  given;  Stuy- 
vesant  v.  Weil,  53  L.  R.  A.  562,  which  holds  mistake  in  Christian  name  of  de- 
fendant, duly -served  and  notified  that  he  is  person  intended,  not  prevent  juris- 
diction. 

Cited  in  notes  (7  L.R.A.  (N.S.)  417)  on  certainty  and  accuracy  necessary  in 
respect  'to  Christian  names  or  initials  in  record  or  index  to  impart  constructive- 
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notice;    (12  L.R.A. (X.S.)   451)   on  liability  of  title  abstracter;    (87  Am.  St.  Rep. 
<>65,  669.  670)  on  docketing  judgments. 
Fraudulent  Indorsement  of  one's  own  name. 

Cited  in  footnote  to  Beattie  v.  National  Bank,  43  L.  R.  A.  654,  which  holds 
forgery  not  committed  by  fraudulently  indorsing  own  name  on  paper  belong- 
ing to  other  person  with  same  name. 

:23  L.  R.  A.  821,  COHN  v.  PEOPLE,  149  111.  486,  41  Am.  St.  Rep.  304,  37  N. 

E.  60. 
'Trademarks  and   labels. 

Cited  in  Lippman  v.  People,  175  111.  109,  51  N.  E.  872,  holding  trademark 
act  for  protection  of  manufacturers,  bottlers,  and  dealers  in  certain  beverages, 
unconstitutional;  Hetterman  Bros.  v.  Powers,  102  Ky.  141,  39  L.  R.  A.  213,  80 
Am.  St.  Rep.  348,  43  S.  W.  180,  upholding  right  of  labor  union  to  selection  and 
^exclusive  use  of  particular  trade  label;  Tracy  v.  Banker,  170  Mass.  271,  39  L.  R. 
A.  510,  49  N.  E.  308,  holding  trade  union  entitled  to  benefit  of  act  for  protection 
-of  "manufacturers  from  use  of  counterfeit  labels  and  stamps;"  Stats  v.  Bishop, 
128  Mo.  383,  29  L.  R.  A.  207,  49  Am.  St.  Rep.  569,  31  S.  W.  9,  upholding  con- 
stitutionality of  statute  making  it  a  misdemeanor  to  use  label  adopted  by  trade 
union;  State  v.  Berlinsheimer,  62  Mo.  App.  175,  reversing  conviction  for  use  of 
counterfeit  label,  because  of  failure  to  prove  that  goods  sold  were  not  entitled 
to  bear  genuine  label ;  Schmalz  v.  Wooley,  56  N.  J.  Eq.  655,  39  Atl.  539,  holding 
act  relating  to  labels,  trademarks,  etc.,  adopted  by  associations  or  unions  of 
workingmen,  unconstitutional  as  granting  exclusive  privileges;  People  v.  Dan- 
tuma,  252  111.  566,  39  L.R.A.  (N.S.)  1196,  96  N.  E.  1087,  Ann.  Cas.  1912  D, 
"370,  holding  that  legislature  may  provide  for  registration  of  union  label  and 
make  unauthorized  use  thereof  misdemeanor. 

Cited  in  notes   (29  L.R.A.  206)    on  protection  of  trade  union  labels  or  trade- 
marks;    (25   L.R.A. (N.S.)    474)    on  validity  of  penal  statute  to   protect  trade- 
marks;   (39  L.R.A. (N.S.)    1197,  1198,  1200,  1202)   on  law  as  to  union  labels. 
Construction  of  statutes. 

Cited  in  Hogan  v.  Akin,   181   111.  453,  55  N.  E.   137,  construing  word  "void" 
as  used  in  chattel  mortgage  statute  not  to  mean  "absolutely  void;"  Thompson 
v.  Akin,  81   111.  App.   64,  construing  word  "void"  as  used  in  chattel  mortgage 
statute  to  mean  "absolutely  void." 
•Title  to  statutes. 

Cited  in  Cook  v.  Marshall  County,  119  Iowa,  399,  93  N.  W.  372,  holding  sec- 
tion providing  for  tax  against  persons  dealing  in  cigarettes  sufficiently  expressed 
in  title  of  act  relating  to  "crimes  and  their  punishment;"  State  ex  rel.  Smith 
v.  Board  of  Dental  Examiners,  31  Wash.  498,  72  Pac.  110,  holding  act  to  regu- 
late dentistry,  and  providing  a  penalty,  not  unconstitutional  because  of  failure 
•of  title  to  specify  that  penalty  was  provided;  State  v.  Peyton,  234  Mo.  525, 
137  S.  W.  979,  Ann.  Cas.  1912  D,  154,  holding  that  title  to  act  entitled  "An 
act  to  provide  for  party  nominations  by  direct  vote"  clearly  expresses  subject  of 
act  to  be  laws  governing  party  primary  elections  for  nomination  of  candidates; 
People  v.  Commercial  L.  Ins.  Co.  247  111.  98,  93  N.  E.  90,  holding  that  provision 
of  act  of  1891  prohibiting  promise  of  any  secret  advantage,  as  inducement  to 
•take  out  insurance,  is  within  title  of  act;  Beaner  v.  Lucas,  138  Iowa,  218,  112 
N.  W.  772,  holding  an  act  authorizing  the  purchase  of  ground,  the  erection  of 
public  buildings  thereon  and  the  levy  of  a  tax  for  that  purpose  comprehends  the 
•issuance  of  bonds  in  anticipation  of  the  tax. 

Cited  in  note  (64  Am.  St.  Rep.  71,  75,  106)  on  sufficiency  of  title  of  statute. 
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23  L.  R.  A.  824,  LAMBERTON  v.  PERELES,  87  Wis.  449,  58  N.  W.  776» 
Jurisdiction. 

Cited  in  Kruczinski  v.  Neuendorf,  99  Wis.  270,  74  N.  W.  974,  holding  action- 
maintainable  in  equity  by  owners  of  title  to  land  not  in  possession,  to  remove 
clouds  from  title;  Wells,  F,  &  Co.  v.  Walsh,  88  Wis.  538,  60  N.  W.  824,  uphold- 
ing jurisdiction  of  circuit  court  to  entertain  action  to  enforce  trust  of  trustee 
appointed  by  county  court;  Hill  v.  True,  104  Wis.  301,  80  N.  W.  462,  upholding 
jurisdiction  of  circuit  court  in  action  to  determine  rights  of  cestui  que  trust  in 
real  estate. 
Express  trusts. 

Cited  in  Boyd  v.  Mutual  Fire  Asso.  116  Wis.  179,  61  L.  R.  A.  928,  96  Am. 
St.  Rep.  948,  94  N.  W.  171,  holding  officers  of  corporation  not  express  trustees. 
Active  trusts. 

Cited  in  Patton  v.  Patrick,   123  Wis.  222,  101   N.  W.'408,  holding  the  duty 
imposed  upon  trustees  of  requiring  lessees  to  pay  rent  and  taxes  under  the  lease 
is  sufficient  to  preserve  the  trust  as  an  active  one. 
Exemption   of   trust   estate   from   debts. 

Cited  in  Williams  v.  Smith,  117  Wis.   148,  93  N.  W.  464,  holding  statute  ex- 
empting income  of  trust  from  liability  for  debt  not  applicable  to  personal  prop- 
erty. 
Common-law  rnle  as  to  perpetuities. 

Cited  in  Becker  v.  Chester,  115  Wis.  143,  91  N.  WT.  87  (dissenting  opinion) t 
majority  holding  common-law  rule  as  to  perpetuities  not  in  force  in  Wisconsin. 

23  L.  R.  A.  830,  PEOPLE  v.  HAYES,  140  N.  Y.  484,  56  N.  Y.  S.  R.  456,  37  Am. 

St.  Rep.  572,  35  N.  E.  951. 
Trial  of  criminal  charge   during  pendency   of  civil  action. 

Cited  in  Greene  v.  People,  182  111.  283,  55  N.  E.  341,  and  Hereford  v.  People, 
197   111.  231,  64  X.  E.  310,  holding  that  trial  for  perjury  may  proceed  before 
conclusion  of  proceeding  in  which  it  is  charged  to  have  been  made. 
Ex  post  facto  laws. 

Cited  in  State  v.  Rooney,  12  N.  D.  158,  95  X.  W.  513,  holding  an  act  sub- 
stituting the  penitentiary  for  the  county  jail  as  the  place  of  confinement  pend- 
ing execution  and  that  the  executions  shall  take  place  thereafter  within  the 
penitentiary  is  not  ex  post  facto  as  to  one  convicted  before  its  passage. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute- 
authorizing  prosecution  by  information  of  crimes  already  committed;  People 
ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post 
facto  for  abrogating  provision  for  change  of  magistrate  or  of  venue  for  prejudice. 

Cited  in  notes   (37  Am.  St.  Rep.  587;   64  Am.  St.  Rep.  379)    on  ex  post  facto- 
laws. 
Confidential  communications. 

Cited  in  Lecour  v.  Importers  &  T.  Nat.  Bank,  61  App.  Div.  169,  70  N.  Y. 
Supp.  419,  holding  communication  made  openly  to  lawyer's  clerk  in  presence 
of  two  other  persons  not  confidential;  Richards  v.  State,  55  Tex.  Crim.  Rep_ 
280,  116  S.  W.  587,  on  the  inadmissibility  of  confidental  communications  be- 
tween husband  and  wife;  Gant  v.  State,  55  Tex.  Crim.  Rep.  291,  116  S.  W.  801,. 
holding  upon  a  trial  for  murder  it  was  not  error  to  exclude  testimony  of  the 
wife  of  the  deceased  with  reference  to  threats  made  by  him  against  the  de- 
fendant. 

Cited  in  footnote  to  Hammons  v.  State,  68  L.R.A.  234,  which  holds  admissible- 
letter  written  by  accused  to  his  wife  and  intercepted  in  transmission. 
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Cited  in  notes   (33  L.R.A.  (X.S.)   479,  481)   on  effect  upon  privileged  character 
of  communication  of  third  person's  power  of  disclosure;    (82  Am.  St.  Rep.  49) 
o~  admissibility  of  letters  to  show  credibility  or  bias  of  witness. 
Loss   of   privilege. 

Cited  in  State  v.  Sysinger,  25  S.  D.  115,  125  N.  W.  879,  Ann.  Cas.  1912  B.  997, 
holding  that  letters  by  husband  to  wife  lose  their  character  as  privileged  com- 
munications when  delivered  by  wife  to  prosecuting  officer;  Hammons  v.  State, 
73  Ark.  498,  68  L.R.A.  236,  108  Am.  St.  Rep.  66,  84  S.  W.  718,  3  Ann.  Cas.  912, 
holding  an  incriminatory  letter  written  by  an  accused  to  his  wife  which  acci- 
dently  without  the  fault  of  the  wife  falls  into  the  hands  of  a  third  person  is 
admissible  against  him;  State  v.  Nelson,  39  Wash.  228,  81  Pac.  721,  holding  in 
a  prosecution  for  adultery  a  letter  written  by  the  defendant  to  her  husband  of 
a  damaging  nature,  offered  in  evidence  by  officers  of  the  state  was  admissible. 
Establishment  of  perjury. 

Cited  in  McLaren  v.  State,  4  Ga.  App.  647,  62  S.  E.  138,  on  the  sufficiency  of 
evidence  necessary  to  establish  the  fact  of  perjury. 
Effect  of  failure  of  accused  to  testify. 

Cited  in  People  v.  Provost,   144  Mich.   19,   107   N.  W.  716,   8  Ann.  Cas.  277, 
holding  it  is  error  to  refuse  to  give  a  requested  instruction  that  no  presumption 
of  guilt  can  be  indulged  because  of  the  failure  of  the  accused  to  testify. 
Presence   of   jury   as   affecting:    discretionary   actions    of   court. 

Cited  in  People  v.  Koerner,  117  App.  Div.  45,  102  N.  Y.  Supp.  93,  holding 
where  the  trial  court  suspects  that  a  witness  on  the  stand  is  being  instructed 
by  some  one  in  the  court  room  and  notifies  the  prosecution  of  such  suspicion  in 
the  presence  of  the  jury  it  is  not  error  where  the  court  plainly  instructs  that 
the  incident  be  disregarded. 

23  L.  R.  A.  835,  Re  McCARRAN,  8  Misc.  482,  29  N.  Y.  Supp.  582. 
\Vho  may  challenge  naturalization  proceeding's. 

Cited  in  Petersen  v.  State,  40  Tex.  Civ.  App.  176?  89  S.  W.  81,  holding  the  state 
had  no  such  interest  in  proceedings  admitting  an  alien  to  citizenship  as  would 
authorize  the  maintenance  of  an  action  to  set  aside  the  judgment  on  the  grounds 
that  it  was  procured  by  fraud. 

23  L.  R.  A.  836,  FLANNAGAN  v.  CALIFORNIA  NAT.  BANK,  56  Fed.  959. 
Powers  of  banks. 

Cited  in  Cox  v.  Robinson,  27  C.  C.  A.  132,  48  U.  S.  App.  388,  82  Fed.  289, 
holding  jury  justified  in  finding  vice  president  of  bank  had  authority  to  assign 
judgment,  having  been  held  out  to  public  as  invested  with  authority  to  manage 
affairs  of  bank;  Bowen  v.  Needles  Nat.  Bank,  36  C.  C.  A.  559,  94  Fed.  931,  Af- 
firming 87  Fed.  439  (dissenting  opinion),  majority  holding  agreement  of  na- 
tional bank  to  guarantee  payment  of  debt  of  third  party  for  his  benefit,  ultra 
vires. 

Cited  in  footnote  to  Thomas  v.  City  Nat.  Bank,  24  L.  R.  A.  263,  which  up- 
holds national  bank's  power  to  guarantee  payment  of  commercial  paper. 

Cited  in  note   (32  L.R.A.  (N.S.)   545)   on  guaranty  of  loan  by  national  bank. 

23  L.  R.  A.  838,  PEOPLE  ex  rel.  WELLS  v.  BERKELEY,  102  Cal.  298,  36  Pac. 

591. 
Number  of  votes  necessary  to  carry  election. 

Cited  in  Re  Denny,  156  Ind.  119,  51  L.  R.  A.  728,  footnote  p.  722,  59  N.  E. 
359,  requiring  majority  of  all  votes  cast  for  any  purpose  at  election,  to  adopt 
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constitutional  amendment;  Davis  v.  Brown,  46  W.  Va.  719,  34  S.  E.  839,  holding 
vote  for  relocation  of  county  seat  carried  by  three  fifths  of  votes  on  question, 
although  less  than  three  fifths  of  whole  number  cast;  Santa  Rosa  v.  Bower, 
142  Cal.  301,  75  Pac.  829,  holding  on  the  submission  of  the  ratification  of  a 
municipal  charter  to  the  voters  at  a  general  election  the  charter  is  not  adopted 
if  it  does  not  receive  a  majority  of  all  the  votes  cast  at  the  election:  Knight  v. 
Shelton,  134  Fed.  431,  holding  the  approval  of  a  majority  of  the  voters  voting 
at  an  election  necessary  to  the  adoption  of  an  amendment  to  the  constitution; 
Tecumseh  Nat.  Bank  v.  Saunders,  51  Xeb.  815,  71  X.  W.  779  (dissenting  opin- 
ion) ;  Eufaula  v.  Gibson,  22  Okla.  522,  98  Pac.  565;  Green  v.  State  Canvassers, 
5  Idaho,  139,  95  Am.  St.  Rep.  169,  47  Pac.  259, — on  the  necessity  to  the  passing 
of  a  measure  that  it  receive  a  vote  of  the  majority  of  those  voting. 

Cited  in  footnotes  to  Belknap  v.  i^ouisville,  34  L.  R.  A.  256,  which  requires 
two  thirds  of  all  votes  cast  for  any  purpose  necessary  to  authorize  municipal 
indebtedness;  Bryan  v.  Stephenson,  35  L.  R.  A.  752,  which  requires  majority  of 
all  votes  cast  at  election  to  authorize  issue  of  bonds;  Citizens  &  Taxpayers  v. 
Williams,  37  L.  R.  A.  761,  which  holds  only  majority  of  taxpayers  actually  vot- 
ing at  election  necessary  to  authorize  increase  of  taxes;  Montgomery  County 
Fiscal  Court  v.  Trimble,  42  L.  R.  A.  738,  which  holds  two  thirds  of  those  voting 
on  question  of  creating  county  indebtedness  sufficient;  State  ex  rel.  McClurg 
v.  Powell,  48  L.  R.  A.  652,  which  requires  majority  of  all  electors  voting  at 
election  for  any  purpose,  to  adopt  constitutional  amendment. 

Cited  in  note  (22  L.R.A.  (N.S.)  480)  on  basis  for  computation  of  majority 
essential  to  adoption  of  proposition  submitted  at  general  election. 

Distinguished  in  Territory  ex  rel.  McGuire  v.  Logan  County  High  School,  13 
Okla.  611,  76  Pac.  165,  holding  under  an  act  providing  for  the  location  of  county 
high  schools  the  proposition  will  be  adopted  where  it  receives  a  majority  of  the 
votes  cast  for  such  proposition. 
Sufficiency  of  petition. 

Cited  in  Richter  v.  State,  156  Ala.  133,  47  So.  163,  holding  a  petition  of 
qualified  voters  for  an  election  under  the  local  option  law  may  consist  of  various 
sheets  of  paper  identical  in  words  and  signed  by  different  persons;  Re  Williams, 
17  Ont.  Law  Rep.  411,  14  Ann.  Cas.  481,  holding  a  petition  did  not  satisfy  the 
requirements  where  signatures  were  from  other  petitions  in  the  same  form. 

23  L.  R.  A.  842,  KERR  v.  LYDECKER,  51   Ohio  St.  240,  37   X.  E.  267. 

Followed  without  comment  in  Gray  v.  Clyde,  53  Ohio  St.  673,  44  X.  E.  1137: 
Walling  v.  Humble,  51  Ohio  St.  628. 
Statute   of   limitations. 

Cited  in  Zuellig  v.  Hemerlie.  60  Ohio  St.  33,  71  Am.  St.  Rep.  707,  53  X.  E. 
447,  holding  action  by  surety  for  subrogation  to  mortgage  subject  to  ten -year 
statute  of  limitations;  Bradfield  v.  HaLe,  67  Ohio  St.  322,  65  X.  E.  1008,  holding 
twenty-one  year  statute  of  limitations  applicable  to  mortgagee's  action  in  eject- 
ment; Teegarden  v.  Burton,  62  Xeb.  641,  87  X.  W.  337,  holding  that  right  of  action 
on  mortgage  accrues  within  ten  years  after  date  of  last  payment  on  note  secured 
by  it;  Xew  York  L.  Ins.  Co.  v.  Lord,  40  C.  C.  A.  591,  100  Fed.  23,  holding  title 
not  rendered  unmarketable  by  uncanceled  nortgages  of  record,  forty-seven  and 
forty-nine  years  old:  Waterfield  v.  Rice,  49  C.  C.  A.  509,  111  Fed.  025,  holding 
suit  to  enforce  lien  established  upon  land  by  direction  in  will  for  payment  of 
annuity  not  barred  in  six  years;  Wilson  v.  Pickering,  28  Mont.  440,  72  Pac. 
821,  holding  mortgage  barred  only  when  debt  it  secures  is  barred :  Hall  v.  Brad- 
field,  21  Ohio  C.  C.  185,  12  Ohio  C.  D.  340,  holding  action  upon  mortgage  survives 
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after  one  upon  debt  is  barred,  unless  limitation  in  each  case  is  the  same;  David 
v.  Fauble,  9  Ohio  C.  C.  N.  S.  265,  29  Ohio  C.  C.  497,  holding  mortgage  may  be  fore- 
closed though  action  on  note  secured  thereby  is  barred;  Baird  v.  Ramsey,  2 
Ohio  C.  C.  N.  S.  493,  25  Ohio  C.  C.  533,  holding  suit  to  foreclose  mortgage  is  not 
maintainable  after  fifteen  years  from  maturity  of  note  and  making  of  payment 
thereon;  Ingersoll  v.  Davis,  14  Wyo.  125,  82  Pac.  867,  holding  an  action  to  fore- 
close a  mortgage  falls  within  the  terms  of  an  act  providing  that  an  action  upon 
a  specialty  or  any  agreement  contract  or  promise  in  writing  shall  be  brought 
within  five  years  after  the  cause  of  action  accrues. 

Cited  in  note  in  95  Am.  St.  Rep.  664,  on  effect  of  bar  of  statute  of  limita- 
tions. 

Distinguished  in  Callender  v.  Basquin,  5  Ohio  C.  C.  N.  S.  160,  26  Ohio  C.  C. 
542,  holding  action  to  enforce  payment  of  vendor's  lien  is  barred  in  six  years. 
Foreclosure  us  affecting  wife's  dower. 

Cited  in  Sprague  v.  Law,  17  Ohio  C.  C.  737,  8  Ohio  C.  D.  428,  holding  judg- 
ment debtor  cannot  set  up  foreclosure  proceedings  to  defeat  wife's  right  of  dower 
in  land  mortgaged  by  husband  before  marriage. 
Title  and  use  of  mort&agred  land. 

Cited  in  Lebensburger  v.  Scofield,  12  L.R.A.  (N.S.)  1025,  86  C.  C.  A.  105,  155 
Fed.  88,  holding  a  mortgagee  before  default  has  no  right  to  the  rents  but  what 
are  conferred  by  the  mortgage;  Hickey  v.  Conine,  6  C.  C.  N.  S.  326,  27  C.  C.  374, 
holding  in  Ohio  mortgage  is  regarded  as  mere  security  for  debt  and  incident  to 
it;  Sprague  v.  Law,  17  Ohio  C.  C.  737,  8  Ohio  C.  D.  429,  holding  mortgagor's 
wife  is  entitled  to  contingent  dower  in  premises  mortgaged  before  her  marriage; 
Baird  v.  Ramsey,  2  Ohio  C.  C.  N.  S.  493,  25  Ohio  C.  C.  533,  holding  mortgagee  or 
his  assignee  may  maintain  ejectment  against  mortgagor  after  condition  broken. 

23  L.  R.  A.  846,  BUSWELL  v.  SUPREME  SITTING,  O.  OF  I.  H.  161  Mass.  224, 

36  N.  E.   1065. 
Comity   of   states   as   to   insolvent  estates. 

Cited  in  Ewing  v.  King,  169  Mass.  100,  47  N.  E.  597,  holding  question  of  for- 
eign receiver's  right  to  sue  waived  by  failure  to  raise  it  on  demurrer  or  argu- 
ment; Witters  v.  Globe  Sav.  Bank,  171  Mass.  426,  50  N.  E.  932,  upholding  rights 
of  trustee  under  foreign  assignment  over  title  of  foreign  creditor  by  subsequent 
attachment;  Howarth  v.  Lombard,  175  Mass.  579,  49  L.  R.  A.  307,  56  N.  E. 
888,  holding  legal  assessment  against  domestic  holder  of  shares  in  foreign  cor- 
poration recoverable  by  foreign  receiver;  Homer  v.  Barr  Pumping  Engine  Co. 
180  Mass.  164,  91  Am.  St.  Rep.  269,  61  N.  E.  883,  holding  action  not  maintain- 
able by  foreign  reciver  in  his  own  name,  unless  actually  or  virtually  assignee  of 
the  claim;  Baldwin  v.  Hosmer,  101  Mich.  132,  25  L.  R.  A.  743,  footnote  p.  739, 
59  N.  W.  432,  denying  right  of  local  branch  of  foreign  society  to  refuse  to  turn 
over  assessments  to  ancillary  receiver;  Cowen  v.  Failey,  149  Ind.  384,  49  N.  E. 
270,  allowing  foreign  claimants  to  intervene  and  prove  claims,  although  portion 
of  claims  had  been  paid  by  local  receiver  under  order  of  foreign  court;  Mac- 
Murray  v.  Sidwell,  155  Ind.  566,  80  Am.  St.  Rep.  255,  58  N.  E.  722,  refusing 
to  prefer  claims  of  domestic  stockholders  of  insolvent  foreign  corporation  as 
to  funds  in  hands  of  domestic  receiver;  Hale  v.  Harris,  112  Iowa,  375,  83  N.  W. 
1046,  upholding  right  of  foreign  receiver  to  foreclose  mortgage  assigned  to  him; 
Mosher  v.  Supreme  Sitting,  O.  I.  H.  88  Hun,  400,  34  N.  Y.  Supp.  816,  uphold- 
ing power  of  court  to  order  transfer  of  funds  in  hands  of  domestic  receiver  to 
foreign  receiver;  Barley  v.  Gittings,  15  App.  D.  C.  439,  holding  that  foreign 
receiver  may  be  permitted  to  sue  or  intervene  in  suit  in  District  of  Columbia 
L.R.A.  Au.  Vol.  III.— 75. 
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as  a  privilege;  Southern  Bldg.  &  L.  Asso.  v.  Miller,  55  C.  C.  A.  198,  118  Fed. 
372,  and  Smith  v.  Taggart,  30  C.  C.  A.  567,  57  U.  S.  App.  493,  87  Fed.  98, 
holding  that  local  state  receivers  should  be  directed  to  transmit  assets  of  in- 
solvent mutual  benefit  association  to  receiver  in  principal  action ;  Sands  v.  E.  S. 
Greeley  &  Co.  31  C.  C.  A.  426,  59  U.  S.  App.  610,  88  Fed.  133,  refusing  to  order 
claims  of  domestic  creditors  paid  before  turning  over  assets  in  hands  of  domes- 
tic to  foreign  receiver;  Shinney  v.  North  American  Sav.  Loan  &  Bldg.  Co.  97 
Fed.  11,  upholding  power  of  court  of  equity  to  appoint  receiver  of  foreign  cor- 
poration assets  within  its  jurisdiction;  Thornley  v.  J.  C.  Walsh  Co.  207  Mass. 
66,  92  N.  E.  1007,  holding  that  court  may  allow  foreign  creditors  to  prove  their 
claims  here  against  foreign  corporation  in  receivership  proceedings  ancilliary  to 
similar  proceedings  in  state  of  incorporation ;  Gerding  v.  East  Tennessee  Land 
Co.  185  Mass.  390,  70  N.  E.  206,  holding  a  creditor  of  an  insolvent  foreign  corpo- 
ration cannot  maintain  a  suit  of  equitable  attachment  for  the  purpose  of  reach- 
ing funds  which  have  been  held  to  be  due  the  corporation  where  he  was  a  party 
to  a  general  creditor's  suit  against  the  corporation  in  a  federal  court  in  the 
foreign  state  in  which  a  receiver  was  appointed. 

Cited  in  footnotes  to  Fawcett  v.  Supreme  Sitting,  0.  I.  H.  24  L.  R.  A.  815, 
which  refuses  to  turn  over  to  foreign  receiver  of  foreign  corporation  funds  in 
hands  of  local  receiver;  Failey  v.  Fee,  32  L.  R.  A.  311,  which  requires  payment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign 
insolvent  corporation;  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors. 

Cited  in  notes    (38  L.R.A.  98,  108)    on  distribution  of  assets  of  insolvent  in- 
surance company;    (72  Am.  St.  Rep.  69)   as  to  when  appointment  of  receiver  of 
foreign  corporation  is  proper. 
Rules  and  laws  of  benefit  associations. 

Cited  in  Palmer  v.  Northern  Mut.  Relief  Asso.  175  Mass.  397,  78  Am.  St.  Rep. 
503,  56  N.  E.  828,  holding  that  death  benefit  fund  of  mutual  benefit  association 
not  subject  to  attachment  in  action  to  enforce  judgment  founded  on  death  bene- 
fit certificate;  Garham  v.  Mutual  Aid  Soc.  161  Mass.  367,  37  N.  E.  447,  holding 
membership  of  organization  is  to  be  determined  according  to  constitution  and  by- 
laws of  the  supreme  lodge  and  subordinate  lodges. 
Priority  of  payment  of  insolvency  claims. 

Cited  in  American  Loan  &  T.  Co.  v.  Northwestern  Guaranty  Co.  166  Mass. 
344,  44  N.  E.  340,  holding  claimants  of  trust  fund  not  entitled  to  priority  as 
between  themselves,  because  of  written  demand  on  trustee;  National  Park  Bank 
v.  Clark,  92  App.  Div.  269,  87  N.  Y.  Supp.  185,  holding  funds  collected  by  assess- 
ments for  death  claims  not  impressed  with  trust  in  favor  of  beneficiaries. 

23  L.  R.  A.  853,  VAN  WINKLE  v.  SATTERFIELD,  58  Ark.  617,  25  S.  W.  1113. 
Actions  against  employers  for  wrongful  discharge. 

Cited  in  Bassett  v.  French,  10  Misc.  675,  31  N.  Y.  Supp.  667,  holding  that 
wrongfully  discharged  servant  cannot  recover  damages  beyond  date  of  trial; 
Lee  v.  Dow,  71  N.  H.  328,  51  Atl.  1072,  upholding  right  of  wrongfully  dis- 
charged servant  to  recover  for  remainder  of  term  beyond  time  of  trial;  Weil  v. 
Finneran,  70  Ark.  511,  69  S.  W.  310,  holding  wrongfully  discharged  attorney, 
engaged  on  percentage  basis,  entitled  to  recover  expenses  and  for  value  of  serv- 
ices, where  suit  was  brought  before  termination  of  original  action;  Texas  L. 
Ins.  Co.  v.  Roberts.  55  Tex.  Civ.  App.  228,  1]9  S.  W.  926,  holding  that  in  action 
for  wrongful  discharge  from  employment  where  compensation  was  in  part  by 
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commissions  evidence  is  admissible  to  show  that  other  employment  was  secured, 
and  also  to  show  amount  received  therefor. 

Cited  in  footnote  to  Edgecomb  v.  Buckhout,  28  L.  R.  A.  816,  which  denies 
right  to  discharge  housekeeper  for  marriage  or  contemplated  marriage. 

Cited  in  notes  (5  L.R.A.  (N.S.)  582)  on  remedy  of  wrongfully  discharged  serv- 
ant with  respect  to  services  actually  rendered;  (6  L.R.A. (N.S.)  51,  56,  58,  94-97, 
100,  103,  108,  112,  114)  on  remedy  of  wrongfully  discharged  servant  by  action 
for  breach  of  contract;  (24  L.R.A. (N.S.)  834)  on  duty  to  obey  master's  orders; 
(17  Eng.  Rul.  Cas.  211)  on  grounds  for  discharge  of  servant. 
Damages  for  breach  of  contract  of  employment. 

Cited  in  Kramer  v.  Wolf  Cigar  Stores  Co.  99  Tex.  603,  91  S.  W.  775;  Weil 
v.  Fineran,  78  Ark.  92,  93  S.  W.  568, — on  the  measure  of  damages  for  a  breach 
of  contract  of  employment;  Spencer  Medicine  Co.  v.  Hall,  78  Ark.  342,  93  S.  W. 
985,  holding  on  a  breach  of  contract  of  employment  under  which  the  employee 
was  to  receive  commissions  on  sales,  a  recovery  might  be  had  for  commissions 
he  would  have  recovered  up  to  the  time  of  the  trial;  Blumenthal  v.  Bridges, 
91  Ark.  215,  24  L.R.A. (N.S.)  282,  120  S.  W.  974,  holding  on  a  breach  of  contract 
of  employment  to  sell  land  the  agent  might  recover  the  profits  he  would  have 
realized  from  the  performance  of  the  contract. 

Cited  in  note  (5  L.R.A. (N.S.)  441,  447,  449)  on  right  of  wrongfully  dis- 
charged servant  to  wages  for  contract  period  subsequent  to  discharge. 

23  L.  R.  A.  856,  PEOPLE  ex  rel.  FORSYTH  v.  COURT  OF  SESSIONS,  141  N.  Y. 

288,   57   N.   Y.   S.   R.   404,   36   N.   E.   386. 
Criminal  sentences,  pardons,  and  paroles. 

Cited  in  People  ex  rel.  Dunnigan  v.  Webster,  14  Misc.  618,  36  N.  Y.  Supp, 
745,  upholding  power  of  courts  of  special  sessions  to  suspend  sentence;  Neal  v. 
State,  104  Ga.  513,  42  L.  R.  A.  192,  footnote  p.  190,  69  Am.  St.  Rep.  175,  30 
S.  E.  858,  holding  void,  attempt  to  suspend  execution  of  sentence  after  pro- 
nouncing it;  People  ex  rel.  Boenert  v.  Barrett,  202  111.  295,  63  L.  R.  A.  85,  95 
Am.  St.  Rep.  230,  67  N.  E.  23,  holding  court's  jurisdiction  to  pronounce  sen- 
tence lost  by  two  years'  delay  after  conviction;  Miller  v.  Evans,  115  Iowa,  103, 
56  L.  R.  A.  102,  footnote  p.  101,  91  Am.  St.  Rep.  143,  88  N.  W.  198,  denying 
defendant's  right  to  relief  or  failure  to  execute  mittimus  under  judgment  sen- 
tencing to  imprisonment  on  failure  to  pay  fine,  until  lapse  of  time  of  imprison- 
ment; Re  Webb,  89  Wis.  357,  27  L.  R.  A.  357,  footnote  p.  356,  46  Am.  St.  Rep. 
846,  62  N.  W.  177,  denying  authority  to  suspend  sentence  already  pronounced; 
State  ex  rel.  Gary  v.  Langum,  112  Minn.  125,  127  N.  W.  465,  on  power  of  courts 
to  suspend  judgment  in  criminal  case  during  good  behavior;  Typothetae  v.  Typo- 
graphical Union  No.  6,  66  Misc.  486,  123  N.  Y.  Supp.  967,  on  courts  in  criminal 
cases  as  having  the  power  to  suspend  sentence;  People  ex  rel.  Sullivan  v.  Flynn, 
55  Misc.  640,  106  N.  Y.  Supp.  925,  on  the  power  of  courts  to  suspend  sentence  as 
being  an  inherent  judicial  function;  Re  Collins,  8  Cal.  App.  369,  97  Pac.  188, 
on  the  power  to  stay  execution  as  being  inherent  in  the  courts  unless  otherwise 
provided  by  statute;  Re  St.  Hilaire,  101  Me.  526,  64  Atl.  882,  8  Ann.  Cas.  385, 
on  courts  as  having  jurisdiction  to  place  an  indictment  on  file  or  continue  the 
case  to  a  subsequent  term  for  sentence;  People  v.  Stickle,  156  Mich.  564,  121 
N.  W.  497,  holding  an  act  will  not  be  defeated  as  conferring  new  powers  on  the 
judiciary  because  it  provides  for  the  suspension  of  sentence  upon  convicted  per- 
sons; People  v.  Fabian,  126  App.  Div.  104,  111  N.  Y.  Supp.  140  (dissenting 
opinion),  on  the  effect  of  the  suspension  of  sentence  by  the  court;  Tuttle  v.  Lang, 
100  Me.  126,  60  Atl.  892,  holding  after  conviction  and  the  adjournment  of  the 


23  L.R.A.  856]  L.  R.  A.  CASES  AS  AUTHORITIES.  1188 

term  the  court  had  no  jurisdiction  to  continue  the  cause  to  a  subsequent  term 
for  sentence. 

Cited  in  footnotes  to  State  v.  Crook,  29  L.  R.  A.  260,  which  holds  power  of 
court  after  suspension  of  sentence  not  lost  by  committing  for  refusal  to  pay 
costs  as  ordered;  Miller  v.  State,  40  L.  R.  A.  109,  which  upholds  statute  for  in- 
determinate sentence  of  criminals;  Weber  v.  State,  41  L.  R.  A.  472,  which  sus- 
tains power  of  court  to  suspend  sentence  and  set  aside  suspension  at  any  time 
during  term;  Re  Conditional  Discharge  of  Convicts,  56  L.  R.  A.  658,  which  sus- 
tains statute  empowering  board  to  grant  paroles  after  expiration  of  minimum 
sentence  provided  for;  Parker  v.  State,  23  L.  R.  A.  859,  holding  granting  of 
stay  of  execution  pending  appeal  not  reprieve;  Territory  v.  Richardson,  49  L.  R. 
A.  440,  which  holds  invalid,  statutory  limitations  and  pardoning  power  of  gov- 
ernor; People  ex  rel.  Boenert  v.  Barrett,  63  L.  R.  A.  82,  which  denies  court's 
power  to  indefinitely  suspend  sentence  after  conviction. 

Cited  in  notes  (34  L.R.A.  255)  on  legislative  power  to  grant  pardon  or 
amnesty;  (33  L.R.A.  (N.S.)  113,  117,  121)  on  power  of  court  to  suspend  or  stay 
execution  of  sentence. 

Distinguished  in  Ex  parte  Clandenning,  22  Okla.  Ill,  1  Okla.  Crim.  Rep.  233, 
19  L.R.A.  (N.S.)  3045,  97  Pac.  650,  holding  where  after  the  imposition  of  a  judg- 
ment of  imprisonment  the  proceedings  are  not  stayed  as  required  by  law  the 
court  loses  jurisdiction  after  the  expiration  of  the  time  involved  in  the  sentence 
and  the  term. 

Disapproved  in  State  v.  Abbott,  87  S.  C.  468,  33  L.R.A.(]ST.S.)  117,  70  S.  E. 
6,  Ann.  Cas.  1912  B,  1189,  holding  that  court  has  no  power  to  suspend  sentence  of 
imprisonment  during  good  behavior  of  convict;  State  v.  Hockett,  129  Mo.  App. 
643,  108  S.  W.  599,  holding  a  court  lost  jurisdiction  by  deferring  sentence  on 
one  pleading  guilty. 
Review  by  mandamus. 

Cited  in  People  ex  rel.  Sackett  v.  Woodbury,  70  App.  Div.  421,  75  N.  Y.  Supp. 
236,  holding  action  of  surrogate  in   refusing  to   issue  execution   without   notice 
to  administrator  not  reviewable  by  mandamus. 
Restoration  to  civil  rig-hts. 

Cited  in  Singleton  v.  State,  38  Fla.  304,  34  L.  R.  A.  255,  56  Am.  St.  Rep.  177, 
21  So.  21,  holding  ability  to  testify  not  restored  by  act  of  legislature  providing 
that  person  convicted  of  larceny  should  be  restored  to  civil  rights. 

23  L.  R.  A.  859,  PARKER  v.  STATE,  135  Ind.  534,  35  N.  E.  179. 
Reprieves  and  pardons. 

Cited  in  footnotes  to  People  ex  rel.  Forsyth  v.  Court  of  Sessions,  23  L.  R.  A. 
856,  which  holds  valid,  act  authorizing  court  to  suspend  sentence;  Rich  v.  Cham 
berlain,  27  L.  R.  A.  573,  which  holds  valid,  act  establishing  board  of  pardons  to  in- 
vestigate facts  on  petition  for  pardon  and  to  make  recommendations  to  governor; 
Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  invalid,  statutory  limita- 
tions and  pardoning  power  of  governor;  Re  Conditional  Discharge  of  Convicts, 
56  L.  R.  A.  658,  which  sustains  statute  empowering  board  to  grant  paroles  after 
expiration  of  minimum  sentence  provided  for. 

Cited   in  note    (34   L.   R.   A.   255)    on   legislative   power   to   grant   pardon   or 
amnesty. 
Interest   on   judgments. 

Cited  in  Hoyt  v.  Beach,  104  Iowa,  260,  65  Am.  St.  Rep.  461,  73  N.  W.  492, 
holding  interest  allowable  on  judgment  for  costs  and  attorney's  fees  from  date 
of  entry  of  judgment. 
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23  L.  R.  A.  861,  CHICAGO,  ST.  L.  &  P.  R.  CO.   v.  CHAMPION    (Ind.)    32   N. 

E.  874. 
Proof  of  experiments. 

Cited  in  Byers  v.  Nashville,  C.  &  St.  L.  R.  Co.  94  Tenn.  354,  29  S.  W.  128, 
holding  competent,  proof  of  ex  parte  experiment  by  locomotive  engineer  after 
accident;  Spires  v.  State,  50  Fla.  125,  39  So.  181,  7  Ann.  Cas.  214,  on  the  admissi- 
bility  of  evidence  of  experiments  to  test  the  truth. of  testimony;  Richardson  v. 
State,  90  Md.  118,  44  Atl.  999,  15  Am.  Crim.  Rep.  222,  holding  the  testimony  of 
witnesses  as  to  seeing  the  accused  at  a  particular  place  at  a  particular  time 
and  under  certain  conditions  might  be  impeached  by  the  experiments  of  others 
made  at  the  same  place  under  the  same  conditions;  Davis  v.  State,  51  Neb.  356, 
70  N.  W.  984,  holding  in  a  prosecution  for  causing  a  wreck  where  the  defense  at- 
tempted to  prove  that  with  the  wrench  introduced  in  evidence  it  was  impossible 
to  unscrew  the  nuts  on  the  fish  plates,  it  was  proper  to  prove  that  under  the 
same  conditions  another  had  performed  such  task. 

Cited  in  footnote  to  People  v.  Searcey,  41  L.  R.  A.  157,  which  holds  box  of 
sand  containing  tracks  made  with  shoes  of  accused  person  admissible. 

23  L.  R.  A.  863,  ROTHROCK  v.  DWELLING-HOUSE  INS.  CO.   161  Mass.  423, 

42  Am.  St.  Rep.  418,  37  N.  E.  206. 
Service  of  process  upon  corporations. 

Cited  in  Union  Guaranty  &  T.  Co.  v.  Craddock,  59  Ark.  607,  28  S.  W.  424, 
holding  service  of  foreign  insurance  corporation  complying  with  statutes,  not 
made  on  state  auditor  or  designated  agent,  void;  Sparks  v.  National  Masonic 
Acci.  Asso.  100  Iowa,  466,  69  N.  W.  678,  upholding  power  of  state  to  designate 
method  of  service  upon  corporations  doing  business  therein. 

Cited  in  note    (47  L.  ed.  U.  S.  988)    on  service  on  state  officer  as  service  .on 
foreign  corporations. 
Local    laws   as   affecting-    foreign    corporation. 

Cited  in  Scollard  v.  American  Felt  Co.  194  Mass.  131,  80  N.  E.  233,  on  foreign 
corporation  doing  business  in  state  as  impliedly  agreeing  to  be  bound  by  laws 
of  state. 

Cited  in  notes  (56  Am.  St.  Rep.  374)   on  taxation  of  foreign  corporations;    (85 
Am.   St.  Rep.   930)    on  jurisdiction  of  foreign   corporations;    (7   Eng.  Rul.  Cas. 
696)  on  jurisdiction  to  wind  up  foreign  corporation. 
Conclusiveness   of  judgment   on    persons   not   parties. 

Cited  in  Timberlake  v.  Supreme  Commandery,  U.  0.  G.  C.  208  Mass.  418,  36 
L.R.A.  (N.S.)  598,  94  N.  E.  680.  holding  that  persons  who  were  not  parties  nor 
privies  to  action  in  another  state  are  not  bound  by  decision  made  therein. 

23  L.  R.  A.  864,  BOOTH  &  H.  ABSTRACT  CO.  v.  PHELPS,  8  Wash.  549,  40 

Am.  St.  Rep.  921,  36  Pac.  489. 
Property  capable  of  sale. 

Cited  in  Washington  Bank  v.  Fidelity  Abstract  &  Secur.  Co.  15  Wash.  490, 
37  L.  R.  A.  116,  footnote  p.  115,  55  Am.  St.  Rep.  902,  46  Pac.  1036,  authorizing 
sale  under  mortgage  thereon  of  books  and  maps  containing  record  of  land  titles 
in  certain  county;  Hanley  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  8  Pa.  Dist.  R.  207, 

24  Pa.  Co.  Ct.  503,  holding  secret  formula  and  process  capable  of  sale. 

Cited  in  note  (51  L.  R.  A.  358,  381)  on  common-law  riahts  of  authors  and 
others  in  intellectual  productions. 
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24  L.  R.  A.  33,  PEOPLE  v.  MONROE,   100  Cal.  664,  38  Am.  St.  Rep.  323,  35 

Pac.  326. 
Fraud  sustaining;  indictment  for  forgery. 

Cited  in  People  v.  Leonard,  103  Cal.  203,  37  Pac.  222,  holding  indictment 
charging  bank  officer  with  making  false  entries  with  intent  to  defraud,  sufficient 
without  showing  their  effect  to  defraud;  Santolini  v.  State,  6  Wyo.  119,  71  Am. 
St.  Rep.  906,  42  Pac.  746,  holding  indictment  for  forgery  not  setting  out  in- 
dorsements showing  apparent  legal  efficacy  of  instrument,  good;  State  v. 
Blodgett,  143  Iowa,  582,  121  N.  W.  685,  21  Ann.  Cas.  231,  holding  that  under 
Code  section  4853,  it  is  not  necessary  that  there  should  be  resolution  by  school 
officers  directing  issuance  of  school  order  to  render  making  of  false  order  forgery ; 
People  v.  McPherson,  6  Cal.  App.  269,  91  Pac.  1098,  on  intent  to  defraud  and  not 
character  of  writing  as  element  in  forgery;  People  v.  Abeel,  45  Misc.  86,  91  N. 
Y.  Supp.  699,  19  N.  Y.  Grim.  Rep.  523,  holding  under  statute  the  uttering  of  a 
false  letter  of  introduction  though  lacking  in  any  fitness  to  defraud  was 
forgery;  People  v.  Wong  Sam,  117  Cal.  30,  48  Pac.  972,  holding  it  not  forgery 
to  make  false  letter  designed  only  to  influence  officer  to  reject  application  of 
Chinaman  for  admission. 
What  may  be  subject  of  forgery. 

Cited  in  People  v.  James,  110  Cal.  158,  42  Pac.  479,  holding  order  for  liquor, 
presented  by  Indian  to  whom  law  forbids  furnishing  liquor,  subject  of  forgery ; 
Caffey  v.  State,  36  Tex.  Grim.  Rep.  205,  61  Am.  St.  Rep.  841,  36  S.  W.  82  (dis- 
senting opinion),  majority  holding  incomplete  check  for  teacher's  wages,  invalid 
on  face,  not  subject  of  forgery;  People  v.  McGlade,  139  Cal.  69,  72  Pac.  600,  hold 
ing  instrument  showing  on  its  face  that  it  may  have  been  used  to  consummate 
fraud,  susceptible  of  forgery,  although  of  no  legal  significance;  Gordon  v.  Com. 
100  Va.  829,  57  L.  R.  A.  746,  41  S.  E.  746,  holding  instrument  one  of  legal 
efficacy  within  rules  relating  to  forgery,  when  by  any  possibility  it  may  operate 
to  injury  of  another;  People  v.  Collins,  9  Cal.  App.  623,  99  Pac.  1109,  holding 
it  immaterial  whether  a  forged  clearing  house  certificate  would  have  been  valid 
•  if  genuine;  State  v.  Hazzard,  168  Ind.  168,  80  N.  E.  149,  holding  subscription  for 
a  book  had  some  apparent  obligatory  force  and  was  subject  of  forgery;  People 
v.  Harben,  5  Cal.  App.  32,  91  Pac.  398,  holding  uttering  of  bank  bills  which  had 
never  been  legally  issued  was  a  crime;  State  v.  Brett,  16  Mont.  370,  40  Pac. 
873,  holding  forgery  of  city  warrant  in  excess  of  legal  debt  limit  was  crime; 
State  v.  Blodgett,  143  Iowa,  582,  121  N.  W.  685,  holding  school  warrant  of  ap- 
parent validity  suffices  as  subject  of  forgery;  Tracy  v.  State,  49  Tex.  Crim.  Rep. 
40,  90  S.  W.  308,  holding  unauthorized  and  therefore  defeasible  school  warrant 
may  be  forged. 
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Annotation  approved  in  Pearson  v.  Com.  117  Ky.  734,  78  S.  W.  1128,  holding 
written  consent  to  marriage  which  on  its  face  was  insufficient  to  support  any 
official  action  was  not  subject  of  forgery. 

Cited  in  footnotes  to  State  v.  Evans,  28  L.  R.  A.  127,  which  holds  written 
request  to  pay  money  to  person  named  "and  charge  to  him  at  my  office"  not 
subject  of  forgery;  Hickson  v.  State,  54  L.  R.  A.  327,  which  holds  instrument 
requesting  addressee  to  let  bearer  have  a  "single  rig"  which  the  signer  prom- 
ises to  return,  may  be  subject  of  forgery;  Gordon  v.  Com.  57  L.  R.  A.  744,  which 
holds  irregular  check  subject  of  forgery  after  payment,  as  to  its  effect  as  re- 
ceipt; White  v.  Wagar,  50  L.  R.  A.  60,  which  holds  labels  and  trademarks  not 
subject  of  forgery;  State  v.  Taylor,  25  L.  R.  A.  591,  which  holds  unauthorized 
signing  of  name  to  note  with  signed  statement  that  act  authorized,  not  forgery. 

24  L.  R.  A.  46,  HOLLINGER  v.  REEME,   138   Ind.  363,  46  Am.   St.  Rep.  402, 

36  N.  E.   1114. 
Vacation  of  judgments  on  ground  of  excusable  negligence  or  fraud. 

Cited  in  Jones  v.  Crowell,  143  Ind.  223,  42  N.  E.  612,  holding  in  action  to  set 
aside  decree  want  of  authority  in  attorney  appearing,  meritorious  defense,  and 
that  no  rights  of  innocent  third  parties  intervene,  must  appear;  Majors  v. 
Craig,  144  Ind.  42,  43  N.  E.  3,  holding,  to  correct  judgment  by  default,  defend- 
ant's inability  to  prevent  judgment  by  reasonable  diligence  must  appear;  In- 
diana, I.  &  I.  R.  Co.  v.  Lynch,  145  Ind.  2,  43  N.  E.  934,  holding,  obiter,  relief 
from  judgment  alleged  to  be  obtained  by  fraud  not  obtainable  where  action  on 
docket  eight  years,  and  three  elapse  after  judgment;  State  v.  Hindman,  159  Ind. 
591,  65  N.  E.  911,  holding  attack  by  cross-complaint  in  action  upon  forfeited 
recognizance,  alleging  that  forfeiture  was  fraudulently  obtained,  direct,  not 
collateral  attack:  Darnell  v.  State,  174  Ind.  158,  90  N.  E.  769,  holding  that 
personal  judgment  may  be  rendered  against  nonresident  in  suit  to  collect  taxes 
omitted  on  property,  where  he  pleaded  abatement,  and  subsequently  appeared 
and  demurred  to  complaint;  Freeman  v.  Wood,  11  N.  D.  8,  88  N.  W.  721,  holding 
complaint  bad  because  it  implied  knowledge  of  fraud  in  time  to  have  applied 
for  relief  to  trial  court  which  was  not  done;  Freeman  v.  Wood,  14  X.  D.  109,  103 
N.  W.  392,  holding  that  one  whose  right  and  duty  it  was  to  appear  on  a  judicial 
settlement  and  who  did  not  do  so  will  not  be  relieved. 

Cited  in  footnote  to  Travelers'  Protective  Asso.  v.  Gilbert,  55  L.  R.  A.  538, 
which  denies  right  to  resort  to  equity  to  vacate  judgment  for  fraud  when  remedy 
at  law  adequate. 

Cited  in  notes  (31  L.  R.  A.  201,  211)  on  injunctions  against  judgments  for 
want  of  jurisdiction  or  which  are  void;  (32  L.  R.  A.  328)  on  general  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments;  (36  L.R.A.  (N.S.)  981) 
on  character  and  kinds  of  judgments  and  orders  not  collaterally  assailable  for 
fraud  not  affecting  jurisdiction;  (53  Am.  St.  Rep.  445)  on  negligence  as  bar  to 
equitable  relief  against  judgments;  (54  Am.  St.  Rep.  222,  249)  on  relief  in 
equity  against  judgments  and  other  judicial  determinations. 
Presumption  of  validity  of  judgment. 

Cited  in  Bruce  v.  Osgood,  154  Ind.  379,  56  N.  E.  25,  holding  judgment  of  do- 
mestic court  of  co-ordinate  jurisdiction  entitled  to  full  credit. 

24  L.  R.  A.  50,  CARRICO  v.  WEST  VIRGINIA  C.  &  P.  R.  CO.  39  W.  Va.  86, 
19  S.  E.  571. 

Exhibition  of  injury  to  jury. 

Cited  in  Arkansas  River  Packet  Co.  v.  Hobbs,  105  Tenn.  38,  58  S.  W.  278, 
holding  exposure  of  injured  limb  to  jury  competent;  Orscheln  v.  Scott,  90  Mo. 
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App.  366,  holding  in  assault  case  exhibition  of  injury  to  jury  competent;  Hall 
v.  Manson,  99  Iowa,  712,  34  L.  R.  A.  213,  footnote  p.  207,  68  N.  W.  922,  denying 
right  to  reject  measurement  in  jury's  presence  of  woman's  foot  and  leg  6  inches 
above  angle,  in  suit  for  injuries;  Ewing  v.  Lanark  Fuel  Co.  65  W.  Va.  730,  29 
L.R.A.  (N.S.)  493,  65  S.  E.  200:  Sornberger  v.  Canadian  P.  R.  Co.  24  Ont.  App. 
Rep.  271, — holding  plaintiff  in  a  personal  injury  action  may  exhibit  his  injuries 
to  the  jury  for  purpose  of  having  the  nature  and  extent  of  the  damage  explained 
by  medical  witness. 
Power  of  conrt  to  order  physical  examination. 

Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains  court's 
power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismissal  of 
action;  Austin  &  N.  W.  R.  Co.  v.  Cluck,  64  L.  R.  A.  494,  denying  power  of 
court  to  compel  physical  ^examination  in  absence  of  express  legislative  authority; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.  R.  A.  90,  sustaining  right  to  physi- 
cal examination  of  injured  eyes,  in  action  to  recover  for  permanent  injury  to  eyes; 
Lane  v.  Spokane  Falls  &  N.  R.  Co.  46  L.  R.  A.  153,  which  sustains  power  of 
court  to  order  physical  examination  of  woman  by  experts  in  action  for  personal 
injuries;  Stack  v.  New  York,  N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328,  which  denies 
power  of  court  to  compel  plaintiff  to  submit  to  physical  examination;  O'Brien  v. 
La  Crosse,  40  L.  R.  A.  831,  which  denies  power  of  court  to  order  examination 
as  to  condition  of  plaintiff's  bladder  under  evidence  that  it  might  be  dangerous; 
State  v.  Height,  59  L.  R.  A.  438,  which  holds  unlawful,  disclosures  by  physicians 
of  knowledge  as  to  venereal  disease  obtained  by  examination  against  his  will 
of  one  accused  of  rape;  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A. 
486,  which  holds  action  for  injury  to  minor  daughter  should  not  be  dismissed 
for  her  refusal,  after  attaining  majority,  to  submit  to  physical  examination; 
May  v.  Northern  P.  R.  Co.  70  L.R.A.  Ill,  which  denies  judicial  power  at  common 
law  to  compel  plaintiff  to  submit  to  physical  examination. 

Criticised  in  May  v.  Northern  P.  R.  Co.  32  Mont.  530,  70  L.R.A.  114,  81   Pac. 
328,  4  Ann.  Cas.  605,  denying  power  to  compel  submission  to  medical  examina- 
tion and  stating  that  cited  case  did  not  decide  this  point. 
Duty  of  railroad  to  keep  right  of  way  clear. 

Distinguished  in  New  York,  N.  H.  &  H.  R.   Co.  v.   Baker,  50  L.  R.  A.   203, 
39  C.  C.  A.  240,  98  Fed.  697,  denying  liability  of  railroad  for  injury  to  passenger 
from  derrick  near  track  used  by  employees  of  state  board  raising  grade  of  rail- 
road. 
Liability  for  independent  contractor's  neg'li&ence. 

Cited  in  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86  Md.  360,  39  L.  R.  A.  164, 
38  Atl.  779,  denying  liability  of  railroad  for  breaking  of  trolley  wire  erected 
by  independent  contractor  from  hidden  defect;  Walton  v.  Miller,  109  Va.  220, 
132  Am.  St.  Rep.  908,  63  S.  E.  458,  holding  railroad  company  liable  for  obstruc- 
tions placed  on  track  by  its  contractors  who  were  building  second  track  and 
undertook  to  signal  and  keep  track  clear;  Vickers  v.  Kanawha  &  W.  V.  R.  Co.  64 
W.  Va.  478,  20  L.R.A.  (N.S.)  797,  131  Am.  St.  Rep.  929,  63  S.  E.  367,  holding 
master  cannot  assign  to  independent  contractor  the  duty  of  furnishing  servant 
reasonably  safe  place  to  work. 

Cited  in  footnotes  to  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds 
landlord  liable  for  independent  contractor's  negligence  in  putting  in  automatic 
fire  extinguisher;  Hott"  v.  Shockley,  64  L.  R.  A.  538,  holding  property  owner  not 
liable  to  traveler  for  injury  from  obstruction  placed  in  street  by  independent 
contractor;  Pittsrield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  R.  A. 
116,  holding  landlord  not  relieved  from  liability  to  tenant  for  freezing  of  pipes, 
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by  fact  that  he  employed  independent  contractor  to  heat  building;  Boomer  v. 
Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 
bricks  through  negligence  of  independent  contractor  repairing  chimney;  Pitts- 
field  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  R.  A.  116,  which  holds 
landlord  liable  to  tenants  of  lower  floor  for  injury  from  freezing  of  automatic 
fire  extinguisher  in  portion  retained  by  former  though  building  heated  by  in- 
dependent contractor. 

Cited  in  notes    (65  L.R.A.  454)    as  to  who  are  independent  contractors:    (66 
L.R.A.   152)    on  liability  for  acts  of   independent  contractor  where  injuries   re- 
sult from  nonperformance  of  absolute  duties  of  employer. 
Presumption   that   passenger's   accident   dne   to   carrier's   negligence. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which 
holds  running  and  kicking  of  team  to  public  carriage  makes  prima  facie  case 
of  negligence  as  to  care  of  passenger;  Springer  v.  Ford,  52  L.  R.  A.  930,  which 
sustains  presumption  of  negligence  from  injury  to  passenger  through  unex- 
plained breaking  of  elevator  appliance. 

Cited  in  note  (13  L.R.A.  (N.S.)  609)  on  presumption  of  negligence  from  injury 
to  passenger. 

Contributory  negligence. 

Cited  in  Barrickman  v.  Marion  Oil  Co.  45  W.  Va.  652,  44  L.  R.  A.   100,  32 
S.  E.  327,  holding  instruction  that  contributory  negligence  may  be  determined 
from  evidence  of  both  parties,  proper. 
Effect   of   negligence   not   contributing   to   injury. 

Cited  in  Kansas  &  A.  Valley  R.  Co.  v.  White,  14  C.  C.  A.  484,  32  U.  S.  App. 
192,  67  Fed.  482,  holding  railroad  liable  for  death  of  person  on  car  platform, 
where  such  negligence  did  not  contribute  to  injury. 

Distinguished  in  Klinkler  v.  Wheeling  Steel  &  I.  Co.  43  W.  Va.  225,  27  S.  E. 
237,  holding  conductor's  negligence  in  failing  to  stop  at  crossing  of  intersecting 
road  defeats  recovery. 
Duty  to  avoid   injuring  persons  guilty  of  contributory  negligence. 

Cited  in  Davidson  v.  Pittsburg,  a  C.  &  St.  L.  R.  Co.  41  W.  Va.  418,  23  S.  E. 
593,  holding  instruction  that  railroad  liable  for  failure  to  exercise  ordinary  care 
whereby  trespasser  injured,  proper;  Fisher  v.  West  Virginia  &  P.  R.  Co.  39 
W.  Va.  389,  23  L.  R.  A.  761,  19  S.  E.  578  (dissenting  opinion),  majority  denying 
railroad's  liability  for  injury  to  drunken  passenger  falling  off  car  platform  after 
refusing  to  go  inside;  Couch  v.  Chesapeake  &  0.  R.  Co.  45  W.  Va.  57,  30  S.  E. 
147,  by  Dent,  J.,  dissenting,  who  holds  railroad  liable  for  killing  child  on  track 
which  might  have  been  seen  by  keeping  proper  lookout;  Riedel  v.  Wheeling  Trac- 
tion Co.  69  W.  Va.  22,  71  S.  E.  174,  holding  that  where  negligence  of  defendant 
supervenes  between  original  negligence  of  plaintiff  and  happening  of  injury, 
legal  force  of  plaintiff's  negligence  is  destroyed  as  contributing  cause  to  injury. 
To  what  extent  instructions  must  be  supported  by  evidence  or  pleadings. 

Cited  in  State  v.  Cross,  42  W.  Va.  260,  24  S.  E.  996,  by  Brannon,  J.,  dissent- 
ing, who  holds  instruction  sustained  by  slight  evidence  proper ;  McDonald  v. 
Cole,  46  W.  Va.  188,  32  S.  E.  1033,  holding  refusal  of  instruction  supported 
by  only  colorable  evidence,  proper;  Snedeker  v.  Rulong,  69  W.  Va.  227,  71  S.  E. 
180;  Booth  v.  Interstate  R.  Co.  68  W.  Va.  679,  70  S.  E.  559,— holding  that  where 
there  is  any  evidence  appreciably  tending  to  support  instruction  verdict  should 
not  be  disturbed  because  of  instruction;  State  v.  Clifford,  59  W.  Va.  19,  52  S.  E. 
981,  holding  evidence  appreciably  tending  towards  proof  though  very  weak  will 
support  a  charge;  Chadister  v.  Baltimore  &  0.  R.  Co.  62  W.  Va.  574,  59  S.  E. 
523,  holding  instruction  to  jury  where  there  is  no  appreciable  evidence  to  sup- 
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port  it,   improper;   Kunst  v.  Graf  ton,  67  W.  Va.  27,  26  L.R.A.  (N.S.)    1205,   67 
S.   E.   74,   holding   that  an   instruction   should  not  be  given   upon   an   issue  not 
raised  by  the  pleadings. 
Nonprejndiclal    instruction. 

Cited  in  Bentley  v.  Standard  F.  Ins.  Co.  40  W.  Va.  754,  23  S.  E.  584,  holding 
incorrect  instruction,  clearly  working  no  prejudice,  not  reversible  error;  Robin- 
son v.  Lowe,  56  W.  Va.  313,  49  S.  E.  250,  holding  a  charge  was  irrelevant  on  the 
evidence  adduced  and  its  giving  was  presumptively  harmful ;  Tucker  v.  Colonial 
F.  Ins.  Co.  58  W.  Va.  42,  51  S.  E.  86,  holding  charge  not  harmful  though  imma- 
terial. 
Admissibility  of  testimony  on  former  trial. 

Cited  in  note  (11  Eng.  Rul.  Cas.  265)  on  admissibility  of  testimony  taken  on 
former  trial. 

24  L.  R.  A.  57,  PEOPLE  ex  rel.  FAIRCHILD  v.  PRESTON,  140  N.  Y.  549,  56 

N.  Y.  S.  R.  480,  35  N.  E.  979. 
Advance   payment  of   dues  in   building:  association. 

Cited  in  Mutual  Ben.  Loan  &  Bldg.  Co.  v.  Lynch,  54  App.  Div.  563,  67  N.  Y. 
Supp.    6,    sustaining   mortgage    to   building    and    loan    association    exacting    six 
months'  dues  in  advance. 
Stock  issnable  by  building-  and  loan  associations. 

Cited  in  Johnson  v.  National  Bldg.  &  L.  Asso.  125  Ala.  479,  82  Am.  St.  Rep. 
257,  28  So.  2,  and  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  285,  sus- 
taining issue  of  full-paid  building  association  stock;  Re  Building  &  Loan  Asso. 
8  Pa.  Dist.  R.  568,  30  Pittsb.  L.  J.  N.  S.  113,  2  Dauphin  Co.  Rep.  279,  opinion 
of  attorney  general,  sustaining  power  of  building  association  to  issue  prepaid 
stock  up  to  amount  of  instalment  stock  outstanding;  Synnott  v.  Cumberland 
Bldg.  Loan  Asso.  54  C.  C.  A.  557,  117  Fed.  383,  as  to  right  of  building  and  loan 
association  to  issue  prepaid  stock;  People  v.  New  York  Bldg.  Loan  Bkg.  Co. 
41  Misc.  366,  84  N.  Y.  Supp.  844,  as  to  right  of  building,  loan,  and  accumulat- 
ing fund  association  to  issue  preferred  stock;  Folk  v.  State  Capital  Sav.  &  L. 
Asso.  214  Pa.  531,  63  Atl.  1013,  sustaining  issue  of  full-paid  building  association 
stock  bearing  a  reasonable  rate  and  not  otherwise  preferred  to  other  stocks. 

Cited  in  footnotes  to  Rhodes  v.  Missouri  Sav.  &  L.  Co.  42  L.  R.  A.  93,  which 
holds  foreign  loan  association  issuing  paid-up  stock  not  entitled  to  exemption 
from  usury  given,  by  statute  not  authorizing  issuance  of  paid-up  stock;  Sum- 
rail  v.  Columbia  Finance  &  Trust  Co.  44  L.  R.  A.  659,  which  holds  void,  issu 
ance  of  preferred  stock  by  loan  association. 
Interest-bearing  stock. 

Cited  in  Latimer  v.  Equitable  Loan  &  Invest.  Co.  81  Fed.  779,  sustaining  issue 
of  paid  up  interest-bearing  building  association  stock. 

Distinguished  in  Dickinson  v.  Continental  Trust  Co.  23  Misc.  491,  52  N.  Y. 
Supp.   672,  denyng  power  of  building  association  to  issue  full-paid  stock  with 
guaranteed  interest. 
Rights  of   shareholders   in   building   associations. 

Cited  in  People's  Bldg.  Loan  &  Sav.  Asso.  v.  Tinsley,  96  Va.  328,  31  S.  E. 
508,  holding  borrowing  member  of  New  York  building  association  entitled  to 
credit  for  instalments  paid  and  dividends,  less  losses  sustained;  O'Malley  v. 
People's  Bldg.  Loan  &  Sav.  Asso.  92  Hun,  577,  36  N.  Y.  Supp.  1016,  holding 
shareholder  may  recover  only  amount  of  earnings  on  matured  building  and  loan 
association  certificate ;  Hieronymus  v.  New  York  Nat.  Bldg.  &  L.  Asso.  46  C.  C. 
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A.  684,  107  Fed.  1005,  Affirming  101  Fed.  16,  holding  borrowing  member  not  en- 
titled to  cancelation  of  mortgage  until   stock  fully   paid. 
Building-  association  loans  for  definite  period. 

Cited  in  Eastern  Bldg.  &  L.  Asso.  v.  Olmsted,   16  App.  D.  C.  414,  sustaining 
power  of  loan  association  to  make  loan  for  definite  period. 
Implied  corporate  powers. 

Cited  in  Roby  v.  New  York  C.  &  H.  R.  R.  Co.  142  N.  Y.  182,  36  N.  E.  1053, 
raising,   without  deciding,   question   of   railroad's   power   to   lease  for   coal   yard 
land  condemned  for  use  of  road. 
Incidental    powers   or   purposes   of   corporation. 

Cited  in  Smith  v.  Havens  Relief  Fund  Soc.  44  Misc.  607,  90  N.  Y.  Supp.  168, 
holding  corporation  organized  to  receive  and  apply  money  "for  relief  of  poverty 
and  distress"  was  within  statute  providing  for  associations  for  charitable  pur- 
poses the  receipt  of  money  being  incidental  to  the  main  purpose. 
Expression    of    purpose    in    certificate    of    incorporation. 

Cited  in  Re  Roche,  53  Misc.  194,  104  N.  Y.  Supp.  601,  holding  certificate  that 
corporation  was  organized  to  maintain  "hospital  and  dispensary"  not  void  though 
unnecessarily  expressing  double  purpose. 

24  L.  R.  A.  59,  KREITZ  v.  BEHRENSMEYER,  149  111.  496,  36  N.  E.  983. 
Right  of  de  jure  officer  to  emoluments. 

Cited  in  Blore  v.  Union  County,  64  N.  J.  L.  263,  81  Am.  St.  Rep.  495,  45 
Atl.  633,  holding  one  forcibly  retaining  possession  of  public  office  after  term 
expired  not  entitled  to  salary;  Booker  v.  Donohoe,  95  Va.  366,  28  S.  E.  584,  sus- 
taining right  of  de  jure  officer,  although  not  qualifying  by  taking  oath  or  giving 
bond,  to  recover  fees  from  de  facto  officer;  Coughlin  v.  McElroy,  74  Conn.  404 
92  Am.  St.  Rep.  224,  50  Atl.  1025,  holding  de  jure  officer  entitled  to  recover  from 
de  facto  officer  fees  paid  latter  by  city;  Albright  v.  Sandoval,  216  U.  S.  340,  54 
L.  ed.  508,  30  Sup.  Ct.  Rep.  318,  Affirming  14  N.  M.  349,  93  Pac.  717,  holding  that 
after  judgment  of  ouster  de  jure  officer  may  recover  from  de  facto  officer  emolu- 
ments of  office  less  reasonable  expenses  in  earning  same. 

Cited  in  footnote  to  Rasmussen  v.  Carbon  County,  45  L.  R.  A.  295,  which 
holds  payment  to  de  facto  officer  not  prevent  de  jure  officer  obtaining  salary  ex- 
cept while  excluded  from  office  for  failure  to  qualify. 

Cited  in  notes  (140  Am.  St.  Rep.  194,  195)  on  rights  of  de  jure  officers  as  to 
emoluments;  (54  L.  ed.  U.  S.  503-505)  on  liability  of  de  facto  officer  to 
rightful  incumbent  for  compensation  and  fees. 

Distinguished  in  People  ex  rel.  Malley  v.  Barrett,  203  111.  109,  96  Am.  St.  Rep. 
•298,  67  N.  E.  742,  denying  property  right  of  officer  de  jure  in  his  office  as  an 
office. 
.Yature  of  incumbent's  interest   in  office. 

Cited  in  Mial  v.  Ellington,  134  N.  C.  149,  65  L.  R.  A.  704,  46  S.  E.  961,  hold- 
ing  incumbent   for   definite   time,   by   appointment   to    legislative   office,   has   no 
interest  therein  of  which  legislature  may  not  deprive  him. 
Accrual  of  cause  of  action. 

Cited  in  Warren  v.  Clemenger,  120  111.  App.  439,  holding  by  analogy  a  cause 
of  action  accrues  upon  a  promissory  note  at  the  time  it  becomes  due  and  is 
unpaid. 

24  L.  R.  A.  64,  DRAKE  v.  LADY  ENSLEY  COAL,   IRON  &  R.   CO.   102  Ala. 

501,  48  Am.  St.  Rep.  77,  14  So.  749. 
Pollution  of  waters. 
Cited  in  Arminius  Chemical  Co.  Y.  Landrum,  —  Va.  — ,  38  L.R.A.(N.S.)    278. 
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73  S.  E.  459,  holding  that  fact  that  mine  on  land  of  upper  riparian  owner  cannot 
be  worked  without  pollution  of  stream  does  not  absolve  him  from  liability  for 
injury  to  lower  owners  by  such  pollution  •,  Alabama  Western  R.  Co.  v.  Wilson,  1 
Ala.  App.  311,  55  So.  932,  holding  that  embankment  constructed  by  railroad, 
which  caused  deposit  of  sand  on  adjoining  land  constitutes  actionable  nuisance, 
without  reference  to  whether  it  was  negligently  or  skillfully  constructed;  Thropp 
v.  Harpers  Ferry  Paper  Co.  74  C.  C.  A.  22,  142  Fed.  692,  authorizing  injunction 
against  pollution  of  stream  by  washing  of  ore  from  mine  which  unfitted  water 
for  use  in  manufacturing  paper;  Hill  v.  Standard  Min.  Co.  ]2  Idaho,  239,  85 
Pac.  907,  holding  pollution  of  stream  by  waste  from  mines  which  overflows  on 
lower  proprietor's  lands  rendering  them  unfit  for  agricultural  purposes,  action- 
able; Alabama  Consol.  Coal  &  I.  Co.  v.  Turner,  145  Ala.  650,  117  Am.  St.  Rep. 
Gl,  39  So.  603,  sustaining  liability  for  pollution  of  stream  by  upper  proprietor 
constructing  dam  discharging  debris;  Atlanta  &  B.  Air  Line  R.  Co.  v.  Wood, 
160  Ala.  664,  49  So.  426,  holding  pollution  of  stream  by  depositing  loose  dirt 
and  sand  within  four  hundred  and  fifty  feet  of  lower  proprietor's  mill,  action- 
able. 

Cited  in  footnotes  to  Weston  Paper  Co.  v.  Pope,  56  L.  R.  A.  899,  which  sus- 
tains liability  for  pollution  of  stream  by  discharge  from  strawboard  works 
though  business  skilfully  conducted;  Strobel  v.  Kerr  Salt  Co.  51  L.  R.  A.  687, 
which  authorizes  injunction  against  diversion  of  stream  for  use  in  salt  works,, 
causing  pollution  of  stream  by  return  of  part;  Barrett  v.  Mt.  Greerfwood  Ceme- 
tery Asso.  31  L.  R.  A.  109,  which  authorizes  injunction  against  connecting  city 
drain  with  spring  brook;  Barnard  v.  Shirley,  24  L.  R.  A.  568,  which  refuses  to. 
enjoin  flow  of  water  from  artesian  well  used  to  bathe  patients  in  sanitarium 
into  natural  watercourse. 

Cited-  in  notes  ( 39  L.  R.  A.  685 )  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (41  L.  R.  A.  751)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  of  flow  of 'water  in  stream;  (22  L.R.A.  (N.S.)  276;  38 
L.R.A.  (N.S.)  272)  on  pollution  of  stream  by  mining  operations;  (10  Eng. 
Rul.  Cas.  243)  on  right  of  riparian  owner  to  purity  of  water. 
Damages  for  pollution  of  stream. 

Cited  in  Tutwiler  Coal,  Coke  &  I.  Co.  v.  Nichols,  146  Ala.  371,  119  Am.  St. 
Rep.  34,  39  So.  762,  holding  under  statute  limiting  action  for  damages  for 
pollution  of  stream  to  one  year,  plaintiff  cannot  recover  for  injuries  prior  to 
that  time. 

24  L.  R.  A.  68,  STATE  v.  BUSWELL,  40  Neb.  158,  58  N.  W.  728. 
Unlicensed  practice  of  medicine. 

Cited  in  Lincoln  Medical  College  v.  Poynter,  60  Neb.  231,  82  N.  W.  855,  hold- 
ing law  governing  practice  of  medicine  police  measure;  State  v.  Wilcox,  64  Kan. 
792,  68  Pac.  634,  sustaining  constitutionality  of  act  regulating  practice  of  medi- 
cine, surgery,  and  osteopathy;  State  v.  Paul,  56  Neb.  373,  76  N.  W.  861,  holding 
person  not  within  exceptions  stated  by  act  regulating  practice  of  medicine  liable 
for  performing  operations  and  administering  remedies  under  direction  of  li- 
censed physician;  State  v.  Johnson,  84  Kan.  419,  41  L.R.A.  (N.S.)  542,  114  Pac. 
390,  holding  that  statute  creating  state  board  of  medical  registration,  and 
regulating  practice  of  medicine,  embraces  within  its  terms  one  who  for  pay  at- 
tempts to  practice  of  chiropractic  by  pretending  to  adjust  spine  of  one  afflicted 
with  bodily  infirmity;  State  v.  Smith,  233  Mo.  263,  33  L.R.A. (N.S.)  186,  135 
S.  W.  465;  Smith  v.  People,  51  Colo.  274,  36  L.R.A.(N.S.)  160,  117  Pac.  612,— 
holding  that  statute  creating  board  of  medical  examiners,  whose  license  one  must 
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secure  before  practicing  medicine  is  constitutional;  State  v.  Edmunds,  127  Iowa, 
338,  101  N.  W.  431,  holding  statute  requiring  certificate  of  practicing  physicians 
applicable  to  one  professing  to  cure  diseases  by  prescribing  diet  and  exercises, 
for  a  consideration;  State  v.  Heath,  125  Iowa,  590,  101  X.  W.  429,  holding  statute 
requiring  certificate  of  practicing  physicians  applicable  to  one  practicing  by 
"magnetic  treatment." 

Cited  in  footnotes  to  Parks  v.  State,  59  L.  R.  A.  190,  which  sustains  require- 
ment that  magnetic  healer  procure  license;  Justice  v.  State,  59  L.  R.  A.  601, 
which  holds  refusal  to  permit  administration  of  medicine  to  minor  children 
while  sick  not  deprival  of  necessary  sustenance;  State  v.  Biggs,  64  L.  R.  A. 
140,  holding  legislation  attempting  to  confer  right  to  treat  all  diseases  upon 
licensed  doctors,  unconstitutional ;  State  v.  Yegge,  69  L.E.A.  504,  which  holds 
license  required  of  ophthalmologist  who  prefixes  letters  "Dr."  on  sign  and  on 
notices  in  which  he  undertakes  to  correct  certain  diseased  conditions  by  fitting 
glasses  to  eyes. 

Cited  in  note   (3  L.R.A.  (N.S.)   763)   on  application  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  special  kinds  of  treatment. 
Osteopathy. 

Cited  in  Little  v.  State,  60  Neb.  751,  51  L.  R.  A.  719,  84  N.  W.  248,  holding 
osteopath  liable  for  practising  without  license;  People  v.  Gordon,  194  111.  570, 
88  Am.  St.  Rep.  165,  62  N.  E.  858,  holding  osteopath  or  magnetic  healer,  not 
using  medicines,  within  statute  forbidding  unlicensed  treatment  of  physical 
injury  or  deformity. 

Cited  in  footnote  to  State  v.  Liffring,  46  L.  R.  A.  334,  which  denies  necessity 
of  certificate  from  medical  board  for  practice  of  osteopathy. 
Christian  science. 

Cited  in  State  v.  Marble,  72  Ohio  St.  40,  70  L.R.A.  841,  106  Am.  St.  Rep.  570, 
73  N.  E.  1063,  2  Ann.  Cas.  898,  holding  statute  requiring  certificate  of  practicing 
physicians  applicable  to  one  prescribing  Christian  Science  treatment  for  a  fee. 

Cited  in  footnotes  to  Re  First  Church  of  Christ,  Scientist,  63  L.R.A.  411,  which 
upholds  right  to  refuse  charter  to  religious  society  organized  to  promulgate 
method  of  treating  disease  by  prayer;  State  v.  Marble,  70  L.R.A.  835,  which  up- 
holds statute  exacting  license  fee  from  one  giving  Christian  Science  treatment 
for  fee. 

Cited  in  note  (98  Am.  St.  Rep.  753)   on  practice  of  Christian  Science. 

Distinguished  in  State  v.  Mylod,  20  R.  I.  641,  41  L.  R.  A.  431,  40  Atl.  753, 
holding  practice  of  Christian  science  not  violation  of  act  prohibiting  unlicensed 
practice  of  medicine  or  surgery;  Kansas  City  v.  Baird,  92  Mo.  App.  211,  holding 
Christian  science  healer  not  within  statutory  definition  of  physician. 

24   L.   R.   A.    73,   UNITED   STATES   v.   TRANS-MISSOURI    FREIGHT   ASSO. 
7  C.  C.  A.  15,  4  Inters.  Com.  Rep.  443,  19  U.  S.  App.  36,  58  Fed.  58. 

Action  by  district  attorney  for  services  in  preparing  brief  in  United  States  v. 
Ady,  22  C.  C.  A.  223,  40  U.  S.  App.  312,  76  Fed.  361. 
Statutory  construction. 

Cited  in  Butler  v.  United  States,  87  Fed.  661,  construing  statute  providing  for 
compensation  of  clerk  of  court  with  reference  to  general  laws  theretofore  exist- 
ing; Lewis  v.  State,  58  Tex.  Crim.  Rep.  362,  127  S.  W.  808,  21  Ann.  Cas.  656, 
holding  that  where  statute  which  has  received  judicial  interpretation  and  is 
subsequently  re-enacted  in  same  terms  which  have  definite  meaning,  that  meaning 
must  be  considered  to  have  legislative  sanction;  Chappell  v.  Lancaster  County, 
34  Neb.  305,  construing  statute  providing  for  determination  of  insanity  of 
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convict  by  jury  in  accordance  with  general  laws;   Hayes  v.  Barringer,  93  C.  C. 
A.  507,  168  Fed.  224,  construing  words,  "inalienable"  and  "alienable"  in  statute 
to  include  disposition  by  will  in  accordance  with  well  understood  meaning. 
Combinations  of  railroads. 

Reversed  in  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,  which  holds 
contract  between  competing  railroads  to  regulate  rates,  within  Federal  statute 
prohibiting  contracts  in  restraint  of  interstate  commerce. 

Cited  in  Pearsall  v.  Great  Northern  R.  Co.  73  Fed.  937,  sustaining  contract 
between  railroads  for  interchange  of  traffic  and  joint  use  of  terminal  facilities; 
Prescott  &  A.  C.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  73  Fed.  438,  holding  con- 
tract of  railroad  with  another,  to  exclusion  of  others  for  interchange  of  traffic, 
not  in  unlawful  restraint  of  trade;  United  States  v.  Joint  Traffic  Asso.  76  Fed. 
897,  holding  joint  traffic  association  not  raising  rates  unreasonably  not  in  re- 
straint of  commerce;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  4 
Inters.  Com.  Rep.  582,  9  C.  C.  A.  664,  27  U.  S.  App.  1,  61  Fed.  997,  holding  rail- 
road pooling  agreement,  suppressing  competition  and  establishing  rates  without 
regard  to  reasonableness,  void. 

Cited  in  footnote  to  Bald  Eagle  Valley  R.   Co.  v.  Nittany  Valley  R.   Co.  29 
L.  R.  A.  423,  which  holds  valid,  contract  by  owners  of  mines,  furnaces,  and  rail- 
road from  same  to  give  entire  traffic  to  connecting  railroad. 
Public    policy. 

Cited  in  Daniels  v.  Benedict,  38  C.  C.  A.  597,  97  Fed.  372,  and  Deming  v. 
McClaughry,  51  C.  C.  A.  354,  113  Fed.  644,  holding  public  policy  evidenced  by 
laws  and  customs;  Parker  v.  Moore,  111  Fed.  473,  holding  policy  of  law  not 
question  for  court;  United  States  v.  Addyston  Pipe  &  Steel  Co.  78  Fed.  724,  and 
Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30  L.  R.  A.  200,  17  C.  C.  A. 
69,  36  U.  S.  App.  152,  70  Fed.  207,  holding  party  alleging  must  clearly  show  con- 
tract against  public  policy;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
30  L.  R.  A.  197,  17  C.  C.  A.  64,  36  U.  S.  App.  152,  70  Fed.  202,  holding  stipula- 
tion in  lease  of  land  from  railroad  against  liability  for  negligently  setting  fire 
to  buildings  thereon,  valid;  Van  Cott  v.  Pratt,  11  Utah,  214,  39  Pac.  827,  holding 
ordinance  waiving  municipality's  statutory  exemption  from  garnishment,  void; 
Kramph's  Estate,  26  Lane.  L.  Rev.  159,  on  invalidity  of  devise  to  educational 
institution  which  teaches  doctrines  that  are  contrary  to  public  policy;  Southern 
R.  Co.  v.  Blunt,  155  Fed.  497,  holding  contract  by  builder  of  platform  to  in- 
demnify railroad  company  against  any  damage  caused  thereby  not  contrary  to 
public  policy;  Knapp  v.  S.  Jarvis  Adams  Co.  70  C.  C.  A.  536,  135  Fed.  1012, 
holding  contract  by  employee  not  to  enter  competing  business  for  ten  years  a 
legal  restraint  of  trade;  Merriman  v.  Cover,  104  Va.  44],  51  S.  E.  817;  James 
Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  24,  116  Am.  St.  Rep. 
336,  107  N.  W.  742, — holding  party  alleging  must  clearly  show  contract  against 
public  policy. 
Combination  to  control  prices. 

Cited  in  footnotes  to  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A. 
122,  which  holds  void,  combination  of  manufacturers  to  control  sales  and  prices 
in  large  number  of  states;  Herriman  v.  Menzies,  35  L.  R.  A.  318,  which  sustains 
association  of  master  stevedores  fixing  minimum  prices  with  stipulation  against 
unauthorized  discounts;  Brown  v.  Jacobs  Pharmacy  Co.  57  L.  R.  A.  548,  which 
sustains  right  to  injunction  against  combination  of  merchants  to  prevent  sales 
to  other  dealer  unless  he  sells  at  fixed  prices;  People  v.  Milk  Exchange,  27  L.  R. 
A.  437,  which  holds  incorporated  milk  exchange  constituting  combination  to  fix 
price  of  milk,  illegal ;  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement 
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not  to  resell  goods  at  less  than  specified  price,  not  within  statute  for  suppression 
of  conspiracies;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  61  L.  R.  A.  464,  which 
holds  unlawful  combination  to  fix  prices,  shown  by  acts  of  competing  dealers. 
Combinations    to   suppress   competition. 

Cited  in  Dueber  Watch-Case  Mfg.  Co.  v.  E.  Howard  Watch  &  Clock  Co.  14 
C.  C.  A.  20,  35  U.  S.  App.  16,  66  Fed.  643,  holding  combination  of  watch-case 
manufacturers  refusing  to  sell  to  dealers  handling  plaintiff's  goods,  not  illegal. 

Cited  in  footnotes  to  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  56  L.  R.  A. 
804,  which  sustains  malicious  competition  to  get  customers  from  rival  and  obtain 
business  for  one's  self;  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A. 
828,  which  sustains  retail  coal  dealer's  right  of  action  against  wholesalers  and 
favored  retailers  combining  to  drive  other  retailers  out  of  business;  Montague 
v.  Lowry,  63  L.R.A.  58,  which  holds  unlawful  combination  created  by  associa- 
tion to  unite  all  acceptable  dealers  engaged  in  certain  business  within  200  miles 
of  designated  city. 
Anti-trust  laws. 

Reversed  in  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,  which  holds 
provisions  of  Federal  anti-trust  act  not  confined  to  cases  where  restraint  of 
trade  unreasonable. 

Cited  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  210,  64  Fed.  754,  holding 
conspiracy  to  tie  up  by  strike  interstate  railroads  using  Pullman  cars,  within 
anti-trust  act  of  1890;  Re  Grice,  79  Fed.  644,  holding  statute  prohibiting  com- 
binations reasonably  restricting  competition  unconstitutional;  State  ex  rel. 
Hadley  v.  Standard  Oil  Co.  218  Mo.  413,  116  S.  W.  902,  sustaining  validity  of 
statute  providing  for  forfeiture  of  corporate  franchises  of  combinations  fixing 
prices  and  stifling  competition. 

Cited  in  footnotes  to  Fuqua  v.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds 
beer  brought  from  other  state  under  invalid  trust  agreement  subject  to  anti-trust 
law  of  state  on  arrival;  Gibbs  v.  McNeeley,  60  L.  R.  A.  152,  which  holds  anti- 
trust act  violated  by  combination  of  manufacturers  of  product  of  state,  market 
for  four  fifths  of  which  in  other  states,  to  limit  production  and  raise  price. 

Cited  in  note  (64  L.  R,  A.  705,  706,  710,  713,  716)  on  illegal  trusts  under 
modern  anti-trust  laws. 

Disapproved  in  Interstate  Commerce  Commission  v.  Southern  P.  Co.  132  Fed. 
842,   holding  agreement  between   competing   railroads   relative   to   determination 
of  volume  and  quantity  of  freights  illegal  within  Interstate  Commerce  Act. 
Allegations    on    bill    and    answer. 

Cited  in  Mound  City  Co.  v.  Castleman,  110  C.  C.  A.  55,  187  Fed.  927,  holding 
that  allegations  in  bill  that  are  denied  in  answer  are  to  be  taken  as  disproved 
and  averments  of  fact  in  answer  whether  responsible  to  bill  or  not  stand  ad- 
mitted. 

24  L.  R.  A.  100,  KOHN  v.  RICHMOND  &  D.  R.  CO.  37  S.  C.  1,  34  Am.  St.  Rep. 
726,  16  S.  E.  376. 

Carrier's  liability  for  conversion. 

Cited  in  Merz  v.  Chicago  &  N.  W.  R.  Co.  86  Minn.  35,  90  N.  W.  7,  holding  that 
conversion  will  not  lie  upon  reasonable  delay  by  common  carrier  to  ship  goods 
claimed  by  stranger  to  bill  of  lading;  State  v.  Webster,  88  S.  C.  59,  32  L.R.A. 
(X.S.)  339,  70  S.  E.  422.  on  liability  of  carrier  delivering  goods  on  forged  order; 
Switzler  v.  Northern  P.  R.  Co.  45  Wash.  225.  12  L.R.A.  (N.S.)  255,  122  Am.  St. 
Rep.  892,  88  Pac.  137,  13  Ann.  Cas.  357,  holding  common  carrier  not  liable  for 
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failure  to  stop  goods  in  tranaitu  when  stranger  to  bill  of  lading  makes  the  de- 
mand. 

Disapproved  in  Shellenberg  v.   Fremont,  E.  &  M.  Valley  R.  Co.  45  Neb.  492, 
50  Am.  St.  Rep.  561,  63  X.  W.  859,  and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jordon 
Stock-Food   Co.   67   Kan.   89,   72   Pac.   533,   holding  common   carrier  refusing  to 
surrender  to  owner  liable  for  conversion. 
Conversion   of   mortgaged    chattels   by   bona-flde   purchaser. 

Cited  in  footnote  to  Dean  v.  Cushman,  55  L.  R.  A.  959,  which  denies  liability 
for  conversion  without  demand,  of  purchaser  in  good  faith  of  mortgaged  chattels 
from  mortgagor  in  possession. 

24  L.  R.  A.  102,  KETCHAM  v.  NEWMAN,  141  N.  Y.  205,  56  N.  Y.  S.  R.  816, 

36  N.  E.  197. 
lateral  support  of  building's. 

Cited  in  Gildersleeve  v.  Hammond,  109  Mich.  436,  33  L.  R.  A.  49,  67  N.  W. 
519,  holding  superstructure  not  entitled  to  lateral  support  of  adjoining  lands; 
Bohrer  v.  Dienhart  Harness  Co.  19  Ind.  App.  514,  49  N.  E.  296,  by  Wiley,  J., 
dissenting,  who  holds  duty  of  owner  to  protect  building  on  adjoining  premises 
from  dangers  of  excavation;  Walker  v.  Strosnider,  67  W.  Va.  46,  67  S.  E.  1087, 
21  Ann.  Cas.  1,  holding  that  person  excavating  on  his  own  land  must  exercise 
reasonable  care,  prudence  and  skill,  for  safety  of  buildings  on  adjacent  land. 
Liability  for  acts  of  independent  contractors. 

Cited  in  footnotes  to  Boomer  v.  W7ilbur,  53  L.  R.  A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  contractor 
repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds 
landlord  liable  for  independent  contractor's  negligence  in  putting  in  automatic 
fire  extinguisher;  Wertheimer  v.  Saunders,  37  L.  R.  A.  146,  which  holds  landlord 
liable  for  independent  contractor's  negligence  in  putting  new  roof  on  building; 
Sanford  v.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  564,  which  denies  liability  of 
street  railway  company  for  negligence  of  contractor  building  road;  Hoff  v.  Shock- 
ley,  64  L.  R.  A.  538,  holding  property  owner  not  liable  for  injuries  from  obstruc- 
tions placed  in  street  by  independent  contractor. 

Cited  in  notes  (65  L.R.A.  748)  on  liability  for  acts  of  independent  contractor 
where  injury  is  direct  result  of  work  contracted  for;  (66  L.R.A.  952)  on  liability 
for  injuries  occurring  in  performance  of  work  by  independent  contractor  where 
employer's  own  act  is  a  proximate  cause;  (76  Am.  St.  Rep.  424)  on  liability  for 
negligence  and  torts  of  independent  contractors. 

24  L.  R.  A.  105,  BOOTH  v.  ROME,  W.  &  O.  TERMINAL  R.  CO.  140  N.  Y.  267, 

55  N.  Y.  S.  R.  656,  37  Am.  St.  Rep.  552,  35  N.  E.  592. 
Legislative   authority   justifying   acts   causing   consequential    injury. 

Approved  in  Ferdon  v.  New  York,  0.  &  W.  R.  Co.  131  App.  Div.  384,  115  N. 
Y.  Supp.  352,  holding  casting  of  waste  earth  into  stream  in  widening  roadbed 
actionable  if  not  reasonably  done. 

Cited  in  Spring  v.  Delaware,  L.  &  W.  R.  Co.  88  Hun,  388,  34  N.  Y.  Supp.  810, 
holding  railroad  coal  pocket  constituted  nuisance  to  adjoining  owners,  and  was 
not  authorized  by  franchise;  Garvey  v.  Long  Island  R.  Co.  9  App.  Div.  255,  41 
N.  Y.  Supp.  397,  holding  turntable  constituting  nuisance  not  authorized  by  stat- 
ute authorizing  railroad;  Mundy  v.  New  York,  L.  E.  &  W.  R.  Co.  75  Hun,  484, 
27  N.  Y.  Supp.  469,  holding  railroad  embankment  causing  flood  not  sanctioned 
by  legislative  authority  so  as  to  relieve  railroad  from  liability;  Wickham  v. 
Lehigh  Valley  R.  Co.  85  App.  Div.  185,  83  N.  Y.  Supp.  146,  holding  railroad 
company  liable  for  overflow  resulting  from  construction  of  necessary  embank- 
L.R.A.  Au.  Vol.  III.— 76. 
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ment;  Moody  v.  Saratoga  Springs,  17  App.  Div.  209,  45  X.  Y.  Supp.  365.  holding 
nuisance  created  by  village  sewer  not  justified  by  act  authorizing  construction ; 
Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App.  Div.  423,  42  X.  Y.  Supp.  339, 
raising,  without  deciding,  question  of  liability  of  village  constructing  sewer  for 
injury  to  gas  pipes;  People  v.  Transit  Development  Co.  131  App.  Div.  176,  115 
X.  Y.  Supp.  297,  holding  emitting  of  occasional  cinders  from  power  plant  within 
contemplation  of  legislature  when  franchise  given  and  not  a  public  nuisance; 
Vyse  v.  Chicago,  B.  &  Q.  R.  Co.  126  Iowa,  93,  101  X.  W.  736,  holding  charge  that 
railroad  might  to  reasonable  extent  obstruct  stream  was  not  harmful  to  rail- 
road. 

Cited  in  note    (1  L.R.A.(X.S.)    51,  86,  89)    on  effect  of  legislative  authority 
upon  liability  for  private  nuisance. 
Extent  of  rijjht  to  make  lawful  use  of  property. 

Cited  in  White  v.  Xassau  Trust  Co.  168  X.  Y.  155,  64  L.  R.  A.  278,  61  X.  E. 
169,  Reversing  White  v.  Tebo,  43  App.  Div.  420,  60  X.  Y.  Supp.  231,  denying 
liability  to  owner  of  neighboring  pier  for  dredging  lands  under  water  for  dry- 
dock;  Xegus  v.  Becker,  143  X.  Y.  310,  25  L.  R.  A.  670,  42  Am.  St.  Rep.  724,  38 
N.  E.  290,  denying  liability  of  owner  increasing  height  of  party  wall,  for  its  fall 
without  negligence;  Tucker  v.  Mack  Paving  Co.  61  App.  Div.  524,  70  X.  Y.  Supp. 
688,  denying  injunction  against  blasting  rock  from  quarry,  when  necessary  and 
done  in  proper  manner;  McGuire  v.  Bloomingdale,  33  Misc.  345,  68  X.  Y.  Supp. 
477,  denying  injunction  against  reasonable  use  of  electric  plant  by  department 
store  adjoining  apartment  house;  Bowden  v.  Edison  Electric  Illuminating  Co. 
29  Misc.  172,  60  X.  Y.  Supp.  835,  holding  owner  of  machinery  producing  noise 
and  vibration  injurious  to  adjoining  property,  entitled  to  reasonable  use  only; 
Leonard  v.  Hotel  Majestic  Co.  17  Misc.  231,  40  X.  Y.  Supp.  1044,  denying  in- 
junction against  use  of  driveway  through  rear  of  hotel  adjoining  complainant's 
premises;  Bates  v.  Holbrook,  171  X.  Y.  470,  64  X.  E.  181,  holding  compressed 
air  plant  for  use  along  section  of  subway  for  three  or  more  years,  nuisance; 
Farrell  v.  Xew  York  Steam  Co.  23  Misc.  727,  53  X.  Y.  Supp.  55,  holding  steam 
plant  occasioning  some  annoyance  but  not  materially  lessening  enjoyment  of 
property,  no  nuisance;  Rosenheimer  v.  Standard  Gaslight  Co.  36  App.  Div.  5, 
55  X.  Y.  Supp.  192,  holding  gas  plant  emitting  smoke,  noxious  vapors,  and  loud 
noises,  nuisance:  Bly  v.  Edison  Electric  Illuminating  Co.  54  App.  Div.  430,  66 
X.  Y.  Supp.  737,  holding  electric  power  plant  creating  noise,  smoke,  and  vibration 
constitutes  nuisance;  Garvey  v.  Long  Island  R.  Co.  159  X.  Y.  330,  70  Am.  St. 
Rep.  550,  54  X.  E.  57,  holding  railroad  turntable  causing  vibrations  injuring 
adjacent  buildings,  nuisance;  Maltbie  v.  Bolting,  6  Misc.  346,  26  X.  Y.  Supp. 
903,  holding  temporary  use  of  guarded  coal  holes,  not  nuisance;  Collar  v.  Ulster 
&  D.  R.  Co.  72  Misc.  279,  131  X.  Y.  Supp.  56,  to  the  point  that  abutting  owner 
has  right  of  action  against  railroad  using  street  for  injury  caused  by  unreason- 
able use  thereof;  Herrlich  v.  Xew  York  C.  &  H.  R.  R.  Co.  70  Misc.  118,  126  X. 
Y.  Supp.  311,  holding  that  owner  of  property  1000  feet  from  railroad  round- 
house cannot  restrain  operation  of  roundhouse  as  nuisance;  Gordon  v.  Ellenville 
&  K.  R.  Co.  119  App.  Div.  798,  104  X.  Y.  Supp.  702,  denying  liability  for  injury 
due  to  washing  away  of  embankment  where  erection  of  same  necessary  to  con- 
struct railroad  bed;  Hale  v.  Jenkins,  55  Misc.  123.  106  X.  Y.  Supp.  282,  on  use  of 
property  in  such  way  as  to  avoid  injury  to  another;  Bentley  v.  Empire  Portland 
Cement  Co.  48  Misc.  461,  96  X.  Y.  Supp.  831;  McCarty  v.  Xatural  Carbonic  Gas 
Co.  189  X.  Y.  56,  13  L.R.A. (X.S.)  472  (dissenting  opinion), — on  use  of  one's 
property  to  legal  injury  of  another;  O'Hara  v.  Xelson.  71  X.  J.  Eq.  169,  63  Atl. 
836,  sustaining  injunction  against  keeping  gasoline  in  automobiles  stored  in  frame 
structure,  where  the  same  is  done  continually;  Young  v.  The  Vosburg  Lumber 
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Co.  147  X.  C.  34,  16  L.R.A.  (N.S.)  259,  60  S.  E.  654,  holding  felling  trees  in 
forest  not  intrinsically  dangerous;  Louisville  &  N.  Terminal  Co.  v.  Lellyett,  114 
Tenn.  398,  1  L.R.A. (N.S.)  86,  85  S.  W.  881,  holding  railroad  coal  sheds,  round- 
house and  switchyards  constituted  nuisance  to  adjoining  property  owners  not 
authorized  by  franchise. 

Cited  in  notes  (68  L.R.A.  684,  701)  on  liability  for  removal  of  lateral  or  sub- 
jacent support  of  land  in  its  natural  condition;  (21  L.R.A. (N.S.)  321)  on  lia- 
bility for  removal  of  lateral  support  in  constructing  railroad;  (123  Am.  St.  Rep. 
567,  580,  581 )  on  duty  and  liability  of  land  owners  to  adjoining  proprietors. 

Distinguished  in  Moon  v.  National  Wall-Plaster  Co.  31  Misc.  633,  66  N.  Y. 
-Supp.  33,  holding  owner  of  machinery  discharging  dust  owing  to  remediable  de- 
fects, liable;  Kerbaugh  v.  Caldwell,  80  C.  C.  A.  470,  151  Fed.  198,  10  Ann.  Cas. 
453,  holding  keeping  of  large  quantities  of  explosives  in  vicinity  of  dwelling 
.house  a  nuisance  per  se;  Bennett  v.  Long  Island  R.  Co.  181  N.  Y.  438,  34  N.  Y. 
Civ.  Proc.  Rep.  299,  74  N.  E.  418,  holding  where  one  takes  land  expressly  subject 
to  use  of  steam  surface  railroad,  action  will  not  lie  for  injuries  caused  by  con- 
struction of  viaduct. 

Disapproved  in  Langhorne  v.  Turman,  141  Ky.  814,  34  L.R.A.  (N.S.)   217,  133 
S.  W.  1008,  holding  that  where  railroad  purchases  right  of  way  and  by  blasting 
throws  debris  on  remaining  land  so  as  to  injure  buildings,  it  is  liable  therefor. 
Liability  for  injuries  by  concussion  from    lil:t>t  i  n .;. 

Cited  in  French  v.  Vix,  143  N.  Y.  93,  37  N.  E.  612,  holding  no  liability  exists 
for  inevitable  damage  to  neighboring  property  by  blasting  conducted  with  due 
care;  Holland  House  Co.  v.  Baird,  169  N.  Y.  140,  62  N.  E.  149,  denying  liability 
for  injuries  to  building  resulting  from  blasting  in  street  without  proving  negli- 
gence; Simon  v.  Henry,  62  N.  J.  L.  488,  41  Atl.  692.  denying  liability  of  sewer 
contractor  for  injury  to  adjacent  property  by  blasting;  De  Carvajal  v.  Young 
Men's  Christian  Asso.  37  Misc.  728,  76  N.  Y.  Supp.  474,  denying  injunction 
against  blasting  carefully  carried  on  in  adjacent  lot;  Frazier  v.  Pennypack  Trap 
Rock  Co.  17  Montg.  Co.  L.  Rep.  115,  denying  injunction  against  non-negligent 
necessary  blasting  in  quarry  causing  vibrations  injurious  to  adjoining  premises; 
Fitz  Simons  &  C.  Co.  v.  Braun,  94  111.  App.  536,  holding  contractor  unneces- 
sarily using  explosives  in  tunnel  liable  for  injuries  to  buildings;  Newell  v.  Wool- 
folk,  91  Hun,  212,  36  N.  Y.  Supp.  327;  St.  Nicholas  Skating  &  Ice  Co.  v.  Cody, 
26  Misc.  766.  56  N.  Y.  Supp.  1063,  holding  use  of  larger  blasts  than  necessary 
renders  user  liable  for  resulting  damage  to  adjoining  premises;  Wheeler  v. 
Norton,  92  App.  Div.  372,  86  N.  Y.  Supp.  1095,  holding  subcontractors  liable  for 
resultant  damages  from  breaking  water  main  by  negligent  blasting;  Sullivan  v. 
Dunham,  161  N.  Y.  297,  47  L.  R.  A.  719,  76  Am.  St.  Rep.  274,  55  N.  E.  923; 
Same  Case,  10  App.  Div.  442,  41  N.  Y.  Supp.  1083,  holding  one  blasting  stumps 
without  negligence  liable  for  injury  to  traveler  in  highway  struck  by  piece  of 
wood;  Hieber  v.  Central  Kentucky  Traction  Co.  145  Ky.  110,  36  L.R.A. (N.S.) 
56,  140  S.  W.  54,  holding  that  one  blasting  on  own  property  is  not  liable  for 
injury  to  blacksmith  from  plunging  of  horse  being  shod;  Walker  v.  Strosnider, 
67  W.  Va.  46,  67  S.  E.  1087,  21  Ann.  Cas.  1,  holding  that  owner  of  land  exca- 
vating near  adjoining  owner's  building  is  liable  for  injury  caused  by  unneces- 
sarily heavy  blasting  done  without  reasonable  care;  Henry  Hall  Sons'  Co.  v.  Sund- 
strom  &  S.'  Co.  138  App.  Div.  549,  123  N.  Y.  Supp.  390.  holding  that  property 
owner  is  not  liable  for  injury  to  adjoining  property  caused  by  vibration  from 
blasting  where  there  is  no  negligence;  Luria  v.  Cusick,  47  Misc.  127,  93  N.  Y. 
Supp.  507 ;  Haefelin  v.  McDonald,  96  App.  Div.  228,  89  N.  Y.  Supp.  395 —holding 
contractor  not  liable  for  injuries  caused  by  concussion  from  blasting  when  negli- 
gence not  shown;  Derrick  v.  Kelley,  136  App.  Div.  436,  120  N.  Y.  Supp.  996, 
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denying  liability  of  contractor  for  overflow  of  water  from  water-main  caused  by 
concussion  from  blasting  when  no  negligence  shown;  Xew  York  Steam  Co.  v. 
Foundation  Co.  123  App.  Div.  261,  108  X.  Y.  Supp.  84,  denying  liability  for  in- 
jury to  steam  conduit  in  street  caused  by  vibration  of  earth  in  constructing  vault 
wall  when  no  negligence  shown;  Forrester  v.  O'Rourke  Engineering  C'onstr.  Co. 
48  Misc.  391,  95  X.  Y.  Supp.  600,  holding  contractor  liable  for  stones  hurled 
through  skylight  by  blasting,  but  not  for  injuries  caused  by  concussion  of  earth; 
Bessemer  Coal,  Iron  &  Land  Co.  v.  Doak,  152  Ala.  177,  12  L.R.A.  (X.S.)  393,  44 
So.  627,  denying  liability  for  miscarriage  caused  by  sound  of  blasting  when  no 
negligence  shown;  Page  v.  Dempsey,  184  X.  Y.  251,  77  N.  E.  9.  holding  contractor 
liable  for  negligently  blasting  causing  injury  to  apartment  house;  Miller  v. 
Twiname,  129  App.  Div.  626,  114  X.  Y.  Supp.  151,  on  blasting  of  rock  on  private 
premises  constituting  nuisance  per  se;  Murdock  v.  \Vestmount.  Rap.  Jud.  Quebec, 
33  C.  S.  247,  holding  a  simultaneous  firing  of  numerous  heavy  blasts  in  public 
work  and  the  firing  of  blasts  that  cast  shattered  rock  on  plaintiff's  house  was 
actionable. 

Cited  in  footnotes  to  Fitzsimons  &  C.  Co.  v.  Braun.  59  L.  R.  A.  421,  which  sus- 
tains liability  for  injury,  by  vibration,  to  adjoining  property,  from  use  of  high 
explosive  for  excavating  on  own  land;  Wadsworth  v.  Marshall,  32  L.  R.  A.  588, 
which  sustains  liability  for  failure  to  give  notice  of  blast,  for  injuries  resulting 
from  frightening  horse  which  has  passed  place  of  blast ;  Longtin  v.  Persell,  65 
L.R.A.  655,  which  holds  operator  of  stone  quarry  on  city  lots  liable  for  render- 
ing adjoining  building  unsafe  for  occupancy  due  to  vibrations  from  blasting. 

Cited  in  notes  (65  L.R.A.  645)  on  liability  of  employer  for  negligence  of  inde- 
pendent contractor  in  blasting  operations;  (12  L.R.A. (X.S. )  390;  27  L.R.A. 
(X.S.)  426)  on  liability  for  concussion  by  blasting;  (76  Am.  St.  Rep.  421)  on 
liability  for  negligence  of  independent  contractors  in  blasting. 

Distinguished  in  Reilly  v.  Erie  R.  Co.  72  App.  Div.  478.  76  X.  Y.  Supp.  620, 
holding  one  maintaining  dynamite  magazine  liable  for  injury  to  person  sitting 
in  distant  house. 

Distinguished  and  limited  in  Hill  v.  Schneider,  13  App.  Div.  305,  43  X.  Y. 
Supp.  1,  granting  injunction  against  blasting  injuring  adjoining  premises  where 
work  performable  in  another  way. 

Limited  in  Longtin  v.  Persell,  30  Mont.  308,  65  L.R.A.  657.  104  Am.  St.  Rep. 
723,  76  Pac.  699,  2  Ann.  Cas.  198,  holding  where  blasting  is  carried  on  continu- 
ously, recovery  may  be  had  for  injuries  by  concussion  irrespective  of.  negligence. 

Disapproved  in  Hickey  v.  McCabe,  30  R.  I.  350,  27  L.R.A. (X.S.)   431,  75  Atl. 
404,  holding  contractor  liable  for  injuries  to  adjacent  property  caused  by  con- 
cussion and  vibration  from  blasting  when  no  negligence  shown. 
Burden   of   proof  of  negligence   in   blasting. 

Cited  in  Viele  v.  Mack  Paving  &  Constr.  Co.  144  App.  Div.  696,  129  N.  Y. 
Supp.  604,  holding  that  in  action  for  damages  caused  by  vibration  from  blasting 
plaintiff  has  burden  of  showing  suggested  changes  of  method  would  have  lessened 
vibration  and  would  not  have  caused  injury,  and  that  they  were  practical: 
Cherryvale  v.  Studyvin,  76  Kan.  288,  11  L.R.A.  (X.S.)  386,  91  Pac.  60,  holding 
burden  of  proof  of  negligence  in  blasting  on  injured  party. 
Pleading  in  action  for  negligent  blasting. 

Cited  in  Kratzer  v.  Saratoga  Springs,  8  App.  Div.  613,  40  X.  Y.  Supp.  474, 
upholding  sufficiency  of  complaint  alleging  wrongful  physical  invasion  of  plain- 
tiff's premises. 

Distinguished  in  Roemer  v.  Striker,  142  X.  Y.  136,  36  X.  E.  808,  holding  in 
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action  for  injuring  property  by  negligent  blasting,  that  work  done  by  contractor 
admissible  under  general  denial. 
Relief  against    nuisances. 

Cited  in  note   (118  Am.  St.  Rep.  879)   on  relief  against  nuisance. 

24  L.  R.  A.  110,  Re  WORTHINGTON  CO.  62  N.  Y.  S.  R.  115,  30  X.  Y.  Supp.  361. 
Obscene   publications. 

Cited  in  Kramph's  Estate,  26  Lane.  L.  Rev.  159,  holding  that  book  advising 
or  permitting  under  certain  circumstances,  sexual  relations  not  sanctioned  by 
marriage,  is  contrary  to  good  morals;  St.  Hubert  Guild  v.  Quinn,  64  Misc.  340, 
118  X.  Y.  Supp.  .582.  holding  that  contract  for  sale  and  purchase  of  works  of 
Voltaire  is  not  illegal  because  of  character  of  works. 

Cited  in  footnotes  to  People  v.  Ketchum,  27  L.  R.  A.  448,  which  holds  purpose 
to  exhibit  obscene  picture  not  shown  by  merely  sitting  for  negative  of  it;  Com. 
v.  McCance,  29  L.  R.  A.  61,  which  requires  indictment  to  practically  describe 
indecent  parts  of  book  obscene  in  part. 

24  L.  R.  A.  113,  LORILLARD  v.  CLYDE,   142  N.  Y.  456,  37  N.  E.  489. 
Effect   of   intervening-   impossibility   of   performance    of   contract. 

Cited  in  Dolan  v.  Rodgers,  149  N.  Y.  493,  44  N.  E.  167,  holding  subcontractor 
excused  from  full  performance  when  stopped  by  nonconsent  of  primary  grantor 
of  contract:  Re  Daly,  58  App.  Div.  52,  68  N.  Y.  Supp.  596,  holding  contract  to 
publish  theater  programs  under  owner's  supervision  terminated  by  death  of  either 
party;  Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Improv.  Co.  165  N.  Y.  254, 
51  L.  R.  A.  955,  59  N.  E.  5,  Affirming  32  App.  Div.  542,  holding  breach  of  covenant 
to  run  street  cars  every  half  hour  excused  by  impossibility  due  to  heavy  snows; 
Hayes  v.  Gross,  9  App.  Div.  15,  40  N.  Y.  Supp.  1098,  holding  burning  of  build- 
ing excuses  full  performance  of  contract  to  do  work  thereon;  Regan  v.  Fosdick, 
19  Misc.  492,  43  N.  Y.  Supp.  1102,  denying  tenant's  liability  on  implied  renewal 
•of  lease  where  prevented  from  moving  by  quarantine  order;  Herter  v.  Mullen, 
159  N.  Y.  44,  44  L.  R.  A.  709,  70  Am.  St.  Rep.  517,  53  N.  E.  700,  holding  tenant's 
omission  to  surrender  premises  at  expiration  of  term  excused  by  impossibility 
<lue  to  illness;  Mason  v.  Standard  Distilling  &  Distributing  Co.  85  App.  Div. 
525,  83  N.  Y.  Supp.  343,  holding  guaranty  by  corporation  of  stock  of  another 
•corporation  does  not  survive  voluntary  dissolution  of  corporation  issuing  stock ; 
Brown  v.  Schleier,  55  C.  C.  A.  479,  118  Fed.  985,  holding  vendible  lease  by  na- 
tional bank  for  ninety-nine  years  not  void  because  for  longer  period  than  cor- 
porate life  of  bank;  Abbaye  v.  United  States  Motor  Cab  Co.  71  Misc.  456,  128 
X.  Y.  Supp.  697,  holding  that  person  who  contracted  to  maintain  hack  stand  in 
front  of  restaurant,  cannot,  terminate  contract  because  he  was  refused  "all  night" 
license;  Bruce  v.  Indianapolis  Gas  Co.  46  Ind.  App.  200,  92  X.  E.  189,  holding 
that  contract  to  furnish  natural  gas  to  consumers  does  not  render  company  liable 
for  failure  to  furnish  it,  where  there  has  been  failure  of  gas;  Merritt  v.  Haas, 
113  Minn.  224,  129  X.  W.  379,  holding  that  under  agreement  to  pay  premiums 
on  specified  policy  on  another's  life,  which  makes  no  provision  for  contingency  of 
company  ceasing  to  do  business,  person  so  agreeing  is  released  if  company  ceases 
to  do  business;  Columbus  Trust  Co.  v.  Moshier,  51  Misc.  272,  100  X.  Y.  Supp. 
1066.  holding  dissolution  of  corporation  by  action  of  state  excuses  performance  of 
contract  guaranteeing  dividend;  J.  H.  Labaree  Co.  v.  Grossman,  100  App.  Div. 
501,  92  X1 .  Y.  Supp.  565,  holding  refusal  of  board  of  health  to  allow  goods  to  land 
excused  delivery  at  time  specified;  Krause  v.  Crothersville,  162  Ind.  287,  65 
L.R.A.  117,  102  Am.  St.  Rep.  203,  70  X.  E.  264,  1  Ann.  ('as.  460.  holding  burning 
of  building  excused  completion  of  contract  at  specified  time  to  build  addition 
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thereto;  Burton  v.  Seifert  &  Co.  108  Va.  359,  61  S.  E.  933,  holding  liability  of 
non  performance  rests  on  party  guilty  of  first  breach;  Galloway  v.  Erie  R.  Co. 
107  App.  Div.  218,  95  X.  Y.  Supp.  17  (dissenting  opinion),  on  excuses  for  non- 
performance  of  contract. 

Cited  in  notes  (69  L.R.A.)  125)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution;  (4Q 
L.  ed.  U.  S.  517)  on  act  of  God  as  excuse  for  nonperformance  of  obligation;  (6 
Eng.  Rul.  Cas.  614)  on  impossibility  as  excuse  for  nonperformance  of  contract. 

Distinguished  in  Kinsman  v.  Fisk,  37  App.  Div.  448,  56  X.  Y.  Supp.  33.  hold- 
ing vendee  of  stock  guaranteeing  vendor's  employment  by  corporation  for  stated 
term  and  salary,  liable  therefor  after  receiver  appointed;  Babbitt  v.  Gibbs,  150> 
N.  Y.  286,  44  N.  E.  952,  holding  right  to  compensation  for  services  on  reorganiza- 
tion of  railroad  not  lost  by  change  in  agencies  contemplated;  Xew  York  Poly- 
clinic  Med.  School  v.  King,  27  Misc.  251,  57  X.  Y.  Supp.  796,  holding  breach  of 
contract  to  publish  journal  due  to  dispute  with  printer  not  excusable;  Windmuller 
v.  Standard  Distilling  &  Distributing  Co.  115  Fed.  748,  raising,  without  deciding, 
liability  to  pay  guaranteed  dividend  after  corporation's  dissolution;  Stannard 
v.  Robert  H.  Reid  &  Co.  114  App.  Div.  137,  99  XT.  Y.  Supp.  567,  holding  when 
corporation  voluntarily  dissolves  and  receivers  are  appointed,  this  does  not  ex- 
cuse performance. 
Splitting1  demands. 

Cited  in  Fox  v.  Phyfe,  36  Misc.  208,  73  N.  Y.  Supp.  149,  holding  entire  claim 
for  legal  services  cannot  be  split  into  several  suits;  People  v.  Welch,  141  N.  Y. 
266,  57  X.  Y.  S.  R.  392,  38  Am.  St.  Rep.  793,  36  N.  E.  328,  Affirming  74  Hun,  474, 
57  X.  Y.  S.  R.  42,  26  X.  Y.  Supp.  694. 

24  L.  R.  A.  117,  PEOPLE  v.  WELCH,  141  N.  Y.  266,  38  Am.  St.  Rep.  793,  36 

N.  E.  328. 
Concurrent  jurisdiction   of  state   and   Federal  courts   over  crime. 

Followed  in  Sexton  v.  California,  189  U.  S.  324,  47  L.  ed.  835,  23  Sup.  Ct.  Rep. 
543,  sustaining  concurrent  jurisdiction  of  state  with  United  States  court  over 
offense  of  extorting  money  under  threat  to  accuse  person  of  crime  under  laws  of 
United  States. 

Cited  in  State  v.  Moore,  143  Iowa,  243,  121  X.  W.  1052,  holding  conviction- 
under  federal  law  for  breaking  into  postoffice  not  bar  to  conviction  under  state 
law;  United  States  v.  Breen,  135  App.  Div.  826,  120  N.  Y.  Supp.  304,  on  power 
of  congress  prescribing  jurisdiction  of  proceedings  in  Federal  courts. 

Cited  in  note   (61  L.  R.  A.  286)   on  negligent  homicide. 
Enforcement  of  federal  statutes  by  state  courts. 

Cited  in  Bradbury  v.  Chicago,  R.  I.  &  P.  R.  Co.  149  Iowa,  57,  40  L.R.A.  (X.S.) 
689,  128  X.  W.  1;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  98  Ark.  252,  135  S. 
WT.  874, — holding  that  state  courts  are  authorized  to  enforce  rights  declared  or 
created  by  Federal  Employers'  Liability  Act  of  April  22,  1908. 

24  L.  R.  A.  123,  MURPHY  v.  WHITXEY,  140  N.  Y.  541,  56  X.  Y.  S.  R.  510,  35 

X.  E.  930. 
Suspension  of  power  of  alienation. 

Cited  in  Sawyer  v.  Cubby,  146  X.  Y.  196,  40  X.  E.  869,  sustaining  legacy  con- 
ditional on  legatee's  paying  testator's  insurance  premiums  and  on  payment  of 
insurance  to  beneficiary  within  one  year;  Xeilson  v.  Brown,  31  Misc.  564,  65 
X.  Y.  Supp.  585,  sustaining  trust  with  remainder  to  life  beneficiary's  children  on 
severally  becoming  twenty-five;  Torpy  v.  Betts,  123  Mich.  241,  81  X.  W.  1094, 
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sustaining  devise  of  remainder  after  wife's  death  to  son  conditioned  on  payment 
to  daughter,  with  fee  to  survivor  upon  death  of  either  without  issue; 
Re  Perry,  48  Misc.  292,  96  X.  Y.  Supp.  879,  holding  void  provision  of  will  giving 
cross  remainder  of  residuary  estate  to  surviving  daughters  upon  contingency  that 
a  daughter  died  without  issue  before  expiration  of  ten  years. 
Joint  tenancy. 

Cited  in   Colson  v.   Baker,   42   Misc.   410,   87.  N.   Y.   Supp.   238,   holding  that 
owner  in  fee  may,  by  direct  grant,  deed  to  another  and  himself  in  joint  tenancy, 
without  intervention  of  third  party. 
Part    performance   of   contract    within    statute   of    frauds. 

Cited  in  Kincaid  v.  Kincaid,  85  Hun,  144,  32  N.  Y.  Supp.  476,  decreeing  specific 
performance  of  agreement  to  give  life  lease,  within  statute  of  frauds,  in  part 
performance  of  which  deed  had  been  made  and  delivered;  Greenly  v.  Shelmidine, 
83  App.  Div.  563,  82  N.  Y.  Supp.  176,  sustaining  verbal  agreement  as  to  realty, 
when  partly  performed  by  conveyance  of  property;  Veeder  v.  Horstmann,  85 
App.  Div.  161,  83  N.  Y.  Supp.  99,  holding  oral  agreement  respecting  real  estate 
which  is  binding  upon  original  parties,  binding  upon  their  privies,  in  absence 
of  intervening  equities. 
I'nrsui  nvf  proceeds  of  land. 

Cited  in  Nichols  v.  Nichols,  79  Conn.  657,  66  Atl.  161,  holding  proceeds  of  sale 
of   real    property   procured   by   undue    influence   may   be   pursued   after    sale   to 
innocent  purchasers. 
When   remainderman   can   sue   for   possession. 

Cited  in  Jefferson  v.  Bangs,  197  N.  Y.  42,  134  Am.  St.  Rep.  856,  90  N.  E.  109, 
on  whether  remainderman  can  sue  for  possession  when  foreclosure  of  mortgage 
held   by   life   tenant  by   advertisement   is  void,  but  holding  failure  to  sue,   did 
not  start  limitations. 
Prayer  for  excessive  relief  as  ground  for  demurrer. 

Cited  in  Heath  v.  Heath,  18  Misc.  523,  42  N.  Y.  Supp.  1087,  holding  complaint 
demanding  greater  relief  than  plaintiff  entitled  to  not  demurrable. 

24  L.  R.  A.  126,  STATE  v.  WELDON,  39  S.  C.  318,  17  S.  E.  688. 
Evidence   of   other   offenses. 

Cited   in  notes    (62   L.   R.   A.   324)    on  evidence  of   other   crimes   in   criminal 
cases;    (8  Eng.  Rul.  Cas.  88)   on  evidence  of  subsequent  acts  to  prove  intent  or 
motive  for  crime;    (11  Eng.  Rul.  Cas.  247)   on  admissibility  of  fact  collateral  to 
issue. 
Testimony  of   deaf  mutes. 

Cited  in  Dobbins  v.  Little  Rock  R.  &  Electric  Co.  79  Ark.  90,  95  S.  W.  794, 
9  Ann.  Cas.  84,  holding  taking  of  testimony  of  deaf  mutes  through  interpreter 
by  signs,  not  error. 

24  L.  R.  A.  130,  GOULD  v.  CARR,  33  Fla.  523,  15  So.  259. 
Adverse   possession. 

Cited  in  Barrs  v.  Brace,  38  Fla.  268,  20  So.  991,  holding  enclosure  by  fence 
with  understanding  for  removal  to  true  line  when  ascertained  not  adverse  hold- 
ing; Reyes  v.  Middleton,  36  Fla.  106,  29  L.  R.  A.  68,  51  Am.  St.  Rep.  17,  17  So. 
937,  holding  conveyance  showing  on  face  possession  adverse  to  grantor,  void  as  to 
adverse  possessor;  McKinnon  v.  Johnson,  57  Fla.  132,  48  So.  910,  holding  occu- 
pation of  land  under  sheriff's  deed  adjudged  to  be  void  was  adverse  possession 
from  time  of  entry  where  the  adjudication  was  not  superseded  and  possession 
continued;  Hyer  v.  Griffin,  55  Fla.  569,  46  So.  635,  holding  taking  dead  timber 
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from  land  for  seven  years  not  sufficient  to  establish  adverse  possession;  Avery 
v.  Lock,  55  Fla.  614,  46  So.  844,  holding  evidence  insufficient  to  show  adverse 
possession  existed  for  full  statutory  period;  Wilson  v.  Jernigan,  57  Fla.  310, 
49  So.  44,  holding  refusal  to  direct  verdict  for  defendant  proper  where  there 
was  some  evidence  of  adverse  possession. 
Revival  of  real  actions  against  heir. 

Cited  in  Finlayson  v.  Love,  44  Fla.  556,  33  So.  306,  on  revival  of  action  of 
ejectment  against  sole  heir  at  law. 

24  L.  R.  A.  137,  MILLER  v.  MILLER,  33  Fla.  453,  15  So.  222. 
Residence    conferring   jurisdiction    of    divorce    suit. 

Cited  in  Gredler  v.  Gredler,  36  Fla.  373,  18  So.  762,  holding  applicant  for 
divorce  must  allege  and  prove  two  years'  prior  residence  in  state;  Beekman  v. 
Beekman,  53  Fla.  861,  43  So.  923,  holding  under  statute  applicant  for  divorce 
must  allege  and  prove  two  years'  prior  residence  in  state  and  wife  could  not 
sue  where  she  came  to  state  less  than  two  years  before. 

Cited  in  note    (12  L.R.A.  (N.S.)    1198)    on  necessity  of  alleging  jurisdictional 
residence   in   divorce   proceeding. 
Residence   conferring   jurisdiction   of   suit    for   alimony. 

Cited  in  Shrader  v.  Shrader,  36  Fla.  512,  18  So.  672,  granting  alimony  upon 
failure  to  support  where  husband  resides  in  state;  Donnelly  v.  Donnelly,  39  Fla. 
231,  22  So.  648,  holding  bill  for  alimony  must  show  husband  or  wife  bona  fide 
resident;  State  ex  rel.  Lloyd  v.  Superior  Ct.  55  Wash.  349,  25  L.R.A.  (X.S.) 
390,  104  Pac.  771,  holding  statute  requiring  one  year's  residence  in  state  in 
divorce  proceedings  not  applicable  to  suit  by  wife  for  separate  maintenance ; 
Bronk  v.  State,  43  Fla.  470,  99  Am.  St.  Rep.  119,  31  So.  248,  on  residence  of 
husband  conferring  jurisdiction  in  suit  for  alimony. 

Distinguished   in   Wood  v.  Wood,   56   Fla.  886,  47   So.  560,  granting  alimony 
without  divorce  upon  failure  to  support  where  husband  is  a  bona  fide  resident 
without  two  years'  residence. 
Suit    lor    separate    maintenance    without    divorce. 

Cited  in  Behrle  v.  Behrle,   120  Mo.  App.  682,  97   S.  W.   1005,  awarding  wife 
separate    maintenance    out    of    husband's    estate    when    he    has    abandoned    her 
without   her   fault   and   she   is   without   means   of   support   and   holding   statute 
enacted  equitable  doctrine. 
Allowance  of  temporary  alimony. 

Cited  in  Milliron  v.  Milliron,  9  S.  D.  183,  62  Am.  St.  Rep.  863,  68  N.  W.  286, 
holding  temporary  alimony  and  suit  money  allowable  during  pendency  of  action 
for  separate  maintenance;  Moore  v.  Moore,  130  N.  C.  337,  41  S.  E.  943,  holding 
amount  of  alimony  pendente  lite  within  discretion  of  court. 

Cited  in  footnote  to  Kite  v.  Hite,  45  L.  R.  A.  793,  which  holds  prima  facie 
case  of  marriage  made  by  wife  on  own  showing  insufficient  to  authorize  alimony. 

Cited  in  note  (102  Am.  St.  Rep.  710)   on  power  of  courts  to  create  and  enforce 
liens  to  secure  payment  of  alimony  in  suits  for  maintenance  or  separation. 
Domicil  of  wife   for  purpose  of   divorce. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides  of  suit  to  enjoin  fraudulent 
divorce  suit  by  husband  in  other  state. 
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24  L.  R.  A.  141,  CHICAGO,  B.  &  Q.  R.  CO.  v.  JOXES,  149  111.  361,  4  Inters.  Com. 

Rep.  683,  41  Am.  St.  Rep.  278,  37  X.  E.  247. 
State   control   of   corporations. 

Cited  in  Franklin  L.  Ins.  Co.  v.  People,  200  111.  621,  66  N.  E.  379,  holding  cor- 
porations doing  business  in  state  subject  to  police  power. 
Regulation   of   business   affected   with   public   use. 

Cited  in  Danville  v.  Danville  Water  Co.  178  111.  310,  69  Am.  St.  Rep.  304,  53 
N.  E.  118,  sustaining  act  empowering  cities  to  fix  reasonable  water  rates;  Peo- 
ple's Gaslight  &  Coke  Co.  v.  Hale,  94  111.  App.  423,  sustaining  power  of  village 
trustees  to  fix  gas  rates. 

Cited  in  notes  (33  L.  R.  A.  183,  187)  on  legislative  power  to  fix  tolls,  rates, 
or  prices;  (33  L.  R!  A.  210)  as  to  when  rates  fixed  by  penal  statute  are  suffi- 
ciently definite  and  certain;  (8  L.R.A.  (N.S.)  530)  on  power  of  judiciary  to 
fix  rates  of  public  service  corporations;  (62  Am.  St.  Rep.  291,  293,  295,  296) 
on  regulation  of  rates;  (46  L.  ed.  U.  S.  595)  on  contract  exemptions  from  legis- 
lative power  to  fix  tolls,  rates,  or  prices. 
State  regulation  of  carrier's  rates. 

Cited  in  Inman  v.  St.  Louis  S.  W.  R.  Co.  14  Tex.  Civ.  App.  52,  37  S.  W.  37, 
holding  railroad  bound  to  accept  goods  routed  over  connecting  line  upon  tender 
of  through  joint  rate  fixed  by  railroad  commission;  McChord  v.  Louisville  &  N. 
R.  Co.  183  U.  S.  499,  46  L.  ed.  296,  22  Sup.  Ct.  Rep.  165,  dissolving  injunction 
restraining  railroad  commission  from  proceeding  to  fix  reasonable  rates  under 
Kentucky  statute. 

Cited  in  note  (78  Am.  St.  Rep.  262)  on  acts  of  railroads  which  legislature  may 
declare  criminal. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Com.  99  Ky.  140,  33  L.  R.  A.  212, 
59  Am.  St.  Rep.  457,  35  S.  W.  129,  holding  statute  imposing  penalty  on  carrier 
for  charging  more  than  reasonable  compensation  without  fixing  standard,  void 
for  uncertainty. 
Rate  prescribed  as  evidence  of  reasonableness. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  642,  65  N.  E.  470, 
holding  rate  of  street  car  fare  prescribed  by  ordinance  presumptively  reason- 
able; People  v.  Baltimore  &  0.  S.  W.  R.  Co.  246  111.  479,  92  N.  E.  934,  holding 
that  statute  prohibiting  railroad  from  charging  greater  rate  for  freight  hauled 
certain  distance,  than  is  charged  for  hauling  same  class  of  freight  in  same  di- 
rection longer  distance,  and  which  makes  proof  of  such  discrimination  prima 
facie  evidence  of  unjust  discrimination,  is  not  unconstitutional. 
riilawful  delegation  of  legislative  power. 

Cited  in  Chicago  v.  Stratton,  162  111.  503,  35  L.  R.  A.  87,  53  Am.  St.  Rep.  325, 
44  N.  E.  853,  holding  ordinance  prohibiting  erection  of  livery  stable  without  con- 
sent of  property  owners  not  invalid  as  delegation  of  legislative  power;  Fish  v. 
McGann,  205  111.  187,  68  N.  E.  761,  holding  discretion  given  heads  of  depart- 
ments to  complete  appointment  of  civil  service  employees,  .not  delegation  of  legis- 
lative authority  to  fix  period  of  probation ;  State  ex  rel.  Great  Northern  R. 
Co.  v.  Railroad  Commission.  52  Wash.  37,  100  Pac.  184;  Minneapolis,  St.  Paul 
&  S.  Ste.  M.  R.  Co.  v.  Railroad  Commission,  136  Wis.  162,  17  L.R.A.  (N.S.) 
830,  116  N.  W.  905;  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  160  Mich. 
365,  125  N.  W.  549;  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  477,  92 
Pac.  606, — sustaining  validity  of  statute  authorizing  railroad  commission  to 
formulate  rules  regulating  carriers;  Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light,  Heat  &  P.  Co.  122  App.  Div.  205,  107  N.  Y.  Supp.  341;  Saratoga  Springs 
v.  Saratoga  Gas,  Electric  Light,  Heat  &  P.  Co.  191  N.  Y.  146,  18  L.R.A.  (N.S.) 
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724,  83  X.  E.  693, — sustaining  validity  of  statute  authorizing  gas  and  elec- 
tricity commission  to  fix  rates  within  limits  prescribed  by  law;  State  v. 
Atlantic  Coast  Line  R.  Co.  56  Fla.  624,  32  L.R.A.(N.S.)  651,  47  So.  969,  sus- 
taining validity  of  statute  authorizing  railroad  commission  to  formulate  rules 
regulating  carriers,  the  violation  of  which  constitutes  a  penalty  imposed  di- 
rectly by  the  legislature;  Chicago,  I.  &  L.  R.  Co.  v.  Railroad  Commission,  38 
Ind.  App.  453,  78  X.  E.  338,  on  constitutionality  of  law  empowering  railway 
commission  to  fix  rate  before  its  reasonableness  is  judicially  determined;  Chi- 
cago, P.  &  St.  L.  R.  Co.  v.  People,  136  111.  App.  5,  on  validity  of  statute  au- 
thorizing railroad  commission  to  make  rules  regulating  rates  for  violating 
which  penalties  are  prescribed;  Railroad  Commission  v.  Central  R.  Co.  95  C. 
C.  A.  117,  170  Fed.  238,  on  constitutionality  of  law  empowering  railway  com- 
mission to  fix  rates. 

Cited  in  notes    (18  L.R.A.  (X.S.)    714)    on  power  of  legislature  to  delegate  to 
commission  right  to   fix  rates  of  public  service  corporation;    (32   L.R.A. (X.S.) 
641)    on  delegation  of  power  to  regulate  carriers. 
Authority  of  railroad  commissioners. 

Cited  in  footnote  to  State  ex  rel.  Tompkins  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
47   L.   R.   A.   569,   which   sustains   railroad   commissioner's  authority   to   require 
building  of  depot. 
Validity  of  statutes  prescribing  rules  of  evidence. 

Cited  in  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  91  Iowa,  646,  60  N.  W.  487, 
sustaining  statute  making  copy  of  rate  schedule  certified  by  secretary  of  com- 
mission, evidence;  Schuler  v.  Hogan,  168  111.  375,  48  X.  E.  195,  sustaining  statute 
making  certificate  prima  facie  evidence  of  valid  nomination;  Baltimore  &  0.  S. 
W.  R.  Co.  v.  Tripp,  175  111.  254,  51  X.  E.  833,  and  First  Xat.  Bank  v.  Lake  Erie 
&  W.  R.  Co.  174  111.  43,  50  X.  E.  1023,  sustaining  statute  making  communica- 
tion of  fire  from  locomotive  prima  facie  evidence  of  negligence;  State  v.  Beach, 
147  Ind.  80,  36  L.  R.  A.  182,  46  X.  E.  145,  and  Meadowcraft  v.  People,  163  111.  68, 
35  L.  R.  A.  181,  54  Am.  St.  Rep.  447,  45  X.  E.  303,  sustaining  statute  making 
failure  or  suspension  of  banker  within  thirty  days  after  receiving  deposit,  prima 
facie  evidence  of  intent  to  defraud;  People  ex  rel.  Hillel  Lodge  Xo.  72,  I.  O.  B.  B. 
v.  Rose,  207  111.  361,  69  X.  E.  762,  construing  statute  to  mean  that  failure  of 
corporation  to  annually  report  to  secretary  of  state,  is  prima  facie  evidence  of 
nonuser  authorizing  forfeiture  of  charter;  Chicago  Terminal  Transfer  R.  Co. 
v.  Chicago,  217  111.  347,  75  X.  E.  499,  holding  ordinance  making  report  of  com- 
missioners in  condemnation  proceedings  prima  facie  evidence,  valid. 

Cited  in  footnotes  to  Vega  S.  S.  Co.  v.  Consolidated  Elevator  Co.  43  L.  R.  A. 
843,  which  denies  validity  of  statute  making  state  weighmaster's  certificate  of 
weight  of  grain  conclusive;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A. 
468,  which  holds  void,  statute  preventing  railroad  company  from  setting  up  in 
defense  of  suit  for  injury  to  employee,  decisions  of  state  where  injury  occurred; 
Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765,  which  holds  void,  statute 
making  specifications  of  weights  in  bills  of  lading,  conclusive. 
Effect  of  statute  prescribing  rule  of  evidence. 

Cited  in  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  91   Iowa,  647,  60  X.  W.  487, 
holding  duly  certified  copy  of  rate  schedule  cannot  be  excluded  from  evidence  for 
defect  in  form  of  original  certificate. 
How    far    statutes    affected    by    invalidity    of    part. 

Cited  in  Ritchie  v.  People,  155  111.  123,  29  L.  R.  A.  88,  46  Am.  St.  Rep.  315, 
40  X.  E.  454,  holding  unconstitutional  clauses,  if  separable,  do  not  invalidate  rest 
of  act;  Scott  v.  Flowers,  61  Xeb.  623,  85  X.  W.  857,  holding  residue  of  statute 
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valid  where  unconstitutional  portions  separable  and  did  not  induce  adoption; 
Verdin  v.  St.  Louis,  131  Mo.  138,  33  S.  W.  480,  sustaining  validity 
of  remainder  of  paving  ordinance  containing  separable  invalid  provision 
for  maintenance;  Morgan  v.  State,  64  Neb.  370,  90  N.  W.  108,  holding  that  in- 
valid taxing  clause  may  be  stricken  out  of  ordinance  licensing  billiard  rooms 
without  invalidating  remaining  portions;  Ballard  v.  Mississippi  Cotton  Oil  Co. 
81  Miss.  578,  62  L.  R.  A.  419,  95  Am.  St.  Rep.  476,  34  So.  533,  sustaining  sever- 
ance of  unconstitutional  portions  of  statute,  when  its  provisions  are  not  inter- 
dependent; State  v.  King,  64  W.  Va.  595,  63  S.  E.  468,  on  effect  of  invalid  clause 
in  statute  on  validity  of  rest  of  statute. 
Construction  of  statute. 

Cited  in  People  v.  Davis,  1  111.  C.  C.  271,  on  duty  of  courts  to  uphold  legis- 
lative acts  whenever  possible. 
Effect  of  change  in   remedy  on   pending-  actions. 

Cited  in  footnote  to  Cassard  v.  Tracy,  49  L.  R.  A.  272,  which  holds  pending 
appeals  within  provision  in  new  Constitution  giving  supreme  court  power  to 
determine  questions  of  fact  as  well  as  of  law. 

Distinguished  in  James  v.  Oakland  Traction  Co.  10  Cal.  App.  793,  103  Pac. 
1082,  holding  where  cause  of  action  for  negligence  vests  independent  of  statute, 
statute   regulating  speed  of  cars  on  which  injury  occurred  is  part  of  contract 
duty  of  carriage  surviving  change  of  law. 
Relation  of  amendment  to  declaration  back  to  commencement  of  suit. 

Cited  in  Schurmeier  v.  Connecticut  Mut.  L.  Ins.  Co.  96  C.  C.  A.  107,  171  Fed. 
14  (dissenting  opinion),  on  relation  of  amendment  to  declaration  back  to  com- 
mencement of  suit. 

Distinguished  in  Foreman  Shoe  Co.  v.  F.  M.  Lewis  &  Co.  92   111.  App.   559, 
holding  amendment  after  plea  filed  in  another  action  not  available  to  show  iden- 
tity of  causes  of  action. 
As  avoiding  bar  of  limitations. 

Cited  in  Whalen  v.  Gordon,  37  C.  C.  A.  74,  95  Fed.  309;  Harper  v.  Illinois 
C.  R.  Co.  74  111.  App.  76;  Eylenfeldt  v.  Illinois  Steel  Co.  165  111.  188,  46  N.  E. 
266;  Richter  v.  Michigan  Mut.  L.  Ins.  Co.  66  111  App  608;  Fish  v.  Farwell,  160 
111.  247,  43  N.  E.  367;  Secord-Hopkins  Co.  v.  Lincoln,  173  111.  363,  50  N.  E. 
1074,  Affirming  73  111.  App.  40, —  holding  amended  declaration  stating  new  cause 
of  action  does  not  relate  back  taking  case  of  statute  of  limitations;  Chicago  City 
R.  Co.  v.  Leach,  182  111.  365,  55  N.  E.  334,  holding  amendment  charging  incom- 
petency  of  servants  in  action  based  on  operating  cars  at  dangerous  speed  barred 
by  statute;  Foster  v.  St.  Luke's  Hospital,  191  111.  95,  60  N.  E.  803,  Affirming 
86  111.  App.  286,  holding  defective  declaration  cannot  be  amended  after  statute 
of  limitations  has  run;  Brink's  Exp.  Co.  v.  O'Donnell,  88  111.  App.  461,  holding 
bar  of  statute  of  limitations  should  be  presented  by  plea  to  amendment  setting 
up  new  cause  of  action;  Heffron  v.  Rochester  German  Ins.  Co.  220  111.  517,  77 
1ST.  E.  262;  South  Chicago  City  R.  Co.  v.  Kinnare,  117  111.  App.  4;  Staunton 
Coal  Co.  v.  Fischer,  119  111.  App.  286;  Meagerlein  v.  Chicago,  141  111.  App. 
419;  Bradley  v.  Chicago-Virden  Coal  Co.  231  111.  627,  83  N.  E.  424,— holding 
amended  declaration  stating  new  cause  of  action  does  not  relate  back  taking 
case  out  of  statute  of  limitations;  Patillo  v.  Allen- West  Commission  Co.  65 
C.  C.  A.  508,  131  Fed.  682,  holding  amended  declaration  not  stating  new  cause 
of  action  relates  back  to  original  action  and  takes  case  out  of  statute  of 
limitations;  Hinchliff  v.  Rudnik,  212  111.  575,  72  N.  E.  691,  holding  sustention 
of  demurrer  to  declaration  for  ambiguity  a  nonsuit  within  statute  allowing 
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new  action  within  one  year  of  non-suit  when  limitation  expires  during  pendency 
of  action. 

Cited  in  footnote  to  Love  v.  Southern  R.  Co.  55  L.  R.  A.  471,  which  sustains 
right  to  file  new  declaration  after  limitation  period  has  elapsed,  naming  statu- 
tory beneficiaries  in  action  for  death. 

Cited  in  notes  (3  L.R.A.  (N.S.)  270)  on  relation  of  new  pleadings  to  statutes 
of  limitations;  (39  L.  ed.  U.  S.  986)  on  amendment  of  pleading  as  affecting 
statute  of  limitations. 

Distinguished  in  Metropolitan  L.  Ins.  Co.  v.  People,  106  111.  App.  519;  Fish  v. 
Farwell,  54  111.  App.  459;  New  York  L.  Ins.  Co.  v.  People,  95  111.  App.  140;  Swift 
v.  Foster,  163  111.  53,  44  N.  E.  837;  Chicago  City  R.  Co.  v.  McMeen,  206  111.  114r 
68  N.  E.  1093, —  holding  amended  declaration  restating  original  cause  of  action 
not  subject  to  bar  of  statute  of  limitations. 

24  L.  R.  A.  152,  BURDICK  v.  PEOPLE,  149  111.  600,  41  Am.  St.  Rep.  329,  36 
N.  E.  948,  952. 

Motion  to  annul  judgment  and  opinion  for  collusion  in  Re  Burdick,  162  111.  50, 
44  N.  E.  413. 

Followed  without  discussion  in  Burdick  v.  People,  149  111.  611,  36  X.  E.  952. 
Statutes  agrainst  ticket  brokerage. 

Cited  in  State  v.  Corbett,  57  Minn.  353,  24  L.  R.  A.  5Q1,  4  Inters.  Com.  Rep. 
697,  59  N.  W.  317;  Com.  v.  Keary,  14  Pa.  Super.  Ct.  587;  Allardt  v.  People,  197 
111.  508,  64  N.  E.  533, —  sustaining  constitutionality  of  anti-scalper  law;  Jannin 
v.  State,  42  Tex.  Crim.  Rep.  640,  53  L.  R.  A.  351,  96  Am.  St.  Rep.  821,  51  S.  W. 
1126,  holding  statute  prohibiting  selling  of  tickets  without  aiithority  from  rail- 
way company  valid  exercise  of  police  power;  Ex  parte  Lorenzen,  128  Cal.  437, 
50  L.  R.  A.  57,  79  Am.  St.  Rep.  47,  61  Pac.  68,  sustaining  constitutionality  of 
ordinance  forbidding  unauthorized  gift,  sale,  or  issue  of  street  car  transfers; 
Jannin  v.  State,  42  Tex.  Crim.  App.  640,  53  L.  R.  A.  351,  footnote  p.  349,  51 
S.  W.  1126,  holding  void,  statute  against  sale  of  railroad  tickets  by  other  than 
company's  agent;  dissenting  opinion  in  People  ex  rel.  Tyroler  v.  City  Prison, 
157  N.  Y.  136,  43  L.  R.  A.  272,  footnote  p.  264,  68  Am.  St.  Rep.  763,  51  N.  E. 
1006,  Reversing  26  App.  Div.  234,  50  N.  Y.  Supp  56,  majority  holding  statute 
forbidding  unauthorized  sale  of  passage  tickets,  unconstitutional;  Samuelson 
v.  State,  116  Tenn.  489,  115  Am.  St.  Rep.  805,  95  S.  W.  1012,  holding  statute 
prohibiting  sale  of  nontransferable  railway  tickets  by  others  than  agent  of 
railway  for  less  than  standard  schedule  rate,  valid;  State  v.  Thompson.  47  Or. 
501,  4  L.R.A. (N.S.)  485,  84  Pac.  476,  8  Ann.  Cas.  646,  sustaining  validity  of 
statute  prohibiting  sale  of  railroad  tickets  without  certificate  of  railroad  com- 
pany; Re  O'Neill,  41  Wash.  180,  3  L.R.A. (N.S.)  561,  83  Pac.  104,  6  Ann.  Cas. 
869,  sustaining  statute  forbidding  all  but  accredited  agents  of  carrier  to  sell 
tickets  and  redeem  same;  Chicago  v.  Openheim,  229  111.  317,  82  X.  E.  294.  11 
Ann.  Cas.  554,  holding  ordinance  prohibiting  selling  or  giving  away  street 
railway  transfers,  valid;  Munson  v.  Colorado  Springs,  35  Colo.  509.  6  L.R.A. 
(N.S.)  435,  84  Pac.  683,  9  Anno.  Cas.  970,  on  validity  of  statute  prohibiting 
selling  of  tickets  without  authority;  Ex  parte  Hughes.  50  Tex.  Crim.  Rep. 
618,  100  S.  W.  160,  on  whether  in  order  to  be  valid,  law  prohibiting  unauthorized 
sale  of  tickets  must  provide  for  redemption  of  unused  ticket  by  purchaser. 

Cited  in  footnotes  to  State  v.  Corbett,  24  L.R.A.  498,  which  holds  valid,  act 
allowing  sale  of  tickets  by  particular  agents  only;  Schtibach  v.  McDonald,  65 
L.R.A.  136,  which  holds  that  ticket  broker  purchasing  nontransferable  ticket 
cannot  complain  on  being  forbidden  to  transfer  the  same. 
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Cited  in  notes  (53  L.R.A.  764)  on  constitutionality  of  statute  attempting 
to  grant  monopoly;  (78  Am.  St.  Rep.  266,  267;  3  L.R.A. (X.S.)  558;  4  L.R.A. 
(X.S.)  481)  on  constitutionality  of  anti-scalping  legislation;  (96  Am.  St. 
Rep.  829,  830,  832,  833)  on  power  of  state  to  control  sale  and  use  of  passenger 
tickets. 

Distinguished  in  People  v.  Steele,  231  111.  352,  14  L.R.A.  (X.S.)  368,  12]  Am. 
St.  Rep.  321,  83  X.  E.  236,  holding  ordinance  prohibiting  sale  of  theatre  tickets 
for  more  than  price  printed  thereon,  invalid;  People  ex  rel.  Frank  v.  Pease,  3 
111.  C.  C.  75,  127,  upholding  law  requiring  ticket  agents  to  have  certificate  of 
authority  and  referring  to  cited  case  as  not  a  rule  of  decision  on  the  question 
as  presented. 
Interference  with  interstate  commerce. 

Cited  in  Willfong  v.  Omaha  &  St.  L.  R.  Co.  116  Iowa,  551,  90  X.  W.  358,  hold- 
ing statute  requiring  sounding  of  whistle  before  reaching  crossing,  valid  police 
regulation  not  interfering  with  interstate  commerce. 

Cited  in  footnote  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 

Cited  in  note    (62  Am.  St.  Rep.  291)    on  regulation  of  rates. 
Passage   ticket   as  contract. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Dumser,  161  111.  194,  43  X.  E.  698,  holding 
parol  evidence  admissible  to  show  contract  by  railroad  to  carry  passenger  to 
destination,  notwithstanding  designation  in  ticket  of  terminal  railroad  for  part 
of  distance;  Chicago  &  A.  R.  Co.  v.  Mulford,  162  111.  531,  35  L.  R.  A.  601,  44 
N.  E.  861,  holding  ticket  "good  for  one  first-class  passage"  bearing  coupons  good 
over  connecting  roads,  not  contract  of  selling  company  to  transport  holder  over 
connecting  roads. 
Due  process  of  law. 

Cited  in  Hanson  v.  Krehbiel,  68  Kan.  675,  64  L.  R.  A.  793,  75  Pac.  1041,  hold- 
ing that  due  course  of  law  means  reparation  for  injury  ordered  by  tribunal 
having  jurisdiction,  after  fair  hearing;  People  ex  rel.  Hillel  Lodge  Xo.  72,  I.  O. 
B.  B.  v.  Rose,  207  111.  368,  69  N.  E.  762  (dissenting  opinion),  majority  holding 
statute  valid,  which  provides  that  failure  of  corporation  to  file  annual  report 
with  secretary  of  state,  and  pay  filing  fee,  shall  work  forfeiture  of  charter; 
Polar  Wave  Ice  &  Fuel  Co.  v.  Alton  Branch,  155  111.  App.  314,  holding  that 
humane  society  has  no  power  to  destroy  animals  of  another  without  his  con- 
sent; Union  Drainage  Dist.  v.  Smith,  233  111.  424,  16  L.R.A. (X.S.)  295,  84  X. 
E.  376,  holding  statute  authorizing  court  to  appoint  commissioner  to  assess 
benefit  of  drainage  ditch  on  his  own  land  invalid  as  depriving  a  person  of  his 
property  without  due  process  of  law;  Belleville  v.  St.  Clair  County  Turnp. 
€o.  234  111.  435,  17  L.R.A. (X.S.)  1076,  *84  X.  E.  1049,  holding  taking  possession 
of  toll  road  by  city  in  manner  authorized  by  statute,  where  turnpike  company  had 
franchise  to  exact  tolls,  a  taking  without  due  process  of  law  when  no  public  neces- 
sity shown;  Com.  v.  Strauss,  191  Mass.  554,  11  L.R.A. (X.S.)  972,  78  X.  E.  136, 
6  Ann.  Cas.  842,  holding  statute  prohibiting  sale  of  goods  upon  condition  that 
purchaser  shall  not  deal  with  competitors,  valid;  Hanson  v.  Krehbiel,  68  Kan. 
675,  64  L.R.A.  793,  104  Am.  St.  Rep.  422,  75  Pac.  1041,  on  meaning  of  due 
process  of  law;  People  ex  rel.  Hillel  Lodge  Xo.  72,  I.  O.  B.  B.  v.  Rose,  207  111. 
368,  69  X.  E.  762  (dissenting  opinion),  on  meaning  of  "due  process  of  law." 

Cited  in  note   (43  Am.  St.  Rep.  532)   on  due  process  of  law  as  applied  to  in- 
sane persons. 
Police  power. 

Cited  in  notes    (62  Am.  St.  Rep.  169;   78  Am.  St.  Rep.  237)   on  police  power. 
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24  L.  R.  A.  156,  PITTSBURGH,  FT.  W.  &  C.  R.  CO.  v.  CHEEVERS,  149  111.  430, 

37  X.  E.  49. 
Right   of  private   remedy   for  public   nuisance. 

Cited  in  Guttery  v.  Glenn,  201  111.  291,  66  X.  E.  305,  holding  closing  of  public 
street   by   public   authorities   public   nuisance,   and   not   restrainable   at   suit   of 
private  person  in  absence  of  special  injury  suffered  by  him. 
Limitation  of  ordinance  by  prior  contract. 

Cited  in  footnote  to  Lindsey  v.  Anniston,  27  L.  R.  A.  436,  which  holds  ordi- 
nance excluding  hackmen  from  depots  at  train  time  not  limited  by  prior  contract 
between  carrier  and  hackmen. 

24  L.  R.  A.  158,  McALISTER  v.  BURGESS,  161  Mass.  269,  37  X.  E.  173. 
Public  charitable  gifts. 

Approved  in  Sears  v.  Atty.  Gen.  193  Mass.  555,  79  X.  E.  772,  9  Ann.  Cas.  1200> 
holding  fund  "for  benefit  of  widows  and  orphan  children  that  may  be  left  by  the 
future  ministers  of  this  church"  a  valid  charitable  trust. 

Cited  in  Re  Bartlett,  163  Mass.  514,  40  X.  E.  899,  holding  gift  of  lot  and 
money  to  be  used  when  building  of  new  village  chapel  may  seem  advisable,  valid; 
Teele  v.  Bishop  of  Derry,  168  Mass.  342,  38  L.  R.  A.  630,  60  Am.  St.  Rep.  401, 
47  X.  E.  422,  holding  bequest  in  trust  to  build  chapel  for  public  worship  under 
auspices  of  Roman  Catholic  church,  valid;  Brice  v.  All  Saints  Memorial  Chapel, 
31  R.  I.  194,  76  Atl.  774,  holding  that  declaration  of  trust  "for  celebration  of 
religious  worship  .  .  .  according  to  forms  and  usages  of  Episcopal  Church," 
constitutes  good  gift  to  charitable  use:  Osgood  v.  Rogers.  186  Mass.  240,  71  X. 
E.  306,  holding  by  analogy  that  since  a  gift  to  a  church  is  a  public  charity,  a 
gift  to  the  pastor  and  deacons  of  a  church  in  trust  for  church  purposes  is  valid ; 
Bruce  v.  Central  M.  E.  Church,  147  Mich.  244,  10  L.R.A.(X.S.)  77,  110  X.  W. 
951,  11  Ann.  Cas.  150,  on  proposition  that  attendants  of  a  particular  church  are 
not  limited  to  its  members  but  are  an  indefinite  and  varied  number  for  which 
reason  church  is  public  charity. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  de- 
vise of  fund  to  be  distributed  by  executor  "to  the  poor"  in  his  discretion. 

Cited  in  notes  (14  L.R.A.(X.S. )  70,  92,  93)  on  enforcement  of  general  be- 
quest for  charity  or  religion;  (63  Am.  St.  Rep.  250,  263)  on  what  are  charita- 
ble uses  or  trusts:  (64  Am.  St.  Rep.  759)  on  certainty  and  unity  required  in- 
charitable  trusts;  (5  Eng.  Rul.  Cas.  578)  on  invalidity  of  charitable  bequests 
for  indebtedness. 

24  L.  R.  A.  161,  POSTAL  TELEG.  CABLE  CO.  v.  BALTIMORE,  79  Md.  502,  20 

Atl.  819. 
State  and  municipal   taxation  and  regulation   of  electric   companies. 

Affirmed  in  156  U.  S.  210,  39  L.  ed.  399,  15  Sup.  Ct.  Rep.  356,  sustaining  munici- 
pal tax  of  $2  each  on  telegraph,  telephone,  and  electric  poles. 

Cited  in  Western  U.  Teleg.  Co.  v.  Gilkinson,  46  Ind.  App.  31,  90  X.  E.  650, 
holding  that  failure  of  telegraph  company  to  deliver  message  transmitted  to 
another  state  does  not  subject  company  to  statutory  penalty;  Memphis  v.  Postal 
Teleg.  Cable  Co.  76  C.  C.  A.  292,  145  Fed.  606.  holding  under  statute  giving  "the 
entire  control"  of  streets  to  city,  that  city  could  charge  rentals  for  the  main- 
tenance of  telegraph  wires  and  poles;  Memphis  v.  Postal  Teleg.  &  Cable  Co.  91 
C.  C.  A.  135,  164  Fed.  602,  16  Ann.  Cas.  342,  on  right  of  municipal  corporation 
to  impose  reasonable  charge  for  telegraph  poles  and  wires  in  street. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Howell,  30  L.  R.  A.  158,  which 
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sustains  state  law  subjecting  telegraph  companies  to  penalties  for  acts  of  negli- 
gence entirely  within  state:  Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L.  R,  A. 
104,  which  holds  city's  consent  unnecessary  to  use  of  streets  by  telephone  com- 
panies; Western  U.  Teleg.  Co.  v.  Freeinont,  26  L.  R.  A.  698,  which  upholds 
license  tax  on  telegraph  business  as  to  messages  wholly  within  the  state;  Toledo 
v.  Western  U.  Teleg.  Co.  52  L.  R.  A.  730.  which  sustains  city's  right  to  make 
local  regulations  for  permitting  stringing  of  telegraph  wires  in  streets;  Hodges 
T.  Western  U.  Teleg.  Co.  29  L.  R.  A.  770,  which  holds  void,  exaction  of  rent  for 
use  of  streets  for  telegraph  trolleys  and  wires-.  Ft.  Smith  v.  Hunt,  66  L.R.A.  238, 
which  sustains  right  of  city  to  exact  license  fee  for  privilege  of  maintaining  in 
highway  poles  to  carry  electric  wires. 

Cited  in  notes  (31  L.  R.  A.  803,  804,  808)  on  police  regulation  of  electric 
companies;  (60  L.  R.  A.  656)  on  corporate  taxation  and  the  commerce  clause; 
(24  L.  R.  A.  312)  on  exclusion  of  foreign  corporations  as  interference  with  inter- 
state commerce;  (24  L.  R.  A.  327)  on  right  of  foreign  corporations  to  own  real 
estate:  <1  L.R.A.  (N.S.)  582)  on  imposing  license  fee  on  telegraph  or  telephone 
company  for  use  of  highway;  (27  L.R.A.  (N.S.)  633)  on  license  fee  exacted  of 
telegraph  and  telephone  companies  as  excessive;  (36  L.R.A. (X.S.)  220)  on  state 
law  affecting  telegraphs  as  regulation  of  interstate  commerce;  (129  Am.  St.  Rep. 
263)  on  constitutional  limitations  on  power  to  impose  license  or  occupation 
taxes;  (47  L.  ed.  U.  S.  242,  243)  on  validity  of  charges  on  telegraph  and  tele- 
phone poles  and  wires. 

Distinguished  in  Cambridge  v.  Cambridge  Water  Co.  99  Md.  505,  58  Atl.  442, 
2  Ann.  Cas.  311,  holding  in  absence  of  statute  authorizing  it,  a  municipal  corpo- 
ration cannot  require  water  company  to  pay  fee  for  each  water  plug  in  the  pub- 
lic street. 

24  L.  R,  A.  168,  SCHWANEBECK  v.  SMITH,  77  Md.  314,  26  Atl.  409. 
Refusal   of   specific   performance   for   indeftniteness   of   contract. 

Cited  in  Homer  v.  Woodland,  88  Md.  513,  41  Atl.  1079,  refusing  specific  per- 
formance of  indefinite  and  obscure  contract  not  showing  farm  intended  to  be  sold. 

Cited  in  footnotes  to  Davie  v.  Lumberman's  Min.  Co.  24  L.  R.  A.  357,  which 
holds  indefinite,  contract  to  mine  ore  at  fixed  price  as  long  as  it  can  be  made  to 
"pay;"  Stanton  v.  Singleton,  47  L.  R.  A.  334,  which  denies  right  to  specific  per- 
formance of  contract  for  "opening  and  developing"  mining  property;  Bomer  Bros. 
v.  Canady,  55  L.  R.  A.  328,  which  refuses  specific  performance  of  indefinite  con- 
tract to  purchase  standing  timber  on  fourteen  different  tracts  in  two  counties 
scattered  over  5,000  acres. 

24  L.  R.  A.  170,  TENNESSEE  USE  OF  UNITED  STATES  v.  HILL,  9  C.  C.  A. 

326,  22  U.  S.  App.  1,  60  Fed.  1005. 
Liability    of    •heriff    for    escape. 

Cited  in  note   (91  Am.  St.  Rep.  543)   on  liability  of  sheriff  for  escape. 

Distinguished  in  McPhee  v.  United  States,  52  Wash.  158,  21  L.R.A.  ( N.S. ) 
535,  132  Am.  St.  Rep.  958,  100  Pac.  174,  holding  sheriff  not  liable  on  his  of- 
ficial bond  to  third  persons  for  damages  caused  by  escape  of  prisoner  in  his 
custody  on  criminal  charge. 

24  L.  R.  A,  174,  FALLS  v.  UNITED  STATES  SAV.  LOAN  &  BLDG.  CO.  97  Ala. 

417,  38  Am.  St.  Rep.  194,  13  So.  25. 
Printed  *tatnte«  a*  evidence. 

Cited  in  Hollister  v.  McCord,  111  Wis.  544,  87  N.  W.  475,  holding  statutes 
published  by  private  person,  under  legislative  authority,  within  law  making  stat- 
utes "purporting  to  be  published"  by  government  competent  evidence;  Summitt 
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v.  United  States  Life  Ins.  Co.  123  Iowa,  685,  99  N.  W.  563,  holding  volume  pur- 
porting to  be  laws  of  a  state  passed  during  specified  period  and  bearing  certifi- 
cate of  secretary  of  state,  admissible  as  presumptive  evidence  of  such  laws: 
C'ompton  v.  State,  152  Ala.  72,  44  So.  685,  holding  statutes  indicating  on  their 
face  their  adoption  by  the  legislature,  within  law  making  statutes  purporting 
on  their  face  to  be  printed  by  authority  of  the  government  evidence  without 
further  proof. 
Conflict  of  laws  as  to  corporate  powers. 

Cited  in  Williams  v.  Gold  Hill  Min.  Co.  96  Fed.  463,  holding  mortgage  by 
foreign  corporation  not  ratified  by  stockholders  as  required  by  state  law,  void; 
Fowler  v.  Bell,  90  Tex.  157,  39  L.  R.  A.  256,  59  Am.  St.  Rep.  788,  37  S.  W.  1058, 
holding  validity  of  chattel  mortgage  by  foreign  insolvent  corporation  to  secure 
creditor,  governed  by  law  of  state  where  property  situated ;  Spinney  v.  Chapman. 
121  Iowa,  43,  100  Am.  St.  Rep.  305,  95  N.  W.  230,  holding  borrowing  member  of 
insolvent  foreign  loan  association  entitled  to  have  his  rights  determined  by  laws 
of  his  own  state. 
Conflict  of  laws  as  to  eiiforcealjlllty  of  contract. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  33,  23  L.R.A.(N.S.)    657,  50 
So.  248,  holding  lex  loci  solutionis  governs     construction   and   effect   of   contract 
when  parties  intended  it  should  be  so  governed  when  contract  was  made. 
liiuli*>   of   foreign   loan   associations. 

Cited  in  Eslava  v.  New  York  Nat.  Bldg.  &  L.  Asso.  121  Ala.  483,  25  So.  1013, 
sustaining  right  of  foreign  loan  association  to  do  business  within  state,  subject 
to  legal  restrictions;  National  Mut.  Bldg.  &  L.  Asso.  v.  Pinkston,  79  Miss.  483, 
30  N.  W.  692,  holding  exception  from  usury  laws  in  favor  of  domestic  building 
association  only;  Fowler  v.  Bell,  90  Tex.  161,  59  Am.  St.  Rep.  788,  37  S.  W. 
1058,  denying  foreign  corporation  doing  business  within  state  exercise  of  powers 
not  allowed  by  laws  and  policy  of  state;  Skinner  v.  Southern  Home  Bldg.  &  L. 
Asso.  46  Fla.  554.  35  So.  67,  holding  foreign  building  corporation  cannot  charge 
higher  rate  of  interest  than  that  allowed  by  state  in  which  it  does  business. 

Cited  in  footnote  to  Floyd  v.  National  Loan  &  Invest.   Co.  54  L.  R.  A.  536, 
which  holds  contract  with  foreign  loan  association  not  within  exemption  of  do- 
mestic associations  as  to  usury  unless  in  conformity  to  local  law. 
I  scry:    contracts  of   liuiMinu   and  loan  associations. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  297,  holding  premium 
arbitrarily  fixed  by  loan  association  usurious  device ;  Lindsay  v.  United  States 
Sav.  &  L.  Asso.  120  Ala.  165,  42  L.  R.  A.  784,  24  So.  171,  holding  statute  de- 
claring premiums  and  fines  debts,  not  interest,  inapplicable  to  past  transactions. 

Cited  in  footnotes  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.  R.  A.  816,  which  holds  exaction  of  monthly  premium  which,  with  interest, 
exceeds  legal  rate,  unauthorized;  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  54  L.  R.  A. 
217,  which  holds  percentage  payable  to  loan  association  indefinitely,  usurious 
though  called  "premium;"  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L.  A. 
A.  163,  which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on 
same,  device  to  cover  usury;  Cramer  v.  Southern  Ohio  L.  &  T.  Co.  69  L.R.A.  415, 
which  upholds  statute  empowering  loan  associations  to  collect  from  members 
such  dues,  fines,  interest,  and  premium  or  other  assessments  although  in  excess 
of  legal  interest  as  may  be  provided  for  in  the  constitution  and  by-laws. 

Cited  in  note  (46  Am.  St.  Rep.  180,  201.  202)  on  what  transactions  are 
usurious. 

Distinguished  in  Pioneer  Sav.  &  L.  Co.  v.  Nonnemacher,  127  Ala.  545,  30  So.  79, 
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holding  borrowing  from  and  taking  stock  in  loan  association  not  usurious  device 
where  shareholder  participates  in  management  and  profits. 
-•^—  Monthly  payment   contracts. 

Cited  in  Union  Sav.  Bank  &  T.  Co.  v.  Dottenheim,  107  Ga.  616,  34  S.  E.  217, 
holding  loan,  with  interest  calculated  at  highest  rate  for  full  period  and  aggre- 
gate of  principal  and  interest  made  payable  in  monthly  instalments,  usurious. 
—  Redemption   from   usurious    ni<:ri  n,-ii;«-. 

Cited  in  Lindsay  v.  United  States  Sav.  &  L.  Co.  127  Ala.  372,  51  L.  R.  A.  395, 
28   So.   717    (dissenting  opinion),   majority  holding  legal   interest  must  be  paid 
to  redeem  from  usurious  mortgage  legally  unenforceable  except  as  to  principal. 
"What  law  governs  loans  secured  l>y  mortgage. 

Cited  in  Ashurst  v.  Ashurst,  119  Ala.  230,  24  So.  760,  holding  note  and  mort- 
gage signed,  and  covering  lands,  in  Alabaina,  and  providing  same  "shall  be  gov- 
erned by  Alabama  laws,"  Alabama  transaction ;  People's  Bldg.  Loan  &  Sav.  Asso. 
v.  Fowble,  17  Utah,  130,  53  Pac.  999,  holding  building  association  loan  secured 
by  mortgage,  payments  being  made  to  local  agent,  governed  by  law  of  place  of 
performance;  Snyder  v.  Fidelity  Sav.  Asso.  23  Utah,  301,  64  Pac.  870,  construing 
loan  contract,  payable  elsewhere,  according  to  laws  of  state  where  mortgaged  land 
situated;  National  Mut.  Bldg.  &  L.  Asso.  v.  Burch,  124  Mich.  66,  83  Am.  St. 
Rep.  311,  82  N.  W.  837,  and  Building  &  L.  Asso.  v.  Griffin,  90  Tex.  489,  39  S.  W. 
656.  holding  loan  by  foreign  association,  valid  where  payable,  governed  by  usury 
laws  of  state  where  mortgaged  property  situated ;  Meroney  v.  Atlanta  Bldg.  &  L. 
Asso.  116  N.  C.  897,  47  Am.  St.  Rep.  841,  21  S.  E.  924,  and  Shannon  v.  Georgia 
State  Bldg.  &  L.  Asso.  78  Miss.  966,  57  L.  R.  A.  802,  84  Am.  St.  Rep.  657,  30 
So.  51,  holding  foreign  building  association  loan,  valid  where  payable,  subject 
to  usury  laws  of  state  where  mortgaged  property  situated  and  payments  actu- 
allv  made;  Mcllwaine  v.  Iseley,  96  Fed.  69,  following  North  Carolina  rule  that 
mortgage  to  loan  association  subject  to  local  usury  laws,  regardless  of  expressed 
intention. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.R.A.  793, 
-which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Washington  Nat.  Bldg.  Loan 
.&  Invest.  Asso.  v.  Stanley,  58  L.  R.  A.  816,  which  holds  contract  treated  as  do- 
mestic, where  application  for  loan  made  to  association  doing  business  in  state, 
through  resident  agent,  secured  by  mortgage  on  land  in  state,  where  money  also 
used. 

Cited  in  notes  (55  L.  R.  A.  944)  on  whether  lex  rei  sites  necessarily  controls 
with  respect  to  interest  and  usury  in  action  to  foreclose  mortgage  on  real  prop- 
-erty;  (62  L.  R.  A.  67)  on  conflict  of  laws  as  to  interest  and  usury;  (4  L.R.A. 
(N.S.)  1192)  on  enforcement  of  mortgage  on  realty  valid  according  to  law  of 
place  where  made  and  payable,  but  usurious  according  to  lex  fori  or  rei  sitaj; 
(55  Am.  St.  Rep.  51)  on  place  of  contract  for  borrowing  and  lending  of  money. 
Special  privileges  of  building  and  loan  associations. 

Cited  in  footnote  to  Julien  v.  Model  Bldg.  Loan  &  Invest.  Asso.  61  L.  R.  A.  668, 
which   sustains   statute  giving  mortgages  to  loan  associations  priority  over  .all 
liens  filed  after  date  of  their  record. 
Estoppel    to    deny    corporate    powers. 

Cited  in  Doherty  v.  Arkansas  &  0.  R.  Co.  5  Ind.  Terr.  544,  82  S.  W.  899,  on 
proposition  that  one  who  contracts  with  a  corporation  cannot  deny  its  corporate 
authority  in  order  to  defeat  the  enforcement  of  its  contract. 
L.R.A.  Au.  Vol.  III.— 77. 
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24  L.  R.  A.  183,  CARGILL  v.  KOUNTZE  BROS.  86  Tex.  386,  40  Am.  St.  Rep. 

853,  22  S.  W.  1015,  25  S.  W.  13. 
Discovery   of   evidence. 

Cited  in  Austin  &  N.  W.  R.  Co.  v.  Cluck,  64  L.  R.  A.  499,  denying  court's  au- 
thority to  introduce  new  process  to  enable  parties  to  secure  evidence  in  support 
of  their  case;  Austin  &  N.  W.  R.  Co.  v.  Cluck,  97  Tex.  181,  64  L.R.A.  499,  104 
Am.  St.  Rep.  863,  77  S.  W.  403,  1  Ann.  Cas.  261,  sustaining  right  to  examine 
opposite  party  by  interrogatories  as  a  substitute  for  a  bill  of  discovery,  in  an 
action  for  damages  for  personal  injuries. 

Annotation  cited  in  Nixon  v.  Clear  Creek  Lumber  Co.  150  Ala.  607,  9  L.R.A. 
(N.S.)  1257,  43  So.  805,  on  effect  of  statutory  provisions  on  equitable  jurisdic- 
tion in  matters  of  discovery. 

Cited  in  footnotes  to  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  57  L.  R.  A.  949, 
which  holds  production  of  broken  machinery  for  examination  by  intending  ex- 
perts compellable;  Martin  v.  Elliott,  31  L.  R.  A.  169,  which  denies  power  of 
court  to  order  veterinary  surgeon  to  go  on  owner's  premises  without  consent  to 
examine  horse  whose  condition  in  dispute;  Ex  parte  Clarke^  46  L.  R.  A.  835, 
which  denies  power  to  compel  witness  to  produce  books  and  papers  without  show- 
ing their  materiality;  Brown  v.  McDonald,  68  L.R.A.  462,  which  sustains  right 
of  receivers  appointed  to  enforce  stockholder's  liability  to  maintain  bill  against 
person  in  whose  name  stock  stands  to  discover  true  owner. 

Cited  in  note  (63  L.  R.  A.  694)  on  equitable  remedy  to  subject  choses  in  action 
to  judgment  after  return  of  no  property  found. 
Re-enactment  of  statutes. 

Cited  in  Lewis  v.  State,  58  Tex.  Crim.  Rep.  363,  127  S.  W.  808,  21  Ann.  Cas. 
656,  holding  that  where  statute,  which  has  received  judicial  interpretation  and 
is  re-enacted  in  same  terms  which  have  definite  meaning,  that  meaning  must  be 
presumed  to  have  legislative  sanction;  Smith  v.  North  Memphis  Sav.  Bank,  115 
Tenn.  31,  89  S.  W.  392,  construing  re-enacted  statute  abrogating  common  law  in 
relation  to  marriage  in  accordance  with  interpretation  placed  on  original 
statute. 

24  L.  R.  A.  195,  Ex  parte  SING  LEE,  96  Cal.  354,  31  Am.  St.  Rep.  218,  31  Pac. 

245. 
Constitutionality    of    municipal     and    state    police    regulations. 

Cited  in  Ex  parte  Whitwell,  98  Cal.  79,  19  L.  R.  A.  730,  35  Am.  St.  Rep.  152, 
32  Pac.  870,  holding  ordinance  prescribing  character  of  building  to  be  used  for 
hospitals  for  insane,  not  to  be  located  within  400  yards  of  school  or  dwelling, 
invalid;  Los  Angeles  v.  Hollywood  Cemetery  Asso.  124  Cal.  348,  71  Am.  St.  Rep. 
75,  57  Pac.  153,  holding  ordinance  prohibiting  establishment  or  enlargement  of 
cemetery  within  county  without  supervisor's  permission,  invalid;  Shreveport  v. 
Robinson,  51  La.  Ann.  1316,  26  So.  277,  holding  ordinance  prohibiting  laundry 
within  certain  limits  except  in  stone  or  brick  buildings,  invalid;  Jew  Ho  v. 
Williamson,  103  Fed.  19,  holding  quarantine  of  large  district,  permitting  free 
intercourse  of  persons  within  it,  unreasonable;  Fischer  v.  St.  Louis,  194  U.  S.. 
372,  48  L.  ed.  1024,  24  Sup.  Ct.  Rep.  673,  sustaining  ordinance  prohibiting  erec- 
tion of  dairy  stable  within  city  limits  without  authority  from  municipal  as- 
sembly; Re  Hong  Wah,  82  Fed.  626,  holding  ordinance  prohibiting  the  conducting 
of  a  laundry  except  in  designated  locality  and  making  the  violation  of  the  same 
a  misdemeanor,  invalid  as  violating  the  Fourteenth  amendment  of  the  Federal 
Constitution;  Re  San  Chung,  11  Cal.  App.  514,  105  Pac.  609,  sustaining  validity 
of  ordinance  prohibiting  public  laundries  in  any  building  used  as  a  hall,  store. 
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restaurant,  lodging  house  or  saloon;  State  ex  rel.  Omaha  Gas  Co.  v.  Withnell,  78 
Neb.  38,  8  L.R.A.(N.S.)  982,  126  Am.  St.  Rep.  586,  110  N.  W.  680,  holding  ordi- 
nance requiring  consent  of  all  property  owners  within  1000  feet  before  a  gas  tank 
or  holder  could  be  installed  in  new  building,  invalid;  Curran  Bill  Posting  & 
Distributing  Co.  v.  Denver,  47  Colo.  236,  27  L.R.A.  (N.S.)  549,  107  Pac.  261, 
holding  ordinance  requiring  consent  of  property  owners  as  a  condition  precedent 
to  permitting  erection  of  bill  boards  and  entrusting  power  of  granting  or  re- 
fusing same  to  discretion  of  fire  and  police  board,  invalid;  Chicago  v.  Gunning; 
System,  114  111.  App.  385,  holding  ordinance  prohibiting  erection  of  bill  boards 
on  residence  street  unless  the  consent  of  three-fourths  of  residents  be  first  ob- 
tained, invalid;  Coon  v.  San  Francisco,  7  Cal.  App.  762,  95  Pac.  913,  holding 
ordinance  requiring  written  consent  of  owners  of  property  within  200  feet  as  a 
condition  precedent  to  granting  permit  to  establish  livery  stable,  invalid;  Re 
Snyder,  10  Idaho,  690,  68  L.R.A.  714,  79  Pac.  819,  holding  ordinance  requiring 
license  of  farmers  selling  beef  within  city,  invalid  as  violating  the  constitution 
and  laws  of  the  state;  Block  v.  Schwartz,  27  Utah,  406,  65  L.R.A.  315,  301  Am. 
St.  Rep.  971,  76  Pac.  22,  1  Ann.  Cas.  550,  construing  statute  requiring  inventory 
to  be  made  five  days  before  sale,  of  all  goods  not  sold  in  the  ordinary  course 
of  trade  or  when  entire  stock  is  sold  in  bulk  and  making  the  violation  of  Ihe 
same  a  misdemeanor,  as  unconstitutional  regulation;  State  v.  Brown,  37  Wash. 
104,  68  L.R.A.  892,  107  Am.  St.  Rep.  798,  79  Pac.  635,  holding  statute  requiring 
an  examination  by  and  a  license  from  a  dental  board  as  a  condition  precedent 
to  "owning  running,  or  managing"  a  dental  office,  unconstitutional. 

Cited  in  notes  (21  L.  R.  A.  796)  on  constitutionality  of  statutes  restricting 
contracts  and  business;  (36  L.  R.  A.  608)  on  power  of  municipal  corporations 
to  define,  prevent,  and  abate  nuisances;  (38  L.  R.  A.  652)  on  municipal  power 
over  nuisances  relating  to  a  contract  or  business;  (8  L.R.A. (N.S.)  979)  on 
power  to  make  particular  use  of  property  conditional  upon  consent  of  neighbors; 
(129  Am.  St.  Rep.  284)  on  constitutional  limitations  on  power  to  impose  license 
or  occupation  taxes;  (132  Am.  St.  Rep.  93)  on  power  of  municipality  to  pre- 
vent or  regulate  use  of  property  for  advertising  purposes. 
Delegation  of  municipal  power. 

Cited  in  note  (20  L.  R.  A.  725,  727)  on  delegation  of  municipal  power  as  to 
license,  franchise,  and  buildings. 

Distinguished  in  New  York  ex  -el.  Lieberman  v.  Van  De  Carr,  199  U.  S.  561, 
50  L.  ed.  310,  26  Sup.  Ct.  Rep.  144,  holding  where  discretionary  power  is  dele- 
gated to  an  administrative  board  to  grant  or  withhold  permission  to  carry  on 
business  of  selling  milk,  such  delegation  is  not  in  conflict  with  the  Fourteenth 
amendment  to  the  Federal  Constitution. 

24  L.  R.  A.  197,  WITTENBROCK  v.  PARKER,  102  Cal.  93,  41  Am.  St.  Rep.  173,. 

36  Pac.  374. 
When  relation  of  attorney  and  client  exists. 

Cited  in  Lawall  v.  Groman,  180  Pa.  539,  40  W.  N.  C.  199,  57  Am.  St.  Rep.  662r 
37  Atl.  98,  holding  attorney  representing  mortgagor  may  act  for  mortgagee  in' 
examining  title. 
Attorney's  knowledge  as  notice  to  client  or  partners. 

Cited  in  Deering  v.  Holcomb,  26  Wash.  597,  67  Pac.  240,  holding  attorney's 
knowledge  of  facts  sufficient  to  put  him  on  inquiry  as  to  fraud  starts  statute  of 
limitations  to  running  against  client,  and  is  constructive  notice  to  partners. 

Distinguished  in  Vietor  v.  Spalding,  199  Mass.  54,  127  Am.  St.  Rep.  472,  84  N. 
E.  1016,  holding  knowledge  of  dissolution  of  a  partnership  by  one  who  has  oc- 
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casionally  acted  as  attorney  for  another,  but  which  knowledge  was  not  acquired 
through  any  business  dealings  with  the  client  is  not  imputable  to  the  client. 
Pleading-s;    character   determined   by   court. 

Cited  in  Dunham  v.  Travis,  25  Utah,  70,  69  Pac.  468,  holding  character  of 
pleadings  determinable  by  court  notwithstanding  designation  thereof. 

24  L.  R.  A.  201,  PEOPLE  ex  rel.  ENGLEY  v.  MARTIN,  19  Colo.  565,  36  Pac.  543. 
Fire  mid   police   board;    governor's   power   of  removal. 

Cited  in  People  ex  rel.  Parish  v.  Adams,  31  Colo.  478,  73  Pac.  866,  holding  that 
under  constitutional  amendment  constituting  city  fire  and  police  board  appointed 
by  governor,  fire  and  police  board  of  city  and  county  until  election  of  successors, 
takes  from  governor  power  of  removal. 
.Judicial   control   of  executive   branch. 

Cited  in  People  ex  rel.  Alexander  v.  District  Court,  29  Colo.  205,  68  Pac.  242, 
holding  state  board  of  assessors  cannot  be  enjoined  from  performing  statutory 
duties. 
Conclusiveness  of  determination   of  public   officer. 

Cited  in  State  v.  Nield,  4  Kan.  App.  G32,  45  Pac.  623,  holding  determination 
of  attorney  general  as  to  existence  of  grounds  for  appointing  assistant,  conclu- 
sive; State  ex  rel.  Williams  v.  Kennelly,  75  Conn.  707,  55  Atl.  555,  holding  act 
of  mayor  in  removing  director  of  public  works,  in  exercise  of  his  discretion,  upon 
assignment  of  cause,  final ;  Pierce's  Appeal,  78  Conn.  609,  63  Atl.  161,  holding 
where  charter  gives  police  commissioner  power  to  remove  officers  by  giving 
proper  notice  and  stating  reasons  for  removal,  his  action  is  final  if  he  does  not 
act  arbitrarily  and  unless  some  essential  formality  has  been  omitted. 

Cited  in  note   (39  L.R.A.  (X.S.)   793)   on  power  to  review  action  of  governor  in 
removing  officer. 
Executive    power   to    enforce   laws. 

Cited   in   Henry   v.   State,   87   Miss.   38,   39   So.   856,   holding  governor   cannot 
arbitrarily  enforce  law  but  he  is  bound  by  the  interpretation  placed  on  that  law 
by  the  courts  and  must  cause  the  proper  officers  to  act. 
Motives   of   other   departments   not    reviewable. 

Cited  in  Denver  v.  Coulelmn,  20  Colo.  481,  39  Pac.  425,  27  L.  R.  A.  755,  holding 
motives  of  co-ordinate  department  not  subject  to  judicial  investigation. 
Injunction    improper   to   enforce   private   rights. 

Cited  in  People  v.  McClees,  20  Colo.  414,  26  L.  R.  A.  650,  38  Pac.  468,  denying 
injunction  against  delivery  of  certificates  of  election  by  secretary  of  state  to  cer- 
tain persons;  School  Dist.  No.  1  v.  Carson,  9  Colo.  App.  10,  46  Pac.  846,  denying 
injunction  restraining  school   board  from   discharging  teacher. 
Summary    removal    of    officer. 

Cited  in  footnote  to  Moore  v.  Strickling,  50  L.  R.  A.  279,  which  holds  office 
of  one  required  to  prosecute  keeper  and  inmates  of  house  of  ill  fame  forfeited  by 
resorting  to  same  for  immoral   purposes. 
Assumption   of   facts    in    ex    parte    proceeding. 

Cited  in  Re  House  Bill  No.  250,  26  Colo.  236,  57  Pac.  49,  holding  in  ex  parte 
proceedings  on  question  from  governor,  facts  assumed  by  governor  may  be  taken 
as  true,  but  are  not  binding  in  subsequent  legislation,  nor  necessarily  in  such 
proceeding. 
Presumption   of   performance   of    duty   by   governor. 

Cited  in  State  v.  Illinois  C.  R.  Co.  246  111.  247.  92  N.  E.  814.  holding  that 
governor  must  be  presumed  to  have  done  his  duty  and  made  necessary  examina- 
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tion   of    semi-annual    accounts    of    railroad,    thereby    making    such    accounts,    ac- 
counts stated. 

24  L.  R.  A.  206,  BROWN  v.  FIRST  XAT.  BANK,  137  Ind.  055,  37  N.  E.  158. 
Contracts   HR-niiist    public    policy. 

Cited  in  Edgerly  v.  Hale,  71  X.  H.  146,  51  Atl.  079,  holding  sheriff's  agree- 
ment making  compensation  for  serving  writs  dependent  on  success  of  actions, 
illegal ;  McCollom  v.  Shaw,  21  Ind.  App.  08,  51  N.  E.  488,  holding  board  of  county 
commissioners  cannot  contract  with  member  for  services  performable  by  another; 
Collier  Shovel  &  Stamping  Co.  v.  Washington,  38  Ind.  App.  374,  76  N.  E.  122, 
holding  contract  by  city  with  private  corporation  donating  money  to  it  on  con- 
dition that  it  would  remain  in  the  city  for  a  certain  period  invalid  as  contrary 
to  public  policy;  Cheney  v.  Unroe,  160  Ind.  553,  117  Am.  St.  Hep.  391,  77  N.  E. 
1041,  holding  under  statute  a  contract  made  by  one  employed  by  county  commis- 
sioners as  superintendent  of  road  work,  with  contractors  for  compensation  for 
labor  to  be  performed  by  him  on  the  same  road,  invalid. 

Distinguished  in  Howard  County  v.  Carriguo,  164  Ind.  600,  73  X.  E.  82,  hold- 
ing under  statute  count}'  commissioners  may  contract  with  accountants  in  cases 
of  indispensable  public  necessity  on  a  percentage  basis  for  discovery  of  mistakes 
in  auditor's  books. 
Estoppel    to   assert    Invalidity    of    contract. 

Cited  in  Reed  v.  Johnson,  27  Wash.  56,  57  L.  R.  A.  409,  67  Pac.  381,  holding 
party  acting  under  contract  against  public  policy  not  estopped  to  assert  illegality; 
Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  104,  60  L.  R.  A.  828,  66  N.  E.  436, 
holding  gas  company  enjoying  benefits  of  partly  performed  municipal  contract, 
permitting  it  to  lay  pipes  in  street,  estopped  to  question  city's  power  to  stipu- 
late therein  as  to  gas  rates;  Jenness  v.  Simpson,  84  Vt.  146,  78  Atl.  886,  hold- 
ing that  husband  may  rely  on  invalidity  of  release  from  liability  for  debauching 
wife,  although  he  still  holds  avails  as  illegality  is  affected  with  public  interest; 
Colby  v.  Title  Ins.  &  T.  Co.  160  Cal.  644,  35  L.R.A. (N.S.)  819,  117  Pac.  913, 
holding  that  contract,  consideration  of  which  is  compounding  of  felony  is  void, 
and  doc-trine  of  estoppel  by  conduct  does  not  apply;  Wilson  v.  Fahnestock,  44 
Ind.  App.  43,  86  N.  E.  1037,  holding  that  receipt  of  benefits  from  contract  void 
as  against  public  policy  does  not  estop  one  receiving  same  from  defending  against 
enforcement  of  contract;  Bay  v.  Davidson,  133  Iowa,  693,  9  L.R.A. (N.S.)  1019, 
119  Am.  St.  Rep.  650,  111  N.  W.  25,  holding  doctrine  of  estoppel  by  receiving 
benefits  of  a  contract  of  sale  by  a  member  of  a  council  to  the  town  does  not  ap- 
ply to  prevent  a  defense  that  the  contract  is  void  as  against  public  policy;  Rose 
v.  Harllee,  69  S.  C.  528,  48  S.  E.  541,  holding  under  statute  declaring  chattel 
mortgage  void,  mortgagor  receiving  benefits  under  it  is  not  estopped  from  ques- 
tioning its  validity. 

24  L.  R.  A.  212,  STATE  v.  CULLIXS,  53  Kan.  100,  36  Pac.  56. 
Purchaser   not   partlceps   crimiiiis   vrith   seller   in    illes'iil    sale. 

Cited  in  W'estheimer  v.  Weisnmn,  60  Kan.  756,  57  Pac.  969,  holding  purchaser 
not  party  to  crime  of  agent  taking  order  for  liquor  contrary  to  statute,  from 
person  unauthorized  to  sell;  Anderson  v.  South  Chicago  Brewing  Co.  173  111. 
217,  50  N.  E.  655,  holding  purchaser  not  punishable  under  act  declaring  sale  of 
mortgaged  chattels  without  mortgagee's  consent,  misdemeanor;  lola  v.  Lederer, 
86  Kan.  351,  120  Pac.  354;  State  v.  Turner,  83  Kan.  185,  109  Pac.  983,— holding 
that  purchaser  of  liquor  as  agent  for  another  who  furnished  money  is  not  violation 
of  prohibitory  law. 

Distinguished  in  Hart  v.  State,  87   Miss.   381,   112  Am.  St.  Rep.  437,  39   So. 
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523,  sustaining  verdict  of  guilty  of  one  who,  indicted  under  statute  forbidding 
agents  selling  liquor  "where  the  sale  without  license  is  unlawful,"  took  orders 
for  liquor  in  this  state,  collecting  the  purchase  price  at  the  same  time  and  after- 
wards delivered  the  liquor  to  an  express  company  in  another  state  for  shipment 
here. 

24  L.  R.  A.  215,  POLING  v.  OHIO  RIVER  R.  CO.  38  W.  Va.  645,  18  S.  E.  782. 
Sufficiency  of  allegations  of  negligence. 

Cited  in  Trump  v.  Tidewater  Coal  &  Coke  Co.  46  W.  Va.  239,  32  S.  E.  1035, 
holding  declaration  on  which  judgment  according  to  law  and  right  of  case  may 
be  given,  sufficient;  Davidson  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  41  W.  Va. 
410,  23  S.  E.  593,  holding  declaration  alleging  negligence  generally,  without  so 
characterizing  specific  act,  sufficient;  Oliver  v.  Ohio  River  R.  Co.  42  W.  Va.  709, 
26  S.  E.  444,  holding  allegation  that  defendant  negligently  put  plaintiff  on  cer- 
tain work,  sufficient;  Bias  v.  Chesapeake  R.  &  0.  R.  Co.  46  W.  Va.  355,  33  S.  E. 
240,  holding  declaration  for  negligent  killing  alleging  place  where  and  how  de- 
ceased killed,  sufficient;  Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  663,  39 
L.  R.  A.  500,  64  Am.  St.  Rep.  922,  28  S.  E.  733,  holding  declaration  alleging 
negligence  generally,  specifying  with  reasonable  certainty  main  act,  sufficient 
basis  for  evidence  of  incidental  circumstances;  Louisville  &  X.  R.  Co.  v.  Marbury 
Lumber  Co.  125  Ala.  249,  50  L.  R.  A.  623,  28  So.  438  (dissenting  opinion),  ma- 
jority holding  complaint  that  defendant  negligently  set  fire  to  plaintiff's  prop- 
erty, sufficient;  Hannum  v.  Hill,  52  W.  Va.  168,  43  S.  E.  223,  holding  that  allega- 
tion that  injury  complained  of  resulted  from  defendant's  negligence  should  be 
more  specific;  Bralley  v.  Norfolk  &  W.  R.  Co.  66  W.  Va.  465,  66  S.  E.  653,  hold- 
ing that  complaint  for  negligence  charging  defendant  with  specific  act,  injurious 
to  plaintiff,  and  alleging  negligence  generally  in  performance  of  act,  is  sufficient. 

Cited  in  note   (59  L.  R.  A.  216)   on  sufficiency  of  general  allegations  of  negli- 
gence. 
Material  allegations   of   complaint. 

Cited  in  Kidd  v.  Beckley,  64  W.  Va.  83,  60  S.  E.  1089,  holding  in  action  on 
promissory  note  against  maker  and  irregular  indorser,  declaration  need  not  al- 
lege irregular  indorsement  was  made  before  delivery  or  that  plaintiff  had  elected 
to  treat  him  as  maker. 
"Witness's   diagram   to   explain   evidence. 

Cited  in  King  v.  Jordan,  46  W.  Va.  109,  32  S.  E.  1022,  holding  plat  shown  ap- 
proximately correct  may  be  used  to  illustrate  and  apply  evidence. 
What   objections  available   on   appeal. 

Cited  in  Kay  v.  Glade  Creek  &  R.  R.  Co.  47  W.  Va.  471,  35  S.  E.  973,  holding 
where  stenographic  report  part  of  certificate  of  evidence,  exceptions  clearly  identi- 
fiable may  be  considered  without  formal  bill  of  exceptions. 
Carrier's   liability    for   mail    clerk's   negligence. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  denies 
carrier's  liability  for  mail  agent's  negligence  in  throwing  off  mail  bag. 
Liability    to    trespassers    or    licensees. 

Cited  in  Muse  v.  Seaboard  Air  Line  R.  Co.  149  N.  C.  447,  19  L.R.A. (N.S.)  455, 
63  S.  E.  102,  denying  liability  of  railroad  company  for  injuries  to  one  on  right 
of  way  for  purpose  of  talking  to  engineer  on  private  business,  when  he  and  the 
railroad  company's  servants  were  both  negligent;  St.  Louis  Southwestern  R.  Co. 
v.  Bryant,  81  Ark.  371,  99  S.  W.  693,  denying  liability  of  railroad  company  for 
injuries  to  trespasser  caused  by  bridge  foreman  throwing  can  out  of  boarding 
car,  when  trespasser  was  not  seen  by  him;  Watson  v.  Manitou  &  P.  P.  R.  Co  41 
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Colo.  142,  17  L.R.A.  (N.S.)   020,  92  Pac.  17,  holding  railroad  company  not  liable 
for  injuries  to  spectator  caused  by  defective  platform. 
Railroad's   liability   with    respect   to    mail   oraiie. 

Cited  in  footnote  to  Cleghorn  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  holds 
railroad   company   liable   for   frightening  of   horse  by  mail   crane   erected  on   or 
beside  highway. 
Care  required  in   lawful   use   of   own   property. 

Cited  in  Snyder  v.  Philadelphia  Co.  54  W.  Va.  153,  63  L.  R.  A.  898,  46  S.  E.  366, 
holding  owner  opening  gas  well  to  allow  gas  to  blow  water  out,  required  to  exer- 
cise care  to  prevent  injury  to  persons  riding  on  highway;  Ritz  v.  Wheeling,  45 
W.  Va.  266,  43  L.  R.  A.  151,  31  S.  E.  993,  holding  landowner  not  liable  to  tres- 
passer for  unsafe  condition  of  premises;  St.  Louis  &  S.  F.  R.  Co.  v.  Bennett, 
16  C.  C.  A.  303,  32  U.  S.  App.  621,  69  Fed.  528,  holding  railroad  bound  only  to 
refrain  from  wanton  injury  to  trespassers. 
Exception  to  refusal  to  direct  verdict,  when  waived. 

Cited  in  Bennett  v.  Perkins,  47  W.  Va.  430,  35  S.  E.  8,  holding  exception  to 
refusal  to  strike  out  plaintiff's  evidence  waived  by  going  on  with  case;  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Hendricks,  13  Ind.  App.  13,  40  N.  E.  82,  holding  ex- 
ception to  refusal  to  direct  verdict  waived  by  proceeding  with  case;  Pennington 
v.  Gillaspie,  66  W.  Va.  648,  66  S.  E.  1009,  holding  that  where  defendant  intro- 
duces his  own  evidence  after  his  motion  to  exclude  plaintiff's  evidence  -has  been 
overruled,  he  thereby  waives  his  motion  to  exclude;  Fuller  v.  Margaret  Min. 
Co.  64  W.  Va.  439,  63  S.  E.  206;  Nashville  R.  &  Light  Co.  v.  Henderson,  118 
Tenn.  286,  99  S.  W.  700, — holding  exception  to  overruling  motion  for  peremptory 
instruction  by  defendant,  waived  by  subsequent  introduction  of  evidence  by  him 
and  failure  to  renew  motion  at  conclusion  of  case. 
Constitutionality  of  demurrer  to  evidence. 

Cited  in  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  436,  32  L.  R.  A.  362, 
34  S.  W.  1029,  holding  practice  of  demurring  to  evidence  constitutional. 
"When   verdict   may   be   directed. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  264,  43  L.  R.  A.  150,  31  S.  E.  993,  and 
Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  610,  37  S.  E.  683,  holding  case  may  be 
taken  from  jury  where  verdict  against  undisputed  evidence  would  be  set  aside; 
Smith  v.  Parkersburg  Co-Operative  Asso.  48  W.  Va.  239,  37  S.  E.  645,  holding 
•case  cannot  be  taken  from  jury  where  evidence,  though  slight,  tends  to  prove  case. 

24  L.  R.  A.  226,  RAINES  v.  CHESAPEAKE  &  O.  R.  CO.  39  W.  Va.  50,  19  S.  E. 

565. 
"When    negrUjarence    question    for    jury. 

Cited  in  Young  v.  West  Virginia  &  P.  R.  Co.  44  W.  Va.  221,  28  S.  E.  932, 
holding  verdict  of  jury  conclusive  as  to  negligence  where  facts  disputed;  Ketter- 
man  v.  Dry  Fork  R.  Co.  48  W.  Va.  612,  37  S.  E.  683,  holding  negligence  question 
for  jury  when  facts  disputed  or  different  conclusions  deducible;  Bias  v.  Chesa- 
peake &  O.  R.  Co.  46  W.  Va.  357,  33  S.  E.  240,  holding  negligence  of  engineer 
running  over  child  trespassing  on  railroad  question  for  jury;  Paden  v.  Van 
Blarcom,  100  Mo.  App.  194,  74  S.  W.  124,  holding  negligence  of  householder  in 
not  testing  valves  of  gas  stove  before  turning  on  gas,  resulting  in  injury  to  do- 
mestic through  explosion,  question  for  jury;  Ewing  v.  Lanark  Fuel  Co.  65  W. 
Va.  736,  29  L.R.A. (N.S.)  496,  65  S.  E.  200,  holding  verdict  of  jury  conclusive 
as  to  negligence  where  facts  disputed. 
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Question    for    court. 

Cited  in  Klinkler  v.  Wheeling  Steel  &  I.  Co.  43  W.  Va.  226,  27  S.  E.  237,  hold- 
ing negligence  question'  for  court  where  only  one  reasonable  conclusion  deducible 
from  facts. 
Presumption    that    trespasser   Tvill   avoid    danger. 

Cited  in  Teel  v.  Ohio  River  R.  Co.  49  W.  Va.  91,  38  S.  E.  518,  denying  rail- 
road's liability  for  death  of  person  sitting  on  track,  where  no  helplessness  ap- 
pears, and  adequate  warning  given;  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  680,  36- 
L.  R.  A.  578,  26  S.  E.  546,  denying  engineer's  right  to  presume  that  young  child 
will  get  out  of  way  of  train. 

Cited  in  note  (69  L.R.A.  551,  553,  555)  on  presumption  that  sick,  infirm,  or 
helpless  persons  with  whom  no  contract  relation  is  sustained,  will  avoid  danger. 
Railroad's  duty  to  prevent  injury. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  42  W.  Va.  203,  33  L.  R.  A.  76, 
24  S.  E.  570  (dissenting  opinion),  majority  denying  railroad's  liability  for  injury 
to  drunken  passenger  refusing  to  enter  car;  Sclioonover  v.  Baltimore  &  0.  R. 
Co.  69  W.  Va.  569,  —  L.R.A.  (X.S.)  — .  73  S.  E.  266,  holding  that  negligence  of 
person  in  attempting  to  cross  track  will  not  bar  recovery  if  railroad  could  have 
prevented  injury  by  keeping  lookout  and  checking  or  stopping  train. 
To  trespassers. 

Cited  "in  Davidson  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  41  W.  Va.  418,  23  S.  E. 
593,  holding  instruction  that  railroad  liable  for  failure  to  use  reasonable  care  to 
avoid  injuring  trespasser,  proper;  Bradley  v.  Norfolk  &  W.  R.  Co.  66  \V.  Va. 
468,  66  S.  E.  653,  to  the  point  that  where  trespasser  on  railroad  track  is  ap- 
parently unconscious  of  approach  of  train  additional  measures  of  precaution  for 
his  safety  must  be  taken;  Kelly  v.  Ohio  R.  Co.  58  \V.  Va.  218,  2  L.R.A.  (X.S.) 
901,  52  S.  E.  520,  holding  railroad  company  liable  for  death  of  trespasser  on 
track  when  no  warning  is  given  and  he  is  seen  by  the  engineer. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  49  L.  R.  A.  99,  which 
denies  duty  toward  trespassers  on  track  before  discovery:  Becker  v.  Louisville- 
&  X.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  to  enable  trespasser  dis- 
covered on  railroad  bridge  to  escape. 

Cited  in  note  (55  L.  R.  A.  422)   on  doctrine  of  last  clear  chance. 
Proximate   cause. 

Cited  in  Exum  v.  Atlantic  Coast  Line  R.  Co.  154  X.  C.  420,  33  L.R.A.  ( X.S.  i 
175,  70  S.  E.  845  (dissenting  opinion),  on  liability  for  death  of  employee  walk- 
ing on  track,  where  engineer  failed  to  keep  lookout. 

Cited  in  footnote  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76.  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow. 

24  L.  R.  A.  231,  TIMBERLAKE  v.  THAYER,  71  Miss.  279,  14  So.  446. 
Recovery   on    partly   performed    contract. 

Cited  in  Riddell  v.  Peck- Williamson  Heating  &  Ventilating  Co.  27  Mont.  59. 
69  Pac.  241,  denying  recovery  upon  quantum  meruit  upon  partly  performed  con- 
tract to  instal  heating  apparatus;  Sipley  v.  Stickney,  190  Mass.  46,  5  L.R.A. 
(N.S.)  471,  112  Am.  St.  Rep.  309,  76  N.  E.  226,  5  Ann.  Cas.  611,  denying  re- 
covery on  contract  where  manager  of  farm  fails  to  furnish  accurate  statement 
of  expenses  to  owner;  Gleaton  v.  Fulton  Bag  &  Cotton  Mills,  5  Ga.  App.  421, 
63  S.  E.  520,  denying  right  of  recovery  on  contract  for  wages,  where  contract  is 
broken  by  employee  without  notice  and  where  it  provided  that  employer  should' 
retain  one  week's  wages  as  liquidated  damages  if  broken  without  notice. 


1225  L.  R.  A.  CASES  AS  AUTHORITIES.  [24  L.R.A.  235 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Cited  in  note  (30  L.  R.  A.  61)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default. 

24  L.  R.  A.  235,  COM.  v.  TREFETHEN,  157  Mass.  180,  31  N.  E.  961. 
AdmiHsibility    of    declarations    evidencing    mental    state. 

Cited  in  Horner  v.  Yance,  93  Wis.  354,  67  N.  W.  720,  and  New  York,  S.  &  W.  R. 
Co.  v.  Moore,  44  C.  C.  A.  677,  105  Fed.  722,  holding  letters  of  wife  to  husband, 
before  alleged  alienation  of  affections,  admissible  on  question  of  damages ;  French 
v.  State,  93  Wis.  338,  67  N.  W.  706,  holding  exclusion  of  evidence  of  defendant's 
mental  condition  four  days  after  homicide,  error;  Sturbridge  v.  Franklin,  160 
Mass.  152,  35  N.  E.  669,  holding  evidence  of  wife's  conversations  before  marriage 
admissible  as  tending  to  throw  light  on  subsequent  altercations;  Com.  v.  Howard, 
205  Mass.  152,  91  N.  E.  397,  holding  that  in  murder  case  where  defense  was 
that  woman  committed  suicide,  evidence  of  declarations  made  by.  deceased  im- 
mediately before  her  death  was  admissible  to  show  state  of  her  mind;  Scott  v. 
Sovereign  Camp,  W.  W.  149  Iowa,  575,  129  N.  W.  302,  holding  that  rule  that 
mere  threat  of  third  person  is  inadmissible  as  hearsay  does  not  apply  to  such 
threats  as  tend  to  elucidate  or  give  character  to  some  other  material  fact  in 
evidence;  Luckey  v.  Western  U.  Teleg.  Co.  151  N.  C.  553,  66  S.  E.  596,  holding 
conversation  between  mother  and  son  relative  to  son  returning  when  mother  be- 
came sick,  admissible  to  show  feeling  existing  between  mother  and  son,  in  an 
action  for  damages  for  failure  to  deliver  telegram. 

Distinguished  in  Conklin  v.  Consolidated  R.  Co.  196  Mass.  306,  82  N.  E.  23, 
13   Ann.   Cas.   857,  holding  servant's  declaration  of  an  intention  to  commit  an 
assault,  inadmissible  against  master  unless  part  of  res  gestae. 
Knowledge. 

Cited  in  State  v.  Marsh,  70  Vt.  297,  40  Atl.  836,  holding  deceased's  declaration 
that  he  was  giving  horse  arsenic  in  increasing  doses  admissible  to  show  knowl- 
edge of  its  character;  Weiss  v.  Haight  &  F.  Co.  148  Fed.  412,  holding  deceased's 
declaration  admissible  to  show  his  knowledge  of  character  of  defendant's  busi- 
ness, in  an  action  by  creditors'  against  an  alleged  bucket-shop. 
Intention. 

Cited  in  Viles  v.  Waltham,  157  Mass.  543,  34  Am.  St.  Rep.  311,  32  N.  E.  901, 
holding  declarations  admissible  to  show  intention  to  change  domicil ;  Com.  v. 
Crowley,  165  Mass.  571,  43  N.  E.  509,  holding  defendant's  declarations  as  to 
apprehending  assault  when  arming  himself  admissible  on  trial  for  homicide; 
State  v.  Young,  119  Mo.  523,  24  S.  W.  1038,  holding  declarations  of  person  that 
he  was  going  to  deceased's  house  for  certain  purpose  admissible  to  explain  pres- 
ence near  time  of  murder;  Mathews  v.  Great  Northern  R.  Co.  81  Minn.  366,  83 
Am.  St.  Rep.  383,  84  N.  W.  101,  holding  person's  declarations  about  time  of 
boarding  train  admissible  to  show  purpose;  Inness  v.  Boston,  R.  B.  &  L.  R.  Co. 
168  Mass.  435,  47  N.  E.  193.  holding  declarations  of  person  leaving  house  admis- 
sible to  show  intention  to  become  passenger  on  train ;  Re  Valentine,  93  Wis.  55, 
C7  N.  W.  12,  holding  person's  declarations  that  she  had  destroyed  will,  admis- 
sible; Green  v.  State,  154  Ind.  661,  57  N.  E.  637,  holding  evidence  of  threats  by 
third  person  to  commit  crime  admissible;  State  v.  Hayward,  62  Minn.  497,  65  N. 
W.  63  (separate  opinion),  holding  declaration  of  murdered  woman  that  she  had 
engagement  with  defendant,  competent  as  original  evidence  of  intention  to  meet 
him,  but  not  as  part  of  res  gestce;  Seifert  v.  State,  160  Ind.  470,  98  Am.  St.  Rep. 
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340,  67  N.  E.  100,  holding  admissible,  in  action  for  criminal  abortion  resulting 
in  death  of  decedent,  statement  of  deceased  to  defendant  before  sickness  of  purpose 
to  get  rid  of  child;  State  v.  Mortensen,  26  Utah,  334,  73  Pac.  562,  holding  admis- 
sible in  prosecution  for  murder,  declarations  of  decedent  upon  evening  of  death, 
that  he  was  going  out  to  see  defendant;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ryan,  62 
Kan.  689,  G4  Pac.  603,  holding,  obiter,  declarations  of  intention  to  support 
nephew  admissible  on  question  of  pecuniary  loss  sustained  by  death;  State  v. 
Kelly,  77  Conn.  268,  58  Atl.  705,  holding  deceased's  declarations  tending  to  show 
an  intention  to  commit  suicide,  admissible  if  not  too  remote  in  time  and  if  they 
materially  affect  the  issue;  Gray  v.  Kelley,  190  Mass.  188,  76  N.  E.  724,  holding 
evidence  of  declarations  by  owner  as  to  location  of  boundary,  made  forty  years 
before,  admissible  to  show  the  condition  of  his  mind  then;  Gering  v.  School  Dist. 
76  Xeb.  228,  107  N.  W.  250,  holding  declarations  made  by  parties  at  meeting  of 
school  district  board  adopting  resolution  settling  claim  sued  on,  that  they  had 
been  intimidated  and  did  not  vote  on  resolution,'  admissible  as  part  of  res 
gestae;  Com.  v.  Parsons,  195  Mass.  568,  81  N.  E.  291,  on  admissibility  of  evi- 
dence of  previous  burglaries  as  showing  state  of  mind  of  one  accused  of  murder; 
Sprinkle  v.  United  States,  141  Fed.  817,  holding  all  transactions  leading  up  to 
or  part  of  system  of  raising  proof  on  revenue  stamps  to  defraud  United  States 
are  admissible  as  parts  of  one  act. 

Distinguished  in  State  v.  Raymo,  76  Vt.  434,  57  Atl.  993,  holding  declarations 
of  fear  of  the  one  assaulted  made  by  the  assailant,  not  admissible  to  show  past 
suffering. 

Limited  in  Hale  v.  Life  Indemnity  &  Invest.  Co.  65  Minn.  551,  68  N.  W.  182, 
holding  declarations  of  intention  to  commit  suicide,  two  years  before  alleged 
act,  inadmissible. 

Disapproved  in  Siebert  v.  People,  143  111.  588,  32  N.  E.  431.  holding  decla- 
rations, not  accompanied  by  acts,  of  intention  to  suicide,  inadmissible  on  trial 
for  murder;  State  v.  Fitzgerald,  130  Mo.  429,  32  S.  W.  1113,  holding  declarations 
of  intention  to  suicide,  not  dying  declarations  or  part  of  res  gestae,  inadmissible: 
Ross-Lewin  v.  Germania  L.  Ins.  Co.  20  Colo.  App.  271,  78  Pac.  305.  holding,  un- 
less part  of  the  res  gestae,  evidence  of  insured's  declarations  after  assignment  of 
life  insurance  policy,  tending  to  show  an  intention  to  commit  suicide,  inadmis- 
sible. 
Admissibility  of  declarations  tending  to  admit  guilt. 

Cited  in  Com.  v.  Devaney,  182  Mass.  36,  64  N.  E.  402,  holding  defendant's 
intentional  misstatement  of  material  facts  admissible  to  show  guilt;  State  v. 
Snowden,  23  Utah,  330,  65  Pac.  479,  holding  defendant's  consent  to  default  in 
wife's  divorce  action  admissible  on  trial  for  adultery;  State  v.  Cronin.  64  Conn. 
305,  29  Atl.  536,  holding  accused's  remark  on  day  following,  showing  clear  recol- 
lection of  statements  made  shortly  after  shooting,  admissible  to  disprove  degree 
of  intoxication;  Com.  v.  Spiropoulas,  208  Mass.  74,  94  N.  E.  451,  holding  that 
equivocal  reply  made  by  accused  after  arrest  for  murder  in  reply  to  questions 
is  admissible  in  evidence. 

Cited  in  notes    (25  L.R.A.  (N.S.)    546,  548,  564,  565)    on  uncontradicted  state- 
ment in  presence  of  accused  as  confession;    (131  Am.  St.  Rep.  788)   on  admissi- 
bilitv  of  confessions  or  admissions  of  third  persons  in  criminal  cases. 
Review   of   discretionary    ruiiiiii   by   trial   judge. 

Cited  in  French  v.  State,  93  Wis.  339,  67  N.  W.  706,  holding  exclusion  of  evi- 
dence of  subsequent  mental  condition  as  lacking  probative  force  reviewable  on 
appeal. 
Examination    of    jurors. 

Cited  in  Com.  v.  Thompson,  159  Mass.  58,  33  N.  E.  1111,  and  Com.  v.  Poisson, 
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157  Mass.  512,  32  N.  E.  906,  holding  extent  of  examination  of  jurors  as  to  in- 
terest or  bias,  within  judge's  discretion;  Atlantic  &  D.  R.  Co.  v.  Reiger,  95  Va. 
423,  28  S.  E.  590,  holding  refusal  of  question  on  voir  dire  not  reversible  error 
where  materiality  not  shown. 

24  L.  R.  A.  245,  STATE  v.  RHODES,  90  Iowa,  49G,  58  N.  W.  887. 
What   constitutes  arrival   of   liquor   within   state. 

Reversed  in  170  U.  S.  412,  42  L.  ed.  1090,  18  Sup.  Ct.  Rep.  664,  holding  liquor 
not  "within  state"  until  delivery  to  consignee. 

Cited  in  State  v.  Intoxicating  Liquors,  95  Me.  143,  49  Atl.  670,  holding  liquor 
arrived  at  destination  and  stored  in  freight  house,  within  state. 

Cited  in  footnote  to  State  v.  Holleyman,  45  L.  R.  A.  567,  which  holds  liquor 
bought  in  other  state  for  purchaser's  own  use  and  carried  in  own  conveyance  not 
within  state  until  purchaser's  home  reached. 

Cited  in  notes    (46  L.  R.  A.  419,  420)    on  liability  of  carrier  for  transporting 
intoxicating   liquors;     (11    L.R.A. (N.S.)    551)    on    what   sufficient   to   terminate 
interstate  transportation  of  intoxicating  liquors. 
Validity    of    statute    against    carrying    luinors    into    prohibition    district. 

Cited  in  People  v.  Bootman,  95  App.  Div.  479,  88  N.  Y.  Supp.  887  (dissenting; 
opinion),  on  validity  of  laws  as  interference  with  interstate  commerce. 

Cited  in  note  (17  L.R.A. (N.S.)  300)  on  validity  of  statute  forbidding  carry- 
ing liquors  into  prohibition  district. 

24  L.  R.  A.  247,  NESTER  v.  CONTINENTAL  BREWING  CO.  161  Pa.  473,  41 

Am.  St.  Rep.  894,  29  Atl.  102. 
Combinations    not    affecting;    pnblic    interests. 

Cited  in  State  v.  Central  R.  Co.   109  Ga.  724,  48  L.  R.  A.  354,  35  S.  E.  37r 
upholding  consolidation   of  railroads  where  public  interests  not  injuriously  af- 
fected. ,  ,         '!.:.," 4 
Contracts    in    restraint    of    trade.       >:-'-'~  "  "     •  -*-  '  '"  •'*'  ''  ''     ' 

Cited  in  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  119,  50  L.  R.  A.  178, 
85  Am.  St.  Rep.  125,  28  So.  669,  holding  contract  not  to  operate  competing  ice 
plant,  illegal;  Fox  Solid  Pressed  Steel  Co.  v.  Schoen,  27  Pittsb.  L.  J.  N.  S.  200, 
77  Fed.  31,  holding  agreement  not  to  manufacture  truck  frames,  void;  Wise  v. 
Rudolph,  12  North  Co.  Rep.  211,  holding  that  executory  contract  consideration 
for  which  is  based  upon  formation  of  monopoly  is  void;  Leonard  v.  Abner-Drury 
Brewing  Co.  25  App.  D.  C.  174,  holding  combination  to  prevent  competition  in 
and  control  price  of  liquor  and  to  regulate  disposition  of  liquor  to  retail  dealers 
and  to  compel  competitor  to  join  association,  illegal  as  injurious  to  public: 
Standard  Oil  Co:  v.  State,  117  Tenn.  661,  10  L.R.A. (N.S.)  1027,  100  S.  W.  705T 
holding  under  statute,  contract  to  restrain  competition  and  control  prices  of 
coal  oil  imported  into  state,  illegal;  Territory  v.  Long  Bell  Lumber  Co.  22  Okla. 
913,  99  Pac.  911,  holding  combination  of  lumber,  coal  and  grain  dealers  to  re- 
strict competition  and  control  prices,  illegal;  State  v.  Duluth  Bd.  of  Trade,  107 
Minn.  530,  23  L.R.A. (N.S.)  1273,  121  N.  W.  395,  on  legality  of  conspiracy  to 
create  monopoly  in  necessaries  of  life. 

Cited  in  footnote  to  Clark  v.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease 
of  manufacturing  machinery  with  agreement  against  lessor  engaging  in  business 
for  five  years. 

Cited  in  note   (74  Am.  St.  Rep.  258,  268,  270)   on  combinations  constituting 
unlawful  trusts. 
To   suppress  competition. 

Cited  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  134,  29  C.  C. 
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A.  158,  54  U.  S.  App.  723,  85  Fed.  288,  holding  combination  of  iron-pipe  manu- 
facturers restricting  competition,  illegal ;  Bailey  v.  Master  Plumbers'  Asso.  103 
Ter.n.  108,  46  L.  R.  A.  503,  52  S.  W.  853,  holding  plumbers'  association  punish- 
ing by  penalties  competition  among  members,  illegal,  though  confined  to  part  of 
plumbers  in  one  city;  Milwaukee  Masons  &  Builders'  Asso.  v.  Niezerowski,  95 
Wis.  136,  37  L.  R.  A.  130,  footnote  p.  127,  60  Am.  St.  Rep.  97,  70  X.  W.  166, 
holding  combination  by  association  of  masons  and  builders  requiring  addition  of 
at  least  6  per  cent  to  lowest  bid  made  to  committee,  before  submitting  to  compe- 
tition, void;  J.  H.  Arnold  &  Co.  v.  Jones  Cotton  Co.  152  Ala.  504,  12  L.R.A. 
(N.S.)  154,  44  So.  662,  holding  contract  to  pay  competitor  on  all  cotton  pur- 
chased and  to  notify  him  when  purchasing  for  certain  mills  and  giving  him 
option  to  furnish  at  price  named,  illegal  as  in  restraint  of  trade;  Stewart  v. 
Stearns  &  C.  Lumber  Co.  56  Fla.  592,  24  L.R.A.  (N.S.)  658,  48  So.  19,  holding 
contracting  relinquishing  right  to  maintain  competing  store  and  providing  for  ex- 
clusive redemption  of  merchandise  checks  by  other  party  and  for  payment  of 
commission  on  sales  in  lieu  of  rent,  illegal  as  injurious  to  public;  State  ex  rel. 
Cates  v.  Standard  Oil  Co.  120  Tenn.  178,  110  S.  W.  505.  holding  under  statute 
prohibiting  restriction  of  competition,  agreement  to  procure  cancellation  of 
orders  for  oil  obtained  by  competing  concern  by  offer  to  furnish  oil  gratis, 
illegal;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  38,  87  N,  E.  823,  18  Ann.  Cas.  1146, 
holding  combination  to  prevent  competition  in  plumbing  business,  illegal;  People 
v.  Duke,  19  Misc.  292,  44  N.  Y.  Supp.  336,  11  N.  Y.  Crim.  Rep.  478,  holding  combi- 
nation to  monopolize  cigarette  trade,  illegal. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  375,  36  Atl. 
971,    denying   injunction    restraining    corporation    from    carrying   on    business    in 
such  manner  as  to  establish  monopoly. 
—  To   reg'ulute    prices. 

Cited  in  United  States  v.  Coal  Dealers'  Asso.  85  Fed.  264,  holding  combination 
of  wholesale  and  retail  coal  dealers  arbitrarily  fixing  prices,  illegal ;  State  ex 
rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742,  85  N.  W.  1046,  holdup 
agreement  between  newspaper  publishers  as  to  advertising  rates,  illegal;  Na- 
tional Harrow  Co.  v.  Hench,  39  L.  R.  A.  300,  footnote  p.  299,  27  C.  C.  A.  351, 
55  U.  S.  App.  53,  83  Fed.  38,  Affirming  76  Fed.  669,  holding  agreement  by  owner 
of  patent  with  corporation  organized  by  rival  manufacturers  to  sell  no  harrow 
for  less  than  schedule  price,  invalid;  State  ex  rel.  Durner  v.  Huegin,  62  L.  R.  A. 
742,  holding  combination  between  independent  concerns  to  compel  another  to  re- 
duce rates,  or  lose  customers,  illegal;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga. 
443,  57  L.  R.  A.  548,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  denying  right  of  mercan- 
tile dealers  to  combine  and  prevent  sales  to  another  dealer  unless  he  sells  at  fixed 
prices;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  214  111.  443,  73  N.  E.  770  (affirming 
114 '111.  App.  113),  sustaining  conviction  of  coal  producers  who  formed  a  combi- 
nation to  fix  prices  under  statute  prohibiting  conspiracy  in  restraint  of  trade. 

Cited  in  footnotes  to  Brown  v.  Jacobs'  Pharmacy  Co.  57  L.  R.  A.  548,  which 
sustains  right  to  injunction  against  combination  of  merchants  to  prevent  sales 
to  other  dealer  unless  he  sells  at  fixed  prices;  Herriman  v.  Menzies.  35  L.  R.  A. 
318,  which  sustains  association  of  master  stevedores  fixing  minimum  prices  with 
stipulation  against  unauthorized  discounts;  Cummings  v.  Union  Blue  Stone  Co. 
52  L.  R.  A.  262,  which  holds  void,  agreement  by  persons  controlling  90  per  cent 
of  sale  of  blue  stone  to  sell  through  common  agent  and  maintain  agreed  prices ; 
Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at 
less  than  specified  price,  not  within  statute  for  suppression  of  conspiracies;  John 
D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  hold 
ing  combination  of  merchants  looking  to  maintenance  at  fixed  prices,  not  void  :•- 


"J229  L.  R.  A.  CASES  AS  AUTHORITIES.  [24  L.R.A.  255 

against  public  policy;  Slaughter  v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which 
holds  void  contract  by  different  coal  mining  companies  giving  exclusive  right  to 
sell  entire  output  at  uniform  prices  to  corporation  organized  as  their  regular 
sales  agent 
To  blacklist  debtors. 

Cited  in  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W.  691, 
denying  right  of  breweries  to  agree  not  to  sell  to  debtor  of  any  of  them  until 
debt  was  paid. 
Actions    based    on    illegal    transaction. 

Cited  in  Wetzel  v.  Linnard,  15  Pa.  Super.  Ct.  508,  holding  equity  will  not  set 
aside  mortgage  given  to  settle  criminal  prosecution;  Bailey  v.  Master  Plumbers' 
Asso.  103  Tenn.  115,  46  L.  R.  A.  565,  52  S.  W.  853,  holding  association  cannot  col- 
lect penalty  for  violating  by-law  restraining  competition,  although  member  had 
mulcted  customer;  Robson  v.  Hamilton,  41  Or.  245,  69  Pac.  651,  sustaining  equi- 
table relief  when  it  is  not  necessary  to  base  it  on  violation  of  rules  of  public  pol- 
icy. ' ' ' 
Kit:  Ills  of  assignee  of  chose  in  action. 

Cited  in  note  (10  Eng.  Rul.  Cas.  410)   on  rights  of  assignee  of  chose  in  action. 

24  L.  R.  A.  252,  STATE  ex  rel.  RICHARDS  v.  MANUFACTURER'S  MUT.  FIRE 

ASSO.  50  Ohio  St.  145,  33  N.  E.  401. 
Liability    of   members    of   nintnal    insurance   associations. 

Cited  in  Richards  v.  Swaim  &  McC.  Canning  Co.  7  Ohio  N.  P.  70,  9  Ohio  S. 
&  C.  P.  Dec.  70,  holding  liability  of  members  of  mutual  insurance  association, 
limited  by  amount  of  losses;  Corey  v.  Sherman,  96  Iowa,  125,  32  L.R.A.  512,  64  N. 
W.  828,  holding  members  insuring  on  assessment  plan  not  liable  to  make  good, 
losses  of  members  paying  all  cash  premiums;  Richards  v.  Swaim  &  McC.  Canning 
Co.  7  Ohio  N.  P.  71,  9  Ohio  S.  &  C.  P.  Dec.  70,  holding  members  of  mutual  in- 
surance association  must  sign  Constitution ;  Swing  v.  Karges  Furniture  Co.  123 
Mo.  App.  585,  100  S.  W.  662,  on  necessity  of  signing  constitution  of  mutual  in- 
surance company  in  order  to  become  member  under  statute;  Montgomery  v. 
Whitbeck,  12  N.  D.  391,  96  N.  W.  327,  holding  where  statutory  requirements 
under  which  mutual  insurance  company  was  organized  had  not  been  complied 
with  at  time  of  issuing  policy  to  insured,  policy  was  void  and  assessment  for 
losses  could  not  be  enforced. 

Distinguished  in  Richards  v.  Louis  Lipp  Co.  69  Ohio  St.  363,  100  Am.  St.  Rep. 
679,  69  N.  E.  616,  holding  party  receiving  policy  from  mutual  insurance  asso- 
ciation estopped  to  deny  liability  for  assessments  on  ground  that  he  has  nofe 
signed  Constitution. 

24  L.  R.  A.  255,  BIGLER  v.  BAKER,  40  Neb.  325,  58  N.  W.  1026. 
Vacation    of    judgment    by    default. 

Cited  in  Masten  v.  Indiana  Car  &  Foundry  Co.  25  Ind.  App.  187,  57  N.  E.  148, 
holding  vacation  of  judgment  on  default  will  not  be  disturbed  unless  clear  abuse 
of  discretion  appears;  Bradley  v  Slater,  55  Neb.  336,  75  N.  W.  826,  holding  court 
may  vacate  judgment  for  surprise  at  same  term,  though  motion  not  filed  in  time 
limited ;  Rosebud  Lumber  Co.  v.  Serr,  22  S.  D.  393,  117  N.  W.  1042,  holding  that 
order  setting  aside  default  will  not  be  reviewed  except  where  there  has 
been  clear  abuse  of  court's  discretion;  Poole  v.  Peoria  Cordage  Co.  6  Ind.  Terr. 
300,  97  S.  W.  1015,  holding  vacation  of  judgment  on  default  will  not  be  dis- 
turbed where  defendant  was  not  diligent  and  there  was  no  clear  abuse  of  dis- 
cretion. 
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Review  of   order  granting   new   trial   or   opening   default. 

Cited  in  Weber  v.  Kirkendall,  44  Neb.  770,  63  X.  W.  35,  holding  stronger  snow- 
ing of  abuse  of  discretion  in  vacating  judgment  on  default  required  than  where 
trial  denied;  School  District  v.  Bishop,  46  Neb.  853,  65  N.  W.  902,  holding 
stronger  showing  of  abuse  of  discretion  required  to  reverse  order  allowing  than 
denying  new  trial;  State  ex  rel.  Chadron  Loan  &  Bldg.  Asso.  v.  Westover,  2 
Neb.  (Unof.)  770,  89  N.  W.  1002,  denying  mandamus  to  require  vacation  of 
order  setting  aside  decree  of  foreclosure  and  granting  new  trial,  and  to  compel 
reinstatement  of  decree;  Chadron  Loan  &  Bldg.  Asso.  v.  Scott,  4  Neb.  (Unof.) 
696,  96  N.  W.  220,  denying  interference  with  discretion  of  trial  court  for  grant- 
ing an  order  setting  aside  a  verdict  resulting  in  second  trial  on  the  merits; 
Stretch  v.  Montezuma  Min.  Co.  29  Nev.  169,  86  Pac.  445,  setting  aside  order  re- 
fusing leave  to  answer  after  default  entered  where  he  was  not  guilty  of  in- 
excusable delay;  Coxe  Bros.  v.  Omaha  Coal,  Coke  &  Lime  Co.  4  Neb.  (Unof.) 
414,  94  N.  W.  519,  holding  district  court  may  within  its  discretion  vacate  its 
own  judgment  during  term  at  which  it  was  rendered. 
Weakness  of  adverse  title  unavailable  to  plaintiff  In  ejectment. 

Cited  in  Comstock  v.  Kerwin,  57  Neb.  5,  77  N.  W.  387,  and  Chicago,  B.  &  Q. 
R.  Co.  v.  Schalkopf,  54  Neb.  450,  74  N.  W.  826,  holding  plaintiff  in  ejectment 
must  rely  on  strength  of  own,  not  weakness  of  adversary's,  title. 
Ejectment   by   vendor  against   purchaser. 

Cited  in  Coles  v.  Meskiman,  48  Or.  57,  85  Pac.  67,  holding  ejectment  cannot 
be    maintained    against   vendee    in    possession    under    executory    contract   before 
default. 
Possession    taking    oral    contract    to    purchase    land    out    of    statute. 

Cited  in  Schields  v.  Horbach,  49  Neb.  270,  68  N.  W.  524,  holding  subsequent 
possession  of  tenant  orally  contracting  to  buy  premises  presumed  to  be  under 
lease;  Lewis  v.  North,  62  Neb.  559,  87  N.  W.  312,  holding  tenant's  continued  pos- 
session will  not  take  contract  of  purchase  out  of  statute,  unless  clearly  resulting 
from  contract;  Steger  v.  Kosch,  77  Neb.  149,  108  N.  W.  165,  holding  tenant's 
continued  possession  will  not  take  contract  of  purchase  out  of  statute,  unless 
clearly  resulting  from  contract;  Riddell  v.  Riddell,  70  Neb.  477,  97  N.  W.  609, 
holding  possession  by  widow  as  homestead  of  land  previously  conveyed  to  son 
without  valid  consideration  not  such  a  possession  as  to  constitute  part  perform- 
ance since  it  is  not  referable  to  contract  with  son;  Jenning  v.  Miller,  48  Or.  204, 
85  Pac.  517,  holding  retention  of  possession  of  premises  by  tenant,  after  contract- 
ing void  oral  lease  with  landlord,  insufficient  possession  to  constitute  part  per- 
formance. 

Cited  in  notes    (15  Eng.  Rul.  Cas.  415;   3  L.R.A.(N.S.)    810)    on  taking  pos- 
session of  realty  as  part  performance  to  satisfy  statute  of  frauds. 
Statute   of    frauds,   agent's   eontrnet    to   sell   land. 

Cited  in  O'Shea  v.  Rice,  49  Neb.  897,  69  N.  W.  308,  holding  agent's  contract 
to  sell  lands  void  unless  authority  evidenced  in  writing. 
Validity    of    option    contracts. 

Cited  in  footnotes  to  Booth  v.  People,  50  L.  R.  A.  762,  which  sustains  statute 
making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations;  Frank  v.  Stratford-Handcock,  67  L.R.A.  571,  which  holds 
absence  of  obligation  of  one  having  option  to  purchase  land  to  make  the  purchase 
no  bar  to  his  right  to  have  contract  enforced  against  vendor. 
Want  of  mutuality  no  defense  to  specific  performance. 

Cited  in  Burnell  v.  Bradbury,  67  Kan.  765,  74  Pac.  279,  holding  want  of  mu- 
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tuality  no  defense  to  specific  performance  of  contract  where  party  seeking  relief 
has  performed  all  conditions;  Rank  v.  Garvey,  66  Neb.  778,  92  N.  W.  1025; 
Watkins  v.  Youll,  70  Neb.  84,  96  N.  W.  1042;  Dickson  v.  Stewart,  71  Neb.  429, 
115  Am.  St.  Rep.  596,  98  N.  W.  1085;  Johnson  v.  Higgins,  77  Neb.  38,  108  N. 
W.  168;  Finlen  v.  Heinze,  32  Mont.  387,  80  Pac.  918, — holding  want  of  mutu- 
ality no  defense  to  specific  performance  of  a  contract  where  party  seeking  relief 
has  fully  performed;  Detroit  United  R.  Co.  v.  Smith,  144  Mich.  238,  107  N.  W. 
t)22,  holding  want  of  mutuality  no  defense  to  specific  performance  of  a  contract 
by  which  owner  agreed  to  convey  land  in  consideration  of  money  to  be  paid  on 
compliance  with  condition;  Shubert  v.  Woodward,  92  C.  C.  A.  509,  167  Fed.  55, 
holding  want  of  mutuality  no  defense  to  specific  performance  of  a  contract 
where  the  complainant  has  fully  performed;  McDermott  v.  Mahoney,  139  Iowa, 
298,  115  N.  W.  32,  holding  where  a  written  agreement  signed  by  one  party  is  ac- 
cepted and  adopted  by  the  other,  and  acted  upon,  it  becomes  their  mutual  con- 
tract as  if  both  had  signed  it. 

Cited  in  footnote  to  Livesley  v.  Johnston,  65  L.R.A.  783,  which  holds  that 
specific  performance  of  contract  for  sale  of  hops  will  not  be  refused  for  lack  of 
mutuality  where  seller  would  have  been  entitled  to  decree  for  specific  perform- 
ance on  purchaser's  capricious  and  fraudulent  refusal  to  approve  the  hops. 

Cited  in  notes  (6  L.R.A.  (N.S.)  392)  on  mutality  as  condition  of  right  to 
specific  performance  of  continuing  contract;  (140  Am.  St.  Rep.  59)  on  neces- 
sity of  mutuality  to  specific  performance  of  contract  for  personal  services. 

Distinguished  in  Hall  v.  Hartford,  50  Misc.  142,  100  N.  Y.  Supp.  392,  holding 
where  complaining  party  has  not  fully  performed,  want  of  mutuality  is  a  good 
defense  to  specific  performance. 

24  L.  R.  A.  259,  CAPPS  v.  HASTINGS  PROSPECTING  CO.  40  Neb.  470,  42  Am. 

St.  Rep.  677,  58  N.  W.  956. 
Enforcement    of   subscription    to    stock   of   proposed    corporation. 

Cited  in  Williams  v.  Citizens'  Enterprise  Co.  25  Ind.  App.  352,  57  N.  E.  581, 
and  Williams  v.  Citizens  Enterprise  Co.  153  Ind.  497,  55  N.  E.  425,  holding  sub- 
scription for  stock  of  proposed  corporation  enforceable  only  upon  de  jure  organi- 
zation. 

Cited  in  note   (33  L.  R.  A.  594)   on  withdrawal  of  subscription  for  shares  of 
corporation. 
Filing   articles  of  corporation. 

Cited  in  Elgin  Nat.  Watch  Co.  v.  Loveland,  132  Fed.  44;  Lusk  v.  Riggs,  70 
Neb.  720,  97  N.  W.  1033, — upholding  necessity  of  filing  articles  of  incorporation 
as  required  by  statute  before  corporation  has  legal  existence. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copies,  entitled  to  all 
rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

Cited  in  notes    (18  L.R.A. (N.S.)    750)    on  state  in  proceedings  when  corpora- 
tion deemed  organized:    (118  Am.  St.  Rep.  259)    on  what  constitutes  a  corpo- 
ration de  facto. 
Estoppel  to  deny  legal  corporate  existence. 

Cited  in  footnote  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley,  58 
L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  association  estopped  to 
defeat  foreclosure  of  mortgage  on  ground  that  corporate  articles  not  pTOperl? 
acknowledged- 
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24  L.  R.  A.  263,  THOMAS  v.  CITY  NAT.  BANK.  40  Neb.  501,  58.  X.  W.  943. 
Corporation's    liability    for    president's    Indorsement. 

Second  appeal  in  City  Nat.  Bank  v.  Thomas,  46  Neb.  861,  65  N.  W.  895,  holding 
bank  bound  by  guaranty  of  negotiable  paper  by  president,  while  apparently  en- 
gaged in  performing  official  duties. 

Cited  in  Blanchard  v.  Commercial  Bank,  21  C.  C.  A.  323,  44  U.  S.  App.  556, 
75  Fed.  253,  holding  bank  receiving  benefits  liable  for  loan  negotiated  by  presi- 
dent; Auten  v.  United  States  Nat.  Bank,  174  U.  S.  148,  43  L.  ed.  928,  19  Sup. 
Ct.  Rep.  628,  Affirming  United  States  Nat.  Bank  v.  First  Nat.  Bank,  24  C.  C.  A. 
600,  49  U.  S.  App.  67,  79  Fed.  300,  holding  bank  liable  on  notes  indorsed  for 
rediscount  by  president;  Jones  v.  Stoddard,  8  Idaho,  217,  67  Pac.  650,  holding 
irrigation  company  bound  by  president's  indorsement  of  its  negotiable  paper. 
Bank's  authority  as  to  negotiable  paper. 

Cited  in  State  ex  rel.  Carroll  v.  Corning  Sav.  Bank,  139  Iowa,  343,  115  N. 
W.  937,  holding  under  statute  savings  banks  have  authority  to  deal  in  com- 
mercial paper  and  are  obligated  by  their  indorsements  thereof. 

Cited  in  note   (32  L.R.A. (N.S.)   548)   on  guaranty  of  loan  by  national  bank. 

24  L.  R.  A.  266,  STATE  ex  rel.  HENDERSON  v.  BURDICK,  4  Wyo.  272,  33  Pac. 

125. 
When     specific    appropriation    necessary. 

Cited  in  People  ex  rel.  Hegwer  v.  Goodykoontz,  22  Colo.  511,  45  Pac.  414,  hold- 
ing act  creating  office  and  fixing  salary  "payable  the  same  as  other  officers,"  con- 
tinuing appropriation;  State  ex  rel.  Noonan  v.  King,  108  Tenn.  277,  67  S.  W. 
812,  holding  statute  fixing  salary  of  inspector  and  providing  for  its  monthly  pay- 
ment on  warrant  of  comptroller  "as  other  salaries  are  paid,"  appropriation  justi- 
fying payment;  State  ex  rel.  Ijams  v.  Burdick,  4  Wyo.  346,  34  Pac.  1,  holding 
"inspection  fund"  usable  by  live-stock  commission  without  appropriation ; 
Menefree  v.  Askew,  25  Okla.  626,  27  L.R.A. (N.S.)  538,  107  Pac.  159,  holding  that 
statutory  provisions  as  to  salary  of  game  and  fish  warden  constituted  valid  ap- 
propriation; State  ex  rel.  Davis  v.  Eggers,  29  Nev.  474,  16  L.R.A. (N.S.)  640,  91 
Pac.  819,  holding  act  appropriating  money,  for  mileage  of  members  of  a  state 
commission  without  placing  limit  void  as  violating  constitutional  provision  that 
no  money  shall  be  drawn  from  state  treasury  except  under  appropriations  made 
by  law. 

Cited  in  note  (16  L.R.A.  (N.S.)  633)  on  requisites  of  appropriation  for  of- 
ficial salary  or  expenses. 

Distinguished  in  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v.  Moore.  50  Neb.  101, 
61  Am.  St.  Rep.  538,  69  N.  W.  373,  holding- law  providing  for  bounties  on  sugar 
manufactured  in  state  not  continuing  appropriation,  where  duration  of  appropri- 
ations limited;  Goodykoontz  v.  Acker,  19  Colo.  363,  35  Pac.  911,  holding  act 
fixing  officer's  salary  "to  be  paid  out  of  any  money  appropriated  for  that  pur- 
pose," not  appropriation ;  State  ex  rel.  Buchanan  v.  State  Treasurer,  68  S.  C. 
419.  47  S.  E.  683,  holding  in  absence  of  constitutional  provision  fixing  salary, 
temporary  annual  appropriation  for  salary  of  judge,  limited  to  time  which  ex- 
pired before  he  took  office,  not  a  continuing  appropriation. 

Disapproved  in  Shattuck  V.  Kincaid,  31  Or.  388,  49  Pac.  758,  holding  statute 
fixing  salary  and  time  of  payment  of  public  officer  not  continuing  appropriation. 
Vacation  of  office. 

Cited  in  State  ex  rel.  Chenoweth  v.  Acton,  31  Mont.  42,  77  Pac.  299,  holding 
under  statute  office  of  county  superintendent  of  schools  not  vacated  by  tie  vote 
for  successor. 
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>  u>  pension     Of     Statutes. 

Cited  in  State  ex  rel.  Simpson  v.  Haas,  110  Minn.  118,  124  N.  W.  983,  holding 
statute  creating  an  appointive  board  composed  of  certain  officers  resumed  its 
full  force  when  one  of  those  offices  having  been  abolished  was  re-established. 

24  L.  R.  A.  272,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  v.  ADAMS,  33  Fla.  608, 

15  So.  257. 
Constitutional    prohibition    of    special    laws    reR-nlatinj?    practice. 

Cited  in  State  ex  rcl.  Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  372,  27  So. 
221,  holding  statute  making  appeals  in  all  cases  brought  thereunder  returnable 
in  thirty  days  not  special  legislation. 

Cited  in  note  (88  Am.  St.  Rep.  294)  on  implied  repeal  of  statutes  by  provisions 
in  constitution. 
Number   of  jurors   necessary   for   valid    verdict. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Foster,  54  L.  R.  A.  549,  which  holds 
unauthorized,  statute  authorizing  verdict  by  three  fourths  of  jurors;  Hess  v. 
White,  24  L.  R.  A.  277,  which  holds  valid,  provision  for  verdict  by  three  fourths 
of  jury  in  civil  case. 

Cited  in  note  (43  L.  R.  A.  78)  on  number  and  agreement  of  jurors  necessary  to 
constitute  valid  verdict. 
Hiv.ht    to    constitutional    mode    of   assessment   upon    condemnation. 

Cited  in  Southern  R.  Co.  v.  Birmingham,  S.  &  N.  O.  R.  Co.  130,  Ala.  670,  31 
So.  509,  holding  owner  not  precluded  by  other  proceedings  from  having  damages 
upon  condemnation  of  land,  assessed  before  entry  by  jury  of  twelve,  when  Con- 
stitution so  prescribes. 

24  L.  R.  A.  277,  HESS  v.  WHITE,  9  Utah,  61,  33  Pac.  243. 
Verdict   by   majority   of   jurors. 

Followed  in  Mackey  v.  Enzensperger,  11  Utah,  155,  39  Pac.  541;  Leedom  v. 
Earls  Furniture  &  Carpet  Co.  12  Utah,  180,  42  Pac.  208;  Pratt  v.  Parsons,  13 
Utah,  32,  43  Pac.  620;  Smith  v.  Salt  Lake  City  R.  Co.  13  Utah,  33,  43  Pac.  919: 
Fred  W.  Wolf  Co.  v.  Salt  Lake  City  Brewing  Co.  10  Utah,  181,  37  Pac.  262: 
American  Pub.  Co.  v.  Fisher,  10  Utah,  154,  37  Pac.  259, —  holding  territorial  stat- 
ute permitting  verdict  by  nine  or  more  jurors  in  civil  cases  not  denial  of  consti- 
tutional right  of  trial  by  jury. 

Cited  in  Providence  Gold  Min.  Co.  v.  Burke,  6  Ariz.  328,  19  Mor.  Min.  Rep. 
625,  57  Pac.  641,  holding  statute  permitting  verdict  by  nine  or  more  jurors  in 
civil  cases  not  violation  of  constitutional  right  of  trial  by  jury. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Foster,  54  L.  R.  A.  549,  which  holds 
unauthorized,  statute  authorizing  verdict  by  three  fourths  of  jurors. 

Cited  in  notes  (24  L.  R.  A.  273)  on  constitutionality  of  verdict  by  less  than 
all  the  jurors;  (43  L.  R.  A.  81)  on  number  and  agreement  of  jurors  necessary 
to  constitute  valid  verdict. 

24  L.  R.  A.  280,  WARD  v.  SUGG,  113  N.  C.  489,  18  S.  E.  717. 
Forfeiture   of   usurious    interest. 

Cited  in  Faison  v.  Grandy,  126  N.  C.  830,  36  S.  E.  276,  Affirming  on  rehearing 
128  N.  C.  443,  83  Am.  St.  Rep.  693,  38  S.  E.  897,  holding  note  embracing  usurious 
interest  void  in  hands  of  bona-fide  holder;  Meroney  v.  Atlanta  Bldg.  &  L.  Asso. 
116  N.  C.  889,  47  Am.  St.  Rep.  841,  21  S.  E.  924,  denying  right  to  enforce 
usurious  mortgage  securing  foreign  loan;  Shannon  v.  Georgia  State  Bldg.  &  L. 
Asso.  78  Miss.  968,  57  L.  R.  A.  803,  84  Am.  St.  Rep.  657,  30  So.  51,  permitting 
L.R.A.  Au.  Vol.  III.— 78. 
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recovery  of  usurious  interest  paid  on  mortgage  securing  loan  from  foreign  lender ; 
Smith  v.  Old  Dominion  Bldg.  &  L.  Asso.  119  X.  C.  255,  26  S.  E.  41,  holding  all 
payments  on  usurious  loan  must  be  credited  on  principal;  Churchill  v.  Turnage, 
122  X.  C.  432,  30  S.  E.  122  (dissenting  opinion),  majority  holding  debtor  seek- 
ing cancelation  of  usurious  mortgage  must  pay  principal  and  legal  interest; 
Chas.  A.  Riley  Co.  v.  W.  T.  Sears  &  Co.  154  N.  C.  517,  70  S.  E.  997,  holding  that 
notes  given  for  additional  amount  to  that  of  money  actually  loaned,  and  legal 
interest,  are  usurious  and  void. 

Cited  in  footnote  to  Blakeley  v.  Adams,  66  L.R.A.  270,  which  holds  principal 
jiot  deprived  of  right  to  have  usury  in  principal  obligations  purged  by  executing 
note  to  surety  for  amount  paid  by  the  latter  in  satisfaction  of  the  obligations 
nor  surety  given  right  to  recover  for  his  void  note  including  usury  unless  princi- 
pal requested  him  to  pay  it  or  permitted  him  to  do  so  in  ignorance  of  the  usury. 
Rig-hts  of  boiiti  fide  holder  of  negotiable  paper. 

Cited  in  United  States  Nat.  Bank  v.  McXair,  116  N.  C.  554,  21  S.  E.  389,  hold- 
ing bona-fide  indorsee  of  negotiable  paper  not  void,  illegal,  or  fraudulent,  before 
maturity,  takes  free  of  equities. 

24  L.  R,  A.  284,  INTERNATIONAL  BLDG.  &  L.  ASSO.  v.  HARDY,  86  Tex.  610, 

40  Am.  St.  Rep.  870,  26  S.  W.  497. 
Changre   of  remedy  as  impairment   of  contract. 

Cited  in  footnotes  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit  without 
contending  period  of  limitations;  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sus- 
tains as  to  prior  obligations  statute  exempting  wages  for  sixty  days  preceding 
levy;  Miners'  &  Merchants'  Bank  v.  Snyder,  68  L.R.A.  313,  which  holds  corporate 
creditor's  contract  rights  not  impaired  by  statute  requiring  all  creditors  to  unite 
in  one  suit  against  all  stockholders  for  equitable  distribution  of  liability  fund 
among  creditors. 

Cited  in  note  (120  Am.  St.  Rep.  477)  on  impairment  of  contracts  by  laws  as  to 
remedy. 

Distinguished  in  Wilson  v.  Standefer,  184  U.  S.  410,  46  L.  ed.  617,  22  Sup.  Ct. 
Rep.  384,  Affirming  93  Tex.  238,  54  S.  W.  898,  sustaining  statute  creating  addi- 
tional remedy  in  case  of  default  by  purchasers  of  school  lands;  State  ex  rel. 
National  Bond  &  Secur.  Co.  v.  Krahmer,  105  Minn.  426,  21  L.R.A.  (N.S.)  160, 
117  N.  W.  780,  holding  statute  limiting  time  of  giving  notice  of  expiration  of 
redemption  period  after  entry  of  tax  judgment  valid  and  not  in  violation  of  con- 
stitution prohibiting  laws  impairing  obligation  of  contracts. 
Contract  remedy  unaffected  by  legislation. 

Cited  in  Goddard  v.  Reagan,  8  Tex.  Civ.  App.  275,  28  S.  W.  352,  holding  power 
to  sell  given  in  deed  of  trust  not  affected  by  subsequent  statute  requiring  sale 
in  county;  Thompson  v.  Cobb,  95  Tex.  147,  93  Am.  St.  Rep.  820,  65  S.  W.  1090, 
holding  power  of  mortgage  trustee  to  sell  upon  any  day  unaffected  by  subsequent 
statute  prescribing  that  such  sales  be  upon  specified  days. 

24  L.  R.  A.  287,  WATSON  v.  NEEDHAM,  161  Mass.  404,  37  N.  E.  204. 
City's   liability   for   failure   of   water   supply. 

Cited  in  Lenzen  v.  BraHmfels,  13  Tex.  Civ.  App.  371,  35  S.  W.  341,  holding  city 
liable  for  negligently  failing  to  supply  water  to  extinguish  fire;  Milford  v. 
Bangor  R.  &  Electric  Co.  104  Me.  243,  30  L.R.A. (N.S.)  535,  71  Atl.  759,  holding 
that  city  may  recover  for  buildings  and  other  property  burned,  caused  by  breach 
of  contract  by  water  company  to  supply  water  to  extinguish  fires. 
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Cited  in  notes  (01  L.R.A.  95)  on  establishment  and  regulation  of  municipal 
water  supply;  (19  L.R.A.  (X.S.)  939)  on  measure  of  damages  for  breach  of  con- 
tract to  furnish  water  for  irrigation;  (21  L.R.A. (N.S.)'  469)  on  liability  for 
•damages  caused  by  shutting  off  water  or  gas;  (108  Am.  St.  Rep.  170;  25  L.R.A. 
(N.S.)  246)  on  municipal  liability  for  tort  in  connection  with  waterworks. 

Disapproved  in  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Gal.  182,  64  L. 
R.  A.  236,  100  Am.  St.  Rep.  107,  75  Pac.  773,  holding  municipal  contract  for 
water  for  fire  protection  in  general,  will  not  support  action  for  destruction  of 
municipal  property  by  fire,  through  water  company  negligently  failing  to  furnish 
•water. 

Acquisition    of    water    supply    by    eminent    domain. 

Cited  in  note    (58  L.  R.  A.  242)    on  acquisition  of  water  supply  by  right  of 
-eminent  domain. 
Measure    of    damages    in    absence    of   market    price. 

Cited  in  note   (57  L.  R.  A.  201)   on  damages  for  breach  of  contract  on  sale  of 
article  that  has  no  market  price. 
Right   of   riparian   proprietor   to  use   water. 

Cited  in  note  (25  Eng.  Rul.  Cas.  410)  on  rights  of  riparian  proprietor  to  use 
tor  divert  water  of  stream. 

24  L.  R.  A.  289,  CONE  EXPORT  &  COMMISSION  CO.  v.  POOLE,  41  S.  C.  70, 

19  S.  E.  203. 
Doing   business    in   state   within    meaning   of   regulating   statutes. 

Cited  in  Neal  v.  New  Orleans  Loan,  Bldg.  &  Sav.  Asso.  100  Tenn.  615,  46  S. 
W.  755,  holding  foreign  corporation  making  loan  from,  and  payable  at,  home  office 
need  not  comply  with  statutes  regulating  doing  business  in  state  where  security 
located;  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  567,  holding  foreign  corpora- 
tion soliciting  orders  by  drummers  not  doing  business  within  state;  Hogan  v. 
St.  Louis,  176  Mo.  157,  75  S.  W.  604,  holding  that  entering  into  contract  by 
foreign  corporation  to  put  in  a  street  lighting  plant  is  not  doing  business  within 
state  within  meaning  of  regulating  statute  and  also  citing  annotation  to  same 
point. 

Annotation  cited  in  A.  Booth  &  Co.  v.  Weigand,  30  Utah,  142,  10  L.R.A. (N.S.) 
698,  83  Pac.  734,  holding  that  a  foreign  corporation  may  sue  locally  on  an  assign- 
ment received  out  of  the  regular  course  of  business  without  first  complying  with 
statutes  regulating  doing  business  by  foreign  corporation ;  Chicago  Title  &  T. 
Co.  v.  Bashford,  120  Wis.  285,  97  N.  W.  940,  holding  that  neither  the  passively 
continuing  to  hold  valid  lien  on  local  realty  by  foreign  corporation  nor  commence- 
ment of  action  to  enforce  same  amounts  to  doing  of  business  within  meaning  of 
statute. 

Cited  in  footnotes  to  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  28  L.  R.  A.  83, 
which  holds  prosecution  of  suit  by  foreign  corporation  not  doing  business;  Sea- 
mans  v.  Knapp,  S.  &  Co.  Co.  27  L.  R.  A.  362,  which  holds  valid  insurance  contract 
may  be  made  in  one  state  on  property  in  another  by  company  not  entitled  to  do 
business  in  latter  state;  Florsheim  Bros.  Dry  Goods  Co.  v.  Lester,  27  L.  R.  A. 
505,  which  holds  taking  of  single  mortgage  by  foreign  corporation  for  past- 
due  indebtedness  not  doing  business;  Rose  v.  Kimberly.&  C.  Co.  27  L.  R.  A.  556, 
which  denies  right  of  foreign  company  prohibited  from  doing  business  in  state, 
to  collect  assessment  on  insurance  contract  made  by  mail;  Seamans  v.  Temple 
Co.  28  L.  R.  A.  430,  which  holds  insurance  contract  made  through  mails  by  cor- 
poration not  authorized  to  do  business  will  not  support  action  against  insured 
for  assessment;  People  ex  rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts,  36  L. 
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R.  A.  756,  which  holds  foreign  corporation  which  is  a  special  partner  acting  as 
sole  agent  in  limited  partnership  admissible  as  doing  business  within  state;  State 
v.  Morehead,  26  L.  R.  A.  585,  which  holds  sale  and  delivery  of  sample  sewing: 
machine  not  sale  by  peddler. 
Burdens  on   foreign   corporations   doing1   business    in    state. 

Cited  in  footnotes  to  Carson-Rand  Co.  v.  Stern,  32  L.  R.  A.  420,  which  holds 
compliance  of  foreign  corporation  with  statutory  requirements  after  motion  for 
dismissal  sufficient  to  prevent  dismissal;  Southern  Bldg.  &  L.  Asso.  v.  Norman, 
31  L.  R.  A.  41,  which  upholds  tax  on  gross  receipts  of  foreign  loan  association; 
Lewis  v.  American  Sav.  &  Loan  Asso.  39  L.  R.  A.  559,  which  holds  deposit  of  se- 
curities by  foreign  corporation  as  condition  of  doing  business  in  state  not  ultra 
vires. 

Cited  in  notes  (24  L.  R.  A.  320)  on  validity  of  contracts  made  by  foreign  cor- 
porations which  have  not  complied  with  statutory  conditions  as  to  right  to  do 
business  in  state;  (24  L.  R.  A.  303,  305)  on  restrictions  on  business  of  foreign 
insurance  companies;  (30  L.  R.  A.  416)  on  limit  of  amount  of  license  fees;  (34 
L.  R.  A.  738)  on  right  to  enforce  stockholder's  liability  outside  of  state  of  in- 
corporation; (1  L.RA.  (N.S. )  341)  on  right  of  nonresidents  to  act  as  executors 
or  administrators;  (45  L.  ed.  U.  S.  271)  on  validity  of  license  tax  on  foreign 
corporations  as  condition  of  doing  business. 
:'••.«•:  ii>ioi!  of  foreign  corporations. 

Cited  in  footnotes  to  Com.  v.  Mobile  &  O.  R.  Co.  54  L.  R.  A.  916,  which  holds 
contract  obligations  impaired  by  requiring  domestication  of  foreign  railroad  com- 
pany in  state;  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable  as  partners,, 
members  of  foreign  corporation  carrying  on  business  in  state  without  being  incor 
porated  therein. 

Cited  in  note   (24  L.  R.  A.  314)   on  exclusion  of  foreign  corporations  as  inter- 
ference with  interstate  commerce. 
Status   of   corporation   outside   of   state   of   doniicil. 

Cited  in  footnotes  to  Republican  Mountain  Silver  Mines  v.  Brown,  24  L.  R.  A_ 
776,  which  denies  power  of  court  of  foreign  state  to  decree  dissolution  of  cor- 
poration; American  Waterworks  Co.  v.  Farmers  Loan  &  T.  Co.  25  L.  R.  A.  338, 
which  holds  corporation  subject  to  laws  of  sovereignty  under  which  it  was 
created. 

Cited  in  note    (24  L.  R.  A.  462)    on  migration  as  ground  for  forfeiting  cor- 
porate charter. 
Lack    of   corporate   existence    as    defense. 

Cited  in  footnotes  to  Maryland  Tube  &  Iron  Works  v.  West  End  Improv.  Co.  39 
R.  A.  810,  which  holds  lack  of  corporate  existence  from  failure  to  pay  bonus 
tax,  defense  to  action  by  corporation;  Washington  Nat.  Bldg.  Loan  &  Invest. 
Asso.  v.  Stanley,  58  L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  associ- 
ation estopped  to  defeat  foreclosure  of  mortgage  on  ground  that  corporate  ar- 
ticles not  properly  acknowledged. 
De  facto  corporations. 

Cited  in  footnotes  to  State,  Tidewater  Pipe  Co.  Prosecutor,  v.  State  Assessors, 
27  L.  R.  A.  684,  which  holds  limited  partnership  a  corporation  for  purpose  of 
taxation;  Duke  v.  Taylor,  31  L.  R.  A.  484,  which  holds  de  facto  corporation  not 
created  by  attempted  organization  in  one  state  under  charter  granted  in  another. 
Extinguishment  of  corporation. 

Cited  in  footnote  to  James  v.  Western  North  Carolina  R.  Co.  46  L.  R.  A.  306, 
which  holds  mortgagor  corporation  not  extinguished  by  foreclosure  sale  to  for- 
eign corporation.  ». 


1237  L.  R.  A.  CASES  AS  AUTHORITIES.  [24  L.R.A.  298 

Demurrer    for    failure    to    state    cause    of   action. 

Cited  in  Knight  v.  Le  Beau,  19  Mont.  226,  47  Pac.  952,  holding  want  of  capac- 
ity to  sue,  ground  of  demurrer  distinct  from  failure  to  state  cause  of  action; 
Xorthrup  v.  A.  G.  Wills  Lumber  Co.  65  Kan.  771,  70  Pac.  879,  denying  right  of 
demurrer  against  complaint  of  foreign  corporation  upon  ground  of  lack  of  ca- 
pacity to  sue,  unless  such  defect  affirmatively  appears  upon  face  of  complaint; 
Page  Woven  Wire  Fence  Co.  v.  Joslin,  38  Colo.  165,  88  Pac.  142,  holding  failure 
to  plead  admission  to  do  business  was  not  to  part  of  cause  of  action  and  not 
demurrable. 

24  L.  R.  A.  298,  STATE  ex  rel.  RICHARDS  v.  ACKERMAX,  51  Ohio  St.  163, 

37  X.  E.  828. 
Ijes'islative   control   of   insurance   business. 

Cited  in  People  v.  Loew,  23  Misc.  576,  52  X.  Y.  Supp.  799,  and  Hancock  Mut. 
L.  Ins.  Co.  v.  Warren,  181  U.  S.  74,  45  L.  ed.  755,  21  Sup.  Ct.  Rep.  535,  affirm- 
ing 59  Ohio  St.  53,  51  X.  E.  546,  40  B.  310,  holding  privilege  of  carrying  on  in- 
surance business  a  franchise,  subject  to  conditions  imposed  by  state;  People  v. 
Loew,  19  Misc.  251,  44  X.  Y.  Supp.  42,  sustaining  action  against  underwriters 
carrying  on  Lloyds  insurance,  for  unlawfully  exercising  franchise;  State  v. 
Amazon  Ins.  Co.  1  Ohio  C.  C.  X.  S.  8,  24  Ohio  C.  C.  395,  holding  insurance  com- 
pany carrying  on  its  business  in  state  without  obtaining  permission  to  do  so  is 
unlawfully  exercising  franchise  and  may  be  ousted. 

Cited  in  footnotes  to  Phoenix  Assur.  Co.  v.  Montgomery  Fire  Dept.  42  L.R.A. 
468,  wThich  sustains  statute  imposing  privilege  tax  on  insurance  companies  to 
provide  fund  for  benefit  of  fire  companies:  Hoadley  v.  Purifoy,  30  L.R.A.  351,  sus- 
taining state's  power  to  regulate  fire  insurance  business. 

Cited  in  note   (25  L.  R.  A.  238)    on  restrictions  on  insurance  by  incorporated 
associations  or   individuals;    Lloyds  associations. 
Restrictions  on  business  of   fort-inn    insurance  companies. 

Cited  in  People  v.  Gay,  107  Mich.  425,  30  L.R.A.  465,  footnote  p.  464,  65  N. 
W.  292,  sustaining  prohibiting  solicitation  of  insurance  within  state  for  non- 
resident, without  procuring  certificate  of  authority. 

Cited  in  footnotes  to  Cook  v.  Rowland,  59  L.  R.  A.  338,  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies; 
Bankers'  L.  Ins.  Co.  v.  Rowland,  57  L.  R.  A.  374,  which  denies  insurance  com- 
missioners' power  to  question  foreign  company's  mode  of  computing  reserve,  set 
forth  in  statement  for  license;  Travelers'  Ins.  Co.  v.  Fricke,  41  L.  R.  A.  557, 
which  holds  license  of  foreign  insurance  company  properly  revoked  for  failure 
to  pay  full  license  fees  in  past  years;  State  ex  rel.  Xational  Life  Asso.  v.  Mat- 
thews, 40  L.  R.  A.  418,  which  authorizes  licensing  of  insurance  on  assessment 
plan  for  sole  benefit  of  policy  holders:  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van 
Cleave.  47  L.  R.  A.  795,  which  sustains  right  to  license  of  foreign  insurance  com- 
pany complying  with  requirements,  regardless  of  similarity  of  na7ne  to  that  of 
domestic  corporation;  People  ex  rel.  Stephens  v.  Fidelity  &  C.  Co.  26  L.  R.  A. 
295,  which  holds  foreign  corporation  authorized  to  carry  on  multiform  business 
in  state  not  permitting  incorporation  for  such  business. 

Cited  in  notes   (24  L.R.A.  312)   on  exclusion  of  foreign  insurance  corporations 
as  interference  with  interstate  commerce;    (24  L.R.A.  292;  57  L.R.A.  374)   on  re- 
strictions on  business  of  foreign  insurance  company;    (45  L.  ed.  U.  S.  271)   on 
validity  of  license  tax  on  foreign  corporations  as  condition  of  doing  business. 
What   constitutes   doing-   business   within    state. 

Cited  in  footnotes  to  Rose  v.  Kimberly  &  C.  Co.  27  L.  R.  A.  556,  which  denies 
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right  of  foreign  company  prohibited  from  doing  business  in  state,  to  collect  as- 
sessment on  insurance  contract  made  by  mail;  Seamans  v.  Knapp,  S.  &  Co.  Co. 
27  L.  R.  A.  362,  which  holds  vulid  insurance  contract  may  be  made  in  one  state 
on  property  in  another  by  company  not  entitled  to  do  business  in  latter  state; 
St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  28  L.  R.  A.  83,  which  holds  prosecution^ 
of  suit  by  foreign  corporation  not  "doing  business." 
What  constitutes  board  of  fire  underwriters. 

Cited  in  footnote  to  Childs  ex  rel.  Smith  v.  Firemen's  Ins.  Co.  35  L.  R.  A.  99, 
as  to  what  constitutes  board  of  fire  underwriters  entitled  to  premiums  for  main- 
tenance of  salvage  corps. 

Right    to    regulate    enforcement    of    calls    by    foreign    corporations    upon 
resident   stockholders. 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land-Mortg.  &  Agency  Co.  108 
Fed.  782,  as  to  right  of  foreign  state  to  regulate  enforcement  of  liability  of  it* 
resident  stockholders  of  foreign  corporation. 

24  L.  R.  A.  311,  KINDEL  v.  BECK  &  P.  LITHOGRAPHING  CO.  19  Colo.  310; 

35  Pac.  538. 
Power  of  court   to  correct  clerical  error  in  record. 

Cited  in  People  ex  rel.  Schmidt  v.  County  Court,  9  Colo.  App.  47,  47  Pac.  469, 
sustaining  power  of  trial  court  to  correct  at  subsequent  term  clerical  error  in 
record  of  judgment;  Ex  parte  Marks,  69  C.  C.  A.  80,  136  Fed.  171,  holding  that  a 
district  court  is  authorized  to  correct  a  mistake  in  computation  of  amount  of 
judgment  by  a  mandate  from  circuit  court  of  appeals,  "that  such  further  pro- 
ceedings be  had  in  the  said  cause  as  according  to  right  and  justice  and  laws  of 
United  States  ought  to  be  had;"  Denver  v.  Bradbury,  19  Colo.  App.  445,  75  Pac. 
1079,  sustaining  amendment  of  judgment  after  appeal  taken  to  conform  to 
verdict. 

Cited  in  note  (31  L.R.A.  (N.S. )  209)  on  power  of  trial  court  to  correct  record 
after  appeal  or  writ  of  error. 

Distinguished  in  Hynes  v.  Barnes,  30  Mont.  29,  75  Pac.  523,  holding  appeal 
cannot  be  prevented  by  keeping  motion  on  to  correct  judgment. 
Judgment   and    entry    by   clerk. 

Cited  in  McKnight  v.  Ballif,  45  Colo.  140,  100  Pac.  433,  holding  that  the 
entry  of  findings  does  not  show  the  rendition  of  a  judgment. 

Effect    on    contracts    of    foreign    corporations    of    failure    to    comply    with 
statutory    requirements. 

Cited  in  Rockford  Ins.  Co.  v.  Rogers,  9  Colo.  App.  125,  47  Pac.  848,  and  Fair- 
banks M.  &.  Co.  v.  McLeod,  8  Colo.  App.  194,  45  Pac.  282,  holding  foreign  cor- 
poration's failure  to  file  certificate  appointing  agent,  no  defense  to  action  on  con- 
tract; Miller  v.  Williams,  27  Colo.  38,  59  Pac.  740,  upholding  validity  of  notes 
secured  by  deed  of  trust,  in  hands  of  foreign  corporation  not  complying  with 
statutory  requirements;  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis  Co.  11 
Colo.  App.  269,  53  Pac.  242,  holding  foreign  corporation's  right  to  sue  on  contract 
unaffected  by  noncompliance  with  statutory  requirements;  American  Bldg.  & 
L.  Asso.  v.  Rainbolt,  48  Neb.  452,  67  N.  W.  493  (minority  opinion),  majority 
holding  failure  of  foreign  corporation  to  comply  with  statute  does  not  affect  con- 
tracts existing  at  time  of  enactment;  Chicago  Mill  &  Lumber  Co.  v.  Sims,  101' 
Mo.  App.  578,  74  S.  W.  128,  holding  that  contracts  entered  into  by  foreign  corpo- 
rations are  not  void  for  failure  to  comply  with  statutory  requirements  and  that 
they  may  be  enforced  by  such  corporations  after  a  subsequent  compliance;  A.. 
Booth  &  Co.  v.  Weigand,  30  Utah,  144,  10  L.R.A. (N.S.)  699,  83  Pac.  734,  OB  re- 
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hearing  reversing  28  Utah,  394,  79  Pac.  570,  holding  that  contracts  of  foreign 
corporations  made  without  complying  with  regulating  statute  are  not  void  at 
the  instance  of  the  other  party  to  contract  especially  where  he  has  received  bene- 
fits of  contract  and  such  contract  is  not  evil  or  illegal  of  itself;  Dunlop  v. 
Mercer,  86  C.  C.  A.  435,  156  Fed.  557,  holding  that  the  test  of  validity  of  con- 
tracts made  by  unqualified  foreign  corporations  is  the  legislative  intent  in  pass- 
ing qualification  statutes. 

Cited  in  note   (24  L.  R.  A.  317)    on  validity  of  contracts  made  by  foreign  cor- 
porations which  have  not  complied  with  statutory  conditions  as  to  right  to  do 
business  in  state. 
What    constitutes    doing-    liuwFiicss     within    state. 

Followed  in  International  Trust  Co.  v.  A.  Lcschen  &  Sons  Rope  Co.  41  Colo. 
306,  92  Pac.  727,  14  Ann.  Cas.  861,  holding  that  a  sale  of  material  and  supplies 
by  foreign  corporation  under  contract  solicited  by  traveling  salesman  does  not 
constitute  doing  of  business  within  meaning  of  regulatory  statute. 

Cited  in  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  567,  holding  foreign  cor- 
poration soliciting  orders  by  drummers  not  doing  business  within  state;  Rose- 
berry  v.  Valley  Bldg.  &  L.  Asso.  35  Colo.  134,  83  Pac.  037,  holding  that  a  single 
loan  of  money  taking  and  mortgage  by  foreign  building  and  loan  association  is> 
not  a  doing  business  within  state;  State  v.  American  Book  Co.  69  Kan.  10,  1 
L.R.A.  (N.S.)  1045,  76  Pac.  411,  2  Ann.  Cas.  56,  holding  that  the  negotiating  for 
and  obtaining  contract  and  bond  to  supply  public  schools  with  text  books  by- 
foreign  corporation  is  not  the  doing  of  business  within  the  state;  Butler  Bros. 
Shoe  Co.  v.  United  States  Rubber  Co.  84  C.  C.  A.  167,  156  Fed.  19,  holding  that 
a  contract  by  foreign  corporation  to  ship  goods  from  its  warehouse  into  state 
on  order  and  shipments  made  thereunder  do  not  constitute  of  themselves  the  doing 
of  business  within  meaning  of  regulating  statute. 

Cited  in  footnote  to  Coit  &  Co.  v.  Sutton,  25  L.  R.  A.  819,  which  holds  foreign 
corporations  selling  through  itinerant  agents,  goods  made  outside  of  state  not. 
doing  business  within  state. 

Exclusion    of    fort-inn    corporations   as   interference    with    interstate    com- 
merce. 

Cited  in  footnotes  to  Milan  Mill.  &  Mfg.  Co.  v.  Gorton,  26  L.  R.  A.  135,  which 
holds  sale  and  setting  up  of  machinery  by  foreign  corporation  in  state  where  it. 
has  no  agency,  act  of  interstate  commerce;  Com.  v.  Mobile  &  O.  R.  Co.  54  L.  R. 
A.  916,  which  holds  commerce  not  interfered  with  by  requiring  domestication  of 
foreign  railroad  company;  MacNaughtan  Co.  v.  McGirl,  38  L.  R.  A.  367,  which 
holds  purchase  of  wool  by  agent  of  foreign  corporation  for  shipment  to  other 
states,  interstate,  which  may  be  engaged  in  without  complying  with  statutory- 
requirements. 

Cited  in  notes   (24  L.R.A.  292,  296,  297)  on  recognition  or  exclusion  of  foreign; 
corporations;    (45  L.  ed.  U.  S.  271)   on  validity  of  license  tax  on  foreign  corpo- 
rations as  condition  of  doing  business. 
Regulation   of   electric   companies. 

Cited  in  footnote  to  Toledo  v.  Western  U.  Teleg.  Co.  52  L.  R.  A.  730,  which- 
sustains  city's  right  to  make  local  regulations  for  permitting  stringing  of  tele- 
graph wires  in  streets. 

Cited  in  note    (31   L.  R.  A.   806,   808)    on  police   regulation  of  electric  com- 
panies. 
\  «>npr«'.i  mlifiii  I    error. 

Cited  in  Steinhauer  v.  Colmar,  11  Colo.  App.  498,  55  Pac.  291,  holding  de- 
fendant cannot  complain  of  erroneously  striking  out  of  answer  presenting  no- 
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defense;  Enright  v.  Midland  Sampling  &  Ore  Co.  33  Colo.  344,  80  Pac.  1041, 
holding  plaintiff  whose  complaint  was  demurrable  could  not  complain  of  joinder 
of  motion  to  strike  with  demurrer. 

24  L.  R.  A.  315,  EDISON  GENERAL  ELECTRIC  CO.  v.  CANADIAN  P.  NAV. 

CO.  8  Wash.  370,  40  Am.  St.  Rep.  910,  36  Pac.  260. 

Effect    on    contracts    of    failure    to    comply    with    statutory    conditions    of 
iii»ii>iv  business. 

Cited  in  Vermont  Loan  &  T.  Co.  v.  Hoffman.  5  Idaho,  384,  37  L.  R.  A.  511, 
95  Am.  St.  Rep.  186,  49  Pac.  314,  and  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5 
Idaho,  384,  37  L.  R.  A.  511,  95  Am.  St.  Rep.  186,  49  Pac.  314,  sustaining  right 
of  unlicensed  money-lender  to  recover  loan;  American  Bldg.  &  L.  Asso.  v.  Rain- 
bolt,  48  Neb.  452,  67  N.  W.  493  (dissenting  opinion),  majority  holding  foreign 
corporation's  failure  to  comply  with  statute  does  not  affect  contracts  existing  at 
time  of  enactment;  Garratt  Ford  Co.  v.  Vermont  Mfg.  Co.  20  R.  I.  189,  39  L.  R. 
A.  546,  also  footnote,  545,  78  Am.  St.  Rep.  852,  37  Atl.  948,  holding  valid,  con- 
tract of  unauthorized  foreign  corporation;  Kendrick  v.  Warren  Bros.  Co.  110  Md. 
71,  72  Atl.  461,  on  the  validity  of  contracts  entered  into  by  unqualified  foreign 
corporations;  A.  E.  Sutton  &  Co.  v.  Coast  Trading  Co.  49  Wash.  700,  96  Pac. 
428,  holding  that  the  contract  of  a  partnership  is  not  void  merely  for  failure  to 
comply  with  statute  requiring  filing  of  certificate  showing  names  of  true  parties 
in  interest  in  such  partnership. 

Annotation  cited  in  Hastings  Industrial  Co.  v.  Moran,  143  Mich.  682,  107  N. 
W.  706,  as  containing  a  collection  of  authorities  on  question  of  validity  of  con- 
tracts of  unqualified  foreign  corporation. 

Cited  in  footnotes  to  State  Mut.  F.  Ins.  Co.  v.  Brinkley  Stave  &  Heading  Co.  29 
L.  R.  A.  712,  which  upholds  right  of  unauthorized  foreign  company  to  enforce 
claim  for  insurance  premium;  McCanna  &  F.  Co.  v.  Citizens'  Trust  &  Surety  Co. 
35  L.  R.  A.  236,  which  holds  void,  bond  insuring  foreign  corporation  not  complying 
with  statutory  requirements,  against  dishonesty  of  manager. 

Cited  in  notes  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation;  (24  L.  R.  A.  305)  on  restrictions  on  business  of 
foreign  insurance  companies;  (24  L.  R.  A.  291,  293,  297)  on  recognition  or  exclu- 
sion of  foreign  corporations;  (25  L.  R.  A.  569)  on  how  far  statutes  will  be  re- 
garded as  having  abrogated  maxim  that  one  cannot  profit  by  his  own  wrong;  (1 
L.R.A.  (N.S.)  1042)  on  validity  of  contracts  of  foreign  corporations  before  getting 
permission  to  do  business;  (4  L.R.A. (N.S. )  689)  on  imposition  of  penalty  as 
affecting  validity  of  contract  by  foreign  corporation  without  complying  with 
statutory  conditions  of  doing  business;  (21  L.R.A. (N.S.)  707)  on  right  to  can- 
celation  of  contract  with  foreign  corporation  because  it  has  not  complied  with 
state  laws  entitling  it  to  do  business. 
What  constitutes  doing-  business  within  state. 

Cited  in  State  v.  American  Book  Co.  69  Kan.  11,  1  L.R.A.  (N.S.)  1045,  76 
Pac.  411,  2  Ann.  Cas.  56,  holding  that  the  negotiation  for  and  procurement  of 
contract  and  bond  by  unqualified  foreign  corporation  to  supply  public  schools 
with  text  books  is  not  prohibited  by  regulating  statute. 

Cited  in  footnote  to  Coit  &  Co.  v.  Sutton,  25  L.  R.  A.  819,  which  holds  foreign 
corporations  selling,  through  itinerant  agents,  goods  made  outside  of  state  not  do- 
ing business  within  state. 
Estoppel  to  deny  corporate  character. 

Cited  in  footnotes  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  association  estopped  to 
defeat  foreclosure  of  mortgage  on  ground  that  corporate  articles  not  properly  ac- 
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knowledged;  Maryland  Tube  &  Iron  Works  v.  West  End  Improv.  Co.  39  L.  R.  A. 
S10,  which  holds  lack  of  corporate  existence  from  failure  to  pay  bonus  tax.  de- 
fense to  action  by  corporation;  State  v.  O'Brien,  26  L.  R.  A.  252,  which  holds 
loreign  corporation's  failure  to  comply  with  statutory  conditions,  no  defense  to 
charge  of  embezzlement  by  employee. 
Allowance  of  Interest. 

Followed  in  Tilden  v.  Gordon,  34  Wash.  98,  74  Pac.  1016,  allowing  interest  from 
time  action  was  brought  on  recovery  by  seller  of  contract  price  of  goods  sold. 

Cited  in  Spokane  v.  Costello,  42  Wash.  190,  84  Pac.  652,  holding  that  interest 
may  be  recovered  though  complaint  contains  no  demand  for  it  where  interest  is 
an  incident  of  the  debt  sued  for. 

24  L.  R.  A.  322,  LANCASTER  v.  AMSTERDAM  IMPROV.  CO.  140  N.  Y.  576, 

56  N.  Y.  S.  R.  434,  35  N.  E.  964. 
What   constitutes   de  facto   corporation. 

Cited  in  Gilkey  v.  How,  105  Wis.  45,  49  L.  R.  A.  485,  81  N.  W.  120,  holding 
de  -facto  corporation  effected  by  bona  fide  attempt  to  comply  with  statute,  and 
transaction  of  business. 
KiK'ht    to    question    corporation's    legal    capacity. 

Cited  in  Novelty  Mfg.  Co.  v.  Connell,  88  Hun,  256,  34  N.  Y.  Supp.  717,  holding 
foreign  corporation's  failure  to  comply  with  statutory  requirements  no  defense 
to  action  on  contract;  Lasater  v.  Purcell  Mill  &  Elevator  Co.  22  Tex.  Civ.  App. 
36,  54  S.  W.  425,  sustaining  right  to  sue,  of  corporation  transacting  business 
under  franchise  from  another  state;  Dunbarton  Flax  Spinning  Co.  v.  Greenwich 
&  J.  R.  Co.  87  App.  Div.  25,  83  N.  Y.  Supp.  1054,  holding  foreign  corporation  not 
prevented  from  maintaining  action  by  prior  failure  to  pay  statutory  license  fee, 
when  it  had  paid  it  at  time  of  commencing  action;  Guyer  v.  Auers,  132  111.  App. 
526,  holding  that  person  receiving  property  from  corporation  cannot  set  up  ultra 
vires  to  the  contract  by  which  he  obtained  property  as  a  defense  to  breach  of 
restriction  in  contract. 

Cited  in  footnotes  to  Congregational  Church  Bldg.  Soc.  v.  Everitt,  35  L.R.A. 
693,  which  denies  right  of  heirs  or  next  of  kin  to  question  legal  capacity  of  cor- 
poration to  take  bequest  in  excess  of  statutory  amount;  Myatt  v.  Ponca  City  L. 
&  I.  Co.  68  L.R.A.  810,  which  sustains  right  of  individual  to  challenge  capacity 
of  corporation  to  acquire  title  to  property  vested  in  him  as  a  defense  in  action  by 
it  against  him. 

Cited  in  notes   (32  L.R.A.  294)   on  right  of  private  persons  to  contest  power  of 
corporation  to  take  or  hold  property;    (33  L.R.A. (N.S.)   355)   as  to  who  may  take 
advantage  of  statute  rendering  foreign  corporation  incapable  of  taking  title. 
Admission  of  foreign  corporation  to  state. 

Cited  in  State  ex  rel.  Brown  Contracting  &  Bldg.  Co.  v.  Cook,  181  Mo.  607,  80 
S.  W.  929,  holding  corporation  not  disentitled  to  admission  as  an  evasive  one, 
merely  because  composed  of  domestic  stockholders  and  wholly  local  in  its  business. 
Rig-ht  of  foreign  corporations  to  hold  land. 

Cited  in  Barcello  v.  Hapgood,  118  N.  C.  728,  24  S.  E.  124,  holding  foreign  cor- 
porations duly  authorized  by  charter  have  same  right  as  domestic  to  hold  land ; 
Reorganized  Church  of  Jesus  Christ,  L.  D.  S.  v.  Church  of  Christ,  60  Fed.  941, 
sustaining  right  of  foreign  religious  corporation  to  hold  lands  for  purposes  lim- 
ited by  state  Constitution;  Watkins  v.  Iowa  C.  R.  Co.  123  Iowa,  401,  98  N.  W. 
910,  holding  title  to  land  conveyed  in  fee  to  railroad  company  not  lost  by  non- 
user;  Penn  Collieries  Co.  v.  McKeever,  183  N.  Y.  102,  2  L.R.A.(N.S.)  129,  75 
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X.  E.  935,  on  the  policy  respecting  the  allowance  of  foreign  corporations  to  do 
business  in  state. 

Cited  in  footnote  to  State  ex  rel.  Winston  v.  Hudson  Land  Co.  40  L.  R.  A.  430, 
which  holds  conveyances  to  corporation  invalid  on  aliens  subsequently  acquiring 
majority  of  corporate  stock. 

Cited  in  notes  (24  L.R.A.  290)  on  recognition  or  exclusion  of  foreign  corpora- 
tions; (33  L.R.A.  (N.S.)  362)  on  continued  duty  and  liability  of  public  service 
corporation  conveying  property  to  foreign  corporation  incapable  of  taking  title. 
i{  iivli  i  to  exercise  eminent  domain. 

Cited  in  footnotes  to  Lancey  v.  King  County,  34  L.R.A.  817,  which  holds  emi- 
nent domain  exercisable  by  state  in  constructing  public  improvement  to  be  con- 
veyed to  United  States;  Southern  Illinois  &  M.  Bridge  Co.  v.  Stone,  63  L.R.A. 
301,  which  holds  that  foreign  bridge  company  may  condemn  property  necessary 
for  approaches  and  terminal  facilities. 

24  L.  R.  A.  333,  PRICE  v.  OAKFIELD  HIGHLAND  CREAMERY  CO.  87   Wis. 

536,  58  N.  W.  1039. 
What   constitutes   nuisance. 

Cited  in  McCann  v.  Strang,  97  Wis.  553,  72  N.  W.  1117,  holding  electric  light 
plant  running  late  at  night,  not  causing  material  injury,  no  nuisance. 
Injunction    iimiiiiNt    nuisance. 

Cited  in  Robb  v.  La  Grange,  158  111.  28,  42  N.  E.  77,  holding  continuing  nui- 
sance enjoinable. 
Underground    pollution    of   water. 

Cited  in  note   (34  L.R.A. (N.S.)   50)   on  underground  pollution  of  water. 

24  L.  R.  A.  336,  GILLAN  v.  NORMAL  SCHOOLS,  88  Wis.  7,  58  N.  W7.  1042. 
Removal   of   teachers. 

Cited  in  footnote  to  Freeman  v.  Bourne,  39  L.  R.  A.  510,  which  upholds  dis- 
missal of  school  superintendent  for  indictment  for,  and  conviction  of,  adultery. 
Conclusiveness    of    action    on    court. 

Cited  in  Ewin  v.  Independent  School  Dist.  No.  8,  10  Idaho,  113,  77  Pac.  222, 
holding  discharge  of  teacher  by  school  board  not  subject  to  review  by  courts, 
there  being  no  limitation  on  action  of  board  as  to  reason  or  cause  of  discharge, 
their  act  being  entirely  discretionary;  School  Dist.  No.  18  v.  Davies,  69  Kan. 
166,  76  Pac.  409,  holding  act  of  district  board  in  conjunction  with  county  super- 
intendent in  dismissal  of  school  teacher  under  statute  final  in  absence  of  fraud, 
oppression,  or  corruption;  Ward  v.  Kansas  State  Agri.  College,  70  C.  C.  A.  512, 
338  Fed.  377,  holding  grounds  of  removal  of  professor  before  expiration  of 
contract  not  subject  to  review  by  court  under  statute  giving  board  power  of 
removal  whenever  interest  of  school  should  require. 
Irreviewable  proceeding's. 

Cited  in  State  ex  rel.  Cook  v.  Houser,  122  Wis.  595,  100  N.  W.  964,  holding 
statutory  mode  of  enforcing  right  to  have  party  designation  on  ballot  was 
•exclusive,  where  there  were  no  jurisdictional  defects. 

24  L.  R.  A.  339,  DYER  v.  DUFFY,  39  W.  Va.  148,  19  S.  E.  540. 
Option    contracts. 

Cited  in  Monongah  Coal  &  Coke  Co.  v.  Flemming,  42  W.  Va.  541,  26  S.  E.  201, 
holding  signed  statement  "I  have  this  day  sold"  to  certain  person  coal  under  cer- 
tain farm,  not  option,  but  absolute  contract  of  sale;  Newberry  v.  Webb,  68  W. 
Va.  213,  69  S.  E.  792,  holding  that  option  to  purchase  land  is  void  unless  tender 
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:is  made  within  time  required  by  provisions  thereof;  Armstrong  v.  Ross,  61  W. 
Va.  47,  55  S.  E.  895,  holding  that  failure  of  vendee  under  contract  to  purchase 
land  to  accept  performance  as  offered  by  vendor  does  not  operate  as  a  release 
of  vendor  from  performance  as  is  the  case  in  an  option. 

Cited  in  footnotes  to  Booth  v.  People,  50  L.R.A.  762,  which  sustains  statute 
making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
-gambling  operations;  Turner  v.  McCormick,  67  L.R.A.  853,  which  holds  option 
of  sale  of  land  converted  into  an  executory  contract  by  written  acceptance 
thereof  according  to  its  "terms"  notwithstanding  a  request  for  a  departure 
from  such  terms  as  to  time  and  place  of  performance. 
AssiK'nability  of. 

Distinguished  in  Fulton  v.  Messenger,  61  W.  Va.  483,  56  S.  E.  830,  holding 
option  assignable  where  express  stipulation  is  made  to  that  effect. 
Proposal    and    acceptance. 

Cited  In  Parks  v.  Morris  L.  Co.  63  W.  Va.  54,  59  S.  E.  753,  holding  no 
contract  to  exist  where  purchaser  asks  owner  of  timber  terms  of  sale  and  owner 
.answers  telling  what  he  will  sell  for,  there  being  nothing  further  said  or  done; 
John  v.  Ekins,  63  W.  Va.  162,  59  S.  E.  961,  holding  that  an  agreement  to  sell 
land  for  railroad  purposes  to  be  paid  for  on  delivery  of  warranty  deed  after 
notice  of  acceptance  by  purchaser  merely  amounts  to  a  proposal  to  sell  on 
acceptance. 

Lited  in  note   (6  Eng.  Rul.  Gas.  133)    on  requisites  of  acceptance  of  offer. 
'When    time   is   of   essence   of   contract. 

Cited  in  Bateman  v.  Kramer  Lumber  Co.  154  N.  C.  251,  34  L.R.A.  (N.S.)  619, 
70  S.  E.  474,  holding  that  provision  in  timber  deed  granting  extension  of  time 
for  removal  of  timber,  upon  condition  of  certain  payments  to  be  made,  is  in 
nature  of  option  in  which  time  is  of  essence  of  contract  and  should  be  strictly 
^construed. 

Cited  in  footnote  to  Garrison  v.  Cooke,  61  L.  R.  A.  342,  which  holds  time  of 
essence  of  subscription  for  cost  of  railroad  in  consideration  of  running  of  trains 
'by  specified  date. 
Dealing?  with  agent   under  written  authority. 

Cited  in  O'Connor  v.  O'Connor,  45  W.  Va.  366,  32  S.  E.  276,  holding  receipt 
of  payment  by  agent  not  thereto  authorized  by  written  authority  does  not  con- 
firm sale;  Re  Miley,  187  Fed.  179,  holding  that  word  "agent"  after  name  of 
vendee  in  land  contract,  without  disclosure  of  for  whom  he  was  agent,  would  be 
rejected  as  surplusage. 
U  lien  principal  not  bound  by  unauthorized  contract. 

Cited  in  Rohrbough  v.  United  States  Exp.  Co.  50  W.  Va.  152,  88  Am.  St.  Rep. 
:849,  40  S.  E.  398.  denying  express  company's  liability  on  money  orders  issued  to 
one  knowing  agent's  want  of  authority;  Rosenclorf  v.  Poling,  48  W.  Va.  624,  37  S. 
E.  555,  holding  purchaser  from  agent  without  authority  to  sell,  acquires,  and  can 
confer,  no  title;  Findley  v.  Cunningham,  53  W.  Va.  11,  44  S.  E.  472,  holding  that 
evidence  does  not  show  special  agency  to  make  new  promise  on  behalf  of  co- 
parceners to  pay  debt  of  decedent;  Bowles  v.  Rice,  107  Va.  53,  57  S.  E.  575, 
holding  that  sale  of  timber  by  special  agent  on  28  days  time  giving  purchaser 
usual  rights  of  removal  is  in  excess  of  his  written  authority  to  sell  for  cash 
giving  2  years  time  for  removal  and  right  to  saw  and  is  not  binding  on  principal; 
Tibbs  v.  Zirkle,  55  W.  Va.  54,  104  Am.  St.  Rep.  977,  46  S.  E.  701,  2  Ann.  Cas. 
421,  holding  that  person  obtaining  option  from  agent  merely  empowered  to  sell 
•cannot  enforce  same  against  owner  of  property  or  co-agent;  Wheeling  Ice  & 
Storage  Co.  v.  Conner,  61  W.  Va.  131,  55  S.  E,  982,  holding  secretary  had  no 
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apparent  power  to  charge  corporation  for  purchase  in  his  own  name;   Cobb  v. 
Glenn  Boom  &  Lumber  Co.  57  W.  Va.  55,  110  Am.  St.  Rep.  734.  49  S.  E.  1005, 
holding  secretary  as  such  has  no  apparent  power  to  contract  for  sale  of  corpo- 
ration's lands. 
Aleut's    sale    on    credit. 

Cited  in  State  v.  Chilton,  49  W.  Va.  456,  39  S.  E.  612,  holding  public  officer 
without  actual  authority  cannot  sell  state  property  on  credit:  Morton  v.  Morris... 
27  Tex.  Civ.  App.  266,  66  S.  W.  94,  holding  sale  by  agent  authorized  to  sell  "on 
such  terms  as  to  him  shall  seem  meet,"  unauthorized  when  made  upon  indefinite 
and  unreasonable  credit. 
Specific   performance. 

Cited  in  Urpman  v.  Lowther  Oil  Co.  53  W.  Va.  509,  97  Am.  St.  Rep.  1027,  44 
S.  E.  433,  denying  specific  performance  of  contract  to  convey,  after  delay,  if  by 
reason  or  changed  conditions  hardship  would  result  to  vendor;  Cummins  v. 
Beavers,  103  Va.  237,  106  Am.  St.  Rep.  881,  48  S.  E.  891,  1  Ann.  Cas.  986,  holding 
that  specific  performance  may  be  had  on  an  option  to  purchase  land  where  a 
consideration  has  been  paid  though  subsequent  to  time  of  making  agreement; 
Martin  v.  Thomas,  56  W.  Va.  227,  49  S.  E.  118,  holding  that  equity  will  not 
grant  specific  performance  of  a  contract  to  sell  land  where  through  unreasonable 
delay  of  vendee  conditions  have  changed  in  the  situation  of  the  parties  in- 
terested; Heflin  v.  Heflin,  63  W.  Va.  38,  59  S.  E.  745.  holding  where  court  is 
of  opinion  that  grantee  has  received  all  that  is  rightfully  coming  to  him  specific 
performance  of  a  deed  will  not  be  decreed  though  deed  through  mistake  calls 
for  more  than  grantee  obtained. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  35 
L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for  as 
condition  of  specific  performance  of  contract. 

24  L.  R.  A.  343,  STATE  ex  rel.  THOMPSON  v.  McCALLISTER,  38  W.  Va.  485, 

18  S.  E.  770. 
Mandamus    to    determine    right    to    office. 

Distinguished  in  Schimilbach  v.  Speidel,  50  ^V.  Va.  500,  55  L.  R.  A.  925,  40  S. 
E.  424,  holding  mandamus  lies  to  correct  improper  motion  from  office;  Kline 
v.  McKelvey,  57  W.  Va.  31,  49  S.  E.  896,  holding  that  mandamus  is  a  proper 
remedy  for  the  admission  or  restoration  to  office  of  one  who  holds  the  clear, 
legal,  prima  facie  right  to  it. 
Review  of  judicial  actions. 

Cited  in  McWhorter  v.  Dorr,  57  W.  Va.  610,  110  Am.  St.  Rep.  815.  50  S.  E. 
838,  disallowing  writ  of  prohibition  to  prevent  member  of  special  tribunal  to 
hear  and  determine  election  contests,  from  acting  in  certain  contest:  \Vheeling 
&  E.  G.  R.  Co.  v.  Triadelphia.  58  \V.  Va.  499.  4  L.R.A.  (X.S.)  328.  .52  S.  E.  499, 
holding  that  the  act  of  municipal  authorities  in  revoking  street  railway  franchise 
is  not  reviewable  by  certiorari. 
What  constitutes  residence. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds   building  and   furnishing  of   new    house  with    intention   of   living   in   same 
do  not  make  owner  elector  of  ward  while  renting  elsewhere. 
When    legislation    unconstitutional. 

Cited  in  Chapman  v.  Reddick,  41  Fla.  133,  25  So.  673,  holding  legislation  not 
invalid  unless  clearly  contrary  to  express  or  implied  constitutional  prohibition. 
Legislative  regulation  of  office  holding. 

Approved  in  Kahle  v.  Peters.  64  W.  Va.  403,  62  S.  E.  691,  holding  freehold 
qualification  to  the  holding  of  office  as  councilman  not  unconstitutional. 
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Cited  in  McMillin  v.  Xeeley,  66  W.  Va.  497,  66  S.  E.  635,  holding  that  charter 
act  of  city  demanding  freehold  qualification  for  councilman  is  constitutional; 
.State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  376,  39  So.  929,  holding  statute  making 
length  and  locality  of  residence  a  qualification  to  membership  on  a  statutory 
board  not  a  violation  of  implied  constitutional  regulation;  State  ex  rel.  Work- 
man v.  Goldthait,  172  Ind.  218,  87  X.  E.  133,  holding  where  an  office  is  not  of 
constitutional  origin  the  legislature  may  impose  reasonable  qualification  to  the 
holding  thereof  in  addition  to  qualifications  generally  imposed  by  constitution; 
Button  v.  State  Corp.  Commission,  105  Va.  639,  54  S.  E.  769,  holding  that  the 
power  given  to  legislature  to  establish  a  subordinate  bureau  of  insurance  carries 
with  it  the  right  to  elect  insurance  commissioner  no  such  election  or  appoint- 
ment being  provided  for  in  constitution. 
Husband's  interest  In  wife's  separate  realty. 

Cited  in  Guernsey  v.  Lazear,  51  W.  Va.  329,  41  S.  E.  405,  holding  husband  has 
no  estate  in  wife's  separate  property. 

24  L.  R.  A.  355,  BRANSON  v.  GEE,  25  Or.  462,  36  Pac.  527. 

Followed  without  special  discussion  in  Cherry  v.  Lane  County,  25  Or.  489,  36 
Pac.  531. 
Due   process   of   law. 

Cited  in  Towns  v.  Klamath  County,  33  Or.  233,  53  Pac.  604,  holding  notice  of 
application  for  laying  out  road  need  not  be  given  to  landowner  with  subsequent 
opportunity  for  hearing  on  compensation;  State  v.  Sponaugle,  45  W.  Va.  430,  43 
L.  R.  A.  734,  32  S.  E.  283,  sustaining  constitutionality  of  provision  forfeiting 
land  for  owner's  failure  to  enter  for  taxation. 
Taking-  property  without  compensation  first  assessed  and  tendered. 

Cited  in  Baker  County  v.  Benson,  40  Or.  215,  66  S.  E.  815,  holding  public  offi- 
cers not  entitled  to  demand  pay  in  advance  for  making  copies  of  records  for 
county. 

24  L.  R.  A.  357,  DA  VIE  v.  LUMBERMAN'S  MIN.  CO.  93  Mich.  491,  53  N.  W. 

625. 
Contracts    void    for    indeflniteness. 

Cited  in  Flaherty  v.  Gary,  62  App.  Div.  121,  70  N.  Y.  Supp.  951,  holding  con- 
tract for  organizing  corporation,  not  specifying  where,  amount  of  stock,  number  of 
directors,  or  scope  of  operations,  void;  Faulkner  v.  Des  Moir  i  Drug  Co.  117 
Iowa,  123,  90  X.  W.  585,  holding  contract  of  employment,  to  continue  "until  mu- 
tually agreed  void,"  void  for  uncertainty;  Thomas-Huycke-Martin  Co.  v.  Gray, 
94  Ark.  12,  140  Am.  St.  Rep.  93,  125  S.  W.  659;  El  Dorado  Ice  &  Planing  Mill 
Co.  v.  Kinard,  96  Ark.  188,  331  S.  W.  460, — holding  that  contract  for  output  of 
mill  of  known  capacity  for  definite  period  at  certain  price  is  binding  as  amount 
sold  is  capable  of  estimate. 

Distinguished  in  Dykema  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  101  Mich. 
48,  59  N.  W.  447,  holding  damages  recoverable  for  breach  of  lease  of  elevator 
at  certain  rate  per  bushel  transferred,  terminable  upon  ninety  days'  notice;  Lan- 
ford  v.  United' States  Wooden-Ware  Co.  127  Mich.  615,  86  N.  W.  1033,  holding 
damages  recoverable  by  vendor  for  breach  of  contract  to  buy  staves  at  stated 
price,  with  right  to  vendor  to  offer  another  proposition  as  to  price,  if  that  fixed 
left  no  profits. 
Contracts  invalid  as  lacking  mutuality. 

Cited  in  Jackson  v.  Sessions,  109  Mich.  222,  67  N.  W.  315,  holding  assignment 
.  by  subvendee  of  timber  contract  void  for  want  of  mutuality  as  between  vendor 
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and  assignee  assuming  no  liabilities;  American  Cotton  Oil  Co.  v.  Kirk,  15  C.  C. 
A.  543,  34  U.  S.  App.  60,  68  Fed.  794,  holding  contract  to  sell  certain  quantity 
at  stated  price,  without  agreement  to  purchase,  void  as  wanting  mutuality;  Cold 
Blast  Transp.  Co.  v.  Kansas  City  .Bolt  &  Nut  Co.  57  L.  R.  A.  699,  52  C.  C.  A.  29,. 
114  Fed.  81,  holding  accepted  offer  to  sell  at  stated  price  during  limited  time, 
such  goods  as  acceptor  may  desire,  void;  Teipel  v.  Meyer,  106  Wis.  43,  81  N.  W. 
982,  holding  contract  to  sell  so  long  as  dealer  should  continue  to  buy  void;  Mis- 
souri, K.  &  T.  R.  Co.  v.  Bagley,  60  Kan.  431,  56  Pac.  759,  holding  railway's 
contract  to  transport  corn  if  purchased  at  certain  rate  void;  Woolsey  v.  Ryan, 
59  Kan.  605,  54  Pac.  664,  holding  damages  not  recoverable  from  nonpromising" 
party  to  agreement  to  render  services;  Fowler  Utilities  Co.  v.  Gray,  168  Ind.  5, 
7  L.R.A.(N.S.)  728,  120  Am.  St.  Rep.  344,  79  N.  E.  897,  holding  injunction  will 
not  issue  against  breach  of  contract  to  supply  heat  as  long  as  complainant  de- 
sires, the  contract  not  being  binding  for  lack  of  mutuality;  Underwood  Type- 
writer Co.  v.  Century  Realty  Co.  118  Mo.  App.  208,  94  S.  W.  787  (dissenting 
opinion),  on  invalidity  of  contract  for  lack  of  mutuality. 

Distinguished  in  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61 
L.  R.  A.  405,  58  C.  C.  A.  222,  121  Fed.  301,  holding  valid  contract  for  purchase- 
of  phosphate  for  specified  period,  at  fixed  price,  in  amounts  as  ordered,  but 
amounting  annually  to  specified  number  of  tons,  with  right  to  purchase  annually 
twice  that  amount;  Michigan  C.  R.  Co.  v.  Chicago,  K.  &  S.  R.  Co.  132  Mich.  331,. 
93  N.  W.  882,  holding  that  a  contract  giving  railroad  company  trackage  so  long 
as  milling  business  was  carried  on  and  allowing  company  to  remove  track  when- 
ever in  its  judgment  business  was  not  sufficient  to  justify  maintenance,  is  not 
void  for  lack  of  mutuality. 
Statutory  construction,  unexpressed  intention. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Champlin,  54  C.  C.  A.  210,  116  Fed.  860; 
Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  511,  117  Fed.  465.  holding  legislature's 
unexpressed  intention  cannot  be  read  into  statute ;  Chauncey  v.  Dyke  Bros.  55 
C.  C.  A.  591,  119  Fed.  13,  dissenting  opinion  by  Sanborn,  J.,  who  holds  secret 
intention  cannot  be  interpreted  into  unambiguous  statute. 

24  L.  R.  A.  359,  UNION  SAV.  BANK  &  TRUST  CO.  v.  GELBACH,  8  Wash.  497, 
36  Pac.  467. 

Followed  without  special  discussion  in  Burns  v.  Woolery,  15  Wash.  135,  45  Pac. 
894. 
Interest    on    municipal    vrarrants. 

Cited  in  Williams  v.  Shoudy,  12  Wash.  368,  41  Pac.  1G9,  holding  warrants 
issued  for  illegal  indebtedness  subsequently  ratified  draw  10  per  cent  interest 
from  original  presentment;  State  ex  rel.  Theis  v.  Bowen,  11  Wash.  433,  39  Pae. 
648,  holding  state  warrants  draw  interest  at  rate  in  force  when  presented  to 
treasurer  for  indorsement;  Seton  v.  Hoyt,  34  Or.  280,  43  L.  R.  A.  638,  footnote 
p.  634,  75  Am.  St.  Rep.  641,  55  Pac.  967,  denying  power  to  reduce,  by  subse- 
quent statute,  rate  of  interest  on  county  warrants  indorsed  "Not  paid  for  want 
of  funds;"  State  ex  rel.  Strahorn  v.  Stout.  43  Wash.  503,  86  Pac.  848,  10  Ann. 
Cas.  208,  holding  ordinance  providing  that  warrants  shall  draw  interest  from 
presentment  and  endorsement  "not  paid  for  lack  of  funds,"  legal. 

Distinguished  in  State  ex  rel.  Capital  Nat.  Bank  v.  Young,  22  Wash.  549,  61 
Pac.  725,  holding  state  warrants  draw  interest  at  rate  prevailing  at  presentation, 
not  at  issuance. 
Nature  of  municipal   warrants. 

Cited  in  Eidemiller  v.  Tacomr..   14  Wash.  386.  44  Pac.  877,  holding  law  pro- 
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Tiding  for  diversion  of  fund  invalid  as  to  prior  warrants  drawn  thereon;  Bardsley 
v.  Sternberg,  17  Wash.  249,  49  Pac.  499.  holding  municipal  warrants  subject  to 
original  defenses;  Fidelity  Trust  Co.  v.  Palmer,  22  Wash.  475,  79  Am.  St.  Rep. 
953,  61  Pac.  158,  holding  innocent  purchaser  from  apparent  owner  of  city  war- 
rant acquires  title. 
Running-  of  statute  of  limitations  against  municipal  warrants. 

Cited  in  Potter  v.  New  Whatcom,  20  Wash.  590,  72  Am.  St.  Rep.  135,  56  Pac. 
394,  holding  statute  does  not  run  against  city  warrant  until  notice  of  readiness 
to  pay. 
Compelling-    payment    of   municipal   warrants. 

Cited  in  Mason  v.  Purdy,  11  Wash.  596,  40  Pac.  130,  and  Cloud  v.  Sunias, 
9  Wash.  401,  37  Pac.  305,  holding  mandamus  proper  to  compel  payment  of  mu- 
nicipal warrant;  Pauly  Jail  Bldg.  &  Mfg.  Co.  v.  Jefferson  County,  88  C.  C.  A. 
48,  160  Fed.  870,  holding  that  refusal  to  pay  county  warrant  for  want  of  funds 
does  not  entitle  holder  to  judgment  against  county,  mandamus  being  issuable 
to  compel  payment  in  proper  order  when  fund  to  draw  from  exists. 

24  L.  R.  A.  363,  WALKER  v.  HANNIBAL  &  ST.  J.  R.  CO.  121  Mo.  575,  42  Am. 

St.  Rep.  547,  26  S.  W.  360. 
Railroad's   liability   for  injury  by  articles   thrown   from   train. 

Cited  in  footnote  to  Card  v.  Eddy,  36  L.  R.  A.  806,  which  denies  railroad  com- 
pany's liability  for  injury  to  employee  by  throwing  weighted  message  from 
moving  train. 

Cited  in  notes  (27  L.R.A.  166)  on  master's  civil  responsibility  for  wrongful  or 
negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected;  (6  L.R.A. (N.S.)  583)  on  liability  of 
railroad  for  injuries  by  objects  thrown  from  moving  train. 

Distinguished  in  Fletcher  v.  Baltimore  &  P.  R.  Co.  168  U.  S.  143,  42  L.  ed. 
414,  18  Sup.  Ct.  Rep.  35,  holding  liability  of  railroad  to  person  injured  by  timber 
thrown  off  train  by  employees  for  own  use,  according  to  custom,  question  for  jurv. 
Act  of  servant  when  not  in  service  of  master. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Gillen,  166  Ind.  324,  76  N.  E.  1058,  holding 
that  failure  of  complaint  to  aver  that  injury  was  caused  by  use  of  defective  tool 
by  employee  while  acting  in  line  of  duty  or  performing  service  required  under 
his  employment  renders  it  insufficient ;  Atherton  v.  Kansas  City  Coal  &  Coke 
Co.  106  Mo.  App.  593,  81  S.  W.  223,  holding  master  not  liable  for  negligence  of 
his  coal  deliverer  in  unloading  coal  under  special  direction  of  purchaser  by 
which  such  purchaser  was  injured;  Overton  v.  Chicago  R.  I.  &  P.  R.  Co.  Ill  Mo. 
App.  616,  86  S.  W.  503,  holding  employer  not  liable  under  fellow  servant  act 
where  plaintiff  was  knocked  from  hand  car  by  act  of  fellow  servant  in  taking 
off  his  hat  by  which  he  lost  his  balance  such  act  of  removing  hat  not  being  in 
service  of  master;  Evans  v.  A.  L.  Dyke  Automobile  Supply  Co.  121  Mo.  App. 
279,  101  S.  W.  1132,  holding  prospective  buyer  of  an  automobile  not  liable  for 
its  destruction  by  his  servant  on  a  pleasure  trip  not  connected  with  his  employ- 
ment; Landers  v.  Quincy,  O.  &  K.  C.  R.  Co.  134  Mo.  App.  87,  114  S.  W.  543, 
holding  that  master  may  be  liable  for  even  the  tortious  act  of  his  servant  if 
committed  in  course  of  servant's  employment ;  Briscoe  v.  Chicago,  B.  &  Q.  R. 
Co.  130  Mo.  App.  520,  109  S.  W.  93,  holding  master  liable  for  injury  to  his 
stowman  caused  by  negligence  of  truckman,  a  fellow  servant,  while  assisting 
stowman,  such  assistance  being  within  the  line  of  his  duty;  St.  Louis  South- 
western R.  Co.  v.  Harvey,  75  C.  C.  A.  536,  144  Fed.  808,  holding  company  not 
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liable  for  acts  of  men  on  hand  car  of  company  causing  collision  where  men  were 
not  at  time  of   collision   performing  duty   within   scope  of   their   employment. 

Cited  in  notes    (54  Am.  St.  Rep.  73,  79,  82,  85)    on  acts  of  servant  for  which 
master  is  not  responsible;    (88  Am.  St.   Rep.  790)    on  liability  of  principal  for 
unauthorized  acts  of  agent;    (17   Eng.  Rul.  Cas.  281,  284)    on  master's  liability 
for  acts  of  servant. 
Xotice    to   master   through    servant. 

Cited  in  Cleveland  v.  Payne,  72  Ohio  St.  352,  70  L.R.A.  843,  74  X.  E.  177, 
holding  that  notice  to  a  policeman  of  defect  in  sidewalk  is  not  notice  to  city 
where  street  inspection  is  not  properly  within  line  of  such  policeman's  au- 
thority. 

24  L.  R.  A.  369,  ALLIANCE  MILL.  CO.  v.  EATON,  86  Tex.  401,  25  S.  W.  614. 
Acceptance    of    deed    of    trust    for    creditors. 

Cited  in  Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  495,  26  S.  W.  200,  holding  accept- 
ance by  trustee  of  mortgage  to  secure  preferred  creditors  not  equivalent  to  assent 
by  beneficiaries;  McLaughlin  v.  Carter,  13  Tex.  Civ.  App.  702,  37  S.  W.  666,  hold 
ing  notice  to  trustee  of  acceptance  of  deed  of  trust  sufficient ;  Louisiana  Sugar 
Ref.  Co.  v.  Harrison,  9  Tex.  Civ.  App.  148,  29  S.  W.  500,  holding  instruction  mak- 
ing creditor's  assent  to  deed  of  trust  depend  on  notice  to  trustee  erroneous ; 
Reagan  v.  First  Nat.  Bank,  157  Ind.  650,  61  N.  E.  575,  and  Ohio  Cultivator  Co. 
v.  Peoples  Nat.  Bank,  22  Tex.  Civ.  App.  654,  55  S.  AY.  705,  holding  beneficiary 
accepting  deed  of  trust  for  creditors  cannot  attack  other  secured  claims;  Clark 
v.  National  Bank,  13  C.  C.  A.  549,  30  U.  S.  App.  225,  66  Fed.  408;  Wallace  v. 
Bagley,  6  Tex.  Civ.  App.  489,  26  S.  W.  519;  Tittle  v.  Vanleer,  89  Tex.  178,  37 
L.  R.  A.  342,  29  S.  W.  1065, —  holding  deed  of  trust  to  pay  creditors  invalid  as 
against  attachment  levied  before  acceptance  by  beneficiaries;  Schneider  v.  Mc- 
Coulsky,  6  Tex.  Civ.  App.  504,  26  S.  W.  170,  holding  attachment  superior  to 
claims  of  beneficiaries  of  mortgage  for  creditors  not  accepting  before  levy;  Reagan 
v.  First  Nat.  Bank,  157  Ind.  670,  61  N.  E.  575.  holding  creditors  secured  by 
trust  deed  not  entitled  to  priority  over  general  assignment  intervening  between 
making  and  acceptance;  Martin-Brown  Co.  v.  Henderson,  9  Tex.  Civ.  App.  134, 
28  S.  W.  695,  holding  trust  deed  for  creditors  takes  effect  as  to  each  upon  accept 
ance;  Sutton  v.  Simon,  91  Tex.  641,  45  S.  W.  559.  holding  deed  of  trust  valid 
lien  from  time  of  acceptance  by  creditor  not  participating  in  fraud;  Parlin  & 
0.  Co.  v.  Harrell,  8  Tex.  Civ.  App.  374,  27  S.  W.  1084,  and  Hamilton-Brown  Shoe 
Co.  v.  Mayo,  8  Tex.  Civ.  App.  167,  27  S.  W.  781,  holding  assent  of  creditors  in 
trust  deed  essential  to  constitute  valid  lien;  South  Texas  Nat.  Bank  v.  Texas  & 
L.  Lumber  Co.  30  Tex.  Civ.  App.  414,  70  S.  W.  768,  holding  creditor  garnishing 
stock  previously  assigned  not  entitled  to  prevail  without  showing  that  bene- 
ficiaries of  assignment  had  not  assented  thereto. 

Cited  in  notes  (54  L.  R.  A.  343)  on  right  of  creditor  to  participate  under 
assignment  or  deed  of  trust  for  benefit  of  creditors  which  he  has  repudiated ; 
(37  L.  R.  A.  361)  on  whether  preference  by  mortgage  or  sale  is  an  assignment 
for  creditors. 

Distinguished  in  Kraus  v.  Haas,  6  Tex.  Civ.  App.  668,  25  S.  W.  1025,  holding 
beneficiary  accepting  deed  of  trust  entitled  to  priority  over  subsequent  attach- 
ment; Bailey  v.  Deware.  91  Tex.  92.  40  S.  W.  966,  holding  issue  of  acceptance  by 
beneficiary  of  trust  deed  not  raised  by  pleadings. 
Trust    deeds. 

Cited  in  Texas  Loan  Agency  v.  Gray,  12  Tex.  Civ.  App.  432,  34  S.  W.  650,  hold- 
ing trust  deed  does  not  vest  legal  title  in  trustee  after  default. 
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"What    constitutes    assignment    of    funds. 

Cited  in  Adoue  v.  Blum,  6  Tex.  Civ.  App.  289,  25  S.  W.  335,  holding  instruc- 
tions to  remit  to  creditor,  and  telegram  to  creditor  to  protect  drafts,  not  assign- 
ment of  funds. 

24  L.  R.  A.  387,  FRENCH  v.  DEANE,  19  Colo.  504,  36  Pac.  609. 
Sufficiency    of   complaint    for   enticing    husband. 

Cited  in  Williams  v.  Williams,  20  Colo.  57,  37  Pac.  614,  holding  complaint 
alleging  ultimate  facts  in  action  for  enticing  away  husband  sufficient;  Nevins 
v.  Nevins,  68  Kan.  412,  75  Pac.  492,  holding  that  pleading  setting  out  ultimate 
facts  as  to  alienation  of  affections  of  husband  being  sufficient  it  is  not  error 
to  allow  an  amendment  setting  out  another  method  by  which  alienation  was 
accomplished. 
Objection  to  misjoinder  of  cause  of  action. 

Cited  in  Grimes  v.  Greenblatt,  47  Colo.  501,  107  Pac.  1111,  holding  that  failure 
of  defendant  to  object  to  misjoinder  of  two  causes  of  action  by  proper  pleading 
precludes   him  on  that  point  where  the  facts  proved   show  him  liable   on   both 
causes. 
Exemplary   damages   for   malicious    wrongs. 

Cited  in  Allison  v.  People.  6  Colo.  App.  85,  39  Pac.  903,  holding  exemplary 
damages  not  recoverable  for  wrongful  arrest,  without  proof  of  reckless  disregard 
of  rights;  Republican  Pub.  Co.  v.  Conroy,  5  Colo.  App.  266,  38  Pac.  423,  holding 
exemplary  damages  for  libel  not  recoverable  without  proof  of  express  malice; 
Denver  Tramway  Co.  v.  Clcud,  6  Colo.  App.  451,  40  Pac.  779,  holding  exemplary 
damages  not  recoverable  for  expulsion  from  street  car  by  conductor;  Page  v. 
Yool,  28  Colo.  467,  65  Pac.  636,  holding  mere  intentional  doing  of  wrongful  act 
will  not  justify  exemplary  damages;  Williams  v.  Williams,  20  Colo.  71,  37  Pac. 
614,  holding  exemplary  damages  recoverable  in  action  for  enticing  away  hus- 
band, in  wanton  disregard  of  plaintiff's  feelings. 
Actual  and  constructive  malice. 

Cited  in  Davis  v.  Hearst,  160  Cal.  163,  116  Pac.  530,  holding  that  malice  in 
fact  may  be  proved  by  direct  evidence  of  evil  motive,  or  by  legitimate  inferences 
to  be  drawn  from  other  facts  and  circumstances  in  evidence;  Rocky  Mountain 
News  Printing  Co.  v.  Fridborn,  46  Colo.  447,  24  L.R.A.  (N.S.)  893,  104  Pac.  956, 
holding  that  implied  malice  from  a  publication  does  not  preclude  defendant 
from  proving  absence  of  actual  malice  but  merely  enables  plaintiff  to  go  forward 
without  proof  of  actual  malice. 
Kv  post  facto  laws. 

Cited  in  Brown  v.  Challis,  23  Colo.  148,  46  Pac.  679,  holding  right  to  partition 
of  mining  property  not  affected  by  legislation  while  proceedings  pending;  Evans 
v.  Denver,  26  Colo.  196,  57  Pac.  696,  holding  act  authorizing  reassessment  of 
invalid  sewer  assessments,  retrospective. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute 
authorizing  prosecution  by  information  of  crimes  already  committed;  People 
ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post 
facto  for  abrogating  provision  for  change  of  magistrate  or  of  venue  for  prejudice. 

Distinguished  in  Isola  v.  Weber,  13  Misc.  99,  34  N.  Y.  Supp.  77,  holding  con- 
stitutional inhibition  of  limit  of  recovery  in  actions  for  negligently  causing  death 
comprehends  pre-existing  rights  of  action. 
Mental    ang^nish    as    element    of    damasres. 

Cited  in  note   (33  L.R.A. (N.S.)   98)   on  mental  anguish  as  element  of  damages 
.for   trespass   on   woman's  person. 
L.R.A.  Au.  Vol.  III.— 79. 
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24  L.  R.  A.  392,  PUEBLO  v.  STRAIT,  20  Colo.  13,  46  Am.  St.  Rep.  273,  36  Pac. 

789. 

Followed  without  special  discussion  in   Shutt  Invest.  Co.  v.  Pueblo,  11  Colo. 
App.  439,  54  Pac.  644. 
Abutter's    rig-lit    to    damages    for    structure    in    street. 

Cited  in  footnotes  to  Home  Bldg.  &  Conveyance  Co.  v.  Roanoke,  27  L.  R.  A.  551, 
.vhich  holds  elevated  approach  to  bridge  over  railroad  tracks  not  additional 
burden;  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R.  A.  237,  which 
denies  right  to  recover  for  injury  to  apartment  house  from  elevated  road  crossing 
highway  19  feet  away;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  24  L.  R.  A.  396, 
which  holds  erection  for  elevated  railroad  of  abutment  9  feet  high  in  street  not 
taking  of  abutter's  property;  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A. 
246,  which  holds  elevated  railroad  a  "railway;"  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A.  959,  sustaining  right  of  abutting  owner  to  compen- 
sation for  construction  in  street  of  elevated  railway  track;  Sauer  v.  New  York, 
70  L.R.A.  717,  which  denies  right  of  abutting  owner  at  point  where  street  is 
depressed  below  grade  of  other  property  to  enjoin  use  of  viaduct  by  city  to 
facilitate  travel  though  it  is  fifty  feet  above  street  level  in  front  of  his  place 
and  impairs  free  circulation  of  light  and  air  and  decreases  the  value  of  his 
property. 

Cited  in  note  (109  Am.  St.  Rep.  911,  912)  on  obstruction  of  street  as  "damage" 
to  property  within  provision  that  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation. 

Distinguished  in  De  Lucca  v.  North  Little  Rock,  142  Fed.  601,  holding  that 
if  land  owner  has  been  damaged  by  erection  of  viaduct  in  front  of  his  property 
and  his  land  has  not  actually  been  invaded  his  only  redress  therefor  is  action 
at  law  for  damages  and  dismissing  bill  for  injunction  against  such  structure. 
Abutter's    riii  h  t    to   damages   for-  change   of   grade. 

Cited  in  Denver  v.  Bonesteel,  30  Colo.  110,  69  Pac.  595.  holding  city  liable  for 
damages  to  abutting  owners  by  change  of  grade,  after  lot  owners  had  conformed 
to  previously  established  grade;  Leiper  v.  Denver,  36  Colo.  118,  7  L.R.A. (X.S.) 
114,  118  Am.  St.  Rep.  101,  85  Pae.  849,  10  Ann.  Cas.  847,  holding  municipality 
not  liable  to  owner  of  lot  abutting  on  a  street  for  damages  thereto  from  the 
authorized  raising  or  lowering  of  the  grade  from  the  natural  surface  to  a  grade 
established  by  ordinance  in  the  first  instance  where  skillfully  and  reasonably 
done. 

Cited  in  note   (36  L.R.A.  (N.S.)    1198)    on  liability  of  municipality  for  injury 
to  abutting  property  from  changing  grade  under  constitutional  provision  against 
"damaging"  private  property  for  public  use  without  compensation. 
Measure    of    damages    caused    by   exercise    of    eminent    domain. 

Cited  in  Blincoe  v.  Choctaw,  O.  &  W.  R.  Co.  16  Okla.  294,  4  L.R.A. (N.S.)  894r 
83  Pac.  903,  8  Ann.  Cas.  689,  holding  under  statute  that  private  citizen  may 
recover  damage  for  his  realty  taken  or  injured  for  public  purpose  together  with, 
any  damage  to  his  realty  or  personalty  not  taken. 

24  L.  R.  A.  396,  GARRETT  v.  LAKE  ROLAND  ELEV.  R.  CO.  79  Md.  277,  29- 

Atl.  830. 
Rights    of   abutter   in   street. 

Cited  in  Poole  v.  Falls  Road  Electric  R.  Co.  88  Md.  536,  41  Atl.  1069,  deny- 
ing injunction  to  prevent  consequential  injuries  from  construction  of  duly  au- 
thorized street  railway. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter 
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entitled  to  damages  on  building  of  viaduct  over  railroad,  practically  closing 
street;  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246,  which  holds 
elevated  railroad  a  "railway;"  Doane  v.  Lake  Street  Elev.  R.  Co.  36  L.  R.  A.  97, 
which  holds  elevated  railroad  on  pillars  in  public  street  not  additional  servitude; 
Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R.  A.  237,  which  denies 
right  to  recover  for  injury  to  apartment  house  from  elevated  road  crossing  high- 
way 19  feet  away;  De  Geofroy  v.  Merchants'  Bridge  Terminal  R.  Co.  64  L.  R.  A, 
959,  sustaining  right  of  abutting  owner  to  compensation  for  construction  in 
street  of  elevated  railway  track. 

Cited  in  notes  (15  L.R.A.  (N.S.)  58)  on  cutting  off  access  to  highway  as  a 
taking;  (36  L.R.A. (N.S.)  696,  757)  on  abutter's  right  to  compensation  for  rail- 
roads in  streets. 

Distinguished  in  Townsend  v.  Epstein,  93  Md.  557,  52  L.  R.  A.  413,  86  Am. 
St.  Rep.  441,  49  Atl.  629,  granting  injunction  against  building  private  covered 
way  across  street. 
Public    improvement   as   nuisance. 

Cited  in  Omaha  v.  Flood,  57  Neb.  129,  77  N.  W.  379,  holding  duly  authorized 
change  of  grade  of  street,  damaging  adjacent  property,  not  nuisance. 

Cited   in  note    (1   L.R.A. (N.S.)    132)    on  effect  of   legislative   authority   upon 
liability  for  private  nuisance. 
Damages  in  absence   of  actual  taking:  for  public  use. 

Cited  in  Baltimore  Belt  R.  Co.  v.  Sattler,  100  Md.  330,  59  Atl.  654,  3  Ann.  Cas. 
660,  holding  that  injury  to  adjacent  property  from  operation  of  railway  gives 
rise  to  liability  for  damages  without  respect  to  whether  there  has  been  a  direct 
invasion  of  the  property  or  not. 

24  L.  R.  A.  403,  VAN  WITSEN  v.  GUTMAN,  79  Md.  405,  29  Atl.  608. 
Abutter's   rights   in   highway. 

Cited  in  Townsend  v.  Epstein,  93  Md.  550,  52  L.  R.  A.  411,  86  Am.  St.  Rep.  441, 
49  Atl.  629,  enjoining  construction  of  covered  way  across  street,  interfering  with 
abutter's  light  and  air;  Bembe  v.  Anne  Arundel  County,  94  Md.  326,  57  L.  R.  A. 
280,  51  Atl.  179,  holding  county  commissioners  liable  for  failure  to  repair  high- 
way forming  plaintiff's  only  egress;  Ulinan  v.  Charles  Street  Ave.  Co.  83  Md. 
144,  34  Atl.  366,  holding  individual  cannot  acquire  title  by  adverse  possession  to 
part  of  highway;  Cereghino  v.  Oregon  Short  Line  R.  Co.  26  Utah,  479,  99  Am. 
St.  Rep.  843,  73  Pac.  634,  denying  right  of  city  council  to  authorize  permanent 
private  switch  track  upon  public  street;  First  Nat.  Bank  v.  Tyson,  144  Ala. 
466,  39  So.  560,  holding  that  an  abutter  has  a  right  to  a  view  of  street  for  its 
full  length,  any  interference  with  which  by  structures  on  adjoining  lots  extend- 
ing beyond  street  line,  he  may  enjoin;  Marietta  Chair  Co.  v.  Henderson,  121  Ga. 
405,  104  Am.  St.  Rep.  156,  49  S.  E.  312,  on  the  right  of  abutters  to  compensa- 
tion for  vacation  of  a  public  street. 

Cited  in  footnote  to  Field  v.  Barling,  24  L.  R.  A.  406,  which  holds  abutter's 
right  to  have  alley  kept  open  includes  right  to  light  and  air  from  above. 

Cited    in   note    (22   L.R.A.  (N.S.)    532)    on   power   of   municipality   as   against 
abutting  owner  to  devote  street  or  portion  thereof  to  private  purposes. 
Taking  of  public  property  for  private  use. 

Cited  in  Marietta  Chair  Co.  v.  Henderson,  121  Ga.  407,  104  Am.  St.  Rep.  156, 
49  S.  E.  312,  holding  vacation  of  street  proper  and  lawful  where  not  to  serve  a 
private  interest;  Henderson  v.  Lexington,  132  Ky.  407,  22  L.R.A. (N.S.)  36, 
111  S.  W.  318,  holding  that  where  nothing  appears  on  the  face  of  an  act  closing. 
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a  public  alley,  showing  that  it  was  done  to  serve  private  purpose  the  courts  will 
not  interfere. 

Cited   in  note    (102  Am.  St.   Rep.   810)    on  uses   for  which  power  of  eminent 
domain  cannot  be  exercised. 
Public  use. 

Cited  in  Arnsperger  v.  Crawford,  101  Md.  253,  70  L.R.A.  500,  61  Atl.  413, 
as  holding  that  "public  use"  means  a  use  or  right  of  use  by  public  or  some  limit- 
ed portion  of  the  public. 

Distinguished  in  Dulaney  v.  United  R.  &  Electric  Co.  104  Md.  440,  65  Atl.  45, 
holding  that  the  proposed  use  of  public  street  for  laying  of  a  railroad  switch 
of  a  company  carrying  all  kinds  of  express  for  the  general  public  is  a  proper 
and  public  use  from  the  nature  of  the  using  company. 
Alley,    public    or    private. 

Cited  in  Kimball  v.  Chicago,  253  111.  110,  97  N.  E.  257,  holding  that  strip 
of  land  need  not  be  marked  on  plat  as  alley  in  order  to  show  intention  to  dedi- 
cate it;  Baltimore  v.  Rosenthal,  102  Md.  303,  62  Atl.  579,  on  public  nature  of 
alley  in  city  of  Baltimore;  Milliken  v.  Denny,  135  X.  C.  23,  47  S.  E.  132,  as 
distinguishing  private  and  public  alley. 
.Judicial  power  over  eminent  domain. 

Cited  in  notes  (22  L.R.A.  (X.S.)  24,  30,  51,  52,  77,  84,  112,  113,  117)  on 
judicial  power  over  eminent  domain;  (88  Am.  St.  Rep.  929,  935,  940)  on  exist- 
ence of  public  use  as  question  for  courts. 

24  L.  R.  A.  406,  FIELD  v.  BARLING,  149  II'.  556,  41  Am.  St.  Rep.  311,  37  N.  E. 

850. 
Rights    of    abntter    in    highway. 

Cited  in  Woollacott  v.  Chicago.  187  111.  518,  58  X.  E.  426,  holding  purchasers 
of  lot  according  to  plat  have  right  to  have  streets  thereon  kept  open ;  Pennsyl- 
vania Co.  v.  Chicago,  181  111.  296,  53  L.  R.  A.  226,  54  X.  E.  825,  holding 
abutting  property  owner  cannot  enjoin  use  of  street  as  hack  stand  with  munici- 
pal consent;  First  Xat.  Bank  v.  Tyson,  133  Ala.  477.  59  L.  R.  A.  403.  91  Am.  St. 
Rep.  46,  32  So.  144,  sustaining  abutter's  right  to  relief  against  interference  with 
light,  air,  and  view  by  pillars  of  adjacent  building  encroaching  on  street;  Town- 
send  v.  Epstein,  93  Md.  551,  52  L.  R.  A.  411,  footnote  p.  409,  86  Am.  St.  Rep. 
441,  49  Atl.  629,  sustaining  abutter's  right  to  relief  against  diminution  of  light 
and  air  by  bridge  over  street;  Aldis  v.  Union  Elev.  R.  Co.  203  111.  575,  68  X.  E. 
95,  sustaining  abutting  owner's  right  to  compensation  for  loss  of  air,  light,  view, 
aceess,  etc.,  by  construction  and  operation  of  elevated  road  in  street;  John  A. 
Tolman  &  Co.  v.  Chicago.  145  111.  App.  241,  holding  that  barrier  platforms  and 
skids  upon  street  impeding  movements  of  pedestrians  are  by  statute  public 
nuisance;  Schimmelmann  v.  Lake  Shore  &  M.  S.  R.  Co.  83  Ohio  St.  377,  36  L.R.A. 
<X.S.)  1171,  94  X.  E.  840,  holding  that  where  closing  of  street  at  crossing  and 
making  subway  diverted  travel  from  unvacated  part  of  street  to  subway,  and 
away  from  plaintiff's  place  of  business,  plaintiff  may  recover  damages  caused 
by  depreciation  in  value  of  property;  Williams  v.  Los  Angeles  R.  Co.  150  Cal. 
595.  89  Pac.  330,  on  the  right  of  abutter  to  public  alley  or  street  to  have  it 
forever  kept  open  including  right  to  enjoyment  of  light  and  air  from  space 
above  extending  unobstructed  to  sky;  Barber  v.  Allen,  212  111.  134,  72  X.  K. 
33,  holding  reservation  of  alley  in  perpetuum  required  it  to  be  kept  open  for 
passage,  air  and  light;  Indianapolis  v.  Miller,  168  Ind.  287,  8  L.R.A.  (X.S.  i 
823,  80  X.  E.  626,  holding  that  an  ordinance  prohibiting  theaters  from  having 
entrance  and  exits  for  patrons  in  and  over  a  public  alley  is  a  violation  of  a  right 
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appurtenant  to  the  property;  Bischof  v.  Merchants  Nat.  Bank,  75  Neb.  841, 
5  L.R.A.(N.S.)  490,  106  N.  W.  99G,  holding  that  an  encroachment  of  pillars  of 
building  across  a  street  line  is  a  public  nuisance  enjoinable  at  instance  of 
private  person;  Butler  v.  Penn  Tobacco  Co.  152  N.  C.  419,  136  Am.  St.  Rep. 
831,  68  S.  E.  12,  holding  private  person  though  not  an  abutting  owner  may 
enjoin  the  placing  of  a  siding  in  street  by  a  private  railway;  Donovan  v.  Penn- 
sylvania Co.  199  U.  S.  301,  50  L.  ed.  202,  26  Sup.  Ct.  Rep.  91,  holding  that 
passengers  going  to  and  from  depot  may  use  streets  in  front  of  depot  and  station 
grounds  in  the  right  of  the  railway  company  as  abutters  and  also  in  their  own 
right;  John  A.  Tolman  &  Co.  v.  Chicago,  145  111.  App.  241,  holding  platform  ex- 
tending over  sidewalk  eighteen  inches  high  and  four  feet  wide  maintained  for 
private  purpose  is  a  public  nuisance. 

Cited  in  notes  (100  Am.  St.  Rep.  248)  on  what  are  additional  servitudes  ini 
highways;  (109  Am.  St.  Rep.  013)  on  obstruction  of  light  and  air  as  "damage" 
to  property  within  provision  that  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation. 

Distinguished  in  Stewart  v.  Chicago  General  Street  R.  Co.  58  111.  App.  454,. 
and  Bond  v.  Pennsylvania  Co.  69  111.  App.  512,  holding  abutter  cannot  enjoin 
lawful  occupation  of  street  by  railroad;  Bond  v.  Pennsylvania  Co.  171  111.  518, 
49  N.  E.  545,  holding  railroad  owning  abutting  property,  described  with  refer- 
ence to  street,  not  estopped  to  construct  tracks  therein,  against  objection  of 
abutters;  Kotz  v.  Illinois  C.  R.  Co.  188  111.  583,  59  N.  E.  240,  holding  abutting 
owner  has  no  easement  of  light  and  air  in  railroad  right  of  way. 
Municipal  urjints  of  rinlns  in  hi.tt,Iiwny. 

Cited  in  Snyder  v.  Mt.  Pulaski,  176  111.  402,  44  L.  R.  A.  409,  52  N.  E.  62r 
holding  city  cannot  grant  permanent  right  to  maintain  private  well  in  street; 
Hibbard  v.  Chicago,  173  111.  96,  40  L.  R.  A.  622,  50  N.  E.  256,  Affirming  59  111. 
App.  475,  holding  city  cannot  grant  permanent  use  of  street  for  awning;  McGann 
v.  People,  194  111.  539,  62  N.  E.  941,  holding  city  cannot,  without  consent  of 
property  owners,  grant  right  to  build  private  switch  in  street;  People  ex  rel. 
Kocourek  v.  Chicago,  193  111.  561,  62  N.  E.  187,  dissenting  opinion  by  Magruder, 
J.,  holding  city  cannot  grant  right  to  construct  bridge  over  alley;  McCormick  v. 
South  Park,  150  111.  530,  37  N.  E.  1075,  raising,  withoiit  passing  upon,  question 
as  to  character  of  balcony  as  unlawful  encroachment;  People  ex  rel.  Faulkner  v. 
Harris,  203  111.  279,  96  Am.  St.  Rep.  304,  67  N.  E.  785,  denying  municipal  au- 
thority to  permit  construction  of  bay  window  extending  18  inches  into  street; 
McWechy  v.  Aurora  Electric  Light  &  P.  Co.  202  111.  227,  67  N.  E.  9,  denying 
abutter's  right  to  enjoin  authorized  placing  of  telegraph  poles  in  street,  when 
fee  is  in  municipality,  in  absence  of  special  damage;  Chicago  v.  Pooley,  112  111. 
App.  345,  denying  right  of  private  person,  although  having  consent  of  abutter  and 
authority  from  city,  to  erect  stand  in  public  street;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  People,  222  111.  435,  78  N.  E.  790,  Affirming  120  111.  App.  312,  holding  city 
ordinance  authorizing  exclusive  use  of  street  by  railway  company  for  switch 
and  depot  grounds  void;  Chicago  Cold  Storage  Warehouse  Co.  v.  People,  224 
111.  291,  79  N;  E.  692,  holding  that  city  cannot  lawfully  grant  right  to  private 
concern  to  maintain  platform  on  sidewalk  of  public  highway  14  feet  wide,  3£  feet 
high  and  64  feet  long;  People  ex  rel.  Friend  v.  Wieboldt,  233  111.  577,  84  N. 
E.  646,  holding  that  where  city  officials  are  vested  with  discretionary  power  to 
vacate  highways  the  vacation  of  portion  of  alley  between  ends  of  defendant's 
lots,  where  defendant  provides  proper  outlets  from  alley  along  side  of  his  prop- 
erty as  compensation  is  lawful;  Butler  v.  Penn  Tobacco  Co.  152  N.  C.  419,  136 
Am.  St.  Rep.  831,  68  S.  E.  12,  holding  that  city  cannot  grant  right  to  private 
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railway  to  put  siding  on  public  street  with  or  without  legislative  authority; 
Tilly  v.  Mitchell  &  L.  Co.  121  Wis.  13,  105  Am.  St.  Rep.  1007,  98  N.  W.  969, 
holding  that  city  council  has  no  right  to  authorize  private  person  to  bridge 
over  part  of  unvacated  public  street  leaving  mere  passage  beneath. 

Cited  in  footnote  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies  right 
to  take  away  for  private  use  abutter's  easement  in  public  alley. 

Cited  in  notes  (23  L.R.A.  (X.S.)  159)  on  right  of  municipality,  without  ex- 
press power,  to  permit  private  overhead  bridge  across  street;  (125  Am.  St. 
Rep.  345)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private 
purpose. 

Distinguished  in  F.  S.  Webster  Co.  v.  Frank,  1  111.  C.  C.  532,  holding  that 
council  may  under  proper  authority  permit  the  maintenance  of  an  awning 
over  sidewalk  by  a  general  ordinance  pertaining  to  all  abutters  alike. 

Special    damage    entitling;    individual    to    enjoin    infringement    of    public 
right. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  29,  42  L.  R.  A.  705,  68  Am.  St. 
Rep.  155,  51  N.  E.  758,  holding  lumber  company  with  no  other  avenue  for  de- 
livery may  enjoin  ordinance  prohibiting  use  of  street  by  traffic  wagons ;  John 
Anisfield  Co.  v.  Edward  B.  Grossman  &  Co.  98  111.  App.  187,  sustaining  right  of 
abutting  owner  to  enjoin  construction  of  adjacent  bay  window  extending  over 
sidewalk. 
Injunction  to  protect  easement. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Munsell,  192  111.  434,  61  X.  E.  374, 
holding  destruction  of  easement  enjoinable;  Donovan  v.  Pennsylvania  Co.  61 
L.  R.  A.  144,  57  C.  C.  A.  366,  120  Fed.  219,  sustaining  right  of  railroad  com- 
pany to  enjoin  congregation  of  hackmen  in  such  numbers  as  to  prevent  free 
ingress  and  egress;  Espenscheid  v.  Bauer,  235  111.  176,  85  N.  E.  230,  holding 
that  an  abutter  on  a  private  alley  having  an  easement  of  egress  and  ingress 
there  may  enjoin  any  obstruction  to  his  right  of  use  thereof. 
"When  injunction  proper  remedy. 

Cited  in  Martin  v.  Cleveland,  119  111.  App.  522,  holding  injunction  proper  to 
restrain  publisher  from  selling  books  published  in  inferior  manner  where  con- 
tract called  for  a  first  class  job,  the  remedy  at  law  being  inadequate;  Cragg  v. 
Levinson,  141  111.  App.  543,  holding  mere  repetition  or  threat  of  it  by  same 
trespasser  will  not  evoke  injunction. 

Cited  in  note   (118  Am.  St.  Rep.  878)   on  injunction  against  nuisance. 

Distinguishes  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Margerlein,  114  111.  App.  227, 
holding  injunction  not  proper  remedy  where  acts  complained  of  are  done   and 
completed  before  bill  is  filed. 
Validity    of    ordinances. 

Distinguished  in  Chicago  Teleph.  Co.  \.  Northwestern  Teleph.  Co.  100  111.  App. 
64,  holding  ordinance  within  powers  of  council  cannot  be  questioned  for  irregu- 
larities in  passage;  Amboy  v.  Illinois  C.  R.  Co.  236  111.  241,  86  X.  E.  238,  hold- 
ing that  evidence  of  improper  motive  not  appearing  in  street  vacation  ordinance 
itself  other  evidence  tending  to  show  such  motive  is  inadmissible. 
Creation  and  conveyance  of  easements. 

Cited  in  notes  (14  L.R.A. (X.S.)  881)  on  right  of  grantee  to  claim  easement 
by  call  in  deed  for  street  or  alley  in  which  grantor  owns  fee;  (122  Am.  St.  Rep. 
217,  219,  220)  on  grant  of  easements  by  implication;  (136  Am.  St.  Rep.  683) 
on  creation  and  conveyance  of  easements  appurtenant. 
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24  L.  R.  A.  412,  CHICAGO  v.  BLAIR,  149  111.  310,  36  X.  E.  829. 
Determination    by    public   authorities    of    what    is    local    improvem*. 

Cited  in  Illinois  C.  R.  Co.  v.  Decatur,  154  111.  176,  38  N.  E.  626,  holding  city 
authorities  may,  with  due  reference  to  benefits,  declare  what  is  public  improve- 
ment; Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  653,  39  N.  E.  1077,  holding  council's 
determination  of  benefits  to  property  subject  to  special  taxation  for  local  improve- 
ment conclusive. 
Basis  of  special  assessment. 

Cited  in  People  ex  rel.  Demen  v.  Ennis,  188  111.  535,  59  N.  E.  236,  holding 
{obiter)  special  assessments  to  maintain  local  improvements  illegal;  Sears  v. 
Boston  Street  Comrs.  173  Mass.  355,  53  X.  E.  876,  holding  statute  authorizing 
levy  of  special  assessments,  in  excess  of  benefits  received,  unconstitutional; 
Chicago  v.  Weber,  246  111.  308,  34  L.R.A.  (N.S.)  307,  92  N.  E.  859,  20  Ann.  Cas. 
359,  holding  that  ordinance  requiring  theater  owners  to  employ  and  pay  city 
firemen,  is  not  within  police  power;  Owensboro  v.  Sweeney,  129  Ky.  617,  18 
L.R.A.  (N.S.)  186,  130  Am.  St.  Rep.  477,  111  S.  W.  364,  holding  that  street 
sprinkling  not  conferring  special  benefit  upon  adjacent  property  cannot  be  paid 
for  by  special  assessment  on  such  property;  Stevens  v.  Port  Huron,  149  Mich. 
540,  113  N.  W.  291,  12  Ann.  Cas.  603,  holding  street  sprinkling  not  an  improve- 
ment enhancing  value  of  adjacent  property  to  the  extent  of  which  enhancement  of 
such  property  may  be  specially  assessed;  Butte  v.  School  Dist.  No.  1,  29  Mont. 
339,  74  Pac.  869,  holding  school  property  not  subject  to  special  assessment  for 
sprinkling  adjacent  streets  such  property  not  being  enhanced  in  value  to  extent 
of  attempted  assessment. 

Cited  in  note   (28  L.R.A. (N.S.)    1168)   on  special  benefits  as  justification  and 
foundation  of  local  assessments. 
\Vliat    is    local    improvement. 

Cited  in  Chicago  v.  Hanreddy,  102  111.  App.  8,  holding  local  improvement  a 
public  improvement  whose  benefits  confined  to  locality;  New  York  L.  Ins.  Co.  v. 
Prest,  71  Fed.  817,  and  Kansas  City  v.  O'Connor,  82  Mo.  App.  660,  denying  valid- 
ity of  special  tax  for  street  sprinkling;  Ewart  v.  Western  Springs,  180  111.  323, 
54  N.  E.  478,  sustaining  special  assessment  for  electric  light  poles,  wires,  and 
lamps;  Palmer  v.  Danville,  154  111.  162,  38  N.  E.  1067,  sustaining  special  tax  for 
lateral  sewer  and  water-service  pipes;  West  Chicago  Park  v.  Baldwin,  162  111. 
91,  44  N.  E.  404,  holding  water  mains  and  sewer  not  street  improvement  justify- 
ing special  assessment;  Crane  v.  West  Chicago  Park,  153  111.  351,  26  L.  R.  A.  312, 
footnote  p.  311,  38  N.  E.  943,  holding  maintenance  and  repair  of  boulevards  by 
.annual  assessments  not  local  improvement;  Loeffler  v.  Chicago,  246  111.  52,  92 
N.  E.  586,  20  Ann.  Cas.  335,  holding  that  "local  improvement"  means  improve- 
ments that  are  of  greater  benefit  to  property  in  vicinity  of  improvement  by  en- 
hancing its  value  than  to  municipality  at  large;  Northwestern  University  v. 
Wilmette,  230  111.  86,  82  N.  E.  615,  holding  construction  of  sewerage  system 
beneficial  to  a  village  is  a  local  improvement  payable  by  assessments  where 
adjacent  property  is  specially  benefited ;  People  ex  rel.  Van  Sloot'en  v.  Cook 
County,  221  111.  497,  77  N.  E.  914,  holding  that  the  removal  of  noxious  weeds 
from  private  property  is  not  a  local  improvement  within  meaning  of  constitu- 
tion subjecting  property  benefited  to  local  assessment  for  cost. 

Cited  in  footnotes  to  Sperry  v.  Flygare,  49  L.  R.  A.  757,  which  holds  rural 
highway  not  local  improvement  authorizing  assessment  on  farm  lands;  Sears  v. 
Board  of  Alderman,  43  L.  R.  A.  834,  which  sustains  frontage  assessments  on 
abutting  property  for  expense  of  sprinkling  streets;  Maydwell  v.  Louisville,  63 
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L.R.A.  655,  which  holds  street  sprinkling  a  public  purpose  for  which  taxes  may 
be  levied. 

Cited  in  note    (5  L.R.A.(X.S.)    435)    on  power  to  improve  and  repair  streets 
as  conferring  power  to  sprinkle. 
SpriiiUling    streets    as    public    function. 

Cited  in  footnote  to  Savage  v.  Salem,  24  L.  R.  A.  787,  which  holds  tanks  used 
for  sprinkling  streets  not  removable  from  street  as  nuisance  per  se. 
Kiiihi    to    impose   on   abutter    duty    of   cleaning   sidewalks. 

Cited  in  footnotes  to  Lincoln  v.  Janesch,  56  L.  R.  A.  762,  which  sustains  stat- 
ute imposing  on  lot  owners  duty  of  repairing  sidewalks  and  keeping  them  free 
from  snow  and  ice;  State  v.  Jackman,  42  L.  R.  A.  438,  which  holds  void,  ordi- 
nance requiring  abutter  to  keep  sidewalk  free  from  snow;  McGuire  v.  District  of 
Columbia.  65  L.R.A.  430,  which  holds  void  for  uncertainty  statute  imposing 
burden  of  removing  ice  and  snow  from  sidewalk  on  occupants  of  improved  prop- 
erty abutting  thereon,  without  designating  the  person  responsible  in  case  of 
apartment  houses. 

24  L.  R.  A.  417.  MORROW  SHOE  MFG.  CO.  v.  NEW  ENGLAND  SHOE  CO. 
6  C.  C.  A.  508,  8  C.  C.  A.  652,  18  U.  S.  App.  256,  616,  57  Fed.  685,  60  Fed.  341. 
Jtiiilit.s   of   vendor   of   fraudulently    purchased    noods. 

Cited  in  Missouri  Broom  Mfg.  Co.  v.  Guymon,  53  C.  C.  A.  21,  115  Fed.  112, 
holding  right  to  replevin  goods  fraudulently  purchased  does  not  preclude  equi- 
table relief  where  property  manufactured  and  sold;  581  Diamonds  v.  United 
States,  60  L.  R.  A.  599,  56  C.  C.  A.  126,  119  Fed.  560,  denying  right  of  vendor  of 
goods  fraudulently  purchased  to  reclaim  from  government  seizing  from  smuggler ; 
Ullman  v.  Biddle  Bros.  53  W.  Va.  420.  44  S.  E.  280,  sustaining  owner's  right  to 
replevin  goods  wrongfully  sold  by  his  bailee  to  bona  fide  purchaser;  Ullman  v. 
Biddle  Bros.  53  W.  Va.  420,  44  S.  E.  280.  on  right  of  vendor  to  recover  property 
sold  to  purchaser  who  conceals  his  insolvency  to  defraud  vendor  and  also  citing 
annotation;  Gillespie  v.  J.  C.  Piles  &  Co.  —  L.R.A.(N.S.)  — ,  102  C.  C.  A.  120, 
178  Fed.  891,  holding  that  insolvent  purchaser  of  hogs  on  credit  with  no 
possible  means  of  payment  will  be  presumed  to  have  done  so  Avith  intent  not  to 
pay  for  them  and  the  vendor  may  recover  them  less  the  expense  of  their  keep. 
Contract  creditor's  rig-lit  in  Federal  court  to  equitable  relief  under 
state  statute. 

Cited  in  Hook  v.  Avers,  12  C.  C.  A.  565,  24  U.  S.  App.  487,  64  Fed.  661,  hold- 
ing simple  contract  creditors  cannot  attack  transfer  of  corporate  property  to 
officer;  Brown  v.  John  V.  Farwell  Co.  74  Fed.  765,  holding  creditor  filing  bill 
to  reach  debtor's  assets  must  show  nulla  bona  return  of  execution  on  judgment ; 
Jacobs  v.  Mexican  Sugar  Co.  130  Fed.  592,  denying  right  of  non judgment  cred- 
itor of  corporation  to  pursue  purely  equitable  remedy  granted  by  state  statute, 
in  Federal  court;  Dodds  v.  Palmer  Mountain  Tunnel  Co.  188  Fed.  448,  holding 
that  absence  of  judgment  or  other  lien  does  not  defeat  Federal  courts  of  juris- 
diction to  appoint  receiver,  at  instance  of  simple  contract  creditor. 

Distinguished  in  Darragh  v.  H.  Wetter  Mfg.  Co.  23  C.  C.  A.  614,  49  U.  S.  App. 
1,  78  Fed.  11,  holding  contract  creditor  may  maintain  bill  in  Federal  court 
under  state  statutes  for  appointment  of  receiver  of  insolvent  corporation. 

Disapproved  in  Jones  v.  Mutual  Fidelity  Co.  123  Fed.  528,  sustaining  right  of 
nonjudgment  creditors  of  corporation  to  pursue  in  Federal  courts  purely  equi- 
table remedy  provided  by  state  statute. 
Objection    on    appeal    to    sufficiency    of   complaint. 

Cited  in  Patillo  v.  Allen- West  Commission  Co.  47  C.  C.  A.  645,  108  Fed.  731 
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(concurring  opinion),  holding  objection  on  appeal  to  sufficiency  of  complaint  not 
sustainable  where  facts  supporting  judgment  inferable;  Less  v.  English,  29 
C.  C.  A.  280,  56  U.  S.  App.  16,  85  Fed.  473,  dissenting  opinion  by  Sanborn,  J., 
who  holds  objection  to  sufficiency  of  complaint,  first  made  on  appeal,  not  sus- 
tainable where  facts  supporting  judgment  fairly  inferable. 
Contract  creditor's  risi/iii  to  euuitable  relief. 

Cited  in  Hook  v.  Avers,  12  C.  C.  A.  5(55,  24  U.  S.  App.  487,  64  Fed.  661,  hold- 
ing  simple   contract   creditor   cannot   attack   transfer   of   corporate   property   to 
officer. 
Averments  in   creditor's  l>ill. 

Cited  in  Parrott  v.  Crawford,  5  Ind.  Terr.  109,  82  S.  W.  688,  holding  that 
an  answer  wherein  it  is  sought  to  cancel  an  alleged  fraudulent  conveyance  made 
by  defendant's  judgment  debtor  should  contain  an  averment  that  he  has  obtained 
judgment  against  debtor  or  show  legal  excuse  for  not  doing  so,  that  execution 
has  issued  thereon,  and  that  there  has  been  a  proper  return  nulla  bona. 

Cited    in    note    (23    L.R.A.  (N.S.)     54)    on    conditions    precedent   to    equitable 
remedies  of  creditors. 
Concealment  of  insolvency  as   fraud. 

Cited  in  Ditton  v.  Purcell,  21  N.  D.  653,  36  L.R.A. (N.S.)  152,  132  N.  W.  347, 
holding  that  purchase  of  personal  property  with  undisclosed  intent  not  to  pay 
purchase  price  is  fraud  for  which  sale  may  be  rescinded. 

Cited  in  note   (6  L.R.A. (N.S.)   556)   on  lack  of  reasonable  expectation  of  being 
able  to  pay  as  equivalent  in  law  to  intention  not  to  pay. 
friability   of   auctioneer   to   trne    owner   of   goods. 

Cited  in  note   (131  Am.  St.  Rep.  500)   on  liability  of  auctioneer  to  true  owner 
for  sale  of  stolen  goods. 
Burden  of  proof  as  to  bona   fides  of  transferee  of  warehouse  receipts. 

Cited  in  note  (10  L.R.A. (N.S.)  802)  on  burden  of  proof  as  to  bona  fides  of 
transferee  of  warehouse  receipts  for  property  secured  by  fraud. 

24  L.  R.  A.  426,  PETTINGELL  v.  CHELSEA,  161  Mass.  368,  37  N.  E.  380. 
Mnnicipnl    liability    for    nej?lij?ence. 

Cited  in  Daniels  v.  Racine,  98  Wis.  651,  74  N.  W.  553,  holding  municipal  lia- 
bility for  defective  highway  purely  statutory;  Saunders  v.  Ft.  Madison,  111 
Iowra,  105,  82  N.  W.  428,  denying  city's  liability  for  negligence  of  fireman  in 
ringing  truck  bell,  frightening  horse;  Dolloff  v.  Aver,  162  Mass.  571,  39  N.  E. 
191,  denying  town's  liability  for  hose  mixed  with  town's  and  used  by  fire  depart- 
ment; Workman  v.  New  York  City,  179  U.  S.  576,  45  L.  ed.  326,  21  Sup.  Ct. 
Rep.  212  (dissenting  opinion),  majority  holding  city  liable  for  negligent  collision 
of  fire  boat  with  another  vessel;  Harrington  v.  Worcester,  186  Mass.  598,  72 
N.  E.  326,  holding  that  failure  of  city  to  properly  perform  statutory  duty 
of  purifying  sewage  is  not  actionable  negligence,  the  duty  being  an  agency  of 
government  for  benefit  of  the  public;  Johnson  v.  Somerville,  195  Mass.  380,  10 
L.R.A. (N.S.)  720,  81  N.  E.  268,  holding  city  on  which  duty  of  caring  for  rubbish 
and  refuse  has  been  expressly  imposed,  not  liable  for  injury  to  third  person  by 
employee  of  city  in  emptying  ashes  into  river. 

Cited  in  notes  (4  L.R.A. (N.S.)  631;  45  L.  ed.  U.  S.  316)  on  liability  of 
municipal  corporations  for  acts  of  negligence  of  fireman. 

Distinguished  in  Butman  v.  Newton.  179  Mass.  6,  88  Am.  St.  Rep.  349,  60  N.  E. 
401,  holding  city  liable  for  negligence  of  servants  operating  stone-crusher,  fright- 
ening horse. 
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To    employees. 

Cited  in  McCann  v.  Waltham,  163  Mass.  344,  40  N.  E.  20,  denying  city's  lia- 
bility to  laborer  for  negligence  of  assistant  street  superintendent;  Taggart  v.. 
Fall  River,  170  Mass.  326,  49  N.  E.  622,  denying  city's  liability  for  negligence, 
to  laborer  employed  in  constructing  street;  Peaty  v.  New  York,  33  Misc.  236, 
67  N.  Y.  Supp.  276,  denying  city's  liability  for  death  of  lineman  through  de- 
fective fire  alarm  pole. 

Cited  in  footnotes  to  Rhobidas  v.  Concord,  51  L.  R.  A.  381,  which  sustains 
city's  liability  for  failure  to  furnish  servant  reasonably  safe  place  to  work; 
Peterson  v.  Wilmington,  56  L.  R.  A.  959,  which  denies  city's  liability  for  injury 
to  fireman  from  negligence  in  permitting  apparatus  to  get  out  of  repair;  Colwell 
v.  Waterbury,  57  L.  R.  A.  218,  which  denies  city's  liability  for  injury  to  em- 
ployee through  defect  in  machine  for  crushing  stone  for  highways ;  Bowden  v. 
Kansas  City,  66  L.R.A.  181,  which  holds  that  city  is  performing  ministerial 
public  duty  in  maintaining  fire  fetation  so  as  to  be  liable  in  damages  to  employee 
for  personal  injuries  resulting  from  neglect  of  city  to  furnish  reasonably  safe 
place  to  work. 

Distinguished  in  Coan  v.  Marlborough,  164  Mass.  208,  41  N.  E.  238,  sustain- 
ing city's  liability  to  laborer  for  negligence  in  constructing  sewer. 

24  L.  R.  A.    t28,  UNITED  STATES  v.  E.  C.  KNIGHT  CO.  9  C.  C.  A.  297,   17 
U.  S.  App.  466,  60  Fed.  934. 

Anti-trnst    l:i>xs. 

Affirmed  in  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  15 
Sup.  Ct.  Rep.  249,  holding  monopoly  of  manufacture  of  sugar  not  within  Federal, 
anti-trust  act. 

Cited  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  208,  64  Fed.  724,  sustaining 
injunction  against  interference  with  railroads  using  Pullman  cars,  as  combina- 
tion in  restraint  of  interstate  commerce. 

Cited  in  footnotes  to  Gibbs  v.  McNeeley,  60  L.  R.  A.  152,  which  holds  anti- 
trust act  violated  by  combination  of  manufacturers  of  product  of  state,  market 
for  four  fifths  of  which  in  other  states,  to  limit  production  and  raise  price ; 
Fuqua  v.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds  beer  brought  from 
other  state  under  invalid  trust  agreement  subject  to  anti-trust  law  of  state  on 
arrival. 

Cited  in  note    (64  L.R.A.  700,  708)   on  illegal  trusts  under  modern  anti-trust, 
laws. 
Combinations    to    restrain    competition    and    control    prices. 

Cited  in  footnotes  to  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A.  828.. 
which  sustains  retail  coal  dealer's  right  of  action  against  wholesalers  and. 
favored  retailers  combining  to  drive  other  retailers  out  of  business;  State  ex  rel. 
Crow  v.  Armour  Packing  Co.  61  L.  R.  A.  464,  which  holds  unlawful  combination 
to  fix  prices  shown  by  acts  of  competing  dealers;  People  v.  Milk  Exchange,  27 
L.  R.  A.  437,  which  holds  incorporated  milk  exchange,  constituting  combination 
to  fix  price  of  milk,  illegal ;  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262. 
which  holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue 
stone  to  sell  through  common  agent  and  maintain  agreed  prices ;  Brown  v.  Jacobs 
Pharmacy  Co.  57  L.  R.  A.  548,  which  sustains  right  to  injunction  against  com- 
bination of  merchants  to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed 
prices;  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62 
L.R.A.  632,  which  holds  valid  plan  for  sale  of  proprietary  medicines  by  manu- 
facturers at  fixed  prices  with  rebate  only  to  concerns  which  may  be  relied  on 
to  maintain  selling  price;  Montague  v.  Lowry,  63  L.R.A.  58,  which  holds  unlaw- 
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ful  combination   created  by  association  to  unite  all   acceptable  dealers  engaged 
in  certain  business  within  200  miles  of  designated  city. 

24  L.  R.  A.  430,  FIFIELD  v.  PHCENIX,  4  Ariz.  283,  36  Pac.  916. 
City's    liability    for    injuries    from    discharge    of    fireworks. 

Cited  in  footnotes  to  Aron  v.  Wausau,  40  L.  R.  A.  733,  which  denies  city's 
liability  for  injury  by  explosion  of  cannon  cracker  on  Fourth  of  July,  in  violation 
of  ordinance;  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's  liability  for 
acts  of  servants  in  managing  fireworks;  Bartlett  v.  Clarksburg,  43  L.  R.  A.  295, 
which  denies  liability  of  town  for  injuries  from  fireworks,  etc.,  fired  on  streets 
with  consent  of  town  authorities;  Madisonville  v.  Bishop,  57  L.  R.  A.  130,  which 
holds  city  liable  for  injuries  by  unorganized  crowd  of  merrymakers. 

Cited  in  note  (3  L.R.A.  (N.S.)  760)  on  liability  for  injury  caused  by  placing 
or  exploding  bomb  or  fireworks  in  highway. 

Distinguished  in  Landau  v.  New  York,  180  N.  Y.  53,  105  Am.  St.  Rep.  709,  72 
N.  E.  631,  holding  city  liable  for  permission  of  dangerous  display  of  fireworks 
on  crowded  street  causing  death  of  plaintiff's  intestate,  such  display  amounting 
to  a  nuisance. 
Liability   for   failure   to   enforce   ordinances. 

Cited  in  Hull  v.  Roxboro,  142  N.  C.  456,  12  L.R.A. (N.S.)  640,  55  8.  E.  351, 
holding  municipality  not  liable  for  sickness  to  inhabitants  from  failure  to  enforce 
ordinances  against  nuisances. 

24  L.  R.  A.  433,  STAPLES  v.  STAPLES,  87  Wis.  592,  58  N.  W.  1036. 
Commitment    for    noncompliance   with    order    to    pay   money. 

Followed  in  Renner  v.  Renner,  127  Wis.  376,  106  N.  W.  846,  holding  that 
court  may  punish  defendant  in  divorce  for  contempt  for  failure  to  make  weekly 
payments  to  plaintiff  as  ordered  by  court  for  support  of  children,  though  such 
obligation  was  made  a  lien  on  his  realty. 

Cited  in  Re  Meggett,  105  Wis.  295,  81  N.  W.  419,  holding  ability  to  pay  not 
jurisdictional  prerequisites  to  commitment  for  failure  to  comply  with  order; 
Re  Meggett,  105  Wis.  295,  81  N.  W.  419,  sustaining  court's  power  to  compel 
payment  of  rents  wrongfully  collected  by  mortgagor,  by  commitment  for  con- 
tempt; Hutchison  v.  Canon,  6  Okla.  728,  55  Pac.  1077,  sustaining  court's  power 
to  enforce  order  to  pay  alimony  by  imprisonment  until  compliance. 

Annotation  approved  in  Webb  v.  Webb,  140  Ala.  267,  103  Am.  St.  Rep.  30, 
37  So.  96,  holding  that  husband  cannot  be  compelled  by  attachment  to  pay  ali- 
mony awarded  to  wife  pending  suit  by  her  for  divorce,  when  he  is  without  means 
to  do  so  though  such  lack  of  means  results  from  a  refusal  to  work,  he  having 
no  property. 

Cited  in  notes  (34  L.R.A.  667)  on  constitutionality  of  imprisonment  for  debt; 
(30  L.R.A.  (N.S.)  1001)  on  inability  to  pay  alimony  as  defense  to  contempt; 
'(137  Am.  St.  Rep.  878)  on  contempt  proceedings  to  enforce  payment  of  alimony. 
Alimony  as  debt. 

Cited  in  footnotes  to  Coffman  v.  Finney,  55  L.  R.  A.  794,  which  holds  judgment 
for  alimony  a  debt  which  survives  death  of  both  parties  pending  appeal ;   State 
v.  Cook,  58  L.  R.  A.  625,  which  holds  decree  for  alimony  not  within  prohibition 
against  imprisonment  for  debt. 
Judgment    for    futnre    payments. 

Cited  in  Barry  v.  Niessen,  114  Wis.  259,  90  N.  W.  166,  holding  bastardy  judg- 
ment directing  future  payments  cannot  be  docketed  as  lien  on  defendant's  realty. 
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24  L.  R.  A.  444,  KIRKWOOD  v.  FIRST  XAT.  BANK,  40  Xeb.  484,  42  Am.  St. 
Rep.  683,  58  N.  W.  1016. 

Followed  without  discussion  in  Kirkwood  y.  Exchange  Xat.  Bank,  40  Xeb.  497, 
58  N.  W.  1135. 
Power    to    grant    legal    or    equitable    relief. 

Cited  in  State  ex  rel.  Horton  v.  Dickinson,  63  Xeb.  879,  89  X.  W.  431,  sustaining 
power  of  district  court  to  give  legal  or  equitable  relief,  as  pleadings  and  proof 
\varrant;  McGlave  v.  Fitzgerald,  67  Xeb.  424,  93  X.  W.  692,  2  Ann.  Cas.  867, 
holding  that  district  court  has  jurisdiction  to  hear  a  cause  whether  legal  or 
equitable  and  to  award  relief  accordingly. 
Actions  on  lost  negotiable  paper. 

Cited  in  Palmer  v.  Carpenter,  53  Xeb.  396,  73  X.  W.  690,  holding  indemnity 
bond  not  prerequisite  to  recovery  on  unindorsed  note  payable  to  order,  lost  before 
maturity;  Embree  v.  Emerson.  37  Ind.  App.  20,  74  X.  E.  44,  holding  that  a  com- 
plaint on  a  note  lost  before  maturity  must  allege  that  note  was  not  indorsed. 

Cited  in  footnotes  to  Bank  of  Gilby  v.  Farnsworth,  38  L.  R.  A.  843,  which 
holds  drawer  of  draft  lost  in  mails  during  transportation  from  payee  for  collec- 
tion discharged  by  delay  in  discovering  loss :  Haug  v.  Riley,  40  L.  R.  A.  244,  which 
holds  right  to  prove  lost  note  by  copy  not  taken  away  by  statute. 

Cited  in  note   (94  Am.  St.  Rep.  473)   on  actions  on  lost  instruments. 
Maturity    of    certificate    of    deposit. 

Cited  in  footnote  to  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand 
on  last  day  of  grace  on  expiration  of  six  months,  on  certificate  of  deposit  con- 
taining provision  for  leaving  six  months,  and  not  bearing  interest  after  maturity. 

Cited  in  notes  (46  L.R.A.  776,  809)  on  rights  of  holder  of  negotiable  paper 
transferred  after  maturity;  (75  Am.  St.  Rep.  47,  50-55,  57)  on  certificate  of 
deposit. 

Distinguished  in  Anderson  v.  First  Xat.  Bank,  144  Iowa,  254,  138  Am.  St. 
Rep.  288,  122  N.  W.  918,  holding  that  statement  on  back  of  certificate  of  bank 
deposit,  relating  to  payment  of  interest  with  no  agreement  as  to  interest  or  time 
of  payment  on  face  of  certificate,  is  not  part  of  agreement  between  bank  and 
depositor. 
General  finding-  sustaining  judgment. 

Cited  in  Blair  v.  Kingman  Implement  Co.  87  Xeb.  743.  128  X.  W.  632.  to  the 
point  that  in  actions  tried  by  court  judgment,  without  findings  would  be  open 
to  attack  in  direct  proceedings. 

Limited  in  Goad  v.  Read,  48  Xeb.  47,  66  X.  \V.  1002,  holding  general  finding  by 
court,  where  special  finding  not  requested,  sustains  judgment. 
Stipulations   destroying  negotiability. 

Cited  in  note  (125  Am.  St.  Rep.  195,  198,  205)  on  agreements  and  conditions 
destroying  negotiability. 

24  L.  R.  A.  449,  YEAZEL  v.  EIXSPAHR,  40  Neb.  432,  58  N.  W.  1020. 
.Right    of    purchaser   at    judicial    sale    to    usufruct. 

Cited  in  Hendryx  v.  Evans,  120  Iowa,  313,  94  N.  W.  853,  holding  sale  of  real 
estate  by  sheriff  under  execution  not  complete  in  Nebraskak,  until  confirmed  by 
court;  Clark  v.  Missouri,  K.  &  T.  Trust  Co.  59  Neb.  59,  80  N.  W.  257,  and  Orr  v. 
Broad.  52  Neb.  497,  72  X.  W.  850.  holding  purchaser  at  execution  sale  acquires 
right  to  rents  and  profits  after  confirmation,  as  against  mortgagee  in  possession : 
Woodworth  v.  Xorthwestern  Mut.  L.  Ins.  Co.  185  U.  S.  358.  46  L.  ed.  947,  22 
Sup.  Ct.  Rep.  676,  holding  obligee  of  appeal  bond  after  confirmation  of  fore- 
closure sale  entitled,  upon  affirmance,  to  recover  rents  and  profits  since  con- 
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firmation;  Cropper  v.  Brown,  76  X.  J.  Eq.  419,  139  Am.  St.  Rep.  770,  74  Atl. 
987,  holding  that  legal  title  does  not  vest  in  purchaser  at  judicial  sale  until  de- 
livery of  deed,  and  any  increase  in  value  before  deed  is  delivered  inures  to  him. 

Distinguished  in  Philadelphia  Mortg.  &  T.  Co.  v.  Goos,  47  Neb.  811,  66  N.  W. 
843,  holding  receiver  may  be  appointed  to  collect  rents  and  profits  of  mortgaged 
premises. 
To    growing1    crops. 

Cited  in  Monday  v.  O'Xeil,  44  Neb.  726,  48  Am.  St.  Rep.  760,  63  N.  W.  32, 
holding  tenant  entitled  to  crop  grown  during  mortgage  foreclosure;  Wendt  v. 
Stewart,  74  Neb.  857,  105  N.  W.  550,  holding  vendor  selling  land  leased  on 
shares  entitled  to  crop  severed  from  realty  prior  to  time  of  sale. 

Cited  in  footnote  to  Aldrich  v.  Bank  of  Ohiowa,  57  L.  R.  A.  920,  which  denies 
title  of  purchaser  of  land  at  judicial  sale  to  growing  crops. 
Hights  of  purchaser  at   foreclosure   sale  before  confirmation. 

Cited  in  Pochin  v.  Conley,  '74  Neb.  431,  104  N.  W.  878,  holding  that  the 
confirmation  of  a  foreclosure  sale  makes  purchaser  the  equitable  owner  of  land; 
Westerfield  v.  South  Omaha  Loan  &  Bldg.  Asso.  75  Neb.  58,  107  N.  W.  1010, 
holding  title  of  purchaser  at  a  foreclosure  sale  not  complete  until  after  execu- 
tion and  delivery  of  deed;  First  Nat.  Bank  v.  Ashley,  4  Neb.  (Unof.)  388,  93 
N.  W.  697,  holding  that  on  a  foreclosure  sale  on  an  order  of  confirmation,  the 
purchaser's  title  relates  back  to  the  date  of  the  order. 

24  L.  R.  A.  452,  STATE  v.  OLYMPIC  CLUB,  46  La.  Ann.  935,  15  So.  190. 
Prize    fighting1. 

Report  of  second  appeal  in  47  La.  Ann.  1096,  17  So.  599,  holding  proviso  ex- 
cepting glove  contests  at  athletic  clubs  from  prize-fight  statute,  meaningless. 

Cited   in  footnote  to  Com.   ex  rel.  Pratt  v.  McGovern,   66  L.R.A.  280,   which 
holds  that  use  of  gloves  in  prize  fight  does  not  diminish  character  of  offense. 
Statutory    construction. 

Cited  in  New  Orleans  v.  Collins,  52  La.  Ann.  980.,  27  So.  532,  holding  courts 
will  not  construe  law  permitting  operation  of  slot  machines  as  permitting  use  for 
gambling. 
Private   violation   of    public   law. 

Cited  in  State  v.  White,  115  La.  780,  40  So.  44,  holding  fact  that  a  sale  of 
intoxicating  liquors  is  confined  to  boarder  no  defense  to  charge  of  unlawful 
sale. 

24  L.  R.  A.  462,  NORTH  &  SOUTH  ROLLING  STOCK  CO.  v.  PEOPLE,  147  111. 

234,  35  N.  E.  608. 
Keeping;    corporate    books    within    state. 

Cited  in  People  ex  rel.  Coggeshall  v.  Walker  Opera  House  Co.  249  111.  110,  94 
N.  E.  159.  holding  that  failure  of  corporation  to  keep  books  at  principal  place  of 
business  is  not,  as  matter  of  law.  Sufficient  to  cause  forfeiture;  Venner  v.  Chicago 
City  R.  Co.  246  111.  177,  138  Am.  St.  Rep.  229,  92  N.  E.  643,  20  Ann.  Gas.  607, 
holding  that  purpose  of  section  13  of  general  incorporation  act,  requiring  corpo- 
ration to  keep  books  at  principal  place  of  business,  is  to  protect  stockholders 
and  also  to  protect  public  unlawful  monopolies. 

Distinguished  in  Crown  Coal  &  Tow  Co.  v.  Thomas,  60  111.  App.  237,  granting 
mandamus  to  compel  keeping  of  corporate  books  at  its  principal  office  in  state. 
Effect  of  total  abandonment  of  corporate  business. 

Cited  in  footnote  to  Byrne  v.  Schuyler  Electric  Mfg.  Co.  28  L.  R.  A.  304,  which 
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holds  ultra  vires,  attempt  of  corporation  to  exchange  entire  property  for  stock 

of  other  company. 

Recognition    or    exclusion    of    foreign    corporations. 

Cited  in  State  ex  rel.  Brown  Contracting  &  Bldg.  Co.  v.  Cook,  181  Mo.  610, 
80  S.  W.  929,  holding  corporation  admissible  to  do  business  though  its  stock- 
holders and  whole  business  were  domestic  and  incorporation  foreign. 

Cited  in  note   (24  L.  R.  A.  292)   on  recognition  or  exclusion  of  foreign  corpo- 
rations. 
Admission    of   corporate    existence   by   bringing:    quo    warranto. 

Cited  in  State  v.  South  Park,  34  Wash.  165,  101  Am.  St.  Rep.  998,  75  Pac. 
636,  holding  that  quo  warranto  does  not  lie  against  a  municipal  corporation  in 
corporate  name  to  test  its  legal  existence. 

24  L.  R.  A.  469,  HENDERSON  v.  STATE,  137  Ind.  552,  36  N.  E.  257. 
Requirement   that   act   cover    but    one   subject,    embraced   in    title. 

Cited  in  Airy  v.  People,  21  Colo.  151,  40  Pac.  362,  holding  act  providing  for 
payment  of  salaries  and  disposition  of  fees  not  multifarious;  Isenhour  v.  State, 
157  Ind.  525,  87  Am.  St.  Rep.  228,  62  N.  E.  40,  holding  title  of  pure  food  act 
reciting  subsidiary  means  of  attaining  purpose  of  act,  not  multifarious;  Gus- 
tavel  v.  State,  153  Ind.  616,  54  N.  E.  123,  holding  means  of  protecting  fish  and 
game  may  be  embraced  in  one  statute;  Garrigus  v.  Howard  County,  157  Ind.  109, 
60  N.  E.  948,  holding  provision  for  employment  of  expert  accountants  germane  to 
subject  expressed  in  title  of  fee  and  salary  act. 

Cited  in  note  (64  Am.  St.  Rep.  103)  on  sufficiency  of  title  of  statute. 
Constitutional    guaranty    of    free    justice. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  Pass.  R.  Co.  42  L.  R.  A.  363,  which 
sustains  order  staying  all  further  proceedings  in  action  till  costs  of  appeal  are 
paid. 
Constitutional    provision    for    open    courts. 

Cited  in  footnote  to  State  ex  rel.  Bragg  v.  Rogers,  32  L.  R.  A.  520,  which  holds 
valid,  act  requiring  county  board  of  revenue  to  act  in  private. 
Local   legislation. 

Cited  in  State  ex  rel.  Benton  County  v.  Boice,  140  Ind.  508,  39  N.  E.  64,  hold- 
ing fee  and  salary  act  omitting  to  provide  for  treasurer  of  one  county  void  as  to 
county  treasurers. 

Cited  in  footnote  to  Henderson  v.  Koenig,  57  L.  R.  A.  659,  which  holds  void, 
statute  requiring  probate  judge  of  one  county  only,  to  accept  salary  instead  of  fees. 

Cited  in  note    (14  L.R.A.  (N.S.)    519)    on  validity  of  statute  or  ordinance  au- 
thorizing levy  of  taxes,  incurring  indebtedness,  or  appropriation  of  money,  for 
iwo  or  more  purposes. 
.Fee    and    salary    act. 

Followed  in  Legler  v.  Paine,  147  Ind.  188,  45  N.  E.  604  (distinguished  in  dis- 
senting opinion)  ;  Gross  v.  Whitley  County,  158  Ind.  534,  58  L.  R.  A.  396,  64  N.  E. 
25;  Sudbury  v.  Monroe  County,  157  Ind.  450,  62  N.  E.  45;  State  ex  rel.  McCay 
v.  Krost,  140  Ind.  44,  39  N.  E.  46, —  holding  fee  and  salary  act  of  1891  not 
special  or  local. 

Cited  in  Harmon  v.  Madison  County,  153  Ind.  72,  54  N.  E.  105,  holding  fee 
and  salary  act  within  constitutional  provision  for  grading  compensation  in  pro- 
portion to  population  and  necessary  services;  Walsh  v.  State,  142  Ind.  358,  33 
L.  R.  A.  393,  41  N.  E.  65,  holding  fee  and  salary  act,  unconstitutional  as  to 
•certain  officers,  curable  by  amendment;  Meer  v.  Shelby  County,  26  Ind.  App. 
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87,  59  X.  E.  184,  holding  county  treasurer's  salary  governed  by  amendment  passed 

after  election. 

When    courts    will    consider    constitutionality    of    statute. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  14,  71  Am. 
St.  Rep.  301,  49  X.  E.  582,  and  Pennsylvania  Co.  v.  Ebaugh,  144  Ind.  694,  43 
~X.  E.  936,  holding  courts  will  pass  only  upon  constitutional  questions  necessarily 
involved;  Fesler  v.  Brayton,  145  Ind.  84,  32  L.  R.  A.  582,  44  X.  E.  37;  Switzer- 
land County  v.  Reeves,  148  Ind.  476,  46  X.  E.  995;  Cass  County  v.  Plotner,  149 
Ind.  119,  48  X.  E.  635;  Isenhour  v.  State,  157  Ind.  520,  87  Am.  St.  Rep.  228,  62 
N.  E.  40;  Currier  v.  Elliott,  141  Ind.  407,  39  X.  E.  554, —  holding  party  seeking 
to  overthrow  statute  must  show  rights  impaired;  Gustavel  v.  State,  153  Ind.  615, 
54  X.  E.  123,  and  Citizens  Street  R.  Co.  v.  Haugh,  142  Ind.  258,  41  N.  E.  533, 
holding  statute  must  be  shown  clearly  in  conflict  with  Constitution;  Boring  v. 
State,  141  Ind.  660,  41  X.  E.  270,  dissenting  opinion  by  Jordan,  J.,  who  holds 
statute  not  unconstitutional  unless  clearly  in  conflict;  Gordon  v.  Corning,  174 
Ind.  344,  92  X.  E.  59,  holding  that  voter,  as  such,  cannot  question  validity  of 
statute  that  does  not  affect  his  personal  rights;  State  v.  De  Lorenzo,  80  X.  J. 
L.  503,  78  Atl.  660,  holding  that  person  can  only  attack  constitutionality  of 
statute  when  it  infringes  upon  some  right  given  to  him  by  provision  of  constitu- 
tion, which  it  is  claimed  has  been  violated;  Carr  v.  State,  175  Ind.  247,  32  L.R.A. 
(X.S.)  1193,  93  X.  E.  1071,  holding  that  burden  rests  upon  party  who  questions 
validity  of  statute  to  show  that  it  is  forbidden;  Knight  &  J.  Co.  v.  Miller,  172 
Ind.  50,  87  X.  E.  823,  18  Ann.  Cas.  1146,  holding  where  an  act  applies  to  and  is 
valid  as  to  complainants  such  complainants  cannot  be  heard  to  question  constitu- 
tionality of  act  in  a  manner  that  cannot  affect  them;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  v.  Montgomery,  152  Ind.  14,  69  L.R.A.  882,  71  Am.  St.  Rep.  301,  49  X.  E. 
582,  holding  that  if  an  act  is  valid  as  to  railroad  companies  a  railroad  company 
cannot  litigate  constitutionality  of  act  as  to  other  corporations;  Cram  v.  Chicago, 
B.  &  Q.  R.  Co.  85  Xeb.  594,  26  L.R.A.(X.S.)  1031,  123  X.  W.  1045,  holding  rail- 
road pre-existent  to  an  act  and  not  shown  to  be  affected  by  it  cannot  question  its 
validity. 

Act    unconstitutional    in    part    only. 

Cited  in  Hammer  v.  State,  173  Ind.  204,  24  L.R.A. (X.S.)  798,  140  Am.  St. 
Rep.  248,  89  X.  E.  850,  21  Ann.  Cas.  1034,  holding  where  an  act  is  valid  in  part 
and  separable  and  capable  of  being  executed  the  invalid  part  will  be  disre- 
garded. 

24  L.  R.  A.  483,  DICKSOX  v.  WALDRON,  135  Ind.  507,  41  Am.  St.  Rep.  440, 

34  X.  E.  506,  35  X.  E.  1. 
Master's   liability   for   employee's   torts. 

Cited  in  Efroymson  v.  Smith,  29  Ind.  App.  454,  63  X.  E.  328,  holding  owner 
liable  for  foreman  of  store  placing  customer,  wrongfully  accused  of  stealing, 
under  restraint;  Tyson  v.  Joseph  II.  Bauland  Co.  68  App.  Div.  315,  74  X.  Y. 
Supp.  59,  holding  proprietor  of  store  liable  for  act  of  store  detective,  also  special 
patrolman,  in  making  arrest;  Flora  v.  Russell,  138  Ind.  161,  37  X.  E.  593  (dis- 
senting opinion ) ,  majority  holding  railroad  not  liable  for  act  of  check  clerk  at 
freight  depot  in  procuring  search  warrant;  Walker  v.  Wehking,  29  Ind.  App.  73, 
63  X.  E.  128  (dissenting  opinion),  majority  denying  master's  liability  for  fore- 
man's sending  employee  to  work  in  dangerous  place;  Heggen  v.  Ft.  Dodge,  D.  M. 
&  S.  R.  Co.  150  Iowa,  318,  130  X.  W.  148,  holding  that  conductor  of  passenger 
train  in  suppressing  misconduct  of  passenger,  is  agent  of  company  for  whose 
conduct  railroad  is  liable;  Rand  v.  Butte  Electric  R.  Co.  40  Mont.  415,  107  Pac. 
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87,  holding  that  employer  of  one  who  acts  in  dual  capacity  of  employee  and 
special  peace  officer  cannot  escape  liability  for  his  wrongful  acts,  merely  because 
at  time  he  was  peace  officer;  Layne  v.  Chesapeake  &  0.  R.  Co.  66  W.  Va.  615,  67 
S.  E.  1103,  holding  that  special  officer  appointed  by  governor  for  police  duty  at 
instance  of  railroad,  is  prima  facie  public  officer,  for  whose  acts  company  is 
not  liable;  Texas  &  N.  0.  R.  Co.  v.  Parschs,  102  Tex.  160,  132  Am.  St.  Rep.  857, 
113  S.  W.  914,  holding  that  question  of  liability  for  acts  of  special  policeman  is 
to  be  determined  from  all  the  circumstances  and  facts  placed  in  evidence ;  Deck 
v.  Baltimore  &  0.  R.  Co.  100  Md.  185,  108  Am.  St.  Rep.  399,  59  Atl.  650,  holding 
question  whether  a  special  policeman  at  a  certain  time  is  acting  as  employee 
of  railroad  or  as  police  of  state  was  for  jury;  Clancy  v.  Barker,  71  Neb.  87,  69 
L.R.A.  650,  115  Am.  St.  Rep.  559.  98  N.  W.  440,  8  Ann.  Cas.  682,  holding  inn- 
keeper liable  for  injury  to  guest  by  servant  wantonly  firing  pistol;  Schmidt  v. 
New  Orleans  R.  Co.  116  La.  323,  7  L.R.A.  (N.S.)  175/40  So.  714,  holding  a  rail- 
road company  liable  for  a  wrongful  arrest  made  by  a  policeman  of  a  passenger 
of  a  street  car  under  instructions  of  conductor;  Hirst  v.  Fitchburg  &  L.  Street 
R.  Co.  196  Mass.  355,  82  N4.  E.  10,  holding  skating  rink  owner,  liable  for  act  of 
special  police  who  is  quelling  a  disturbance;  Samuel  v.  Wanamaker,  107  App. 
Div.  444,  95  N.  Y.  Supp.  270,  holding  proprietor  of  store  not  liable  for  an  illegal 
arrest  in  store  by  a  special  policeman  where  he  took  no  part  in  inducing  arrest; 
McKain  v.  Baltimore  &  0.  R.  Co.  65  W.  Va.  236,  23  L.R.A. (N.S.)  296,  131  Am, 
St.  Rep.  964,  64  S.  E.  18,  17  Ann.  Cas.  634,  holding  railroad  company  not 
liable  for  wrongful  arrest  by  a  special  policeman  where  act  for  which  arrest  is 
made  is  not  in  respect  to  railroad  company  or  its  property. 

Cited  in  footnotes  to  Paulton  v.  Keith,  54  L.R.A.  670,  which  denies  theater 
owner's  liability  for  manager  obstructing  service  of  process  on  actor;  Mc- 
Namara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486,  which  holds  exemplary  damages 
against  street  car  company  justified  by  conductor's  intentional  and  unjustified 
kicking  of  boy  attempting  to  board  car. 

Cited  in  notes  (37  L.R.A.  48)  on  which  of  two  or  more  persons  is  master  of 
another,  who  is  conceded  to  be  servant  of  one  of  them;  (1  L.R.A. (N.S.)  428) 
on  negligence  of  proprietor  of  place  of  entertainment,  injuring  visitor;  (4 
L.R.A. (N.S.)  486,  487,  496)  on  liability  for  malicious  act  of  servant  when  master 
owes  special  duty  to  party  injured;  (9  L.R.A. (X.S.)  476)  on  liability  of  master 
for  assault  growing  out  of  quarrel  commenced  while  employee  is  acting  within 
scope  of  employment;  (23  L.R.A. (N.S.)  292)  on  liability  of  employer  for  acts 
of  special  police  officer  appointed  by  public  authority. 

Distinguished  in  Healey  v.  Lothrop,  171  Mass.  264,  50  N.  E.  540,  denying  lia- 
bility of  one  paying  for  services  of  special  policeman  for  assault  by  him;  Markley 
v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687,  56  Atl.  999,  holding  arrest  by  employees 
of  mining  partnership,  of  one  suspected  of  having  fired  building,  long  after  com- 
mission of  the  crime,  not  within  scope  of  their  employment:  Adler  v.  White 
City  Constr.  Co.  147  111.  App.  22,  holding  corporation  not  liable  for  acts  of  special 
policeman  over  which  it  had  no  control  and  whose  duties  were  those  of  a  police- 
man only;  Clancy  v.  Barker,  69  L.R.A.  657,  66  C.  C.  A.  469,  131  Fed.  167, 
holding  an  innkeeper  not  liable  for  injury  to  a  guest  by  a  servant  firing  pistol 
when  beyond  the  scope  and  course  of  his  employment. 

Distinguished  in  effect  in  Sharp  v.  Erie  R.   Co.  90  App.  Div.  505,  85  N.  Y. 
Supp.  553,  denying  liability  of  railroad  company  for  shooting  by  employee,  who 
was  also  police  officer,  in  making  arrest  for  misdemeanor. 
Effect  of  insanity  on  competency  of  witnesses. 

Cited  in  note  (37  L.  R.  A.  428)  on  effect  of  insanity  on  competency  of  witnesses. 
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ce  as   n    question    for   jury. 

Cited  in  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  212,  30  L.R.A.  (N.S.) 
031,  140  Am.  St.  Rep.  470,  127  N.  W.  926,  holding  that  railroad's  liability  was 
for  jury  where  minor  who  was  really  but  not  apparently  trespasser,  claimed  to 
have  been  thrown  from  moving  train  by  brakeman;  Shortridge  v.  Scarritt  Estate 
Co.  145  Mo.  App.  302,  130  S.  W.  126,  holding  question  of  negligence  one  for  jury 
where  openings  in  elevator  shaft  were  left  so  that  boy  thrust  head  into  shaft. 

24  L.  R.  A.  489,  McILHINNY  v.  McILHINNY,  137  Ind.  411,  45  Am.  St.  Rep.  186, 

37  N.  E.  147. 
Rnle    in    Shelley's    Case. 

Cited  in  Bonner  v.  Bonner,  28  Ind.  App.  151,  62  N.  E.  497,  holding  devise  to 
daughter  during  natural  life,  and  to  heirs  in  fee  after  her  death,  vest?  fee  in  her; 
Williams  v.  Hedrick,  37  C.  C.  A.  554,  96  Fed.  660,  holding  conveyance  to  one  for 
life,  and  remainder  to  children  if  any  surviving,  not  within  rule  in  Shelley's 
Case;  Wescott  v.  Binford,  104  Iowa,  652,  65  Am.  St.  Rep.  530,  74  N.  W.  18, 
holding  rule  in  Shelley's  Case  not  applicable  to  devise  defeating  testator's  inten- 
tion; Granger  v.  Granger,  147  Ind.  101,  36  L.  R.  A.  190,  footnote  p.  186,  44  X.  E. 
189,  holding  rule  in  Shelley's  Case  not  applicable  to  devise  to  one  for  life,  and 
after  his  death  to  heirs  of  his  body,  if  any  survive  him,  with  devise  over  other- 
wise; Kesterson  v.  Bailey,  35  Tex.  Civ.  App.  238,  80  S.  W.  97,  holding  that  the 
rule  in  Shelley's  case  will  not  be  allowed  to  override  the  manifest  and  clearly 
expressed  intention  of  testator;  Doyle  v.  Andis,  127  Iowa,  59,  69  L.R.A.  963, 
102  N.  W.  177,  4  Ann.  Cas.  18  (dissenting  opinion),  on  abolition  by  courts  of 
rule  in  Shelley's  case. 

Cited  in  footnotes  to  Glover  v.  Condell,  35  L.R.A.  360,  which  holds  ownership 
of  fund,  subject  to  limitation,  given  by  bequest  to  son,  and  over,  in  case  of  death 
without  living  heirs;  Wood  v.  Fleetwood,  67  L.R.A.  445,  which  holds  fee  simple 
vested  in  children  under  provision  in  will  that  five  years  after  life  tenant's 
death  they  shall  procure  the  property  to  be  divided  between  them;  Doyle  v. 
Andis,  69  L.R.A.  95o,  which  holds  fee  simple  vested  in  first  taker  by  conveyance 
to  one  "during  his  natural  life  and  then  to  his  heirs." 

Cited  in  note  (29  L.R.A.  (N.S.)  975,  1087,  1105,  1133,  1162)  on  rule  in  Shelley's 
case. 

Distinguished  in  Waters  v.  Lyon,  141  Ind.  174,  40  N.  E.  662,  holding  convey- 
ance to  certain  persons  "during  natural  lives,  and  at  their  death  to  their  heirs," 
vests  estate  in  fee. 

24  L.  R.  A.  492,  PEOPLE  ex  rel.  GERMAN  INS  CO.  v.  WILLIAMS,  145  111.  573, 

36  Am.  St.  Rep.  514,  33  N.  E.  849. 
Duties   of   public   officers. 

Cited  in  Anderson  v.  Schubert,  55  111.  App.  229,  holding  clerk  cannot  be  com- 
pelled to  docket  appeal  without  payment  of  fees;  Nagle  v.  Wakey,  161  111.  392, 
43  N.  E.  1079,  Affirming  59  111.  App.  204,  denying  liability  for  defective  highway, 
of  commissioners  expending  resources  in  good  faith;  Ballinger  v.  McLaughlin, 
22  S.  D.  210,  116  N.  W.  70;  Ledgerwood  v.  Pitts,  122  Tenn.  611,  125  S.  W.  1036,— 
holding  that  compulsory  primary  election  law  requiring  payment  of  fees  as  con- 
dition of  becoming  candidate,  is  unconstitutional;  Hoy  v.  State,  168  Ind.  521,  81 
N.  E.  509,  11  Ann.  Cas.  944,  holding  that  voters  in  electing  a  candidate  to  office 
have  a  right  to  assume  that  he  will  free  himself  of  all  disabilities,  before  assuming 
duties;  Earlville  v.  Radley,  141  111.  App.  366,  sustaining  authority  of  city  council 
to  enact  an  ordinance  fixing  penalty  for  failure  of  a  member  to  attend  meeting. 
Johnson  v.  Grand  Forks  County,  18  N.  D.  374,  125  Am.  St.  Rep.  662,  113  N.  W. 
L.R.A.  Au.  Vol.  III.—  80. 
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1073,  holding  invalid  a  statute  requiring  payment  of  fees  for  printing  the  names 
on  ballots  of  candidates  on  the  official  primary  election  ballot  larger  than  neces- 
sary to  meet  cost  of  printing;  Neville  v.  Viner,  115  111.  App.  36G;  People  ex  rel. 
Breckon  v.  Chicago  Election  Comrs.  221  111.  21,  77  N.  E.  32],  5  Ann  Cas.  562,— 
on  duty  of  one  elected  to  office  to  serve;  Nome  v.  Rice,  3  Alaska,  605,  holding 
that  a  resignation  must  be  accepted  before  party  is  relieved  from  official  duty; 
State  ex  rel.  Royse  v.  Superior  Ct.  46  Wash.  622,  12  L.R.A.  (N.S.)  1013,  123  Am. 
St.  Rep.  948,  91  Pac.  4,  13  Ann.  Cas.  870,  holding  an  acceptance  necessary  to 
complete  a  resignation;  State  ex  rel.  Ryan  v.  Murphy,  30  Nev.  435,  18  L.R.A. 
(N.S.)  1219,  97  Pac.  720  (dissenting  opinion),  on  effect  of  a  resignation  not 
accepted. 
Mandamus  to  compel  performance  of  public  duties. 

Cited  in  Atty.  Gen.  v.  Taggart,  66  N.  H.  372,  29  Atl.  1027,  granting  mandamus 
to  compel  president  of  senate  to  exercise  governor's  powers  during  latter's  dis- 
ability. 

Cited  in  notes    (31  L.R.A.  342)    on  mandamus  to  compel  surrender  of  office; 
(16  Eng.  Rul.  Cas.  782)   as  to  when  mandamus  will  be  granted. 
]Yecessity    of    demand    before    application    for    mandamus. 

Cited  in  Highway  Comrs.  v.  Jackson,  165  111.  23,  45  N.  E.  1000,  Affirming  61 
111.  App.  382,  holding  demand  that  commissioners  obey  supervisor's  order  unneces- 
sary before  petitioning  for  mandamus. 

24  L.  R.  A.  498,  STATE  v.  CORBETT,  57  Minn.  345,  4  Inters.  Com.  Rep.  694,  59 

N.  W.  317. 
Validity  of  regulations  of  business. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  97,  126  N.  W.  527, 
holding  that  legislature  may  impose  special  restrictions  regulating  sale  of  one 
class  of  commodities,  unless  beyond  doubt  no  substantial  conditions  or  usages 
of  trade  differentiate  that  class  from  others;  State  v.  Chicago,  M.  &  St.  P.  R. 
Co.  114  Minn.  129,  33  L.R.A.  (N.S.)  498,  130  N.  W.  545,  Ann.  Cas.  1912  B,  1030, 
holding  that  ordinance  prohibiting  use  of  soft  coal  in  yard  engines  in  city, 
•which  causes  emission  of  dense  smoke,  is  proper  exercise  of  police  power;  St. 
Paul  v.  Schleh,  101  Minn.  427,  118  Am.  St.  Rep.  638,  112  N.  W.  532,  on  the 
validity  of  an  ordinance  regulating  the  establishment  of  wood  yards  in  residence 
portions  of  a  city. 

Cited  in  notes  (32  L.R.A. (N.S.)  639)  on  delegation  of  power  to  regulate 
carriers;  (78  Am.  St.  Rep.  266)  on  acts  which  legislature  may  declare  criminal. 
—  Regulation  of  sale  of  passage  tickets. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  McConnell,  82  Fed.  85,  sustaining 
injunction  against  sale  by  ticket  brokers  of  special,  nontransferable  excursion 
tickets;  Allardt  v.  People,  197  111.  508,  64  N.  E.  533,  and  Jannin  v.  State,  42 
Tex.  Crim.  Rep.  640,  53  L.  R.  A.  351,  footnote  p.  349,  96  Am.  St.  Rep.  821,  51 
S.  W.  1126,  holding  statute  against  sale  of  passage  tickets  by  other  than  author- 
ized agent  constitutional ;  Com.  v.  Keary,  14  Pa.  Super.  Ct.  587,  holding  statute 
against  ticket  brokerage  constitutional ;  People  ex  rel.  Tyroler  v.  City  Prison, 
157  N.  Y.  125,  43  L.  R.  A.  268,  footnote  p.  264,  68  Am.  St.  Rep.  763,  51  N.  E. 
1006,  Reversing  26  App.  Div.  234,  50  N.  Y.  Supp.  56,  denying  validity  of  statute 
prohibiting  other  than  duly  appointed  agents  from  acting  as  ticket  brokers; 
People  v.  Peace,  3  111.  C.  C.  76,  holding  that  statute  making  it  unlawful  for  any 
person  not  authorized  by  railroad  to  sell  railroad  tickets,  is  not  valid  exercise 
of  police  power;  Munson  v.  Colorado  Springs,  35  Colo.  509,  6  L.R.A. (N.S.)  435, 
84  Pac.  683,  9  Ann.  C~s.  970,  on  the  constitutionality  of  an  ordinance  regulating 
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the  licensing  of  ticket  brokers;  Chicago  v.  Openheim,  229  111.  317,  82  N.  E.  294, 
11  Ann.  Cas.  554,  holding  that  an  ordinance  prohibiting  the  sale  and  gift  of  a 
street  car  transfer  is  constitutional;  State  v.  Manford,  97  Minn.  174,  106  N.  W. 
907,  holding  an  act  to  regulate  the  sale  and  redemption  of  transportation  tickets 
valid;  State  v.  Thompson,  47  Or.  501,  4  L.R.A.  (N.S.)  485,  84  Pac.  476,  8 
Ann.  Cas.  646,  holding  a  law  prohibiting  ticket  scalping  is  constitutional;  Sam- 
uelson  v.  State,  116  Tenn.  489,  115  Am.  St.  Rep.  805,  95  S.  W.  1012,  holding  an 
act  prohibiting  traffic  in  nontransferable  signature  passenger  tickets  is  constitu- 
tional; Re  O'Neill,  41  Wash.  180,  3  L.R.A.(N.S.)  561,  83  Pac.  104,  6  Ann.  Cas. 
869,  holding  that  law  regulating  the  sale  of  railway  transportation  tickets  was 
valid. 

Cited  in  footnote  to  Schubach  v.  McDonald,  65  L.R.A.  136,  which  holds  that 
ticket  broker  purchasing  nontransferable  ticket  cannot  complain  on  being  for- 
bidden to  transfer  the  same. 

Cited  in  notes   (24  L.R.A.  152)    on  statutes  against  ticket  brokerage  or  scalp- 
ing;   (96  Am.  St.  Rep.  829,  830,  832,  833)   on  power  of  state  to  control  sale  and 
use  of  passenger  tickets, 
—  Law  limiting  time  of  use  of  tickets. 

Cited  in  Ex  parte  Hughes,   50  Tex.   Crim.  Rep.  618,   100  S.  W.  160,  on  the 
question  as  to  whether  a  ticket  can  be  absolutely  forfeited  if  the  party  purchasing 
it  does  not  see  fit  to  use  it. 
When   statute   unconstitutional. 

Cited  in  State  v.  Harrington,  68  Vt.  637,  34  L.  R.  A.  104,  35  Atl.  515,  holding 
law  cannot  be  declared  unconstitutional  as  violating  spirit  of  Constitution. 

24  L.  R.  A.  502,  STATE  v.  GLADSON,  57  Minn.  385,  59  N.  W.  487. 

Affirmed  in  Gladson  v.  Minnesota,  166  U.  S.  430,  41  L.  ed.  1065,  17  Sup.  Ct. 
Rep.  627. 
Subjection    to    police    power   of    instruments    of    interstate    commerce. 

Cited  in  footnotes  to  Burrows  v.  Delta  Transp.  Co.  29  L.R.A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood; 
Central  Stockyards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.R.A.  213,  which  holds  that 
state  cannot  require  delivery  of  interstate  freight  by  one  carrier  to  another 
within  its  borders  in  order  that  it  may  reach  a  particular  depot. 

Cited  in  note  (54  L.  ed.  U.  S.  971)  on  state  regulation  of  stops  of  interstate 
passenger  and  mail  trains. 

24  L.  R.  A.  504,  UNION  CENT.  L.  INS.  CO.  v.  CHOWNING,  86  Tex.  654,  26 

S.  W.  982. 
Constitutionality    of    statutes    permitting    recovery    of    attorney's    fees. 

Followed  in  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App.  462,  28 
S.  W.  117;  Fidelity  &  C.  Co.  v.  Allibone,  15  Tex.  Civ.  App.  180,  39  S.  W.  632; 
Kansas  Mut.  L.  Ins.  Co.  v.  Coalson,  22  Tex.  Civ.  App.  73,  54  S.  W.  388 ;  Washing- 
ton L.  Ins.  Co.  v.  Gooding,  19  Tex.  Civ.  App.  496,  49  S.  W.  123;  Fidelity  Mut. 
Life  Asso.  v.  Mettler,  185  U.  S.  325,  46  L.  ed.  932,  22  Sup.  Ct.  Rep.  662;  Mer- 
chants' Life  Asso.  v.  Yoakum,  39  C.  C.  A.  68,  98  Fed.  251;  New  York  L.  Ins. 
Co.  v.  Orlopp,  25  Tex.  Civ.  App.  290,  61  S.  WT.  336, —  upholding  constitutionality 
of  act  permitting  recovery  of  attorney's  fees  and  12  per  cent  damages  from 
insurance  companies. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  87  Tex.  22,  26  S.  W.  985,  holding 
act  permitting  recovery  of  attorneys'  fees  in  suits  against  railway  corporations 
•constitutional;  Dell  v.  Marvin,  41  Fla.  228,  45  L.  R.  A.  203,  79  Am.  St.  Rep. 
171,  26  So.  188,  holding  provision  allowing  attorney's  fees  to  plaintiff  foreclosing 
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mechanic's  lien  constitutional;  Terre  Haute  &  L.  R.  Co.  v.  Salmon,  161  Ind.  139, 
67  X1.  E.  918,  holding  statute  authorizing  recovery  of  attorney's  fees  in  addition 
to  value  of  fence  constructed  by  land  owner  along  railroad  right  of  way  con- 
stitutional; Pyramid  Land  &  Stock  Co.  v.  Pierce,  30  Xev.  248,  95  Pac.  210, 
sustaining  a  statute  providing  for  an  attorney's  fee  in  favor  of  party  recovering; 
damages  for  unlawful  grazing  of  stock;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.. 
Taber,  168  Ind.  423,  77  X.  E.  740,  11  Ann.  Cas.  808,  sustaining  an  act  provid- 
ing for  the  recovery  of  attorney's  fees  in  collection  of  a  street  assessment ,- 
Arkansas  Ins.  Co.  v.  McManus,  86  Ark.  121,  110  S.  W.  797,  sustaining  a  statute- 
allowing  taxation  of  an  attorney's  fees  as  costs  in  an  action  on  a  fire  insurance 
policy. 

Cited  in  footnotes  to  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  55  L.  R.  A.  263, 
which  sustains  requirement  for  payment  of  attorney's  fee  on  successful  appeal 
by  land  owner  from  award  in  eminent  domain;  Atkinson  v.  Woodmansee,  64 
L.  R.  A.  325,  holding  statute  authorizing  recovery  of  attorney's  fees  upon  en- 
forcement of  mechanic's  lien  unconstitutional ;  Hartford  Fire  Ins.  Co.  v.  Red- 
ding, 67  L.R..A.  518,  58},  which  upholds  provisions  for  recovery  of  attorneys" 
fees  in  certain  cases  against  insurance  companies. 

Cited  in  notes    (17  L.R.A.  (X.S.)    912;    79  Am.  St.  Rep.  180)    on  constitution- 
ality of  statutes  allowing  attorney's  fee;    (47  L.  ed.  U.  S.  823)    on  unconstitu- 
tional inequality  or  discrimination  in  statutes  allowing  attorney's  fees. 
Requirement    that    all    courts    be    open. 

Cited  in  footnote  to  State  ex  rel.  Bragg  v.  Rogers,  32  L.  R.  A.  520,  which  holds 
valid,  act  requiring  county  board  of  revenue  to  act  in  private. 
Constitutional  guaranty  of  free  justice. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  Pass.  R.  Co.  42  L.  R.  A.  363,  whiclr 
sustains  order  staying  all  further  proceedings  in  action  till  costs  of  appeal  are 
paid. 
Assignment    of    error. 

Cited  in  Morgan  v.  Butler,  23  Tex.  Civ.  App.  474,  56  S.  W.  689,  and  Cammack 
v.  Rogers,  96  Tex.  460,  73  S.  W.  795,  holding  assignment  of  error  embracing  more 
than  one  proposition  improper;  Holton  v.  Gtalveston,  H.  &  S.  A.  R.  Co.  31  Tex. 
Civ.  App.  130,  71  S.  W.  ^08,  holding  assignment  of  error  complaining  of  several 
different  matters,  without  segregating  particular  errors  complained  of,  in- 
sufficient; Pecos  &  X.  T.  R.  Co.  v.  Ball,  51  Tex.  Civ.  App.  636,  114  S.  W.  403, 
holding  that  assignment  of  error  is  not  entitled  to  consideration  where  it  pre- 
sents more  than  one  distinct  proposition,  without  specifying  error. 
Defiiiiteness  of  question  to  be  certified. 

Cited  in  note   (31  L.  R.  A.  397)  on  definiteness  of  question  to  be  certified. 
legislative    classifications. 

Cited  in  Monteleone  v.  Seaboard  F.  &  M.  Ins.  Co.  126  La.  815,  52  So.  1032;. 
holding  that  exercise  of  discretion  of  legislature  in  classification  of  business 
occupations  cannot  be  interfered  with  so  long  as  constitutional  limits  are  not 
overstepped;  Supreme  Lodge  United  Benev.  Asso.  v.  Johnson,  98  Tex.  5,  81  S. 
W.  18,  holding  that  legislature  may  classify  persons,  organizations  and  corpo- 
rations according  to  their  business  and  apply  different  rules  to  each. 
Validity  of  statutes  as  to  penalties. 

Cited  in  footnote  to  Cigar  Makers'  International  Union  v.  Goldbert,  70  L.R.A. 
156,  which  holds  that  due  process  of  law  as  to  legal  penalties  requires  legis- 
lative body  to  prescribe  amount  of  penalty  or  some  definite  standard  for  fixing 
amount  or  that  such  amount  be  determined  in  judicial  proceeding  against  of- 
fender. 
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"Waiver    of    forfeiture    of    policy. 

Cited  in  Marshall  v.  Missouri  State  L.  Ins.  Co.  148  Mo.  App.  678,  129  S.  W. 
40,.;holcling  that  forfeiture  of  insurance  policy  for  nonpayment  of  premium  notes 
was  not  waived  because  company  tried  to  collect  notes. 

24  L.  R.  A.  507,  SXODDY  v.  BOLEN,  122  Mo.  479,  24  S.  W.  142,  25  S.  W.  932. 
Reservation    in    deeds. 

Cited  in  Harris  v.  Cobb,  49  W.  Va.  356,  38  S.  E.  559,  construing  reservation  in 
•deed  of  one  half  usual  royalty  of  one  eighth  of  petroleum  as  reserving  title  to 
one  sixteenth  of  oil ;  Porter  v.  Kansas  City  &  N.  Connecting  R.  Co.  103  Mo.  App. 
430,  77  S.  W.  582,  holding  railroad  granted  land  with  reservation  of  right  of 
•way,  without  right  to  maintain  ditch  or  platform  interfering  therewith. 

Cited  in  note   (136  Am.  St.  Rep.  691)   on  reservations  or  exceptions  in  deeds. 

Distinguished  in   Dozier  v.  Toalson,   180  Mo.  553,   103   Am.  St.   Rep.  586,   79 
S.   \V.  420,  holding  a  provision  in  a  deed  conveying  by  general  warranty  a  lot 
•'excepting  and  reserving  the  uses,  rents  and  profits"  during  grantor's  life  to  be 
&  reservation. 
Effect    of    deed    Itounded    on    highway. 

Cited  in  Thomas  v.  Hunt,  134  Mo.  399,  32  L.  R.  A.  859,  35  S.  W.  581;  Grant 
v.  Moon,  128  Mo.  48,  30  S.  W.  328;  Overland  Mach.  Co.  v.  Alpenfels,  30  Colo.  172, 
69  Pac.  574, —  holding  grant  bounded  upon  highway  carries  fee  to  center;  Scudder 
v.  Detroit,  117  Mich.  80,  75  N.  W.  286,  holding  grantee  of  lands  bounded  on 
alley,  where  reversion  reserved  to  platter  or  assigns,  takes  fee;  Union  Elevator 
€o.  v.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo.  366,  36  S.  W.  1071,  holding 
.abutter  owns  fee  to  center  of  street,  subject  to  public  easement;  Carter  v.  Foster, 
145  Mo.  396,  47  S.  W.  6,  holding  city's  interest  in  streets  limited  to  public  use; 
Walker  v.  Sedalia,  74  Mo.  App.  75,  holding  abutter  may  recover  for  shade  trees 
in  street  destroyed  by  change  of  grade;  Wiess  v.  Goodhue,  46  Tex.  Civ.  App.  149, 
102  S.  W.  793.  holding  that  a  conveyance  of  abutting  land  conveys  to  center  of 
highway;  Sikes  v.  St.  Louis  &  S.  F.  R.  Co.  127  Mo.  App.  236,  105  S.  W.  700, 
•on  a  conveyance  of  fee  as  extending  to  center  of  highway  if  interest  of  owner 
extends  that  far. 

Cited  in  footnote  to  Crocker  v.  Getting,  33  L.  R.  A.  245,  which  holds  no  part 
oi  passageway  included  in  grant  of  land  "bounded  by"  such  passageway. 
Conveyance  of  minerals,   in  place. 

Cited  in  Gordon  v.  Park,  219  Mo.  613,  117  S.  W.  1163,  holding  that  coal  may 
be  conveyed  separate  from  surface;  Manning  v.  Kansas  &  T.  Coal  Co.  181  Mo. 
.377,  81  S.  W.  140.  holding  coal  under  land  to  be  subject  to  grant. 

Cited  in  note  (8  L.R.A.  (N.S.)  424)  on  right  to  mineral  under  surface  of  street 
or  highway  where  fee  is  in  public. 
Dedication    of   land. 

Cited  in  Gaskins  v.  Williams,  235  Mo.  572,  35  L.R.A.  (N.S.)  609,  139  S.  W. 
117,  holding  that  dedication  on  duly  recorded  plat  of  town,  by  owner  of  land,  of 
certain  block,  to  county  for  "court  house  purpose,"  was,  under  statute  for  that 
purpose  and  no  other;  Hill  v.  Hopson,  150  Mo.  App.  617,  131  S.  W.  357,  holding 
that  under  statute  plat  is  sufficient  conveyance  to  vest  title  of  streets  in  county, 
where  land  in  unincorporated  town  was  platted  and  plat  properly  recorded. 

24  L.  R.  A.  516,  LOCKWOOD  v.  WABASH  R.  CO.  122  Mo.  86,  43  Am.  St.  Rep. 

547,  26  S.  W.  698. 
Iliuliis   of   pnlilic   in   street. 

Cited  in  State  ex  rel.  St.  Louis  Underground  Service  Co.  v    Murphy,  134  Mo. 
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562,  34  L.  R.  A.  374,  56  Am.  St.  Rep.  515,  31  S.  W.  784,  holding  ordinance  grant- 
ing right  to  occupy  space  under  street  for  subway,  to  exclusion  of  other  public 
uses,  void;  Pennsylvania  Co.  v.  Chicago,  181  111.  310,  53  L.  R.  A.  231,  54  X*  E. 
825  (dissenting  opinion),  majority  holding  municipal  authorities  may  establish 
hack  stands  in  front  of  railroad  depots;  Knapp,  S.  &  Co.  v.  St.  Louis,  153  Mo. 
573,  55  S.  W.  104,  holding  abutter  not  suffering  special  injury  cannot  enjoin 
vacation  of  street  by  city;  Burnes  v.  St.  Joseph,  91  Mo.  App.  495,  holding  mu- 
nicipality allowing  hydrant  to  constitute  obstruction  in  street  liable  to  one  in- 
jured; State  ex  rel.  Schade  Brewing  Co.  v.  Superior  Ct.  62  Wash.  114,  113  Pac. 
576,  holding  that  city  cannot  grant  railroad  right  to  use  material  portion  of 
street  to  exclusion  of  public;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Muncie  &  P. 
Traction  Co.  174  Ind.  180,  91  X.  E.  600,  holding  that  permission  may  be  given 
interurban  railroad  to  operate  cars  upon  city  streets,  but  such  grant  must  be 
restricted  to  carriage  of  persons  and  such  property  as  is  usually  carried ; 
McFall  v.  St.  Louis,  232  Mo.  728,  33  L.R.A.(N.S.)  475,  135  S.  W.  51,  holding 
that  city  has  no  authority  to  authorize  hack  drivers  to  stand  their  vehicles  upon 
street  in  front  of  abutting  private  property,  thereby  obstructing  ingress  or 
egress;  Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  212,  36  L.R.A. 
(N.S. )  854,  89  X.  E.  885,  holding  that  grant  to  railroad  of  right  to  use  street 
is  upon  implied  condition  that  such  use  shall  not  destroy  proper  use  thereof  by 
public;  Seibert  v.  Missouri  P.  R.  Co.  188  Mo.  673,  70  L.R.A.  79,  87  S.  W.  995; 
Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  130,  5  L.R.A. (X.S.)  200,  88  S.  W.  648,— 
on  lack  of  power  of  municipality  to  deprive  public  of  right  to  travel  on  a  street  -, 
Kansas  City  v.  Hyde,  196  Mo.  508,  7  L.R.A. (X.S.)  643,  113  Am.  St.  Rep.  766r 
96  S.  W.  201,  holding  that  the  power  of  eminent  domain  will  not  be  exercised  to 
open  a  street  for  benefit  of  a  private  business  enterprise. 

Cited  in  notes    (106   Am.   St.  Rep.  241)    on  practical  appropriation  of  whole 
street;    (125  Am.  St.  Rep.  345)   on  grant  by  city  of  right  to  use  streets  and  side- 
walks for  private  purpose. 
RiKhtn    of    railroad*    in    gtreetM. 

Cited  in  Schulenburg  &  B.  Lumber  Co.  v.  St.  Louis,  K.  &  X.  W.  R.  Co.  129  Mo. 
460,  31  S.  W.  796,  enjoining  construction  of  railroad  in  street  already  nearly 
filled  by  tracks;  Corby  v.  Chicago,  R.  I.  &  P.  R.  Co.  150  Mo.  465,  52  S.  W.  282, 
and  Sherlock  v.  Kansas  City  Belt  R.  Co.  142  Mo.  184,  64  Am.  St.  Rep.  551,  43 
S.  W.  629,  enjoining  construction  of  railroad  in  alley,  monopolizing  use;  Brown 
v.  Chicago  G.  W.  R.  Co.  137  Mo.  536,  38  S.  W.  1099,  sustaining  city's  power  to 
grant  right  to  lay  railroad  tracks  in  street,  not  destroying  use  as  thoroughfare; 
Grand  Ave.  R.  Co.  v.  Citizen's  R.  Co.  148  Mo.  u72,  50  S.  W.  305,  holding  ex- 
clusive right  to  use  street  cannot  be  granted  to  street  car  company:  Ruckert  v. 
Grand  Ave.  R.  Co.  163  Mo.  278,  63  S.  W.  814,  holding  abutter  cannot  enjoin  con- 
struction of  street  railroad  without  showing  special  damage;  Watson  v.  Robber- 
son  Ave.  R.  Co.  69  Mo.  App.  552,  and  Knapp,  S.  &  Co.  v.  St.  Louis  Transfer  R. 
Co.  126  Mo.  37,  28  S.  W.  627,  enjoining  construction  of  railroad  in  street,  unrea- 
sonably interfering  with  abutter's  right  of  access;  Hulett  v.  Missouri,  K.  &  T.  R. 
Co.  80  Mo.  App.  90,  sustaining  abutter's  right  to  recover  damages  from  rail- 
road changing  grade  of  street;  Africa  v.  Knoxville.  70  Fed.  738,  raising,  without 
deciding,  question  whether  franchise  to  street  railway  to  occupy  streets  with 
double  track  repealable;  De  Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179 
Mo.  708,  64  L.  R.  A.  964,  101  Am.  St.  Rep.  524,  79  S.  W.  386,  holding  abutter 
entitled  to  compensation  for  construction  of  elevated  track,  although  fee  to  street 
is  in  public;  Foudry  v.  St.  Louis,  I.  M.  &  S.  R.  Cd  130  Mo.  App.  116,  109  S. 
W.  80,  holding  that  in  determining  whether  railroad  in  a  street  is  an  obstruc- 
tion that  amount  of  traffic  on  street  and  amount  of  inconvenience  are  elements, 
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to  be  discovered;  Morie  v.  St.  Louis  Transit  Co.  116  Mo.  App.  24,  91  S.  W.  962; 
Pepper  v.  Union  R.  Co.  113  Tenn.  50,  85  S.  W.  864;  State  ex  rel.  Titus  v.  Wabash 
R.  Co.  206  Mo.  261.  103  S.  W.  1 137.— holding  that  city  has  no  authority  to  give 
right  to  operate  a  railroad  on  a  street  where  operation  will  destroy  use  of  street; 
Donner  v.  Metropolitan  Street  R.  Co.  133  Mo.  App.  535,  113  S.  W.  669,  on  same 
point;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Warnum.  42  Ind.  App.  189,  82  X.  E. 
934.  holding  that  a  city  council  has  no  power  to  grant  to  a  railroad  company  the 
exclusive  right  to  use  a  public  street:  St.  Louis  v.  Terminal  R.  Co.  211  Mo.  390, 
109  S.  W.  641.  on  authority  of  city  to  grant  a  railroad  use  of  street. 

Cited  in  footnote  to  Chicago  G.  W.  R.  Co.  v.  First  M.  E.  Church,  50  L.  R,  A. 
488,  which  holds  water  tank  in  street,  and  station  at  which  bells  constantly  rung 
and  whistles  blown,  within  few  rods  of  church,  a  nuisance. 

Distinguished  in  Placke  v.  Union  Depot  R.  Co.  140  Mo.  637,  41  S.  W.  915, 
denying  injunction  against  construction  of  street  railway  not  preventing  current 
public  use  of  highway:  Xagel  v.  Lindell  R.  Co.  167  Mo.  97,  66  S.  W.  1690,  denying 
injunction  against  construction  of  street  railway  where  width  of  street  not  al- 
leged. 
Remedy  "(There  railroad  has  appropriated  street. 

Cited  in  Zimmerman  v.  Metropolitan  Street  R.  Co.  154  Mo.  App.  301,  134  S. 
W.  40,  holding  that  abutter's  right  to  ingress  and  egress  to  and  from  street  will 
be  protected  in  equity;  Seibel-Suessdorf  Copper  &  I.  Mfg.  Co.  v.  Manufacturers' 
R.  Co.  230  Mo.  86,  130  S.  W.  288,  denying  injunction  against  laying  single  track 
of  steam  railroad  in  street  upon  ground  that  it  is  nuisance  where  distance  from 
either  rail  to  curb  is  ten  feet  and  six  inches  and  where  abutter's  property  is  not 
materially  injured;  Donner  v.  Metropolitan  Street  R.  Co.  133  Mo.  App.  533,  113 
S.  \V.  669,  holding  that  abutter  cannot  recover  for  injury  caused  by  proper  main- 
tenance of  spur  track  to  connect  main  track  with  barns;  Swinhart  v.  St.  Louis 
&  Suburban  R.  Co.  207  Mo.  435,  105  S.  W.  1043,  holding  injunction  proper  remedy 
where  railway  has  laid  tracks  in  street  and  is  appropriating  highway. 

Cited  in  notes  (28  L.R.A.  (N.S.)  1086)  on  preventive  remedy  of  nonconsent- 
ing  abutting  owner  where  use  of  highway  for  street  railway  authorized  by  pub- 
lic; (36  L.R.A. (N.S.)  707,  773,  774)  on  abutter's  right  to  compensation  for 
railroads  in  streets. 

24  L.  R  A.  521,  WEBSTER  v.  FITCHBURG  R.  CO.  161  Mass.  298,  37  N.  E.  165. 
"When  person  becomes  passenger. 

Cited  in  Illinois  C.  R.  Co.  v.  Treat,  75  111.  App.  340,  holding  purchaser  of  ticket 
passing  through  turnstile  onto  depot  platform,  passenger;  Chicago  &  N.  W.  R. 
Co.  v.  Weeks,  99  111.  App.  525,  holding  person  taking  short  cut  across  tracks  to 
depot  not  passenger;  Jones  v.  Boston  &  M.  R,  Co.  163  Mass.  246,  39  N.  E.  1019, 
holding  person  with  ticket  attempting  to  board  train  at  station  at  which  it  only 
stops  to  discharge  passengers,  not  passenger;  Chicago  &  E.  I.  R,  Co.  v.  Jennings. 
190  111.  485,  54  L.  R.  A.  831,  footnote  p.  827,  60  N.  E.  818,  holding  one  with  ticket. 
crossing  tracks  on  highway  to  board  train  on  further  track,  not  passenger;  Phil- 
lips v.  Southern  R,  Co.  124  N.  C.  126,  45  L.  R.  A.  164,  footnote  p.  163,  32  S.  E. 
388,  holding  one  coming  to  station  with  intent  to  take  next  train,  passenger;  Illi- 
nois C.  R,  Co.  v.  O'Keefe,  168  111.  120,  39  L.  R.  A.  150,  footnote  p.  148,  61  Am. 
St.  Rep.  68,  48  N.  E.  294,  holding  person  with  free  pass,  getting  on  front  plat- 
form of  baggage  car  after  train  in  motion,  not  passenger;  Creech  v.  Charleston 
&  W.  C.  R.  Co.  66  S.  C.  538,  45  S.  E.  86,  holding  person  attempting  to  board  mov- 
ing train  at  crossing  not  entitled  to  care  due  passenger,  and  referring  with  ap- 
proval to  annotation  in  24  L.  R.  A.  521 ;  Citizens  Street  R.  Co.  v.  Jolly,  161  Ind. 
87,  67  N.  E.  935,  holding  person  in  waiting  to  take  street  car  at  point  where  car 
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usually  receives  passenger,  and  attempting  to  get  on  when  car  stops,  passenger ; 
Moore  v.  Atchison,  T.  &  S.  F.  R.  Co.  26  Okla.  691.  110  Pac.  1059,  holding  rail- 
road liable  for  injury  to  person  who  was  ejected  for  nonpayment  of  fare,  but 
who  upon  attempting  to  re-enter  car  was  willfully  assaulted  by  brakeman; 
Piper  v.  Boston  &  M.  R.  Co.  75  X.  H.  238.  72  Atl.  1024.  holding  that  servant  of 
express  company  engaged  in  master's  business  in  train  shed  is  not  passenger; 
Mitchell  v.  Augusta  &\  R.  Co.  87  S.  C.  381,  31  L.R.A.  (X.S.)  445,  69  S.  E.  664, 
to  the  point  that  person  does  not  become  passenger  where  car  had  passed  flag 
station  before  his  arrival;  Alabama  City,  G.  &  A.  R.  Co.  v.  Bates,  149  Ala.  490, 
43  So.  98,  holding  that,  party  must  signify  his  intention  to  take  passage  either 
by  words  or  conduct  and  those  in  charge  of  car  must  assent  to  his  becoming  a 
passenger;  Radley  v.  Cohimbia  R.  Co.  44  Or.  337,  75  Pac.  212,  1  Ann.  Cas.  447, 
holding  that  engineer  has  no  authority  to  accept  one  as  a  passenger  on  the 
ongine;  Southern  R.  Co.  v.  Rosenheim,  1  Ga.  App.  769,  58  S.  E.  81,  holding  the 
mere  fact  of  purchasing  of  a  ticket  does  not  make  one  a  passenger;  Southern 
R.  Co.  v.  Johnson,  144  Ala.  363,  113  Am.  St.  Rep.  48,  39  So.  376,  holding  one 
running  to  board  a  moving  train  not  a  passenger;  Gregg  v.  Northern  P.  R.  Co. 
49  Wash.  192,  94  Pac.  911,  holding  one  intending  to  take  passage  attempting  to 
<?ross  track  to  reach  platform  and  is  struck  by  train  not  a  passenger ;  Karr  v. 
Milwaukee  Light,  Heat  &  Traction  Co.  132  Wis.  667,  13  L.R.A.(X.S.)  287.  122  Am. 
St.  Rep.  1017,  113  X.  W.  62,  holding  one  signaling  an  electric  car  for  purpose  of 
taking  passage  when  motorman  responds  to  signal  becomes  a  passenger  also  citing 
annotation  to  this  point;  Du  Bose  v.  Atlantic  Coast  Line  R.  Co.  81  S.  C.  279, 
62  S.  E.  255,  holding  one  purchasing  ticket  and  leaving  premises  ceases  to  be- 
come a  passenger  until  he  again  presents  himself  for  transportation;  St.  Louis 
Southwestern  R.  Co.  v.  Wainwright,  82  C.  C.  A.  16,  152  Fed.  626,  holding  one 
having  waited  until  passengers  leaving  train  had  alighted,  then  placing  one  foot 
on  vestibule  step — becomes  a  passenger;  Busch  v.  Interborough  Rapid  Transit 
Co.  110  App.  Div.  708,  96  X.  Y.  Supp.  74,  holding  one  purchasing  a  ticket  and 
delivering  same  to  carrier's  collector  becomes  a  passenger  though  he  is  on  plat- 
form of  car;  McCarty  v.  St.  Louis  &  S.  R.  Co.  105  Mo.  App.  601,  80  S.  W.  7,  hold- 
ing one  attempting  to  board  car  at  usual  place  becomes  a  passenger  though  un- 
noticed by  carmen;  Marshall  v.  Boston  Elev.  R.  Co.  203  Mass.  42,  88  X.  E.  10!)4, 
holding  that  where  car  almost  stopped  to  allowr  one  to  enter  car  that  it  should 
have  been  submitted  to  jury  as  whether  party  became  a  passenger:  Pere 
Marquette  R.  Co.  v.  Strange,  171  Ind.  165,  20  L.R.A. (X.S.)  1046,  84  X.  E.  819. 
holding  one  approaching  a  train  from  waiting  room  for  purpose  of  taking  pas- 
sage, having  purchased  a  ticket,  was  passenger;  Hogner  v.  Boston  Elev.  R.  Co. 
198  Mass.  269,  15  L.R.A.  (X.S.)  962,  84  X.  E.  464,  holding  that  conductor  may 
refuse  to  accept  a  person  as  a  passenger  unless  he  gets  inside  car;  Lockwood  v. 
Boston  Elev.  R.  Co.  200  Mass.  544,  22  L.R.A. (X.S.)  491,  86  X.  E.  934,  holding 
one  boarding  a  moving  train  not  a  passenger  until  recognized  as  such  by  com- 
pany; Sullivan  v.  Boston  Elev.  R.  Co.  199  Mass.  76,  21  L.R.A. (X.S.)  38,  84  X. 
E.  844,  sustaining  right  of  conductor  to  use  a  reasonable  degree  of  force  to  ex- 
clude one  attempting  to  board  a  moving  car. 

Cited  in  footnotes  to  Donovan  v.  Hartford  Street  R.  Co.  29  L.  R.  A.  297,  which 
holds  one  giving  signal  for  street  car  to  stop  not  passenger;  Southern  R.  Co. 
v.  Smith,  40  L.  R.  A.  746,  which  holds  person  with  mileage  ticket  trying  to  cross 
main  track  to  board  train  on  siding  not  a  passenger;  Keator  v.  Scranton  Trac- 
tion Co.  44  L.  R.  A.  546,  which  holds  woman  with  transfer  ticket,  injured  by 
breaking  of  trolley  pole  while  she  is  approaching  car,  passenger;  Exton  v.  Cen- 
tral R.  Co.  56  L.  R.  A.  508,  which  holds  purchaser  of  ticket  a  passenger  while 
using  depot  for  purpose  of  journey ;  ^Yestern  &  A.  R.  Co.  v.  Toils,  35  L.  R.  A. 
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655,  which  holds  person  going  to  flag  station  for  purpose  of  boarding  train,  pas- 
senger; Illinois  C.  R.  Co.  v.  Laloge,  62  L.R.A.  405,  which  holds  intending  pas- 
senger resorting  to  station  an  unreasonable  time  before  departure  of  train  nov 
entitled  to  rights  of  passenger;  Duchemin  v.  Boston  Elev.  R.  Co.  66  L.R.A.  980r 
which  holds  that  street  car  company  does  not  owe  to  person  approaching  car 
to  enter  it  as  passenger  same  high  degree  of  care  with  respect  to  defects  in  car 
that  it  owes  to  passengers  actually  on  board. 

Cited  in  notes  (28  L.R.A.  (N.S.)  312)  on  rights  of  one  going  to  station  to  de- 
posit baggage;  (31  L.R.A.  (N.S.)  443)  on  duty  to  hold  train  for  passenger  seen, 
approaching  station;  (61  Am.  St.  Rep.  75,  76,  78)  on  who  are  passengers  and 
when  they  become  such. 

Distinguished  in  Young  v.  New  York,  N.  H.  &  H.  R,  Co.  171  Mass.  34,  41  L.  R.. 
A.  193,  footnote  p.  193,  50  N.  E.  455,  holding  person  with  ticket  crossing  track 
from  station  to  platform,  passenger;  Anderson  v.  Seattle-Tacoma  Interurban 
R.  Co.  36  Wash.  398,  104  Am.  St.  Rep.  962,  78  Pac.  1013,  holding  question  for 
jury  where  one  wrongfully  put  off  car  in  the  night  time  attempts  to  walk  up 
track  and  is  injured  by  an  electrically  charged  rail. 
Duty  of  carrier  as  to  depots  and  platforms. 

Cited  in  Robertson  v.  Boston  &  N.  Street  R.  Co.  190  Mass.  110,  3  L.R.A. 
(N.S.)  590,  112  Am.  St.  Rep.  314,  76  N.  E.  513,  holding  that  common  carrier 
owes  only  ordinary  care  to  one  on  premises  not  accepted  as  a  passenger;  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  Hagblad,  72  Neb.  785,  4  L.R.A.  (N.S.)  258,  101 
N.  W.  1033,  9  Ann.  Cas.  1096,  on  duty  of  carrier  to  passengers  on  depot  plat- 
forms; Legge  v.  New  York,  N.  H.  &  H.  R.  Co.  197  Mass.  90,  23  L.R.A. (N.S.) 
636,  83  N.  E.  367,  holding  knowledge  by  railroad  company  of  use  by  passengers 
of  a  particular  route  in  leaving  its  cars  does  not  amount  to  an  invitation  tc. 
use  it  where  other  proper  arrangements  have  been  made. 

24  L.  R.  A.  524,  SANDWICH  MFG.  CO.  v.  MAX,  5  S.  D.  125,  58  N.  W.  14. 
Rig-ht    to    prefer   creditors. 

Cited  in  Church  v.  Foley,  10  S.  D.  80,  71  N.  W.  759,  and  Kehoe  v.  Hanson,  6 
S.  D.  322,  60  N.  W.  31,  sustaining  insolvent's  right  to  secure  creditor  to  exclusion 
of  others;  Sprague  v.  Ryan,  11  S.  D.  57,  75  N.  W.  390,  holding  fraududent  grantee^ 
of  property  relieved  from  liability  to  extent  of  grantor's  debts  paid;  Adams  & 
W.  Co.  v.  Deyette,  8  S.  D.  135,  31  L.  R,  A.  504,  59  Am.  St.  Rep.  751,  65  N.  W7.  471 
(dissenting  opinion),  majority  denying  insolvent  corporation's  authority  to  pre- 
fer creditors;  Joas  v.  Jordan,  21  S.  D.  384,  113  N.  W.  73,  upholding  debtor's 
right  to  prefer  creditors  assenting  to  trust  deed,  in  nature  of  security  for  bene- 
fit of  ceditors  but  which  did  not  constitute  general  assignment  under  §  2372  of 
Revised  Code;  Gardner  v.  Haines,  19  S.  D.  521,  104  N.  W.  244,  holding  that  a 
creditor  had  a  right  to  organize  a  corporation  transfer  his  property  to  it  for 
stock  and  transfer  stock  to  debtor  in  payment  of  a  debt  where  such  transfer  is 
not  made  with  intent  to  defraud  creditors;  Wylly-Gabbett  Co.  v.  Williams,  53 
Fla.  932,  42  So.  910,  holding  that  an  insolvent  debtor  may  in  good  faith  mort- 
gage the  whole  of  his  property  to  secure  one  or  more  bona  fide  debts  due  pre- 
ferred creditors. 

Cited  in  footnote  to  Re  Fixen  &  Co.  50  L.  R.  A.  605,  which  holds  payment  of 
money  by  insolvent  to  unsecured  creditor  in  ordinary  course  of  business,  unlawful 
preference. 

Cited  in  note  (58  Am.  St.  Rep.  87)   on  right  to  prefer  creditors. 

Distinguished  in  Hall  v.  Feeney,  22  S.  D.  543,  21  L.R.A. (N.S.)  516,  118  N.. 
W.  1038,  denying  right  of  debtor  to  dispose  of  his  property  to  a  third  party 
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without  consideration   and   granting  right  to  him  to  select  creditors  to  whose 

debts  proceeds  shall  be  applied. 

Preferential    transfer    as    part    of    assignment. 

Cited  in  Jones  v.  Cullen,  100  Tenn.  16,  42  S.  W.  873,  holding  transfers  of  in- 
solvent's entire  property  to  secure  creditors  not  part  of  contemporaneous  invalid 
assignment;  Pollock  v.  Sykes,  74  Miss.  712,  21  So.  780,  sustaining  mortgage  to 
secure  creditor,  followed  by  general  assignment. 

Cited  in  footnotes  to  Tatman  v.  Humphrey,  63  L.R.A.  738,  which  holds  in- 
solvent mortgagor's  permitting  mortgagee  to  take  possession  of  mortgaged 
chattels  under  unrecorded  mortgage  an  act  of  bankruptcy;  Re  George  M.  Hill 
Co.  66  L.R.A.  68,  which  holds  forbidden  transfer  not  effected  by  bank's  appropria- 
tion of  balance  of  bankrupt's  deposit  account  in  payment  of  his  indebtedness 
to  it  after  knowledge  of  bankruptcy. 
Preference  by  mortgage  or  sale  as  assignment. 

Cited  in  Smith  v.  Baker,  5  Okla.  335,  49  Pac.  61,  holding  conveyance  of  entire 
property  to  creditor  by  insolvent  in  payment  of  debt  not  assignment  for  creditors ; 
Cutter  v.  Pollock,  4  N.  D.  212,  25  L.  R.  A.  380,  footnote  p.  377,  50  Am.  St.  Rep. 
644,  59  N.  W.  1062,  upholding  mortgages  of  substanially  entire  property  to  secure- 
part  of  creditors;  Noyes  v.  Brace,  9  S.  D.  604,  70  N.  W.  846,  holding  evidence  to 
show  mortgage  to  secure  creditor  regarded  as  general  assignment  properly  re- 
jected. 

Cited  in  note  (37  L.  R.  A.  341)  on  whether  preference  by  mortgage  or  sale  is  an 
assignment. 

24  L.  R.  A.  531,  PENNSYLVANIA  R.  CO.  v.  HAMMILL,  56  N.  J.  L.  370,  29  Atl. 

151. 
Proximate   cause. 

Cited  in  Newark  &  S.  0.  R.  Co.  v.  McCann,  58  N.  J.  L.  645,  33  L.  R.  A.  128, 
34  Atl.  1052,  holding  failure  to  stop  car  proximate  cause  of  injury  to  passenger 
attempting  to  get  off;  Ramsey  v.  Martin,  45  Pa.  Super.  Ct.  651,  holding  that 
wrongdoer  is  answerable  for  consequences  that  may  ensue  in  natural  course  of 
events,  though  such  consequences  be  immediately  brought  about  by  intervening 
causes;  Mella  v.  Northern  S.  S.  Co.  362  Fed.  505",  holding  the  unskillful  adminis- 
tration of  chloroform  in  treating  a  wound  and  not  the  negligence  causing  the 
wound  was  proximate  cause  of  ensuing  death ;  Potter  v.  Batt,  72  N.  J.  L.  473, 
63  Atl.  282,  holding  slander  which  merely  contributed  to  influence  a  board  in 
dismissing  an  officer  on  his  own  admissions  was  not  the  cause  of  the  dismissal. 

Cited  in  footnotes  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R,  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to  one 
struck  by  body  of  other  person  hit  by  train;  Southern  R.  Co.  v.  Webb,  59  L.  R. 
A.  109,  which  holds  negligent  jolting  of  train,  hurling  passenger  through  door  on 
track  insensible,  cause  of  death  by  train  of  other  company;  Daniels  v.  New  York, 
N.  H.  &  H.  R,  Co.  62  L.  R.  A.  751,  holding  negligent  injury  causing  insanity  not 
proximate  cause  of  wilful,  voluntary  suicide;  Cole  v.  German  Sav.  &  Loan  Soc. 
63  L.R.A.  416,  which  holds  owner's  permitting  hall  to  be  dark  not  proximate 
cause  of  injury  due  to  fall  in  elevator  well  through  door  opened  by  strange  boy 
while  elevator  was  elsewhere;  Nelson  v.  Narragansett  E.  L.  Co.  07  L.R.A.  116, 
•which  holds  placing  of  electric  light  close  to  trolley  wire  at  a  curve  not  proxi- 
mate cause  of  injury  to  one  struck  by  glass  falling  from  globe  when  broken  by 
trolley  leaving  wire;  Stephenson  v.  Corder,  69  L.R.A.  246,  which  holds  striking 
of  one  horse  of  heavily  loaded  team  by  boy  in  turning  over  hitching  rail  proxi- 
mate cause  of  their  breaking  loose  and  running  6ver  person;  Conn  v.  May,  6S 
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L.R.A.  800,  which  holds  occupant  of  lower  floors  who  block  stairway  liable  for 
injury  to  tenant  of  upper  iloor  who  is  thereby  compelled  to  drop  a  considerable 
distance  to  escape  a  fire. 
Duty    to    licensee    on    track. 

Cited  in  Devoe  v.  New  York,  0.  &  W.  R.  Co.  63  N.  J.  L.  278,  43  Atl.  899,  hold- 
ing railroad  acquiescing  in  stile  over  fence  liable  only  for  wilful  injury  to  persons 
crossing  tracks. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Martin,  55  L.R.A.  361,  which  de- 
nies duty  of  railroad  company  to  use  care  to  avoid  injury  to  one  using  track  for 
own  affairs;  Matthews  v.  Seaboard  Air  Line  R.  Co.  65  L.R.A.  286,  which  holds 
railroad  company  permitting  public  to  use  well  beaten  path  on  right  of  way, 
bound  to  use  ordinary  care  not  to  maintain  pitfalls  or  unsafe  condition;  William- 
son v.  Southern  R.  Co.  70  L.R.A.  1007,  which  holds  railroad  company  knowing 
that  for  many  years  its  right  of  way  has  been  used  as  footpath  at  particular 
hours  by  employees  of  neighboring  factory  bound  to  use  reasonable  care  at  such 
times  not  to  injure  persons  reasonably  expected  to  be  on  track. 
Implied  invitation  to  -walk  on  railroad. 

Cited  in  Moody  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  89  Ark.  107,  131  Am.  St.  Rep. 
75,  115  S.  W.  400,  holding  where  a  railroad  company  constructed  railroad  so  as 
to  cause  sidewalk  to  be  washed  away  and  then  permitted  the  public  to  use  track 
as  a  path,  one  so  using  railroad  was  not  a  trespasser. 

24  L.  R.  A.  536,  MILLS  v.  BRITTON,  64  Conn.  4,  29  Atl.  231. 
Right    to    stock    dividends. 

Cited  in  Alsop  v.  DeKoven,  107  111.  App.  208,  Affirmed  in  205  111.  313,  63  L. 
R.  A.  587,  68  N.  E.  930,  holding  that  stock  dividends  belong  to  corpus  of  estate 
and  go  to  remainderman  rather  than  life  tenant;  Re  Murphy,  80  App.  Div.  242, 
80  N.  Y.  Supp.  530,  holding  beneficiary  entitled  to  "interest  of  $20,000"  entitled 
only  to  income  of  securities  in  which  same  was  invested. 

Cited  in  footnotes  to  Pritchett  v.  Nashville  Trust  Co.  33  L.  R.  A.  856,  which 
holds  life  tenant  entitled  to  stock  dividends  declared  from  net  earnings;  Clark  v. 
Campbell,  54  L.  R.  A.  508,  which  holds  purchaser  of  stock  by  writing  providing 
for  delivery  on  payment  by  certain  date  not  entitled  to  dividends  till  payment. 
Apportionment    between    life    tenant    and    remainderman. 

Cited  in  Boardman  v.  Mansfield,  79  Conn.  637,  12  L.R.A.  (N.S.)  796,  118  Am. 
St.  Rep.  178,  66  Atl.  169,  holding  a  stock  dividend  to  be  capital  as  between  life 
tenant  and  remainderman;  Smith  v.  Dana,  77  Conn.  550,  69  L.R.A.  80,  107  Am. 
St.  Rep.  51,  60  Atl.  117,  holding  that  cash  dividends  on  corporate  stock  go  to 
life  tenant  and  stock  dividends  tc  remainderman. 

Cited  in  footnotes  to  Greene  v.  Greene,  35  L.R.A.  790,  which  requires  appor- 
tionment between  life  tenants  and  remaindermen  of  portion  of  trust  fund  re- 
covered from  insolvent's  estate;  De  Koven  v.  Alsop,  63  L.R.A.  587,  which  holds 
money  earned  during  stockholder's  lifetime  and  distributed  as  dividends  after 
his  death,  income  going  to  life  tenant;  Smith  v.  Dana,  69  L.R.A.  76,  which  holds 
life  tenants  entitled  to  cash  dividends  on  corporate  stock  although  derived  from 
sale  of  permanent  property  in  which  profits  had  been  invested. 

Cited  in  notes   (12  L.R.A. (N.S.)   795)   on  right,  as  between  life  tenant  and  re- 
mainderman, in  dividends  or  distributions  by  corporations;    (25  Eng.  Rul.  Cas. 
50)   on  relative  rights  of  life  tenant  and  remaindermen  to  chattel  which  will  be 
consumed  in  the  use. 
Remainder   after   life   estate   in   personal    property. 

Cited  in  State  ex  rel.  Tozer  v.  Probate  Ct.  102  Minn.  292,  113  N.  W.  888,  hold- 
ing that  a  remainder  might  be  limited  after  a  life  estate  in  personal  property. 
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24  L.  R.  A.  543,  FINCHER  v.  HANEGAN,  59  Ark.  151,  26  S.  W.  821. 
Effect    of   mistake    in    name. 

Cited  in  footnote  to  Stuyvesant  v.  Weil,  53  L.  R.  A.  562.  which  holds  mistake 
in  Christian  name  of  defendant  duly  served  and  notified  that  he  is  person  in- 
tended will  not  prevent  jurisdiction. 

Cited  in  notes  (7  L.R.A.  (N.S.)  416)  on  certainty  and  accuracy  necessary  in 
respect  to  Christian  names  or  initials  in  record  or  index  to  impart  constructive- 
notice;  (15  L.R.A.  (N.S.)  130)  on  summons  or  notice  to  person  by  wrong  initial. 

Distinguished  in  Johnson  v.  Wilson,  137  Ala.  472,  97  Am.  St.  Rep.  52,  34  So. 
392,  holding  record  of  mortgage  executed  with  mistake  in  Christian  name  not  no- 
tice of  execution  by  real  mortgagor. 
Initials   as   part   of   name. 

Cited  in  footnotes  to  State  v.  Higgins,  27  L.  R.  A.  74,  which  holds  second  initial 
material  part  of  name  where  only  initial  of  first  name  given ;  Beattie  v.  National 
Bank  of  Illinois,  43  L.  R.  A.  654,  which  holds  middle  initial  not  part  of  Christian 
name;  Mosely  v.  Reily,  26  L.  R.  A.  721,  which  holds  initials  of  given  name  of  de- 
linquent taxpayers  sufficient  description. 

24  L.  R,  A.  548,  VANDERPOEL  v.  GORMAN,  140  N.  Y.  563,  56  N.  Y.  S.  R.  503, 

37  Am.  St.  Rep.  601,  35  N.  E.  932. 

Power    of    corporations    to    make    general    assignment Domestic    cor- 
porations. 

Cited  in  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  107  Wis.  178,  50  L.  R.  A. 
330,  81  Am.  St.  Rep.  830,  83  N.  W.  327;  Whithed  v.  J.  Walter  Thompson  Co.  86 
111.  App.  83;  Binder  v.  McDonald,  106  Wis.  340,  82  N.  W7.  156,— sustaining  cor- 
poration's right  to  make  general  assignment  when  not  prohibited  by  statute; 
Muller  v.  Scandinavian  &  F.  Emigrant  Co.  1  N.  Y.  Anno.  Gas.  397,  72  N.  Y.  S. 
R.  804,  38  Supp.  175,  raising,  without  deciding,  question  whether  domestic  cor- 
poration can  make  general  assignment;  American  Mortg.  Co.  v.  Merrick  Constr. 
Co.  50  Misc.  466,  100  N.  Y.  Supp.  561,  holding  that  an  insolvent  corporation  may 
make  a  general  assignment  for  benefit  of  creditors. 

Cited  in  note  (57  Am.  St.  Rep.  76)  on  power  of  corporation  to  assign  its  assets 
for  benefit  of  creditors. 

Distinguished  in  Home  Bank  v.  J.  B.  Brewster  &  Co.  17  Misc.  443,  41  N.  Y. 
Supp.  203;  People  v.  United  States  Law  Blank  &  Stationery  Co.  24  Misc.  536, 
53  N.  Y.  Supp.  852;  Croll  v.  Empire  State  Knitting  Co.  17  App.  Div.  284,  45  N. 
Y.  Supp.  680, — sustaining  right  of  insolvent  domestic  corporation  to  make  assign- 
ment without  preferences. 
Foreign  corporations. 

Cited  in  Rogers  v.  Pell,  154  N.  Y.  526,  49  N.  E.  75,  holding  foreign  corporation 
may  make  general  assignment  under  state  laws,  if  valid  under  law  of  domicil ; 
Workum  v.  Caldwell,  27  Misc.  73,  58  N.  Y.  Supp.  175,  s\istaining  general  assign- 
ment without  preferences  by  foreign  corporation,  permitted  by  law  of  domicil; 
Franzen  v.  Zimmer.  90  Hun,  106,  35  N.  Y.  Supp.  612,  sustaining  validity  of  gen- 
eral assignment  by  foreign  insurance  corporation ;  Re  Hulbert  Bros.  38  App.  Div. 
327,  57  N.  Y.  Supp.  38 ;  sustaining  validity  of  general  assignment,  with  prefer- 
ences, by  foreign  corporation ;  Re  Halsted,  42  App.  Div.  102,  58  N.  Y.  Supp.  898, 
holding  general  assignment  by  foreign  corporation  subject  to  statute  limiting  pref- 
erences; Walter  v.  F.  E.  McAlister  Co.  21  Misc.  749,  48  N.  Y.  Supp.  26,  holding 
general  assignment  by  foreign  corporation,  contrary  to  laws  of  domicil  and  for- 
um, void;  Mabon  v.  Ongley  Electric  Co.  156  N.  Y.  201,  50  N.  E.  805,  holding  title 
of  foreign  assignee  or  receiver  will  be  upheld  by  state  courts;  Stoddard  v.  Lum, 
159  N.  Y.  277,  45  L.  R.  A.  556,  70  Am.  St.  Rep.  541,  53  N.  E.  1108,  Reversing  32" 
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App.  Div.  569,  53  N.  Y.  Supp.  607,  sustaining  power  of  general  assignee  of  foreign 
corporation  to  enforce  payment  of  stock  subscriptions  in  state  courts. 

Cited  in  note  (65  L.R.A.  357),  on  validity  of  foreign  assignment  when  not  op- 
posed to  lex  rei  sitae  et  fori. 
What    constitutes    general    assignment. 

Cited  in  People  v.  Mercantile  Credit  Guarantee  Co.  166  N.  Y.  423,  60  N.  E.  24, 
"holding  chattel  mortgage  of  entire  property  to  secure  creditor,  general  assign- 
ment. 
Presumption  as  to  law  of  other  states. 

Cited  in  First  Nat.  Bank  v.  National  Broadway  Bank,  156  N.  Y.  472,  42  L.  R. 
.A.  147,  footnote  p.  140,  51  N.  E.  398,  denying  that  statutory  restrictions  on  alien- 
.ation  of  interests  of  cestui  que  trust  are  presumed  to  be  law  of  other  state; 
Patton  v.  Patton,  67  Misc.  406,  123  N.  Y.  Supp.  329,  holding  no  presumption 
exists  that  statutes  of  domestic  state  exist  in  another  state. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

Cited  in  notes    (67  L.R.A.  51;    113  Am.  St.  Rep.  876)    on  presumption  as  to 
-eommon  law  in  sister  state. 
Applicability    of    statutes    to    foreign    corporations. 

Cited  in  Standard  Nat.  Bank  v.  Garfield  Nat.  Bank,  56  App.  Div.  47,  67  N.  Y. 
Supp.  472,  holding  statute  prohibiting  preferential  transfers  does  not  apply  to  for- 
•eign  insolvent  corporations;  Re  Lampson,  22  Misc.  212,  49  N.  Y.  Supp.  576,  hold- 
ing statute  invalidating  charitable  bequests  to  corporations,  made  within  two 
months  of  testator's  death,  does  not  apply  to  foreign  corporations;  National  Mut. 
Bldg.  &  L.  Asso.  v.  Pinkston,  79  Miss.  483,  30  So.  692,  holding  only  domestic  cor- 
porations within  exemption  of  building  associations  from  usury  laws;  Re  Fayer- 
weather,  31  Abb.  N.  C.  288,  30  N.  Y.  Supp.  273,  holding  exemption  of  religious 
corporations  from  transfer  tax  applies  to  domestic  corporations  only ;  Wamsley 
v.  H.  L.  Horton  Co.  17  Misc.  328,  39  N.  Y.  Supp.  963,  holding  statutory  provision 
for  continuing  action  against  directors  after  dissolution  does  not  apply  to  foreign 
corporations;  Smead  v.  Chandler,  71  Ark.  515,  76  S.  W.  1066,  raising,  but  not  de- 
ciding, question  whether  statute  prohibiting  preference  among  creditors  of  in- 
solvent corporations  applies  to  foreign  corporations;  Re  Lampson,  2  Gibbons, 
Sur.  Rep.  339,  holding  that  statute  invalidating  devises  or  bequests  to  charitable 
institutions  if  made  within  two  months  of  testator's  death  does  not  apply  to 
bequest  to  foreign  corporation;  Helena  Power  Transmission  Co.  v.  Spratt,  35 
Mont.  132.  8  L.R.A. (N.S.)  574,  88  Pac.  773,  10  Ann.  Cas.  1055,  holding  foreign 
corporation  not  authorized  to  exercise  power  of  eminent  domain;  Smead  v. 
Chandler  Co.  71  Ark.  515,  65  L.R.A.  371,  76  S.  W.  1066,  on  inapplicability  of  a 
statute  in  respect  to  preference  to  foreign  corporations. 

Cited  in  note  (65  L.R.A.  358,  362)  on  law  determining  validity  of  assignments 
by  corporations. 

Distinguished  in  effect  in  Williams  v.  Gold  Hill  Min.  Co.  96  Fed.  461,  holding 
statute  regulating  mortgages  by  mining  corporations  applies  to  foreign  corpora- 
tions, under  public  policy  as  evinced  by  Constitution. 
State   statute   as   evidence    of    public    policy. 

Cited  in  Re  Hulbert  Bros.  38  App.  Div.  329,  57  N.  Y.  Supp.  38,  holding  state 
statute  prohibiting  preferential  transfers  by  insolvent  domestic  corporations  does 
not  evince  public  policy. 

Cited  in  note   (11  L.R.A. (N.S.)    1009)   on  governing  law  of  sales  or  mortgages 
-of  personalty  as  affected  by  fraud  against  creditors. 
Corporate    general    assignment,    by    whom    made. 

Cited  in  Rogers  v.  Pell,  154  N.  Y.  527,  *9  N.  E.  75,  holding,  in  absence  of  stat 
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lite  or  by-law,  power  to  make  general  assignment  resides  in  corporate  directors; 
Re  Jefferson  Casket  Co.  182  Fed.  695,  holding  that  petition  in  bankruptcy  signed 
and  verified  by  president  of  corporation,  without  showing  his  authority,  is  in- 
sufficient to  give  court  jurisdiction. 
Powers   of   foreign   corporations. 

Cited  in  Western  Massachusetts  Mut.  P.  Ins.  Co.  v.  Hilton,  42  App.  Div.  60, 
58  N.  Y.  Supp.  996,  holding  action  maintainable  by  foreign  insurance  company, 
not  authorized  to  do  business  in  state,  to  recover  assessment  enforceable  where 
made;  People  ex  rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts,  152  N.  Y.  66,  36 
L.  R.  A.  759,  46  N.  E.  161,  dissenting  opinion  by  O'Brien,  J.,  who  holds  foreign 
corporation  may  become  member  of  domestic  firm,  if  not  exceeding  charter  powers. 

Distinguished  in  Fowler  v.  Bell,  90  Tex.  160,  39  L.  R.  A.  257,  59  Am.  St.  Rep. 
788,  37  S.  W.  1058,  denying  power  of  insolvent  foreign  corporation  to  make  pref- 
erential transfer  of  property  in  state. 
Jurisdiction    over    foreign    corporations. 

Cited  in  Hallenborg  v.  Greene,  66  App.  Div.  597,  73  N.  Y.  Supp.  403,  denying 
injunction  to  regulate  internal  affairs  of  foreign  corporation ;  Howe  v.  New  York, 
X.  H.  &  H.  R.  Co.  142  App.  Div.  454,  126  N.  Y.  App.  1090,  holding  that  courts 
of  this  state  will  not  administer  assets  of  defunct  foreign  corporation. 

24  L.  R.  A.  552,  COM.  v.  COYLE,  160  Pa.  36,  40  Am.  St.  Rep.  708,  28  Atl.  576, 

634. 
Liability  of  overseers  of  poor  for  neglect  of  duties. 

Cited  in  note  (23  Eng.  Rul.  Cas.  51)  on  liability  of  overseers  of  poor  for  failure 
to  properly  discharge  their  duties  to  paupers. 

24  L.  R.  A.  555,  STATE  v.  O'NEIL,  51  Kan.  651,  33  Pac.  287. 
Information    charging    different    means    of    committing    crime. 

Cited  in  State  v.  Hewes,  60  Kan.  766,  57  Pac.  959,  and  State  v.  Hall,  14  S.  D. 
165,  84  N.  W.  766,  holding  commission  of  homicide  by  different  means  may  be 
charged  in  one  count;  State  v.  Kirby,  62  Kan.  440,  63  Pac.  752,  holding  shooting 
by  shotgun  and  pistol  may  be  alleged  in  single  count;  State  v.  Johnson,  85  Kan. 
55,  116  Pac.  210,  holding  that  information  charging  defendant  with  enticing, 
taking  and  receiving  female  child  under  eighteen  into  house  of  ill-fame  for 
purpose  of  prostitution  is  not  bad  for  duplicity. 
Intoxication  as  excusing  crime. 

Cited  in  Zibold  v.  Reneer,  73  Kan.  320,  85  Pac.  290,  holding  intoxication  not  of 
itself  a  defense  to  a  charge  of  murder  in  the  first  degree. 

Cited  in  note   (36  L.  R.  A.  465)   on  what  intoxication  will  excuse  crime. 
Mental   capacity    for   crime. 

Cited  in  Smith  v.  State,  95  Miss.  794,  27  L.R.A.(N.S-)  468,  49  So.  945,  Ann. 
Cas.  1912  A,  23,  on  the  test  of  insanity  in  cases  of  homicide. 

Cited  in  note  (76  Am.  St.  Rep.  88)  on  insanity  as  excuse  or  defense  for  crime. 
Evidence  to  show  motive  in  criminal  cases. 

Cited  in  Wells  v.  Territory,  14  Okla.  447,  78  Pac.  124,  holding  evidence  of  a 
disagreement  between  defendant  and  deceased  over  possession  of  land  admissible 
to  show  motive  and  hatred. 

24  L.  R  A.  564,  STATE  ex  rel.  LITTLE  v.  DODGE  CITY,  M.  &  T.  R  CO.  53  Kan. 

329,  36  Pae.  755. 
Compulsory   operation    of   railroads. 

Cited  in  Jack  v.  Williams,  113  Fed.  828,  holding  operation  of  railroad  at  loss 
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not  compellable  in  absence  of  statute  or  charter  provision;  Royal  Trust  Co.  v. 
Washburn,  B.  &  I.  R.  R.  Co.  113  Fed.  537,  raising,  without  deciding,  question 
whether  operation  of  railroad  at  loss  may  be  compelled;  New  York  Trust  Co.  v. 
Portsmouth  &  E.  Street  R.  Co.  192  Fed.  730,  to  the  point  that  mandamus  will  not 
issue  to  compel  operation  of  railroads  which  are  totally  insolvent. 

Annotation  cited  in  Jacquelin  v.  Erie  R.  Co.  69  N.  J.  Eq.  444,  61  Atl.  18,  on 
right  of  courts  to  compel  operation  of  a  railroad. 

Cited  in  note  (13  L.R.A.  (N.S.)  322)  on  right  of  state  to  require  railroad  com- 
pany to  equip  its  road. 

Cited  in  footnotes  to  State  ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45 
L.  R.  A.  837,  which  holds  street  railway  company's  duty  to  operate  road  enforce- 
able by  mandamus;  State  ex  rel.  Grinsfelder  v.  Spokane  Street  R.  Co.  41  L.  R.  A. 
515,  which  sustains  right  to  enforce  operation,  of  street  railway  by  mandamus; 
Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  44  L.  R.  A.  297,  which  authorizes  manda- 
tory injunction  to  compel  continued  operation  of  leased  railroad;  State  ex  rel. 
Knight  v.  Helena  Power  &  Light  Co.  44  L.  R.  A.  692,  which  denies  power  to  com- 
pel operation  of  abandoned  street  railway  line;  San  Antonio  Street  R.  Co.  v. 
State,  35  L.  R.  A.  662,  which  denies  right  to  compel  street  railway  company  by 
mandamus  to  operate  abandoned  portion  of  line;  State  ex  rel.  Kellog  v.  Missouri 
P.  R.  Co.  29  L.  R.  A.  444,  which  denies  mandamus  to  enforce  order  of  state  rail- 
road commissioners  to  restore  and  operate  discontinued  passenger  train ;  Chicago 
&  A.  R,.  Co.  v.  People,  26  L.  R.  A.  224,  which  denies  power  to  compel  railroad  com- 
panies by  mandamus  to  increase  number  of  trains;  People  ex  rel.  Cantrell  v.  St. 
Louis,  A  &  T.  H.  R.  Co.  35  L.  R.  A.  656,  which  upholds  mandamus  to  compel 
running  passenger  cars  separately  from  freight  cars;  Brownell  v.  Old  Colony  R. 
Co.  29  L.  R.  A.  169,  which  authorizes  suit  for  specific  enforcement  of  duty  to 
operate  ferry  under  franchise;  Benton  Harbor  v.  St.  Joseph  &  B.  H.  Street  R.  Co. 
26  L.  R.  A.  245,  which  denies  mandamus  to  compel  street  railway  company  to  pave 
track. 
Right  of  a  railroad  company  to  abandon  route. 

Cited  in  Brown  v.  Atlantic  &  B.  R.  Co.  126  Ga,  251,  55  S.  E.  23,  holding  a 
railroad  which  has  been  given  authority  to  make  a  choice  of  route  and  it  has 
chosen  route  cannot  afterwards  change  its  location  without  express  legislative 
authority. 

24  L.  R.  A.  568,  BARNARD  v.  SHIRLEY,  135  Ind.  547,  41  Am.  St.  Rep.  454,  34 

N.  E.  600,  35  N.  E.  117. 
Liability   for   polluting   stream. 

Followed  on  second  appeal  in  151  Ind.  160,  41  L.  R.  A.  737,  47  N.  E.  671. 

Cited  in  Richmond  v.  Test,  18  Ind.  App.  497,  48  N.  E.  610,  denying  city's  liabil- 
ity to  riparian  owner  for  pollution  of  stream  forming  natural  outlet  for  sewer; 
Valparaiso  v.  Hagen,  153  Ind.  343,  48  L.  R.  A.  710,  74  Am.  St.  Rep.  305,  54  N. 
E.  1062,  denying  injunction  against  discharge  of  city  sewage  into  natural  water 
course;  Sloan  v.  James,  7  Del.  Co.  Rep.  323,  raising,  without  deciding,  question 
whether  water  from  artesian  well  can  be  discharged  into  stream,  affecting  volume 
or  temperature;  Straight  v.  Hover,  79  Ohio  St.  276,  22  L.R.A.(N.S.)  284,  87  N. 
E.  174,  on  rights  of  a  lower  proprietor  to  receive  water  free  from  pollution; 
Muncie  Pulp  Co.  v.  Koontz,  33  Ind.  App.  537,  70  N.  E.  999,  holding  whether  the 
discharging  of  waste  water  into  a  stream  in  a  given  case  is  a  reasonable  use  is 
a  question  of  fact  for  jury;  Bellevue  v.  Daly,  14  Idaho,  551,  15  L.R.A. (N.S.)  996, 
125  Am.  St.  Rep.  179,  94  Pac.  1036,  14  Ann.  Cas.  1136,  denying  duty  of  servient 
estate  to  protect  an  easement  in  water  against  pollution. 

Cited  in  notes   (41  L.R.A.  753,  754)   on  correlative  rights  of  upper  and  lower 
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proprietors  as  to  use  and  flow  of  water  in  stream;  (84  Am.  St.  Rep.  914)  on 
extent  of  municipal  right  to  pollute  waters;  (10  Eng.  Rul.  Cas.  217)  on  riparian 
owner's  right  to  use  of  stream;  (10  Eng.  Rul.  Cas.  244)  on  right  of  riparian 
owner  to  purity  of  water. 

Distinguished  in  Weston  Paper  Co.  v.  Pope,  155  Ind.  400,  56  L.  R.  A.  901,  57 
X.  E.  719,  denying  right  of  factory  to  discharge  offensive  waste  into  stream; 
Skaggs  v.  Martinsville,  140  Ind.  480,  33  L.  R,  A.  782,  49  Am.  St.  Rep.  209,  39  X. 
E.  241,  sustaining  ordinance  prohibiting  flowing  of  water  from  flowing  well  upon 
street. 

Disapproved  in  Platt  Bros.  v.  Waterbury,  72  Conn.  553,  48  L.  R.  A.  706,  77  Am. 
St.  Rep.  335,  45  Atl.  154,  sustaining  right  of  lower  riparian  owner  to  compensa- 
tion for  discharge  of  city  sewage;  Strobel  v.  Kerr  Salt  Co.  164  N.  Y.  314,  51  L. 
R.  A.  692,  79  Am.  St.  Rep.  643,  58  N.  E.  142,  enjoining  use  of  water  by  salt  works, 
diminishing  and  polluting  stream. 
Deflection  of  overflow  of  river. 

Cited  in  Jean  v.  Pennsylvania  Co.  9  Ind.  App.  57,  36  N.  E.  159,  sustaining  rail- 
road's right  to  protect  tracks  from  overflow  of  river  by  levee  not  interfering 
with  water  course. 

Disapproved  in  Cairo,  V.  &  G.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  532,  62  Fed.  134, 
denying  right  of  riparian  proprietor  to  turn  overflow  of  steam  by  embankments. 
Right  to  put  property  to  lawful  use. 

Cited  in  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  419,  37  L.  R.  A.  383,  62  Am. 
St.  Rep.  532,  47  N.  E.  2,  denying  injunction  against  drilling  for  gas  needed  in  fac- 
tory; Haggart  v.  Stehlin,  137  Ind.  65,  22  L.  R.  A.  589,  35  X.  E.  997  (dissenting 
opinion),  majority  holding  saloon  in  residence  section  actionable  nuisance; 
American  Asso.  v.  Eastern  Kentucky  Land  Co.  2  Tenn.  Ch.  App.  175.  holding  no 
liability  for  diverting  a  stream  so  as  to  be  used  by  citizens  of  town  for  ordinary 
domestic  and  business  purposes;  Hill  v.  Standard  Min.  Co.  12  Idaho,  236,  85 
Pac.  907,  on  right  of  one  to  operate  a  mine  where  ore  is  located. 

Cited  in  note  (1  Eng.  Rul.  Cas.  762)   on  nonliability  for  diminution  of  water 
on  adjoining  land  by  pumping  from  well  on  one's  own  land. 
"When    sustaining    demurrer    is    harmless    error. 

Cited  in  Hardison  v.  Mann,  20  Ind.  App.  408,  50  X.  E.  899,  and  Kniss  v.  Hoi- 
brook,  16  Ind.  App.  237,  44  N.  E.  563,  holding  sustaining  demurrer  is  harmless 
error  where  facts  provable  under  another  paragraph. 
Review    of    ruling'    sustaining    demurrer. 

Cited  in  Eliason  v.  Bronnenberg,  147  Ind.  249.  46  X.  E.  582,  holding  special 
finding  cannot  present  same  question  as  ruling  sustaining  demurrer  to  complaint. 
Demurrer  to  answer. 

Cited  in  McAfee  v.  Bending,  36  Ind.  App.  635,  76  X.  E.  412,  holding  that  in 
determining  the  sufficiency  of  a  paragraph  of  an  answer  court  will  not  consider 
evidence  except  to  see  if  it  is  admissible  under  some  other  part  of  answer. 

24  L.  R.  A.  575,  MEYER  v.  KRAUTER,  56  X.  J.  L.  696,  29  Atl.  426. 
Liability  for  frightening  of   horses. 

Cited  in  Hobbs  v.  St.  Louis.  M.  &  S.  R.  Co.  113  Mo.  App.  132.  87  S.  W.  525, 
on  the  frightening  of  horses  by  locomotives  as  being  a  matter  of  common  knowl- 
edge. 

24  L.  R.  A.  577,  BEY'S  SUCCESSIOX,  46  La.  Ann.  773,  15  So.  297. 
Presumption    and    burden    of   proof   as    to    sanity. 

Cited  in  note  (36  L.  R.  A.  726)  on  presumption  and  burden  of  proof  as  to 
sanity. 
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Will    itself    as    evidence    of    sanity    of    testator. 

Cited  in  Morere's  Succession,  114  La.  534,  38  So.  435,  on  presumption  of  sanity 
from  an  intelligent  will  written  or  dictated  by  testator. 

24  L.  R.  A.  584,  STATE  v.  SARRADAT,  40  La.  Ann.  700,  15  So.  87. 

Followed  without  discussion  in  State  v.  Fried,  46  La.  Ann.  1418,  15  So.  88. 
Market    regulations. 

Followed  in  New  Orleans  v.  Kicntz,  52  La.  Ann.  954,  27  So.  344,  sustaining  or- 
dinance against  selling  market  products  near  markets;  New  Orleans  v.  Faber,  105 
La.  214,  53  L.  R.  A.  1G8,  footnote  p.  165,  83  Am.  St.  Rep.  232,  29  So.  507,  sustain- 
ing ordinance  for  selling  certain  food  commodities  in  public  market  only;  New 
Orleans  v.  Graffina,  52  La.  Ann.  1085,  78  Am.  St.  Rep.  387,  27  So.  590,  holding 
ordinance  prohibiting  fruit  dealer  from  selling  vegetables  not  discriminative  or 
oppressive. 

Cited  in  Central  Market  Co.  v.  Erie,  44  Pa.  Super.  Ct.  196,  holding  that  ordi- 
nance forbidding  purchase  or  sale  of  fruit,  butter  or  other  provisions  within  or 
about  any  market  place  is  void. 

Annotation  cited  in  State  v.  Perry,  151  N.  C.  663,  134  Am.  St.  Rep.  1002,  65 
S.  E.  915,  sustaining  an  ordinance  regulating  sale  of  fish  in  city  limits  outside 
of  market. 

Cited  in  footnote  to  Hutcliins  v.  Durham,  32  L.  R.  A.  706,  which  holds  occu- 
pant of  market  stall,  licensee  and  not  lessee. 

Cited  in  notes    (48  L.  R.  A.  261)    on  legal  restrictions  on  department  stores; 
(38  L.  R.  A.  336)  on  municipal  power  over  nuisances  affecting  safety,  health,  and 
personal  comfort. 
Validity    of    discriminating    ordinances. 

Cited  in  Crowley  v.  West,  52  La.  Ann.  533,  47  L.  R.  A.  656,  78  Am.  St.  Rep. 
355,  27  So.  53,  denying  validity  of  ordinance  prohibiting  additional  livery  stables, 
in  specified  locality  but  not  affecting  existing  stables;  New  Orleans  v.  Smythe, 
116  La.  685,  6  L.R.A.(N.S.)  727,  114  Am.  St.  Rep.  566,  41  So.  33,  holding  an 
arbitrary  refusal  to  grant  a  permit  for  a  barroom  to  be  unlawful ;  State  ex  rel. 
Galle  v.  New  Orleans,  113  La.  382,  67  L.R.A.  75,  36  So.  999,  2  Ann.  Cas.  92, 
denying  right  of  city  council  to  refuse  application  for  a  bar-room  license  on  mere 
ground  that  no  more  barrooms  are  needed. 

Cited  in  note  (53  L.  R.  A.  764)  on  constitutionality  of  statute  attempting  to 
grant  monopoly. 

24  L.  R.  A.  589,  LEMAN  v.  MANHATTAN  L.  INS.  CO.  46  La.  Ann.  1189,  49  Am. 

St.  Rep.  348,  15  So.  388. 
ConcluNiveneKK   of   proof   of   loss. 

Cited  in  Modern  Woodmen  v.  Kozak,  63  Neb.  155,  88  N.  W.  248,  holding  proofs 
of  loss  admissible,  but  not  conclusive  against  beneficiary  upon  question  of  suicide: 
Supreme  Tent,  K.  of  M.  v.  Stensland,  206  111.  131,  99  Am.  St.  Rep.  137,  68  N.  E. 
1098,  sustaining  admissibility  of  evidence  by  beneficiary  contradicting  statement 
in  sworn  proofs  of  death,  that  death  was  by  suicide;  Evans  v.  Modern  Woodman, 
147  Mo.  App.  174,  129  S.  W.  485,  holding  that  question  of  insured's  age  was  for 
jury  where  proofs  of  death  stated  date  of  birth  differently  from  application, 
and  where  beneficiary  had  no  means  of  knowledge;  Osburn  v.  Court  of  Honor, 
152  Mo.  App.  662,  133  S.  W.  87,  holding  that  statement  in  proof  of  death  that 
insured  had  committed  suicide  is  not  conclusive. 

Cited  in  notes  (44  L.R;A.  S53,  854)  on  conclusiveness  of  proof  of  losa  as 
L.R.A.  Au.  Vol.  III.— 81. 
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against  insured  or  his  beneficiaries;    (45  L.  ed.  U.  S.  742,  743)    on  estoppel  by 
proofs  of  loss  to  show  that  death  was  not  caused  by  suicide. 
Presumption   against    insnred's    suicide. 

Cited  in  Travelers'  Ins.  Co.  v.  Nicklas,  88  Md.  473,  41  Atl.  906,  holding  burden 
of  pro'of  on  insurer  to  show  suicide  by  insured;  Bo}*nton  v.  Equitable  Life  Assur. 
Soc.  105  La.  205,  52  L.  R.  A.  688,  29  So.  490,  holding  suicide  not  shown  by  evi- 
dence not  excluding  hypothesis  of  accident;  Sovereign  Camp  v.  Haller,  24  Ind. 
App.  112,  56  X.  E.  255,  and  Daughtry  v.  Knights  of  Pythias,  48  La.  Ann.  1204, 
55  Am.  St.  Rep.  310,  20  So.  712,  holding  suicide  established  by  evidence  giving 
no  basis  for  theory  of  death  by  accident  or  act  of  others;  Brignac  v.  Pacific  Mut. 
L.  Ins.  Co.  112  La.  577,  66  L.  R.  A.  322,  36  So.  595,  as  to  presumption  against 
suicidal  intent;  Hardinger  v.  Modern  Brotherhood,  72  Neb.  868,  101  N.  W.  983, 
holding  burden  of  proving  self-destruction  is  on  party  pleading  it;  Equitable 
L.  Ins.  Co.  v.  Herbert,  37  Ind.  App.  374,  117  Am.  St.  Rep.  324,  76  N.  E.  1023, 
holding  burden  of  proving  suicide  as  a  defense  to  an  action  on  an  insurance 
policy  is  on  insurance  company;  Grand  Lodge,  A.  0.  U.  W.  v.  Banister,  80  Ark. 
195,  96  S.  W.  742,  holding  that  a  death  is  presumed  to  be  accidental;  Cosmo- 
politan L.  Ins.  Co.  v.  Koegel,  104  Va.  633,  52  S.  E.  166,  holding  fact  that  de- 
ceased is  found  with  a  pistol  in  his  hand  and  a  bullet  hole  in  his  head  not  suf- 
ficient to  prove  suicide;  Kornig  v.  Western  L.  Indemnity  Co.  102  Minn.  39,  112 
N.  W.  1039,  holding  fact  that  &  pistol  is  found  in  hand  of  deceased  not  con- 
clusive; Brignac  v.  Pacific  Mut.  L.  Ins.  Co.  112  La.  578,  66  L.R.A.  326,  36  So. 
595,  refusing  to  disturb  a  finding  of  no  suicide  where  such  a  conclusion  was 
possible. 

Cited  in  footnote  to  Cox  v.  Royal  Tribe  of  Joseph,  60  L.  R.  A.  620,  which 
authorizes  consideration  of  presumption  of  death  from  natural  causes  in  deter- 
mining cause  of  death  of  insured,  found  dead  in  water. 

Cited  in  notes  (4  L.R.A.  (N.S.)  637)  on  presumption  against  insured's  suicide; 
(84  Am.  St.  Rep.  540)  on  burden  of  proof  as  to  self-destruction  as  defense  to 
life  insurance. 

Distinguished  in  Laessig  v.  Travelers'  Protective  Asso.  169  Mo.  281,  69  S.  W. 
469,  holding,   in  suit  on  accident  policy,  presumption  against  suicide  does  not 
raise  presumption  of  accidental  death. 
Suicide    a    question    for    jury. 

Cited  in  Supreme  Lodge  K.  of  P.  v.  Foster,  26  Ind.  App.  340,  59  N.  E.  877, 
and  Sovereign  Camp,  W.  of  W.  v.  Haller,  30  Ind.  App.  455,  66  N.  E.  186,  holding 
insured's  suicide  question  for  jury. 

24  L.  R,  A.  592,  GIANFORTONE  v.  NEW  ORLEANS,  61  Fed.  Rep.  64. 
Municipal  liability. 

Cited  in  New  Orleans  v.  Kerr,  50  La.  Ann.  417,  69  Am.  St.  Rep.  442,  23  So.  384, 
holding  city  liable  for  breach  of  contract  for  impounding  stock,  through  failure 
to  furnish  adequate  police  protection;  New  Orleans  v.  Abbagnato,  26  L.  R.  A. 
335,  footnote  p.  329,  10  C.  C.  A.  367,  23  U.  S.  App.  533,  62  Fed.  246,  denying 
city's  liability  for  killing  by  mob,  permitted  by  negligence  of  city's  officials. 

Cited  in  footnotes  to  Wallace  v.  Norman,  48  L.  R.  A.  620,  which  denies  city's 
liability  for  acts  of  officers  when  participating  in  conspiracy  or  mob;"*Brown  v. 
Orangeburg  County,  44  L.  R.  A.  734,  which  sustains  county's  liability  for  lynch- 
ing of  person  other  than  prisoner;  Champaign  County  v.  Church,  48  L.  R.  A.  738, 
which  sustains  statute  making  county  liable  to  penalty  for  death  of  person  by  mob 
violence;  Chicago  v.  Manhattan  Cement  Co.  45  L.  R.  A.  848,  which  sustains  stat- 
ute compelling  county  to  pay  three  fourths  of  value  of  property  destroyed  by 
mob. 
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Cited  in  notes  (48  L.  R.  A.  408)  on  power  of  legislature  to  impose  burdens 
upon  municipalities  to  control  their  local  administration  and  property;  (12 
L.R.A. (N.S.)  538)  on  municipal  liability  for  torts  of  police  officers;  (38  L.R.A. 
(N.S.)  152)  on  liability  of  municipality  for  death  caused  by  negligence  in  the 
performance  of  a  governmental  function. 
Threats  against  the  person. 

Cited  in  Schultz  v.  State,  335  Wis.  650,  114  N.  W.  505,  holding  a  threat  of 
injury  to  reputation  not  a  threat  to  do  injury  to  the  person,  property,  business, 
profession,  calling  or  trade  of  such  person.  ' 

24  L.  R.  A.  606,  ALLEN  v.  FORREST,  8  Wash.  700,  36  Pac.  971. 

Followed  without  discussion  in  Seattle  Dock  Co.  v.  Seattle  &  L.  W.  Waterway 
Co.  195  U.  S.  624,  49  L.  ed.  350,  25  Sup.  Ct.  Rep.  789. 
Statute    relating    to   sale   of   tide   lands. 

Cited  in  State  ex  rel.  Bartlett  v.  Forrest,  12  Wash.  487,  41  Pac.  194,  holding 
statute  giving  right  to  purchase  tide  lands  does  not  bind  state  to  sell. 

Distinguished  in  State  ex  rel.  Billings  v.  Bridges,  22  W7ash.  66,  79  Am.  St.  Rep. 
914,  60  Pac.  60,  holding  right  of  applicant  for  tide  lands  complying  with  prelim- 
inary requirements  not  affected  by  repeal  of  statute. 
Inception   of   private  right   to  public   or  tide  lands. 

Cited  in  State  ex  rel.  Wilson  v.  Grays  Harbor  &  P.  S.  R.  Co.  60  Wash.  33",  110 
Pac.  676,  holding  that  preference  right  of  abutters  to  lease  harbor  area  is  prop- 
erty or  interest  in  land,  which  is  subject  to  condemnation  for  railroad  right  of 
way;  State  ex  rel.  Billings  v.  Bridges,  22  Wash.  66,  79  Am.  St.  Rep.  914,  60 
Pac.  60,  holding  the  payment  of  one  tenth  of  purchase  price  to  be  deposited  by 
purchaser  of  tide  lands  under  act  of  1895  did  not  make  a  binding  contract  of 
sale;  Seattle  &  L.  W.  Waterway  Co.  v.  Seattle  Dock  Co.  35  Wash.  513,  77  Pac. 
845,  holding  a  pre-emption  to  give  only  a  right  of  preference  to  purchase  and 
not  a  vested  interest;  State  ex  rel.  Pelton  v.  Ross,  39  Wash.  409,  81  Pac.  865, 
holding  the  filing  of  a  written  application  for  a  lease  of  public  lands  does  not 
confer  upon  applicant  any  interest  in  the  land;  Graham  v.  Great  Falls  Water 
Power  &  Townsite  Co.  30  Mont.  401,  76  Pac.  808,  holding  that  settler  must  com- 
ply with  all  prerequisites  of  pre-empting  land  before  he  has  any  vested  rights 
in  land. 

Cited  in  note   (22  L.R.A. (N.S.)   340)   on  right  of  state  to  grant  tide  lands. 
Ownership  of  shores  and  bed  of  tidal  -waters. 

Cited  in  McGilvra  v.  Ross,  16]  Fed.  400,  sustaining  state  ownership  of  shores 
and  beds  of  tidal  waters;  Brace  &  H.  Mill  Co.  v.  State,  49  Wash.  331,  95  Pac. 
278,  holding  that  state  by  constitutional  assertion  acquired  ownership  in  beds  and 
shores  of  navigable  lakes  up  to  high  water  mark. 

24  L.  R.  A.  610,  BLOCK  v.  SALT  LAKE  RAPID  TRANSIT  CO.  9  Utah,  31,  33 

Pac.  229. 
Abntter's   rights   in   street. 

Cited  in  Coombs  v.  Salt  Lake  &  Ft.  D.  Co.  9  Utah,  325,  34  Pac.  248,  holding 
abutter  entitled  to  enjoin  operation  of  railroad  in  street  unless  damages  paid 
for  easement  taken;  Cereghino  v.  Oregon  Short  Line  R.  Co.  26  Utah,  481,  99  Am. 
St.  Rep.  843,  73  Pac.  634,  sustaining  right  of  citizen  suffering  special  damage,  to 
enjoin  unlawful  laying  of  railroad  track  in  street;  Heilbron  v.  St.  Louis  South- 
western R.  Co.  52  Tex.  Civ.  App.  580,  113  S.  W.  610,  holding  that  abutter  has 
cause  of  action  against  person  obstructing  highway  where  he  suffers  special 
damage  beyond  that  suffered  by  public;  Blackwell,  E.  &  S.  W.  R.  Co.  v.  Gist,  18 
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Okla.  524,  90  Pac.  889,  holding  that  though  the  fee  to  street  is  in  the  public  the 
abutting  owner  has  the  right  of  ingress  and  egress  and  to  light  and  air;  Boise 
City  v.  Wilkinson,  16  Idaho,  166,  102  Pac.  148,  holding  that  a  city  cannot  deed 
away  a  street  to  a  private  individual. 

Cited  in  footnotes  to  Townsend  v.  Epstein,  52  L.  R.  A.  409,  which  sustains 
abutter's  right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street; 
First  Nat.  Bank  v.  Tyson,  59  L.  R.  A.  399,  which  sustains  right  of  injunction 
against  pillars  in  street  in  front  of  adjoining  lot.  obstructing  light  and  air  from 
street ;  Brand  v.  Multnomah  County,  50  L.  R.  A.  389,  which  holds  bridge  ap- 
proach raising  surface  of  street  to  established  grade  only,  not  additional  servi- 
tude. 

Cited  in  notes  (15  L.R.A.  (N.S.)  52)  on  cutting  off  access  to  highway  as  a 
taking;  (25  L.R.A. (N.S.)  1267)  on  right  of  abutter  to  damages  for  special  in- 
juries where  street  railway  not  considered  additional  burden;  (28  L.R.A. (N.S. ) 
1086)  on  preventive  remedy  of  nonconsenting  abutting  owner  where  use  of  high- 
way for  street  railway  authorized  by  public:  (36  L.R.A. (N.S.)  685,  817)  on 
abutter's  right  to  compensation  for  railroads  in  streets;  (106  Am.  St.  Rep.  239, 
260)  on  what  are  additional  servitudes  in  highways. 
Duty  of  street  railway  to  other  users  of  street. 

Cited  in  Hall  v.  Ogden  City  Street  R.  Co.  13  Utah,  254,  57  Am.  St.  Rep.  726, 
44  Pac.  1046.  holding  street  railway  bound  to  use  degree  of  care  proportionate 
to  danger  of  propelling  power;  San  Antonio  Rapid  Transit  Street  R.  Co.  v.  Lirn- 
burger,  88  Tex.  85,  53  Am.  St.  Rep.  730,  30  S.  YV.  533,  holding  that  right  of  elec- 
tric railway  companies  to  use  of  streets  is  not  different  from  that  of  horse-power 
railway  companies-.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Muncie  &  P.  Traction 
Co.  174  Ind.  180,  91  N.  E.  600,  holding  that  permission  may  be  given  inter-urban 
railroad  to  operate  cars  over  city  streets,  but  such  grant  must  be  restricted  to 
carriage  of  persons  and  such  property  as  is  usually  carried;  Grand  Trunk  \Yest- 
ern  R.  Co.  v.  South  Bend,  174  Ind.  212,  36  L.R.A. (N.S.)  854,  89  N.  E.  885,  hold- 
ing that  grant  to  railroad  of  right  to  use  street  is  upon  implied  condition  that 
such  use  shall  not  destroy  proper  use  thereof  by  public. 
When  findings  conclusive  in  appellate  court. 

Cited  in  Whitesides  v.  Green,  13  Utah,  351,  57  Am.  St.  Rep.  740,  44  Pac.  1032; 
Fissure  Min.  Co.  v.  Old  Susan  Min.  Co.  22  Utah,  444,  63  Pac.  587 ;  McKay  v.  Farr, 
15  Utah,  264,  49  Pac.  649;  Gorringe  v.  Read,  24  Utah,  459,  68  Pac.  147;  McCor- 
nick  v.  Mangum,  20  Utah,  20,  57  Pac.  428;  Stahn  v.  Hall,  10  Utah,  403,  37  Pac. 
585;  Whitmore  v.  Utah  Fuel  Co.  26  Utah,  499,  73  Pac,  764;  Herriman  Irrig.  Co. 
v.  Keel,  25  Utah,  108,  69  Pac.  719, — holding  findings  not  clearly  erroneous  con- 
clusive on  appellate  court;  Short  v.  Pierce,  11  Utah,  40,  39  Pac.  474.  denying  new 
trial  on  appeal,  where  findings  not  clearly  contrary  to  weight  of  evidence. 

24  L.  R.  A.  615,  BEAR  v.  HEASLEY,  98  Mich.  279,  57  N.  W.  270. 

Followed  without  discussion  in  Lemp  v.  Raven,  113  Mich.  376,  71  N.  W.  627. 
Effect  of  attempted  adoption  of  constitution  by  religions  society. 

Cited  in  Russie  v.  Brazzell,  128  Mo.  105,  49  Am.  St.  Rep.  542,  30  S.  W.  526, 
sustaining  legality  of  adoption  of  new  constitution  by  United  Brethren. 

Cited  in  note  (24  L.R.A. { N.S.)  723,  724)  on  schism  in  Church  of  United 
Brethren  in  Christ  on  attempted  adoption  of  constitution. 

Disapproved  in  Horsman  v.  Allen,  129  Cal.  135,  61  Pac.  796,  and  Philomath 
College  v.  Wyatt,  27  Or.  477,  26  L.  R.  A.  89,  footnote  p.  68,  37  Pac.  1022,  holding 
incorporation  into  confession  of  faith  of  doctrines  previously  contained  in  dis- 
cipline not  vital  change  destroying  identity  of  church. 
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Conclusive  11  ess   of   decisions   of   association   or  corporation    tribunal. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  507,  87  X.  E.  1091,  holding  that  govern- 
ing body  of  church  has  only  those  powers  expressly  or  impliedly  granted  by 
constitution. 

Cited  in  footnote  to  Philomath  College  v.  Wyatt,  26  L.  R.  A.  68,  which  holds 
construction  of  legislative  acts  of  ecclesiastical  body  should  be  adopted  by  courts. 

Cited  in  notes   (49  L.  R.  A.  399)   on  conclusiveness  of  decisions  of  tribunals  of 
associations   or   corporations;    (24   L.R.A.  (X.S.)    701,   702)    on   conclusiveness  of 
decision  of  ecclesiastical  tribunal  as  to  its  own  jurisdiction  or  powers. 
Rights  of  different  factions  on   division   of  chnrch. 

Cited  in  Ingles  v.  Bryant,  117  Mich.  114,  75  X.  W.  442,  refusing  permission  to 
file  bill  to  review  decree  entered  by  consent  determining  rights  to  church  prop- 
erty nearly  three  years  after  its  rendition,  bcause  of  subsequent  decision  contrary 
thereto;  Mack  v.  Kime,  129  Ga.  21,  24  L.R.A.  (X.S.)  687,.  58  S.  E.  184,  on 
forfeiture  of  right  to  property  of  a  religious  organization  of  members  of  a 
seceding  faction  of  a  church  practicing  on  religion  of  church. 

Cited  in  notes    (3  L.R.A. (X.S.)    876)    on  rights  of  minority  faction  in  church 
property;    (5   Eng.   Rul.   Cas.   702)    on   property   rights  on   division  in  religious 
society. 
Adherence    to   chnrch    faith    and    doctrine. 

Cited  in  Committee  of  Missions  v.  Pacific  Synod,  157  Cal.  122,  106  Pac.  395, 
holding  that  agreement  of  member  of  church  to  abide  by  rules  of  government  of 
such  church  is  implied  from  fact  of  membership:  Landrith  v.  Hudgins,  121  Tenn. 
666,  120  S.  W.  783;  Boyles  v.  Roberts,  222  Mo.  646,  121  S.  W.  805,— holding 
where  there  is  an  identity  of  doctrine  and  faith  of  two  churches  a  majority  of 
church  organization  may  unite  churches  and  can  take  the  church  property  into 
another  church;  Dick  v.  General  Assembly  0,  A.  150  Mich.  217,  113  N.  W.  1125, 
holding  that  amendments  to  constitution  of  a  society  must  be  in  substantial  ac- 
cordance with  provisions  of  constitution  in  force  at  time;  Yanthis  v.  Kemp,  43 
Ind.  App.  207-,  86  N.  E.  451,  holding  that  approval  of  majority  of  congregation  of 
a  church  does  not  legalize  acts  violative  of  fundamental  principles  of  church. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith  to  hold  church  property;  Franke 
v.  Mann.  48  L.  R.  A.  850,  which  denies  right  of  majority  of  chiirch  members  to 
employ  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which  local 

churc'i  belongs. 

.  h  :•  '• 

Jurisdiction    of   equity   over   churches. 

Cited  in  note  (68  Am.  St.  Rep.  865,  866)  on  jurisdiction  of  equity  over  volun- 
tary unincorporated  religious  associations. 

24  L.   K.  A.  629,  WOLCOTT  v.  PATTERSON,   100  Mich.  227,  43  Am.  St.  Rep. 

456,  58  N.  W.  1006. 
Liability  of  married   woman  for  professional  services. 

Cited  in  Tyler  v.  Winder,  89  Xeb.  411,  34  L.R.A. (N.S.)  1083,  131  N.  W.  592, 
holding  that  married  woman  who  has  no  separate  estate  may  make  valid  con- 
tract to  compensate  attorney  for  services  in  divorce  action;  McCurdy  v.  Dillon, 
135  Mich.  682,  98  N.  W.  746,  holding  a  married  woman  liable  for  services  of  an 
attorney  in  a  divorce  suit;  Gilson  v.  Cadillac,  134  Mich.  194,  95  N.  W.  1084, 
holding  that  a  married  woman  might  make  herself  chargeable  with  the  services 
of  a  physician. 

Cited  in  notes  (13  L.R.A.  (X'.  S.)  244)  on  liability  of  husband  on  wife's  con- 
tract for  attorney's  fees  in  divorce  proceedings;  (34  L.R.A. (X.S.)  1080,  1081)  on 
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liability  of  married  woman  for  legal  services  in  divorce  suit;    (36  L.R.A. (N.S.) 
1002)   on  power  to  allow  attorney's  fees  in  divorce  suit  after  reconciliation. 

24  L.  R.  A.  637,  SAN  ANTONIO  &  A.  P.  R.  CO.  v.  LONG,  87  Tex.  148,  47  Am. 

St.  Rep.  87,  27  S.  W.  113. 
Damages    for    pecuniary    loss   by    negligently   causing    death. 

Cited  on  second  appeal  in  19  Tex.  Civ.  App.  650,  48  S.  W.  599,  holding  damages 
recoverable  for  loss  of  mother's  services  in  managing  estate  descending  to  plain- 
tiffs; Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  618,  50  L.  R.  A.  712, 
36  S.  E.  881  (dissenting  opinion),  majority  holding  action  not  maintainable  for 
negligent  killing  of  husband  or  father  voluntarily  settling  with  wrongdoer  in  life- 
time. 

When  benefits  may  be  offset  against   damages  caused  by  negligent   kill- 
ing. 

Cited  in  Spiking  v.  Consolidated  R.  &  Power  Co.  33  Utah,  339,  93  Pac.  838, 
holding  in  an  action  for  wrongful  death  that  income  from  property  which  de- 
cedent's skill,  personal  supervision  and  diligence  had  produced,  might  be  con- 
sidered. 

Cited  in  notes  (67  L.R.A.  92)  on  mitigation  of  damages  for  personal  injury 
by  receipt  of  money  from  some  other  source  because  of  injury;  (8  Eng.  Rul.  Cas. 
443)  on  reduction  of  damages  by  amount  paid  by  insurers. 

Distinguished  in  Tyler  S.  E.  R.  Co.  v.  Rasberry,  13  Tex.  Civ.  App.  188,  34  S. 
W.  794,  holding  insurance  money  cannot  be  deducted  from  damages  for  negligently 
causing  death;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Younger,  90  Tex.  391,  38  S.  W.  1121, 
holding,  in  action  for  causing  wife's  death,  evidence  of  remarriage  inadmissible; 
Chicago,  R.  I.  &  G.  R.  Co.  v.  Trippett,  50  Tex.  Civ.  App.  281,  111  S.  W.  761, 
holding  fact  that  deceased  left  an  estate  the  revenue  of  such  was  greater  than 
amount  deceased  would  have  contributed  to  plaintiff  no  ground  for  instructed 
verdict  for  defendant  in  action  for  wrongful  death. 
Measure  of  pecuniary  damages  for  negligent  killing  of  relative. 

Cited  on  second  appeal  in  19  Tex.  Civ.  App.  652.  48  S.  W.  599,  holding  instruc- 
tion confining  damages  to  loss  of  benefits  from  mental  and  bodily  labor  of  de- 
ceased erroneous. 

24  L.  R.  A.  642,  MEXICAN  NAT.  R.  CO.  v.  MUSSETTE,  86  Tex.  708,  26  S.  W. 

1075. 
Inability   on   supersedeas   bond. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Lacy,  13  Tex.  Civ.  App.  397,  35  S.  W.  505, 
holding  bondsmen   liable  on   supersedeas  bond  accompanying  unprosecuted  writ 
of  error. 
Proximate    cause. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Sweeney,  14  Tex.  Civ.  App.  219,  36  S. 
W.  800,  holding  that  whether  injury  was  proximate  result  of  negligence  charged, 
question  for  jury;  Missouri,  K.  &  T.  R.  Co.  v.  Hennesey,  20  Tex.  Civ.  App.  319, 
49  S.  W.  917,  holding  negligence  in  carrying  passenger  past  station,  necessitating 
all  night  ride,  proximate  cause  of  illness;  Waters  Pierce  Oil  Co.  v.  Davis,  24  Tex. 
Civ.  App.  514,  60  S.  W.  453,  holding  seller's  failure  to  give  notice  of  danger  was 
proximate  cause  of  explosion  from  placing  gasoline  near  furnace ;  Rigdon  v. 
Temple  Water  Works  Co.  11  Tex.  Civ.  App.  546,  32  S.  W.  828,  holding  negligence 
in  constructing  water  tower,  proximate  cause  of  injury  from  exploding  lamp  over- 
turned by  its  fall ;  Texas  &  P.  R.  Co.  v.  Bigham,  90  Tex.  226,  38  S.  W.  162,  hold- 
ing injury  to  shipper  from  stampeding  cattle  while  trying  to  fasten  stock-pen  gate 
not  proximate  result  of  defective  fastening;  Marchand  v.  Gulf,  C.  &  S.  F.  R.  Co. 
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20  Tex.  Civ.  App.  4,  48  S.  W.  779,  raising,  without  deciding,  question  whether 
railroad's  negligence  was  proximate  cause  of  injuries  to  person  against  whom  cow 
hurled  by  engine;  Travelers  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  493,  70  S.  W. 
798,  holding  that  accidental  injury,  independent  of  all  other  causes,  produced 
acute  rheumatism  resulting  in  death  of  insured;  Texas  &  N.  0.  R.  Co.  v.  Bellar, 
51  Tex.  Civ.  App.  157,  112  S.  W.  323,  holding  that  railroad  which  negligently 
permits  fuel  oil  to  escape  and  saturate  ground  adjacent  to  plaintiff's  property  is 
liable  for  loss  by  fire  communicated  through  oil  regardless  of  how  oil  was 
ignited;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mills,  53  Tex.  Civ.  App.  365,  116  S.  W. 
852,  holding  that  if  original  negligence  is  direct  cause  of  injury  it  will  not  re- 
lieve wrongdoer  from  liability  because  subsequent  events  may  have  concurred  in 
bringing  about  injury;  Evansville  Hoop  &  Stave  Co.  v.  Bailey,  43  Ind.  App.  157, 
84  'N.  E.  549,  holding  complaint  not  insufficient  to  show  proximate  cause  where 
it  averred  failure  of  defendant  to  properly  guard  saw  which  could  have  been 
guarded  and  into  which  plaintiff  without  negligence  slipped  and  fell  and  failed 
to  aver  any  specific  act  of  negligence;  Reynolds  v.  Galveston,  H.  &  S.  A.  R.  Co. 
101  Tex.  4,  130  Am.  St.  Rep.  799,  102  S.  W.  724,  holding  that  the  escape  of  un- 
infected  cattle  while  in  transit  from  a  quarantine  district  into  a  pasture  not  in 
such  district,  through  negligence  of  railroad  company  is  not  the  proximate  cause 
of  act  of  sanitary  commission  in  quarantining  pasture;  Shippers  Compress  & 
Warehouse  Co.  v.  Davidson,  35  Tex.  Civ.  App.  563,  80  S.  W.  1032,  holding  that 
the  building  of  a  gangway  across  public  street  without  right  leaving  narrow 
place  beneath  for  passage  of  teams  is  proximate  cause  of  death  of  person  driv- 
ing thereunder,  his  team  becoming  frightened  at  noise  of  truck  pas-sed  over  gang- 
way by  servant  of  defendant;  St.  Louis  S.  W.  R.  Co.  v.  Bryant,  46  Tex.  Civ. 
App.  602,  103  S.  W.  237,  holding  that  the  putting  of  train  in  motion  before 
sufficient  time  elapsed  to  allow  plaintiff  to  alight  is  proximate  cause  of  injury 
to  him  while  alighting  though  a  third  person  was  in  his  way  preventing  safe 
departure  from  train;  Galveston,  H.  &  N.  R.  Co.  v.  Cochran,  49  Tex.  Civ.  App. 
598,  109  S.  W.  261,  holding  that  the  backing  of  a  locomotive  against  another 
without  warning  causing  injury  to  person  inspecting  the  latter  engine,  the  two 
engines  being  in  the  yard  for  wiping  and  inspection,  is  proximate  cause  of 
injury. 

Cited  in  note  (10  L.R.A.  (N.S.)   384)  on  liability  for  injury  by  servant  to  third 
person  in  use  of  locomotives. 
Master's    liability    to    servant    for    fellow    servant's    incompetency. 

Cited  in  Texas  &  P.  R.  Co.  v.  Johnson,  89  Tex.  522,  35  S.  W.  1042,  holding  rail- 
road chargeable  with  knowledge  of  employee's  incompetency,  liable  for  injury  to 
fellow  servant.  . 

Cited  in  notes  (48  L.  R.  A.  385,  390)  on  duty  of  master  with  respect  to  em- 
ployment of  servants;  (25  L.  R.  A.  717)  on  liability  of  master  for  injuries  caused 
to  one  servant  by  incompetency  of  fellow  servant;  (41  L.  R.  A.  40)  on  knowledge 
as  element  of  employer's  liability  to  injured  servant;  (54  L.  R.  A.  175)  on  vice 
principalship  as  determined  with  reference  to  character  of  act  which  caused  in- 
jury; (14  L.R.A.  (N.S.)  760,  772)  on  liability  of  master  for  fellow  servant's 
incompetency;  (48  L.R.A.  385,  390)  on  duty  of  master  with  respect  to  employ- 
ment of  his  servants. 

24  L.  R,  A.  647,  GRISWOLD  v.  ILLINOIS  C.  R.  CO.  90  Iowa,  265,  57  N.  W.  843. 
Agreements    not    to   claim    damages. 

Cited  in  Geiser  Mfg.  Co.  v.  Krogman,  111  Iowa,  510,  82  S.  W.  938,  sustaining 
validity  of  stipulation  in  chattel  mortgage  against  liability  of  mortgagee  selling 
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property;  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W.  159,  sustain- 
ing agreement  exempting  railroad  company  from  liability  for  loss  by  fire  com- 
municated from  its  engines  to  property  of  individual  for  whose  convenience  it 
maintains  private  switch:  Pennsylvania  Steel  Co.  v.  Washington  &  Bridge  Co. 
194  Fed.  1016,  holding  that  agreement  by  company  which  contracted  to  erect 
bridge  to  indemnify  bridge  company  against  all  liability  on  account  of  accident 
occasioned  by  negligence  "or  otherwise"  is  not  void  as  against  public  policy; 
Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  387,  45  So.  761,  holding  contract 
between  employee  and  railway  company  by  which  company  gives  employee 
pecuniary  aid  and  other  benefits  when  sick  or  injured  by  his  own  negligence  or 
that  of  others  also  stipulating  that  acceptance  of  such  benefits  operate  as  re- 
lease of  company  from  liability  for  injury  is  not  against  public  policy;  German- 
American  Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  472,  58  S.  E.  337,  12  Ann.  Cas. 
495,  holding  that  carrier  can  lawfully  agree  with  owner  of  cotton  placed  on 
its  grounds  that  such  cotton  is  there  without  its  consent  and  at  the  sole  re- 
sponsibility of  owner  until  tendered  for  shipment;  Osgood  v.  Central  Vermont 
R.  Co.  77  Vt.  343,  70  L.R.A.  934,  60  Atl.  137,  holding  that  in  considera- 
tion of  building  space  on  railway  right  of  way  a  stipulation  against  liability  of 
company  for  negligence  of  servants  causing  injury  to  lessee  his  servants  and 
property  is  valid  as  covering  injury  to  things  not  of  public  interest  and  not 
against  public  policy;  Sewell  v.  Atchison,  T.  &  S.  F.  R.  Co.  78  Kan.  28,  96 
Fac.  1007  (dissenting  opinion),  on  right  to  contract  away  a  statutory  liability. 

Cited  in  footnote  to  Osgood  v.  Central  Vermont  R.  Co.  70  L.R.A.  930,  which 
upholds  agreement  by  one  placing  structure  on  railroad  right  of  way  to  in- 
demnify railroad  company  against  liability  for  injury  thereto  by  carelessness  of 
railroad  company  or  its  servants. 

Cited  in  note  (21  L.  R.  A.  798)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 
By  lessees  of  railroad  lands  as  to  damage  from   fire. 

Cited  in  'Ordelheide  v.  Wabash  R.  Co.  80  Mo.  App.  367,  sustaining  right  of 
railroad  leasing  ground,  to  contract  for  exemption  from  liability  for  setting  fire 
to  buildings  thereon;  American  Cent.  Ins.  Co.  v.  Chicago  &  A.  R.  Co.  74  Mo.  App. 
102;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30  L.  R,  A.  197,  footnote 
p.  193,  17  C.  C.  A.  66,  36  U.  S.  App.  152,  70  Fed.  203,  Affirming  62  Fed.  905; 
Kennedy  Bros.  v.  Iowa  State  Ins.  Co.  119  Iowa,  32,  91  N.  W.  831,— holding  valid 
stipulation  against  liability  for  negligence  in  setting  fire  to  leased  buildings 
erected  on  right  of  way;  Stephens  v.  Southern  P.  Co.  109  Cal.  92,  29  L.  R.  A. 
754,  footnote  p.  751,  50  Am.  St.  Rep.  17,  41  Pac.  783.  holding  valid,  provision  in 
lease  of  railroad  property  against  responsibility  for  damage  by  fire;  James 
Quirk  Mill.  (  o.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  27,  116  Am.  St.  Rep. 
336,  107  N.  W.  742,  holding  that  railway  company  in  granting  right  to  build 
elevator  on  its  right  of  way,  can  stipulate  against  payment  of  damages  for 
fire  from  operation  of  engines,  where  there  is  no  statutory  duty  on  its  part  to 
giant  the  right;  Ordelheide  v.  Wabash  R.  Co.  175  Mo.  346,  75  S.  W.  149,  holding 
that  contract  stipulating  that  person  allowed  to  build  on  right  of  way  assumes 
all  liability  from  fires  from  any  cause  whatsoever  is  an  indemnity  against  loss 
from  fire  by  its  cause  and  valid;  Mansfield  Mut.  Ins.  Co.  v.  Cleveland.  C.  C.  & 
St.  X.  R.  Co.  74  Ohio  St.  32,  77  X.  E.  269,  6  Ann.  Cas.  782,  holding  valid  a 
lease  stipulating  that  lessor  be  exonerated  from  all  liability  for  fire  to  buildings 
or  property  on  land  covered  by  lease  on  right  of  way;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  v.  Saulsbury,  115  Tenn.  410,  90  S.  W.  624,  5  Ann.  Cas.  744,  holding  that 
company  can  lawfully  lease  space  on  right  of  way  for  mill  site  and  stipulate 
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therein  against  liability  for  fire  communicated  to  mill  or  contents;  Cincinnati, 
X.  0.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co.  1  L.R.A.  (N.S.)  535,  71  C.  C.  A.  316, 
139  Fed.  530,  racing  but  not  deciding  question  of  liability  of  railway  com- 
pany for  burning  lumber  on  its  premises  near  tracks  as  affected  by  an  agreed 
exemption  from  liability  in  consideration  of  right  to  so  place  the  lumber. 

Cited  in  footnote  to  Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  Co.  56  L.  R.  A. 
477,  which  sustains  contract  releasing  company  from  liability  for  injury  by  fire 
to  building  permitted  to  be  placed  on  right  of  way. 

Cited  in  note  (15  Eng.  Rul.  Cas.  496)  on  validity  of  covenant  of  railroad  lease 
that  lessor  should  not  be  .liable  for  damages  by  fire. 

Distinguished  in  Thomason  v.  Kansas  City  Southern  R.  Co.  122  La.  1000.  48  So. 
432.  holding  that  a  contract  exempting  railway  from  liability  for  fire  from 
engines  working  or  operating  on  spur  track  to  plaintiff's  mill  in  consideration 
for  building  the  spur,  does  not  apply  to  fires  communicated  from  engines  work- 
ing on  main  track,  where  mill  is  on  property  owned  by  plaintiff. 
Reformation  of  lease. 

Cited  in  Nielander  v.  Chicago,  M.  &  St.  P.  R.  Co.   114  Iowa,  423,  87  N.  W. 
285.  reforming  lease  of  railroad  land  erroneously  describing  land  actually  and 
theretofore  occupied  by  lessee. 
Uses    to   which    rnilroad    rig-lit    of   way   may   be    devoted. 

Cited  in  note  (36  L.R.A. (N.S.)  516,  518)  on  uses  to  which  railroad  right  of 
way  may  be  devoted. 

24  L.  R.  A.  655,  A'HERN  v.  IOWA  STATE  AGRI.  SOC.  91  Iowa,  97,  58  N.  W. 

1092. 
Governmental  agency. 

Cited  in  White  v.  Alabama  Insane  Hospital,  138  Ala.  483,  35  So.  454,  holding 
insane  hospital  created  by  statutes  a  state  agency  or  governmental  function  for 
care  of  insane;   Berinan  v.  Minnesota  State  Agri.  Soc.  93  Minn.  129,  100  N.  W. 
732,  holding  Minnesota  state  agricultural  society  an  agency  of  the  state. 
Liability    of    governmental    agency    for    servant's    torts. 

Cited  in  Maia  v.  Eastern  State  Hospital,  97  Va.  511,  47  L.  R.  A.  579,  34  S.  E. 
617,  denying  liability  of  hospital  for  insane,  maintained  as  governmental  agency, 
for  negligent  injury  to  inmate;  Lynle  v.  National  Home,  170 'Fed.  845,  holding 
National  Home  for  Disabled  Volunteer  Soldiers  a  government  agency  not  subject 
to  damage  suit  for  negligent  pollution  of  waters  of  spring  situated  on  plaintiff's 
land. 

Cited  in  note   (29  L.  R,  A.  384)   on  nature  of  incorporated  institutions  belong- 
ing to  state. 
Injnry   on    fair   gronnda. 

Cited  in  footnote  to  Hart  v.  Washington  Park  Club,  29  L.  R.  A.  492,  which 
holds  no  presumption  of  negligence  arises  from  injury  by  runaway  horse  at  horse 
race. 
Inability  for  false  arrest  by  agent. 

Cited  in  footnotes  to  Markley  v.  Snow,  64  L.R.A.  685,  holding  mining  partner- 
ship not  liable  for  act  of  employee  in  causing  arrest  of  one  suspected  of  firing 
building,  long  after  commission  of  the  crime;  Daniel  v.  Atlantic  C.  L.  R.  Co. 
67  L.R.A.  455,  which  holds  railroad  company  not  liable  for  arrest  by  cashier 
with  power  to  collect  money,  give  receipts,  sell  tickets,  care  for  money  received 
and  forward  it  to  treasurer,  of  innocent  person  whom  he  suspects  of  having 
stolen  money  which  has  come  into  his  possession;  Texas  Midland  Railroad  v. 
Dean,  70  L.R.A.  943,  which  holds  railroad  company  liable  for  act  of  baggage 
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master  in  assisting  in  wrongful  arrest  at  instance  of  city  authorities  of  passenger 
awaiting  at  station  for  train. 

24  L.  R.  A.  657,  FORD  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  91  Iowa,  179,  59  N.  W.  5. 
Violation   of  master's   rnle   as   negligence. 

Cited  in  Green  v.  Brainerd  &  N.  M.  R.  Co.  85  Minn.  323,  88  N.  W.  974,  holding 
brakeman's  disobedience  of  conductor's  order  to  station  himself  on  rear  car,  con- 
tributory negligence;  Keeley  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  158  111.  App. 
243,  holding  that  servant  who  knowingly  violates  rule  provided  for  his  safety 
cannot  recover  for  injury;  Brown  v.  Northern  P.  R.  Co.  44  Wash.  7,  86  Pac. 
1053,  holding  that  the  running  of  an  engine  not  under  such  control  as  is  re- 
quired by  rules  of  company  whereby  the  engineer  is  hurt  amounts  to  contribu- 
tory negligence  on  his  part  precluding  recovery  though  company  is  also  negligent, 
also  citing  annotation  to  same  point. 

Cited  in  footnote  to  Pennsylvania  Co.  v.  McCaffrey,  29  L.  R.  A.  104,  which  holds 
railroad  company  requiring  nineteen  hours'  work  per  day  from  employees  liable 
fer  accident  while  part  of  train  crew  temporarily  absent  for  food. 
Contributory    negligence    as    defense    against    statutory    liability. 

Report  of  later  appeal  in  106  Iowa,  87,  75  N.  W.  650,  holding  contributory  neg- 
ligence an  affirmative  defense  in  action  for  injury  by  defective  cattle-guard. 

Cited  in  Reeves  v.  Dubuque  &  S.  C.  R.  Co.  92  Iowa,  33,  60  N.  W.  243,  and  Han- 
son v.  Chicago,  St.  P.  &  K.  C.  R.  Co.  94  Iowa,  413,  62  N.  W.  788,  holding,  in  stat- 
utory action  for  injury  through  unsafe  railroad  crossing,  plaintiff's  negligence 
matter  of  defense;  Stuber  v.  Gannon,  98  Iowa,  231,  67  N.  W.  105  (dissenting  opin- 
ion), majority  holding  plaintiff  in  action  for  personal  injuries,  under  statute  mak- 
ing owner  of  dog  liable  for  damage,  must  show  freedom  from  negligence;  Peter 
v.  Chicago  &  W.  M.  R.  Co.  121  Mich.  334,  46  L.  R.  A.  228,  80  Am.  St.  Rep.  500, 
80  N.  W.  295  ( dissenting  opinion ) ,  majority  holding  contributory  negligence  no 
bar  to  recovery  for  fire  set,  under  statute  making  company  absolutely  liable  un- 
less locomotive  in  good  order. 

Cited  in  notes   (28  L.R.A.  750)   on  whether  wrongdoer  may  take  advantage  of 
general  statutory  imposition  of  damages  for  negligent  injuries;    (9  L.R.A.  (N.S.) 
342)    on    effect   of   contributory    negligence    in    private    action    for    violation    of 
statute  not  expressly  conferring  it. 
Railroad's   dnty   to  provide   for  employees'   safety. 

Cited  in  Bryce  v.  Chicago,  M.  &  St.  P.  R.  Co.  103  Iowa,  671,  72  N.  W.  780,  hold- 
ing railroad  liable  to  brakeman  struck  by  bridge  truss  near  track,  while  on  side 
ladder;  Hamilton  v.  Chicago,  B.  &  Q.  R.  Co.  145  Iowa,  435,  124  N.  W.  363, 
holding  that  railroad  is  required  to  use  ordinary  and  reasonable  care  to  keep 
yards  in  reasonably  safe  condition  for  employees. 

Cited  in  note  (40  L.  ed.  U.  S.  769)   on  railroad's  duty  to  provide  for  employees' 
safety. 
Proof  required  in  action  for  loss  due  to  defective  cattle-guard. 

Cited  in  Croddy  v.  Chicago,  R,  I.  &  P.  R.  Co.  91  Iowa,  603,  60  N.  W.  214,  hold- 
ing,  in   statutory   action   for   railroad's   neglect   to  maintain   safe   cattle-guards, 
plaintiff  must  show  stock  killed  thereby. 
Failure    to   comply   with    statute   as   negligence. 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.  R.  A.  855,  89  Am.  St.  Rep.  379, 
87  N.  W.  408,  holding  failure  to  label  gasoline  jug,  as  required  by  law,  negligence 
per  se. 
Contributory   negligence   at   railroad   crossing1. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
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holds  failure  to  look  when  within   30  feet  of  track  does  not  prevent  recovery; 
Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look  for 
train  when  within  35  feet  of  track,  negligence. 
Burden  of  proof  as  to  contributory  negligence. 

Cited  in  note  (33  L.R.A.  (N.S.)  1226)  on  burden  of  proof  as  to  contributory 
negligence. 

24  L.  R.  A.  664,  MULLEN  v.  REED,  64  Conn.  240,  42  Am.  St.  Rep.  174,  29  Atl. 

478. 
What    law    applicable    to    construction    of    instrument. 

Cited  in  Rockwell  v.  Bradshaw,  67  Conn.  14,  34  Atl.  758,  holding  will  con- 
struable  according  to  laws  of  testator's  domicil;  Kavanaugh  v.  Supreme  Council, 
158  Mo.  App.  245,  138  S.  W.  359,  holding  that  law  of  state  where  contract  is 
made  and  be  performed  controls  its  execution,  validity,  interpretation  and  legal 
effect;  Brandeis  v.  Atkins,  204  Mass.  475,  26  L.R.A.  (N.S.)  232,  90  N.  E.  861, 
holding  that  the  words  "heirs  at  law"  in  an  instrument  setting  aside  part  of 
an  estate  in  trust  for  beneficiary  and  heirs  at  law  if  such  beneficiary  die  before 
termination  of  trust  shall  be  construed  by  laws  of  place  where  instrument  is 
executed  though  beneficiary  die  domiciled  in  another  state. 

Cited  in  footnote  to  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  as  to 
law  governing  effect  of  answers  in  application  for  policy,  and  their  use  in  evi- 
dence. 

Cited  in  notes   (63  L.R.A.  858)  on  conflict  of  laws  as  to  contracts  of  insurance; 
(52    Am.    St.    Rep.    545,    568,    570)    on    law    governing   mutual    or   membership 
life  or  accident  insurance. 
"Who    are    "heirs." 

Cited  in  Ruggles  v.  Randall,  70  Conn.  48,  38  Atl.  885,  holding  word  "heirs"  in 
will  signifies  those  entitled  by  law  to  inherit,  unless  such  construction  unreason- 
able; Thomas  v.  Covert  (Thomas  v.  Supreme  Lodge  K.  P.)  126  Wis.  599,  3 
L.R.A. (N.S.)  908,  105  N.  W.  922,  5  Ann.  Cas.  456,  allowing  widow  to  take  a 
child's  share  of  sum  payable  to  "legal  heirs"  of  assurred  under  his  benefit 
certificate. 

Cited  in  notes   (30  L.R.A.  593,  594,  595)   on  who  are  "heirs"  within  meaning 
of  life  insurance  policies;    (44  Am.  St.  Rep.  404,  406,  409)   on  insurance  payable 
to  "heirs." 
Questions  on  appeal. 

Cited  in  Williston  v.  Haight,  76  Conn.  503,  57  Atl.  170,  holding  that  questions 
not  raised  on  trial  are  not  properly  before  court  on  appeal. 

24  L.  R.  A.  667,  CAMPBELL'S  APPEAL,  64  Conn.  277,  29  Atl.  494. 
Inheritance  by  or  through   alien. 

Cited  in  notes  (31  L.  R.  A.  178)  on  alien's  right  to  inherit;   (31  L.  R.  A.  148) 
on  effect  of  state  statutes  and  Constitutions  on  inheritance  through  alien;    (37 
L.R.A. (N.S.)   109)  on  tracing  descent  through  alien. 
Right    to    appeal. 

Cited  in  Woodbury's  Appeal,  70  Conn.  456,  39  Atl.  791,  holding  appeal  will  be 
dismissed  where  record  fails  to  show  appellant's  pecuniary  interest. 

24  L.  R.  A.  671,  TATE  v.  GREENSBORO,  114  N.  C.  392,  19  S.  E.  767. 
Ownership   and   control   of   trees   in   high-way. 

Approved  in  Browne  v.  Asheville  Electric  Co.  138  N.  C.  537,  69  L.R.A.  636,  107 
Am.  St.  Rep.  554,  51  S.  E.  62,  holding  that  an  electric  light  company  must  com- 
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pensate  abutting  owners  for  destruction  of  trees  on  edge  of  sidewalk  not  inter- 
fering with  public  use  of  such  sidewalk;  Rosenthal  v.  Goldsboro,  149  N.  C.  131, 
20  L.R.A.  (N.S.)  812,  62  S.  E.  905,  16  Ann.  Cas.  639,  holding  abutter  not  entitled 
to  compensation  for  or  notice  before  removal  of  shade  trees  on  highway  by  city 
authorities,  the  roots  of  such  trees  being  dangerous  to  sewer  system. 

Cited  in  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co.  125  Mich.  175,  51  L.  R.  A.  958, 
footnote  p.  955,  84  Am.  St.  Rep.  569,  84  N.  W.  49  (dissenting  opinion),  majority 
denying  street  railway's  right  to  remove  shade  trees  without  first  giving  owner 
opportunity  to  do  so;  Hazelhurst  v.  Mayes,  84  Miss.  14,  64  L.R.A.  807,  36  So.  33, 
holding  abutter's  right  to  maintain  trees  in  highway  subordinate  to  municipal 
right  to  erect  electric  light  wires  and  poles ;  Jetfress  v.  Greenville,  154  N.  C. 
499,  70  S.  E.  919,  holding  that  town  with  authority  to  widen  street  has  authority 
to  remove  shade  trees  and  is  not  liable  to  abutting  owner  therefor;  La  Grange 
v.  Overstreet,  141  Ky.  52,  31  L.R.A.  (N.S.)  950,  132  S.  \Y.  160,  holding  that  board 
of  trustees  had  right  to  order  removal  of  unsightly  locust  tree  which  was  useless 
as  shade  tree;  Morris  v.  Salt  Lake  City,  35  Utah,  485,  101  Pac.  373,  holding 
that  abutter  has  no  relief  for  destruction  of  trees  on  highway  caused  by  proper 
lowering  of  grade. 

Cited  in  footnotes  to  Stretch  v.  Cassopolis,  51  L.  R.  A.  345,  which  denies  right 
to  remove  shade  trees  from  street,  without  notice  to  abutter;  Wyant  v.  Central 
Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's  right  to  do  neces- 
sary trimming  of  trees  in  highway  without  giving  owner  opportunity  to  do  so ; 
Bradley  v.  Southern  New  England  Teleph.  Co.  32  L.  R.  A.  280,  which  denies 
power  of  selectmen  to  cut  and  trim  trees  overhanging  highway,  without  owner's 
consent;  Carmel  v.  Shaw,  27  L.  R.  A.  580,  which  holds  city  has  complete  control 
over  shade  trees  in  public  street;  Vanderhurst  v.  Tholcke,  35  L.  R.  A.  267,  which 
holds  determination  of  city  council  that  trees  on  sidewalk  are  obstruction  con- 
clusive; Donahue  v.  Keystone  Gas  Co.  70  L.R.A.  761,  which  holds  gas  company 
negligently  permitting  gas  to  escape  from  pipes  in  highway  liable  for  resulting 
injury  to  shade  trees  in  front  of  abutting  property  though  fee  of  street  is  in 
public. 

Cited  in  notes   (36  L.  R.  A.  599)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;    (39  L.  R.  A.  670)    on  municipal  power  over  nui- 
sances affecting  highways  and  waters;    (106  Am.  St.  Rep.  241)    on  removal  of 
trees  from  street. 
Control   of  ami    rights   In   sidewalk   and   hiniiwny. 

Cited  in  Hester  v.  Durham  Traction  Co.  138  X.  C.  291,  1  L.R.A. (N.S.)  984,  50 
S.  E.  711,  holding  that  city  authorities  may  properly  allow  erection  of  street 
raihvay  track  part  of  which  runs  across  corner  of  sidewalk  on  a  curve;  Smith  v. 
Hendersonville,  152  N.  C.  620,  68  S.  E.  145,  on  rights,  powers  and  liability  of 
municipalities  in  highway  as  extending  to  sidewalk  as  well  as  roadway;  Staton 
v.  Atlantic  Coast  Line  R.  Co.  147  N.  C.  435,  17  L.R.A. (N.S.)  953,  61  S.  E.  455, 
holding  that  an  abutter  has  rights  in  street  not  possessed  by  general  public  for 
invasion  of  which, by  an  unlawful  use  he  may  maintain  action  in  his  own  right 
though  fee  belongs  to  city;  Dorsey  v.  Henderson,  148  N.  C.  425.  62  S.  E.  547, 
holding  city  having  proper  authority  to  change  grade  of  street  not  liable  for 
injury  consequentially  resulting  from  a  change  unless  work  is  done  in  negligent 
and  unworkmanlike  manner. 
Municipal  liability  for  ofllcers'  torts. 

Cited  in  note  (95  Am.  St.  Rep.  82)  on  liability  of  municipal  bonds  for  mini.— 
terial  acts  in  maintenance  of  streets. 

Distinguished  in  Love  v.  Raleigh,  116  N.  C.  306,  28  L.  R.  A.  193,  21  S.  E.  503, 
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denying  city's  liability  for   negligence   of   servants   conducting   fireworks   display 

without  lawful  authority. 

Rig-lit   to   review   discretionary   action   of   municipal   authorities. 

Approved  in  Small  v.  Edenton,  146  X.  C.  528.  20  L.R.A.  (N.S.)  147,  60  S.  E. 
413,  holding  that  an  ordinance  of  town  council  compelling  removal  of  stationary 
awnings  is  not  subject  to  review  by  court  except  as  to  reasonableness. 

Cited  in  State  v.  Higgs,  126  N.  C.  1031.  48  L.  R.  A.  452,  35  S.  E.  473  (dissenting 
opinion),  majority  sustaining  court's  right  to  review  municipal  ordinance  against 
projecting  signs  in  street;  State  v.  Staples,  157  X.  C.  638,  37  L.R.A. (N.S.)  697, 
73  S.  E.  112,  holding  that  courts  will  not  interfere  with  exercise  of  discretionary 
powers  of  municipality  for  public  welfare,  unless  their  action  is  clearly  un- 
reasonable. 

24  L.  R.  A.  679,  STATE  USE  OF  HARTLCA7E  v.  M.  FOX  &  SON,  79  Md.  514, 

47  Am.  St.  Rep.  424,  29  Atl.  601. 
Inability  to  tnird  persons  for  neg-lig-ence  in  performing-  contract. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L. 
R.  A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of  building 
retained  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting  of 
water  pipes  designed  for  their  protection  from  fire;  McCaffrey  v.  Mossberg  &  G. 
Mfg.  Co.  55  L.  R.  A.  822,  which  denies  liability  of  manufacturer  of  drop  press 
for  injury  to  employee  of  purchaser  from  breaking  of  defective  hook;  Bragdon 
v.  Perkins-Campbell  Co.  66  L.R.A.  924,  which  holds  seller  of  sidesaddle  to  hus- 
band under  no  duty  to  wife  for  whose  use  he  knows  it  to  have  been  purchased! 
so  as  to  render  him  liable  to  her  for  negligence  in  its  construction. 

Cited  in  notes  (2  L.R.A.  (X.S.)  304)  on  liability  of  manufacturer  or  vendor  for 
injuries  from  defect  to  third  parties;  (19  L.R.A. (N.S. )  932)  on  liability  of 
manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  injury 
from  defects  in  article;  (100  Am.  St.  Rep.  199)  on  right  to  recover  for  negligence 
in  absence  of  privity. 
Liability  of  seller  of  dangerous  article. 

Cited  in  Waters  Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  512,  60  S.  W.  453, 
holding  seller  of  gasoline  not  giving  notice  of  dangerous  character  liable  for  in- 
jury to  buyer's  employee. 

Cited  in  footnotes  to  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303, 
which  holds  manufacturer  supplying  dangerous  machine  to  another,  without  no 
tice  of  dangerous  character,  liable  for  injury  to  vendee's  employee;  Peters  v.  Jack 
son,  57  L.  R.  A.  428,  which  holds  one  mistakenly  selling  poisonous  drug  for  harm- 
less medicine  liable  to  third  person  taking  it;  Ives  v.  Welden,  54  L.  R.  A.  854, 
which  holds  merchant's  failure  to  label  gasoline  renders  him  liable  for  injury  to 
member  of  purchaser's  family  by  explosion;  Woodward  v.  Miller,  64  L.  R.  A.  932, 
holding  vendor  of  buggy  having  concealed  defect  liable  for  resultant  injuries,  in 
absence  of  privity  of  contract  between  him  and  one  injured;  Skinn  v.  Reutter, 
63  L.R.A.  743,  which  holds  seller  of  diseased  hogs  liable  for  injury  to  life  or 
property  resulting  therefrom:  O'Neill  v.  James,  68  L.R.A.  342,  which  denies  lia- 
bility of  manufacturer  of  champagne  cider  for  injuries  to  employee  of  customer 
through  explosion  of  bottle  not  known  to  be  peculiarly  liable  thereto. 

Cited  in  notes  (1  L.R.A. (N.S.)  1179)  on  liability  of  manufacturer  to  person 
not  in  privity  of  contract  injured  by  article  dangerous  to  life;  (34  L.R.A. (N.S.) 
702)  on  damages  recoverable  for  selling  diseased  animals;  (47  Am.  St.  Rep. 
551)  on  liability  in  absence  of  statutes;  (93  Am.  St.  Rep.  847)  on  liability  of 
persons  communicating  contagious  or  infectious  disease  to  others  by  sale  of 
diseased  animals. 
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24  L.  R.  A.  684,  MANNING  v.  LEIGHTON,  65  Vt.  84,  26  Atl.  258. 

Motion  for  reargument  denied  in  66  Vt.  57,  28  Atl.  630. 
What    assets    give    jurisdiction    to    appoint    administrator. 

Cited  in  footnotes  to  Engelskirger's  Appeal,  51  L.  R.  A.  876,  which  holds  ancil- 
lary administration  grantable  in  any  county  where  note  constituting  decedent's 
entire  assets  is;  Re  Mayo,  54  L.  R.  A.  660,  which  authorized  appointment  of  ad- 
ministrator in  county  where  nonresident  killed,  to  bring  action  for  his  death. 
Lien  for  attorney's  fees. 

Cited  in  Gottstein  v.  Harrington,  25  Wash.  511,  65  Pac.  753,  holding  statutory 
lien  of  attorney  upon  papers  of  client  in  his  possession  for  compensation,  retain- 
ing lien  merely,  not  enforceable  by  action. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
bid  in  by  mortgagee  or  assignee. 

Oited  in  note  (51  Am.  St.  Rep.  251,  252,  267)   on  lien  of  attorneys. 
Collateral  attack  on  judgement. 

Cited  in  note  (11  Eng.  Rul.  Cas.  15)  on  collateral  attack  on  judgment. 

24  L.  R.  A.  693,  BYRNE  v.  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  9  C.  C.  A.  666, 

22  U.  S.  App.  220,  61  Fed.  605. 
"XV  In- ii    relation    of   master   and   servant   exists. 

Cited  in  Hardy  v.  Shedden  Co.  37  L.  R.  A.  39,  24  C.  C.  A.  264,  47  U.  S.  App. 
362,  78  Fed.  613,  holding  driver  of  truck  hired  for  use  in  procession,  special  ser- 
vant of  hirer;  Memphis  &  C.  R.  Co.  v.  Hoechner,  14  C.  C.  A.  472,  31  U.  S.  App. 
644,  67  Fed.  459,  denying  company's  liability  for  negligent  operation  of  railroad 
under  exclusive  control  of  receivers;  Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.  R. 
A.  715,  52  C.  C.  A.  52,  114  Fed.  104,  denying  railroad's  liability  to  employee  for 
negligence  of  switchmen  of  depot  company;  Roe  v.  Winston,  86  Minn.  87,  90  N. 
W.  122,  holding  contractor  having  control  over  work  trains  furnished  by  rail- 
road liable  for  negligence  of  engineer;  Garven  v.  Chicago,  R.  I.  &  P.  R.  Co.  100 
Mo.  App.  620,  75  S.  W.  193,  holding  master  not  liable  for  negligence  of  servants 
under  control  of  stranger;  Indiana  Union  Traction  Co.  v.  Benadum,  42  Ind.  App. 
123,  83  N.  E.  261,  holding  that  servants  of  plaintiff  assisting  defendant  in  load- 
ing plaintiff's  horse  on  car  are  acting  for  defendant  who  therefore  becomes 
liable  for  their  negligence;  Standard  Oil  Co.  v.  Parkinson,  82  C.  C.  A.  29,  152 
Fed.  682,  holding  oil  company  liable  for  consequences  of  negligent  act  of  driver 
of  one  of  its  tanks  where  the  company  had  the  right  and  power  to  control  driver 
at  the  instant  he  did  the  negligent  act;  Otis  Steel  Co.  v.  Wingle,  82  C.  C.  A.  62, 
152  Fed.  916,  holding  that  servant  of  independent  contractor  does  not  become 
temporarily  the  servant  of  company  loading  wagon  of  such  servant  under  his 
direction,  making  loaders  his  fellow  servants. 

Cited  in  notes  (37  L.R.A.  42,  76)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them;  (54  Am.  St.  Rep.  74)  on 
acts  of  servant  for  which  master  is  not  responsible. 

Distinguished  in  Frecker  v.  Nicholson,  41  Colo.  14,  13  L.R.A.(N.S.)  1125,  92 
Pac.  224,  14  Ann.  Cas.  730,  holding  driver  of  carriage  the  servant  of  owner  and 
not  of  hirer;  Shepard  v.  Jacobs,  204  Mass.  114,  26  L.R.A.  (N.S.)  444,  134  Am. 
St.  Rep.  648,  90  N.  E.  392,  holding  that  chauffeur  of  automobile  rented  for  length 
of  two  days  is  servant  of  owner  and  not  of  hirer. 

Who    liable    for    negligence    of    employees    of    railroad    using    another's 
tracks. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  [nd.  611,  46  L.  R.  A.  48, 
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53  N.  E.  415,  holding  railroad  liable  for  negligence  of  employees  operating  its 
trains  on  another's  tracks ;  Atwood  v.  Chicago,  R.  I.  &  P.  R.  Co.  72  Fed.  456,  deny- 
ing railroad's  liability  for  negligence  of  crew  of  its  train  while  running  over 
another's  track,  subject  to  superintendent's  orders;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Stepp,  22  L.R.A.  (X.S.)  357,  90  C.  C.  A.  431,  164  Fed.  791,  holding  carrier 
operating  its  trains  on  tracks  of  another  company  liable  for  injury  to  a  third 
person  through  negligence  in  operation  though  train  was  operated  under  rules 
and  regulations  of  track  owners  and  under  orders  of  its  train  despatcher. 

Cited  in  notes  (44  L.R.A.  746)  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road  under  lease,  license  or  other 
contract;  (22  L.R.A.  (X.S.)  324)  on  liability  of  railroad  for  negligence  of  em- 
ployee while  running  on  road  of  another,  subject  to  orders  of  the  latter's  train 
despatcher. 

Distinguished  in  Hulburt  v.  Wabash  R.  Co.  130  Mo.  665,  31  S.  W.  1051,  holding 
railroad,  charged  with  duty  of  repairing  engines,  liable  to  employee  injured  while 
running  over  another  road;  Clark  v.  Geer,  32  C.  C.  A.  300,  57  U.  S.  App.  473, 
86  Fed.  451,  and  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  56  Kan.  610,  44  Pac.  628, 
holding  railroad  operating  trains  on  another's  tracks,  subject  to  control  of  lat- 
ter's despatcher  liable  for  employee's  negligence. 
Liability  of  person  in  control  of  anothers  property  aiid  servants. 

Cited  in  American  Exp.  Co.  v.  Ogles,  36  Tex.  Civ.  App.  410,  81  S.  W.  1023, 
holding  it  proper  to  limit  recovery  to  separate  act  of  express  company  which 
operated  special  train  with  railroad  servants,  where  railroad  was  also  negligent; 
Collier  v.  Great  Northern  R.  Co.  40  Wash.  645,  82  Pac.  935,  holding  railroad 
company  using  tracks  of  another  company  merely  for  switching  purposes  not 
liable  to  third  person  for  injury  resulting  from  defect  in  track;  Clough  v.  Grand 
Trunk  W.  R.  Co.  11  L.R.A.  (X.S.)  449,  85  C.  C.  A.  1,  155  Fed.  84,  holding  carrier 
not  liable  to  employee  of  circus  company  for  injury  caused  by  collision  of  two 
circus  trains  where  carrier  contracted  to  supply  moving  force  to  circus  trains 
and  stipulated  against  liability  of  any  kind  in  connection  with  operation  of  such 
trains;  Sager  v.  Xorthern  P.  R.  Co.  166  Fed.  533,  on  liability  of  carrier  for 
damages  caused  by  engine  rented  to  independent  person  or  company;  Fisher  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  169  Fed.  958,  holding  that  cars  and  men  of 
railroad  company  working  in  certain  county  on  tracks  of  bridge  company  under 
contract  by  which  the  two  exchanged  work,  are  working  for  bridge  company  and 
are  not  in  service  of  common  carrier  within  liability  statute;  Philadelphia  & 
R.  Coal  &  I.  Co.  v.  Barrie,  102  C.  C.  A.  618,  179  Fed.  54,  holding  coal  dealer 
hiring  driver  and  team  to  haul  coal,  from  another  coal  dealer  paying  stipulated 
sum  and  having  complete  control  thereof,  liable  for  negligence  of  such  driver. 
Street  railways  as  "railroads." 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which  holds  pas- 
senger on  street  car  platform  not  passenger  on  "any  railroad"  so  as  to  assume 
risk  of  injury;  Bloxham  v.  Consumers'  Electric  Light  &  Street  R.  Co.  29  L.  R. 
A.  507,  which  holds  "street  railway"  within  provision  for  selling  railroad  prop- 
erty for  delinquent  taxes;  Diebold  v.  Kentucky  Traction  Co.  63  L.R.A.  637, 
which  holds  an  electric  railway  for  carrying  of  passengers  and  freight  between 
cities  in  different  states  a  trunk  railway  within  exception  of  such  railways  from 
constitutional  prohibition  against  granting  franchises  to  other  than  the  highest 
bidder. 

Distinguished  in  effect  in  Savannah,  T.  &  I.  of  H.  R.  v.  Williams,  117  Ga.  416, 
61  L.R.A.  250,  footnote  p.  249,  43  S.  E.  751,  holding  chartered  street  railroad  a 
railroad  within  statute  as  to  liability  for  negligence  of  fellow  servant 
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Intersection   of   railroads. 

Cited  in  footnote  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Traction  Co. 
29  L.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads. 
Duty    to    maintain    lookout    on    train. 

Cited  in  note  (25  L.  R.  A.  292)  on  duty  to  maintain  lookout  on  railroad  train. 
When  Federal,  bound  by  decisions  of  state,  courts. 

Cited  in  Elliott  v.  Felton,  56  C.  C.  A.  76,  119  Fed.  272,  holding  decision  of  state 
court  as  to  vice  principals!) ip  not  binding  on  Federal  court  in  action  for  injuries 
causing  death;  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  284,  126  Fed.  298, 
holding  Federal  court  may  exercise  independent  judgment  upon  question  of  gen- 
eral jurisprudence  arising  under  state  statute  not  specifically  construed  as  to 
such  question  by  state  court;  Southern  R.  Co.  v.  Simpson,  65  C.  C.  A.  563,  131 
Fed.  709,  on  duty  of  Federal  court  to  follow  state  supreme  court  construction 
of  a  statute,  but  declining  to  follow  it  beyond  its  necessary  authority;  Adelbert 
College  v.  Wabash  R.  Co.  96  C.  C.  A.  465,  171  Fed.  811,  17  Ann.  Cas.  1204,  on 
acceptance  by  Federal  court  of  state  court's  construction  of  state  statute;  Three 
States  Lumber  Co.  v.  Blanks,  69  L.R.A.  289,  66  C.  C.  A.  353,  133  Fed.  482,  hold- 
ing decisions  of  state  court  on  excuses  for  nonreturn  of  replevied  property,  not 
binding  on  Federal  court,  such  question  being  one  of  general  law  in  Tennessee; 
Rogers  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  69  C.  C.  A.  321,  136  Fed.  574,  follow- 
ing construction  of  statute  placed  thereon  by  state  supreme  court. 

Cited  in  note  (40  L.R.A.  (N.S.)  402,  438)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 

Distinguished  in  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  338,  47  U.  S. 
App.  36,  76  Fed.  300,  holding  Federal  court  not  bound  by  state  court's  construc- 
tion of  statutes  rendered  after  rights  involved  originated. 


Cited  in  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  398,  21  C.  C.  A.  553,  43  U. 
S.  App.  726,  75  Fed.  880,  holding  Federal  court  in  Tennessee  will  enforce  nonrepug- 
nant  constitutional  provision  of  state  where  injury  received,  as  to  employer's  lia- 
bility; National  Surety  Co.  v.  State  Bank,  61  L.  R.  A.  397,  56  C.  C.  A.  661,  120 
Fed.  597,  holding  foreign  corporations,  compelled  to  make  state  officer  an  agent 
for  service  of  process,  not  estopped  by  latter's  negligence. 

Cited  in  note  (25  L.  R.  A.  573)  on  how  far  statutes  will  be  regarded  as  having 
abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 
Absolute  liability   for   breach   of   statutory   duty. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Womack,  97  C.  C.  A.  559,  173  Fed.  756,  on 
contributory  negligence  as  merely  mitigating  damages  resulting  from  breach  of 
statute  absolutely  fixing  liability;  Southern  R.  Co.  v.  Sutton,  103  C.  C.  A.  5J, 
179  Fed.  474,  holding  railway  company  absolutely  liable  for  injury  to  person 
walking  on  track  caused  by  failure  to  comply  with  statute  and  such  liability  is 
not  affected  by  contributory  negligence  though  such  fact  may  be  considered  in 
mitigation  of  damages. 
Mitigation  of  damages  by  contributory  negligence. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Martin.  113  Tenn.  278,  87  S.  W.  418,  holding 
it  affirmative  error  for  court  to  instruct  jury  that  they  "may"  reduce  damages  for 
contributory  negligence  and  that  the  instruction  should  have  read  "must." 
Right   of   third   persons   to   take   advantage   of   champerty. 

Cited  in  note  (35  L.R.A. (N.S.)  516)  on  right  of  third  persons  to  take  advan- 
tage of  champerty. 


1297  L.  R.  A.  CASES  AS  AUTHORITIES.  [24  L.R.A.  702 

24  L.  R.  A.  702,  LOW  v.  REES  PRINTING  CO.  41  Neb.   127,  43  Am.  St.  Rep. 

670,  59  N.  W.  362. 
Infringement    of   freedom    of   contract. 

Cited  in  State  v.  Haun,  61  Kan.  161,  47  L.  R.  A.  375,  59  Pac.  340,  holding  stat- 
ute requiring  wages  paid  in  money  unconstitutional;  Re  House  Bill  No.  203,  21 
Colo.  28,  39  Pac.  431,  holding  act  fixing  mode  of  ascertaining  compensation  for 
mining  coal  invalid;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.  R. 
A.  754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  holding  statute  forbidding  discharge 
of  employee  because  member  of  union  unconstitutional;  Temple  Iron  Co.  v.  Car- 
manoskie,  10  Kulp,  39,  7  Northampton  Co.  Rep.  260,  enjoining  intimidation  of 
employees  by  strikers;  Vegelahn  v.  Guntner,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am. 
St.  Rep.  443,  44  N.  E.  1077,  enjoining  strikers'  patrol  in  front  of  factory;  L.  D. 
Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass.  121,  23  L.R.A.(N.S.)  1244,  85  N.  E. 
897,  on  interference  with  the  right  to  contract;  Jordan  v.  State,  51  Tex.  Crim. 
Rep.  536,  11  L.R.A.  (N.S.)  608,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  an  act 
prohibiting  payment  of  any  servant  or  employee  for  labor  performed  by  writing 
redeemable  or  payable  in  goods  or  merchandise  to  be  invalid  as  a  violation  of 
state  and  Federal  constitutions. 

Cited  in  notes  (28  L.R.A.  276)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money;  (62  Am.  St.  Rep.  178)  on  protection  of  corpo- 
rations from  special  and  hostile  legislation  respecting  employees;  (78  Am.  St. 
Rep.  245)  on  acts  as  to  employment  which  legislature  may  declare  criminal. 

Distinguished  in  Harbison  v.  Knoxville,  103  Tenn.  447,  56  L.  R.  A.  322,  76  Am. 
St.  Rep.  682,  53  S.  W.  955,  holding  act  requiring  payment  of  wages  in  money 
constitutional;  Dennis  v.  Moses,  18  Wash.  591,  40  L.  R.  A.  314,  52  Pac.  333,  dis- 
senting opinion  by  Reavis,  J.,  who  holds  act  requiring  appraisement  of  property 
sold  on  execution  or  foreclosure  constitutional;  Lawrence  v.  Rutland  R.  Co.  80 
Vt.  387,  15  L.R.A. (N.S.)  358,  67  Atl.  1091,  13  Ann.  Cas.  475,  holding  legislative 
restriction  concerning  means  of  payment  of  employees  by  railroad  corporation 
not  a  violation  of  freedom  of  contract  where  the  power  to  make  reasonable 
regulations  is  reserved  in  charter. 
Statutory  regulation  of  hours  of  labor. 

Cited  in  Ritchie  v.  People,  155  111.  110,  29  L.  R.  A.  84,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  statute  limiting  employment  of  females  in  factories  or 
workshops  to  eight  hours  a  day  unconstitutional;  Seattle  v.  Smyth,  22  Wash. 
329,  79  Am.  St.  Rep.  939,  60  Pac.  1120,  holding  city  ordinance  restricting  hours 
of  labor  on  public  works  unconstitutional;  Re  Eight  Hour  Law,  21  Colo.  32,  39- 
Pac.  328,  and  Re  Morgan,  26  Colo.  443,  47  L.  R.  A.  64,  footnote  p.  52,  77  Am.  St. 
Rep.  269,  58  Pac.  1071,  nolding  eight-hour  law  applying  to  mines  and  smelters 
unconstitutional ;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  222,  59  L. 
11.  A.  782,  footnote  p.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885,  holding  void,  act 
limiting  to  eight  hours  a  day  work  of  laborers  on  public  contract;  Re  Ten-Hour 
Law,  24  R,  I.  611,  61  L.  R,  A.  615,  54  Atl.  602  (dissenting  opinion),  majority 
sustaining  legislation  limiting  to  ten  hours  a  day,  work  of  street  railway  em- 
ployees; State  v.  Muller,  48 'Or.  254,  120  Am.  St.  Rep.  805,  85  Pac.  855,  11  Ann. 
Cas.  88,  holding  that  legislature  may  regulate  the  number  of  hours  which  an  em- 
ployer may  require  a  female  employee  to  work  per  day;  Opinion  to  Governor,  24 
R.  I.  611,  61  L.R.A.  615,  54  Atl.  602  (dissenting  opinion),  on  validity  of  act  regu- 
lating hours  of  labor;  Lochner  v.  New  York,  198  U.  S.  63.  49  L.  ed.  944,  25  Sup. 
Ct.  Rep.  539,  3  Ann.  Cas.  1133,  holding  that  an  act  to  regulate  hours  of  labor 
of  bakers  to  sixty  hours  per  week  and  ten  hours  per  day  is  unconstitutional. 

Cited  in  footnotes  to  Fiske  v.  People,  52  L.  R.  A.  291,  which  holds  void,  restric- 
L.R.A.  Au.  Vol.  in.— 82. 
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tion  of  hours  of  labor  on  city  contracts  to  eight  hours  per  day;  Re  Dalton,  47  L. 
R.  A.  380,  which  sustains  eight-hour  law  applicable  only  to  employees  of  state, 
municipality,  or  subdivision  of  state;  Stato  v.  McNally,  36  L.  R.  A.  533,  which 
denies  power  of  city  council  to  make  violation  of  ordinance  fixing  hours  of  labor 
on  public  works  a  misdemeanor;  Wenham  v.  State,  58  L.  R.  A.  825,  which  sus- 
tains statute  limiting  hours  of  work  of  women  in  certain  employments;  State  v. 
Buchanan,  59  L.  R.  A.  342,  which  sustains  prohibition  against  employment  of 
women  more  than  ten  hours  a  day  in  certain  establishments;  Short  v.  Bullion, 
B.  &  C.  Min.  Co.  45  L.  R.  A.  603,  which  sustains  eight-hour  law  for  miners, 
smelters,  and  refiners;  Holden  v.  Hardy,  37  L.  R.  A.  103,  which  sustains  act  pro- 
hibiting employment  in  underground  mines  for  more  than  eight  hours  per  day; 
Re  Ten-Hour  Law,  61  L.  R.  A.  612,  which  sustains  limitation  to  ten  hours  a  day, 
work  of  street  railway  employees. 

Cited  in  notes    (65  L.R.A.  41,  42,  43)    on  legislative  limitation  of  hours  of 
labor;     (48   L.   ed.   U.   S.    149)    on   validity   of   legislation   regulating   hours   of 
labor. 
Class  legislation. 

Cited  in  Livingston  Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  205,  68  N.  W. 
375,  holding  exemption  of  building  and  loan  associations  from  general  interest 
laws  not  class  legislation;  Niagara  F.  Ins.  Co.  v.  Cornell,  110  Fed.  825,  holding 
anti-trust  law  prohibiting  combinations  to  fix  prices,  excepting  associations  of 
laboring  men,  unconstitutional;  State  ex  rel,  Dawson  County  v.  Farmers  &  M. 
Irrig.  Co.  59  Neb.  5,  80  N.  W.  52,  holding  statute  exempting  irrigation  companies 
from  general  law  requiring  bridges  over  canals  or  ditches  across  highways  un- 
constitutional; Marymont  v.  Nevada  State  Bkg.  Board,  —  Nev.  — ,  32  L.R.A. 
(N.S. )  486,  111  Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary 
banking  business  to  corporations;  People  v.  Richards  &  K.  Mfg.  Co.  1  111.  C.  C. 
180,  holding  a  law  preventing  transportation  and  mercantile  corporations  from 
combining  to  maintain  prices  unconstitutional  for  expressly  exempting  mining 
and  other  corporations  whose  product  is  result  of  labor  from  its  operation; 
Cleland  v.  Anderson,  66  Neb.  259,  5  L.R.A. (N.S.)  140,  92  N.  W.  306,  holding  an 
act  prohibiting  combinations  to  raise  or  maintain  prices  of  commodities  not  in- 
valid for  expressly  excepting  combinations  of  laborers  to  raise  or  maintain 
wages. 

Distinguished  in  Bugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A. 
800,  32  S.  W.  5,  upholding  exception  of  baled  cotton  from  statute  making  void 
all  stipulations  limiting  liability  to  less  than  entire  loss,  not  exceeding  insurance. 
Effect  on  statute  of  invalidity  of  part. 

Cited  in  State  ex  rel.  Cornell  v.  Poynter,  59  Neb.  434,  81  N.  W.  431 ;  Crawford 
Co.  v.  Hathaway,  60  Neb.  760,  84  N.  W.  271;  Redell  v.  Moores,  63  Neb.  225,  55 
L.  R.  A.  743,  93  Am.  St.  Rep.  431,  88  N.  W.  243;  State  ex  rel.  Wheeler  v.  Stewart, 
52  Neb.  250,  71  N.  W.  941, —  holding  whole  act  fails  where  invalid  portion  ob- 
viously induced  enactment;  Scott  v.  Flowers,  61  Neb.  627,  85  N.  W.  857,  dissent- 
ing opinion  by  Norval,  J.,  who  holds  whole  act  invalid  where  unconstitutional 
section  induced  adoption. 
When  statute  held  unconstitutional. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb.  495,  41  L.  R.  A.  629,  76 
N.  W.  175,  holding  statute  repugnant  to  right  of  local  self-government,  though 
not  expressly  prohibited,  unconstitutional. 

24  L.  R.  A.  710,  LYNN  v.  SOUTHERN  P.  CO.  103  Cal.  7,  36  Pac.  1018. 
Standing1  on  outside  of  car  or  in  wrong  place  as  negligence. 

Cited  in  Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  494,  87  N.  W.  626  (dis- 
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senting  opinion),  majority  denying  liability  of  street  car  company  to  passenger 
injured  while  riding  on  bumper  of  crowded  car;  Jackson  v.  Natchez  &  W.  R.  Co. 
114  La.  990,  70  L.R.A.  299,  108  Am.  St.  Rep.  366,  38  So.  701,  holding  it  not  con- 
tributory negligence  to  ride  on  platform  of  crowded  car  where  a  refusal  to  ride 
would  necessitate  the  staying  out  all  night  in  rain ;  Lane  v.  Choctaw,  0.  G.  R.  Co. 
19  Okla.  337,  91  Pac.  883,  holding  it  not  contributory  negligence  for  passenger  to 
ride  in  baggage  car  on  mixed  train  when  passenger  coach  is  over  crowded  and 
no  warnings  against  riding  in  baggage  car  are  posted. 

Cited  in  footnotes  to  Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  57  L.R.A.  639, 
which  holds  carrier  liable  for  injury  caused  by  requiring  passengers  on  over- 
crowded cars  to  ride  on  platform;  Morgan  v.  Lake  Shore  &  M.  S.  R.  Co.  70 
L.R.A.  609,  which  holds  it  not  negligence  per  se  for  passenger  on  crowded  train 
to  seek  relief  on  platform  on  becoming  sick  from  lack  of  proper  ventilation  and 
tobacco  smoke. 

Cited  in  note   (29  L.R.A.  (N.S.)   327)   on  riding  on  platform  of  railroad  car  as 
negligence. 
Liability   for   failure   to   provide   train. 

Cited  in  note,  (32  L.  R.  A.  544)   on  liability  to  passenger  for  default  or  delay 
in  running  railroad  trains. 
Liability  of   carrier   permitting   overcrowding' 

Cited  in  Weisshaar  v.  Kimball  S.  S.  Co.  65  L.  R.  A.  87,  footnote  p.  84,  63  C.  C. 
A.  143,  128  Fed.  401,  holding  steamship  owner  liable  for  death  of  passenger  by 
swamping  of  boat  sent  to  cosvey  passengers  to  steamer,  and  permitted  to  be  over- 
crowded by  officer  in  charge;  Rex  v.  Toronto  R.  Co.  23  Ont.  L.  Rep.  209,  holding 
that  failure  of  railroad  to  prevent  overcrowding  in  cars  is  act  of  negligence  of 
Avhich  passenger  may  complain  and  nuisance  under  section  221  of  C«de;  Chicago 
&  W.  I.  R.  Co.  v.  Newell,  113  111.  App.  265,  holding  carrier  liable  for  injury  to 
passenger  standing  on  platform  of  overcrowded  car,  caused  by  operation  of  train 
at  undue  speed  around  sharp  curve;  Lobner  v.  Metropolitan  Street  R.  Co.  79 
Ivan.  814,  21  L.R.A. (N.S.)  974,  101  Pac.  463,  holding  that  overcrowding  of  car 
causing  injury  to  passenger  should  go  to  jury  on  question  of  negligence. 

Cited  in  footnote  to  Weisshaar  v.  Kimball  S.  S.  Co.  65  L.R.A.  84,  which  holds 
steamship  owner  liable  for  death  of  passenger  drowned  by  swamping  of  over- 
loaded boat  used  to  convey  passengers  to  vessel. 

Cited  in  notes  (7  L.R.A.  (N.S.)  731)  on  injury  by  crush  in  entering  car  at 
«levated  or  subway  station;  (32  L.R.A. (N.S.)  476)  on  liability  of  carrier  for 
injury  to  passenger  by  crowd  at  station  or  stopping  place;  (37  L.R.A. (N.S.) 
724)  on  carrier's  liability  for  negligent  or  meddlesome  act  of  fellow  passenger. 

24  L.  R.  A.  715,  ROBINSON  v.  EXEMPT  FIRE  CO.  103  Cal.  1,  42  Am.  St.  Rep. 

93,  36  Pac.  955. 
Testimony   as   to   deduction   from   witnesses'   observation. 

Cited  in  People  v.  Chin  Hane,  108  Cal.  602,  41  Pac.  697,  holding  witness  may 
testify  that  shots  sounded  as  though  fired  inside  of  building;  Stout  v.  Pacific  Mut. 
li.  Ins.  Co.  130  Cal.  474,  62  Pac.  732,  holding  witness  may  state  whether  blow  light 
or  heavy;  Federal  Betterment  Co.  v.  Reeves,  77  Kan.  114,  93  Pac.  627,  15  Ann. 
Cas.  796,  holding  that  bodily  appearance  and  conduct  as  indicating  health  or 
lack  of  it  may  be  testified  to  by  any  competent  person  in  a  position  to  know: 
Davis  v.  Oregon  Short  Line  R.  Co.  31  Utah,  316,  88  Pac.  2,  holding  that  wife 
of  person  injured  may  testify  as  to  health  of  husband  before  and  after  injury 
and  as  to  presence  or  absence  of  pain,  where  she  attended  him  during  illness 
and  lived  with  him  for  years  previous  thereto;  Crosby  v.  Portland  R.  Co.  53 
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Or.  506,  100  Pac.  300,  holding  nonexpert  may   testify  as  to  general  appearance 
for  health  as  observed  before  and  after  injury. 
Relief    from    improvident    stipulation. 

Cited  in  Moffitt  v.  Jordan,  127  Cal.  629,  60  Pac.  175,  holding  appellate  court 
will  not  review  relief  from  stipulation,  unless  discretion  clearly  abused;   Truett 
v.  Onderdonk,   120  Cal.  586,  53  Pac.  26,  holding  court  may  relieve  party  from 
stipulation  for  dismissal. 
Divisible  contracts. 

Cited  in  note   (59  Am.  St.  Rep.  280)    on  divisible  contracts. 

24  L.  R.  A.  717,  NORFOLK  &  W.  R.  CO.  v.  WARD,  90  Va.  687,  44  Am.  St.  Rep. 

945,  19  S.  E.  849. 
Contributory    ue&lig-ence    of    employee. 

Cited  in  notes   (49  L.  R.  A.  35)   on  contributory  negligence  in  entering  or  re- 
maining in  employment;    (48  L.  R.  A.  757,  758,  765)   on  servant's  right  of  action 
for  injuries  received  in  obeying  direct  command. 
Assumption   of  risk. 

Cited  in  Ostrander  v.  Lansing,  111  Mich.  697,  70  N.  W.  332,  holding  assumptioo 
of  risk  from  cave-in  by  workman  on  sewer,  where  danger  increased  by  prior  exca- 
vation, question  for  jury;  Jacobson  v.  United  States  Gypsum  Co.  144  Iowa,  10T 
120  X.  W.  651,  holding  that  servant  does  not  assume  risk  of  enhanced  dangers 
arising  from  any  negligent  act  as  omission  of  master;  Grimm  v.  Omaha  Electric 
Light  &  P.  Co.  79  Neb.  396,  112  N.  W.  620,  holding  defendant  master  has  burden 
of  proving  that  "trouble  finder"  of  electric  company  assumed  risk  of  crossed 
wires  of  high  voltage. 

Cited  in  notes  (19  L.R.A.  (N.S.)  360)  on  servant's  assumption  of  risk  from 
changing  condition  of  working  place  during  progress  of  work;  (28  L.R.A. (N.S.) 
1218)  as  to  whether  servant  may  assume  risk  of  dangers  created  by  master's 
negligence;  (97  Am.  St.  Rep.  898)  on  right  of  recovery  by  employee  accepting 
extra  hazardous  duties. 

24  L.  R.  A.  719,  CITIZENS'  NAT.  BANK  v.  BERRY,  53  Kan.  696,  37  Pac.  131. 
Determination   as  to  validity  of  seizure  of  property  to  satisfy   judgment,   in 
Citizens'  Bank  v.  McClelland,  53  Kan.  699,  37  Pac.  132. 
Authority    of    corporation    president    respecting:    litigation. 

Cited  in  First  Nat.  Bank  v.  Marshall,  56  Kan.  445,  43  Pac.  774.  sustaining 
president's  authority  to  represent  bank  in  litigation;  Dallas  Ice  Factory  &  Cold 
Storage  Co.  v.  Crawford,  18  Tex.  Civ.  App.  180,  44  S.  W.  875,  holding  corporation 
bound  by  agreement  of  president  and  general  manager  to  pay  attorney's  fee. 

24  L.  R,  A.  721,  PEOPLE  v.  EATON,  100  Mich.  208,  59  N.  W.  145. 
Use    of    highway. 

Cited  in  Atty.  Gen.  ex  rel.  Brotherton  v.  Detroit,   148  Mich.  114,  ill  N.   W. 
860   (dissenting  opinion),  on  the  use  of  highways  for  public  in  general  for  pass- 
age and  traffic  without  distinction. 
Rights    of    telephone    companies    in    highway. 

Cited  in  Michigan  Teleph.  Co.  v.  Benton  Harbor,  121  Mich.  514,  47  L.  R.  A. 
107,  footnote  p.  104,  80  N.  W.  386,  holding  city's  consent  unnecessary  to  use  of 
streets  by  telephone  companies. 

Cited  in  footnote  to  Dailey  v.  State,  24  L.  R.  A.  724,  which  denies  telegraph 
company's  right  to  cut  branches  from  trees  in  highway. 

Cited  in  note   (39  L.  R.  A.  621)   on  municipal  control  over  public  nuisances  on 
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public  streets  and  highways,  created  by  street  railroads  and  other  electrical  com- 
panies. 
State   control   of   highways. 

Cited  in  State  ex  rel.  Rocky  Mountain  Bell  Teleph.  Co.  v.  Red  Lodge,  30  Mont. 
344,  76  Pac.  758,  holding  that  statute  giving  telephone  companies  right  to  erect 
poles  in  public  highways  is  not  amended  by  subsequent  act  empowering  cities 
to  remove  obstructions  and  telephone  poles  from  streets  the  state  not  surrender- 
ing entire  control  to  city. 

Use    of    highways    by    electrical    companies     as     additional     servitude 

Conduits. 

Cited  in  Castle  v.  Bell  Teleph.  Co.  49  App.  Div.  441,  63  N.  Y.  Supp.  482,  hold- 
ing conduit  in  city  street  for  telephone  wires  not  additional  burden. 

Cited  in  footnote  to  Coburn  v.  New  Teleph.  Co.  52  L.  R.  A.  672,  which  holds 
occupation  of  sidewalk  with  trench  and  pipes  for  conduit  for  telephone  wires  not 
additional  burden. 

Cited  in  note  (7  L.R.A.(N.S.)  87)  on  telephone  or  telegraph  as  additional 
burden  on  highway. 

—  Poles    and    v.  ir<  s. 

Cited  in  Magee  v.  Overshiner,  150  Ind.  135,  40  L.  R,  A.  373,  footnote  p.  370,  65 
Am.  St.  Rep.  358,  49  N.  E.  951,  holding  reasonable  use  of  city  streets  for  tele- 
phone system  not  additional  servitude;  Donovan  v.  Allert,  11  N.  D.  297,  58  L.  R. 
A.  780,  footnote  p.  775,  95  Am.  St.  Rep.  720,  91  N.  W.  441,  holding  telephone  poles 
and  wires  in  street  additional  burden-.  McC.'ann  v.  Johnson  County  Teleph.  Co. 
69  Kan.  217,  66  L.R.A.  176,  76  Pac.  870.  2  Ann.  Cas.  156,  holding  the  construc- 
tion and  maintenance  of  telephone  on  rural  highway  not  an  additional  burden 
on  such  highway  for  which  abutters  may  demand  compensation;  Kirby  v. 
Citizens'  Teleph.  Co.  17  S.  D.  370,  97  N.  W.  3.  2  Ann.  Cas.  152,  holding  construc- 
tion and  operation  of  telephone  system  on  city  streets  in  manner  not  to  incon- 
venience abutters,  is  not  an  additional  servitude  entitling  them  to  compensation; 
Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  420,  3  L.R.A.  (N.S.)  325,  112 
Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,  holding  telephone  wires  and 
poles  erected  in  street  not  an  additional  burden  on  fee  of  abutters. 

Cited  in  footnotes  to  Eels  v.  American  Teleph.  &  Teleg.  Co.  25  L.  R.  A.  640. 
•which  holds  permanent  use  of  highway  for  telephone  poles  and  wires  not  within 
public  easement;  Snyder  v.  Ft.  Madison  Street  R.  Co.  41  L.  R.  A.  345,  which  holds 
electric  railway  poles  not  ground  of  complaint  to  abutter;  Palmer  v.  Larchmont 
Electric  Co.  43  L.  R.  A.  672,  which  holds  electric  light  poles  not  additional  burden 
on  fee  in  country  highway;  French  v.  Robb,  57  L.  R.  A.  956,  which  holds  right  to 
maintain,  as  against  owner  of  soil,  poles  and  wires  rightfully  placed  in  street  to 
light  it.  not  lost  by  wrongfully  using  for  private  lighting;  McCann  v.  Johnson 
County  Teleph.  Co.  66  L.R.A.  17-1,  which  holds  construction  and  maintenance  of 
telephone  line  on  rural  highway  not  additional  servitude. 

Cited  in  notes  (26  L.R.A. (N.S.)  189)  on  measure  of  damages  for  right  of 
way  for  telegraph  or  telephone  line  in  street;  (36  L.R.A.  f  N.S.)  188)  on  electric 
line  in  street  or  highway  as  additional  burden;  (106  Am.  St.  Rep.  262)  on  tele- 
graph and  telephone  lines  as  additional  servitudes  in  highways. 

Disapproved  in  Krueger  v.  Wisconsin  Teleph.  Co.  106  Wis.  107,  50  L.  R.  A.  304, 
footnote  p.  298,  81  N.  VV.  1041,  holding  telephone  poles  and  wires,  additional  bur- 
den; Cater  v.  Northwestern  Teleph.  Exch.  Co.  60  Minn.  550,  28  L.  R.  A.  31f>. 
footnote  p.  310,  51  Am.  St.  Rep.  543,  63  N.  W.  Ill,  holding  telephone  line  along 
country  highway  not  additional  burden;  Bronson  v.  Albion  Teleph.  Co.  67  Neb. 
115,  60  L.R.A.  428,  footnote  p.  426,  93  N.  W.  201,  holding  poles  and  wires  perma- 
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nently  and  exclusively  occupying  portion  of  street,  additional  burden;  Cosgriff 
v.  Tri-State  Teleph.  Co.  15  X.  D.  215,  5  L.R.A.(N.S.)  1145,  107  X.  W.  525, 
holding  the  erection  and  operation  of  telephone  and  telegraph  system  on  rural 
highway  to  constitute  an  additional  servitude  and  not  to  be  a  proper  street 

use. 

24  L.  R.  A.  724,  DAILEY  v.  STATE,  51  Ohio  St.  348,  46  Am.  St.  Rep.  578,  37  1ST 

E.  710. 
Ownership   of   fee   in  highway. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I.  549,  42  L.  R.  A. 
109,  40  Atl.  421,  holding  fee  of  highways  in  abutting  owner,  subject  to  public 
easement;  Hamilton,  G.  &  C.  Traction  Co.  v.  Parish,  67  Ohio  St.  190,  60  L.R.A. 
531,  65  N.  E.  1011,  holding  fee  of  highways  outside  of  municipalities  in  abutters; 
Chestnut  v.  Columbus,  D.  &  M.  R.  Co.  15  Ohio  S.  &  C.  P.  Deo.  339,  holding  fee 
of  land  which  is  occupied  by  highways  outside  municipalities  is  in  abutting 
landowner. 
Ownership  and  control  of  trees  in  high-tray. 

Cited  in  Western  U.  Teleg.  Co.  v.  Krueger,  30  Ind.  App.  30,  64  N.  E.  635,  holding 
abutter  owning  fee  of  highway  has,  as  to  shade  trees  therein,  rights  and  remedies 
of  freeholder,  subject  only  to  public  easement;  Bronson  v.  Albion  Teleph.  Co. 
67  Xeb.  114,  60  LJLA.  427,  footnote  p.  426,  93  N.  W.  201,  2  Ann.  Cas.  639, 
holding  telephone  company  liable  for  injury  to  trees  of  abutter  by  authorized 
erection  of  poles;  Slabaugh  v.  Omaha  Electric  Light  &  P.  Co.  87  Xeb.  808, 
30  L.R.A.(X.S.)  1086,  128  X.  W.  505.  holding  that  electric  light  company  ift 
liable  to  abutting  owner  for  damage  caused  by  trimming  shade  trees. 

Cited  in  footnotes  to  Carmel  v.  Shaw,  27  L.  R,  A.  580,  which  holds  city  has  com- 
plete control  over  shade  trees  in  public  street;  Bradley  v.  Southern  Xow  England 
Teleph.  Co.  32  L.  R.  A.  280.  which  denies  power  of  selectmen  to  cut  and  trim  trees 
overhanging  highway,  without  owner's  consent;  Vanderhurst  v.  Tholeke.  35  L.  R» 
A.  267,  which  holds  determination  of  city  council  that  trees  on  sidewalk  are  ob- 
struction, conclusive;  Stretch  v.  Cassopolis,  51  L.  R.  A.  345,  which  denies  right  to 
remove  shade  trees  from  street  without  notice  to  abutter;  Miller  v.  Detroit.  Y.  & 
A.  A.  R.  Co.  51  L.  R.  A.  955.  which  sustains  street  railway  company's  right  to  re- 
move obstructing  shade  trees  without  compensation  to  abutter;  Donahue  v.  Key- 
stone Gas  Co.  70  L.R.A.  761,  which  holds  gas  company  negligently  permitting 
gas  to  escape  from  pipes  in  highway  liable  for  resulting  injury  to  shade  trees 
in  front  of  abutting  property  though  fee  of  street  is  in  public. 

Cited  in  notes  in  101  Am.  St.  Rep.  113,  on  rights,  obligations  and  remedies 
as  to  trees  of  persons  over  whose  land  a  highway  runs;  128  Am.  St.  Rep.  169, 
on  injury  to  trees  on  street  by  telegraph  company  as  malicious  mischief ;  39 
L.R.A.  670,  on  municipal  power  over  trees  on  streets;  (12  L.R.A. (N.S.)  1126) 
on  liability  to  abutter  for  mutilating  trees  in  highway  by  putting  up  polee  or 
wires. 
Additional  servitudes. 

Cited  in  East  End  Bkg.  &  T.  Co.  v.  Cleveland,  1  Ohio  X.  P.  X.  S.  504,  14  Ohio 
S.  &  C.  P.  Dec.  42,  holding  grading  of  street  is  lawful  street  purpose  contemplated 
in  original  acquisition. 
Electric   line*  as. 

Cited  in  Callen  v.  Columbus  Edison  Electric  Light  Co.  66  Ohio  St.  178,  »B 
L.R.A.  786.  64  X.  E.  141,  holding  electric  light  poles  and  wires  cannot  be 
placed  in  street  with  municipal  consent  without  compensating-  abutting  own- 
ers; Donovan  v.  Allert,  11  X.  D.  297,  58  L.R.A.  780,  95  Am.  St.  Rep.  720,  fl 
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X.  W.  441,  holding  telephone  poles  and  wires  in  highway  additional  servitude; 
Phillips  v.  Postal  Teleg.  Cable  Co.  130  X.  C.  524,  89  Am.  St.  Rep.  868,  41  S.  E. 
1022,  holding  owner  entitled  to  additional  compensation  for  telegraph  line  upon 
railroad  right  of  way;  Cosgriff  v.  Tri-State  Teleph.  Co.  15  N.  D.  218,  5  L.R.A. 
(X.S.)  1142,  107  X.  W.  525,  holding  the  erection  of  telephone  and  telegraph 
poles  and  wires  in  street  to  be  an  additional  burden  entitling  abutters  to  com- 
pensation; McCann  v.  Johnson  Co.  Teleph.  Co.  69  Kan.  224,  66  LJELA.  171,  76 
Pac.  870,  2  Ann.  Cas.  156  (dissenting  opinion),  on  electric  wires  as  an  addi- 
tional burden  on  highway;  Denver  v.  United  States  Teleph.  Co.  8  X.  P.  667,  10 
Low  D.  277,  holding  construction  and  maintenance  of  telegraph  or  telephone 
line  upon  highway  is  new  and  additional  burden  on  fee  for  which  owner  is  en- 
titled to  compensation:  Tannian  v.  City  &  Suburban  Teleg.  Asso.  1  Ohio  X.  P. 
X*.  S.  82,  13  Ohio  S.  &  C.  P.  Dec.  734,  holding  telephone  poles  in  street  constitute 
additional  burden  upon  fee  and  abutting  owners  may  enjoin  their  erection  and 
compel  removal  of  those  erected;  Johnstown  &  C.  Teleg.  Co.  v.  Cush,  14  Ohio 
S.  &  C.  P.  Dec.  152,  holding  telephone  line  on  highway  is  additional  burden  upon 
fee  and  abutting  owner  is  entitled  to  compensation  therefor;  Slabaugh  v.  Omaha 
Electric  Light  &  P.  Co.  87  Xeb.  808,  30  LJLA.(N.S.)  1084,  128  X.  W.  505,  hold- 
ing electric  light  company  liable  to  abutting  lot  owner  for  damage  caused  by 
trimming  trees  between  sidewalk  and  curb. 

Cited  in  notes  (106  Am.  St.  Rep.  263;  24  L.R.A.  722)  on  telegraph  or  tele- 
phone as  additional  burden  on  highway;  (8  L.R.A. (XJ5.)  1091)  on  delay  in 
applying  for  injunction  against  telephone  or  telegraph  line  in  street  or  high- 
way. 

Disapproved  in  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  419,  3  L.R.A. 
X.S.)   323,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann,  Cas.  838,  holding  that 
telephone  wires  and  poles  erected  in  street  do  not  constitute  an  additional  use 
of  street  for  which  abutters  are  entitled  to  compensation. 
"Wrongful    injury    to    property. 

Distinguished  in  State  v.  Johnson,  7  Wyo.  517,  54  Pac,  502,  holding  intention- 
ally driving  sheep  across  prosecutor's  uninclosed,  uncultivated  land  not  within, 
statute  punishing  malicious  trespass. 
Estoppel    of   landowner  by   a>can*«»**i*c«   *»   vrrongr'nl    oecmpmncy. 

Cited  in  Fries  v.  Wheeling,  &  L.  E.  R,  Co.  56  Ohio  St.  146,  46  X.  E.  536,  sus- 
taining owner's  right  to  recover  within  twenty-one  years  compensation  for 
land  taken  by  railroad;  Lloyd  v.  Columbus  Citizens'  Teleph.  Co.  5  Ohio  X.  P. 
X.  S.  280,  18  Ohio  S.  &  C.  P.  Dec.  811,  holding  acquiescence  of  landowner  in 
wrongful  occupancy  by  telephone  company  without  notice  not  continued  for 
twenty -one  years  does  not  estop  such  owner. 
l~»e  of  hiphT^ay  subject  to  change. 

Cited  in  Ganz  v.  Ohio  Postal  Teleg.  Cable  Co.  72  C.  C.  A.  186,  140  Fed.  695, 
holding  that  board  of  county  commissioners  has  no  power  to  grant  permanent 
right  to  telegraph  company  to  use  highway  for  erection  of  poles  and  wires 
they  having  mere  right  to  permit  temporary  use.  subject  to  change  of  condi- 
tions. 

24  L,  R,  A.  730,  PORT  ROYAL  &  A.  R,  CO.  T.  KTXG,  93  Ga,  63,  19  S.  E.  809. 

24  L.  R.  A.  732,  PATTON  T.  STATE,  93  Ga.  Ill,  19  S,  E.  734. 
Dogr   a»   property. 

Cited  in  Graham  v.  Smith,  100  Ga,  436,  40  L,  R.  A.  505,  62  Am.  St.  Rep.  323, 
28  S.  E.  225.  holding  owner  of  dog  may  maintain  trover;  Columbus  R.  Co.  T. 
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Woolfolk,  128  Ga.  633,  10  L.R.A. (X.S.)   1137,  119  Am.  St.  Rep.  404,  58  S.  E.  152, 
holding  action  to  lie  for  malicious  and  wanton  killing  of  dog. 

Cited  in  notes   (40  L.R.A.  512)   on  property  rights  in  dogs;    (67  Am.  St.  Rep. 
298)   on  property  in  dogs  and  remedies  for  its  enforcement;    (128  Am.  St.  Rep. 
167)   on  dogs  as  property  subject  of  offense  of  malicious  mischief;    (9  Eng.  Rul. 
Cas.  687)   on  property  rights  in,  and  liability  for,  injuries  by  dogs. 
Dog    as    domestic    animal. 

Cited  in  Strong  v.  Georgia  R.  &  Electric  Co.  118  Ga.  520,  45  S.  E.  366,  on  dog 
as  a  domestic  animal. 

Distinguished  in  Wilcox  v.  State,  101  Ga.  564,  39  L.  R.  A.  709,  28  S.  E,  981, 
holding  dog  within  statute  against  cruelty  to  domestic  animals. 
Right    to    kill    dogs. 

Cited  in  State  v.  Churchill,  15  Idaho,  656,  19  L.R.A.(N.S.)  842,  98  Pae.  853, 
16  Ann.  Cas.  947,  holding  that  property  owner  may  protect  it  from  the  worrying 
of  dogs  and  may  eject  the  dogs  with  what  force  seems  necessary  under  circum- 
stances even  to  extent  of  killing  in  absence  of  malice  and  also  citing  annotation 
to  same  point. 

Cited  in  footnote  to  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right  to 
kill  trespassing  dog  whose  owner  notified  to  keep  him  from  premises. 
Statutory   liability   for  damage  to  property. 

Cited  in  Seaboard  Air-Line  R.  Co.  v.  Smith,  3  Ga.  App.  648,  60  S.  E.  353, 
on  liability  under  statute  as  applying  only  to  those  who  damage  inanimate  prop- 
erty. 

24  L.  R.  A.  734,  CARTER  v.  THORSON,  5  S.  D.  474,  49  Am.  St.  Rep.  893,  59  X. 

W.  469. 
Contract    to    do    public    printing'. 

Cited  in  Carter  v.  State,  8  S.  D.   159,  65  N.  W.  422,  holding  allegation  "that 
there  was  a  large  amount  of  printing  to  be  done"  insufficient  in  action  by  one 
contracting  to  do  printing  required  by  state. 
What     constitutes     "indebtedness"     within     statutory     limitation. 

Cited  in  footnotes  to  Kelly  v.  Minneapolis,  30  L.  R.  A.  281,  which  requires  de- 
duction of  amount  of  sinking  fund  from  total  apparent  debt  to  ascertain  actual 
debt;  Saleno  v.  Neosho,  27  L.  R.  A.  769,  which  holds  contract  by  city  to  pay 
fixed  price  annually  for  water  supply  not  a  debt  for  aggregate  amount;  Soutli 
Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds  limitation  of  city  debt  not 
exceeded  by  contract  for  erection  of  city  hall,  for  which  yearly  rent  to  be 
paid  with  option  to  purchase;  Ramsey  v.  Shelby ville,  68  L.R.A.  300,  which  holds 
obligation  beyond  revenue  for  year  created  by  ordinance  obligating  city  to  rais<' 
each  year  $1,000  to  maintain  library  if  it  should  be  donated  to  city. 
I. i  m  i  tii  t  ion  of  municipal  liability. 

Cited  in  footnote  to  Indianapolis  v.  Wann,  31  L.  R.  A.  743,  which  holds 
contract  for  street  lights  for  five  years,  payable  monthly,  void. 

24  L.  R.  A.  737,  TALCOTT  v.  FIRST  NAT.  BANK,  53  Kan.  480,  36  Pac.  1066. 
Entry    in    bank    pass    book. 

Cited  in  Andrews  v.  State  Bank,  9  N.  D.  328,  83  N.  W.  235,  and  Quattrochi 
Bros.  v.  Bank,  89  Mo.  App.  509,  holding  entry  in  pass  book  a  receipt,  not  con- 
tract to  pay  money;  Lucks  v.  Northwestern  Sav.  Bank,  148  Mo.  App.  383,  128 
S.  W.  19,  holding  that  entries  in  passbook  proved  to  have  been  made  by  bank- 
officers  make  prima  facie  case  in  depositor's  favor. 
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Written   contrwcts. 

Followed  in  Lewis  v.  Norris,  80  Kan.  622,  103  Pac.  134,  holding  a  writing 
acknowledging  receipt  of  money  belonging  to  another  but  containing  no  words 
implying  a  promise  to  pay  that  other,  not  to  be  a  contract  in  writing  within  sav- 
ing clause  of  statute  of  frauds. 

24  L.  R.  A.  740,  Re  RICKER,  66  N.  H.  207,  29  Atl.  559. 
Qualification    to   right    to    practice    law. 

Cited  in  Re  Applicants  for  License,  143  N.  C.  16,  10  L.R.A.  (N.S.)   296,  55  S. 
E.  635,  10  Ann.  Cas.  187,  on  legislative  imposition  of  qualifications  to  the  practice 
of  law. 
Woman's   right   to   hold  office. 

Cited  in  Opinion  of  Justices,  73  N.  H.  621,  5  L.R.A.(N.S.)   418,  62  Atl.  969,  6 
Ann.  Cas.  283,  holding  women  not  eligible  to  appointment  as  notaries  public  in 
absence  of  affirmative  legislation,  such  office  being  public  and  governmental. 
Woman's    rig-lit     to    practise    law. 

Cited  in  Re  Branch,  70  N.  J.  L.  548,  57  Atl.  431,  on  woman's  right  to  be  ad- 
mitted to  the  practice  of  law. 

Cited  in  footnote  to  Re  Maddox,  55  L.  R.  A.  298,  which  denies  right  of  woman 
to  practise  law. 
Adoption    of    law    in    England. 

Cited  in  Edgerly  v.  Barker,  66  N.  H.  457,  28  L.  R.  A.  334,  31  Atl.  900,  hold- 
ing law   of  estates  tail   not  in   force  by  adoption. 
Who    are    public    officers. 

Cited  in  Wiggins  v.  Manchester,  72  N.  H.  581,  58  Atl.  522,  holding  janitor 
of  police  building  appointed  by  municipal  authorities,  employee,  not  public  offi- 
cer. 

Cited  in  footnotes  to  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;  State  v. 
Loechner,  59  L.  R.  A.  916,  which  holds  member  of  city  board  of  education,  a 
ministerial  officer;  Hyatt  v.  Hamilton  County,  63  L.R.A.  614,  which  holds  that 
failure  of  legislature  to  provide  for  compensation  of  attorney  appointed  to  con- 
duct disbarment  proceedings  will  not  absolve  county  from  liability  for  reason- 
able compensation. 

24  L.  R.  A.  763,  BARBOUR,  v.  HICKEY,  2  App.  D.  C.  207. 
Effect    of    delay   on    right    to    specific    performance. 

Cited  in  footnote  to  Reid  v.  Mix,  55  L.  R.  A.  706,  which  requires  one  seeking 
to  rescind  contract  for  delay  to  show  special  damages,  or  other  party's  intent 
to  treat  contract  at  end. 
Sufficiency  of  tender. 

Cited  in  notes    (20  L.R.A.  (N.S.)   339)    on  tender  by  vendee  of  purchase  price 
before  due  as  putting  other  party  in  default;    (36  L.R.A. (N.S.)    233)   on  tender 
by  check;    (6  Eng.  Rul.  Cas.  595)  on  sufficiency  and  effect  of  tender. 
Rights  of  purchaser  under  land  contract  not  signed  by  wife. 

Cited  in  Kuratli  v.  Jackson,  60  Or.  211,  38  L.R.A.(N.S.)  1199,  118  Pac.  192: 
Bride  v.  Reeves,  36  App.  D.  C.  484, — holding  that  if  wife  does  not  join  in  contract 
to  convey  land,  purchaser  will  take  subject  to  dower  right,  but  cannot  have  abate- 
ment of  purchase  price  equivalent  to  value  of  dower  right. 
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24  L.  R.  A.  768,  CHAMFER  v.  GREENCASTLE,  138  Ind.  339,  46  Am.  St.  Rep. 

390,  35  N.  E.  14. 
Reasonableness    and    constitutionality    of    ordinances. 

Cited  in  Skaggs  v.  Martinsville,  140  Ind.  478,  33  L.  R.  A.  782,  49  Am.  St.  Rep. 
209,  39  N.  E.  241,  holding  courts  will  not  inquire  as  to  reasonableness  when 
power  exists  to  pass  ordinance;  Shelbyville  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  146  Ind.  70,  44  N.  E.  929,  and  Shea  v.  Muncie,  148  Ind.  23,  46  N.  E.  138, 
holding  unreasonableness  not  valid  objection  to  ordinance  passed  in  pursuance 
of  power  specifically  conferred;  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn.  511,  71 
S.  W.  815,  holding  ordinance  providing  that  all  printing  for  city  shall  bear 
union  label  invalid;  Scott  v.  Laporte,  162  Ind.  46,  68  N.  E.  278,  holding  that  an 
ordinance  by  which  city  contracted  to  purchase  water  from  private  company 
and  supply  power  for  which  taxing  power  is  pledged  in  effect  guarantying  a 
private  enterprise,  is  unreasonable;  Chicago,  I.  &  L.  R.  Co.  v.  Crawfordsville,  164 
Ind.  74,  72  N.  E.  1025,  holding  that  a  specific  grant  of  power  by  legislature  to  a 
city  to  require,  by  ordinance,  a  railroad  company  to  maintain  crossing  lights, 
cannot  be  questioned  by  any  other  body  when  in  harmony  with  the  constitution; 
Indianapolis  v.  Miller,  168  Ind.  289,  8  L.R.A.(N.S.)  824,  80  N.  E.  626,  holding 
an  ordinance  requiring  all  theater  entrances  for  patrons  to  be  on  public  street 
and  not  on  an  alley  is  unreasonable  and  invalid  under  a  general  grant  of  power 
to  city;  Chicago,  I.  &  L.  R.  Co.  v.  Salem,  170  Ind.  159,  19  L.R.A.(N.S.)  661,  82 
N.  E.  913,  on  the  powers  of  municipalities  and  the  reasonableness  of  their  exer- 
cise; Chimene  v.  Baker,  32  Tex.  Civ.  App.  523,  75  S.  W.  330,  holding  that  an 
ordinance  expressly  authorized  by  city  charter,  prohibiting  construction  of  com- 
bustible buildings  within  certain  limits  cannot  be  attacked  for  unreasonableness. 

Cited  in  note  (78  Am.  St.  Rep.  271)  on  validity  of  municipal  ordinances. 
Municipal   regulation   of   liquor    traffic. 

Cited  in  Steffy  v.  Monroe  City,  135  Ind.  467,  41  Am.  St.  Rep.  436,  35  N.  E. 
121,  denying  validity  of  municipal  ordinance  prohibiting  screens  in  bar-room; 
Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47  L.  R.  A.  281,  footnote  p.  278,  52  S.  W. 
913,  sustaining  ordinance  for  closing  saloons  between  ten  and  four  o'clock 
at  night,  and  on  Sundays,  but  not  requirement  for  removing  curtains  on  front 
doors  and  windows;  State  ex  rel.  Shetfel  v.  McCammon,  111  Mo.  App.  632,  80 
S.  W.  510,  holding  that  city  cannot  in  effect  prohibit  the  running  of  a  dram  shop 
under  a  general  power  to  regulate. 

Cited  in  footnotes  to  State  v.  Gerhardt,  33  L.  R.  A.  313,  which  upholds  re- 
quirement for  keeping  doors  of  room  where  liquor  sold  locked  during  prohibited 
hours;  State  v.  Barge,  53  L.  R.  A.  428,  which  sustains  ordinance  against  liquor 
dealer  keeping  room  for  lounging,  drinking,  or  immoral  purposes;  Campbells- 
ville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds  void,  ordinance  subjecting  to  fine, 
possessor  of  premises  on  which  liquor  was  furnished  in  violation  of  law,  although 
without  his  knowledge  or  consent;  State  v.  Austin,  25  L.  R.  A.  283,  which  holds 
valid,  ordinance  forbidding  unmarried  minors  to  enter  barroom,  except  as  agent 
or  servant;  Ex  parte  Sikes,  24  L.  R.  A.  774,  which  holds  prohibition  of  sale 
of  liquor  not  included  in  authority  to  "license  and  regulate;"  Paul  v.  Washing- 
ton, 65  L.R.A.  902,  which  sustains  municipal  ordinance  forbidding  use  of  any 
screen  of  any  nature  to  shut  off  view  from  street  of  interior  of  place  where  liquor 
is  sold. 

Cited  in  notes  (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores; 
{21  L.  R.  A.  794)  on  constitutionality  of  statutes  restricting  contracts  and  busi- 
ness; (114  Am.  St.  Rep.  300,  303)  on  power  of  municipality  to  regulate  dealing 
in  intoxicating  liquors. 


1307  L.  R.  A.  CASES  AS  AUTHORITIES.  [24  L.R.A.  774 

Distinguished  in  Delphi  v.  Hamling,   172  Ind.  649,  89  N.  E.  308,  holding  an 
ordinance   regulating  place   for  sale  of   liquor   as   to  entrances,  arrangement  of 
fixtures,  screens  and  colored  glass  reasonable  and  valid  under  specific  grant  of 
power  by  legislature. 
Police   power   of   state. 

Cited  in  State  ex  rcl.  Duensing  v.  Roby,  142  Ind.  191,  33  L.  R.  A.  220,  51 
Am.  St.  Rep.  174,  41  N.  E.  145,  holding  statute  regulating  horse  racing  within 
police  power;  State  v.  Theriault,  70  Vt.  627,  43  L.  R.  A.  294,  67  Am.  St.  Rep. 
4395,  41  Atl.  1030,  upholding  statute  authorizing  commissioners  stocking  stream 
to  prohibit  fishing  for  certain  period;  State  ex  rel.  Cox  v.  Board  of  Education, 
21  Utah,  414,  60  Pac.  1013,  and  Blue  v.  Beach,  155  Ind.  130,  50  L.  R.  A.  69,  80 
Am.  St.  Rep.  195,  56  N.  E.  89,  sustaining  statute  empowering  boards  of  health 
to  require  vaccination  of  school  children;  Stull  v.  De  Mattos,  23  Wash.  76, 
51  L.  R.  A.  895,  62  Pac.  451,  holding  license  tax  on  persons  selling  stocks  of 
merchandise  at  auction  not  within  police  power;  Knight  &  J.  Co.  v.  Miller,  172 
Ind.  37,  87  N.  E.  823,  18  Ann.  Cas.  1146,  holding  that  an  act  prohibiting  com- 
binations in  restraint  of  trade  is  valid  as  an  exercise  of  state  police  power. 

Cited  in  note   (53  Am.  St.  Rep.  572)   on  definition  of  police  power. 
Implied    powers    of   municipalities. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  146  Ind.  422, 
35  L.  R.  A.  685,  45  N.  E.  587,  holding  municipalities  possess  only  express  or 
necessarily  implied  powers,  and  those  essential  to  declared  purposes;  Skaggs  v. 
Martinsville,  140  Ind.  479,  33  L.  R.  A.  782,  49  Am.  St.  Rep.  209,  39  N.  E.  241, 
holding  ordinance  prohibiting  flow  of  water  from  well  on  streets  within  power  in- 
cidental to  control  of  streets;  Tahlequah  v.  Quinn,  5  Ind.  Terr.  516,  82  S.  W. 
886,  holding  under  statute  that  city  had  power  to  contract  with  any  person  or 
corporation  for  construction  of  water  system  to  supply  city  with  water  and  to 
grant  them  exclusive  use  of  streets  and  alleys  for  such  purpose. 

Cited  in  notes  (47  Am.  St.  Rep.  702)  on  license  or  regulation  of  business  as 
sanitary  measure;  (104  Am.  St.  Rep.  641)  on  municipal  regulations  of  street 
railways  for  protection  of  public. 

24  L.  R.  A.  774,  Ex  parte  SIKES,  102  Ala.  173,  15  So.  522. 
Municipal   reg-ulation    of   sale   of    liquor. 

Cited  in  Cooke  v.  Loper,  151  Ala.  548,  44  So.  78,  holding  an  ordinance  au- 
thorizing refusal  of  license  grant  to  places  not  approved  by  committee  created 
by  the  ordinance,  under  city  charter  is  valid. 

Cited  in  footnote  to  Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds 
void,  ordinance  subjecting  to  fine,  possessor  of  premises  on  which  liquor  was  fur- 
nished in  violation  of  law  although  without  his  knowledge  or  consent. 
Reasonableness   of  license   fee. 

Cited  in  Johnson  v.  Fayette,  148  Ala.  499,  42  So.  621,  holding  imposition  of 
$750  license  fee  not  prohibitive  and  valid  where  limit  is  $1,000  and  the  year 
previous  saloons  had  done  business  at  a  fair  profit  under  $500  license;  Kendriek 
v.  State,  142  Ala.  46,  39  So.  203,  sustaining  license  tax  of  $500  on  emigrant 
agents. 

Cited  in  notes  (14  L.R.A.  (N.S.)  789)  on  amount  of  liquor-license  fee  as 
characterizing  its  imposition  as  an  exercise  of  police,  or  of  taxing  power;  (14 
L.R.A. (N.S.)  795)  on  amount  of  liquor-license  fee  as  characterizing  statute  or 
ordinance  imposing  it  as  prohibitory  or  regulative. 
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24  L.  R.  A.   776,  REPUBLICAN  MOUNTAIN  SILVER  MINES  v.   BROWN,   7 

C.  C.  A.  412,  19  U.  S.  App.  203,  58  Fed.  644. 
Noninterference   -with    internal    management   of   corporation. 

Cited  in  Sidway  v.  Missouri  Lajid  &  Live-Stock  Co.  101  Fed.  486,  holding  court 
without  jurisdiction  to  interfere  in  internal  management  of  solvent  foreign  cor- 
poration; Condon  v.  Mutual  Reserve  Fund  Life  Asso.  89  Md.  120,  44  L.  R.  A. 
155,  73  Am.  St.  Rep.  169,  42  Atl.  944,  holding  courts  cannot  regulate  internal 
management  of  foreign  corporation  doing  business  in  state;  Re  Rappleye,  43 
App.  Div.  87,  59  N.  Y.  Supp.  338,  holding  courts  without  jurisdiction  to  com- 
pel inspection  by  stockholder  of  books  of  foreign  corporation. 

Cited  in  footnotes  to  Madden  v.  Penn  Electric  Light  Co.  38  L.  R.  A.  638,  which 
sustains  court's  noninterference  with  internal  management  of  foreign  corporation 
at  suit  of  resident  stockholder;  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  43 
L.  R.  A.  390,  which  denies  power  to  enjoin  illegal  assessments  on  resident  mem- 
bers of  foreign  insurance  company. 
Appointment  of  receiver  for  corporation  at  stockholder's  request. 

Cited  in  Dudley  v.  Dakota  Hot  Springs  Co.  11  S.  D.  562,  79  N.  W.  839,  hold- 
ing, in  absence  of  statute,  receiver  for  corporation  cannot  be  appointed  at  suit 
of  stockholder;  Wallace  v.  Pierce- Wallace  Pub.  Co.  101  Iowa,  333.  38  L.  R.  A. 
128,  63  Am.  St.  Rep.  389,  70  N.  W.  216,  holding  dissensions  between  equal  own- 
ers of  stock  will  not  justify  receiver's  appointment;  Scott  v.  Farmers'  Loatt 
&  T.  Co.  16  C.  C.  A.  363,  32  U.  S.  App.  468,  69  Fed.  22,  holding  equity  cannot 
prevent  levy  of  execution  by  appointing  receiver  for  insolvent  corporation:  Groom 
v.  Mortimer  Land  Co.  313  C.  C.  A.  173.  192  Fed.  852.  holding  that  Texas  stock 
holder  of  New  Jersey  corporation  cannot  maintain  bill  in  Texas  to  wind  up 
corporation,  where  voluntary  proceedings  have  been  brought  for  dissolution  under 
New  Jersey  law;  Black  v.  Sullivan  Timber  Co.  147  Ala.  334,  40  So.  667,  holding 
that  receiver  will  not  be  appointed  for  corporation  in  Florida  at  request  of  stock- 
holder by  Alabama  courts  where  according  to  Florida  statute  the  directors 
shall  be  trustees  to  wind  up  affairs  of  corporation,  voluntarily  dissolved;  Pearr-e 
v.  Sutherland,  90  C.  C.  A.  519,  164  Fed.  613,  holding  that  a  resident  stockholder 
of  a  foreign  corporation  has  no  standing  in  absence  of  statute  to  apply  for  ap- 
pointment of  receiver  for  corporation  which  will  in  effect  dissolve  corporation, 
on  grounds  of  mismanagement. 

Cited  in  notes  (118  Am.  St.  Rep.  201)  as  to  when  and  at  whose  instance  a 
receiver  of  a  corporation  may  be  appointed;  (7  Eng.  Rul.  Cas.  444)  on  right 
of  holder  of  debenture  to  a  sale  of  the  corporate  property. 

Distinguished   in   Arents   v.    Blackwell's   Durham   Tobacco    Co.    101    Fed.    344, 
authorizing   appointment   of   receiver   to   wind   up   affairs   of   corporation   where 
threatened  action  of  stockholder  would  destroy  business. 
•Vnvers  of  equity  conrt  to   dissolve  corporations  and  appoint  receiver. 

Cited  in  Carson  v.  Allegany  Window  Glass  Co.  189  Fed.  796,  holding  that 
receiver  of  corporation  cannot  be  appointed  merely  because  directors  of  corpo- 
ration do  not  agree  as  to  business  methods  or  policy  of  corporation;  John  H. 
McGowan  Co.  v.  Ingalls,  60  Fla.  121,  53  So.  932,  holding  that  court  of  equity 
lias  power  to  authorize  its  receiver  to  purchase  goods  or  to  make  contracts  for 
benefit  of  property  in  hands  of  receiver;  People  ex  rel.  Daniels  v.  District  C't. 
33  Colo.  302,  80  Pac.  908,  holding  that  equity  courts  have  no  power  under 
statute  in  this  state  to  appoint  a  receiver  for  a  going  business  corporation  such 
jurisdiction  only  existing  in  an  action  pending  in  which  the  receiver  is  desired; 
r.oothe  v.  Summit  Coal  Min.  Co.  55  Wash.  176,  104  Pac.  207,  holding  that  equity 
will  appoint  a  receiver  for  a  solvent  going  corporation  where  one  of  the  two 
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equal  owners  of  the  capital  stock  has  taken  arbitrary  control  of  corporate  prop- 
erty, denying  the  other  owner  any  voice  in  the  matter;  Conklin  v.  United  States 
Shipbuilding  Co.  140  Fed.  220,  holding  that  state  statute  giving  state  equity 
court  power  to  dissolve  corporation  does  not  create  a  right  enforceable  in  a 
Federal  court  of  equity:  Monmouth  Invest.  Co.  v.  Means.  80  C.  C.  A.  527,  151 
Fed.  166.  on  the  dissolution  of  corporation  and  appointment  of  a  receiver  there- 
for. 

Cited  in  notes   (39  L.R.A.  (X.S. )    1032)   on  inherent  equity  jurisdiction  to  ap- 
point receiver  or  wind  up  corporation  because  of  mismanagement  or  fraud;    (7 
Eng.  Rul.  Cas.  689 )   on  jurisdiction  to  wind  up  foreign  corporation, 
l.niv   governing'   stockholder's   rights. 

Cited  in  Giesen  v.  London  &  X.  W.  American  Mortg.  Co.  42  C.  C.  A.  519, 
102  Fed.  587,  holding  subscriber  for  stock  consents  to  be  governed  by  charter 
and  bv-laws;  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  119,  holding 

*  O 

minoi'ity  stockholders  bound  to  acquiesce  in  discontinuance  of  corporation  by  will 

of  majority  when  charter  so  allows. 

Xeeessity    of    notice    of    stockholders'    meeting. 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.  184,  which  requires 
previous  notice  to  authorize  change  at  regular  annual  meeting,  of  by-laws  increas- 
ing number  of  directors. 

24  L.  R.  A.  781,  BROOKE  v.  PHILADELPHIA,  162  Pa.  123,  29  Atl.  387. 
Constitutional     limitation     of    municipal     indebtedness. 

Cited  in  Davis  v.  Braddock,  31  Pittsb.  L.  J.  N.  S.  146,  holding  constitutional 
limitation  refers  to  outstanding,  not  net,  indebtedness. 

Distinguished  in  Houston  v.  Lancaster,  191  Pa.  145,  44  W.  X.  C.  217,  43  Atl. 
83,  holding  municipal  debt  cannot  exceed  2  per  cent  of  assessed  valuation  with- 
out popular  vote;  Com.  ex  rel.  Halferty  v.  Sehmitz,  18  Pa.  Dist.  R.  866,  holding 
that  in  arriving  at  the  amount  of  indebtedness  of  a  school  district  the  amount 
of  the  sinking  fund  should  not  be  deducted,  no  part  of  such  being  in  the  form 
of  bought-up  obligations. 
What  constitutes  "indebtedness"  •within  constitutional  restriction. 

Cited  in  Bruce  v.  Pittsburg,  166  Pa.  155,  30  Atl.  831,  holding  uncanceled  cer- 
tificates in  sinking  fund  not  part  of  municipal  indebtedness  within  constitutional 
restriction ;  Murphy  v.  Spokane,  64  Wash.  690,  117  Pac.  476.  holding  that  sinking 
fund  is  to  be  applied  to  extinguishment  of  principal  debt  and  cannot  be  created 
as  part  of  debt  itself;  Schuldice  v.  Pittsburg,  59  Pittsb.  L.  J.  196,  holding  that 
bonds  of  municipality  held  by  its  sinking  fund  should  not  be  considered  as  part 
of  indebtedness:  Com.  ex  rel.  Halferty  v.  Sehmitz,  39  Pittsb.  L.  J.  X.  S.  35,  hold- 
ing that  indebtedness  of  school  district  is  amount  actually  borrowed  without  de- 
ducting amount  in  sinking  fund;  Alexander  v.  Philadelphia.  17  Pa.  Dist.  R.  799. 
holding  a  ''temporary  loan''  to  municipality  for  present  expenditure  to  be  an 
indebtedness  within  meaning  of  constitutional  restriction. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall  for 
which  yearly  rent  to  be  paid,  with  option  to  purchase;  McBean  v.  Fresno,  31 
L.  R.  A.  794,  which  holds  limitation  of  city  indebtedness  not  violated  by  con- 
tract to  pay  annual  sum  for  term  of  years,  if  annual  sum  within  limit;  Ramsey 
v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation  beyond  revenue  for  year 
created  by  ordinance  obligating  city  to  raise  each  year  $1,000  to  maintain 
library  if  it  should  be  donated  to  city. 

Citc'd   in   notes    (37    L.R.A.(X.S.)    1058)    on  creation  of   indebtedness   within 
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meaning  of  debt  limit  provisions;    (44  Am.  St.  Rep.  241)   on  what  is  municipal 

indebtedness  within  prohibition  against. 

Constitutional    restriction    of    municipal    appropriations. 

Cited  in  Com.  ex  rel.  Philadelphia  Police  Fund  Asso.  v.  Walton,  182  Pa.  376,. 
61  Am.  St.  Rep.  712,  38  Atl.  790,  upholding  city's  appropriation  to  police 
pension  fund  association;  Haetissler  v.  St.  Louis,  205  Mo.  684,  103  S.  W.  1034r 
holding  that  an  issuance  of  city  bonds  to  pay  for  building  bridge  for  street  and' 
railroad  purposes,  the  bridge  to  belong  to  and  be  under  complete  control  of 
city  is  valid  and  not  an  appropriation  in  furtherance  of  railroad  purpose; 
Brooks  v.  Brooklyn,  146  Iowa,  146,  26  L.R.A.(N-.S.)  432,  124  N.  W.  868,  holding 
that  city  may  buy  land  for  fire  department  and  build  thereon  making  payment 
from  general  fund  under  statute  which  is  not  repealed  by  statute  requiring 
submission  of  real  estate  purchases  to  vote  of  electors  and  payment  by  issue  of 
warrants. 
Construction  of  "pledge." 

Cited  in  Street  Grading  Dist.  No.  60  v.  Hagadorn,  108  C.  C.  A.  429,  186  Fed. 
455,  holding  that  word  "pledge"  in  Kirby's  Dig.  Ark.  section  5720,  is  used  in  its 
colloquial  rather  than  in  technical  sense,  since  there  can  be  no  pledge  without 
delivery,  and  there  can  be  no  delivery  of  "uncollected  assessments." 

24  L.  R.  A.  787,  SAVAGE  v.  SALEM,  23  Or.  381,  37  Am.  St.  Rep.  688,  31  Pac. 

832. 
Structure  In  street  as  nuisance. 

Cited  in  Pettit  v.  Grand  Junction,  119  Iowa,  358,  93  N.  W.  381,  holding  town 
buildings  caused,  by  town  authorities,  to  be  erected  in  public  street,  public  nui- 
sance; Perry  v.  Castner,  124  Iowa,  389,  66  L.R.A.  162,  100  N.  W.  84,  2  Ann.  Cas. 
363.  holding  that  a  stairs  descending  from  sidewalk  in  front  of  building  to  base- 
ment entrance  is  a  nuisance  to  plaintiff  where  opening  is  ten  inches  from  edge 
of  his  building  and  the  persons  passing  down  obstruct  view  of  his  windows 
though  such  structure  is  authorized  by  city. 

Cited  in  footnotes  to  Barrows  v.  Sycamore,  25  L.  R.  A.  535,  which  holds  stand- 
pipe  in  street  unlawful  use  of  same;  C'ostello  v.  State,  35  L.  R.  A.  303,  which 
holds  permanent  appropriation  of  part  of  sidewalk  for  fruit  stand  indict- 
able nuisance. 

Cited  in  note   (39  L.  R.  A.  659)   on  municipal  power  over  nuisances  affecting 
highways  and  waters. 
Municipal    authorization    of    obstruction    in    street*. 

Cited  in  People  ex  rel.  Healy  v.  Clean  Street  Co.  225  111.  481,  9  L.R.A.  (N.S.) 
459,  116  Am.  St.  Rep.  156,  80  N.  E.  298,  holding  an  ordinance  allowing  street 
cleaning  company  to  erect  rubbish  boxes  on  streets  under  no  restrictions  and 
for  a  term  of  ten  years  void. 

Cited  in  notes  (4  L.R.A. (N.S.)  572)  on  right  of  municipality  to  place  polling- 
booth  in  street;  (19  L.R.A. (N.S.)  509)  on  liability  of  municipality  for  per- 
mitting obstruction  in  street;  (20  L.R.A. (N.S.)  543,  600,  601,  621,  622)  on 
liability  of  municipality  for  defects  or  obstructions  in  streets;  (125  Am.  St. 
Rep.  347,  349)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private 
purpose. 
Scope  of  city's  control  of  streets. 

Cited  in  MeAllen  v.  Hamblin.  129  Iowa,  332,  5  L.R.A.(N.S.)  436,  105  N.  W. 
593.  6  Ann.  Cas.  980,  holding  that  street  sprinkling  is  a  public  improvement 
coming  under  city's  control  of  streets  and  may  be  paid  for  from  general  funds. 
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Revocation  of  lic-ense  to  maintain  burden  on  land. 

Cited  in  Africa  v.  Knoxville,  70  Fed.  737,  holding  municipal  consent  to  use 
of  city  streets  by  street  railroad  cannot  be  revoked  as  to  streets  unoccupied; 
South  Highland  Land  &  Improv.  Co.  v.  Kansas  City,  100  Mo.  App.  521,  75  S. 
W.  383,  holding  license  granted  by  city  authorities  to  abutter  to  build  wall  and 
bring  street  above  grade  revocable  at  will;  Mead  v.  Portland,  45  Or.  9,  76  Pac. 
347,  holding  that  wharves  built  by  private  owner  under  proper  city  authoriza- 
tion for  a  public  purpose  cannot  be  removed  except  by  eminent  domain  and 
after  compensation. 

Cited  in  note  (49  L.  R.  A.  518)  on  revocability  of  license  to  maintain  bur- 
den on  land  after  licensee  has  incurred  expense  in  creating  burden. 

24  L.  R.  A.  789,  MERTZ  v.  BERRY,  101  Mich.  32,  45  Am.  St.  Rep.  379,  59  N. 

W.  445. 
Homestead    exemptions. 

Cited  in  Flannagan  v.  Forsythe,  6  Okla.  229,  50  Pac.  152,  holding  exemption 
of  homestead  from  prior  debts  includes  liability  for  tort  growing  out  of  war- 
ranty of  title  to  personalty  sold;  Shelby  v.  Ziegler,  22  Okla.  818,  98  Pac.  989, 
holding  that  after  receiver's  final  receipt  has  been  issued,  homestead  under  Act 
of  Congress,  of  1862,  is  not  exempt  as  against  execution  on  judgment  for  tort,  ren- 
dered subsequent  to  delivery  of  receipt;  Allen  v.  Crane,  152  Mich.  385,  16  L.R.A. 
(N.S.)  950,  116  N.  W.  392,  holding  homestead  exempt  from  judgment  for  part  of 
price  on  fraudulent  sale  where  the  part  rightfully  due  had  been  invested  in  the 
homestead;  Sperry  v.  Cook,  138  Mo.  App.  304,  120  S.  W.  654  (dissenting  opinion), 
on  homestead  as  being  exempt  from  tort  as  well  as  contract  obligations:  Brun 
v.  Mann,  12  L.R.A. (N.S.)  165,  80  C.  C.  A.  513,  151  Fed.  158,  holding  that  statu- 
tory exemption  of  land  acquired  by  homestead  acts  from  debts  contracted  prior 
to  receipt  of  patent  does  not  exempt  such  land  from  liability  for  torts  previous- 
ly committed. 

Cited  in  footnote  to  Stern  v.  Lee,  26  L.  R.  A.  814,  which  holds  exemption  of 
homestead  continues  after  conveyance  in  fee  during  minority  of  youngest  child. 

Cited  in  note   (16  L.R.A. (N.S.)    947)    on  exemption  of  homestead  from  liabil- 
ity for  tort. 
Debt. 

Cited  in  Leman  v.  Chipman,  82  Neb.  395,  117  N.  W.  885,  holding  the  word 
"debt"  as  used  in  exemption  statute  applies  to  a  judgment  against  a  surety  on 
a  supersedeas  bond  such  debt  being  contracted  as  of  date  of  approval  of  bond; 
Re  Harper,  175  Fed.  424,  holding  an  unliquidated  claim  for  damages  for  false 
and  fraudulent  representation  is  a  debt  within  the  meaning  of  the  bankruptcy 
act. 

24   L.R.A.   793,  LYNCH  v.  DURFEE,   101   Mich.  171,  45  Am.  St.  Rep.  404,  59 

N.  W.  409. 
What    constitutes     "newspaper." 

Cited  in  Williams  v.  Colwell,  14  App.  Div.  31,  43  N.  Y.  Supp.  720,  Affirming 
18  Misc.  404,  43  N.  Y.  Supp.  720,  holding  daily  paper  mainly  devoted  to  financial 
and  mercantile  affairs,  but  containing  local  and  general  news,  newspaper;  Lynn 
v.  Allen,  145  Ind.  588,  33  L.  R.  A.  781,  footnote  p.  779,  57  Am.  St.  Rep.  223, 
44  N.  E.  646,  holding  daily  journal,  devoted  to  legal  matters,  newspaper;  Hans- 
corn  v.  Meyer,  60  Neb.  72,  48  L.  R.  A.  411,  footnote  p.  409,  83  Am.  St.  Rep.  507, 
82  N.  W.  114,  authorizing  publication  of  legal  notice  in  weekly  newspaper  devoted 
particularly  to  certain  class  of  business;  Hall  v.  Milwaukee,  115  Wis.  485,  91 
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N.  W.  998,  holding  law  and  business  reporter,  issued  twice  daily,  having  small 
circulation  "newspaper"  within  statute  providing  for  publication  of  city  no- 
tices; United  States  Mortg.  Co.  v.  Marquam,  41  Or.  406,  69  Pac.  37,  holding 
weekly  paper  of  sensational  tone,  having  general  circulation,  "newspaper"  with- 
in statute  providing  for  publication  of  notice  of  execution  sale;  Brice  v.  Graves, 
142  Iowa,  725,  121  X.  W.  504,  holding  a  daily  publication  of  four  years  stand- 
ing with  paid  subscription  of  over  200  copies  per  day,  such  copies  containing 
general  news  and  advertisements  of  all  kinds  including  legal  notices  is  a  "news- 
paper;" Puget  Sound  Pub.  Co.  v.  Times  Printing  Co.  33  Wash.  560,  74  Pac.  802, 
holding  a  paper  giving  special  prominence  to  legal  news  to  be  a  newspaper  of 
general  circulation. 

Distinguished  in  Crowell  v.  Parker,  22  R.  I.  52,  84  Am.  St.  Rep.  815,  46  Atl. 
35,   holding    "Real    Estate   Register    and    Rental    Guide,"    not   usually   used    for 
legal  notices,  not  "public  newspaper." 
What    constitutes    one    a    subscriber    to    newspaper. 

Cited  in  footnote  to  Ashton  v.  Stoy,  30  L.  R.  A.  584,  which  holds  person  to 
whom  newspaper  sent  without  his  consent,  under  contract  with  third  person, 
not  subscriber. 

24  L.  R.  A.  795,  FERGUSON  v.  SXOHOMISH,  8  Wash.  668,  36  Pac.  969. 
Power   of   municipality   to   annex   agricultural    lands. 

Cited  in  Copeland  v.  St.  Joseph,  126  Mo.  433,  29  S.  W.  281,  holding  city 
limits  may  be  extended  over  contiguous  farms  having  present  prospect  of  becom- 
ing urban  property;  State  ex  rel.  Major  v.  Kansas  City,  233  Mo.  217,  134  S.  W. 
1007,  holding  that  reasonableness  of  attempt  of  city  to  extend  its  corporate 
limits  so  as  to  take  large  tract  of  additional  territory  must  depend  upon  facts, 
circumstances  and  conditions  of  each  case. 
Municipal  taxation  of  rural  lands. 

Cited  in  Frace  v.  Tacoma,  16  Wash.  70,  47  Pac.  219,  sustaining  taxation  of 
agricultural  land  within  corporate  limits  for  municipal  purposes. 

Cited  in  note   (34  L.  R.  A.  195)   on  municipal  taxation  of  rural  lands  within 
limits    of    corporation. 
Admission   of   corporate   existence    by    suit    in   corporate    name. 

Cited  in  State  ex  rel.  King  County  v.  South  Park.  34  Wash.  164,  101  Am.  St. 
Rep.  998.  75  Pac.  636,  holding  that  suit  against  a  city  in  its  corporate  name  to 
test  its  legal  existence  will  not  lie. 
Incorporation  of  towns  and  cities. 

Cited  in  State  ex  rel.  Williams  v.  Second  Judicial  Dist.  Ct.  30  Nev.  234,  94 
X.  W.  70,  holding  a  statute  conferring  on  a  district  court  authority  to  deter- 
mine whether  qualifications  to  incorporation  of  a  town  have  been  complied  with 
by  occupants  not  unconstitutional. 

24  L.  R.  A.  798,  BURGESS  v.  MULDOOX,  18  R.  I.  607,  29  Atl.  298. 
Effect  of  divorce  on  curtesy. 

Cited  in  footnote  to  Doyle  v.  Rolwing,  55  L.  R.  A.  332,  which  holds  right  of 
curtesy  defeated  by  divorce  for  wife's  fault. 

Cited  in  note   (112  Am.  St.  Rep.  578)    on  effect  of  divorce  on  tenancy  by  the 
curtesy. 
Requisites   of   tenancy   by   curtesy. 

Cited  in  notes  (112  Am.  St.  Rep.  572;  128  Am.  St.  Rep.  475)  on  requisites  of 
estates  of  tenancy  by  the  curtesy. 
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24  L.  R.  A.  800,  HORN  v.  BENNETT,   135  Ind.   158,  34  N.  E.  321,  956. 
Relative    priority    of    notes    secured    by    mortgage. 

Cited  in  Alden  v.  White,  32  Ind.  App.  680,  102  Am.  St.  Rep.  261,  66  N.  E.  509, 
on  the  respective  assignees  of  portions  of  security  taking  pro  tanto  as  between 
eacli  other. 

Cited  in  footnote  to  Nashville  Trust  Co.  v.  Smythe,  27   L.  R.  A.  663,  which 
upholds   agreement  for   preference  given  to  assignee  of  part  of  series  of  notes 
secured  by  mortgage  or  vendor's  lien. 
Relation    of    notes    to    mortgage    security. 

Cited  in  footnotes  to  Owings  v.  McKenzie,  40  L.  R.  A.  154,  which  holds 
second  note  secured  by  deed  of  trust  not  made  due  by  mere  nonpayment  of 
first  note;  Kernohan  v.  Manss,  29  L.  R.  A.  317,  which  holds  bona  fide  purchaser 
before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to  priority  over 
previous  assignee  of  genuine  mortgage  and  forged  copies  of  notes. 
"What  constitutes  election  to  consider  debt  due  on  default  of  instalment. 

Cited  in  footnote  to  Swearingen  v.  Lahner,  26  L.  R.  A.  765,  which  holds  bring- 
ing  suit   sufficient   election   to   consider    whole    debt   due   on    default   of    instal- 
ment. 
Acceleration  of  payment  on   partial   default  as  affecting-  negotiability. 

Cited  in  footnote  to  American  Nat.  Bank  v.  American  Wood  Paper  Co.  29  L. 
R.   A.   103,  which   holds  negotiable,   corporate   bonds   secured   by  mortgage  with 
provision   accelerating  payment  on  default  as   to  part. 
Enforcement   of   mortgage   for   part   of   debt. 

Cited  in  note  (37  L.  R.  A.  759)  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 

24  L.  R.  A.  806,  BUCKMAN  v.  STATE,  34  Fla.  48,  15  So.  697. 

Followed  without  discussion  in  Van  Dorn  v.  State,  34  Fla.  63,  15  So.  701. 
Right   to  jury   trial. 

Cited  in  Hughes  v.  Hannah,  39  Fla.  371,  22  So.  613,  holding  act  conferring 
on  equity  courts  jurisdiction  of  actions  to  recover  real  property,  with  damages 
for  detention,  illegal;  Wiggins  v.  Williams,  36  Fla.  650,  30  L.  R.  A.  758,  18  So. 
859,  holding  statute  providing  for  assessment  of  damages  for  trespass  on  timber 
lands  by  court  of  equity  unconstitutional;  Louisiana  &  N.  W.  R.  Co.  v.  State, 
75  Ark.  444,  88  S.  W.  559,  5  Ann.  Cas.  637,  holding  that  issues  of  fact  in  quo 
warranto  proceedings  respecting  franchises  corporate  interests  and  property 
rights  are  triable  by  jury;  Hathorne  v.  Panama  Park,  44  Fla.  196,  103  Am. 
St.  Rep.  138,  32  So.  812,  holding  that  statute  providing  for  enforcement  of 
mechanic's  and  materialmen's  liens  by  bill  in  equity  is  not  a  denial  of  right 
to  trial  by  jury  since  that  right  was  only  guaranteed  as  it  existed  at  common 
law. 

Annotation  cited  in  State  ex  rel.  Cates  v.  Standard  Oil  Co.  120  Tenn.  122, 
110  S.  W.  565,  holding  that  suit  of  a  foreign  corporation  for  alleged  conspiracy 
in  the  nature  of  a  bill  in  equity  is  not  triable  by  jury. 

Cited  in  footnotes  to  Salt  Creek  Valley  Turnp.  Co.  v.  Parks,  28  L.  R.  A.  769, 
which  upholds  right  to  jury  trial  in  proceedings  to  declare  turnpike  road  aban- 
doned; Ex  parte  Keeler,  31  L.  R.  A.  678,  which  holds  summary  proceeding  for 
restraining  order  against  carrying  on  nuisance  not  violation  of  right  to  jury 
trial. 

Cited  in  note   (24  L.R.A.(N.S.)    639)   on     right  to  jury  in  quo  warranto. 

Distinguished  in  State  ex  rel.  Broatch  v.  Moores,  56  Neb.  36,  76  N.  W.  530,  and 
L.R.A.  Au.  Vol.  III.— 83. 
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Atty.  Gen.  v.   Sullivan,   163  Mass.  451,  28  L.  R.  A.  457,  footnote  p.  455,  40  N. 
E.  843.  denying  right  to  jury  trial  in  quo  warranto. 
<luo    warranto    to   inquire    into    franchise    rir.iits. 

Cited  in  State  ex  rel.  Boodie  v.  Bryan,  50  Fla.  351,  39  So.  929,  on  quo  warranto 
on  relation  of  private  person  upon  refusal  of  attorney  general  to  institute  suit. 
Exclnsiveness  of  remedy  as  to  election  of  officers. 

Cited  in  note  (2G  L.R.A.  (N.S.)  210)  on  provision  for  testing  election  of  officer 
before  municipal  body  as  exclusive  remedy. 

24  L.  R.  A.  812,  HODGES  v.  COOKSEY,  33  Fla.  715,  15  So.  549. 
Distress    for    rent. 

Cited  in  Schofield  v.  Liody,  35  Fla.  2,  16  So.  780,  sustaining  exemption  from 
distress  of  property  other  than  products  of  rented  land;  Smith  v.  Gufford,  36 
Fla.  491,  51  Am.  St.  Rep.  37,  18  So.  717,  holding  horse  exempt  from  distress  for 
rent. 

Cited  in  footnote  to  Hutsell  v.  Deposit  Bank  of  Paris,  39  L.  R.  A.  403,  which 
holds  right  of  distress  does  not  pass  to  assignee  of  rent  note. 

24  L.  R.  A.  815,  FAWCETT  v.  SUPREME  SITTING,  0.  OF  I.  H.  64  Conn.  170r 

29   Atl.   614. 
Distribution    of   assets    of    insolvent    corporation. 

Cited  in  People  v.  Commercial  Alliance  L.  Ins.  Co.  17  App.  Div.  390,  45  N. 
Y.  Supp.  223,  holding  death  claim  accruing  after  beginning  of  proceedings  to 
dissolve  insolvent  life  insurance  company  not  allowable;  Sands  v.  E.  S.  Greelej' 
&  Co.  88  Fed.  132,  31  C.  C.  A.  425,  59  U.  S.  App.  610,  holding  transmission  of 
assets  of  foreign  insolvent  to  primary  receiver  before  satisfying  claims  of  do- 
mestic creditors  without  prior  equities  proper;  Covven  v.  Failey,  149  Ind.  384,  49 
N.  E.  270,  permitting  members  of  insurance  order  to  prove  claims  in  state  of  cor- 
poration's domicil,  crediting  amounts  received  from  local  receiver. 

Cited  in  footnote  to  Failey  v.  Fee,  32  L.  R.  A.  311,  which  requires  payment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign  in- 
solvent corporation. 

Cited  in 'note   (38  L.  R.  A.  99)   on  distribution  of  assets  of  insolvent  insurance 
company. 
Fovre'r    of    receiver    outside    of    jurisdiction. 

Cited  in  footnote  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  auditors. 
Comity. 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  Mortg.  &  Agency  Co.  108 
Fed.  782,  dissenting  opinion  by  Aldrich,  J.,  who  holds  action  by  foreign  cor- 
poration to.  recover  stock  assessment  subject  to  such  conditions  as  courts  may 
impose. 

Cited  in  footnote  to  Baldwin  v.  Hpsmer,  25  L.  R.  A.  739,  which  denies  right  of 
local  branch  of  foreign  society  to  refuse  to  turn  over  assessments  to  ancillary 
receiver. 
Status    of    benefit    associations. 

Cited  in  notes    (38  L.R.A.  46,  53,  57)   on  whether  benefit  association  is  insur- 
ance company;    (52  Am.  St.  Rep.  548)  on  application  of  insurance  laws  to  mutual 
or  membership  life  or  accident  insurance  companies. 
It  i^li  i    of    member    upon    rescission    of    contracts. 

Cited  in  Supreme  Council  C.  L.  H.  v.  Black,  59  C.  C.  A.  417,  123  Fed.  653,. 
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sustaining  right  of  member  of  benefit  association  which  has  wrongfully  renounced 

its  contract  of  insurance,   to   recover  moneys   paid   therein. 

Retention    of    fraternity    funds    to    secure    holders    of    benefit    certificates. 

Cited  in  Kane  v.  Knights  of  Columbus,  84  Conn.  105,  79  Atl.  63,  holding  that 
reserve  funds  established  by  fraternal  benefit  society  pursuant  to  charter  are 
trust  funds  of  which  society  is  trustee ;  Grand  Lodge,  A.  0.  U.  W.  v.  Grand 
Lodge,  A.  0.  U.  W.  81  Conn.  208,  70  Atl.  617,  holding  that  funds  in  the  hands 
of  a  section  of  a  grand  lodge  for  the  protection  of  its  members  are  trust  funds 
and  may  be  retained  by  it  after  division  from  the  main  body  by  act  of  supreme 
lodge, 

24  L.  R.  A.  831,  HERNANDEZ'S  SUCCESSION,  46  La.  Ann.  962,  15  So.  46L 
Effect   of   statutes   forbidding'   remarriage   after   divorce. 

Cited  in  Benton's  Succession,  106  La.  503,  59  L.  R.  A.  149,  31  So.  123,  holding 
provision  forbidding  divorced  party  to  marry  within  certain  time  does  not  affect 
A-alidity  of  marriage  elsewhere ;  Frame  v.  Thormann,  102  Wis.  673,  79  N.  W.  39, 
holding  statute  forbidding  guilty  divorced  party  from  remarrying,  without  extra- 
territorial force. 

Cited  in  footnotes  to  State  v.  Shattuck,  40  L.  R.  A.  428,  which  sustains  mar- 
riage, valid  where  made,  by  divorced  person  leaving  state  to  evade  law  against 
remarrying;  Crawford  v.  State,  35  L.  R.  A.  224,  which  holds  valid,  marriage  in 
other  state  with  innocent  woman,  of  man  prohibited  by  divorce  decree  from  re- 
marrying; Ovitt  \,  Smith,  35  L.  R.  A.  223,  which  holds  void,  remarriage  by  per- 
son from  whom  divorce  granted:  McLennan  v.  McLennan,  38  L.  R.  A.  863,  which 
holds  marriage  contract  in  other  state  before  lapse  of  time  for  taking  appeal 
absolutely  void;  State  use  of  Newman  v.  Kimbrough,  52  L.  R.  A.  668,  which  holds 
marriage  in  other  state,  between  divorced  man  and  his  paramour,  not  entitled  to 
recognition  in  state  where  divorce  granted,  to  which  he  returns  immediately  after 
marriage:  Durland  v.  Durland,  63  L.R.A.  959,  which  upholds  power  of  legislature 
to  forbid  divorced  persons  to  marry  within  six  months  after  granting  of  the  de- 
cree. 

Cited  in  notes  {57  L.  R.  A.  169,  170)  on  conflict  of  laws  as  to  validity  of 
marriage;  (59  L.R.A.  136)  on  conflict  of  laws  on  subject  of  divorce;  (60  Am. 
St.  Rep.  941 )  on  validity  of  foreign  marriage  in  violation  of  laws  of  place 
where  parties  reside;  (79  Am.  St.  Rep.  368)  on  extraterritorial  effect  of  statutes 
prohibiting  remarriage  after  divorce;  (5  Eng.  Rul.  Cas.  830)  on  law  governing 
validity  of  marriage. 

Distinguished  in  Gabisso's  Succession,  119  La.  712,  11  L.R.A.(N.S.)  1086, 
121  Am.  St.  Rep.  529,  44  So.  438,  12  Ann.  Cas.  574,  holding  that  a  marriage  con- 
tracted by  divorce  for  adultery  with  person  implicated  in  the  charge  is  abso- 
lutely void. 

24  L.  R.  A.  843,  NEWARK  v.  WATSON,  56  N.  J.  L.  667,  29  Atl.  487. 
Preservation    of    public    health. 

Cited  in  State,  Van  Reipen,  Prosecutor,  v.  Jersey  City,  58  N.  J.  L.  266,  33 
Atl.  740,  sustaining  right  to  condemn  water  rights  of  canal  for  municipal  supply. 

Cited  in  footnote  to  Lowe  v.  Prospect  Hill  Cemetery  Asso.  46  L.  R.  A.  237, 
which  authorizes  injunction  against  interment  in   cemetery  when   likely  to  pol- 
lute and  poison  water  in  wells  in  vicinity. 
Title   to   lands   granted   for   public   use. 

Cited  in  footnote  to  La  Societa  Italiana  Di  Mutua  Beneficienza  v.  San  Fran- 
cisco. 53  L.  R.  A.  382,  which  denies  city's  power  to  grant  to  private  corporation 
land  granted  to  city  by  United  States,  and  set  apart  for  cemetery. 


24  L.R.A.  843]  L.  R.  A.  CASES  AS  AUTHORITIES.  1316 

Cited  in  note    (23  Eng.  Rul.  Cas.  120)   on  reversion  to  owner  of  title  to  land 
dedicated  to  public. 
Power    of    legislature    over    municipal    property. 

Cited  in  Van  Cleve  v.  Passaic  Valley  Sewerage  Comrs.   71  N.  J.  L.  225,  58 
Atl.  571,  holding  that  a  city  sewer  system  is  not  private  property  for  the  taking 
of  which  by  the  state  compensation  must  be  paid. 
Regulations   of  burials   and   cemeteries. 

Cited  in  notes  (27  L.R.A. (N.S.)  265)  on  regulations  of  burials  and  cemeteries; 
(87  Am.  St.  Rep.  681,  684)  on  power  of  municipality  to  regulate,  prohibit,  or 
discontinue  cemeteries. 

24  L.  R.  A.  850,  MYGATT  v.  COE,  142  N.  Y.  78,  36  N.  E.  870. 
Covenants    running    •with    land. 

Followed  on  subsequent  appeal  in  147  N.  Y.  462,  42  N.  E.  17,  Affirming  64 
N.  Y.  S.  R.  877,  31  N.  Y.  Supp.  1130,  holding  that  words  "heirs  and  assigns" 
do  not  make  covenant  run  with  land;  Wiggins  v.  Fender,  132  N.  C.  637,  61  L.  R. 
A.  775,  footnote  p.  772,  44  S.  E.  362,  holding  that  covenant  of  warranty  inures 
to  benefit  of  assignee  not  named  therein,  if  assigns  are  named  in  habendum 
clause  of  deed. 

Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Xittany  Valley  R.  Co.  29 
L.  R.  A.  423,  which  holds  intention  of  parties  controlling  in  determining  whether 
covenant  runs  with  land;  Wallace  v.  Pereles,  53  L.  R.  A.  644,  which  holds  con- 
veyance by  married  woman  of  land  deeded  her  by  husband  without  consideration 
•will  not  carry  covenants  in  deed  to  husband;  Doty  v.  Chattanooga  U.  R.  Co.  48 
L.  R.  A.  160,  which  holds  covenant  for  running  certain  trains  binding  on  sub- 
sequent purchaser  of  railroad. 

Cited  in  notes  (82  Am.  St.  Rep.  665,  686,  689;  15  Eng.  Rul.  Cas.  250,  251, 
252)  on  what  covenants  run  with  land. 

Limited  in  Clarke  v.  Priest,  21  App.  Div.  177,  47  N.  Y.  Supp.  489,  Affirming 
18  Misc.  502,  42  N.  Y.  Supp.  766,  holding,  where  covenantee  estopped  by  deed 
to  grantee  to  assert  title  to  encumbrance,  covenant  against  encumbrances  runs 
with  land;  Geiszler  v.  De  Graaf,  166  N.  Y.  341,  82  Am.  St.  Rep.  659,  59  N.  E. 
D93.  holding  covenant  against  encumbrances  runs  with  land. 
—  When  privity  of  estate  exists. 

Followed  on  subsequent  appeals  in  147  X.  Y.  403,  42  N.  E.  17,  holding  that 
covenantor's  legal  possession  creates  privity  of  estate,  carrying  covenants  of  war- 
ranty and  quiet  enjoyment  to  remote  grantee;  152  N.  Y.  461,  57  Am.  St.  Rep. 
521,  46  X.  E.  949,  holding  that  husband's  acts  of  care,  management,  and  occu- 
pancy with  family  of  wife's  property  do  not  give  interest  making  covenants 
run  with  land. 

Cited  in  Gould  v.  Partridge,  52  App.  Div.  44,  64  N.  Y.  Supp.  870,  raising,  with- 
out determining,:  Whether  privity  of  estate  exists  between  grantor  agreeing  to 
maintain  water  wheel  and  furnish  power,  and  subsequent  grantee;  Hurxthal  v. 
St.  Lawrence  Boom  &  Lumber  Mfg.  Co.  53  W.  Va.  94,  97  Am.  St.  Rep.  954,  44 
S.  E.  520,  holding  purchaser  of  lands  at  judicial  sale,  assignee  of  former  owner 
so  as  to  be  entitled  to  benefit  of  covenant  for  benefit  of  heirs,  devisees,  and  as- 
signs. 

Cited  in  notes  (14  L.R.A. (N.S.)  517)  ,qn,;  right  of  remote  grantee  to  sue  for 
breach  of  covenant  when  covenantor  had  neither  title  nor  possession;  (126  Am. 
St.  Rep.  371)  on  liability  of  husband  on  wife's  covenants  and  conditions  in 
deed. 

Distinguished  in  Trolan  v.  Rogers,  88  Hun,  425,  34  N.  Y.  Supp.  836,  holding 

.  HH'jo  -ioi   j-rr,q 
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no   privity   of   estate   between   heirs   claiming   under   independent   title,   and   an- 
cestor, working  estoppel  upon  latter's  covenant. 
Possession    indicating    title. 

Cited  in  Schwinn  v.  Perkins,  79  X.  J.  L.  518,  32  L.R.A. (N.S.)  53,  78  Atl.  19, 
21  Ann.  Cas.  1223,  holding  that  mere  occupancy  or  personal  presence  of  com- 
plainant upon  ground  does  not  of  itself  constitute  such  possession  as  will  sustain 
action  for  forcible  entry;  Clark  v.  Kirkland,  64  Misc.  589,  119  N.  Y.  Supp.  1117, 
holding  that  persons  in  possession  though  not  in  actual  occupation  have  such 
possession  from  which  title  may  be  presumed  as  will  support  an  action  to 
remove  cloud  on  title. 
fiigrlits  of  purchaser  on  foreclosure. 

Cited  in  Wright  v.   Phipps,   90   Fed.   562,   holding  original   covenants  in  deed 
run  to  purchaser  under  mortgage;  Wesco  v.  Kern,  36  Or.  436,  60  Pac.  563,  rais- 
ing,  without   deciding,    whether    purchaser    on    foreclosure   may    maintain   action 
on  covenant  of  warranty  in  mortgagor's  claim  of  title. 
Res    jnclicata. 

Cited  in  Roberts  &  Co.  v.  Buckley,  80  Hun,  62,  29  N.  Y.  Supp.  873;  Abbey 
v.  Wheeler,  58  App.  Div.  453,  69  N.  Y.  Supp.  432;  Roberts  v.  Buckley,  145  N. 
Y.  229,  39  N.  E.  966, — holding  decision  on  former  appeal  must  be  followed  so> 
far  as  facts  and  questions  are  identical;  Genet  v.  Delaware  &  H.  Canal  Co.  1$ 
Misc.  424,  35  N.  Y.  Supp.  147,  holding  res  judicata  does  not  apply  where  differ- 
ent state  of  facts  developed  on  retrial;  Trombley  &  C.  Co.  v.  Seligman,  133  App. 
Div.  527,  117  N.  Y.  Supp.  1063,  holding  that  an  appellate  court  may  correct  a 
manifest  error  made  in  a  former  appeal  and  reverse  or  qualify  that  decision 
though  it  is  court's  duty  to  follow  the  former  decision  in  the  same  case. 
Occupancy  of  married  woman's  lands. 

Cited  in  Van  Nostrand  v.  Hubbard,  35  App.  Div.  202,  54  N.  Y.  Supp.  739, 
holding  married  woman  occupying  farm  under  contract  of  sale,  presumptively 
in  possession. 

24  L.  R.  A.  854,  BLAKER  v.  HOOD,  53  Kan.  499,  36  Pac.   1115. 
Private    banks. 

Cited  in  footnote  to  Du  Quoin  v.  Kelly,  43  L.  R.  A.  644,  which  holds  private 
bank   not   "regularly   organized   bank"    within    statute   as   to   deposit   of    public 
funds. 
Constitutional    protection    of    rigrht    of    contract. 

Cited  in  footnote  to  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445, 
which   denies   right  to   prevent   transfer   of   property   in   payment  of   debt  while 
solvent. 
Police   power  of  state. 

Followed  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  536,  63  L.  R.  A.  144,  97  Am. 
St.  Rep.  385,  72  Pac.  252,  sustaining  constitutionality  of  act  providing  for  or- 
ganization and  regulation  of  banks  as  exercise  of  police  power  of  state. 

Cited  in  State  v.  Wilson,  61  Kan.  36,  47  L.  R.  A.  74,  58  Pac.  981,  sustaining- 
act  regulating  weighing  of  coal  at  mine;  McLean  v.  State,  81  Ark.  308,  126  Am. 
St.  Rep.  1037,  98  S.  W.  729,  11  Ann.  Cas.  72,  holding  that  legislation  prohibiting 
mine  owners  or  operators  from  screening  coal  before  weighing  it  to  ascertain 
compensation  of  miners  is  within  police  power;  State  v.  Richcreek,  167  Ind. 
221,  5  L.R.A. (N.S.)  878,  119  Am.  St.  Rep.  491,  10  Ann.  Cas.  899,  upholding 
banking  regulation  that  building,  furniture  and  fixtures  must  not  exceed  one- 
third  of  bank  capital. 
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Cited   in  notes    (5   L.R.A.  (X.S.)    877)    on   power  to  prohibit  or  impose  condi- 
tions upon  right  of  individuals  to  engage  in  banking;    (55  L.  ed.  U.  S.  129)    on 
prohibiting  or  restricting  private  banking. 
Requirement    that    bill    contain    only    one    subject,    expressed    in    titie. 

Cited  in  Re  Thomas,  53  Kan.  661,  37  Pac.  171,  sustaining  ordinance  to  pro- 
hibit and  regulate  manufacture  and  sale  of  liquor  for  certain  excepted  purposes; 
Wilson  v.  Clark,  63  Kan.  516,  65  Pac.  705,  sustaining  statute  relating  to  gen- 
eral subject  of  elections;  State  v.  Wilcox,  64  Kan.  790,  68  Pac.  634,  sustaining 
.statute  creating  state  medical  board,  regulating  practice  of  medicine,  and  pre- 
scribing penalties;  Wichita  v.  Missouri  &  K.  Teleph.  Co.  70  Kan.  446,  78  Pac. 
886,  holding  title,  "An  act  providing  for  formation  of  telephone  companies," 
sufficient  to  describe  a  provision  that  such  companies  be  formed  in  mode  and 
manner  prescribed  by  general  laws  of  state  for  formation  of  private  corpo- 
rations; Re  Schley,  71  Kan.  269,  80  Pac.  631,  holding  that  an  act  providing 
for  maintenance  and  regulation  of  charitable  and  reformatory  hospitals  and 
providing  code  of  judicial  procedure  for  lunacy  inquests,  does  not  cover  two 
distinct  subjects,  but  two  subjects  naturally  connected. 

24  L.  R.  A.  857,   STATE  v.  JUNEAU,  88  Wis.   180,  43  Am.   St.   Rep.   877,  59 

N.  W.  580. 
Competency   of  children   as   witnesses. 

Cited  in  Freeny  v.  Freeny,  80  Md.  409,  31  Atl.  304,  and  State  v.  King,  117 
Iowa,  488,  91  N.  W.  768,  holding  cpmpetency  of  children  of  tender  years  as  wit- 
nesses within  court's  discretion ;  Wheeler  v.  United  States,  159  U.  S.  525,  40 
L.  ed.  247,  16  Sup.  Ct.  Rep.  93,  holding  boy  of  five,  competent  witness;  Barnard 
v.  State,  88  Wis.  660,  60  N.  W.  1058,  holding  permitting  child  of  seven  to  tes- 
tify to  assault  on  her,  within  court's  discretion;  Clark  v.  Finnegan,  127  Iowa. 
645,  103  N.  W.  970,  holding  child  of  seven  competent  witness  where  from 
testimony  it  was  disclosed  that  he  was  of  more  than  average  intelligence  and 
that  he  could  distinguish  truth  and  falsehood;  Evers  v.  State,  84  Xeb.  712,  121 
N.  W.  1005,  holding  child  six  years  of  age  not  an  incompetent  witness  as  a  matter 
of  law  or  statute;  Van  Salvellergh  v.  Green  Bay  Traction  Co.  132  Wis.  174,  111 
N.  WT.  1120,  holding  that  six  year  old  child  may  properly  be  allowed  to  testify 
l)ut  that  age  should  be  considered  in  determining  weight  to  be  given  to  such  evi- 
dence. 

Cited  in  footnote  to  Lee  v.  Missouri  P.  R.  Co.  63  L.R.A.  271,  which  holds  in- 
competent as  a  witness  one  entirely  ignorant  of  the  meaning  of  the  ceremony  of 
administering  an  oath. 

Cited  in  notes   (124  Am.  St.  Rep.  305;  40  L.  ed.  U.  S.  244)   on  competency  of 
children  as  witnesses. 
.Judicial    discretion;    conclnsiveness. 

Cited  in  Murphy  v.  State,  124  Wis.  656,  102  N.  W.  1087,  holding  direction  for 
acquittal  discretionary  with  trial  court  where  uncorroborated  testimony  of 
accomplices  is  the  only  evidence  against  accused;  State  v.  Crouch,  130  Iowa,  483, 
107  X.  W.  173,  holding  question  as  to  competency  of  witness  for  discretion  of 
court,  which  will  not  be  interfered  with  except  for  gross  abuse;  State  v. 
Werner,  16  X.  D.  89,  112  X.  W.  60,  holding  competency  of  eight  year  old  child 
to  understand  nature  of  oath  for  determination  by  trial  judge  in  use  of  dis- 
cretion, such  determination  being  conclusive  in  absence  of  gross  abuse. 
•Open  lewdness. 

Cited  in  Morris  v.  State,  109  Ga.  354,  34  S.  E.  577,  raising,  without  deciding, 
question  whether  indecent  exposure  before  one  person  indictable  as  open  lewdness. 
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Certification  of  doubtful  questions  of  law. 

Cited  in  State  v.  Heiclen,  139  Wis.  525,   121  N.  W.  138,  holding  a  question  of 
law   not  certifiable   where   facts   preliminary   to   the  question   have   not   been   re- 
solved. 
Materiality   of   consent   of   child    to   nssanlt. 

Cited  in  State  v.  Fujita,  20  N.  D.  505,  129  N.  W.  360,  holding  that  consent 
of  child  is  immaterial  in  prosecution  for  assault  with  intention  to  commit 
rape. 

24  L.  R.  A.  859,  BURROUGHS  v.  EASTMAN,  101  Mich.  419,  45  Am.  St.  Rep. 

419,  59  N.  W.  817. 
Arrest    without    warrant. 

Cited  in  Com.  v.  Krubeck,  23  Pa.  Co.  Ct.  36,  8  Pa.  Dist.  R.  522,  5  Lack. 
Legal  News,  343,  holding  constitutional  provisions  against  issuing  warrant  un- 
supported by  oath  do  not  apply  to  arrest  without  warrant;  Gowan  v.  Smith, 
157  Mich.  462,  122  N.  W.  286,  on  authorization  of  arrest  without  warrant  for 
misdemeanors  committed  in  presence  of  officer:  State  v.  Byrd,  72  S.  C.  109,  5.1 
S.  E.  542,  holding  statute  authorizing  magistrate  to  arrest  a  person  committing 
a  misdemeanor  in  his  presence  not  unconstitutional. 

Cited  in  footnotes  to  Baltimore  &  O.  R.  Co.  v.  Cain,  28  L.  R.  A.  688,  which 
holds  officer's  arrest  of  disorderly  passenger  without  warrant,  in  response  to 
telegram  by  conductor,  who  pointed  out  person  to  be  arrested,  not  unlawful ; 
.McCullough  v.  Greenfield,  62  L.  R.  A.  906,  holding  that  possession  of  warrant 
does  not  justify  arrest  in  another  town  of  accused,  under  direction  by  telephone 
of  officer  having  warrant;  State  ex  rel.  Livingstone  v.  Williams,  67  L.R.A.  166, 
which  holds  that  mandamus  will  not  lie  to  compel  arrest  without  warrant  of 
designated  persons  for  alleged  commission  of  a  misdemeanor. 

Cited    in    notes    (51    L.R.A.    207)    on    liability   of   officer    for    making   arrest; 
(84  Am.  St.  Rep.  682,  683,  689)  on  right  of  policeman  to  make  arrest. 
Dae   process   of   law. 

Cited  in  Daniels  v.  Homer,  139  N.  C.  226,  3  L.R.A.  (N.S.)   997,  51   S.  E.  992, 
holding  that  fish   nets  used   in   violation  of   fish  law  may  be  summarily  seized 
and  sold  without  process. 
Person    entitled    to    take    advantage    of    inconsistent    verdict. 

Cited  in  Robinson  v.  Chicago  &  A.  R.  Co.  135  Mich.  259,  97  N.  W.  689,  hold- 
ing that  railroad  company  cannot  complain  of  verdict  in  favor  of  car  company 
in  personal  injury  case  where  such  car  company  owed  no  duty  to  plaintiff  and 
railway  company  owed  duty  and  was  held  liable. 
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25  L.  R.  A.  33,  MITCHELL  v.  MARKER,  10  C.  C.  A.  306,  22  U.  S.  App.  325,  62 

Fed.  139. 
Liability   for   injury   to   elevator   passenger. 

Cited  in  Springer  v.  Ford,  189  111.  434,  52  L.  R.  A.  931,  82  Am.  St.  Rep.  464, 
59  N.  E.  953 ;  Riland  v.  Hirshler,  7  Pa.  Super.  Ct.  386 ;  Southern  Bldg.  &  L.  Asso. 
v.  Lawson,  97  Tenn.  371,  56  Am.  St.  Rep.  804,  37  S.  W.  86;  McGrell  Buffalo  Office 
Bldg.  Co.  90  Hun,  34,  35  N.  Y.  Supp.  599;  Luckel  v.  Century  Bldg.  Co.  177  Mo. 
628,  76  S.  W.  1035, — holding  relation  between  owner  of  elevator  and  passenger 
similar  to  that  between  common  carrier  and  passenger;  Gibson  v.  International 
Trust  Co.  177  Mass.  103,  52  L.  R.  A.  929,  58  N.  E.  278,  discussing  question  of 
liability  of  owner  of  elevator  as  common  carrier;  Russo  v.  Morris  Bldg.  &  Land 
Improv.  Asso.  104  La.  438,  29  So.  46,  holding  elevator  owner  liable  for  injury  to 
passenger  thrown  off  balance  by  starting  of  elevator;  Munsey  v.  Webb,  37  App. 
D.  C.  187,  holding  that  person  controls  building  used  for  business  purposes 
equipped  with  passenger  elevators,  is  required  to  use  highest  degree  of  care 
for  passenger's  safety;  Shellaberger  v.  Fisher,  5  L.R.A. (N.S.)  257,  75  C.  C.  A. 
9,  143  Fed.  940;  Edwards  v.  Burke,  36  Wash.  112,  78  Pac.  610;  Belvedere  Bldg. 
Co.  v.  Bryan,  103  Md.  537,  64  Atl.  44, — holding  owner  of  building  in  which 
there  is  elevator  must  exercise  the  highest  degree  of  care  possible  under  the  cir- 
cumstances; Ohio  Valley  T.  Co.  v.  Warnke,  42  Ind.  App.  334,  84  N.  E.  999; 
Cooper  v.  Century  Realty  Co.  224  Mo.  723,  123  S.  W.  848,— holding  relation  be- 
tween owner  of  elevator  and  passenger  similar  to  that  of  common  carrier  and 
passenger;  Ferguson  v.  Truax,  132  Wis.  496,  14  L.R.A. (N.S.)  356,  112  N.  W. 
513,  13  Ann.  Cas.  1092,  holding  one  who  has  been  forbidden  use  of  passenger 
elevator  because  of  his  misconduct  thereon  not  a  passenger  so  as  to  recover  for 
injuries  received. 

Annotation  cited  in  Morgan  v.  Saks,  143  Ala.  141,  38  So.  848,  holding  not 
contributory  negligence  per  se  for  one  to  walk  rapidly  toward  elevator  and  on 
seeing  door  open  to  walk  in  without  stopping  to  see  whether  elevator  was  in 
place. 

Cited  in  footnotes  to  Griff  en  v.  Manice,  52  L.  R.  A.  922,  which  holds  only  rea- 
sonable care  required  as  to  safety  of  machinery  and  appliances  for  moving  ele- 
vator; Gibson  v.  International  Trust  Co.  52  L.  R.  A.  928,  which  denies  liability 
for  injury  to  passenger  from  involuntary  starting  by  conductor  grasping  mech- 
anism to  prevent  falling;  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R.  A.  487, 
which  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  insuffi- 
cient railing  for  which  has  been  left  out  of  place  by  third  person;  Olson  v. 
Schultz,  36  L.  R.  A.  790,  which  holds  lessor  liable  for  defects  in  elevator  which  he 
covenants  to  keep  in  repair,  without  notice  of  them. 
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Cited  in  notes  (2  L.R.A.  (X.S.)  745,  752)  on  liability  for  injury  to  elevator 
passenger;  (15  L.R.A.  (X.S.)  786)  on  liability  of  master  to  servant  injured  by 
elevators  not  inclosed  as  required;  (5<3  Am.  St.  Rep.  806,  807)  on  liability  of 
owners  of  elevators  used  for  passengers  or  employees. 

Disapproved   in   Burgess  v.   Stow'e,    134  Mich.   210.   96  X.   W.   29;    Edwards  v^ 
Manufacturers  Bldg.   Co.  27   R.   I.   249,  2   L.R.A.  (X.S.)    746,   114   Am.   St.   Rep. 
37,    61    Atl.    646,    8    Ann.    Cas.  ~974, — holding    landlord    maintaining   elevator    in 
building  for  tenants  required  to  exercise  only  ordinary  care. 
When   objection   to   testimony   avnilnltle.  ^  .A,  ' 

Cited  in  Xorth  Chicago  Street  R.  Co.  v.  St.  John,  29  C.  C.  A.  635.  57  U.  S. 
App.  366,  85  Fed.  807;  Davis  v.  United  States,  46  C.  C.  A.  624,  107  Fed.  757; 
Baltimore  &  O.  R.  Co.  v.  Hellenthal,  31  C.  C.  A.  417,  60  U.  S.  App.  156,  88  Fed. 
119, — holding  objection  to  evidence  not  distinctly  indicating  grounds,  of  no  avail 
on  appeal;  Supreme  Council  C.  K.  of  A.  v.  Fidelity  &  C.  Co.  11  C.  C.  A:  105,  22 
U.  S.  App.  439.  63  Fed.  57,  holding  objection  to  clerical  error  in  declaration  as  to 
termination  of  bond  should  have  pointed  out  error  to  render  it  available  on 
appeal. 
Effect  of  proceedings  a&ninst  wrongdoer  on  title  to  property. 

Cited  in  Ledbetter  v.  Embree,  12  Ind.  App.  619,  40  X.  E.  928,  and  Oilman  v. 
Gilby  Twp.  8  X.  D.  632,  73  Am.  St.  Rep.  79L  80  X.  W.  889,  holding  judgment  for 
conversion  does  not  operate  to  vest  title  in  goods  without  payment ;  Briggs  v. 
McDonald,  166  Mass.  41,  43  X.  E.  1003,  sustaining  right  of  officer,  who  is  obligee 
in  bond  of  indemnity  in  attachment  to  recover  thereon  without  paying  judgment 
for  conversion  against  him;  Aldrich  v.  Hodges.  164  Mass.  571.  42  X.  E.  107,  hold- 
ing pendency  of  action  by  consignor  against  officer  for  conversion  of  goods  taken 
on  execution  against  one  of  consignees  no  defense  to  another  action  by  the  con- 
signees for  conversion;  Rogers  v.  Barnes,  169  Mass.  185.  38  L.  R.  A.  148.  47  X. 
E.  602,  holding  mortgagor  of  land  can  recover  full  damages  for  wrongful  execu- 
tion of  power  of  sale  by  mortgagee  even  if  he  cannot  redeem  from  purcliaser; 
Irving  v.  Ford,  179  Mass.  222.  60  X.  E.  491,  holding  freedom  acquired  by  runaway 
slave  left  only  right  of  action  in  owner. 

Cited  in  footnote  to  Bolton  Mines  Co.  v.  Stokes.  31  L.  R.  A.  789.  which  holds 
bringing  of  replevin  suit  discontinued  before  judgment  no  bar  to  claim  for  pay- 
ment from  assets  of  purchaser's  estate. 
Conflicting  remedies. 

Cited  in  Zimmerman  v.  Robinson,  128  Iowa,  77,  102  X.  W.  814.  5  Ann.  Cas. 
960,  holding  action  to  recover  purchase  price  of  property  by  buyer  on  ground 
that  contract  had  been  rescinded  in  which  judgment  was  rendered  against  plain- 
tiff, no  bar  to  action  for  breach  of  warranty:  Taber  v.  Breck,  192  Mass.  364,  78 
N.  E.  472,  holding  member  of  a  firm  under  a  contract  by  which  he  is  employed 
by  firm  at  a  salary,  leaving,  and  by  which  when  Ire  leaves  the  employ  of  firm  he 
is  to  turn  over  his  stock  to  his  copartner  at  a  certain  price,  cannot  after  he  has 
turned  over  the  shares  and  brought  an  action  to  specifically  enforce  the  con- 
tract, sue  for  profits  accruing  on  the  shares. 

Distinguished  in  Whitney  v.  Abbott,  191  Mass.  64,  77  X.  E.  524;  Frisch  v. 
Wells,  200  Mass.  43],  23  L.R.A. (X.S.)  145,  86  X.  E.  775,— holding  action  by 
seller  for  balance  due  on  conditional  sale  contract  bar  to  subsequent  action  of 
replevin  for  the  goods  sold. 

25  L.  R.  A.  37,  SPRIXGFIELD,  F.  &  M.  IXS.  CO.  v.  HULL,  51  Ohio  St.  270,  46 

Am.  St.  Rep.  571,  37  N.  E.  1116. 
Effect    of    duress. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  467,  20  So.  651,  holding 
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threats  of  imprisonment  in  order  to  induce  settlement  for  loss  under  insurance 
policy  avoid  the  settlement;  Heaton  v.  Norton  County  State  Bank,  59  Kan.  292,  52 
Pac.  876,  holding  that  transfer  of  bank  stock  by  woman  under  threat  to  arrest 
husband  is  under  duress,  and  void ;  Ohio  Nat.  Hank  v.  Hopkins,  8  App.  D.  C.  155, 
holding  test  as  to  enforceability  of  demand  connected  with  illegal  transaction  is 
whether  aid  from  that  transaction  is  needed  to  establish  case;  McCormick  Har- 
vesting Mach.  Co.  v.  Miller,  54  Xeb.  046,  74  X:  W.  10G1,  holding  contract  to 
compound  crime  illegal:  Missouri  P.  R.  Co.  v.  Goodholm,  61  Kan.  763,  60  Pac. 
1066,  holding  action  for  personal  injuries  may  be  brought  without  restoring 
small  amount  paid  for  fraudulent  settlement. 

Cited  in  footnotes  to  Weber  v.  Shay,  37  L.  R.  A.  230,  which  holds  contract  by 
attorneys  to  prevent  finding  of  indictment  against  accused  person  void;  Titus  v. 
Rochester  German  Ins.  Co.  28  L.  R.  A.  478.  which  holds  fraudulent  representations 
inducing  compromise  through  mistake  as  to  legal  rights  ground  for  relief;  Jones, 
v.  Dannenberg  Co.  52  L.  R.  A.  271.  which  holds  void,  in  hands  of  bona  fide  pur- 
chaser, note  given  to  stop  criminal  prosecution;  United  States  Fidelity  &  G.  Co. 
v.  Charles,  57  L.  R.  A.  212,  which  holds  void,  note  to  reimburse  surety  on  fidelity 
bond  given  on  condition  of  not  prosecuting  principal ;  William  Deering  &  Co.  v. 
Cunningham,  54  L.  R.  A.  410,  which  holds  void,  contract  to  withdraw  opposition 
to  granting  of  pardon. 
Liability  for  total  loss  under  statute. 

Cited  in  Hubbard  v.  Winshel,  6  Ohio  N.  P.  252,  and  Schild  v.  Phoenix  Ins. 
Co.  6  Ohio  N.  P.  135,  holding  value  of  buildings  destroyed  is  immaterial  where 
statute  fixes  liability  for  total  loss;  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell, 
65  Ohio  St.  256,  56  L.R.A.  161.  62  X.  E.  338,  holding  act  fixing  liability  for  total 
loss,  a  part  of  all  fire  policies  issued  since  its  passage. 
Rescission  of  contract  of  settlement. 

Cited  in  Munzer  v.  Stern,  105  Mich.  527,  29  L.R.A.  861,  55  Am.  St.  Rep.  468, 
63  X.  W.  513,  holding  vendor  not  required  to  return  goods  surrendered  by 
fraudulent  vendee  upon  compromise  of  claim  before  bringing  action  to  recover 
remainder:  Missouri  P.  R.  Co.  v.  Goodholm,  61  Kan.  763,  60  Pac.  1066,  holding 
person  injured  in  railway  collision  not  obliged  to  return  amount  received  in 
fraudulent  settlement  before  bringing  action;  Manley  v.  Carl,  20  Ohio  C.  C. 
1 73.  1 1  Ohio  C.  D.  8,  holding  refund  or  tender  of  money  paid  as  consideration  is 
not  necessary  in  order  to  repudiate  fraudulent  contract  and  have  deed  set  aside; 
Reeder  v.  Mason,  7  Ohio  C.  C.  X.  S.  234,  28  Ohio  C.  C.  168,  holding  plaintiff  in 
action  on  debt  might  have  amount  tendered  and  paid  into  court  by  defendant 
and  proceed  with  his  action  for  balance. 

Distinguished  in  Conrad  v.  Keller  Brick  Co.  12  Ohio  C.  C.  X.  S.  127.  31 
Ohio  C.  C.  703.  holding  where  contract  of  release  of  cause  of  action  for  personal 
injury  is  not  void  but  merely  voidable  for  fraud,  such  release  cannot  be  avoided 
without  tender  back  of  consideration;  Manhattan  L.  Ins.  Co.  v.  Burke,  69  Ohio 
St.  309,  100  Am.  St.  Rep.  666,  70  X.  E.  74,  holding  action  not  maintainable 
on  insurance  policy,  after  settlement  effected  through  fraudulent  representations 
of  insurance  company,  without  return  or  tender  of  amount  received. 
Denial  of  relief  on  illegal  contract. 

Cited  in  Heintz  v.  Sawyer,  1  Ohio  X.  P.  X.  S.  151,,  holding  neither  party  to 
mortgage  based  in  part  upon  illegal  consideration  will  be  given  aid  of  court 
of  equity;  Schneider  v.  Kamp,  6  Ohio  X.  P.  N.  S.  366,  holding  one  party  to 
agreement  to  operate  keeping  book  on  horse  races  cannot  recover  proceeds  of 
such  agreement  from  administrator  of  other  party  thereto. 

Cited  in  notes    (59  Am.  St.  Rep.  638)    on  contracts  incapable  of  ratification;. 
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(117  Am.  St.  Rep.  497)  on  enforcement  of  contracts,  consideration  for  which  has 
partly  failed,  or  is  partly  illegal;  (117  Am.  St.  Rep.  523)  on  enforcement  of  con- 
tracts in  nature  of  compounding  criminal  prosecutions. 

25  L.  R.  A.  42,  MILLER  v.  HYDE,  161  Mass.  472,  42  Am.  St.  Rep.  424,  37  N.  E. 
760. 

25  L.  R.  A.  48,  MOYER  v.  EAST  SHORE  TERMINAL  CO.  41  S.  C.  300,  44  Am. 

St.  Rep.  709,  19  S.  E.  651. 
Effect    of   by-laws   on    those    dealing    with    corporation. 

Cited  in  Tres  Palacios  Rice  &  Irrig.  Co.  v.  Eidman,  41  Tex.  Civ.  App.  547,  93 
S.  W.  698;  Pine  Beach  Invest.  Corp.  v.  Columbia  Amusement  Co.  106  Va.  815, 
56  S.  E.  822, — holding  no  secret  limitations  on  implied  authority  in  by-laws  of 
corporation  are  binding  on  innocent  persons  dealing  with  officer  of  corporation. 

Cited  in  footnotes  to  Wells  v.  Black,  37  L.  R.  A.  619,  which  holds  by-law  of 
savings  bank  declaring  waiver  of  stockholders'  liability,  void ;  Ackenhausen  v. 
People's  Sav.  Bank,  33  L.  R.  A.  408,  which  requires  by-law  to  be  brought  to  de- 
positor's notice  to  relieve  savings  bank  from  liability  for  paying  forged  order  to 
one  presenting  pass  book;  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  43  L.  R.  A. 
390,  which  holds  constitution  and  by-laws  of  mutual  insurance  association  binding 
on  members,  whether  known  or  not ;  McLendon  v.  Sovereign  Camp,  W.  W.  52  L.  R. 
A.  444,  which  holds  reasonable  delay  in  delivering  benefit  certificate  gives  no  right 
to  recover  on  certificate  delivered  after  death  of  insured. 

Cited  in  notes  (49  L.  R.  A.  473)  on  time  for  which  contracts  of  employment 
may  be  made  on  behalf  of  corporation  by  its  officers,  directors,  and  agents;  (32 
L.  R.  A.  481)  on  liability  of  members  of  mutual  fire  insurance  companies. 

25  L.  R.  A.  52,  TEXAS  &  P.  R.  CO.  v.  GAY,  86  Tex.  571,  26  S.  W.  599. 
Jurisdiction  of  foreign  court. 

Cited  in  Story  v.  Jones,  16  Tex.  Civ.  App.  61,  40  S.  W.  417,  refusing  to  declare 
null,  after  twenty-five  years,  deed  made  by  order  of  court  of  another  state,  of  land 
in  this  state;  American  Tribune  New  Colony  Co.  v.  Schuler,  34  Tex.  Civ.  App. 
565,  79  S.  W.  370,  holding  court  had  not  jurisdiction  to  wind  up  affairs  of  a 
foreign  corporation  not  domiciled  within  state  and  having  no  property  therein : 
Horn  v.  Pere  Marquette  R.  Co.  151  Fed.  631,  as  to  relation  of  circuit  courts  of 
the  United  States  within  different  judicial  districts  of  the  same  state  to  each 
other. 
Jurisdiction  over  receiver  of  corporation. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  69  Fed.  878,  entertaining 
jurisdiction  in  action  by  railway  to  remove  receiver  appointed  by  state  court,  on 
ground  of  mismanagement  and  fraud;  Ocean  S.  S.  Co.  v.  Wilder,  107  Ga.  224,  33 
S.  E.  179,  holding  validity  of  order  appointing  receiver  for  want  of  jurisdiction 
in  appointment  can  be  called  in  question  in  collateral  proceeding;  Adams  v.  San 
Antonia  A.  P.  R.  Co.  34  Tex.  Civ.  App.  415,  79  S.  W.  79,  holding  burden  of 
showing  invalidity  of  appointment  of  receiver  upon  plaintiff  in  personal  injury 
action. 
Authority  of  receiver  appointed  by  another  jurisdiction. 

Cited  in  Howard  v.  Chesapeake  &  0.  R.  Co.  11  App.  D.  C.  335,  holding  decree 
of  state  court  appointing  receiver  has  no  effect  in  District  of  Columbia;  Trinity 
&  S.  R.  Co.  v.  Brown,  91  Tex.  677,  45  S.  W.  793,  holding  appointment  by  United 
States  court  of  receiver  over  railway  in  several  states  and  extended  to  railway 
operating  in  district  of  another  state  valid. 
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Liability   for  acts  of  receiver. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Adams,  11  Tex.  Civ.  App.  200,  32  S.  W. 
733,  holding  collusion  in  appointment  of  receiver  of  railway  interested  in  the  ap- 
pointment, must  involve  the  corporation,  to  make  it  responsible  for  acts  of  re- 
ceiver; Houston  &  T.  C.  R.  Co.  v.  Bath,  17  Tex.  Civ.  App.  708,  44  S.  W.  595r 
holding  purchaser  of  railway  sold  under  foreclosure  while  being  operated  by  re- 
ceiver liable  for  loss  of  cotton  shipped  over  road  after  its  sale  and  before  delivery; 
Missouri,  K.  &  T.  R.  Co.  v.  McFadden  Bros.  89  Tex.  145,  33  S.  W.  853,  holding 
that  railway  company  taking  charge  of  its  property  after  discharge  of  receiver  is 
not  by  that  fact  made  liable  for  breach  of  his  contracts  or  for  his  torts;  Texas 
&  P.  R.  Co.  v.  Gay,  88  Tex.  115,  30  S.  W.  543,  holding  railway  liable  for  negli- 
gently killing  fireman  while  operated  by  receiver  appointed  by  collusion;  Pool  v. 
Farmers'  Loan  &  T.  Co.  7  Tex.  Civ.  App.  338,  27  S.  W.  744,  holding  receiver  ap- 
pointed in  one  state  over  property  in  another  cannot  make  certificates  preference 
lien  on  such  property;  Harrigan  v.  Gilchrist,  121  Wis.  292,  99  N.  W.  909,  hold- 
ing if  a  receiver  is  imposed  upon  the  court  by  keeping  therefrom  knowledge  of 
the  real  purpose  of  those  who  nominate  him  in  the  interest  of  the  corporation 
or  its  officers  or  both,  he  is  to  be  deemed,  as  to  creditors,  the  agent  of  their 
adversaries. 

Cited  in  footnote  to  Bartlett  v.  Cicero  Light,  Heat  &  P.  Co.  42  L.  R.  A.  715, 
which  holds  fund  in  hands  of  corporation  on  discharge  of  receiver  liable  for  in- 
juries caused  by  receiver's  negligence. 

Cited  in  note   (74  Am.  St.  Rep.  300)   on  action  without  leave  of  court  against 
railroad  receiver  or  railroad  for  which  he  is  appointed. 
Statute  of  limitations. 

Cited  in  Prichard  v.  McCord-Collins  Co.  30  Tex.  Civ.  App.  583,  71  S.  W.  303, 
holding  mistake  in  naming  defendant  corporation  in  original  petition  may  take 
case  out  of  statute:  Texas  &  P.  R.  Co.  y.  Watson,  13  Tex.  Civ.  App.  556,  36  S. 
W.  290,  holding  statute  of  limitations  bar  to  action  originally  brought  against 
receiver  of  railway  and  by  amendment  brought  against  railway;  Armstrong  v. 
Elliott,  20  Tex.  Civ.  App.  46,  48  S.  W.  605,  holding  defendant  must  ask  for  sub- 
mission to  jury  the  question  of  bar  of  statute  of  limitations;  Dunn  v.  Taylor, 
42  Tex.  Civ.  App.  245,  94  S.  W.  347,  holding  in  order  to  suspend  running  of 
statute  of  limitations  so  as  to  permit  an  attack  on  a  tax  judgment  on  ground  of 
fraud  there  must  not  have  only  been  fraud  in  obtaining  the  judgment  but  it 
must  have  been  coupled  with  such  concealment  of  fraud  as  to  prevent  the  at- 
tacking party  from  discovering  same  by  due  diligence. 

Cited  in  footnotes  to  Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  running 
of  limitation  against  action  to  recover  back  money  not  prevented  by  fraud  unless- 
investigation  prevented  by  affirmative  efforts;  Mereness  v.  First  Nat.  Bank,  51  L. 
R.  A.  410,  which  holds  running  of  limitations  on  demand  certificate  of  deposit 
not  interrupted  by  bank's  misrepresentations  in  denial  of  liability;  Pietsch  v. 
Milbrath,  68  L.R.A.  945,  which  holds  that  the  fraudulent  concealment  of  a  cause 
of  action  at  law  will  not  prevent  running  of  limitations  where  the  statute  ex- 
pressly states  that  it  shall  not  run  under  such  circumstances  in  equity  cases. 

Cited  in  note    (16  Eng.  Rul.  Cas.  259)    as  to  when  limitations  begin  to  run 
in  case  of  fraud  or  concealment. 
When    instruct  i<»n    to  jury  required. 

Cited  in  Texas  &  P.  R.  Co.  v.  Black,  23  Tex.  Civ.  App.  123,  57  S.  W.  330,  hold- 
ing mere  omission  in  court's  charge  must  be  corrected  by  asking  for  special 
instruction;  Beaumont,  S.  L.  &  W.  R.  Co.  v.  Olmstead,  56  Tex.  Civ.  App.  105, 
120  S.  W.  596,  holding  that  party  cannot  complain,  in  absence  of  request  for 
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special  charge,  that  charge  to  jury  was  not  as  full  and  specific  as  desired;   St. 
Louis  S.  R.  Co.  v.  Lovelady,  36  Tex.  Civ.  App.  283,  81  S.  W.  1040,  holding  failure 
to  charge  as  to  law  on  certain  issue  cannot  be  taken  advantage  of  where  there 
was  no  request  for  such  charge. 
'When    appointment    of    receiver    Is   proper. 

Cited  in  note    (72  Am.  St.  Rep.  31,  32)    as  to  when  appointment  of  receiver 
is  proper. 
Passing  of  title  on  judicial  sale. 

Cited  in  J.  M.  West  Lumber  Co.  v.  Lyon,  53  Tex.  Civ.  App.  655,  116  S.  W. 
052,  holding  that  in  judicial  sales  title  passes  by  order  of  court  confirming  sale, 
and  not  from  date  of  deed. 

25  L.  R.  A.  67,  STECK  v.  COLORADO  FUEL  &  IROX  CO.  142  N.  Y.  236,  58  X. 

Y.  S.  R.  765,  37  N.  E.  1. 
Reference  of  cases  triable  to  jnry. 

Followed  in  Snell  v.  Niagara  Paper  Mills,  193  N.  Y.  437,  25  L.R.A.(X.S.)  266. 
86  X'.  E.  460,  holding  a  compulsory  reference  will  not  be  granted  by  reason  of  a 
counterclaim  involving  an  examination  of  a  long  account  when  the  cause  of 
action  set  out  in  the  complaint  entitles  plaintiil'  to  a  jury  trial,  and  the  de- 
fense puts  in  issue  all  the  material  allegations. 

Cited  in  Irving  v.  Irving,  90  Hun,  423,  35  X.  Y.  Supp.  744,  holding  answer  can 
be  looked  at  to  determine  whether  long  account  involved  making  it  referable; 
Importers  &  T.  Xat.  Bank  v.  Werner,  54  App.  Div.  440,  66  X.  Y.  Supp.  996,  re- 
fusing compulsory  reference  where  long  account  is  not  immediately  but  only 
collaterally  involved;  Fisher  v.  Haines,  62  App.  Div.  69,  70  X.  Y.  Supp.  787, 
allowing  reference  where  it  will  be  necessary  to  prove  debts,  liens,  claims,  taxes, 
judgments,  and  other  encumbrances,  and  earnings  of  railway;  Allentown  Rolling 
Mills  v.  D\vyer,  26  App.  Div.  101,  49  "X.  Y.  Supp.  624,  holding  fact  that  many 
items  go  to  make  up  alleged  damages  for  breach  of  contract  do  not  necessarily 
render  cause  referable;  Haig  v.  Boyle,  20  Misc.  155,  45  X.  Y.  Supp.  816,  referring 
action  on  promissory  note  founded  on  numerous  items  where  answer  sets  up  coun- 
terclaim with  numerous  items  also;  Jones  v.  Lester,  77  App.  Div.  175,  78  X.  Y. 
Supp.  1000,  holding  reference  of  action  for  accounting  as  between  partners,  im- 
proper when  partnership  denied  by  answer,  until  fact  determined;  Sartorius  v. 
{Gottlieb,  80  App.  Div.  114,  80  X.  Y.  Supp.  159,  holding  reference  improper  where 
^noney  judgment  demanded  on  account  for  single  purchase  and  sale  of  stock,  and 
"interest  charges  advanced  by  broker;  Kennedy  v.  Horikoshi,  82  App.  Div.  416,  81 
X.  Y.  Supp.  827,  holding  reference  improper  where  complaint  based  on  contract 
put  in  issue  by  answer  and  counterclaim  requiring  examination  of  long  account; 
;Malone  v.  Saints  Peter  &  Paul's  Church,  172  X.  Y.  282,  <i4  X.  E.  961  (dissenting 
opinion),  majority  reversing  69  App.  Div.  422,  74  X.  Y.  Supp.  1005,  and  holding 
compulsory  reference  may  be  ordered  in  action  by  administrator  to  enforce  com- 
mon-law liability,  if  apparent  trial  Avill  involve  examination  and  auditing  of  long 
account;  Ames  v.  French,  83  App.  Div.  455,  82  X.  Y.  Supp.  452,  holding  action  on 
account  stated  referable,  where  answer  alleged  that  account  was  false  and  fraudu- 
lent, and  trial  would  involve  examination  of  long  account;  Malone  v.  Saints  Peter 
.&  Paul's  Church,  69  App.  Div.  422,  74  X.  Y.  Supp.  1005.  holding  action  by  execu- 
tor or  administrator  to  enforce  common-law  cause  not  referable;  Betcher  v.  Grant 
County,  9  S.  D.  84,  68  X.  W.  163,  questioning,  without  deciding,  whether  anything 
but  pleadings  may  be  examined  to  determine  whether  examination  of  long  account 
involved;  Kindberg  v.  Chapman,  115  App.  Div.  155,  100  X.  Y.  Supp.  686,  hold- 
ing when  defendant  admits  the  allegations  in  the  complaint  but  counterclaims 
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for  money  loaned  consisting  of  a  great  number  of  items,  a  reference  is  proper; 
Jordan  v.  Erie  R.  Co.  126  App.  Div.  921,  110  X.  Y.  Supp.  1133;  Ewart  v.  Kass, 
17  S.  D.  224,  95  N.  W.  915, — holding  long  accounts  in  a  counterclaim  will  not 
justify  compulsory  reference;  New  York  Metal  Ceiling  Co.  v.  Kierman,  73  N.  J. 
L.  765,  65  Atl.  444,  holding  suit  to  enforce  a  mechanic's  lien  may  be  proper  sub- 
ject of  a  reference  under  the  statute. 

Cited  in  footnote  to  Ex  parte  Keeler,  31  L.  R.  A.  678,  which  holds  summary 
proceeding  for  restraining  order  against  carrying  on  nuisance  not  violation  of 
right  to  jury  trial. 

Cited  in  notes  (13  L.R.A.  (N.S.)  146,  147)  on  constitutionality  of  compulsory 
reference  in  actions  at  law;  (25  L.R.A.  (N.S.)  265)  on  counterclaim,  set-off,  or 
affirmative  defense,  as  basis  for  compulsory  reference;  (39  L.R.A. (N.S.)  46) 
on  denial  of  jury  trial  because  matters  in  issue  complicated;  (3  Eng.  Rul.  Cas. 
405)  on  compulsory  reference  to  long  account. 

Distinguished  in  Berry  v.  Maldonado  &  Co.  61  Misc.  442,  113  N.  Y.  Supp.  800, 
holding  an  action  is  referable  if  the  answer  renders  necessary  the  examination 
of  a  long  account  which  refers  to  matters  mentioned  in  the  complaint;  Price  v. 
Parker,  44  Misc.  589,  90  N".  Y.  Supp.  98,  holding  fact  that  examination  of  a 
long  account  is  necessary  only  by  reason  of  defense  interposed  will  not  defeat 
a  reference  where  the  effect  of  the  defense  is  to  make  the  long  account  an  ele- 
ment in  proof  of  plaintiff's  cause  of  action. 

Explained  in  Crawford  v.  Canary,  28  App.  Div.  136,  50  N.  Y.  Supp.  874,  holding 
affidavits  may  be  considered  by  court  to  determine  whether  action  referable. 

Criticized  in  Guaranty  Trust  Co.  v.  Robinson,  31  Misc.  281,  64  N.  Y.  Supp.  366, 
referring  action  which  answer  discloses  will  require  examination  of  long  account. 

25  L.  R.  A.  79,  WOOLSEY  v.  CHICAGO,  B.  &  Q.  R.  CO.  39  Neb.  798,  58  N.  W. 

444. 
Liability   for   injury   to   passenger. 

Cited  in  footnotes  to  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  holds 
one  riding  on  train  prohibited  from  carrying  passengers,  a  trespasser;  Menden- 
hall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A.  120,  which  holds  one  riding  on 
platform  of  baggage  car  at  direction  of  brakeman,  to  whom  money  paid,  not  a 
passenger;  Chattanooga  Rapid  Transit  Co.  v.  Venable,  51  L.  R.  A.  886,  which 
holds  night  watchman  at  depot,  getting  on  train  to  announce  readiness  to  resume 
duty,  a  passenger;  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which. holds 
station  agent  riding  on  train  without  paying  fare,  several  hours  after  work  ended, 
a  passenger;  Brashear  v.  Houston  C.  A.  &  N.  R.  Co.  28  L.  R.  A.  811,  which 
sustains  right  of  recovery  of  passenger  going  on  platform  with  intent  to  get  off, 
when  thrown  off  by  sudden  increase  of  speed;  Jones  v.  New  York  C.  &  H.  R.  R. 
Co.  41  L.  R.  A.  490,  which  denies  right  of  one  attempting  to  enter  car  of  mixed 
train  at  distance  from  station,  to  recover  for  injury  from  sudden  jolting  of  car  in 
coupling. 

Cited  in  notes  (5  L.R.A.fN.S.)  1026;  37  L.R.A.(N.S-)  426)  on  liability  of 
railroad  to  person  wrongfully  on  train  by  collusion  with  employee;  (13  L.R.A. 
(N.S.)  367)  on  liability  of  railroad  for  negligence  in  ejecting  trespasser  from 
moving  train;  (61  Am.  Si'.  Rep.  75,  84,  93)  on  who  are  passengers  and  when 
they  become  such. 
Contributory  ne^HR-ence  of  employee. 

Cited  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  French,  48  Neb.  641,  67  N.  W.  472, 
holding  question  of  plaintiff's  negligence  in  stepping  from  train,  when  evidence 
conflicting  as  to  its  being  stationary,  is  for  jury. 
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Cited  in  footnote  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  on  slowly  moving  train  not  negligence  per  se. 
Directing   verdict. 

Cited  in  Elliott  v.  Carter  White-Lead  Co.  53  Xeb.  461,  73  X.  W.  948,  sustain- 
ing directed  verdict,  where  employee  was  injured  by  accidental  dropping  of  lead 
pig  on  his  foot,  due  to  unforeseen  cause;  Shiverick  v.  R.  J.  Gunning  Co.  58  Xeb. 
32,  78  X.  W.  460,  sustaining  directed  verdict  for  obliterating  sign  painted  on 
surface  <-f  party  wall  not  belonging  to  defendant;  Rogers  v.  Marriott,  59  Xeb.  776, 
82  N.  W.  21,  sustaining  directed  verdict  for  defendant  sued  on  wagering  contract. 

25  L.  R.  A.  81,  MEUER  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  5  S.  D.  568,  49  Am.  St. 

Rep.  898,  59  X.  W.  945. 
Presumption    as    to    laws    of    another    state. 

Cited  in  Commercial  Bank  v.  Jackson,  9  S.  D.  607,  70  X.  W.  846,  Reaffirming 
on  second  appeal  7  S.  D.  141,  63  X.  W.  548,  presuming  law  of  another  state 
to  be  same  as  that  of  forum  as  to  liability  of  married  women  on  their  contracts; 
Morris  v.  Hubbard,  10  S.  D.  262,  72  X.  W.  894,  holding  laws  of  another  state  pre- 
sumed to  be  similar  to  those  of  forum  as  to  incompcteney  of  oral  evidence  of  clerk 
to  contradict  recitals  of  an  execution ;  Woolacott  v.  Case,  63  Kan.  36,  64  Pac.  965, 
holding  statutes  of  another  state  respecting  sale  of  intoxicating  liquors  presumed 
to  be  same  as  law  of  forum;  Wilhite  v.  Skelton,  5  Ind.  Terr.  630,  82  S.  W.  932, 
holding  presumption  is  that  statute  of  frauds  of  another  state  is  the  same  as 
that  of  forum;  Iowa  Loan  &  T.  Co.  v.  Schnose,  19  S.  D.  260,  103  X.  W.  22,  9 
Ann.  Cas.  255,  holding  law  of  another  state  as  to  effect  of  an  extension  releasing 
a  surety  presumed  to  be  same  as  that  of  forum;  Foss  v.  Petterson.  20  S.  D.  97, 
104  X.  W.  915,  holding  in  determining  legal  status  of  a  substituted  beneficiary 
in  an  insurance  policy  it  will  be  presumed  that  law  of  another  state  the  same 
as  that  of  forum. 

Cited  in  footnotes  to  First  Xat.  Bank  v.  Xational  Broadway  Bank.  42  L.  R.  A. 
140,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  inter- 
ests of  cestui  que  trust  are  law  of  other  state;  Aslanian  v.  Dostumian,  47  L.  R.  A. 
495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  prevails 
in  Asiatic  Turkey. 

Cited  in  note    (67  L.R.A.  53)    on  presumption  as  to  similarity  of  law  of  an- 
other state. 
Conflict   of  laws  respecting  carrier's  contracts. 

Cited  in  Southern  R.  Co.  v.  Harrison.  119  Ala.  545,  43  L.  R.  A.  387,  72  Am. 
St.  Rep.  936.  24  So.  552,  holding  law  of  state  where  shipping  contract  made  im- 
material, when  schedule  of  freight  rates  approved  by  Interstate  Commerce  Law 
have  been  published. 

Cited  in  note  (63  L.  R.  A.  527)  on  conflict  of  laws  as  to  carrier's  contracts. 
Contracts    exempting    carrier    from    liability. 

Cited  in  Heumphreus  v.  Fremont,  E.  &  M.  Valley  R.  Co.  8  S.  D.  112,  65  N.  W. 
466,  holding  fact  that  person  in  charge  had  ridden  in  car  with  stock  no  evidence  of 
waiver  of  stipulation  to  ride  in  caboose  only ;  Lothian  v.  Western  U.  Teleg.  C'o. 
25  S.  D.  322,  126  X.  WT.  621,  holding  that  telegraph  company  cannot  under  sec 
tion  1583  of  Civil  Code  exonerate  itself  by  agreement  from  liability  for  gross 
negligence,  fraud  or  wilful  wrong. 

Cited  in  footnotes  to  Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  by 
which  passenger  assumes  risk  of  accident;  Ullman  v.  Chicago  &  X.  W.  R.  Co.  5G 
L.  R.  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from 
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liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Payne  v.  Terre 
Haute  &  I.  R.  Co.  56  L.  R.  A.  472,  which  sustains  stipulation  in  pass  releasing 
carrier  from  liability  for  negligence;  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56 
L.  R.  A.  884,  which  authorizes  carrier  to  stipulate  for  exemption  from  liability 
for  wet;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  557,  which  holds 
prohibition  against  carriers  limiting  liability  inapplicable  to  contract  by  domestic 
corporation  in  other  state  for  transportaton  entirely  outside  of  state;  Illinois  C. 
R.  Co.  v.  Beebe,  43  L.  R.  A.  210,  which  denies  negligence  of  stock  owner  in  remain- 
ing in  stock  car  on  train  starting  while  he  is  attending  to  stock;  McNeill  v. 
Durham  &  C.  R.  Co.  67  L.R.A.  227,  which  holds  that  acceptance  of  free  trans- 
portation which  carrier  is  prohibited  under  penalty  from  granting  does  not  pre- 
vent a  recovery  for  injuries  due  to  carrier's  negligence;  Russell  v.  Erie  R.  Co.  67 
L.R.A.  433,  which  sustains  carrier's  right  to  limit  common  law  liability  by 
special  contract  thereby  exempting  itself  from  liability  for  loss  resulting  other- 
wise than  by  negligence  or  misfeasance. 

Cited  in  notes  (1  L.R.A.  (N.S.)  675)  on  risks  of  negligence  assumed  by  con- 
tract with  carrier  as  including  gross  negligence;  (62  Am.  St.  Rep.  524)  on 
right  of  carrier  to  exempt  itself  from  liability  for  negligence. 

Disapproved  in  Summerlin  v.  Seaboard  Air  .Line  R.  Co.  56  Fla.  692,  19  L.R.A. 
(N.S.)  193,  131  Am.  St.  Rep.  164,  47  So.  557,  holding  all  stipulations  by  a 
carrier  of  goods  for  exemption  from  negligence,  whether  gross  or  ordinary,  are 
ineffectual. 

25  L.  R.  A.  87,  QUIRK  v.  MULLER,  14  Mont.  467,  43  Am.  St.  Rep.  647,  36  Pac. 

1077. 
Validity   of   contracts   In   relation   to   testimony. 

Cited  in  Young  v.  Thomson,  14  Colo.  App.  315,  59  Pac.  1030,  holding  contract 
to  suppress  evidence,  against  public  policy;  Wright  v.  Somers,  125  111.  App.  258, 
holding  that  contract  to  pay  fact  witness  for  loss  of  time,  is  void  as  against 
public  policy;  J.  I.  Case  Threshing  Mach.  Co.  v.  Fisher,  144  Iowa,  50,  122  N. 
W.  575,  holding  that  agreement  to  pay  person  for  procuring  evidence  of  other 
party's  breach  of  contract  was  not  illegal;  Neece  v.  Joseph,  95  Ark.  554,  30 
L.R.A.  (N.S.)  282,  129  S.  W.  797,  Ann.  Cas.  1912  A,  655,  holding  that  contract 
to  secure  evidence  of  given  facts,  which  will  permit  winning  of  lawsuit,  is  void 
as  against  public  policy;  Hughes  v.  Mullins,  36  Mont.  276,  92  Pac.  758,  13  Ann. 
Cas.  209,  holding  contract  whereby  one  for  a  consideration  to  furnish  evidence 
that  would  enable  another  to  win  certain  suits,  void. 

Cited  in  notes  (30  L.R.A. (N.S.)  279;  97  Am.  St.  Rep.  147)  on  validity  of  con- 
tracts to  furnish  evidence. 

Distinguished  in  Casserleigh  v.  Wood,  14  Colo.  App.  279,  59  Pac.  1024,  holding 
agreement  to  furnish  evidence  already  procured,  and  necessary  to  establish  claim, 
not  against  public  policy;  Smith  v.  Hartsell,  150  N.  C.  80,  22  L.R.A. (N.S.)  207, 
63  S.  E.  172,  holding  an  agreement  by  a  party  to  give  all  true  evidence  when 
called  on  in  any  suit  it  may  be  necessary  to  bring  to  recover  an  estate  in  which 
he  has  an  interest,  not  void  as  against  public  policy,  when  there  is  no  evidence 
that  he  is  to  receive  payment  therefor  beyond  the  legal  witness  fees. 

25  L.  R.  A.  90,  YALE  GAS  STOVE  CO.  v.  WILCOX,  64  Conn.  101,  42  Am.  St. 

Rep.  159,  29  Atl.  303. 
Liability  of  promoters. 

Cited  in  Hambleton  v.  Rhind,  84  Md.  488,  40  L.  R.  A.  231,  36  Atl.  597;  Wood- 
bury  Heights  Land  Co.  v.  Loudenslager,  55  N.  J.  Eq.  92,  35  Atl.  436;  Goodwin  v. 
Wilbur,  104  111.  App.  52, — holding  that  one  who  represents  prospective  purchaser 
L.R.A.  Au.  Vol.  III.— 84. 


25  L.R.A.  90]  L.  R.  A.  CASES  AS  AUTHORITIES.  1330 

of  property,  procures  subscriptions  to  proposed  corporation,  gets  up  prospectus, 
does  everything  to  start  enterprise,  is  a  promoter  bound  to  reveal  facts  to  intend- 
ing subscribers;  Seehorn  v.  Hall,  130  Mo.  261,  51  Am.  St.  Rep.  562,  32  S.  W.  643, 
holding  person  associating  with  others  to  purchase  property  must  account  to  oth- 
ers for  any  sum  he  received  as  commission  unknown  to  them;  Hayward  v.  Leeson. 
176  Mass.  318,  49  L.  R.  A.  732,  footnote  p.  725,  57  N.  E.  656,  holding  promoters 
of  corporation  liable  to  account  for  net  profits  received  by  them  where  they  have 
had  issued  to  them  one  third  of  capital  stock  without  informing  intending  sub- 
scribers; Forest  Land  Co.  v.  Bjorkquist,  110  Wis.  552,  86  N.  W.  183,  refusing  to 
enjoin  action  to  enforce  judgment  for  deficiency  on  foreclosure  against  stock- 
holders of  corporation  which  had  purchased  land  of  one  employing  agent  to  sell 
who  had  promoted  company;  Hutchinson  v.  Simpson,  92  App.  Div.  424,  87  N.  Y. 
Supp.  369  (dissenting  opinion),  majority  holding  stock  subscription  contract  with 
promoters  holding  options  on  property,  does  not  give  corporation  right  of  action 
to  compel  promoters  to  account  for  secret  profit ;  Yeiser  v.  United  States  Board 
&  Paper  Co.  52  L.  R.  A.  729,  footnote  p.  724,  46  C.  C.  A.  576,  107  Fed.  348,  sus- 
taining right  of  corporation  to  secure  cancelation  of  stock  paid  for  out  of  secret 
profits,  by  subscribers,  from  sale  of  property  to  corporation ;  Gasser  v.  Wall, 
115  Minn.  63,  131  N.  W.  850,  holding  that  where  persons  unite  in  joint  enter- 
prise profits  obtained  by  anyone  inures  to  benefit  of  all ;  Mason  v.  Carrothers, 
105  Me.  409,  74  Atl.  1030,  holding  corporation  may  recover  secret  profits  of 
promoter  although  it  may  have  been  guilty  of  some  illegal  conduct  connected 
with  the  subject  matter  of  the  suit  but  not  with  reference  to  matter  in  liti- 
gation; Lomita  Land  &  Water  Co.  v.  Robinson,  154  Cal.  51,  18  L.R.A.  (X.S.) 
1132,  97  Pac.  10;  The  Telegraph  v.  Loetscher,  127  Iowa,  389,  101  X.  W.  773. 
4  Ann.  Cas.  667;  Wills  v.  Xehalem  Coal  Co.  52  Or.  78.  96  Pac.  528;  Old 
Dominion  Copper  Min.  &  Smelting  Co.  v.  Bigelow.  203  Mass.  202.  40  L.R.A. 
(X.S.)  339,  89  X.  E.  193, — holding  promoters  liable  to  corporation  for  secret 
profits;  Hall  v.  Grayson  County  Xat.  Bank,  36  Tex.  Civ.  App.  330.  81  S.  W.  762. 
holding  false  representations  by  promoter  sufficient  ground  to  avoid  stock  sub- 
scription by  one  relying  thereon;  Miller  v.  Denman,  49  Wash.  223,  16  L.R.A. 
(X.S.)  351,  95  Pac.  67,  holding  original  incorporators  are  liable  to  subscriber 
ior  the  amount  paid  on  his  stock  subscription  upon  their  abandonment  of  the 
enterprise  upon  their  failure  to  secure  full  subscriptions  of  stock;  A.  J.  Cranor 
Co.  v.  Miller,  147  Ala.  273,  41  So.  678,  as  to  liability  of  promoters  of  a  corpo- 
ration to  the  subscribers  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Milwaukee  Cold  Storage  Co.  v.  Dexter,  40  L.  R.  A.  837, 
which  denies  promoter's  liability  for  profit  on  transferring  to  corporation  land 
purchased  before  formation  of  corporation  commenced ;  Shields  v.  Clifton  .Hill 
Land  Co.  26  L.  R.  A.  509,  which  holds  no  vested  right  of  creditors  to  whom  cor- 
porators had  been  personally  liable  violated  by  validating  corporate  charter; 
Hooper  v.  Central  Trust  Co.  29  L.  R.  A.  262,  which  denies  enforcement  of  mort- 
gage received  by  promoters  on  corporate  property ;  St.  Johns  Mfg.  Co.  v.  Munger, 
29  L.  R.  A.  63,  which  holds  fraud  of  promoters  in  inducing  subscription  no  de- 
fense to  assessment  on  stock;  Pietsch  v.  Milbrath,  68  L.R.A.  94o,  which  holds 
that  promoters  of  corporation  cannot  escape  liability  to  take  for  fraudulent 
profits  in  transferring  to  it  property  at  an  excessive  value  by  limiting  stock 
subscription  to  themselves  until  the  transaction  is  consummated. 

Cited  in  notes  (16  L.R.A. (X.S.)  348)  on  liability  of  incorporators  for  funds 
subscribed  toward  incorporation  never  completed;  (18  L.R.A.  (X.S.)  1106)  on 
duty  and  liability  of  promoters  to  corporation  and  its  members. 

Distinguished  in  Tompkins  v.  Sperry,  96  Md.  582,  54  Atl.  254,  holding  neither 
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corporation  nor  its  receiver  has  right  of  action  against  shareholders  selling  shares 
under  false  representations  as  to  value  of  property. 
Remedies   as    to    fraudulent    contracts. 

Cited  in  Houts  v.  Scharbauer,  46  Tex.  Civ.  App.  613,  103  S.  W.  679,  holding 
that  joint  purchaser  with  agent  who  was  to  receive  commission  for  selling  land 
may  rescind  upon  discovery  of  facts,  where  seller  was  party  to  fraud;  Water 
Comrs.  v.  Bobbins,  82  Conn.  643,  74  Atl.  938,  holding  where  contract  is  partly 
executed,  it  is  open  to  the  party  upon  whom  fraud  was  practiced,  provided  he 
acts  promptly  after  discovery  of  the  fraud,  either  to  repudiate  the  contract  or 
to  continue  on  with  contract  and  sue  for  the  fraud. 

Cited  in  notes  (34  L.R.A.  (N.S. )  1210)  on  right  to  retain  property  purchased 
through  secretly  interested  agent  and  seek  relief  against  agent;  (117  Am.  St. 
Rep.  512)  on  contracts  tending  to  create  breach  of  confidence  or  trust  or  induce 
fraud;  6  Eng.  Rul.  Cas.  816)  on  nondisclosure  of  material  facts  as  ground  for 
rescission  of  contract. 
Enforcement  of  contracts  against  imbllc  policy. 

Cited  in  footnote  to  Woodson  v.  Hopkins,  70  L.R.A.  645,  which  holds  one 
conducting  loan  office  and  receiving  rates  of  interest  so  extortionate  as  to  shock 
moral  sense  and  be  against  public  policy  not  entitled  to  aid  of  equity  to  com- 
pel agent  to  pay  over  money  received  in  business  or  to  obtain  possession  of 
property  pertaining  to  business. 
Measure  of  damages  for  fraudulent  representations. 

Cited  in  note  (123  Am.  St.  Rep.  783)  on  measure  of  damages  for  fraudulent 
representations  including  contract  for  sale  or  exchange  of  land. 

25  L.  R.  A.  106,  BLAKESLEE  v.  CARROLL,  64  Conn.  223,  29  Atl.  473. 
Privilege,   of   witness. 

Cited  in  Dennehy  v.  O'Connell,  66  Conn.  181,  33  Atl.  920,  holding  petition  to 
board  of  police  commissioners  maliciously  charging  officers  with  perjury,  and 
requesting  their  removal,  not  privileged  communication;  Lauder  v.  Jones,  ]3 
X.  D.  554,  101  X.  W.  907,  holding  evidence  given  in  judicial  proceedings 
privileged;  Schultz  v.  Strauss,  127  Wis.  329,  106  N.  W.  1066,  7  Ann.  Cas.  528, 
holding  communications  made  to  grand  jury  privileged. 

Cited  in  footnotes  to  Cooley  v.  Galyon,  60  L.  R.  A.  139,  which  holds  words  ma- 
liciously spoken  by  witness  in  judicial  proceeding  of  stranger,  absolutely  priv- 
ileged, if  pertinent  and  responsive;  Kubricht  v.  State,  58  L.  R.  A.  959.  which 
holds  clergyman  entering  on  baptismal  record,  as  reputed  father  of  bastard  child, 
name  of  person  known  to  have  been  acquitted,  guilty  of  libel;  Shinglemeyer  v. 
Wright,  50  L.  R.  A.  129,  which  holds  information  given  to  detectives  as  to  larceny 
with  reason  for  suspecting  certain  person  as  thief  privileged. 

Cited  in  notes  (25  L.R.A. (N.S.)  457)  on  privilege  attaching  to  proceedings 
for  impeachment  or  removal  of  public  officers;  (104  Am.  St.  Bep.  122,  124)  on 
what  libelous  statements  are  privileged;  (9  Eng.  Rul.  Cas.  54)  on  effect  of 
malice  of  words  otherwise  privileged. 

25  L.  R.  A.  110,  Re  SIMS,  54  Kan.  1,  45  Am.  St.  Bep.  261,  37  Pac.  135. 
Contempts. 

Cited  in  Re  Davis,  58  Kan.  377,  49  Pac.  160,  holding  committee  of  legislature 
investigating  bribery  charges  cannot  imprison  witness  for  refusal  to  testify;  Cook 
v.  Wyatt,  60  Kan.  538,  57  Pac.  130,  holding  sheriff  cannot  appeal  from  discharge 
from  illegal  imprisonment  of  witness  committed  for  contempt;  Sharp  v.  State. 
102  Tenn.  12,  43  L.  B.  A.  789,  73  Am.  St.  Rep.  851.  49  S.  W.  752,  holding  par- 
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doning  power  of  governor  extends  to  cases  of  contempt;  Re  Huron,  58  Kan.  159, 
36  L.  R.  A.  825,  62  Am.  St.  Rep.  614,  48  Pac.  574  (dissenting  opinion),  majority 
holding  notary  public  cannot  punish  for  contempt;  State  ex  rel.  Coleman  v. 
Ross,  78  Kan.  602,  97  Pac.  788,  as  to  quality  of  criminality  in  contempts. 

Cited  in  footnote  to  Re  Clark,  28  L.  R.  A.  242,  which  upholds  right  to  sum- 
marily enforce  answer  by  imprisoning  witness. 

Distinguished  in  Re  Siebert,  61  Kan.  113,  58  Pac.  971,  upholding  statute  per- 
mitting clerk  of  court  to  issue  warrants  of  arrest  and  admit  to  bail  during  court 
vacation. 
Delegation  of  power. 

Cited  in  Western  U.  Teleg.  Co.  v.  Myatt,  98  Fed.  350,  holding  statute  confer- 
ring legislative  as  well  as  judicial  functions  on  state  court  of  visitation,  uncon- 
stitutional; State  ex  rel.  Godard  v.  Johnson,  61  Kan.  812,  49  L.  R.  A.  666,  60  Pac. 
1068,  holding  all  governmental  powers  cannot  be  delegated  to  single  tribunal ; 
State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  474,  92  Pac.  606,  holding  act 
creating  board  of  railroad  commissioners  with  power  to  fix  rates  not  delegation 
of  legislative  or  judicial  powers;  Nash  v.  Glen  Elder,  81  Kan.  450,  106  Pac.  292r 
holding  statute  empowering  county  boards  to  hear  and  determine  the  appli- 
cation of  a  city  of  the  third  class  for  permission  to  extend  its  corporate  limits 
not  in  violation  of  the  constitution  as  conferring  judicial  powers  upon  county 
boards;  State  v.  Carter,  74  Kan.  157,  86  Pac.  138,  as  to  statute  conferring  upon 
county  attorneys  the  power  to  commit  witnesses  being  unconstitutional. 

25  L.  R.  A.  114.  STATE  ex  rel.  AMBLER  v.  HOCKER,  34  Fla.  25,  15  So.  581. 
Disqualification   of  one  with   judicial   power. 

Cited  in  Findley  v.  Smith,  42  W.  Va.  305.  26  S.  E.  370,  limiting  extent  of 
power  of  disqualified  judge  to  mere  formal  orders  necessary  to  forward  to  proper 
tribunal;  State  v.  Omaha  Xat.  Bank,  66  Neb.  882,  93  X.  W.  319,  holding  statutes 
disqualifying  judge  on  account  of  interest  should  be  given  liberal  construction; 
Juliana  v.  State,  167  Ind.  426,  79  N.  E.  359,  holding  an  attorney  consulted  by 
defendant's  wife  with  a  view  to  his  employment  and  who  examined  the  indict- 
ment and  consulted  with  defendants  but  who  was  not  retained  is  not  competent 
to  sit  as  special  judge  in  defendant's  case;  Stevens  v.  Hall,  8  Idaho,  555,  69 
Pac.  282,  holding  under  statute  one  who  acted  as  attorney  in  action  is  not  dis- 
qualified from  acting  as  judge  in  an  action  to  revive  judgment  entered  in  the 
original  action  where  the  only  questions  involved  are  the  regularity  of  entry 
of  such  judgment  and  the  payment  thereof. 

Cited  in  footnotes  to  Jamieson  v.  Wiggin,  46  L.  R.  A.  317,  which  holds  one  not 
an  attorney  not  eligible  as  judge;  First  Nat.  Bank  v.  McGuire,  47  L.  R.  A.  413, 
which  holds  judge  disqualified  to  try  case  in  which  plaintiff  is  corporation  of 
which  his  wife  is  a  shareholder;  State  ex  rel.  Barnard  v.  Board  of  Education,  40 
L.  R.  A.  317,  which  holds  school  director  disqualified  to  try  charges  against  school 
superintendent  towards  whom  he  has  personal  enmity;  State  ex  rel.  Getchel  v. 
Bradish,  37  L.  R.  A.  289,  which  holds  disqualification  of  one  member  of  town 
board  to  sit  on  rehearing  for  revocation  of  license  makes  revocation  invalid. 

Cited  in  note  (31  L.  R.  A.  465)  on  competency  of  judge  as  witness  in  cause 
on  trial  before  him. 

25  L.  R.  A.  120,  OSBORNE  v.  STATE,  33  Fla.  162,  39  Am.  St.  Rep.  99,  14  So. 

588. 
Taxation    of   corporate   business. 

Cited  in  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  712,  53  L.  R.  A.  931,  43  S. 
W.  115,  holding  tax  imposed  on  business  of  railroad  done  within  state  valid;  State 
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v.  Rocky  Mountain  Bell  Teleph.  Co.  27  Mont.  402,  71  Pac.  311,  upholding  validity 
of  state  statute  imposing  license  tax  upon  each  telephone  used  in  local  or  state 
business;  State  ex  rel.  Coleman  v.  Western  U.  Teleg.  Co.  75  Kan.  622,  90  Pac. 
299,  holding  law  requiring  foreign  corporations  doing  business  in  state  to  pay 
charter  fee,  valid;  Western  U.  Teleg.  Co.  v.  State,  82  Ark.  318,  101  S.  W.  748, 
12  Ann.  Cas.  82,  holding  statute  requiring  foreign  corporations  to  file  certified 
copies  of  their  articles  of  incorporation  with  secretary  of  state  and  pay  a  reason- 
able fee  therefor,  valid;  Hardee  v.  Brown,  56  Fla.  386,  47  So.  834,  holding  where 
a  license  tax  is  imposed  upon  express  companies  with  reference  to  intrastate 
"business,  the  fact  that  interstate  business  is  also  done  by  the  company  does  not 
relieve  it  of  the  tax  if  it  desires  to  do  intrastate  business. 

Cited  in  footnotes  to  State  v.  State  Assessors,  25  L.  R.  A.  134,  which  upholds 
state  tax  on  domestic  corporations  generally,  although  incidentally  affecting  cor- 
poration engaged  in  interstate  commerce;  Littlefield  v.  State,  28  L.  R.  A.  588, 
which  limits  power  to  license  sales  of  milk  to  regulation,  and  not  raising  of 
revenue. 

Cited  in  notes  (57  L.  R.  A.  63,  92)  on  taxation  of  corporate  franchises  in  the 
United  States;  (60  L.  R.  A.  650,  679,  688)  on  corporate  taxation  and  the  com- 
merce clause;  (30  L.  R.  A.  419,  432,  433)  on  limit  of  amount  of  license  fees. 

Distinguished  in  State  ex  rel.  Donovan  v.  District  Court,  27  Mont.  424,  71  Pac. 
401,  holding  occupation  tax  on  general  business  of  express  company  invalid,  as 
regulation  of  interstate  commerce. 
Construction    of    statutes. 

Cited  in  State  v.  Atlantic  Coast  Line  R.  Co.  56  Fla.  667,  32  L.R.A.  (N.S.) 
670,  47  So.  969,  holding  statutes  should  be  so  construed  as  to  render  them 
constitutional  if  possible. 

25  L.  R.  A.  134,  STATE,  LUMBERVILLE  DELAWARE  BRIDGE  CO.,  PROSE- 
CUTORS, v.  STATE  ASSESSORS,  55  N.  J.  L.  529,  26  Atl.  711. 
Corporate  taxation. 

Cited  in  Knoxville  &  0.  R.  Co.  v.  Harris,  99  Tenn.  712,  53  L.  R.  A.  931,  43  S. 
W.  115,  upholding  tax  laid  on  business  of  railroad  done  within  state;  State,  Mars- 
den  Co.,  Prosecutor,  v.  State  Assessors,  61  N.  J.  L.  463,  39  Atl.  638,  holding  tax 
laid  on  corporation,  a  license,  and  not  property  tax,  and  unaffected  by  fact  that 
capital  in  part  invested  in  patent  rights;  Lockhaven  Trust  &  S.  D.  Co.  v.  United 
States  Mortg.  &  T.  Co.  34  Colo.  247,  81  Pac.  804,  holding  statute  requiring 
foreign  corporations  to  pay  an  annual  license  tax  based  upon  the  amount  of 
capital  stock  for  privilege  of  doing  business  within  the  state  is  a  tax  on  the 
business  of  foreign  corporations  and  not  a  property  tax;  North  Jersey  Street 
R.  Co.  v.  Jersey  City,  73  N.  J.  L.  483,  63  Atl.  833,  holding  franchise  tax  imposed 
on  persons  or  corporations  occupying  public  streets  is  in  nature  of  license  tax 
and  not  a  tax  upon  property. 

Cited  in  notes  (60  L.  R.  A.  675.  677)   on  corporate  taxation  and  the  commerce 
clause;   (60  L.  R.  A.  339)  on  constitutional  equality  in  the  United  States  in  rela- 
tion to  corporate  taxation;    (57  L.  R.  A.  35,  79,  80)    on  taxation  of  corporate 
franchises  in  the  United  States. 
Interstate  commerce. 

Cited  in  Ames  v.  Kirby,  71  N.  J.  L.  447,  59  Atl.  558,  holding  statute  prohibit- 
ing pool  selling  not  in  conflict  with  interstate  commerce  clause  of  Federal  Consti- 
tution although  it  may  incidentally  operate  to  prevent  interstate  wagers  by 
telegraph. 
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25  L.  R.  A.  139,  CHAMBERLAIN  v.  NORTH  EASTERN  R.  CO.  41  S.  C.  399,  44 

Am.  St.  Rep.  717,  19  S.  E.  743,  996. 
Title  to  marsh  land. 

Cited  in  Chisolm  v.  Caines,  67  Fed.  290,  holding  marsh  lands  in  harbor  and 
bays  subject  to  grant  by  state  to  private  parties. 
Corporate    rights    to    land. 

Cited  in  footnotes  to  Wilson  v.  Leary,  38  L.  R.  A.  240,  which  holds  resulting1 
trust  in  favor  of  grantor  not  created  by  conveyance  in  fee  to  corporation  with 
limited  existence;  Gurney  v.  Minneapolis  Union  Elevator  Co.  30  L.  R.  A.  534, 
which  holds  erection  of  public  warehouse  on  railroad  land  not  abandonment  of 
easement;  Morrison  v.  St.  Paul  &  N.  P.  R.  Co.  30  L.  R.  A.  546,  which  holds  lease 
of  railroad  for  999  years,  not  a  sale. 
Disposition  of  land  acquired  for  a  public  us<-. 

Cited  in  Spierling  v.  Ohl,  232  111.  586,  83  N.  E.  1068,  13  Ann.  Cas.  430,  hold- 
ing that  one  who  conveys   land  and  thereby  secures  dismissal  of  condemnation 
proceedings  parts  with  the  fee  and  cannot  question  subsequent  disposition  there- 
of although  purpose  for  which  condemnation  was  sought  has  been  abandoned. 
Questions  considered  on  rehearing'. 

Cited  in  Powell  v.  Nevada,  C.  &  O.  R.  Co.  28  Nev.  343,  82  Pac.  96,  holding 
questions  not  raised  on  original  hearing  will  not  be  considered  on  rehearing. 

25  L.  R.  A.  143,  FLETCHER  v.  TUTTLE,  151  111.  41,  42  Am.  St.  Rep.  220,  37  N. 

E.  683. 
Equity   jurisdiction   over   political   rigrhts. 

Cited  in  Morgan  v.  Nunn,  84  Fed.  554,  refusing  to  enjoin  removal  of  general 
clerk  in  office  of  internal  revenue  collector;  Green  v.  Mills,  30  L.  R.  A.  94,  foot- 
note p.  90,  16  C.  C.  A.  523,  25  U.  S.  App.  383,  69  Fed.  858.  refusing  to  enjoin  per- 
formance of  duties  by  supervisor  of  registration  because  right  to  vote  might  be 
interfered  with;  Marshall  v.  Illinois  State  Reformatory,  103  111.  App.  70.  denying 
jurisdiction  of  equity  to  restrain  removal  of  party  from  office;  Taylor  v.  Ker- 
cheval,  82  Fed.  500,  refusing  to  restrain  United  States  marshal  from  removing 
deputy;  State  ex  rel.  McCaffery  v.  Aloe,  152  Mo.  480,  47  L.  R.  A.  398.  footnote 
p.  393,  54  S.  W.  494.  holding  that  person  must  go  to  court  of  law  to  obtain  purely 
political  rights;  Weaver  v.  Toney,  107  Ky.  434.  50  L.  R.  A.  109.  footnote  p.  105. 
54  S.  W.  732.  refusing  mandatory  injunction  to  enforce  right  to  have  inspector  at. 
polls,  appointed  by  executive  committee  of  political  party;  People  ex  rel.  Malley 
v.  Barrett,  203  HI.  104,  96  Am.  St.  Rep.  296,  67  N.  E.  742,  holding  chancery 
without  jurisdiction  to  enjoin  election  board  from  producing,  counting,  and  can- 
vassing ballots  pursuant  to  subpoena  of  proper  tribunal;  Anthony  v.  Burrow.  120 
Fed.  700.  holding  equity  without  jurisdiction  to  enjoin  issuance  by  state  officers 
charged  with  duty,  of  certificate  of  nomination  to  candidate  for  Congress : 
Duggan  v.  Emporia,  84  Kan.  434,  114  Pac.  235,  Ann.  Cas.  1912  A,  719,  holding 
that  courts  will  not  enjoin  calling  and  holding  of  election;  Thorn  v.  Cook,  133 
Md.  90,  77  Atl.  120,  dismissing  appeal  in  action  for  injunction  to  prevent  super- 
visors of  elections  from  placing  on  official  ballot,  names  of  certain  persons  nomi- 
nated by  certificate,  because  election  time  had.  passed :  Thompson  v.  Haskell.  24 
Okla.  77,  102  Pac.  700,  holding  that  injunction  does  not  lie  to  prevent  governor 
issuing  proclamation  of  result  of  election  held  for  purpose  of  detaching  certain 
territory  from  one  county  and  annexing  it  to  another ;  Bennett  Trust  Co.  v. 
Sengstacken,  58  Or.  351,  113  Pac.  863,  holding  that  injunction  will  not  lie  to 
determine  whether  commissioners  of  incorporated  ports  under  laws  of  100?,  right- 
fully hold  such  office;  State  ex  rel.  Atty.  Gen.  v.  Huston,  27  Okla.  617,  34  L.R.A. 
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(X.S.)  388,  113  Pac.  11)0,  holding  that  district  court  has  power  to  enjoin  exe- 
cutive officers  of  state  other  than  governor  from  using  public  funds  contrary 
to  law;  Vickery  v.  Wilson,  40  Colo.  496,  90  Pac.  1034;  People  ex  rel.  Koelling 
v.  Cannon,  3  111.  C.  C.  268. — holding  chancery,  has  no  jurisdiction  to  compel 
public  officers  to  obey  the  election  law;  United  States  Standard  Voting  Macli. 
Co.  v.  Hobfion,  132  Iowa,  45,  7  L.R.A.  (X.S.)  516,  119  Am.  St.  Rep.  539,  109  X. 
W.  458,  10  Ann.  Cas.  972,  holding  court  of  equity  has  no  power  to  enjoin  use 
of  .voting  machines  at  election;  Winnett  v.  Adams,  71  Xeb.  824.  99  X.  W.  681, 
nolding  a  court  of  equity  will  not  undertake  to  supervise  the  acts  and  manage- 
ment of  a  political  party  for  the  protection  of  a  purely  political  right;  State  ex 
rel.  Crawford  v.  Dunbar,  48  Or.  Ill,  85  Pac.  337,  holding  an  injunction  will  not 
issue  to.  restrain  secretary  of  state  from  printing  on  the  ballots  for  an  election 
the  title  of  a  proposed  act  in  certain  specified  terms;  McDonald  v.  Lyon,  43  Tex. 
Civ.  App.  487,  95  S.  W.  67,  holding  equity  will  not  enjoin  a  chairman  of  an 
executive  committee  of  a  political  party  from  calling  a  state  convention  of  the 
party;  Corcoran  v.  Pittston,  11  Kulp,  85,  holding  injunction  will  not  lie  to  try 
title  to  an  office. 

Cited  in  footnotes  to  State  ex  rel.  Taylor  v.  Lord,  31  L.  R.  A.  473,  which  de- 
nies power  of  court  to  interfere  with  location  by  governor  of  site  for  public  insti- 
tution; Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  to  create  double  dis- 
tricts so  as  to  give  counties  having  less  than  population  for  one  senator  or  repre- 
sentative a  voice  in  electing  more  than  one;  Davis  v.  Hambrick,  51  L.  R.  A.  671, 
which  holds  decision  of  state  central  committee  between  bodies  claiming  to  be  ex- 
ecutive committee  of  county  conclusive  on  courts;  Phelps  v.  Piper.  33  L.  R.  A.  53, 
which  holds  question  as  to  which  faction  of  political  party  is  true  representative, 
political  rather  than  judicial;  Covington  v.  Buffett,  47  L.  R.  A.  622,  .which  denies 
court's  jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator;  Fesler 
v.  Brayton,  32  L.  R.  A.  578,  which  denies  right  to  injunction  against  holding  elec- 
tion under  alleged  unconstitutional  statute;  State  ex  rel.  Cranmer  v.  Thorson,  33 
L.  R.  A.  582.  which  denies  right  to  enjoin  certifying  of  proposed  constitutional 
amendment. 

Cited  in  note    (3  L.R.A.  (N.S.)    382,  384)   on  interference  by  equity  in  matters 
preceding  elections. 
injunction    in    favor   of    state. 

Cited  in  State  ex  rel.  Taylor  v.  Lord,  28  Or.  508,  31  L.  R.  A.  476,  43  Pac.  471,. 
holding  state  not  exempt  from  rules  of  law  applicable  to  individuals  in  asking  in- 
junction against  public  officers. 
Injunction   against   enforcement   of  law. 

Cited  in  Chicago  v.  O'Hare,  124  111.  App.  299,  holding  threatened  trespass  by 
municipal    authorities    cannot    be    enjoined    where    such    trespass    if    committed 
would  be  wholly   in   connection   with   due  and   proper  enforcement  of   law. 
Political    and    judicial    questions*. 

Cited  in  McConaughy  v.  Secretary  of  State,  106  Minn.  415,  119  N.  W.  408,. 
holding  question  as  to  whether  constitutional  amendment  has  been  legally 
adopted  a  judicial  question  over  which  the  courts  have  jurisdiction. 

25  L.  R.  A.  149,  ELLERBE  v.  FAUST,  119  Mo.  653,  25  S.  W.  390. 
Effect   of  by-laws   on   benefit   society   membership. 

Cited  in  Loeffler  v.  Modern  Woodmen,  100  Wis.  84,  75  X.  W.  1012,  holding 
member  of  benefit  association  bound  by  by-law  which  works  forfeiture  of  his  busi- 
ness, though  adopted  after  he  became  member ;  Supreme  Lodge  K.  of  P.  v.  Trebbe, 
179  111.  355,  70  Am.  St.  Rep.  120,  53  X.  E.  730,  holding  member  of  benefit  society 
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amenable  to  suicide  by-law  adopted  after  he  became  member;  Franta  v.  Bohemian 
Roman  Catholic  Central  Union,  164  Mo.  314,  54  L.  R.  A.  726,  86  Am.  St.  Rep.  611, 
63  S.  W.  1100,  holding  fraternal  benefit  society  may  limit  its  membership  to  re- 
ligious order  and  expel  member  for  not  observing  rule  of  church  and  by-law  of 
society;  State  ex  rei.  Schrempp  v.  Grand  Lodge,  A.  O.  U.  W.  70  Mo.  App.  467, 
holding  benefit  society  not  estopped  to  expel  member  for  infraction  of  by-law  be- 
cause he  was  assessed  for  death  losses  after  he  was  known  to  have  infracted  law ; 
Hall  v.  Western  Travelers  Acci.  Asso.  69  Neb.  603,  96  X.  W.  170.  holding  that 
member  of  mutual  benefit  society  is  bound  by  subsequent  amendment  to  consti- 
tution; Reynolds  v.  Supreme  Council,  R.  A.  192  Mass.  158,  7  L.R.A.(N.S.)  1163, 
78  X.  E.  129,  7  Ann.  Cas.  150,  holding  that  raising  rate  of  assessment  on  mem- 
ber of  mutual  benefit  society  by  change  of  by-laws  does  not  impair  his  contract; 
Williams  v.  Supreme  Council  C.  M.  B.  A.  152  Mich.  8,  115  X.  W.  1060,  holding 
that  application  is  part  of  contract,  though  not  made  so  by  certificate  or  by- 
laws in  force  at  time  it  was  signed;  Brown  v.  Great  Camp,  K.  M.  M.  167  Mich. 
133,  132  X.  W.  562;  Grand  Lodge,  A.  O.  U.  W.  v.  Burns,  84  Conn.  365,  80  Atl. 
157, — holding  that  by-law  providing  that  member  who  should  become  retail 
liquor  seller  should  forfeit  rights  in  beneficiary  fund  was  reasonable  and  valid. 

Cited  in  notes  (46  L.  R.  A.  620)  on  charter  restrictions  on  eligibility  to  be- 
come shareholder  in  corporation;  (1  L.R.A.  (X.S.)  1065)  on  effect  of  adoption 
of  by-laws  by  fraternal  insurance  order  upon  benefit  certificates  already  issued ; 
(24  L.R.A. (X.S.)  1031)  on  validity  of  retrospective  law  of  benefit  association 
as  to  manner  of  establishing  claim;  (52  Am.  St.  Rep.  551,  558)  on  effect  of  by- 
laws of  mutual  or  membership  life  or  accident  insurance  companies. 

Distinguished  in  Sackberger  v.  Xational  Grand  Lodge  I.  O.  T.  L.  73  Mo.  App. 
42  (concurring  opinion),  as  to  power  of  benefit  association  to  pass  law  affecting 
existing  insurance  of  member  without  his  assent;  Grand  Lodge  A.  0.  U.  W. 
v.  Haddock,  72  Kan.  40,  1  L.R.A.  (X.S.)  1068,  82  Pac.  583,  holding  that  adop- 
tion of  by-law  excluding  liquor  dealers  does  not  avoid  certificate  of  member  al- 
ready in  liquor  business. 
Forfeiture  of  insurance  contract. 

Cited  in  Behling  v.  Xorthwestern  Xat.  L.  Ins.  Co.  117  Wis.  32,  93  X.  W.  800, 
holding  self-executing  forfeiture  clause  in  insurance  contract,  because  of  nonpay- 
ment of  premium,  enforceable;  Whighan  v.  Independent  Foresters,  44  Or.  554, 
75  Pac.  1067,  holding  that  fraternal  society  is  not  estopped  to  forfeit  policy  for 
false  statements  in  application,  unless  after  knowledge  of  such  statements  it 
dealt  with  member  as  in  good  standing. 

Cited  in  note  (52  Am.  St.  Rep.  574)  on  forfeiture  of  mutual  or  membership 
life  or  accident  insurance  policies. 

Distinguished  in  Leech  v.  Order  of  R.  Telegraphers,  130  Mo.  App.  20,  109  S. 
W.  811,  holding  that  fraternal  benefit  society  waives  right  to  declare  forfeiture 
for  nonpayment  of  dues  by  retaining  assessments  subsequently  paid. 

25  L.  R.  A.  152,  DUFFIELD  v.  WILLIAMSPORT  SCHOOL  DISTRICT,  162  Pa. 

476,  29  Atl.  742. 
< '0111  pulsory    vaccination. 

Cited  in  Morris  v.  Columbus,  102  Ga.  800,  42  L.  R.  A.  180,  66  Am.  St.  Rep. 
243,  30  S.  E.  850,  sustaining  compulsory  vaccination  within  city  limits  when  epi- 
demic exists  or  is  apprehended;  Com.  v.  Pear,  183  Mass.  246,  66  X.  E.  719,  uphold- 
ing constitutionality  of  statute  imposing  fine  for  violation  of  requirement  of 
board  of  health  that  all  inhabitants  of  city  be  vaccinated ;  Bissell  v.  Davison,  65 
Conn.  192,  29  L.  R.  A.  254,  footnote  p.  251,  32  Atl.  348,  upholding  statute  ex- 
cluding unvaccinated  children  from  public  schools;  Blue  v.  Beach,  155  In'd.  137, 
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50  L.  R,  A.  71,  footnote  p.  64,  80  Am.  St.  Rep.   195,  56  N.  E.  89,  holding  local 
board  of  health  may  require  vaccination  as  prerequisite  to  school  attendance  dur- 
ing threatened  epidemic;   Viemeister  v.  White,  88  App.  Div.  51,  84  X.  Y.  Supp. 
712,  holding  regulation  excluding  unvaccinated  children  from  schools  reasonable 
and  constitutional,  independent  of  specific  menace  of  disease;  Glover  v.  Board  of 
Education,   14  S.  D.   144,  84  N.  W.  761,  holding  suspension  of  pupil,  after  rein- 
statement   by  court    order,  because    it  was  then    thought    epidemic    of    smallpox 
threatened,  not  contempt  of  court;  Mathews  v.  Kalamazoo  Bd.  of  Edu.  127  Mich. 
535,  54  L.  R.  A.  736,  footnote  p.  736,  86  N.  W.  1036,  denying  right  of  school  dis- 
trict to  adopt  continuing  rule  excluding  all  unvaccinated  pupils  when  contagious 
disease  not  epidemic;  Osborn  v.  Russell,  64  Kan.  509,  68  Pac.  60,  holding  statute 
excluding  pupils  infected  with  contagious  disease  from  schools,  no  authority  for 
exclusion  until  successfully  vaccinated;  Lawbaugh  v.  Board  of  Education,  66  111. 
App.   167,  holding  vaccination  of  pupils  as  qualification  for  admission  to  public 
schools  reasonable  regulation;  Lyndall  v.  Board  of  Public  Education,  25  Pa.  Co. 
Ct.  647,  Affirmed  in  19  Pa.  Super.  Ct.  234,  holding  school  directors  may  exclude 
teachers  as  well  as  pupils  who  have  not  been  vaccinated;  State  ex  rel.  Freeman  v. 
Zimmerman,  86  Minn.  358,  58  L.  R.  A.  80,  footnote  p.  78,  91  Am.  St.  Rep.  351, 
90  N.  W.  783 ;  Gerhard  v.  Packer  Twp.  School  District,  24  Pa.  Co.  Ct.  340,  9  Pa. 
Dist.  R.  721,  denying  mandamus  to  compel  admittance,  to  public  school,  of  child 
without  certificate  of  vaccination;  Field  v.  Robinson.  198  Pa.  638,  48  Atl.  873,  re- 
fusing mandamus   to  compel   principal   to  admit  unvaccinated  pupils   to  public 
school;  Nissley  v.  Hummelstown,  5  Pa.  Dist.  R.  734,  18  Pa.  Co.  Ct.  483,  2  Dauphin 
Co.  Rep.  366,  holding  valid,  requirement  of  certificate  of  successful  vaccination  as 
condition  precedent  to  admission  to  public  schools;  State  ex  rel.  Cox  v.  Board  of 
Education,  21  Utah,  416,  60  Pac.  1013,  holding  reasonable  option  given  pupils  dur- 
ing epidemic  to  be  vaccinated  or  stay  away  from  school ;   Auten  v.  School  Bd. 
83   Ark.   436,    104   S.   W.    130,   holding   regulation    of    school    board     requiring 
presentation   of   vaccination   certificate   as   condition   precedent   to   admission   of 
pupil,  reasonable  and  valid;   Hutchins  v.  Durham,  137  N.  C.  70,  49  S.  E.  46,  2 
Ann.  Cas.  340,  holding  where  a  school  board  has  entire  and  exclusive  control  of 
the  public  schools  they  may  require  vaccination  as  a  prerequisite  to  attendance; 
State  ex  rel.  O'Bannon  v.  Cole,  220  Mo.  707,  22  L.R.A.  (N.S.)    989,   119  S.  W. 
424,  holding  under  statute  giving  school  directors  authority  to  make  all  needful 
rules  and  regulations  for  organization,  grading  and  government  of  their  school 
districts  such  directors  had  authority  to  exclude  all  pupils  not  vaccinated  dur- 
ing a  threatened   smallpox   epidemic;    Viemeister  v.   White,   179   N.   Y.   240,   70 
L.R.A.  798,  103  Am.  St.  Rep.  859,  72  N.  E.  97,  1  Ann.  Cas.  334;   State  ex  rel. 
Milhoof  v.  Board  of  Education,  76  Ohio  St.  303,  81  N.  E.  568,  10  Ann.  Cas.  879 ; 
Stull  v.  Reber,  215  Pa.  160,  64  Atl.  419,  7  Ann.  Cas.  415, — holding  statute  re- 
quiring exclusion  from  public  schools  of  children  who  had  not  been  vaccinated 
a  valid  exercise  of  the  police  power;   Lyndall  v.  Board  of  Public  Education,  10 
Pa.  Dist.  R.  665,  holding  board  of  education  had  power  to  suspend  teachers  who 
failed  to  produce  vaccination  certificates;  Com.  ex  rel.  Carson  v.  Rowe,  218  Pa. 
172,  67  Atl.  56,  holding  statute  requiring  vaccination  of  pupils  of  public  schools 
imposed   no   duty   upon   school   directors  to   exclude  a   child   who   had   not  been 
vaccinated  and  mandamus  cannot  issue  against  them  to  compel  them  to  exclude 
such  child;   Jacobson  v.  Massachusetts,  197  U.  S.  33,  49  L.  ed.  652,  25  Sup.  Ct. 
Rep.  358,  3  Ann.  Cas.  765,  affirming  183  Mass.  246,  67  L.R.A.  939,  66  N.  E.  719, 
upholding  statute  authorizing  board  of  health  to  require  vaccination  of  all  in- 
habitants and  penalizing  disregard  of  such  requirement. 

Cited  in  footnotes  to  Re  Smith,  28  L.  R.  A.  820,  which  denies  authority  to 
quarantine,  for  refusal  to  be  vaccinated,  one  not  shown  to  have  been  exposed  to 
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smallpox;  Com.  v.  Pear.  07  L.R.A.  935,  which  sustains  power  of  legislature  to 
authorize  health  authorities  of  municipality  to  require  under  penalty  all  citizens 
to  be  vaccinated  when  considered  necessary  for  the  public  health;  Re  Viemeister, 
70  L.R.A.  796,  which  upholds  statute  requiring  vaccination  as  proper  requisite 
to  attendance  at  public  schools. 

Cited  in  notes  (26  L.  R.  A.  728)  on  special  powers  and  liabilities  of  municipali- 
ties in  times  of  epidemic:  (17  L.R.A.  iX.S.)  709,  712)  on  compulsory  vacci- 
nation: i  47  Am.  St.  Rep.  540:  49  L.  ed.  U.  S.  643,  644)  on  constitutionality  of 
compulsory  vaccination:  (65  Am.  St.  Rep.  333)  on  refusal  to  be  vaccinated  as 
cause  for  which  children  may  be  excluded  from  public  schools. 

Distinguished  in  State  ex  rel.  Adams  v.  Burdge,  95  Wis.  402,  37  L.  R.  A.  161, 
footnote  p.  157,  60  Am.  St.  Rep.  123,  70  X.  W.  347.  and  Potts  v.  Breen.  167  111. 
77,  39  L.  R.  A.  155,  footnote  p.  152,  59  Am.  St.  Rep.  262,  47  X.  E.  81,  Affirming  60 
111.  App.  207,  denying  reasonableness  of  rule  of  state  board  of  health,  compelling 
vaccination  as  prerequisite  to  school  attendance  when  epidemic  is  not  prevailing 
or  threatening. 
Rivrht  to  exclude  child  from  school  for  parent's  abuse  of  teacher. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  440,  41  L.  R.  A.  607,  65  Am.  St. 
Rep.  .'512,  28  S.  E.  896.  holding  board  of  education  can  exclude  from  school,  chil- 
dren of  parent  abusing  teacher  in  school  during  school  hours. 

25  L.  R.  A.  155,  FORD  v.  FORSGARD,  87  Tex.  185,  27  S.  W.  57. 
Property   exempt   an   homestead. 

Cited  in  Brennan  v.  Fuller,  14  Tex.  Civ.  App.  511,  37  S.  W.  641,  holding  busi- 
ness building,  a  portion  of  which  occupied  by  owner  as  postoffice,  a  business  home- 
stead not  subject  to  liens  of  his  creditors ;  Smith  v.  Guckenheimer,  42  Fla.  49,  27 
So.  900  (dissenting  opinion),  majority  holding  homestead  exemption  does  not 
extend  to  improvements  other  than  residence  and  business  house  of  owner,  and 
land  on  which  situated. 
Abandonment  of  homestead. 

Cited  in  Bente  v.  Sullivan.  52  Tex.  Civ.  App.  463,  115  S.  W.  350,  holding  that 
where  homestead  was  established  in  building  used  as  hotel,  there  could  be  no 
abandonment  of  part  only  of  premises  by  failing  to  use  such  part  for  homestead 
premises;  Re  Presnall,  167  Fed.  409,  holding  debtor  leased  home  to  daughter  as 
a  boarding  house  and  retained  one  room  for  his  wife  and  himself  he  did  not  aban- 
don the  property  as  a  homestead. 

25  L.  R.  A.  157,  DOYLE  v.  FITCHBURG  R.  CO.  162  Mass.  66,  44  Am.  St.  Rep. 

335,  37  X.  E.  770. 
Jurisdiction. 

Cited  in  Boston  &  M.  R.  Co.  v.  Hurd,  56  L.  R.  A.  211,  47  C.  C.  A.  621.  108  Fed. 
122,  sustaining   jurisdiction  of  Federal  district  court  over  action  brought  under 
statute  of  another  state  to  recover  for  death  by  negligence. 
\\  IL-II    employee    a    panaeneer. 

Cited  in  Simmons  v.  Oregon  R.  Co.  41  Or.  164,  69  Pac.  440,  holding  railway 
employee  traveling  gratuitously  on  his  own  business  during  lay-off,  is  passenger; 
Chattanooga  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  469.  51  L.  R.  A.  886.  5S  S. 
W.  861,  holding  railroad  employee  carried  from  work  as  gratuity,  a  passenger: 
Dickinson  v.  West  End  Street  R.  Co.  177  Mass.  367,  52  L.  R.  A.  327,  83  Am.  St. 
Rep.  284,  59  X.  E.  60,  holding  street  railway  employee  riding  gratuitously  while 
off  duty  a  passenger;  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  494.  33  L.  R.  A.  846, 
footnote  p.  844,  55  Am.  St.  Rep.  417,  44  X.  E.  611,  holding  ticket  given  to  em- 
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ployee,  conceded  to  be  passenger,  not  mere  gratuity;  Dayton  Coal  &  I.  Co.  T. 
Dodd.  37  L.R.A.(X.S.)  463.  110  C.  C.  A.  395,  188  Fed.  606.  holding  that  mine 
employees  gratuitously  carried  to  and  from  work  on  railroad  operated  by  mine 
owner  as  private  road  are  not  passengers-.  Harris  v.  City  &  E.  G.  R.  Co.  69  W. 
Va.  66.  —  L.P..A.  ( X.S. )  — .  70  S.  E.  859.  Ann.  Cas.  1912  D,  59,  holding  that 
servant  of  railroad  who  is  furnished  with  pass,  is  passenger;  Headline  v.  Great 
Northern  R.  Co.  113  Minn.  SI.  128  X.  W.  1115,  holding  that  bridge  carpenter  who 
had  free  transportation  to  and  from  work  can  recover  from  railroad  for  injury 
caused  by  negligence  of  engineer  and  conductor;  Indianapolis  Traction  &  Termi- 
nal Co.  v.  Romans.  40  Ind.  App.  196,  79  X.  E.  1068.  holding  servant  of  street 
railroad  company  riding  to  his  home  at  close  of  day's  work,  on  a  free  ticket 
issued  by  such  company  for  his  convenience,  a  passenger;  Hebert  v.  Portland  R. 
Co.  103  Me.  322,  125  Am.  St.  Rep.  297,  69  Atl.  266.  13  Ann.  Cas.  886,  holding 
employee  of  street  railway  company  riding  to  work  on  a  regular  street  car  of 
the  company  of  his  own  volition  and  not  by  direction  of  company  and  paying 
his  fare  with  coupons  issued  him  by  the  company  as  part  of  his  wages,  a  pas- 
senger :  Tingley  v.  Long  Island  R.  Co.  109  App.  Div.  797.  96  X.  Y.  Supp  865,  as 
to  physician  of  railway  company  riding  on  a  pass  which  was  not  a  mere  gratuity 
but  a  part  consideration  of  his  employment  being  a  passenger. 

Cited  in  footnotes  to  McXulty  v.  Pennsylvania  R.  Co.  38  L.  R.  A.  376,  which 
-holds  railroad  employee  working  on  bridge  a  passenger  while  riding  home  on 
train:  Louisville  &  X.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which  holds  station 
agent  riding  on  train  without  paying  fare,  several  hours  after  work  ended,  a 
j>assenger. 

Cited  in  notes  (31  L.R.A.  324)  on  railroad  employees  OT  officers  as  passengers: 
( 61  Am.  St.  Rep.  88 )  on  who  are  passengers  and  when  they  become  such, 

Distinguished  in  Walsh  v.  Cullen.  235  HI.  96,  18  L.RJMN.S.)  914,  85  N.  E. 
223.  holding  proprietor  of  elevator  not  a  carrier  of  passengers  as  to  his  own 
employees:  KildutT  v.  Boston  Elev.  R.  Co.  195  Mass.  309,  9  L.RJMXJS.)  874,  81 
X.  E.  191.  holding  workman  employed  by  street  railway  company  in  construction 
of  a  new  line  of  track,  while  being  transported  home  on  a  special  car  used  for 
workmen  over  a  portion  of  the  traek  not  yet  open  to  the  public,  not  a  passenger. 
TVho  are  fellovr  servants. 

Cited  in  Missouri.  K.  &  T.  R.  Co.  T.  Hendricks,  49  Tex.  Civ.  App.  324,  108  S. 
W.  74.1.  holding  brakeman  who  at  close  of  days  work  had  determined  to  quit  the 
employ  of  defendant  railway  company  was  struck  by  defendant's  engine  while 
crossing  a  bridge  not  fellow  servant  of  other  employees  of  company.  Louisville 
..V  X.  R.  Co.  v.  Wade.  '46  Fla.  201.  35  So.  803.  holding  rule  denying  master's  lia- 
bility for  an  injury  by  a  fellow  servant  has  no  application  to  one  who  when  in- 
iurod  was  not  engaged  in  the  performance  of  his  duties  to  the  common  master 
but  had  left  the  scene  of  his  labors  and  was  engaged  in  his  own  pursuits. 

Cited  in  note  i  50  L.  R.  A.  402.  467)  on  what  servants  are  deemed  to  be  in 
same  common  employment,  apart  from  statutes,  where  no  questions  as  to  vice 
principalship  arise. 

Distinguished  in  Louisville  &  X.  R.  Co.  v.  Stuber.  54  L,  R.  A.  698.  48  C.  C.  A. 
152.  108  Fed.  937.  holding  foreman  of  water  supply  on  railroad  traveling  from  sta- 
tion to  station  on  pass  in  performance  of  duties,  follow  servant  of  engineer;  Dishon 
v.  Cincinnati.  X.  O.  i  T.  P.  R,  Co.  126  Fed.  202.  holding  section  hand  caught  be- 
tween cars  after  working  hours,  fellow  servant  to  employees  operating  cars, 
Effect  of  settlement  for  wrongful  act  causing  death. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin.  Ill  Ga.  616.  50  L.  R.  A. 
711.  36  S.  E.  8S1.  holding  widow's  right  of  action  for  wrongful  act  causing  death 
of  husband  taken  away  by  settlement  made  by  husband  before  det-ease. 
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Cited  in  note   (70  Am.  St.  Rep.  684)   on  compromise  or  release  of  actions  for 
death  of  human  being. 
Statutory  action  for  death  of  passenger. 

Cited  in  Hudson  v.  Lynn  &  B.  R.  Co.  185  Mass.  516,  71  N.  E.  66,  as  to  amount 
recovered   against  railway   company   for  death  of  passenger  being   in  nature  of 
penalty  to  widow,  children  or  next  of  kin. 
Limitation    of    carrier's   liability. 

Cited  in  Jones  v.  Boston  &  X.  Street  R.  Co.  205  Mass.  109.  90  X.  E.  1152,  to- 
the  point  that  railroad  cannot  release  itself  by  contract  made  in  advance,  front 
penalty  imposed  by  statute  for  negligence  in  carriage  of  passenger. 

Cited  in  note   (37  L.R.A.(X.S.)   237)   on  validity  of  stipulation  in  pass  limit- 
ing carrier's  liability. 
Relationship    of    master    and    servant    outside    working1    honrs. 

Cited  in  note  (12  L.R.A.  (X.S. )  857)  on  existence  of  relationship  where  serv- 
ant goes  on  master's  premises  at  other  than  hours  of  actual  labor. 

25  L.  R.  A.  159,  FISH  v.  CAPWELL,  18  R.  1.  667,  49  Am.  St.  Rep.  807,  29  Ail.. 

840. 
Products  of  the  soil  as  realty. 

Annotation  cited  in  Ross  v.  Cook,  71  Kan.  119,  80  Pac.  38,  holding  growing 
grass  part  of  realty   and   requires  an  agreement   in  writing  for    its    sale    and 
severance  from  the  realty. 
Title    to    timber   and    logs. 

Cited  in  Polk  v.  Carney,  21  S.  D.  297,  130  Am.  St.  Rep.  719,  112  X.  W.  147, 
holding  that  written  contract  not  acknowledged,  whereby  one  party  was  to  cut 
timber  from  certain  tract  and  deliver  certain  amount  to  other  party,  was  mere 
license,  revocable  by  sale  of  land;  Clarke  v.  XewT  York,  X.  H.  &  H.  R.  R.  Co.  26 
R.  I.  60,  58  Atl.  245,  holding  agreement  authorizing  party  to  cut  and  remove  all 
wood  on  certain  land  merely  a  revocable  license  and  conveyed  no  interest  in  land. 

Annotation  cited  in  Richbourg  v.  Rose,  53  Fla.  186,  125  Am.  St.  Rep.  1061, 
44  So.  69,  12  Ann.  Cas.  274,  as  to  whether  sale  of  standing  timber  is  within 
statute  of  frauds. 

Cited  in  footnotes  to  Yockey  v.  Xorn,  26  L.  R.  A.  145,  which  holds  title  to 
timber  does  not  pass  until  delivery  on  cars  under  unrecordable  instrument  requir- 
ing payment  of  balance  when  loaded  on  cars;  Macomber  v.  Detroit,  L.  &  X.  R.  Co.. 
32  L.  R.  A.  102,  which  holds  title  to  logs  not  forfeited  by  failure  to  remove  within 
time  fixed  by  contract ;  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  27  L.  R.  A.  434r 
which  holds  title  of  absolute  grantee  to  timber  not  forfeited  by  failure  to  cut  and 
remove  within  reasonable  time. 

Cited  in  note  (13  L.R.A.  (X.S.)  280)  on  character  of  purchase  of  standing 
timber  to  be  removed  within  specified  period,  as  of  realty,  or  of  personalty. 

Disapproved  in  Brown  v.  Bishop,  105  Me.  280,  74  Atl.  724,  holding  written 
instrument  authorizing  one  to  cut  all  timber  on  certain  lot  passed  an  interest 
in  the  timber  growing  there;  Richbourg  v.  Rose,  53  Fla.  186,  125  Am.  St.  Rep. 
1061,  44  So.  69,  12  Ann.  Cas.  274,  holding  a  sale  of  standing  timber  is  a  contract 
concerning  an  interest  in  land  within  the  statute  of  frauds. 

25  L.  R.  A.  161,  MATTHEWS  v.  ST.  LOUIS  &  S.  F.  R.  CO.  121  Mo.  298,  24  S. 

W.  591. 
Absolute  liability   of   railroads   for   loss   of   property. 

Affirmed  in  165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep.  243,  upholding  statute 
making  railroad  company  absolutely  liable  for  property  destroyed  by  fire. 
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Cited  in  Campbell  v.  Missouri  P.  R.  Co.  121  Mo.  345,  25  L.  R.  A.  176,  footnote 
p.  175,  42  Am.  St.  Rep.  530,  25  S.  W.  936;  Adams  v.  St.  Louis  &  S.  F.  R.  Co.  138 
Mo.  249,  28  S.  W.  496 ;  Choctaw  0.  &  G.  R.  Co.  v.  Alexander,  7  Okla.  585,  52  Pac. 
944;  McFarland  v.  Missouri  K.  &  T.  R.  Co.  94  Mo.  App.  340,  68  S.  W.  105;  Black- 
more  v.  Missouri  P.  R.  Co.  162  Mo.  461,  62  S.  W.  993;  Walker  Bros.  v.  Missouri 
P.  R.  Co.  68  Mo.  App.  471, — upholding  statute  making  railroad  absolute  insurer 
of  property  destroyed  by  it;  Jensen  v.  South  Dakota  C.  R.  Co.  25  S.  D.  oil,  35 
L.R.A.  (N.S.)  1020,  127  N.  W.  650,  Ann.  Gas.  1912  C,  700,  holding  that  statute 
imposing  absolute  double  liability  upon  railroad  which  sets  fire  along  right  of  wav 
is  constitutional;  Fraser  v.  Pere  Marquette  R.  Co.  18  Ont.  L.  Rep.  596,  as  to 
liability  of  railway  company  for  damage  caused  by  fire. 

Cited  in  footnotes  to  Leavitt  v.  Canadian  P.  R.  Co.  38  L.  R.  A.  152,  which  sus- 
tains statute  limiting  railroad's  liability  for  fires  to  difference  between  amount  of 
loss  and  amount  of  insurance;  McCullem  v.  Chicago  &  N.  W.  R.  Co.  49  L.  R.  A. 
642,  which  sustains  presumption  of  negligence  from  issuance  of  sparks  from  loco- 
motive sufficient  to  kindle  fire  and  destroy  adjacent  property;  Johnson  v.  Oregon 
Short  Line  R.  Co.  53  L.  R.  A.  744,  which  holds  a  railroad  company  liable  for 
horse  killed  on  unfenced  track;  Kirk  v.  Norfolk  &  W.  R.  Co.  32  L.  R.  A.  416, 
which  holds  necessary  use  of  salt  to  keep  switches  free  from  ice  not  render  com- 
pany liable  for  killing  of  cattle  attracted  thereby;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  27  L.  R.  A.  263,  which  holds  invalid,  act  imposing  absolute  liability  for 
stock  killed  on  railroad  track;  Dyer  v.  Maine  Central  R.  Co.  67  L.R.A.  416, 
which  holds  clause  in  statute  making  railroad  company  liable  for  losses  by  fire 
set  out  by  engines  which  gives  it  the  benefit  of  insurance  inapplicable  t»  loss  due 
to  its  own  negligence. 

Cited  in  notes  (31  L.R.A.  (N.S.)  861,  864,  865)  on  constitutionality  of  stat- 
utes requiring  railroad  to  fence  tracks  and  build  cattle  guards;  (35  L.R.A. 
(N.S.)  1016)  on  constitutionality  of  statutes  making  railroads  absolutely  liable 
for  damage  by  fire  or  to  stock;  (62  Am.  St.  Rep.  171)  on  statutory  liability 
of  railroads  for  fire. 

Disapproved  in  Stephenson  v.  Pennsylvania  R.  Co.  20  Pa.  Super.  Ct.  165, 
holding  in  action  against  a  railroad  company  for  damage  caused  by  fire  along 
its  right  of  way  communicated  from  engine  the  plaintiff  must  show  negligence. 
Contributory  negligence. 

Cited  in  Bowen  v.  Boston  &  A.  R.  Co.  179  Mass.  527,  61  N.  E.  141;  Wall  v. 
Platt,  169  Mass.  405,  48  N.  E.  270;  Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co. 
93  Me.  65,  47  L.  R.  A.  85,  footnote  p.  82,  44  Atl.  138;  Adams  v.  St.  Louis  & 
S.  F.  R.  Co.  138  Mo.  249,  28  S.  W.  496;  Walker  Bros.  v.  Missouri  P.  R.  Co.  68 
Mo.  App.  471, —  holding  under  statute  owner's  negligence,  short  of  fraud,  no 
bar  to  recovery  for  loss  by  fire  set  by  locomotive;  Wyatt  v.  Seaboard  Air  Line 
R.  Co.  156  N.  C.  314,  72  S.  E.  383,  holding  that  contributory  negligence  of  owner 
of  building  destroyed  by  fire  alleged  to  have  been  started  by  railroad  cannot  be 
shown  by  evidence  that  building  was  old,  neglected  and  inflammable. 

Cited  in  footnotes  to  Peter  v.  Chicago  &  W.  M.  R.  Co.  46  L.  R.  A.  224,  which 
holds  contributory  negligence  no  defense  to  railroad  company's  absolute  liability 
for  fires;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke,  55  L.  R.  A.  610,  which  sustains 
statute  making  carrier  liable  for  injury  to  passengers  1ncrt''d'de1^6'\fieif)cnmYna<l' ' 
negligence  or  violation   of  express  rule. 

Cited  in  notes   (25  L.R.A.  572)   on  how  far  statutes  will  be'  r&gWffed  Ife  'i 

abrogated  maxim  that' one  cannot  profit  by  his  own  wrong;    (121 

E  ns  bo»¥ab  <*  * 
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624,    629)    on   duty   of   abutter   to    prevent   accumulation   of   combustibles    near 

railway. 

Abatement    of   damages. 

Cited  in  Hartford  F.  Ins.  Co.  v;  Wabash  R.  Co.  74  Mo.  App.  113,  holding  rail- 
road cannot  escape  liability  for  loss  by  fire  because  owner  first  receives  com- 
pensation from  insurance  company;  Matthews  v.  Missouri  P.  R.  Co.  142  Mo. 
659,  44  S.  W.  802,  holding  railroad  cannot  have  damages  for  loss  of  barn  by 
fire  from  its  locomotive  reduced  by  amount  of  insurance  paid  to  owner;  Hartford 
F.  Ins.  Co.  v.  Wabash  R.  Co.  74  Mo.  App.  113,  holding  railroad  liable  to  insur- 
ance company  for  damage  by  fire  caused  by  it,  where  it  has  settled  with  owner 
after  notice  of  insurance  company's  claim;  Williams  v.  St.  Louis  &  S.  F.  R.  Co. 
123  Mo.  585,  27  S.  W.  387,  holding  damages  for  personal  injury  cannot  be 
abated  by  partial  compensation  from  collateral  source. 
Liability  for  property  not  insurable. 

Cited  in  Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.   149 
Mo.   173,  50  S.  W.  281,  and  Adams  v.  St.  Louis   &  S.   F.  R.  Co.   138  Mo.  249, 
28  S.  W.  496,  holding  damages  for  loss  by  fire  by  locomotive  includes  property 
not  insurable. 
Liability    under    insurance    contract. 

Cited  in  Wabash  R.  Co.  v.  Ordelheide,  88  Mo.  App.  592,  holding  insurance 
contract  in  lease  enforceable,  although  loss  occasioned  by  negligence  of  assured. 
Police  power. 

Cited  in  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  180,  37  L.R.A. 
(X.S.)  474,  117  Pac.  1101,  holding  that  statute  creating  employee's  indemnity 
fund  by  assessments  upon  employers  in  hazordous  callings  is  within  police  power; 
State  v.  Tower,  185  Mo.  92,  68  L.R.A.  406,  84  S.  W7.  10,  holding  anti-smoke  stat- 
ute valid  exercise  of  police  power;  Kuchler  v.  Weaver,  23  Okla.  438,  100  Pac.  915, 
18  Ann.  Cas.  462,  holding  statute  prohibiting  the  maintenance  of  a  slaughter 
house  within  one  half  mile  of  the  corporate  limits  of  a  city  of  the  first  class,  valid 
exercise  of  the  police  power. 
Locomotives  as  increasing  fire  risk. 

Cited  in  St.  Louis  Belt  &  Terminal  R.  Co.  v.  Mendonsa,  193  Mo.  522,  91  S.  WT. 
65;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pfau,  212  Mo.  413,  111  S.  W.  10,— holding  in- 
creased  risk   from   fire   from   passing   locomotives   is   an  element  of   damages   in 
condemnation  proceedings. 
Evidence  as  to  canse   of  fire. 

Cited  in  Conner  v.  Missouri  P.  R.  Co.  181  Mo.  414,  81  S.  W.  145,  holding  evi- 
dence sufficient  to  submit  case  to  jury  as  to  cause  of  destruction  of  plaintiff's 
property  by  fire. 
Due  process  of    In  \\ . 

Cited  in  Holmes  v.  Murray,  207  Mo.  418,  17  L.R.A.  (N.S.)  434,  123  Am.  St.  Rep. 
386,  105  S.  W.  1085,  13  Ann.  Cas.  845,  holding  statute  providing  that  where  sheep 
or  other  domestic  animals  are  killed  or  maimed  by  dogs,  the  owner  of  such 
animals  may  recover  from  owner  of  dog  or  dogs  the  full  amount  of  damages  does 
not  deprive  the  owner  of  the  dog  or  dogs  of  his  property  without  due  process  of 
law. 
Insurance  as  relieving:  tort  feasor. 

Cited  in  Foster  v.  Missouri  P.  R.  Co.  143  Mo.  App.  551,  128  S.  W.  36,  holding 
although  an  insurance  company  may  be  subrogated  to  the  rights  of  the  insured,  as 
against  a  tort  feasor  causing  the  loss,  yet  this  right  is  not  one  that  the  wrong- 
doer can  assert  to  defend  an  action  against  him  by  property  owner;  Illinois  C. 
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R.  Co.  v.  Hicklin,  131  Ky.  627,  23  L.R.A.  (X.S, )   872,  115  S.  W.  752,  holding  one 
who  has  negligently  burned  another's  property  cannot  rely  on  insurance  carried 
by  owner  to  defeat  the  liability  for  such  negligence. 
Affect  of  legislative  authority  on  liability  for  nuisance. 

Cited  in  note   (1  L.R.A. (X.S.)    81)   on  effect  of  legislative  authority  upon  lia- 
bility for  private  nuisance  in  ordinary  operation  of  railroad. 
Liability    for    damages    from    use    of    one's    property. 

Cited  in  Garnet  Ditch  v.  Reservoir  Co.  v.  Samson,  48  Colo.  254,  110  Pac.  79, 
holding  that  owner  of  reservoir  is  liable  for  injuries  occasioned  by  leakage  or 
breaking  of  embankment. 

25  L.  R.  A.  175,  CAMPBELL  v.  MISSOURI  P.  R.  CO.  121  Mo.  340,  42  Am.  St. 

Rep.  530,  25  S.  W.  936. 
Construction    of    remedial    statutes. 

Cited  in  Cochran  v.  Thomas,  131  Mo.  273,  33  S.  W.  6,  holding  remedial  statute 
should  be  given  such  liberal  construction  as  will  advance  remedy. 

Cited  in  footnote  to  Chicago,  R.  1.  &  P.  R.  Co.  v.  Zernecke,  55  L.  R.  A.  610, 
which   sustains  statute  making  carrier  liable  for  injury  to  passengers  not  due 
to   their   criminal   negligence   or   violation   of   express   rule. 
Liability    of   railroads    for   setting-   fires. 

Cited  in  Blackmore  v.  Missouri  P.  R.  Co.  162  Mo.  461,  62  S.  W.  993;  McFar- 
land  v.  Missouri,  K.  &  T.  R.  Co.  90  Mo.  App.  340,  68  S.  W.  105;  St.  Louis  & 
S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  19,  41  L.  ed.  618,  17  Sup.  Ct.  Rep.  243; 
Walker  Bros.  v.  Missouri  P.  R.  Co.  68  Mo.  App.  471,  upholding  act  making 
railway  absolute  insurer  of  property  destroyed  by  its  locomotives;  Lumbermen's 
Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149  Mo.  173,  50  S.  W.  281, 
holding  railroad  liable  for  fire  communicated  to  building  not  abutting  its  right 
of  way;  Dolph  v.  Lake  Shore  &  M.  S.  R.  Co.  149  Mich.  281,  112  S.  W.  981,  as  to 
absolute  liability  of  railway  company  for  fires  set  by  its  engine;  Fraser  v.  Pere 
Marquette  R.  Co.  18  Ont.  L.  Rep.  596,  as  to  necessity  of  proving  negligence  on 
part  of  railway  company  setting  the  fire. 

Cited  in  footnotes  to  McCullen  v.  Chicago  &  N.  W.  K.  Co.  49  L.  R.  A.  642, 
which  sustains  presumption  of  negligence  from  issuance  of  sparks  from  loco- 
motive sufficient  to  kindle  fire  and  destroy  adjacent  property;  Peter  v.  Chicago 
&  W.  M.  R.  Co.  46  L.  R.  A.  224,  which  holds  contributory  negligence  no  defense 
to  railroad  company's  absolute  liability  for  fires;  Dyer  v.  Maine  Central  R.  Co. 
67  L.R.A.  416,  which  holds  clause  in  statute  making  railroad  company  liable  for 
losses  by  fire  set  out  by  engines  which  gives  it  the  benefit  of  insurance  inapplicable 
to  loss  due  to  its  own  negligence. 

Cited  in  note   (35  L.R.A. (X.S.)    3016)   on  constitutionality  of  statutes  making 
railroads  absolutely  liable  for  damage  by  fire  or  to  stock. 
AdmUsibllity    of    evidence    of    other    injury. 

Followed  in  Big  River  Lead  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  123  Mo.  App. 
397,  101  S.  W.  636,  holding  admissible,  evidence  that  sparks  from  other  loco- 
motives fell  further  from  track  than  plaintiff's  barn. 

Cited  in  Matthews  v.  Missouri  P.  R.  Co.  142  Mo.  657,  44  S.  W.  802,  admitting 
evidence  of  spark  from  an  engine  falling  upon  tent  erected  on  site  of  barn  sub- 
sequent to  its  destruction  by  fire;  Dunning  v.  Maine  C.  R.  Co.  91  Me.  101,  64 
Am.  St.  Rep.  208,  39  Atl.  352,  holding  evidence  of  fires  set  by  other  locomotives 
at  other  places  admissible  on  question  whether  any  locomotive  set  the  fire  in 
question;  Smart  v.  Kansas  City,  91  Mo.  App.  594,  denying  admissibility  of 
evidence  that  other  persons  injured  at  point  in  sidewalk  where  accident  occurred \. 
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Golden  v.  Chicago,  R.  I.  &  P.  R.  Co.  84  Mo.  App.  66,  admitting  evidence  that 
particular  engine  set  other  fires  on  same  trip;  Lesser  Cotton  Co.  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  52  C.  C.  A.  99,  114  Fed.  137,  and  First  Nat.  Bank  v.  Lake- 
Erie  &  W.  R.  Co.  174  111.  42,  50  N.  E.  1023,  refusing  to  admit  testimony  that 
fires  had  been  set  by  other  engines  when  particular  engine  identified  as  setting 
fire  in  question;  St.  Louis  &  S.  F.  R.  Co.  v.  Shannon,  25  Okla.  756,  108  Pac.  401, 
21  Ann.  Cas.  1209,  holding  that  evidence  of  setting  of  other  fires  by  other  loco- 
motives is  competent,  in  action  for  damage  by  fire  from  one  of  railroad's  loco- 
motives, where  it  is  shown  that  all  locomotives  are  of  same  construction;  Charl- 
ton  v.  St.  Louis  &  S.  F.  R.  Co.  200  Mo.  442,  98  S.  W.  529,  holding  in  personal 
injury  action  proof  of  other  accidents  at  same  place  and  under  same  conditions 
admissible;  Tapley  v.  St.  Louis  &  H.  R.  Co.  129  Mo.  App.  93,  107  S.  W.  470; 
Smith  v.  Central  Vermont  R.  Co.  80  Vt.  216,  67  Atl.  535;  Hawley  v.  Sumpter  R. 
Co.  49  Or.  517,  12  L.R.A.(N.S.)  532,  90  Pac.  1106,— holding  in  an  action  for  dam- 
ages resulting  from  fires  caused  by  passing  engines,  it  may  be  shown  that  other 
fires  were  caused  by  locomotives  of  defendant  at  various  times  in  the  same 
vicinity. 

Cited  in  notes    (32   L.R.A.  (N.S.)    1152)    on  admissibility  of  evidence  of  con- 
dition   before    and    after    accident    of    property    whose    defects    alleged    to    have 
caused   injury;    (11   Eng.  Rul.  Cas.  246)    on  admissibility  of  fact  collateral   to 
issue. 
I  MSUI-JI  hie  interest. 

Cited  in  Dean  v.  Charleston  &  W.  Car  R.  Co.  55  S.  C.  507,  33  S.  E.  579,  hold- 
ing evidence   that   property   destroyed   by   fire   could   not   have   been   insured  by 
railroad  properly  excluded. 
Recovery    notwithstanding?    allegations. 

Cited  in  Fields  v.  Wabash  R.  Co.  80  Mo.  App.  606;  Sims  v.  Chicago  &  A.  R. 
Co.  83  Mo.  App.  250;  Walker  Bros.  v.  Missouri  P.  R.  Co.  68  Mo.  App.  474; 
Hartpence  v.  Rogers,  143  Mo.  633,  45  S.  W.  650,  —  holding  recovery  not  pre- 
vented because  more  was  alleged  in  pleadings  than  was  necessary  to  be  proved; 
Missouri,  K.  &  T.  R.  Co.  v.  Garrison,  66  Kan.  629,  72  Pac.  225  (dissenting 
opinion),  majority  holding  allegation  of  negligence  in  use  of  engine  from  which 
fire  escaped,  not  sufficient  to  support  finding  of  negligence  in  use  of  defective 
spark  arrester. 
Evidence  as  to  cause  of  fire. 

Cited  in  Gibbs  v.  St.  Louis  &  S.  F.  Ins.  Co.  104  Mo.  App.  285,  78  S.  W.  835 ; 
Fields  v.  Missouri  P.  R.  Co.  113  Mo.  App.  647,  88  S.  W.  134;  Markt  v.  Chicago, 
B.  &  Q.  R.  Co.  139  Mo.  App.  462,  122  S.  W.  1142;  Conner  v.  Missouri  P.  R.  Co.  181 
Mo.  414,  81  S.  W.  145, — holding  evidence  sufficient  to  warrant  submission  of  cause 
of  fire  to  jury  where  it  was  shown  that  fire  could  not  in  all  probability  have 
started  in  any  way  other  than  from  sparks  from  defendant's  engine;  Manning 
V.  Cape  Girardeau  &  C.  R.  Co.  137  Mo.  App.  635,  119  S.  W.  464,  holding  in 
absence  of  direct  evidence  plaintiff  failed  to  make  out  a  prima  facie  case  by ; 
failing  to  show  the  possibility  of  the  fire  being  started  by  sparks  thrown  from 
an  engine  of  defendant  at  the  place  and  to  the  distance  where  the  fire  occurred. 
Surplusage. 

Cited  in  Taylor  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  207  Mo.  501, 

*"  ^ 

105  S.  W.  740,  holding  in  action  under  attorney's  lien  act  the  plaintiff  alleges 

JO  . 

that  he  gave  notice  required  by  the  act,  when  no  notice  was  necessary,  he  will 
not  be  required  to  sustain  sufficiency  of  notice  or  fail  in  the  suit;  Chase  v. 
Atchison  T.  &  S.  F.  R.  Co.  70  Kan.  554,  79  Pac.  153,  holding  that  where  peti- 
tion is  sufficient  to  establish  liability  of  railway  for  breach  of  contract  of  car 
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riage   and   to  that  extent  is   supported   by   the  evidence   allegations   of  tortious 
acts   of  conductor   may   be   disregarded   as   surplusage   although   apparently   the 
main  cause  of  action  relied  upon  by  plaintiff. 
Police  power. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  383,  33  L.R.A.(N.S.) 
726,    108   N.    W.    902,    holding   statute    declaring   invalid   any    private   contract 
limiting  the  liability  of  a  railway  company  for  the  negligence  of  a  fellow  serv- 
ant, valid  exercise  of   police  power. 
Sufficiency    of    complaint    for    statutory    negligence. 

Cited  in  Williams  v.  Atchison,  T.  &  S.  F.  R.  Co.  233  Mo.  682,  136  S.  W.  304, 
holding  that  complaint  for  statutory  negligence  need  only  state  facts  sufficient 
to  bring  cause  within  terms  of  statute,  without  pleading  statute. 
Liability    for    damages   from    use    of    one's    property. 

Cited  in  Garnet  Ditch  &  Reservoir  Co.  v.  Samson,  48  Colo.  239,  110  Pac.  79, 
holding  that  owner  of  reservoir  is  liable  for  injuries  occasioned  by  leakage  or 
breaking  of  embankment. 

25  L.  R.  A.   178,  RUHE  v.   BUCK,   124  Mo.   178,   46  Am.   St.  Rep.   439,  27   S. 

W.  412. 
Conflict  of  laws. 

Cited  in  F.  B.  Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  391,  holding  mar- 
ried woman's  liability  as  accommodation  maker  of  note  governed  by  place  of 
delivery;  Robison  v.  Pease,  28  Ind.  App.  611,  63  N.  E.  479,  holding  married 
woman  liable  as  surety  on  note  executed  in  one  state  to  make  good  default  on 
bond  on  which  she  was  surety  in  another  state;  Bowles  v.  Field,  78  Fed.  744. 
sustaining  foreclosure  of  married  woman's  mortgage  given  to  secure  note  with 
which  she  had  taken  up  notes  as  surety  though  latter  not  valid  in  her  domicil; 
Walling  v.  Christian  &  C.  Grocery  Co.  41  Fla.  489,  47  L.  R.  A.  612,  footnote  p. 
608,  27  So.  46,  holding  law  of  one  state  as  to  married  woman's  contracts  not 
applicable  to  conveyances  of  real  property  in  another  state;  Smith  v.  Supreme 
Lodge,  K.  of  P.  83  Mo.  App.  522,  holding  contract  of  insurance  made  by  benefit 
society  with  its  member  controlled  by  common  law  which  prevails  as  to  it  in 
state  where  made;  Tremain  v.  Dyott,  161  Mo.  App.  221,  142  S.  W.  760,  holding 
that  matters  respecting  remedy  depend  upon  law  of  place  where  suit  is  brought: 
Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa,  167,  98  N.  W.  918,  4  Ann. 
Cas.  519,  holding  recovery  of  damages  in  malicious  prosecution  depends  on  law 
of  forum;  Fryklund  v.  Great  Northern  R.  Co.  101  Minn.  39,  111  N.  W.  727, 
holding  lex  fori  governs  in  all  matters  of  procedure,  including  question  of 
pleading,  evidence  and  parties  to  and  form  of  action;  Garrigue  v.  Keller,  164 
Ind.  680,  69  L.R.A.  872,  108  Am.  St.  Rep.  324,  74  N.  E.  523,  holding  that  a  note 
for  the  payment  of  which  a  married  woman  becomes  surety  is  made  payable  in 
a  state  where  such  contract  is  invalid,  will  not  defeat  her  liability,  if  contract 
was  valid  at  her  domicile,  when  executed. 

Cited  in  footnotes  to  Freeman's  Appeal,  37  L.  R.  A.  452,  which  holds  guaranty 
by  married  woman  invalid  in  state  of  residence  not  validated  by  delivery  by 
agent  in  other  state;  Armstrong  v.  Best,  25  L.  R.  A.  188,  which  denies  en- 
forceability  in  North  Carolina  of  contract  by  married  woman,  valid  in  other 
state  where  made;  Thompson  v.  Taylor,  54  L.  R.  A.  585,  which  holds  written 
promise  of  married  woman,  valid  where  made,  enforceable  in  New  Jersey,  though 
void  if  made  therein;  Poison  v.  Stewart,  36  L.  R.  A.  771,  which  holds  surrender 
by  man  of  marital  rights  to  land  in  other  state  in  consideration  of  release  of 
dower  to  land  in  same  state  governed  by  law  of  that  state;  Smith  v.  Ingram, 
L.R.A.  Au.  Vol.  III.— 85. 
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61  L.  R.  A.  878,  which  holds  law  of  place  where  land  located,  governs  as  to 
privy  examination  of  married  woman ;  Williams  v.  Pope  Mfg.  Co.  50  L.  R.  A. 
816,  which  sustains  nonresident  married  woman's  right  to  bring  in  own  name, 
according  to  law  of  domicil,  action  for  tort  to  her  person;  Gipps  Brewing  Co.  v. 
De  France,  28  L.  R.  A.  386,  which  holds  agreement  to  return  or  pay  for  barrels, 
etc.,  in  which  beer  shipped  contrary  to  law,  unenforceable. 

Cited  in  notes  (57  L.  R.  A.  520,  512,  525)  on  conflict  of  laws  as  to  capacity 
of  married  woman  to  contract;  (26  L.R.A. (N.S.)  772)  on  same  point;  (85 
Am.  St.  Rep.  578)  on  conflict  of  laws  as  to  rights  and  obligations  of  married 
\voman. 

Distinguished  in  Gates  v.  Tebbetts,  100  Mo.  App.  596,  75  S.  W.  169,  upholding 
defense  under  foreign  statute  prohibiting  action  on  notes  for  recovery  of  debt 
after  foreclosure  of  mortgage. 

Disapproved   in   International   Harvester   Co.   v.  McAdams,   142   Wis.   123,   26 
L.R.A.  (X.S.)    779,    124   N.   W.    1042,   holding   contract  which   would   be   invalid 
according  to  law  of  forum  but  valid  where  made  should  be  enforced  unless  con- 
tract is  against  public  policy. 
Judgment    as    notice. 

Cited  in  Wagner  v.  Beadle.  82  Kan.  470,  108  Pac.  859,  as  to  actual  notice  not 
being  necessary  to  render  judgment  conclusive  as  against  subsequent  attack  on 
ground  of  fraud. 

25  L.  R.  A.   188,  ARMSTRONG  v.  BEST,  112  N.  C.  59,  34  Am.  St.  Rep.  473, 
17  S.  E.  14. 

Conflict  of   laws. 

Cited  in  Smith  v.  Ingram,  130  N.  C.  104,  61  L.  R.  A.  881,  40  S.  E.  984  (dis- 
tinguished in  dissenting  opinion,  p.  110,  61  L.  R.  A.  883),  holding  married 
woman's  contract  for  conveyance  of  land  in  another  state  governed  by  law 
where  land  situated;  Hanover  Nat.  Bank  v.  Howell,  118  N.  C.  274,  23  S.  E. 
1005,  holding  contract  of  married  woman  valid  when  made  can  only  be  enforced 
at  her  domicil  in  another  state  if  valid  in  that  state;  Brown  v.  Dalton,  105  Ky. 
672,  88  Am.  St.  Rep.  325,  49  S.  W.  443,  refusing  enforcement  of  wife's  agree- 
ment to  assume  purchase-money  note  of  husband,  in  consideration  of  convey- 
ance of  land  situated  in  another  state  where  contract  valid;  Robison  v.  Pease, 
28  Ind.  App.  611,  63  N.  E.  479,  holding  defense  of  coverture  under  law  of  forum 
not  available  as  defense  to  note  given  for  default  under  bond  enforceable  in  state 
where  made;  First  Nat.  Bank  v.  Shaw,  109  Tenn.  241,  59  L.  R.  A.  500,  97  Am. 
St.  Rep.  840,  70  S.  W.  807,  holding  note  signed  in  Tennessee  by  married  woman 
domiciled  with  husband  in  that  state,  but  payable  in  Ohio,  is  contract  of  latter 
state;  Young  v.  Hart,  101  Va.  484,  44  S.  E.  703,  holding  contract  of  married 
woman  valid  where  made  and  to  be  performed,  will  be  enforced  in  manner 
provided  by  local  laws;  Chicago,  B.  &  Q.  R.  Co.  v.  Gardiner,  51  Neb.  78,  70  N. 
W.  508,  holding  limitation  of  carrier's  liability  under  foreign  statute  unen- 
forceable when  against  public  policy;  National  Exch.  Bank  v.  Rook  Granite 
Co.  155  N.  C.  45,  70  S.  E.  1002,  holding  that  contract  of  non-resident  married 
woman  made  in  state  where  she  has  full  contractual  capacity  is  binding  here; 
Williamson  v.  Postal  Teleg.  Cable  Co.  151  N.  C.  229,  65  S.  E.  974,  holding  in 
respect  to  telegram  sent  from  another  state  stipulations  offensive  to  policy  of 
the  forum  would  not  be  enforced:  Holshouser  v.  Gold  Hill  Copper  Co.  138  N. 
C.  258,  70  L.R.A.  188,  50  S.  E.  650,  holding  statutory  preference  of  a  license  tai 
of  the  domicile  will  not  be  enforced  in  the  place  where  corporation's  assets  are 
if  contrary  to  policy  of  that  forum. 
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Cited  in  notes  (57  L.  R.  A.  514,  518)  on  conflict  of  laws  as  to  capacity  of 
married  woman  to  contract;  (26  L.R.A.(X.S.)  772)  on  same  point;  (46  Am. 
St.  Rep.  455)  on  asserting  against  married  woman  a  liability  valid  in 
state  where  created  but  not  in  foreign;  (85  Am.  St.  Rep.  570,  571)  on  conflict 
of  laws  as  to  rigbts  and  obligations  of  married  woman. 

Distinguished  in  State  v.  Wernwag,  116  N.  C.  1063,  28  L.  R.  A.  297,  47  Am. 
St.  Rep.  873,  21  S.  E.  683,  holding  dealer  delivering  meat  on  telephonic  mes- 
sage to  hotel  within  certain  area  afl'ected  by  ordinance  though  place  of  business 
outside,  liable  to  fine. 

Disapproved  in  International  Harvester  Co.  v.  McAdam,  142  Wis.  122,  26 
L.R.A.  (N.S.)  779,  124  N.  W.  1042,  bolding  married  woman's  accommodation 
note  if  valid  where  made  may  be  enforced  in  a  forum  where  it  would  be  invalid. 

25   L.   R.   A.   190,   LEVY  v.   WAITT,   10  C.   C.   A.  227,  21   U.   S.  App.   394,   61 

Fed.  1008. 
Exclusive    use    or   appropriation    of    trademark. 

Cited  in  Atwater  v.  Castner,  32  C.  C.  A.  79,  50  U.  S.  App.  394,  88  Fed.  643, 
upholding  preliminary  injunction  against  infringement  of  geographical  trade 
name  where  there  was  public  acquiescence  for  twenty  years  and  infringement 
enjoined  by  court  of  another  circuit;  Macmahan  Pharmacal  Co.  v.  Denver 
Chemical  Mfg.  Co.  51  C.  C.  A.  306,  113  Fed.  468,  holding  that  common-law  right 
to  exclusive  use  of  trademark  depends  upon  such  use  as  to  identify  .goods  in 
connection  with  which  it  is  used,  as  those  of  particular  manufacturer;  Burt  v. 
Tucker,  178  Mass.  501,  52  L.  R.  A.  115,  footnote  p.  112,  86  Am.  St.  Rep.  499, 
59  N.  E.  1111,  holding  that  use  of  trademark  may  be  resumed  as  against  another 
who  has  acquired  right  to  use  it  in  good  faith  in  interval  of  discontinuance; 
Heublein  v.  Adams,  125  Fed.  785,  holding  appropriation  of  word  "club"  applied 
to  cocktails  as  trade  name,  shown  by  use  that  was  long  continued,  notorious, 
and  universally  recognized;  Johnson  v.  Seabury,  69  N.  J.  Eq.  702,  61  Atl.  5, 
holding  Red  Cross  a  proper  trademark  where  it  had  come  to  mean  to  the  public 
the  usual  designation  of  the  article;  R.  J.  Reynolds  Tobacco  Co.  v.  Allen  Bros. 
Tobacco  Co.  151  Fed.  829,  on  marks  which  by  use  have  become  the  common 
designation  of  the  article;  Dietz  v.  Horton  Mfg.  Co.  96  C.  C.  A.  41,  170  Fed. 
869,  on  tentative  or  experimental  uses  of  trademarks  without  adoption  as  a 
distinguishing  mark. 

Cited  in  footnotes  to  American  Waltham  Watch  Co.  v.  United  States  Watch 
Co.  43  L.  R.  A.  826,  which  authorizes  injunction  against  deceptive  use  of  word 
"Waltham"  by  other  manufacturer  of  watches  at  same  place;  Pillsbury-Wash- 
burn  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  162,  which  authorizes  injunction 
against  use  of  geographical  name  on  flour  made  elsewhere  from  wheat  of  different 
grade;  Hoyt  v.  J.  T.  Lovett  Co.  31  L.  R.  A.  44,  which  denies  right  to  appro- 
priate words  "Green  Mountain"  as  trademark. 

Cited  in  notes  (2  L.R.A. (N.S.)  966)  on  acquisition  of  trade  name  in  restrict- 
ed locality  notwithstanding  use  in  other  places;  35  L.R.A. (N.S.)  253,  255,  257) 
on  territorial  extent  of  right  in  trademark  or  name  used  in  limited  locality; 
(45  L.  ed.  U.  S.  64)  on  laches  or  abandonment  of  trademark  as  defense. 

25  L.  R.  A.  193,  MILLBRAE  CO.  T.  TAYLOR   (Cal.)    37  Pac.  235. 

25  L.  R.  A.  198,  PALTROVITCH  v.  PHCENIX  INS.  CO.  143  N.  Y.  73,  60  N.  Y. 
S.  R.   462,  37   N.   E.   639. 

Notice    Ol     loss     under     policy. 

Cited  in  Matthews  v.  American  Cent.  Ins.  Co.  154  N.  Y.  457,  39  L.  R.  A.  436, 
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61  Am.  St.  Rep.  627,  48  N.  E.  751,  holding  policy  not  void  because  of  delay  in 
notice  of  loss  where  fire  occurred  after  death  of  insured  and  before  appointment 
of  administrator;  Solomon  v.  Continental  F.  Ins.  Co.  160  N.  Y.  602,  46  L.  R.  A. 
685,  73  Am.  St.  Rep.  707,  55  N.  E.  279,  holding  service  of  notice  of  loss  within 
reasonable  time,  if  sent  three  days  after  actual  knowledge  by  insured,  though 
fifty  days  after  fire;  Smaldone  v.  Insurance  Co.  of  N.  A.  15  App.  Div.  234,  44 
N.  Y.  Supp.  201,  holding  insurance  company  estopped  to  deny  liability  when 
insured  misled  by  agent  as  to  procedure  to  prove  loss;  Partridge  v.  Milwaukee 
Mechanics'  Ins.  Co.  13  App.  Div.  526,  43  N.  Y.  Supp.  632,  holding  policy  not 
canceled  where  local  agent  without  returning  premium  sent  to  insured  other 
policies  to  take  its  place,  who  received  them  day  after  fire;  Messmer  v.  Niagara 
F.  Ins.  Co.  24  App.  Div.  246,  48  1ST.  Y.  Supp.  478,  holding  question  of  waiver  of 
condition  as  to  proof  of  loss  should  be  submitted  to  jury  when  informal  proof 
retained  without  objection;  Davis  v.  Grand  Rapids  F.  Ins.  Co.  15  Misc.  265,  36 
N.  Y.  Supp.  791,  holding  retention  by  company  of  proofs  of  loss  for  nearly  a 
month  without  objection  waiver  of  defects;  Porter  v.  Traders'  Ins.  Co.  164 
N.  Y.  510,  52  L.  R.  A.  429,  58  N.  E.  641,  holding  conditions  and  formalities  for 
ascertaining  extent  of  loss  under  policy,  after  loss  has  occurred,  construed  lib- 
erally in  favor  of  insured;  Peele  v.  Provident  Fund  Soc.  147  Ind.  552,  44  N.  E. 
661,  holding  notice  by  beneficiary  within  five  days  after  coroner's  finding  of  acci- 
dental death,  though  sixteen  days  after  death,  in  time;  Whalen  v.  Western 
Assur.  Co.  107  C.  C.  A.  590,  185  Fed.  493,  holding  that  notice  given  about  one 
month  after  canal  boat  sank  was  not  "prompt''  within  meaning  of  policy  of 
insurance. 

Distinguished  in  St.  Paul  Fire  &  M.  Ins.  Co.  v.  Mittendorf,  24  Okla.  655,  28 
L.R.A.  (N.S.)  654,  104  Pac.  354,  holding  provision  for  proof  of  loss  under  oath 
meant  oath  of  insured  and  oath  of  others  was  not  a  substantial  compliance  with 
the  provision. 

25  L.  R.  A.  200,  ANDERSON  v.  GILL,  79  Md.   312,  47  Am.   St.  Rep.   402,  29 

Atl.   527. 
Viability   of   collecting-   bank   to   customer. 

Approved  in  Noble  v.  Doughten.  72  Kan.  351.  3  L.R.A.  (N.S.)  1176.  83  Pac. 
1048,  holding  indorsee  who  takes  another  check  on  presentment  in  lieu  of  cash 
does  so  at  his  own  risk  and  must  show  due  diligence  to  charge  prior  parties 
also  citing  annotation  on  this  point. 

Cited  in  Kershaw  v.  Ladd,  34  Or.  381,  44  L.  R.  A.  239,  56  Pac.  402,  holding 
receiving  bank  sending  check  same  day  by  mail  to  drawee  bank  not  negligent; 
Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  592,  82  Am.  St.  Rep.  95,  25  So.  499, 
holding  reasonable  time  to  present  check  on  bank  in  same  place  when  it  is 
drawn  is  till  close  of  banking  house  in  next  secular  day;  Morris  v.  Eufaula  Nat. 
Bank,  122  Ala.  591,  82  Am.  St.  Rep.  95,  25  So.  499,  holding  loss,  brought  about 
by  failure  of  bank  on  which  check  drawn,  falls  on  drawer  of  check,  and  not  on 
collecting  bank  receiving  it  in  payment  of  draft  against  accepting  debtor; 
Comer  v.  Dufour,  95  Ga.  379,  30  L.  R.  A.  302,  footnote  p.  300,  51  Am.  St.  Rep. 
89,  22  S.  E.  543,  holding  first  presentment  of  check  for  payment  fixes  rights  of 
parties,  and  holder  accepts  check  of  drawee  in  lieu  of  money  at  his  peril;  Kirk- 
ham  v.  Bank  of  America,  26  App.  Div.  121,  49  N.  Y.  Supp.  767,  holding  collect- 
ing bank  bound  to  return  draft  to  customer  properly  protested,  or  to  pay  him 
the  money. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Buckhannon  Bank,  27  L.  R.  A.  332, 
which  denies  liability  to  drawer  of  worthless  check  by  taking  substituted  check 
from  drawee  which  is  not  presented  with  due  diligence;  Edminsten  v.  Herpel- 
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sheimer,  59  L.  R.  A.  934,  which  requires  check  to  be  presented  not  later  than 
day  after  receipt  to  hold  drawer;  Pepperday  v.  Citizens'  Nat.  Bank,  39  L.  R.  A. 
529,  which  holds  bank  taking  check  on  sale  of  stock  for  principal  and  crediting 
him  with  its  amount  liable  if  check  proves  worthless. 

Cited  in  notes  (3  L.R.A.  (N.S.)  1168,  1170)  on  diligence  required  in  collect- 
ing check  taken  by  collecting  bank;  (10  L.R.A. (N.S.)  512,  541)  on  effect  of 
transfer,  without  indorsement,  of  worthless  check,  or  note  of  third  person. 

Distinguished  in  Manitoba  Mortg.  &  Invest.  Co.  v.  Weiss,  18  S.  D.  464,  112 
Am.  St.  Rep.  799,  101  N.  W.  37,  5  Ann.  Cas.  858,  holding  negligence  in  not  pre- 
senting check  on  day  following  its  receipt  makes  it  an  absolute  payment. 

25  L.  R.  A.  207;   KOFKA  v.  ROSICKY,  41  Neb.  328,  43  Am.  St.  Rep.  685,  59 
N.  W.  788. 

tlM, 

Specific  performance  of  oral  contract  to  convey  or  contract  to  devise. 

Followed  in  Harrison  v.  Harrison,  80  Neb.  106,  113  N.  W.  1042,  holding 
clearly  proven  oral  agreement  to  devise  enforceable  when  so  far  executed  that 
fraud  would  result  if  not  fulfilled;  Pemberton  v.  Pemberton,  76  Neb.  673,  107 
N.  W.  996,  holding  a  written  promise  to  adopt  which  is  void  under  statute 
may  at  death  of  promisor  be  specifically  enforced;  Stanton  v.  Driffkorn,  83 
Neb.  45,  118  N.  W.  1092,  denying  specific  enforcement  where  one  of  the  parties 
concealed  his  interest  in  the  purchase  and  failed  to  show  entire  good  faith; 
Hespin  v.  Wendelm,  85  Neb.  178,  122  N.  W.  852,  holding  specific  performance 
proper  in  favor  of  a  stepson  who  on  the  faith  of  a  promise  of  property  and  an 
equal  share  with  children  lived  with  decedent  during  minority. 

Cited  in  McCabe  v.  Healy,  138  Cal.  86,  70  Pac.  1008,  enforcing  trust  against 
heirs  of  one  persuading  nephew  to  take  charge  of  his  business  in  consideration 
of  promise  to  will  him  property;  Wilson  v.  Heath,  23  Misc.  718,  53  N.  Y.  Supp. 
166,  holding  oral  promise  to  will  all  property  to  one  consenting  to  be  as  daughter 
to  promisor,  if  fully  performed  by  promisee,  enforceable  against  promisor's 
estate;  Svanburg  v.  Fosseen,  75  Minn.  361,  43  L.  R.  A.  431,  74  Am.  St.  Rep.  490, 
78  N.  W.  4,  decreeing  specific  performance  of  oral  contract  for  conveyance  of 
real  estate  in  consideration  of  service  not  measurable  in  money;  Owens  v. 
McNally,  113  Cal.  449,  33  L.  R.  A.  372,  footnote  p.  369,  45  Pac.  710,  refusing 
specific  performance  of  contract  between  uncle  and  niece  to  leave  her  all  his 
property  at  death,  when  promisor  subsequently  married  woman  who  was  igno- 
rant of  contract;  Lothrop  v.  Marble,  12  S.  D.  515,  76  Am.  St.  Rep.  626,  81  N.  W. 
885,  enforcing  agreement  against  estate  of  one  promising  to  convey  real  estate 
in  consideration  of  care  during  life,  while  suffering  from  disease;  Lucas  v. 
Lucas,  64  Neb.  192,  89  N.  W.  769,  decreeing  specific  performance  where  com- 
plete conveyance  refused  on  account  of  misrepresentation  as  to  account  trans- 
ferred by  vendee  as  consideration;  Davies  v.  Cheadle,  31  Wash.  173,  71  Pac. 
728,  quieting  title  in  promisee  in  possession  of  land  under  testamentary  oral 
agreement  to  will  same,  in  consideration  of  services  afterwards  performed  by 
promisee;  Teske  v.  Dittberner,  65  Neb.  169,  101  Am.  St.  Rep.  614,  91  N.  W. 
181,  charging  grantee  of  promisor,  under  conveyance  in  violation  of  testamentary 
oral  agreement,  with  trust  in  favor  of  promisee;  Brown  v.  Webster,  90  Neb. 
603,  37  L.R.A. (N.S.)  1201,  134  N.  W.  185,  holding  that  oral  agreement  between 
husband  and  wife  having  separate  estates,  that  upon  predecease  of  either  sur- 
vivor shall  become  owner  of  all  estate,  may  be  specifically  enforced  where  they 
made  reciprocal  wills,  but  one  afterwards  made  another  will;  Shold  v.  Van 
Treeck,  88  Neb.  81,  128  N.  W.  1134,  upholding  decree  requiring  specific  perform- 
ance of  oral  contract  to  convey  land;  O'Connor  v.  Waters,  88  Neb.  229,  129  N. 
W.  261,  holding  that  oral  contract  by  father  with  son,  after  latter'*  majority, 
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that  former  would  convey  certain  tract  of  land  to  son  if  he  would  remain  with 
parents  and  care  for  them  will  be  specifically  enforced,  where  son  performed 
conditions;  Rice  v.  Lincoln  &  N.  W.  R.  Co.  88  Neb.  315,  129  N.  W.  425,  hold- 
ing that  contract  made  to  sell  land  to  railroad  for  railroad  use  will  be  enforced 
unless  inequitable;  Stewart  v.  Smith,  6  Cal.  App.  156,  91  Pac.  667,  holding  an 
agreement  to  leave  real  and  personal  estate  to  children  who  owned  it  on  con- 
sideration that  they  turn  it  over  to  decedent,  their  mother,  to  use  during  her 
life  was  specifically  enforceable;  Waters  v.  Cline,  121  Ky.  618,  123  Am.  St. 
Rep.  215,  85  S.  W.  209,  holding  an  adopted  child  might  recover  the  equivalent 
value  of  lands  which  under  oral  contract  of  adoption  were  to  be  devised  but 
were  not  devised;  Spencer  v.  Spencer,  25  R.  I.  242,  55  Atl.  637,  holding  con- 
tract to  devise  need  not  be  in  writing  if  performed  on  one  side;  Jordan  v.  Abney, 
97  Tex.  303,  78  S.  W.  486,  holding  that  contracts  to  leave  property,  if  certain 
and  not  offensive  to  statute,  are  enforceable,  but  withholding  opinion  whether  a 
bare  contract  to  adopt  may  be  enforced;  Teske  v.  Dittberner,  70  Neb.  546,  113 
Am.  St.  Rep.  802,  98  N.  W.  57,  on  prevention  of  fraud  as  the  basis  of  enforce- 
ment of  oral  executed  agreements  to  devise;  Anderson  v.  Anderson,  75  Kan.  126, 
9  L.R.A.(N.S.)  233,  88  Pac.  743,  on  the  impracticability  of  redress  in  damages 
and  the  part  execution  removing  the  contract  from  the  statute  of  frauds,  as  the 
basis  of  equitable  relief  upon  contracts  by  parol  to  make  devise;  Strang  v.  Hall, 
131  Iowa,  596,  106  N.  W.  631,  on  the  taker  of  land  as  to  which  a  partly  exe- 
cuted contract  to  devise  was  outstanding,  as  a  trustee  for  the  person  entitled 
to  the  ultimate  devise;  Laird  v.  Vila,  93  Minn.  52,  106  Am.  St.  Rep.  420,  100 
N.  W.  656,  holding  that  wife  who  took  under  void  agreement  with  husband  to 
devise  to  her  and  she  in  turn  to  complainant  children  coukl  not  urge  that  her 
agreement  was  void,  but  held  as  trustee  ex  maleficio;  Chehak  v.  Battles,  133 
Iowa,  110,  8  L.R.A.(N.S.)  1133,  110  N.  W.  330,  12  Ann.  Cas.  140,  on  the  effect  of 
a  contract  to  adopt  as  giving  contractual  rights  in  property  which  equity  will 
establish;  Starnes  v.  Hatcher,  121  Tenn.  343,  117  S.  W.  219,  holding  the  exclu- 
siveness  of  the  statutory  mode  of  adoption  is  no  objection  to  the  enforcement 
of  the  promise  to  devise,  they  being  distinct;  Koslowski  v.  Newman,  74  Neb. 
708,  3  L.R.A.  (N.S.)  707,  105  N.  W.  295,  holding  that  one  having  possession  of 
property  of  decedent  in  virtue  of  contract  to  leave  it  to  him  need  not  turn  it 
over  to  the  administrator  and  then  claim  it  by  legal  proceedings. 

Cited  in  footnotes  to  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes 
specific  performance  of  oral  contract  to  convey  land  to  son  for  taking  care  of 
father  for  life,  as  fully  performed  by  son  as  possible,  though  father  moved  away 
before  death;  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specifically, 
enforceable  executed  oral  contract  to  give  entire  property  for  support  during 
life  and  burial  after  death;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R. 
Co.  35  L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided 
for  as  condition  of  specific  performance  of  contract. 

Cited  in  notes  (102  Am.  St.  Rep.  241)  on  contract  for  sale  of  land  within 
statute  of  frauds;  (128  Am.  St.  Rep.  386)  on  refusal  of  specific  performance 
of  valid  contract  for  other  reason  than  that  property  is  of  a  particular  class. 

Distinguished  in  Ferguson  v.  Herr,  64  Neb.  657,  90  N.  W.  625,  holding  where 
agreement  of  adoption  made,  right  of  adopted  child  to  inherit  dependent  upon 
terms  of  contract;  Weeks  v.  Lund,  69  N.  H.  83,  45  Atl.  249,  holding  perform- 
ance by  stranger  of  services  susceptible  of  pecuniary  estimation,  in  considera- 
tion of  oral  agreement  to  convey,  not  sufficient  to  take  case  out  of  statute  of 
frauds;  Ferguson  v.  Herr,  64  Neb.  657,  98  N.  W.  625,  holding  that  iu  a  statu- 
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tory  adoption  no  rights   of   inheritance   are   created  except  by   the  inclusion  of 
the  statutory  provision  that  such  rights  are  given. 

—  Sufficiency   of   promise. 

Cited  in  Best  v.  Gralapp,  69  Neb.  813,  96  N.  W.  641,  5  Ann.  Cas.  491,  hold- 
ing an  agreement  that  one  should  "receive"  property  on  consideration  that  he 
would  live  with  and  care  for  promisor,  when  performed  on  promisee's  part,  is 
sufficient;  Teske  v.  Dittberner,  70  Neb.  546,  113  Am.  St.  Rep.  802,  98  N.  W.  57, 
holding  that  oral  promise  that  promisee  shall  receive  the  property  at  promisor's 
death  is  sufficient  but  that  a  homestead  is  by  statute  not  subject  to  alienation 
in  this  manner. 

—  Proof   of   contract. 

Followed  in  Peterson  v.  Bauer,  76  Neb.  657,  107  N.  W.  993,  111  N.  W.  361 
holding  that  the  proof  of  an  oral  agreement  must  be  clear  and  satisfactory, 
making  due  allowance  for  lapses  of  memory  during  the  course  of  years. 

Cited  in  Peterson  v.  Bauer,  83  Neb.  416,  119  N.  W.  764,  holding  on  direct 
evidence  of  plaintiff  corroborated  by  other  matters  the  making  of  the  contract 
was  sufficiently  proved  to  be  specifically  enforced. 

25   L.   R.  A.   215,  HEINBOKEL  v.   NATIONAL  SAV.   LOAN  &  BLDG.   ASSO. 

58  Minn.  340,  49  Am.  St.  Rep.  519,  59  N.  W.  1050. 
Building    and    loa-n    associations;    rights    of    withdrawing?    member. 

Followed  in  Hoyt  v.  Interocean  Bldg.  Asso.  58  Minn.  345,  60  N.  W.  678, 
without  discussion. 

Cited  in  Musial  v.  Kosciuszko  Bldg.  &  L.  Asso.  80  111.  App.  466;  Engelhardt 
v.  Fifth  Ward  Permanent  Dime  Sav.  &  L.  Asso.  148  N.  Y.  288,  35  L.  R.  A.  303, 
42  N.  E.  710;  Pawlick  v.  Homestead  Loan  Asso.  15  Misc.  431,  37  N.  Y.  Supp. 
164;  Domestic  Bldg.  Asso.  v.  Jourdain,  110  111.  App.  200,  —  holding  withdrawing 
member  of  loan  association  cannot  bring  action  until  funds  in  treasury  appli- 
cable to  payment  of  his  claim;  Daley  v.  People's  Bldg.  Loan  &  Sav.  Asso.  172 
Mass.  536,  52  N.  E.  1090,  holding  provision  of  building  association  that  share- 
holder entitled  to  receive  par  value  of  shares  binds  corporation  only  to  extent 
of  funds  accumulated  for  that  purpose;  Denison  v.  Alpena  Loan  &  Bldg.  Asso. 
117  Mich.  103,  75  N.  W.  300,  liability  of  withdrawing  member  for  embezzlement 
by  secretary  cannot  be  litigated  in  action  by  member  for  amount  due  if  neces- 
sary conditions  exist  for  payment  upon  withdrawal  notices;  Andrews  v.  Roanoke 
Bldg.  Asso.  &  Invest  Co.  98  Va.  455,  49  L.  R.  A.  660,  36  S.  E.  531,  holding 
statute  of  limitations  does  not  run  against  withdrawing  member  of  building 
association  until  fund  accumulated  sufficient  to  meet  his  demands;  Fitzgerald 
v.  State  Mut.  Bldg.  &  L.  Asso.  76  N.  J.  Eq.  141,  139  Am.  St.  Rep.  743,  79  Atl. 
454.  holding  that  members  of  building  and  loan  association  cannot  withdraw  unless 
right  is  given  by  by-laws  or  statute,  and  if  such  right  is  given  it  will  be  restricted 
to  terms  of  by-law  or  statute;  Colin  v.  Wellford,  102  Va.  585,  102  Am.  St.  Rep. 
859,  46  S.  E.  780,  holding  a  withdrawing  member  of  an  insolvent  building  as- 
sociation, though  fact  of  insolvency  are  not  notorious  and  no  legal  steps  have 
been  taken  in  insolvency,  cannot  by  withdrawing  become  a  creditor  of  the 
association;  Ft.  Smith  Bldg.  Asso.  v.  Cohn,  75  Ark.  503,  87  S.  W.  1172;  Tilling- 
hast  v.  United  States  Sav.  &  Loan  Co.  99  Minn.  68,  108  N.  W.  472,— holding 
he  is  only  entitled  to  share  pro  rata  with  other  stockholders  in  the  assets  al- 
though he  held  notes  of  the  association  for  supposed  value  of  his  stock;  Miers 
v.  Columbia  Mut.  Bldg.  &  L.  Asso.  157  Fed.  941,  holding  a  withdrawing  member 
by  giving  notice  of  withdrawal  some  time  before  appointment  of  receiver  gained 
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no  superior  rights  to  other  members — there  being  no  funds  available  to  pay  his 
claim. 

Cited  in  note  (35  L.  R.  A.  301)   on  withdrawal  from  building  and  loan  associa- 
tions. 
Association's    right    to    alter    by-laws. 

Cited  in  Stilwell  v.  People's  Bldg.  Loan  &  Sav.  Asso.  19  Utah,  267,  57  Pac. 
14,  holding  membership  in  loan  association  subject  to  association's  right  to 
alter  by-laws;  Eastern  Bldg.  &  L.  Asso.  v.  Snyder,  98  Va.  719,  37  S.  E.  298, 
holding  building  association  may  pass  by-laws  affecting  remedies  of  its  members 
after  they  have  become  members. 
Members  of  association  as  creditors. 

Cited  in  Cook  v.  Emmet  Perpetual  &  Mut.  Bldg.  Asso.  90  Md.  291,  44  Atl. 
1022,  holding  general  creditors  of  loan  association  entitled  to  priority  over  with- 
drawing members  in  distribution  of  assets;  Rabbitt  v.  Wilcoxen,  103  Iowa,  40, 
38  L.  R.  A.  186,  64  Am.  St.  Rep.  152,  72  N.  W.  306,  holding  shareholder  of 
insolvent  company  giving  notice  of  withdrawal,  after  withdrawal  of  entire  amount 
permitted  by  by-laws,  entitled  to  share  only  as  general  creditors;  Re  Youth's 
Temple  of  Honor,  73  Minn.  325,  76  N.  W.  59,  holding  members  of  an  endow- 
ment association  undergoing  dissolution  are  not  creditors  thereof. 
Allegations  necessary  in  actions  by  withdrawing  member. 

Cited  in  Huntington  County  Loan  &  Sav.  Asso.  v.  Emerick,  23  Ind.  App.  181, 
55  N.  E.  106,  holding  unnecessary,  allegations  of  funds  sufficient  to  meet  claim 
of  member;  Stilwell  v.  People's  Bldg.  Loan  &  Sav.  Asso.  19  Utah,  269,  57  Pac. 
14,  holding  withdrawing  member,  in  action  against  loan  association,  must 
allege  and  prove  fund  applicable  to  payment  of  his  debt. 

25  L.  R.  A.  217,  LINN  v.  CHAMBERSBURG,  160  Pa.  511,  28  Atl.  842. 
Power   of   municipality    to   maintain    public   service    plants. 

Cited  in  Mealey  v.  Hagerstown,  92  Md.  754,  48  Atl.  746,  and  Jacksonville 
Electric  Light  Co.  v.  Jacksonville,  36  Fla.  267,  30  L.  R.  A.  544,  footnote  p. 
540,  51  Am.  St.  Rep.  24,  18  So.  677,  holding  city  authorized  to  erect  electric 
lighting  plant  for  public  and  private  use;  O'Brien  v.  Erie  City,  20  Pa.  Co.  Ct. 
342,  7  Pa.  Dist.  R.  491,  holding  municipality  may  build  conduit  for  electric 
wires;  Mayo  v.  Washington,  122  N.  C.  24,  40  L.  R.  A.  169,  footnote  p.  163, 
29  S.  E.  343  (dissenting  opinion),  majority  holding  that  municipality  cannot 
issue  bonds  for  electric  light  plant  without  legislative  authority;  Cary  v. 
Blodgett,  10  Cal.  App.  467,  102  Pac.  668,  holding  that  the  grant  of  power  to 
construct  a  water  or  light  plant  included  the  right  to  supply  the  citizens  with 
water  or  light  for  their  private  use. 

Cited  in  footnotes  to  Mitchell  v.  Negaunee,  38  L.R.A.  157,  which  sustains 
right  of  city  to  own  electric  light  plant  to  furnish  light  to  citizens;  Fawcett  v. 
Mt.  Airy,  63  L.R.A.  870,  which  upholds  power  of  municipality  to  procure  a 
plant  for  lighting  its  streets. 

Cited  in  note   (15  L.R.A.  (N.S.)   712)   on  power  of  municipality  to  own  electric 
light  plant. 
Limitations   npon   municipal   indebtedness. 

Cited  in  Gaston  v.  Meadville  Schools,  5  Pa.  Dist.  R.  550,  18  Pa.  Co.  Ct.  267, 
holding  one  claiming  municipal  indebtedness  beyond  constitutional  limit  must 
show  it. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall  for 
which  yearly  rent  to  be  paid,  with  option  to  purchase;  Saleno  v.  \eosho,  27 
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L.  R.  A.  769,  which  holds  contract  by  city  to  pay  fixed  price  annually  for  water 
supply  not  a  debt  for  aggregate  amount;  Kelly  v.  Minneapolis,  30  L.  R.  A. 
281,  which  requires  deduction  of  amount  of  sinking  fund  from  total  apparent  debt 
to  ascertain  actual  debt;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  holds  limita- 
tion of  city  indebtedness  not  violated  by  contract  to  pay  annual  sum  for  term 
of  years  if  annual  sum  within  limit;  Indianapolis  v.  Wann,  31  L.  R.  A.  743, 
which  holds  contract  for  street  lights  for  five  years  payable  monthly  void;  Ram- 
sey v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation  beyond  revenue  for 
year  created  by  ordinance  obligating  city  to  raise  each  year  $1,000  to  maintain 
library  if  it  should  be  donated  to  city. 

25  L.  R.  A.  222,  WILLIAMSON  v.  JONES,  39  W.  Va.  231,   19  S.  E.  436. 
Life  tenant's  rights  in  minerals,  etc. 

Cited  in  Williamson  v.  Jones,  43  W.  Va.  565,  38  L.  R.  A.  697,  footnote  p. 
694,  64  Am.  St.  Rep.  891,  27  S.  E.  410,  holding  life  tenant  has  no  right  to 
extract  oil  from  land;  Koen  v.  Bartlett,  41  W.  Va.  566,  31  L.  R.  A.  130,  footnote 
p.  128,  56  Am.  St.  Rep.  884,  23  S.  E.  664,  holding  tenant  of  life  estate  has  right 
to  full  enjoyment  of  land  including  oil  and  gas  mines  already  opened  or  opened 
during  life  estate;  Hook  v.  Garfield  Coal  Co.  112  Iowa,  219,  83  N.  W.  963, 
holding  that  cotenant  cannot  use  or  sell  coal  found  under  entire  tract  where 
vein  has  not  been  already  opened;  Carter  v.  Tyler  County  Court,  45  W.  Va. 
810,  43  L.  R.  A.  726,  footnote  p.  725,  32  S.  E.  216,  holding  prospective  product 
of  oil  well  cannot  be  taxed  to  lessee  as  personal  property;  Higgins  Oil  &  Fuel 
Co.  v.  Snow.  51  C.  C.  A.  271,  113  Fed.  437,  holding  dowress  in  oil  lands  not 
bound  by  judgment  in  action  to  which  she  was  not  made  party;  Higgins  Oil 
&  Fuel  Co.  v.  Snow,  51  C.  C.  A.  275,  113  Fed.  433,  holding  life  tenant  can  work 
mines  when  already  opened,  but  cannot  open  them ;  Wilson  v.  Youst,  43  W.  Va. 
839,  39  L.  R.  A.  296,  28  S.  E.  781,  holding  court  can  direct  sale  of  oil  under- 
lying land  in  possession  of  life  tenant  and  apportion  royalty  among  parties 
interested:  Williamson  v.  Jones,  43  W.  Va.  580.  38  L.  R.  A.  697,  64  Am.  St. 
Rep.  891,  27  S.  E.  410,  holding  equity  has  jurisdiction  of  suit  by  remainder 
man  to  enjoin  removal  of  oil  by  life  tenant;  Haskell  v.  Button,  53  W.  Va.  222, 
44  S.  E.  533  (dissenting  opinion),  majority  holding  equity  will  enjoin  lessee 
from  drilling  wells  and  taking  oil  under  void  lease  by  widow. 

Cited  in  footnotes  to  Marshall  v.  Mellon,  35  L.  R.  A.  816,  which  holds  life 
tenant's  right  to  operate  for  oil  and  gas  limited  to  operations  begun  before  life 
tenancy  accrued;  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  denies  right  of 
owners  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal;  Swayne  v.  Lone  Acre  Oil  Co.  69  L.R.A.  986,  which  denies  right  of  one 
entitled  to  undivided  life  estate  as  surviving  husband  or  wife  to  demand  abso- 
lutely any  part  of  production  of  oil  wells  subsequently  opened  by  remainder- 
men. 

Cited  in  note    (9  Eng.  Rul.  Cas.  495)    on  right  to  restrain  life  tenant  from 
committing  wanton  or  malicious  destruction. 
When   oil  and  gas  part   of  realty. 

Cited  in  Wilson  v.  Youst,  43  W.  Va.  835,  39  L.  R.  A.  296,  28  S.  E.  781,  and 
Haskell  v.  Sutton,  53  W.  Va.  215,  44  S.  E.  533,  holding  oil  in  crevices  of  rock 
is  part  of  realty;  Bettman  v.  Harness,  42  W.  Va.  438,  36  L.  R,  A.  569,  footnote 
p.  566,  26  S.  E.  271,  enjoining  unlawful  extraction  of  oil  or  gas  from  land,  they 
being  part  of  land;  Lawson  v.  Kirchner,  50  W.  Va.  347,  40  S.  E.  344,  holding 
lease  of  infant's  land  for  oil  and  gas  purposes  is  conditional  contingent  sale  of 
oil  and  gas  in  place;  Murray  v.  Allred,  100  Tenn.  115,  39  L.  R.  A.  252,  footnote 
p.  249,  66  Am.  St.  Rep.  740,  43  S.  W.  355,  holding  oil  a  mineral  in  reservation 
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in  deed  of  "all  mines,  minerals  and  metals  in  and  under  the  land;"  Kansas 
Natural  Gas  Co.  v.  Haskell,  172  Fed.  563,  on  the  nature  of  property  in  natural 
gas  or  petroleum  in  place  and  denying  the  power  of  a  state  to  forbid  the  trans- 
portation of  such  substances  for  use  beyond  the  state  limits:  Wagner  v.  Mallory, 
41  App.  Div.  129,  58  X.  Y.  Supp.  526,  holding  oil  lease  for  a  term  is  an  incorpo- 
real right  disconnected  from  the  land  and  therefore  not  covered  by  a  conveyance  of 
"lands  and  premises;"  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  621,  6 
L.R.A. (N.S.)  637,  53  S.  E.  928.  holding  a  coal  lease  with  privilege  of  renewal 
till  all  the  merchantable  coal  should  be  worked  out  was  a  chattel  interest  in 
land,  the  coal  in  place  remaining  till  mined  a  part  of  the  land;  Isom  v.  Rex 
Crude  Oil  Co.  147  Cal.  661,  82  Pac.  317,  holding  an  ordinary  lease  gave  no  right 
to  take  oil  from  the  soil;  People  ex  rel.  Carrell  v.  Bell,  237  111.  337,  19  L.R.A. 
(N.  S.)  748,  86  N.  E.  593,  15  Ann.  Gas.  511,  on  the  mineral  character  of  pe- 
troleum, and  holding  an  oil  lease  taxable  as  mining  leases;  Rymer  v.  South 
Penn  Oil  Co.  54  W.  Va.  536,  46  S.  E.  559,  on  oil  or  gas  in  place  as  part  of  the 
realty;  Backer  v.  Penn  Lubricating  Co.  89  C.  C.  A.  419,  162  Fed.  632,  note,  on 
property  in  oil  in  place. 

Cited  in  footnotes  to  Kelley  v.  Ohio  Oil  Co.  39  L.  R.  A.  765,  which  sustains 
right  to  drill  oil  well  on  own  land  near  line  of  other  person  whose  oil  drawn 
out;  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A.  566,  which  holds 
right  to  produce  and  take  oil  not  vested  in  lessees  by  mere  drilling  of  well  and 
discovery  of  oil;  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co. 
50  L.  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas  to  injury  of 
other  persons  having  wells  supplied  from  same  reservoir;  Hicks  v.  American 
Natural  Gas  Co.  65  L.R.A.  209,  which  holds  ejectment  instead  of  injunction 
appropriate  remedy  for  ousting  from  possession  one  who  has  drilled  a  well  and 
is  proceeding  to  drill  others  under  oil  and  gas  lease  alleged  to  be  invalid. 

Cited  in  notes   (33  L.R.A.  847)  on  liability  for  rent  on  oil  and  gas  lease;    (140 
Am.  St.  Rep.  952)   on  nature  of  surface  and  mineral  estates  when  severed;    (44 
L.  ed.  U.  S.  729)  on  property  in  petroleum  oil  or  gas. 
Use   of  ex   parte  affidavits. 

Cited  in  Shinn  v.  Board  of  Education,  39  W.  Va.  509,  20  S.  E.  604,  discussing 
use  of  ex  parte  affidavits  read  without  notice. 
Jurisdiction  of  equity  as  to  oil  leases. 

Cited  in  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  536,  64  S.  E.  836,  holding 
equity  had  jurisdiction  where  it  was  urged  that  an  oil  lease  had  been  forfeited 
and  eviction  attempted  by  the  lessor. 
Ratification  of  -voidable  judicial   sales. 

Cited  in  Dunfee  v.  Childs,  59  W.  Va.  253,  53  S.  E.  209,  holding  that  delay  in 
attacking  a  title  originating  in  judicial  sale  while  recognizing  the  title  and  per- 
mitting expenditure  of  money  by  claimants  under  it  works  an  estoppel;  Rhea  v. 
Shields,  103  Va.  312.  49  S.  E.  70,  holding  remaindermen  estopped  by  having  assent- 
ed after  attaining  majority  to  judicial  proceedings  begun  while  they  were  infants 
and  culminating  in  a  judicial  sale. 
Estoppel  by  conduct. 

Cited  in  Mylius  v.  Koontz,  69  W.  Va.  625,  73  S.  E.  319,  holding  that  where  one 
by  word  or  conduct  intentionally  causes  another  to  believe  in  existence  of  certain 
state  of  things  and  such  other  acts  thereon,  former  will  be  estopped  from  denying 
existence  of  such  state  of  things. 

25  L.  R.  A.  238,  NOBLE  v.  MITCHELL,  100  Ala.  519,  14  So.  581. 
Divisibility    of    statute    partly    unconstitutional. 

Affirmed  in  Noble  v.  Mitchell,  164  U.  S.  369,  41  L.  ed.  473,  17  Sup.  Ct.  Rep. 


1355  L.  R.  A.  CASES  AS  AUTHORITIES.  [25  L.R.A.  243 

110,  holding  decision  of  state  court  that  unconstitutional  provisions  of  statute 
are    separable,    is    binding. 

Cited  in  Spigener  v.  Rives,  104  Ala.  438,  16  So.  74,  per  Coleman,  J.,  dissenting, 
holding  constitutionality  of  particular  sections  of  statute  will  not  be  determined, 
when  separable  from  sections  on  which  case  based. 
Actions  aiiJi  iiiNl   insurance  agents. 

Cited  in  Adler- Weinberger  S.  S.  Co.  v.  Rothschild,  123  Fed.  149,  holding  com- 
pliance with  provisions  of  policy  as  to  proofs  of  loss  not  condition  to  right  of 
action  against  agent  acting  for  unlicensed  company;  Webster  v.  Ferguson,  94 
Minn.  93,  102  N.  W.  213  (dissenting  opinion),  on  statutory  liability  of  agents  of 
foreign  insurance  companies. 

Cited  in  footnotes  to  Com.  v.  Reincehl,  25  L.  R.  A.  247,  which  holds  Guarantee 
Lloyds  not  a  ''company"  within  provision  as  to  acting  as  agent  for  foreign 
company;  State  v.  Stone,  25  L.  R.  A.  243,  which  holds  agents  of  individuals 
within  provison  as  to  acting  as  insurance  agent  for  principal  without  certificate 
of  permission  to  do  business. 

Cited  in  note  (107  Am.  St.  Rep.  124)  on  who  are  insurance  agents. 
Regulation  of  insurance. 

Cited  in  Hoadley  v.  Purifoy,  107  Ala.  290,  30  L.  R.  A.  353,  footnote  p.  351, 
18  So.  220,  refusing  mandamus  to  compel  issuance  of  license  to  unincorporated 
foreign  insurance  company;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21, 
55  L.  R.  A.  200,  42  Atl.  1063,  holding  valid  a  "Lloyds"  contract  of  insurance; 
Daggs  v.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A.  229,  38  S.  W.  85,  holding 
valid,  statute  requiring  payment  of  full  amount  of  insurance  on  total  loss;  State 
ex  rel.  Western  Tie  &  Lumber  Co.  v.  Pulliam,  222  Mo.  231,  135  S.  W.  443,  holding 
that  legislature  may  impose  on  foreign  insurance  companies  such  terms  as  it  may 
deem  proper  as  condition  to  right  to  do  business  in  state. 

Cited  in  footnotes  to  Com.  v.  Vrooman,  25  L.  R.  A.  250,  which  upholds  legisla- 
tive power  to  confine  insurance  business  to  corporations;  State  ex  rel.  Hoadley 
v.  Insurance  Comrs.  33  L.  R.  A.  288,  which  holds  unconstitutional,  discrimina- 
tion between  residents  and  nonresidents  as  to  conditions  of  doing  insurance  busi- 
ness. 

Cited  in  note  (24  L.  R.  A.  303)  on  restrictions  on  business  of  foreign  insurance 
companies. 
Argument    to   jury. 

Cited  in  McNeill  v.  State,  102  Ala.  127,  48  Am.  St.  Rep.  17,  15  So.  352, 
holding  proper,  prosecuting  attorney's  statement  to  jury  that  defendant  on 
charge  of  murder  should  not  be  imprisoned,  but  hung. 

25  L.  R.  A.  243,  STATE  v.  STONE,  118  Mo.  388,  24  S.  W.  164. 
Regulation  of   insurance. 

Cited  in  State  v.  Beardsley,  88  Minn.  25,  92  N.  W.  472,  holding  agent  for - 
nonresident  partnership,  doing  insurance  business  within  statute  requiring 
agents  of  insurance  companies  to  be  licensed;  State  v.  Phelan,  66  Mo.  App. 
558,  holding  individuals  not  debarred  from  doing  business,  but  must  comply 
with  regulations;  People  v.  Gay,  107  Mich.  425,  30  L.  R.  A.  465,  65  N.  W.  292, 
holding  act  prohibiting  solicitation  of  insurance  by  nonresident  person  valid; 
Cravens  v.  New  York  L.  Ins.  Co.  148  Mo.  604,  53.  L.  R.  A.  311,  71  Am.  St.  Rep. 
628,  50  S.  W.  519,  holding  foreign  insurance  companies  doing  business  must 
conform  to  laws;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A. 
201,  42  Atl.  1063,  holding  "Lloyds"  policy  valid  in  absence  of  prohibiting  statute; 
New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  396,  44  L.  ed.  1122,  20  Sup.  Ct. 
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Rep.  962,  holding  state  may  prescribe  conditions  upon  which  foreign  insurance 
company  may  transact  business;  State  v.  Alley,  96  Miss.  780,  51  So.  467  (dis- 
senting opinion),  on  inter-insurance  as  not  within  jurisdiction  of  insurance  de- 
partment, where  not  specifically  named  in  statute;  Whittaker  v.  Mutual  L.  Ins. 
Co.  133  Mo.  App.  669,  114  S.  W.  53.  on  the  power  to  impose  conditions  on 
foreign  insurance  companies.  . 

Cited  in  footnote  to  Com.  v.  Reincehl,  25  L.  R.  A.  247,  which  holds  Guarantee 
Lloyds  not  a  "company"  within  provision  as  acting  as  agent  for  foreign  company. 

Cited  in  notes    (24  L.  R.  A.   303)    on  restrictions  on   business  of  foreign  in- 
surance companies;    (25   L.   R.   A.   239)    on   restrictions   on   insurance   by   unin- 
corporated  associations   and   individuals;    "Lloyds"   associations. 
Regulation    of   "companies." 

Cited  in  Brady  v.  Mattern,  125  Iowa,  168,   10(i  Am.  St.  Rep.  291,  100  X.  W. 
358,   holding  that  regulation  on   unincorporated  building  and   loan  associations 
was   not   class    legislation   though    it   did   not   apply   to    incorporated    ones    and 
virtually  prevented  individuals  from  going  into  such  business. 
Construction  of  "company"  In  statnte. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  State,  135  Ga.  554,  32  L.R.A.(N.S.) 
29,  69  S.  E.  725,  holding  that  term  "railroad  companies"  employed  in  act  re- 
quiring railroad  companies  to  equip  locomotives  with  headlights  includes  natural 
persons  as  well  as  corporations;  Peninsular  Industrial  Ins.  Co.  v.  State,  61  Fla. 
381,  55  So.  398,  holding  that  terms  companies  or  associations,  as  used  in  revenue 
laws  requiring  two  per  cent  of  gross  premiums  to  bij  paid  as  tax,  apply  to  all 
who  are  authorized  to  do  insurance  business,  whether  as  chartered  associations 
or  otherwise :  Lowther  v.  Bridgeman,  57  W.  Va.  309,  50  S.  E.  410.  holding  the 
authority  of  the  county  court  to  grant  to  companies  franchises  to  construct 
telephone  lines  included  power  to  grant  the  right  to  individuals;  Efland  v. 
Southern  R.  Co.  146  N.  C.  144,  59  S.  E.  355.  holding  regulation  of  every  railroad 
express  or  transportation  company  engaged  in  the  carriage  of  freight  applied 
to  the  business  rather  than  to  the  corporation  and  included  individuals. 

25  L.  R.  A.  247,  COM.  v.  REINCEHL,  163  Pa.  287,  29  Atl.  896. 
Validity  of  "Lloyds"  Insurance. 

Explained  in  Re  Lloyd's  Asso.  15  Pa.  Co.  Ct.  586,  3  Pa.  Dist.  R.  822  holding 
"Lloyds"  company  cannot  issue  policy  of  insurance  in  commonwealth  without 
committing  misdemeanor. 

Cited  in  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201, 
42  Atl.  1063,  holding  "Lloyds"  contract  of  insurance  valid  in  absence  of  pro- 
hibiting statute;  Re  Life  Ins.  15  Pa.  Dist.  R.  127,  32  Pa.  Co.  Ct.  37,  on  the  right 
of  an  individual  or  unincorporated  body  to  engage  in  the  business  of  life  insur- 
ance. 
Liability  of  insurance  a&ents. 

Cited  in  Adler-Weinberger  S.  S.  Co.  v.  Rothschild,  123  Fed.  146,  holding  agent 
negotiating  policy  with  company  not  complying  with  laws,  personally  liable, 
though  property  insured  not  within  state. 

Cited  in  footnote  to  State  v.  Stone,  25  L.  R.  A.  243,  which  holds  agents  of 
individuals  within  provision  as  to  acting  as  insurance  agent  for  principal  with- 
out certificate  of  permission  to  do  business. 

Cited   in   note    (25   L.   R.   A.   239)    on   restrictions   on   insurance   by   unincor- 
porated   associations    and    individuals;    "Lloyds"    associations. 
Regulation    of   Insurance. 

Cited  in  State  v.  Alley.  !!<>  }Iiss.  778.  51  So.  467   (dissenting  opinion),  on  juris- 
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diction    of    state    insurance    department    over    inter-insurance    where    it    is    not 
specified  in  statute. 

25  L.  R.  A.  250,   COM.  v.  VROOMAN,   164  Pa.   306,  44  Am.  St.  Rep.   603,  30 

Atl.  217. 
Regulation   of   Insurance. 

Cited  in  Swing  v.  Munson,  191  Pa.  587,  58  L.  R.  A.  226,  71  Am.  St.  Rep. 
772,  43  Atl.  342,  and  O'Neil  v.  American  F.  Ins.  Co.  166  Pa.  78,  26  L.  R.  A. 
717,  45  Am.  St.  Rep.  650.  30  Atl.  943,  holding  business  of  fire  insurance  proper 
subject  of  legislative  control;  Swing  v.  Munson,  191  Pa.  589,  58  L.  R.  A.  226, 
71  Am.  St.  Rep.  772.  43  Atl.  342,  holding  member  of  mutual  insurance  company 
not  complying  with  statute  conditioning  right  to  do  business,  cannot  be  assessed 
for  debts  of  company  after  dissolution;  Re  Lloyd's  Asso.  15  Pa.  Co.  Ct.  587, 
3  Pa.  Dist.  R.  823,  holding  "Lloyds"  contract  of  insurance  invalid;  Western 
Massachusetts  Mut.  F.  Ins.  Co.  v.  Girard  Point  Storage  Co.  19  Pa.  Co.  Ct.  116, 
6  Pa.  Dist.  R.  56,  holding  foreign  fire  insurance  company  not  complying  with 
state  acts  cannot  recover  premiums;  Re  Insurance  Co.  Partnerships,  20  Pa. 
Co.  Ct.  128,  6  Pa.  Dist.  R.  701,  holding  two  fire  insurance  companies  cannot 
issue  joint  policy  under  name  of  underwriters,  because  not  incorporated;  Weed 
v.  Cuming,  23  Pa.  Co.  Ct.  28,  8  Pa.  Dist.  R.  321,  holding  member  of  "Lloyds" 
company  which  has  received  premium  liable  for  loss  under  policy;  Dugger  v. 
Mechanics'  &  T.  Ins.  Co.  95  Tenn.  257,  28  L.  R.  A.  799,  32  S.  W.  5,  upholding 
constitutionality  of  statute  making  void  all  stipulations  in  policies  which  limit, 
liability  to  less  than  full  amount  of  loss,  when  same  does  not  exceed  amount, 
of  insurance;  State  ex  rel.  Hoadley  v.  Insurance  Comrs.  37  Fla.  575,  33  L.  R.  A_ 
291,  20  So.  772,  overruling  motion  to  quash  writ  of  mandamus  to  compel  insur- 
ance commissioners  to  reissue  to  "Lloyds"  association  certificate  to  transact 
business;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201,  42 
Atl.  1063,  holding  "Lloyd's"  policy  of  insurance  is  valid  in  absence  of  statutes 
prohibiting  it;  People  v.  Loew,  23  Misc.  576,  52  N.  Y.  Supp.  799,  restraining 
"Peoples  Fire  Lloyds"  from  transacting  insurance  business;  Hoadley  v.  Purifoy, 
107  Ala.  290,  30  L.R.A.  353,  18  So.  220,  referring  to  business  monopolized  by 
corporations  without  discussing  it;  Re  Life  Ins.  15  Pa.  Dist.  R.  127,  32  Pa.  Co. 
Ct.  37,  on  the  constitutionality  of  statute  prohibiting  individuals  or  unincorpo- 
rated bodies  from  issuing  fire  insurance  policies;  New  York  L.  Ins.  Co.  v.  Hard- 
ison,  199  Mass.  199,  127  Am.  St.  Rep.  478,  85  N.  E.  410,  holding  that  the  state 
may  regulate  the  business  of  insurance  by  requiring  adoption  of  a  standard 
form  of  policy;  North  American  Ins.  Co.  v.  Yates,  214  111.  276,  73  N.  E.  423,  on 
the  public  interest  that  affects  insurance  and  renders  it  subject  to  state  regula- 
tion. 

Cited  in  note   (29  L.R.A.  (N.S.)   1196)   on  fire  insurance  as  business  affected  by 
public  interest. 
I.egriglative   regulation    of   business. 

Cited  in  Haigh  v.  Bell,  41  W.  Va,  24,  31  L.  R.  A.  132,  23  S.  E.  666,  sustaining 
act,  as  within  police  power,  prohibiting  owner  from  allowing  hogs  to  run  at 
large;  Overshiner  v.  State,  156  Ind.  193,  51  L.  R.  A.  751,  83  Am.  St.  Rep.  187, 
59  N.  E.  468,  upholding  act  permitting  state  dental  association  to  appoint 
three  members  of  board  of  dental  examiners;  Com.  v.  Beatty,  15  Pa.  Super.  Ct. 
19,  holding  valid,  act  to  regulate  employment  and  provide  for  health  and  safety 
of  workers;  Noble  State  Bank  v.  Haskell,  219  U.  S.  113,  55  L.  ed.  117,  32  L.R.A. 
(N.S.)  1065,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912  A,  487,  holding  that  police 
power  of  state  extends  to  regulation  of  banking  business;  East  Stroudsburg 
State  Normal  School  v.  Yetter,  33  Pa.  Super.  Ct.  560,  on  the  right  of  state  to 


25  L.R.A.  250]  L.  R.  A.  CASES  AS  AUTHORITIES.  1353 

regulate  the  right  of  individual  to  contract;  Com.  v.  Short,  38  Pa.  Super.  Ct. 
565,  sustaining  as  a  valid  exercise  of  the  police  power,  a  statute  requiring  the 
names  of  the  owner,  proprietor  and  managing  editor  of  a  newspaper  to  be  pub- 
lished in  a  conspicuous  position;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa, 
374,  33  L.R.A.  (N.S.)  722,  108  N.  W.  902,  sustaining  the  statute  declaring  in- 
valid any  contract  limiting  the  liability  of  a  railroad  company  for  the  negligence 
of  a  fellow  servant. 

Cited  in  footnote  to  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445, 
which  denies  right  to  prevent  transfer  of  property  in  payment  of  debt  while 
solvent. 

Distinguished  in  Clark's  Estate,  195  Pa.  528,  48  L.  R.  A.  595,  44  W.  N.  C. 
471,  46  Atl.  127,  Reversing  10  Pa.  Super.  Ct.  435,  holding  act  authorizing  per- 
sons acting  in  fiduciary  capacity  to  include  in  compensation  expenses  for  bond 
of  surety  company,  invalid. 

—  Requiring:    incorporation. 

Cited  in  Brady  v.  Mattern,  125  Iowa,  164,  106  Am.  St.  Rep.  291,  100  N.  W. 
358,  holding  that  building  and  loan  associations  may  be  required  to  become  in- 
corporated; First  State  Bank  v.  Shallenberger,  172  Fed.  1004,  on  right  of  the 
state  to  restrict  banking  to  corporations;  Weed  v.  Bergh,  141  Wis.  575,  25  L.R.A. 
(N.S.)  1220,  124  N.  W.  664,  upholding  regulation  that  all  banks  be  incorporated. 

Cited  in  note  (135  Am.  St.  Rep.  61,  62)  on  business  of  banking  as  a  proper 
subject  for  legislative  regulation. 

Distinguished  in  Marymont  v.  Nevada  State  Bkg.  Board,  —  Nev.  — ,  32  L.R.A. 
(N.S.)  481,  111  Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary 
banking  business  to  corporations. 

—  Special  privileges. 

Cited  in  Com.  v.  Emmers,  221  Pa.  313,  70  Atl.  762,  affirming  33  Pa.  Super.  Ct. 
167,  holding  exemption  of  municipalities  from  a  law  forbidding  the  emptying 
of  sewage  into  public  streams  by  persons  or  private  corporations  was  not  invalid 
special  grant  of  privilege,  since  it  properly  pertained  to  municipalities  and  not 
to  private  persons. 
Presumption  of  constitutionality. 

Cited  in  Com.  v.  McComb,  227  Pa.  379,  76  Atl.  100,  39  Pa.  Super.  Ct.  414,  on 
the  prima  facie  validity  of  a  legislative  regulation;  Wilson  v.  Edwards,  32  Pa. 
Super.  Ct.  307,  holding  that  the  legislature  having  passed  upon  the  act,  it 
makes  a  prima  facie  case  in  favor  of  the  validity  of  the  law;  Pittsburgh  Petition, 
32  Pa.  Super.  Ct.  219,  holding  that  an  act  is  not  to  be  declared  invalid  because 
it  appears  to  the  court  to  violate  the  pervading  spirit  of  the  constitution  which 
is  not  expressed. 
Police  power. 

Cited  in  Radnor  Twp.  v.  Bell,  27  Pa.  Super.  Ct.  6,  holding  that  the  police 
power  is  the  authority  to  compel  all  owners  of  property  so  to  use  it  as  not  to 
injure  others. 

25  L.  R.  A.  257,  JEFFERSON  v.  ASCH,  53  Minn.  446,  39  Am.  St.  Rep.  818,  55 

N.  W.  604. 
"When   promise   (or   benefit   of   third   person   enforceable. 

Cited  in  Young  Men's  Christian  Asso.  v.  Croft,  34  Or.  Ill,  75  Am.  St.  Rep. 
568,  55  Pac.  439;  Hicks  v.  Hamilton,  144  Mo.  499,  66  Am.  St.  Rep.  431,  46 
S.  W.  432;  McKay  v.  Ward,  20  Utah,  183,  46  L.  R.  A.  633,  footnote  p.  623,  57 
Pac.  1024,  —  holding  assumption  of  mortgage  by  grantee  will  not  make  him 
personally  liable  unless  grantor  was  liable;  Stites  v.  Thompson,  98  Wis.  331, 
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73  N.  W.  774,  holding  purchaser  of  mortgaged  premises  assuming  to  pay  mort- 
gage liable  to  mortgagee  as  principal  debtor;  Montgomery  v.  Rief,  15  Utah, 
501,  50  Pac.  623,  holding  strangers  to  bond  given  to  state  by  contractor  for 
public  building  cannot  sue  on  it  for  material  furnished;  Union  R_  Storage  Co.  v. 
McDermott,  53  Minn.  411,  55  N.  W.  606,  holding  stranger  cannot  sue  on  bond 
given  by  contractor  to  United  States  to  perform  his  contract  although  he  fur- 
nished material  to  the  contractor;  Coleman  v.  Hiler,  85  Hun,  551,  33  N.  Y. 
Supp.  357,  holding  third  person  cannot  maintain  action  on  promises  for  his 
benefit  unless  there  is  some  liability  in  favor  of  beneficiary;  Scott-Graff  Lumber 
Co.  v.  Independent  School  Dist.  No.  1,  112  Minn.  476,  128  N.  W.  672,  holding 
that  materialman  cannot  recover  on  contractor's  bond  given  to  municipality 
where  it  is  not  conditioned  for  payment  of  material  furnished  pursuant  to  con- 
tract; Evans  v.  United  States,  42  Ct.  Cl.  299,  holding  that  stranger  to  contract 
can  neither  claim  benefit  nor  sustain  liability  under  it;  Gaffney  v.  Sederberg, 
114  Minn.  323,  131  X.  W.  333,  holding  that  third  party  for  whose  benefit  contract 
is  made,  has  right  of  action,  if  there  is  duty  to  him  on  part  of  promisee;  Water- 
ous  Engine  Works  Co.  v.  Clinton,  110  Minn.  275,  125  N.  W.  269,  holding 
that  under  statute  permitting  city  to  take  bonds  from  contractors  for  improve- 
ments, any  person  furnishing  material  for  improvement  may  sue  on  bond; 
Michaud  v.  Erickson,  108  Minn.  361,  122  N.  W.  324,  holding  that  party  for 
whose  benefit  contract  was  made,  and  whose  interests  appear  on  face  of  instru- 
ment, may  sue  thereon  though  contract  was  made  with  another;  State  Bd.  of 
Agriculture  v.  Dimick,  46  Colo.  612,  105  Pac.  1114,  holding  that  board  of  agri- 
culture cannot  maintain  action  for  use  of  those  who  supplied  material  for  build- 
ing, against  contractor  who  gave  bond  to  "pay  all  bills  in  connection  with 
building;"  Malanaphy  v.  Fuller  &  J.  Mfg.  Co.  125  Iowa,  723,  106  Am.  St.  Rep. 
332,  101  N.  W.  640,  holding  that  where  one  for  a  consideration  agreed  to  pay 
the  debt  of  another,  the  creditor  could  sue  the  promisor;  Union  R.  Storage  Co. 
v.  McDermott,  53  Minn.  407,  55  N.  W.  606,  holding  that  a  stranger  to  a  contract 
has  no  right  to  sue  upon  it,  the  promisee  owing  him  no  duty  in  the  premises; 
Kramer  v.  Gardner,  104  Minn.  376,  22  L.R.A. (N.S.)  499,  116  N.  W.  925,  holding 
that  a  stranger  to  a  contract  in  which  one  of  the  parties  promises  to  do  some- 
thing for  his  benefit,  there  being  no  consideration  from  him,  and  no  obligation 
to  him  from  the  promisee,  cannot  recover  thereon;  Mcllvane  v.  Big  Stony  Lum- 
ber Co.  105  Va.  617,  54  S.  E.  473,  holding  that  the  statute  of  frauds  cannot  be 
invoked  to  sustain  a  right  of  action,  and  its  benefits  claimed  by  one  not  a  party 
to  the  contract  and  not  sought  to  be  charged  thereby;  International  Trust  Co.  v. 
Keefe  Mfg.  &  Invest.  Co.  40  Colo.  445,  18  L.R.A. (N.S.)  458,  91  Pac.  915,  holding 
that  one  who  had  furnished  material  to  a  subcontractor,  could  not  avail  himself 
of  an  indemnity  bond  against  liens,  after  the  building  had  been  accepted; 
Brower  &  T.  Lumber  Co.  v.  Miller,  28  Or.  570,  52  Am.  St.  Rep.  807,  43  Pac.  659, 
holding  that  a  bond  of  a  street  contractor  to  the  city  that  he  will  pay  all 
materialmen,  does  not  give  the  latter  any  right  of  action  against  him  or  his 
bondsmen  if  they  are  not  paid. 

Annotation  cited  in  Moore  v.  First  Nat.  Bank,  139  Ala.  606,  36  So.  777,  hold- 
ing that  promise  for  valuable  consideration  to  pay  another's  debt  to  third  per- 
son, is  not  promise  to  pay  debt  of  another  within  meaning  of  statute  of  frauds. 

Cited  in  footnotes  to  Capital  Traction  Co.  v.  Offutt,  53  L.  R,  A.  390,  which 
denies  liability  of  street  railway  company  for  debts  of  other  company  whose 
property  and  franchises  bought;  Bain  v.  Atkins,  57  L.  R.  A.  791,  which  denies 
right  of  injured  person  to  sue  insurer  against  loss  through  liability  for  injuries, 
after  settlement  with  insured;  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  59 
L.  R.  A.  796,  which  denies  right  of  action  against  railroad  company  carrying 
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mail  under  contract  with  government,  by  sender  of  registered  mail  destroyed 
through  negligence  of  its  employees;  Morgan  v.  Randolph-Clowes  Co.  51  L.  R. 
A.  653,  which  denies  right  of  firm  creditor  to  sue  corporation  assuming  firm 
debts;  McCartney  v.  Ridgway,  32  L.  R.  A.  555,  which  holds  court  of  equity 
will  not  aid  mere  volunteer  to  carry  imperfect  gift  or  trust  into  effect;  Tweed- 
dale  v.  Tweeddale,  61  L.  R.  A.  509,  which  sustains  right  of  third  person  to  en- 
force contract  made  for  his  benefit;  Enos  v.  Sanger,  37  L.  R.  A.  862,  and  Hare 
v.  Murphy,  29  L.  R.  A.  851,  which  sustains  personal  liability  of  purchaser 
assuming  mortgage  though  grantor  not  liable;  Knapp  v.  Connecticut  Mut.  L. 
Ins.  Co.  40  L.  R.  A.  861,  which  upholds  mortgagee's  right  to  compel  grantee 
to  keep  agreement  to  assume  mortgage,  by  suit  in  equity;  Buchanan  v.  Tilden, 
44  L.  R.  A.  170,  which  sustains  wife's  right  to  sue  on  contract  by  third  person 
with  husband,  to  pay  her  part  of  proceeds  of  successful  will  contest;  Baxter  v. 
Camp,  42  L.  R.  A.  514,  which  holds  contract  to  pay  money  to  promisee's  son  if 
he  survives  parent  not  enforceable  by  son;  Adams  v.  Union  R.  Co.  44  L.  R.  A. 
273,  which  holds  contract  with  town  limiting  street  car  fares  available  to 
passenger;  Buckley  v.  Gray,  31  L.  R.  A.  862,  which  holds  employment  of  attor- 
ney to  draw  will  providing  for  one  of  testatrix's  sons  not  contract  for  latter's 
benefit;  Ferris  v.  American  Brewing  Co.  52  L.  R.  A.  305,  which  sustains  right 
of  action  of  one  for  whose  benefit  stipulation  in  lease  against  sale  on  premises 
of  other  person's  beer,  made;  Voorhees,  M.  &  Co.  v.  Porter,  65  L.R.A.  736,  which 
sustains  right  of  creditors  of  vendor  of  goods  to  sue  purchaser  on  agreement  with 
vendor  to  pay  such  creditors  out  of  purchase  money. 

Cited  in  notes  (64  L.R.A.  597  on  who  is  real  party  in  interest  within  mean- 
ing of  statutes  defining  by  whom  action  must  be  brought;  (27  L.R.A.  (X.S.) 
573,  578,  596)  on  right  of  action  of  subcontractor,  materialman,  or  laborer,  on 
contractor's  bond  to  owner;  (39  Am.  St.  Rep.  532)  on  promise  for  benefit  of 
third  person;  (71  Am.  St.  Rep.  184,  190,  191,  195,  205)  on  right  of  third  per- 
son to  sue  on  contract  made  for  his  benefit. 

Criticized  in  Electric  Appliance  Co.  v.  United  States  Fidelity  &  G.  Co.  110 
Wis.  439,  53  L.  R.  A.  613,  footnote  p.  609,  85  N.  W.  648,  holding,  to  entitle 
third  person  to  benefit  of  bond,  there  must  be  not  only  an  interest  to  secure 
some  benefit  to  that  party,  but  also  a  legally  enforceable  promise. 

25  L.  R.  A.  280,  SMITH  v.  LIBRARY  BOARD,  58  Minn.  108,  59  N.  W.  979. 
When   bailee   liable   for   loss. 

Cited  in  footnote  to  Prince  v.  Alabama  State  Fair,  28  L.  R.  A.  716,  which 
holds  bailee  of  picture  for  competitive  exhibition  at  fair  liable  for  its  loss. 

25  L.  R.  A.  283,  STATE  v.  AUSTIN,   114  N.  C.  855,  41   Am.  St.  Rep.  817,  19 

S.  E.  919. 
Police  powers  of  municipalities. 

Cited  in  State  v.  Taylor,  133  N.  C.  758,  46  S.  E.  5,  holding  town  ordinance 
cannot  make  criminal,  or  prescribe  punishment  for,  acts  indictable  at  common 
law  or  by  statute;  State  v.  Ray,  131  N.  C.  821,  60  L.  R.  A.  636,  92  Am.  St.  Rep. 
795,  42  S.  E.  960  (dissenting  opinion),  majority  holding  town  ordinance  re- 
quiring all  stores  selling  merchandise  to  be  closed  after  7:30  P.  M.,  invalid; 
Scott  v.  Fowler,  130  111.  App.  172,  sustaining  ordinance  prohibiting  minors  from 
frequenting  dram  shops. 

Cited  in  footnotes  to  Re  Stegenga,  61  L.  R,  A.  763,  which  sustains  city's 
authority  to  provide  for  punishment  of  loiterers  in  streets  and  bar-rooms; 
People  v.  Ewer,  25  L.  R.  A.  794,  which  holds  valid,  act  prohibiting  employment 
of  girls  under  fourteen  as  dancers  or  in  theatrical  exhibitions. 
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Cited  in  notes  (22  L.R.A.  (N.S.)  1008)  on  statutes  regulating  admission  of 
minors  to  saloons;  (114  Am.  St.  Rep.  299,  303)  on  power  of  municipality  to 
regulate  dealing  in  intoxicating  liquors. 

25.  L.  R.  A.  287,   SMITH  v.  NORFOLK  &  S.  R.   CO.   114  N.  C.  728,   19  S.  E. 

863,   923. 
liability    -where    defendant    might    have    avoided    injury. 

Cited  in  Fulp  v.  Roanoke  &  S.  R.  Co.  120  N.  C.  529,  27  S.  E.  74,  holding 
erroneous  a  charge  that  plaintiff's  contributory  negligence  in  being  drunk  on 
track  prevented  recovery,  where  it  was  not  left  to  jury  to  determine  whether 
injury  could  not  then  have  been  avoided;  Green  v.  Los  Angeles  Terminal  R.  Co. 
143  Cal.  46,  101  Am.  St.  Rep.  68,  76  Pac.  724,  holding  locomotive  engineer  en- 
titled to  assume  person  in  full  possession  of  faculties  approaching  track  will 
not  attempt  to  cross  before  train  in  full  view;  Bourrett  v.  Chicago  &  N.  W.  R. 
Co.  152  Iowa,  589,  36  L.R.A.  (N.S.)  965,  132  N.  W.  973,  holding  railroad  not 
liable  for  injury  to  boy  carelessly  running  in  front  of  backing  train  who  grabbed 
iron  and  was  dragged  ]70  feet  before  injury;  Beach  v.  Southern  R.  Co.  148  N. 
C.  161,  61  S.  E.  664,  holding  no  liability  on  part  of  railroad  company  for  running 
over  and  killing  persons  walking  on  the  track  where  it  was  a  bright  clear  day 
and  the  train  could  have  been  seen  half  a  mile  away,  the  engineer  having  a  right 
to  assume  they  would  get  off  the  track:  Southern  R.  Co.  v.  Bailey,  110  Va.  842, 
27  L.R.A. (N.S.)  383,  67  S.  E.  365,  holding  no  liability  for  an  injury  to  a  per- 
son who  might  have  seen  the  train  a  considerable  distance  away  and  avoid  the 
accident  if  he  had  paid  any  attention  to  his  danger;  Free  v.  Southern  R.  Co. 
83  S.  E.  183,  65  S.  E.  212,  holding  no  liability  on  part  of  railroad  for  the 
killing  of  an  employee  who  was  struck  by  a  switch  engine  while  walking  on 
the  track  and  who  might  have  seen  the  engine  in  time  to  escape  if  he  looked ; 
Dyerson  v.  Union  P.  R.  Co.  74  Kan.  540,  7  L.R.A.  (N.S.)  142,  87  Pac.  680,  11 
Ann.  Cas.  207,  holding  the  failure  of  an  employee  to  look  before  crossing  a 
track  barred  his  right  to  recover  when  struck  by  an  engine  where  if  he  had  looked 
the  accident  would  not  have  happened;  Pressly  v.  Dover  Yarn  Mills,  138  N.  C. 
430,  51  S.  E.  69  (dissenting  opinion),  on  the  application  of  the  doctrine  of  the 
"last  clear  chance." 

Cited  in  footnotes  to  Thompson  v.  Salt  Lake  Rapid-Transit  Co.  40  L.  R.  A. 
172,  which  holds  one  having  last  clear  chance,  solely  responsible  for  injury; 
Becker  v.  Louisville  &  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  to 
enable  trespasser  discovered  on  railroad  bridge  to  escape;  Western  &  A.  R.  Co.  v. 
Ferguson,  54  L.  R.  A.  802,  which  holds  duty  to  exercise  care  to  avoid  injury 
from  other's  negligence  does  not  arise  till  negligence  apprehendible;  Tesch  v. 
Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A.  618,  which  denies  liability  for 
injury  to  one  guilty  of  contributory  negligence,  notwithstanding  subsequent 
opportunity  of  other  party  to  avoid  injury;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Tartt,  49  L.  R.  A.  99,  which  denies  duty  towards  trespassers  on  track  before 
discovery. 

Cited  in  notes  (55  L.  R.  A.  419,  421,  423,  454-456)  on  doctrine  of  last  clear 
chance;  (25  L.  R.  A.  787)  on  care  required  of  railroad  companies  to  prevent 
injuring  small  children  on  track;  (25  L.  R.  A.  163)  on  constitutionality  of 
statutes  making  railroad  companies  absolutely  liable  for  damage  by  fires  set 
out  by  them  or  for  stock  killed  by  them  irrespective  of  negligence;  (69  L.R.A. 
523,  539,  540,  544,  548,  555)  on  care  due  to  sick,  infirm  or  helpless  persons, 
with  whom  no  contract  relation  is  sustained;  (7  L.R.A. (N.S.)  133)  on  doctrine 
of  last  clear  chance  as  affected  by  question  of  concurrent  negligence;  (32  L.R.A. 
(N.S.)  559)  on  duty  of  property  owner  to  trespassing  child. 
L.R.A.  Au.  Vol.  III.— 86. 
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Distinguished  in  St.  Louis  Southwestern  R.  Co.  v.  Jacobson,  28  Tex.  Civ. 
App.  156,  66  S.  W.  1111,  holding  that  doctrine  of  liability  upon  discovered  peril 
is  based  upon  grounds  of  public  policy,  which  forbids  killing  or  maiming  of 
another  even  with  his  acquiescence. 

Cited  as  overruled  in  Lloyd  v.  Albermarle  &  R.  R.   Co.    118  N.   C.    1015,   54 
Am.  St.  Rep.  764,  24  S.  E.  805,  holding  negligence  of  one  lying  insensible  from 
intoxication  on  railway  track  not  concurrent  if  injury  to  him  could  have  been 
prevented. 
Railroads;    duty   to   maintain    lookout. 

Cited  in  footnotes  to  Mason  v.  Southern  R.  Co.  53  L.  R.  A.  913,  which  holds 
company  liable  for  death  of  child  on  track  from  failure  to  keep  reasonable  look- 
out; Gunn  v.  Ohio  River  R.  Co.  36  L.  R.  A.  575,  which  holds  it  duty  of  en- 
gineer and  fireman  to  keep  lookout  for  persons  on  track. 

Cited  in  note  (21  L.R.A.  (N.S.)  723,  725)  on  duty  of  locomotive  crew  to  keep 
lookout,  as  affected  by  other  duties. 

Explained  in  Pickett  v.  Wilmington  &  W.  R.  Co.  117  N.  C.  628,  30  L.  R.  A. 
257,  footnote  p.  257,  53  Am.  St.  Rep.  611,  23  S.  E.  264,  holding  engineer  negli- 
gent in  failing  to  keep  lookout  so  as  to  see  helpless  person  on  track. 

Disapproved   in  Palmer  v.   Oregon  Short  Line  R.   Co.  34   Utah,  482,   98   Pac. 
689,  16  Ann.  Cas.  229,  holding  no  duty  rested  upon  a  railroad  company  to  be 
on  the  lookout  for  trespassers. 
Contributory    negligence    as    proximate    cause    of    injury. 

Cited  in  Neal  v.  Carolina  C.  R.  Co.  126  N.  C.  638,  49  L.  R.  A.  686,  footnote  p. 
684,  36  S.  E.  117,  denying  liability  for  death  of  person  on  track  by  train  run- 
ning at  excessive  speed  without  ringing  bell;  La  Barge  v.  Pere  Marquette  R.  Co. 
134  Mich.  146,  95  N.  W.  1073,  on  negligence  of  plaintiff  concurrent  with  or  sub- 
sequent to  that  of  defendant  as  defeating  a  right  of  recovery;  Chicago,  B.  &  Q. 
R.  Co.  v.  Lilley,  4  Neb.  (Unof.)  298,  93  N.  W.  1012,  holding  an  instruction 
erroneous  which  ignored  the  fact  that  the  concurrent  negligence  might  have 
contributed  to  the  accident. 

Cited  in  footnotes  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76, 
which  holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed 
on  track  by  cow;  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424,  which 
denies  liability  to  one  caught  between  two  street  cars  by  becoming  confused 
after  assenting  to  motorman's  instructions  as  to  reaching  safe  place. 
Intoxication  not  excuse  for  negligence. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  42  W.  Va.  189,  33  L.  R.  A.  72, 
24  S.  E.  570,  holding  self-intoxication  no  excuse  for  negligence  of  remaining  on 
platform  of  moving  car  after  conductor's  request  to  go  inside;  Bageard  v.  Con- 
solidated Traction  Co.  64  N.  J.  L.  322,  49  L.  R.  A.  427,  81  Am.  St.  Rep.  498, 
45  Atl.  620,  holding  man  cannot  recover  for  injuries  brought  about  by  his  in- 
toxicated condition;  Burke  v.  Chicago  &  N.  W.  R.  Co.  108  111.  App.  573,  holding 
voluntary  intoxication  not  excuse  for  failure  to  use  degree  of  care  reasonably 
expected  of  sober  person;  Rollestone  v.  Cassirer,  3  Ga.  App.  176,  59  S.  E.  442, 
on  the  intoxication  of  a  person  as  affecting  his  liability  for  contributory  neg- 
ligence; Keeshan  v.  Elgin,  A.  &  S.  Traction  Co.  132  111.  App.  422;  Seaboard  Air- 
Line  R.  Co.  v.  Chapman,  4  Ga.  App.  710,  62  S.  E.  488, — on  the  same  degree  of  ' 
care  being  required  of  an  intoxicated  person  that  would  be  required  if  sober. 

Cited  in  footnote  to  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  36  L.  R.  A.  213, 
which  holds  negligence  of  trespasser  sitting  down  on  railroad  track  not  excused 
by  drunkenness. 

Cited  in  notes    (40  L.R.A.   131)    on  intoxication  as  affecting  negligence;    (31 
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L.R.A.(X.S.)    1033,    1037,    1038,    1040)    on   intoxication  of   persons  on   track   as 
affecting  applicability  of  doctrine  of  last  clear  chance. 
Right    to   impute   negligence. 

Distinguished  in  Davis  v.  Seaboard  Air  Line  R.  Co.  136  N.  C.  117,  48  S.  E. 
591,  1  Ann.  Cas.  214,  holding  in  an  action  by  a  father  as  administrator  for  the 
wrongful  death  of  his  child,  the  negligence  of  the  father  might  be  imputed  to 
the  child. 

25  L.  R.  A.  300,  CHICAGO  &  N.  W.  R.  CO.  v.  WEST  CHICAGO  PARK,   151 

111.  204,  37  N.  E.  1079. 
Estoppel. 

Cited  in  Chicago  v.  Union  Stock  Yards  &  Transit  Co.  164  111.  232,  35  L.  R.  A. 
285,  45  N.  E.  430,  declaring  city  estopped  when  it  has  recognized  for  twenty 
years  right  of  railroad  to  cross  street;  West  Chicago  Park  v.  Sweet,  167  111. 
335,  47  N.  E.  728,  holding  objections  to  control  of  streets  by  park  commissioners 
of  no  force  after  long  acquiescence  by  city;  Bass  v.  South  Park,  171  111.  371, 
49  N.  E.  549,  holding  that,  when  proceedings  show  on  their  face  that  park 
commissioners  had  secured  control  of  streets,  it  will  be  presumed  it  was  done 
legally;  Chicago  v.  Carpenter,  201  111.  408,  66  N.  E.  362,  holding  city  estopped 
to  deny  control  of  park  commissioners  over  streets  where  improvements  were 
made  by  them  without  interference  by  city;  Soule  v.  People,  205  111.  623,  69 
N.  E.  22,  holding  validity  of  village  organization  cannot  be  attacked  by  informa- 
tion in  nature  of  quo  warranto  to  oust  officers,  where  corporate  functions  exer- 
cised for  over  twenty  years;  Omaha  &  C.  B.  Street  R.  Co.  v.  Omaha,  90  Neb. 
14,  132  N.  W.  731,  holding  that  city  is  estopped  from  interference  with  corpo- 
ration where  by  affirmative  acts  of  city's  officers  it  acquiesced  in  expenditure 
of  large  sums  of  money  in  conducting  enterprise  under  claim  or  color  of  right. 
Reviewing  error. 

Cited  in  Glennon  v.   Britton,   155   111.  239,  40  N.  E.   594,  refusing  to  review 
error  committed  at  party's  own  instance,  contrary  to  his  stipulation. 
Control   of   streets   by   park   board. 

Cited  in  Chicago  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  242  111.  34,  89  N.  E.  648, 
on  it  being  within  the  power  of  the  legislature  where  private  rights  not  involved 
to  vest  the  control  of  streets  in  a  park  board. 

25  L.  R.  A.  305,  CHIPMAN  v.  CARROLL,  53  Kan.  163,  35  Pac.  1109. 
Mortgagee's    right    in    fire    policy. 

Cited  in  Swearingen  v.  Hartford  Ins.  Co.  52  S.  C.  316,  29  S.  E.  722,  refusing 
-equitable  lien  of  mortgagee  upon  proceeds  of  fire  policy  taken  out  by  mortgagor 
in  own  name  under  invalid  verbal  agreement  with  mortgagee;  Healey  Ice  Mach. 
Co.  v.  Green,  181  Fed.  895,  holding  that  holder  of  mechanic's  lien  has  no  claim 
on  proceeds  of  insurance  policy  taken  out  by  owner  and  payable  to  himself; 
Trust  Co.  v.  Scottish  Union  &  Nat.  Ins.  Co.  119  Ga.  674,  46  S.  E.  855,  holding 
a  mortgagee  might  maintain  an  action  alone  for  a  loss  under  a  policy  issued  to 
him  where  the  amount  of  the  debt  equals  the  insurance  and  embraces  all  of  the 
property  destroyed;  Fitts  v.  A.  F.  Messick  Grocery  Co.  144  N.  C.  471,  57  S.  E. 
164 ;  Hyde  v.  Hartford  F.  Ins.  Co.  70  Neb.  507,  113  Am.  St.  Rep.  796,  97  N.  W. 
«29,— on  a  covenant  in  a  mortgage  that  the  mortgagor  insure  for  benefit  of 
mortgagee  as  creating  a  lien  in  favor  of  mortgagee  although  the  mortgagor  in- 
sures in  his  own  name. 

Cited  in  footnotes  to  Hocking  v.  Virginia  F.  &  M.  Ins.  Co.  39  L.  R.  A.  148, 
•which  denies  mortgagee's  right  to  recover  where  mortgagor  burns  building; 
Farmers'  Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A.  710,  which  denies 
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mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  bene- 
fit; Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  A.  461,  which  holds  mortgagee  not 
entitled  "to  insurance  procured  by  donee  for  own  benefit,  by  latter's  knowledge 
of  mortgagor's  failure  to  keep  agreement  to  insure;  Home  Ins.  Co.  v.  Koob,  58 
L.  R.  A.  58,  which  holds  policy  to  mortgagor  not  avoided  by  policy  to  mort- 
gagee; Hardy  v.  Lancashire  Ins.  Co.  33  L.  R.  A.  241,  which  holds  mortgagee'* 
rights  unaffected  by  additional  insurance  taken  by  mortgagor;  Palmer  Sav. 
Bank  v.  Insurance  Co.  of  N.  A.  32  L.  R.  A.  615,  which  sustains  mortgagee'* 
right  to  sue  on  policy  in  own  name;  Boyd  v.  Thuringia  Ins.  Co.  55  L.  R.  A. 
165,  which  holds  question  of  forfeiture  of  policy  payable  to  mortgagee  not 
determined  by  provisions  as  to  mortgagor's  acts;  Pioneer  Sav.  &  L.  Co.  v.  Provi- 
dence Washington  Ins.  Co.  38  L.  R.  A.  397,  which  holds  change  of  title  by  deed 
from  mortgagor  to  mortgagee  pending  application  for  insurance  not  fatal  to 
insurance;  Harrison  v.  Pepper,  33  L.  R.  A.  239,  which  holds  that,  in  absence 
of  agreement  to  that  effect,  remainder  man  has  no  claim  upon  insurance  carried 
by  life  tenant. 

Cited  in  notes  (6  L.R.A.  (N.S.)  450)  on  right  to  insurance  where  loss  occurs 
during  period  of  redemption  from  foreclosure;  (118  Am.  St.  Rep.  972)  on  appli- 
cation of  proceeds  of  insurance  on  mortgaged  property;  (135  Am.  St.  Rep.  745) 
on  fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder;  (46  L.  ed. 
U.  S.  1235)  on  right  of  mortgagee  to  benefit  of  insurance  taken  in  name  of  mort- 
gagor, in  absence  of  agreement  to  insure  for  benefit  of  mortgagee. 

Annotation  in  25  L.  R.  A.  305,  referred  to  particularly  in  Lowry  v.  Insurance 
Co.  of  N.  A.  75  Miss.  45,  37  L.  R.  A.  779,  footnote  p.  779,  46  Am.  St.  Rep.  587, 
21   So.   664,  authorizing  suit  by  mortgagee  in  own  name  on   policy   payable   to 
him. 
Execution    against    interest    in    insurance    policy. 

Cited  in  footnote  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life  which 
ceases  on  failure  to  pay  premiums. 

25  L.  R.  A.  309,  KIMMEL  v.  DICKSON,  5  S.  D.  221,  49  Am.  St.  Rep.  869,  58  N. 

W.  561. 
When   bank   deposit    impressed    with    trust. 

Cited  in  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  519,  86  Am.  St.  Rep.  769,  86  N.  W. 
21,  sustaining  action  against  receiver  of  bank,  which  had  collected  note  and 
mingled  proceeds  with  other  funds,  for  balance  due;  State  v.  Foster,  5  Wyo. 
216,  29  L.  R.  A.  251,  38  Pac.  926,  holding  commercial  paper  found  in  vaults  of 
insolvent  banker  not  impressed  with  trust  of  funds  held  in  trust  by  it;  Hoskins 
v.  Dougherty,  29  Tex.  Civ.  App.  323,  69  S.  W.  103.  holding  deposit  in  bank  as 
forfeit  to  third  party  in  event  of  nonperformance  of  contract,  or  payable  as 
part  of  purchase  money  in  case  of  performance  is  trust  fund  to  be  paid  to  ac- 
count of  contract;  State  v.  Thum,  6  Idaho,  330,  55  Pac.  858,  holding  public  moneys 
deposited  by  state  treasurer  become  trust  fund,  which  may  be  followed  in  hands 
of  receiver;  Shopert  v.  Indiana  Xat.  Bank,  41  Ind.  App.  481,  83  N.  E.  515,  hold- 
ing money  left  at  a  bank  to  be  paid  to  another  upon  the  performance  of  certain 
conditions  is  recoverable  on  failure  of  the  conditions  out  of  the  general  funds  of 
the  bank  from  a  receiver  subsequently  appointed. 

Cited  in  footnote  to  Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  57  L.  R.  A. 
885,  which  holds  cestui  que  trust  entitled  to  preference,  only  to  extent  trustee's 
estate  shown  to  have  been  increased  by  misappropriation  of  trust  property. 

Cited  in  notes  (15  L.R.A. (N.S.)  1101)  on  lien  on  commercial  paper  pur- 
chased by  bank  after  mingling  trust  money  with  own  funds;  (39  L.R.A. (N.S.) 


1365  L.  R.  A.  CASES  AS  AUTHORITIES.  [25  L.R.A.  320 

848)  as  to  when  bank  deposit  is  special;  (86  Am.  St.  Rep.  780)  on  title  of  bank' 
to  money  deposited  with  or  collected  by  it;  (86  Am.  St.  Rep.  804)  on  right  to 
recover  money  deposited  with  or  collected  by  bank  upon  its  insolvency. 

Distinguished   in    McCormick   Harvesting   Mach.    Co.   v.    Yankton    Savi    Bank, 
15  S.  D.  202,  87  N.  W.  974,  holding  sender  of  notes  to  bank  for  collection  is  mere 
•creditor  where  it  has  been  custom  to  credit  the  amounts  collected. 
•Right  to  follow  a   trust  fund. 

Cited  in  Shopert  v.  Indiana  Nat.  Bank,  41  Ind.  App.  477,  83  N.  E.  515, 
on  the  right  to  follow  and  recover  a  trust  fund. 

25  L.  R.  A.  312,  LIVERMORE  v.  WAITE,   102  Cal.  113,  36  Pac.  424. 
Constitutional  amendments. 

Cited  in  Bott  v.  Wurts,  63  N.  J.  L.  297,  45  L.  R.  A.  255,  43  Atl.  744,  maintain- 
ing jurisdiction  to  review  by  certiorari  at  instance  of  citizen  determination  of 
commission  appointed  to  ascertain  result  of  popular  vote  on  constitutional 
amendment;  People  ex  rel.  Elder  v.  Sours,  31  Colo.  429,  74  Pac.  167  (dissent- 
ing opinion),  majority  holding  legislature  may  propose  amendment  to  Consti- 
tution by  way  of  added  article;  State  ex  rel.  Halliburton  v.  Roach,  230  Mo.  433, 
139  Am.  St.  Rep.  639,  130  S.  W.  689,  holding  that  petition  demanding  that 
amendment  to  constitution  be  submitted  to  people  dividing  state  into  senatorial 
districts  does  not  ask  for  constitutional  amendment,  but  for  statutory  enact- 
ment by  popular  vote;  McBee  v.  Brady,  15  Idaho,  776,  100  Pac.  97,  on  how 
amendments  to  constitution  may  properly  be  made;  Kadderly  v.  Portland,  44 
Or.  136,  74  Pac.  710;  Chicago  v.  Reeves,  220  111.  288,  77  N.  E.  237,— on  the  right 
to  propose  constitutional  amendments  as  not  being  an  exercise  of  legislative 
power  in  the  ordinary  sense;  McConaughy  v.  Secretary  of  State,  106  Minn.  405, 
119  X.  W.  408,  holding  courts  had  jurisdiction  to  determine  whether  a  constitu- 
tional amendment  had  been  legally  submitted  and  adopted  by  the  people;  Kad- 
derly v.  Portland,  44  Or.  134,  74  Pac.  710,  on  the  determination  of  the  validity 
of  a  constitutional  amendment  as  being  a  judicial  question. 

Cited  in  footnotes  to  State  ex  rel.  Woods  v.  Tooker,  25  L.  R.  A.  560,  which 
holds  fatal  to  constitutional  amendment,  publication  for  two  weeks  only;.  State 
ex  rel.  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which  holds  submission  to  popular  vote 
of  proposal  for  constitutional  convention  properly  made  by  legislature;  Com. 
ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds  governor's  approval  of 
proposed  constitutional  amendment,  unnecessary. 

Criticized  in  Edwards  v.  Lesueur,   132  Mo.  436,  31  L.  R.  A.  820,  footnote  p. 
815,  33  S.  W.   1130,  refusing  to  enjoin  submission  to  people,  of  amendment  to 
Constitution  providing  for  change  of  seat  of  government  of  state  because  depend- 
ent on  conditions. 
Right    to    injnnetive   relief. 

Cited  in  Wheeler  v.  Herbert,  152  Cal.  228,  92  Pac.  353,  holding  a  suit  for  in- 
junction is  the  proper  remedy  to  obtain  relief  to  prevent  the  execution  of  a  void 
statute. 

Cited  in  note  (34  L.R.A.  (N.S.)  381)  on  prevention  of  illegal  removal  of  state 
cap  i  ta£ 

25  L.  R.  A.  320,  DICKSON  v.  OMAHA  &  ST.  L.  R.  CO.  124  Mo.  140,  46  Am.  St. 

Rep.  429,  27   S.  W.  476. 
Railroads;   liability  to  employees. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  397,  58  L.  R.  A.  403,  69 
Pac.  338,  holding  locomotive  fireman  has  right  to  assume  that  railway  will 
not  put  grain  doors  in  such  position  as  to  expose  him  to  unnecessary  danger. 
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Liability    for    injury    resulting:    from    nnfenced    track. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Williams,  172  111.  382,  64  Am.  St.  Rep. 
44,  50  X.  E.  116,  holding  railroad  liable  to  employee  injured  through  its  fail- 
ure to  keep  track  fenced :  Terre  Haute  &  I.  R.  Co.  v.  Williams,  69  111.  App. 
394,  holding  road  liable  for  death  of  engineer  whose  engine  collided  with  cattle 
on  track  not  fenced;  Mendizabal  v.  New  York  C.  &  H.  R.  R.  Co.  89  App.  Div. 
388,  85  N.  Y.  Supp.  896,  holding  railroad  liable  for  injury  to  workman  carried 
on  construction  train  derailed  by  running  over  cow  on  unfenced  track;  Inter- 
national &  G.  N.  R.  Co.  v.  Richmond,  28  Tex.  Civ.  App.  516,  67  S.  W.  1029.  hold- 
ing railroad  liable  for  killing  animal  straying  upon  premises  of  abutting  laud- 
owner,  and  entering  right  of  way  through  defective  fence. 

Cited  in  footnotes  to  Carper  v.  Kimball,  35  L.  R.  A.  135,  which  denies  lia- 
bility for  injuries  to  railroad  employee  from  failure  to  build  fences ;  Barney 
v.  Hannibal  &  St.  J.  R.  Co.  26  L.  R.  A.  847,  which  denies  duty  of  railroad 
company  to  fence  switch  yards  for  protection  of  children;  Rosse  v.  St.  Paul 
&  D.  R.  Co.  37  L.  R.  A.  591,  which  holds  railroad  company  liable  for  injury 
to  young  child  from  failure  to  keep  track  fenced;  Kimball  v.  Carter,  38  L.  R. 
A.  570,  which  holds  inclosed  lands  through  which  right  of  way  must  be  fenced 
those  which  have  line  of  obstacle  of  any  kind  setting  them  off  as  private  property. 

Cited  in  notes  (9  L.R.A.  (N.S.)  344,  364,  385)  on  private  action  for  violation 
of  statute  as  to  fencing  right  of  way  not  expressly  conferring  it:  (31  L.R.A. 
(X.S. )  862)  on  constitutionality  of  statutes  requiring  railroad  to  fence  tracks 
and  build  cattle  guards. 

Distinguished  in  Carper  v.  Norfolk  &  W.  R.  Co.  35  L.  R.  A.  141.  23  C.  C. 
A.  675,  42  U.  S.  App.  282,  78  Fed.  100,  holding  railroad  owes  no  duty  to  ita 
employees  in  keeping  track  fenced  so  as  to  make  it  liable  for  injury  resulting 
from  derailed  train  by  collision  with  cattle;  Nielsen  v.  Chicago,  B.  &  Q.  R. 
Co.  109  C.  C.  A.  225,  187  Fed.  395,  holding  fireman  has  no  cause  of  action  against 
railroad  for  injury  resulting  from  derailment  of  locomotive  by  cattle  which 
had  strayed  upon  unfenced  railroad;  Wabash  R.  Co.  v.  Gaull,  116  111.  App.  445, 
holding  no  liability  on  part  of  a  railroad  company  for  a  failure  to  fence  where 
a  person  driving  along  highway  was  killed  when  his  horses  took  fright  and  ran 
across  tracks  plunging  over  an  embankment. 
Contributory  negligence. 

Cited  in  Baker  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  147  Mo.  167,  48  S.  W.  838, 
which  holds  woman  confused  by  first  discovering  approach  of  concealed  cars, 
after  going  on  tracks,  not  amenable  to  rule  of  stopping  to  look  and  listen;  Gates 
v.  Metropolitan  Street  R.  Co.  168  Mo.  548,  58  L.  R.  A.  451,  68  S.  W.  906,  declar- 
ing erroneous  instruction  that  plaintiff  cannot  recover  if  his  negligence  "but 
contributes  to  the  injury;"  Byars  v.  Wabash  R.  Co.  161  Mo.  App.  706,  141  S.  W. 
926.  holding  that  one  is  not  chargeable  with  negligence  because  when  exposed  to 
sudden  danger  he  does  not  adopt  safest  and  best  course  to  avoid  injury;  Sydnor 
v.  Arnold,  122  Ky.  562,  92  S.  W.  289,  on  what  is  necessary  to  fix  liability  on  a 
person  for  remote  negligence;  Springer  v.  St.  Louis  S.  W.  R.  Co.  88  C.  C.  A. 
619,  161  Fed.  814  (dissenting  opinion),  on  the  failure  of  a  person  in  an 
eme'rgency  to  appreciate  the  best  course  to  pursue  as  not  necessarily  amounting 
to  negligence;  Huss  v.  Heydt  Bakery  Co.  210  Mo.  73,  108  S.  W.  63  (dissenting 
opinion),  on  negligence  which  would  not  have  resulted  in  injury  but  for  the 
negligence  of  defendant  as  not  being  available  as  contributory  negligence;  Lee 
v.  St.  Louis,  M.  &  S.  E.  R.  Co.  112  Mo.  App.  408,  87  S.  W.  12,  holding  where 
plaintiff  was  injured  by  the  sudden  stopping  of  a  hand  car  due  to  the  unexpected 
locking  of  the  cogs,  it  was  a  question  for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligence  because  he  knew  the  cogs  were  tight. 
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Cited  in  notes    (37  L.R.A.(X.S.)    53)    on  care  required  in  sudden  emergency; 
(15  Eng.  Rul.  Cas.  74)   on  contributory  negligence;    (17  Eng.  Rul.  Cas.  248)   on 
assumption  of  risks  by  employee. 
Proximate   cause. 

Cited  in  Boyce  v.  Chicago  &  A.  R.  Co.  120  Mo.  App.  173,  96  S.  W.  670:  Foley  v. 
McMahon,  114  Mo.  App.  444,  90  S.  W.  113, — defining  "proximate  cause." 

25  L.  R.  A.  325,  ELLIS  ex  rel.  REYNOLDS  v.  MAY,  99  Mich.  538,  58  N.  W. 

483. 
Mandatory   provision*   of   ballot   lawa. 

Cited  in  Todd  v.  Election  Comrs.  104  Mich.  482,  29  L.  R.  A.  334,  64  N.  W. 
496,  upholding  act  against  printing  name  of  candidate  more  than  once  on  of- 
ficial ballot;  Tebbe  v.  Smith,  108  Cal.  108,  29  L.  R.  A.  676,  footnote  p.  673, 
49  Am.  St.  Rep.  68,  41  Pac.  454,  refusing  to  declare  ballots  illegal  because  legal 
mark  in  legal  place  might  serve  to  identify  them;  Cole  v.  Tucker,  164  Mass. 
488,  29  L.  R.  A.  669,  41  N.  E.  681,  upholding  statute  making  official  ballot 
compulsory  in  election  of  city  officers,  and  optional  as  to  town  officers;  Re  Con- 
tested Election,  3  Lack.  Legal  News,  78,  holding  ballot  of  voter  who  takes 
person  into  booth  to  see  how  he  votes  should  be  thrown  out;  Tebbe  v.  Smith, 
108  Cal.  113,  29  L.  R,  A.  676,  49  Am.  St.  Rep.  68,  41  Pac.  454,  discarding 
marked  ballots  where  it  appeared  that  only  one  person  in  precinct  was  lawfully 
assisted  to  mark  his  ballot;  Van  Winkle  v.  Crabtree,  34  Or.  471,  55  Pac.  831, 
holding  mandatory,  provisions  as  to  space  in  which  marking  of  ballot  should 
be  done;  Board  v.  Dill,  26  Okla.  116,  29  L.R.A.(N.S.)  1176,  110  Pac.  1107,  Ann. 
Cas.  1912  B,  101,  holding  that  statutes  designed  to  secure  secrecy  of  ballot  are 
mandatory  on  both  officials  and  electors;  Rampendahl  v.  Crump,  24  Okla.  888, 
105  Pac.  201,  holding  that  statute  providing  that  on  leaving  booth  voter  shall 
deliver  ballot  to  inspector  etc.  is  mandatory;  Westville  v.  Stillwell,  24  Okla. 
897,  105  Pac.  664,  holding  that  statute  providing  that  every  person  desiring 
to  vote  at  special  election  shall  before  being  given  ballot  subscribe  and  swear 
to  affidavit  is  mandatory;  People  ex  rel.  Anderson  v.  Rinehart,  161 
Mich.  587,  126  N.  W.  704,  holding  that  statute  requiring  inspector  to  write 
his  initials  on  lower  left  hand  corner  of  ballot  is  mandatory,  and  neglect  to 
comply  with  the  statute  renders  ballot  void;  Virgil  v.  Garcia.  36  Colo.  441, 
setting  aside  entire  vote  of  precinct  for  gross  violation  of  mandatory  provisions 
of  statute  as  to  conduct  of  judges. 

Cited  in  footnotes  to  Stackpole  v.  Hallahan,  28  L.  R.  A.  502,  which  holds  pro- 
visions of  Australian  ballot  law  not  mandatory  to  extent  that  fair  election 
invalidated;  Taylor  v.  Beakley,  28  L.  R.  A.  683,  which  holds  mandatory  pro- 
vision against  counting  ballot  not  marked  as  required  by  statute. 

Cited  in  notes  (90  Am.  St.  Rep.  82,  84;  40  L.R.A.  (N.S.)  536)  on  mandatory 
provisions  as  to  assisting  voter. 

Distinguished  in  Horning  v.  Board  of  Canvassers,  119  Mich.  53,  77  N.  W. 
446,  declaring  provision  that  inspector's  initials  shall  appear  at  one  place  only 
on  back  of  ballot,  directory  merely. 

25  L.  R,  A.  338,  AMERICAN  WATERWORKS  CO.  v.  FARMERS  LOAN  &  T. 

CO.  20  Colo.  203,  46  Am.  St.  Rep.  285,  37   Pac.  269. 
Extraterritorial   effect  of  «tatate». 

Cited  in  House  of  Mercy  v.  Davidson,  90  Tex.  533,  39  S.  W.  924,  holding  pro- 
visions of  general  law  of  state  under  which  company  incorporated  controlling 
as  to  possession  of  land  in  another  state;  Stack  v.  Detour  Lumber  &  Cedar  Co. 
151  Mich.  24,  16  L.R.A. (N.S.)  616,  114  N.  W.  876,  14  Ann.  Cas.  112,  holding 
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foreign  corporation  admitted  to  do  business  in  state  was  not  deprived  of  the 
right  to  plead  usury  as  a  defense  because  of  such  a  provision  in  the  laws  of 
its  own  state. 

25  L.  R.  A.  341,  CONNOR  v.  PEOPLE,  18  Colo.  373,  36  Am.  St.  Rep.  295,  33 

Pac.   159. 
Conspiracy  to  commit   crime. 

Cited  in  Miller  v.  People,  22  Colo.  533,  45  Pac.  408,  holding  there  can  be  no 
conspiracy  to  do  an  act  not  in  itself  unlawful;  Lipschitz  v.  People,  25  Colo. 
265,  53  Pac.  1111,  holding  malicious  and  wilful  burning,  but  not  wilful  and 
malicious  conspiracy  to  burn,  is  unlawful;  Short  v.  People,  27  Colo.  184,  60 
Pac.  350,  holding  harmless,  error  to  instruct  that  conspiracy  is  doing  lawful 
act  in  unlawful  manner,  when  indictment  charges  burglary;  Johnson  v.  United 
States,  85  C.  C.  A.  399,  158  Fed.  73,  14  Ann.  Cas.  153,  holding  an  indictment  for 
a  conspiracy  to  effect  the  concealment  of  property  of  bankrupt  from  the  trustee 
faulty  where  the  trustee  is  named  as  a  party  and  the  averments  show  no  con- 
cealment from  him;  Johnson  v.  People,  124  111.  App.  243,  on  how  a  conspiracy 
must  be  proved. 
Effect  of  instigation  or  consent  to  criminal  act. 

Cited  in  Strait  v.  State,  77  Miss.  697,  27  So.  617,  holding  burglary  is  not 
committed  when  would-be  burglar  is  let  into  the  office  by  decoy  or  detective; 
Newman  v.  People,  23  Colo.  305,  47  Pac.  278,  holding  it  immaterial  whether 
briber  or  bribed  makes  first  advance;  State  v.  Hull,  33  Or.  63,  72  Am.  St.  Rep. 
694,  54  Pac.  159,  holding  cattle  are  not  stolen  when  taken  with  consent  and  ac- 
tive aid  of  owner  through  agent;  State  v.  West,  157  Mo.  322,  57  S.  W.  1071, 
holding  that  superintendent  of  railroad  does  not  consent  to  conspiracy  to  rob 
train  because  he  takes  steps  to  apprehend  robber  after  being  informed  of  in- 
tention; Hindman  v.  State,  72  Ark.  523,  81  S.  W.  836,  holding  where  a  conspiracy 
existed  to  cheat  a  man  under  color  of  a  bet  which  he  paid  when  he  lost,  the  crime 
did  not  constitute  larceny  but  merely  the  obtaining  of  money  under  false  pre- 
tenses; State  v.  Waghalter,  177  Mo.  687,  76  S.  W.  1028,  12  Am.  Crim.  Rep.  283, 
holding  a  defendant  could  not  be  convicted  of  receiving  stolen  goods  where  the 
goods  delivered  to  him  were  taken  by  a  detective  under  a  plan  with  owner  to  lay 
a  trap  for  defendant;  People  v.  Mills,  178  N.  Y.  299,  18  N.  Y.  Crim.  Rep.  297. 
67  L.R.A.  142,  70  N.  E.  786  (dissenting  opinion),  on  no  right  to  convict  of 
an  attempt  to  commit  a  crime  where  part  of  a  plan  to  have  defendant  commit 
the  crime  with  the  help  of  others  employed  to  obtain  evidence  to  convict  him. 

Annotation  cited  in  Olds  v.  State,  44  Fla.  452,  33  So.  296,  holding  a  taking 
by  the  voluntary  consent  of  the  owner  of  the  property,  with  a  felonious  intent 
does  not  constitute  larceny. 

Cited  in  footnotes  to  State  v.  Abley,  46  L.  R.  A.  862,  which  sustains  liabil- 
ity for  burglary  though  clerk,  without  employer's  knowledge,  loans  key  at  01 
fleer's  request  to  have  duplicate  made  for  burglar's  use;  Com.  v.  Hollister,  25 
L.  R.  A.  349,  which  holds  conviction  not  prevented  because  supposed  confederate 
acted  for  purpose  of  detecting  guilty  parties;  Love  v.  People,  32  L.  R.  A.  139, 
which  holds  no  crime  committed  against  one  encouraging  others  to  commit  the 
act;  People  v.  Mills,  67  L.R.A.  131,  which  holds  one  proposing  scheme  and  putting 
in  motion  forces  by  which  court  records  are  removed  for  purpose  of  destroying 
them  guilty  as  principal,  though  the  records  are  actually  removed  under  per- 
mission of  a  judge  of  the  court;  State  v.  Currie,  69  L.R.A.  405,  which  holds 
mere  fact  that  person  who  assisted  in  a  burglary  was  a  detective  no  defense  if 
detective  did  not  instigate  the  crime. 

Cited  in  notes    (7  L.R.A. (N.S.)   758)   on  larceny;  effect  of  owner's  conduct  in 
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intentionally  facilitating  taking;  (30  L.R.A. (N.S.)  946)  on  instigation  or  con- 
sent to  crime  for  purpose  of  detecting  criminal  as  defense;  (72  Am.  St.  Rep. 
703)  on  effect  of  consent  to  crime  by  person  injured  thereby;  (135  Am.  St.  Rep. 
490)  on  robbery  with  consent  of  victim. 

Distinguished  in  State  v.  Chappell,  179  Mo.  331,  78  S.  W.  585,  holding  in- 
struction to  acquit  defendant  of  larceny  of  goods  from  railroad  car,  if  scheme 
was  suggested  by  decoy,  properly  refused  in  absence  of  evidence  to  support ; 
Porter  v.  People,  31  Colo.  516,  74  Pac.  879,  holding  detective  arranging  with 
defendant  to  ship  his  own  cattle  with  those  latter  might  steal  in  order  to  fill  car, 
not  accomplice,  requiring  corroborative  evidence  to  convict;  Tones  v.  State,  48 
Tex.  Grim.  Rep.  368,  1  L.R.A. (N.S.)  1026,  122  Am.  St.  Rep.  759,  88  S.  W.  217, 
13  Ann.  Cas.  455.  holding  the  fact  that  a  prosecutor  made  preparation  before 
the  robbery  in  anticipation  of  its  occurring  and  for  the  purpose  of  identifying  the 
robbers,  was  not  such  consent  as  to  absolve  the  act  from  being  criminal. 
Evidence. 

Cited  in  Kipp  v.  Silverman,  25  Mont.  302,  64  Pac.  884,  holding  hearsay  state- 
ments not  under  oath  add  nothing  to  confirmation  of  what  witness  says  under 
oath. 

Cited  in  note   (82  Am.  St.  Rep.  67)   on  rebuttal  evidence  to  sustain  credibility 
of  witness. 
Contempt  of  court. 

Cited  in  People  ex  rel.  Connor  v.  Stapleton,  18  Colo.  579,  23  L.  R.  A.  791, 
33   Pac.   167,  holding  contempt  of  court  shown  by  newspaper  publication  alleg- 
ing in  effect  that  court  was  influenced  in  its  decision  in  particular  case. 
Testimony  of  detectives. 

Cited  in  State  v.  Shew,  8  Kan.  App.  685,  57  Pac.  137,  holding  it  the  duty  of 
the  trial  court  to  instruct  the  jury  to  scrutinize  closely  the  testimony  of  detec- 
tives employed  to  discover  alleged  violations  of  a  statute. 

Distinguished  in  Com.  v.  Wasson,  42  Pa.  Super.  Co.  57,  holding  that  testi- 
mony of  detectives  is  not  testimony  of  coconspirators  where  detectives  enter 
into  combination  with  conspirators  in  order  to  entrap  and  arrest  them. 

25  L.  R.  A.  349,  COM.  v.  HOLLISTER,  157  Pa.  13,  27  Atl.  386. 
Participation    In   crime. 

Cited  in  State  v.  Torphy,  78  Mo.  App.  208,  holding  person  entering  gambling 
place  and  engaging  in  game  for  sole  purpose  of  enabling  him  to  secure  evi- 
dence to  convict  not  punishable;  Wright  v.  Stewart,  130  Fed.  914,  holding 
bank  corporation  receiving  and  enjoying  benefits  of  fraudulent  scheme  to  extort 
money,  with  knowledge  of  fraud,  chargeable  as  conspirator. 

Cited  in  footnotes  to  State  v.  Abley,  46  L.R.A.  862,  which  sustains  liability 
for  burglary  though  clerk,  without  employer's  knowledge,  loans  key  at  officer's 
request  to  have  duplicate  made  for  burglar's  use;  People  v.  Mills,  67  L.R.A.  131, 
which  holds  one  proposing  scheme  and  putting  in  motion  forces  by  which  court 
records  are  removed  for  purpose  of  destroying  them  guilty  as  principal,  though 
the  records  are  actually  removed  under  permission  of  a  judge  of  the  court;  State 
v.  Currie,  69  L.R.A.  405,  which  holds  mere  fact  that  person  who  assisted  in  a 
burglary  was  a  detective  no  defense  if  detective  did  not  instigate  the  crime. 

Cited  in  notes    (25   L.R.A.   341)    on   instigation   or   consent  to  crime  for  the 
purpose   of   detecting  criminal,   as  a  defense  to   prosecution;    (30   L.R.A. (N.S.) 
946)  on  same  point. 
Testimony    of    detectives. 

Cited  in  Com.  v.  Wasson,  42  Pa.  Super.  Ct.  57,  holding  that  testimony  of  de- 
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tectives  is  not  testimony  of  coconspirators,  where  detectives  enter  into  combina- 
tion with  conspirators  in  order  to  entrap  and  arrest  them. 

25   L.  R.  A.  354,  STATE  ex  rel.  HUNT  v.  SUPERIOR  COURT,  8  Wash.  210, 

35  Pac.  1087. 
!!  iv.  h<    of   possession   to   property  under   lien. 

Followed  in  State  ex  rel.  Shelly  v.  Superior  Court,  8  Wash.  659,  35  Pac. 
1092,  and  State  ex  rel.  Perkins  v.  Graham,  9  Wash.  528,  36  Pac.  1085,  without 
discussion. 

Cited  in  Sanders  v.  Main,  9  Wash.  47,  36  Pac.  1049,  holding  rightful  posses- 
sion under  mortgage  lien  not  affected  by  subsequent  assignment  for  benefit  of 
creditors;  Cherry  v.  Western  Washington  Industrial  Exposition  Co.  11  Wash. 
590,  40  Pac.  136,  holding  appointment  of  receiver  before  sale  and  after  proceed- 
ings under  execution  will  not  affect  right  of  purchaser  thereunder;  State  ex 
rel.  Baum  v.  Superior  Court,  14  Wash.  328,  44  Pac.  542,  holding  assignee  of  in- 
solvent debtor  has  title,  but  not  right  of  possession,  to  property  rightfully  lev- 
ied on  by  sheriff;  Smith  v.  Sioux  City  Nursery  &  Seed  Co.  109  Iowa,  55,  79  N. 
W.  457.  holding  receiver  takes  subject  to  payment  of  all  valid  prior  liens;  People 
use  of  Kenfield  v.  Finch,  19  Colo.  App.  521,  76  Pac.  1120,  holding  in  an  action 
against  a  sheriff  and  his  sureties  for  damages  because  of  a  false  return,  of  no 
property  found,  the  subsequent  appointment  of  a  receiver  of  the  property  of  the 
execution  debtor  is  no  defense;  Kidder  v.  Beavers.  33  Wash.  641,  74  Pac.  819, 
holding  a  mortgagee  of  property  of  insolvent  corporation  in  hands  of  receiver  is 
not  required  to  ask  leave  of  court  to  foreclose  where  the  property  in  the  hands 
of  a  third  person  and  never  in  the  possession  of  the  receiver. 

Distinguished  in  State  ex  rel.  Schwabacher  Bros.  &  Co.  v.  Superior  Court, 
11  Wash.  65,  39  Pac.  244,  upholding  injunction  against  execution  sale,  and  or- 
dering property  turned  over  to  receiver;  State  ex  rel.  Krisch  v.  King  County, 
36  Wash.  94,  78  Pac.  461,  holding  the  right  of  a  receiver  or  an  attaching  creditor 
to  the  possession  of  property  may  be  determined  in  proceeding  determining  the 
question  of  solvency  of  the  corporation. 

25  L.  R.  A.  360,  FESTORAZZI  v.  ST.  JOSEPH  ROMAN  CATHOLIC  CHURCH, 

104  Ala.  327,  53  Am.  St.  Rep.  48,   18  So.  394. 
Validity   of   charitable   trusts. 

Cited  in  McHugh  v.  McCole,  97  Wis.  181,  40  L.  R.  A.  729,  72  N.  W.  631, 
holding  invalid  a  bequest  "to  be  used  and  applied  .  .  .  for  masses  for  the 
repose  of"  the  soul  of  testator  and  other  persons  named,  and  referring  par- 
ticularly to  annotation  in  25  L.  R.  A.  360;  Harrington  v.  Pier,  105  Wis.  513, 
50  L.  R.  A.  319,  76  Am.  St.  Rep.  922,  82  N.  W.  345,  holding  bequest  for  pro- 
motion of  temperance  work  in  city  named,  being  public  trust,  is  not  invalid 
for  indefiniteness  of  beneficiary. 

Cited  in  footnote  to  Webster  v.  Sughrow,  48  L.  R.  A.  100,  which  sustains 
trust  for  saying  of  masses. 

Cited  in  notes  (40  L.R.A.  717,  721)  on  validity  of  bequests  for  masses;  (65 
Am.  St.  Rep.  119,  121)  on  same  point;  (14  L.R.A.  (N.S.)  68,  69,  96,  97)  on  en- 
forcement of  general  bequest  for  charity  or  religion;  (63  Am.  St.  Rep.  249,  266) 
on  what  are  charitable  uses  or  trusts;  (5  Eng.  Rul.  Cas.  578)  on  invalidity  of 
charitable  bequest  for  indebtedness. 

Distinguished  in  Sherman  v.  Baker,  20  R.  I.  448,  40  L.  R.  A.  719,  40  Atl.  11, 
holding  bequest  to  parish  priest  to  say  mass  for  testator  is  valid  gift  to  priest 
himself  for  services;  Moran  v.  Moran,  104  Iowa,  226,  39  L.  R.  A.  208,  foot- 
note p.  204,  65  A..I.  St.  Rep.  443,  73  N.  W.  617,  holding  bequest  to  pastor  of 
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church  "that  masses  may  be  said  for  me,"  is  valid  private  trust;  Lewis  v. 
Gaillard,  61  Fla.  844,  56  So.  281,  holding  that  testamentary  gift  to  state  insti- 
tution of  learning  to  be  used  in  part  for  benefit  of  students  from  certain  county 
is  valid. 

Disapproved  in  Hoeffer  v.  Clogan,  171  111.  472,  40  L.  R.  A.  763,  63  Am.  St. 
Rep.  241,  49  N.  E.  527,  holding  devise  to  church  in  trust  for  saying  masses  for 
souls  of  persons  named,  is  valid  charitable  gift;  Coleman  v.  O'Leary,  114  Ky. 
401,*  70  S.  W.  1068,  holding  a  bequest  in  trust  for  masses  for  the  repose  of  the 
soul  of  the  testator  was  enforceable. 

25  L.  R.  A.  363,  FLAGG  v.  SCHOOL  DIST.  NO.  70,  4  N.  D.  30,  58  N.  W.  499. 
Negotiability  of  promissory  note. 

Cited  in  Nicely  v.  Winnebago  Nat.  Bank,  18  Ind.  App.  37,  47  N.  E.  476;  Cul- 
bertson  v.  Nelson,  93  Iowa,  190,  27  L.  R.  A.  226,  57  Am.  St.  Rep.  266,  61  N. 
W.  854;  Nicely  v.  Commercial  Bank,  15  Ind.  App.  566,  57  Am.  St.  Rep. 
245,  44  N.  E.  572;  Tronson  v.  Colby  University,  9  N.  D.  562,  84  N.  W.  474; 
Folsom  v.  Kilbourne,  5  N.  D.  403,  67  N.  W.  291,  —  holding  provision  in  note 
for  exchange  on  New  York  renders  it  non-negotiable. 

Cited  in  notes  (27  L.R.A.  224)  on  provision  for  exchange  as  affecting  nego- 
tiability; (125  Am.  St.  Rep.  212)  on  agreements  and  conditions  destroying 
negotiability. 

Disapproved  in  Haslack  v.  Wolf,  60  L.  R.  A.  435,  holding  promissory  note  not 
rendered  non-negotiable  by  agreement  to  pay  exchange  at  point  other  than  place 
where  note  is  payable. 
Rijilits   of  purchasers   of  municipal  bonds. 

Cited  in  State  v.  School  Dist.  No.  50,  18  N.  D.  623,  138  Am.  St.  Rep.  787, 
120  N.  W.  555,  holding  that  recital  in  school  bonds  that  they  are  issued  "as 
authorized  by  act  of  legislature  approved  March  11,  1887,"  does  not  estop  school 
district  from  showing  that  they  were  illegally  issued. 

Cited  in  footnotes  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  denies 
possibility  of  bona  fide  holder  of  county  bonds  issued  under  unconstitutional 
statute;  Independent  School  District  v.  Rew,  55  L.  R.  A.  364,  which  holds 
municipal  corporation  estopped  to  deny  truth  of  recitals  in  bonds  held  by 
innocent  purchaser;  People's  Bank  v.  School  Dist.  No.  52,  28  L.  R.  A.  642, 
which  holds  invalidity  of  municipal  bonds  leaves  original  liability  of  municipal- 
ity unaffected. 

Explained  in  Flagg  v.  School  Dist.  No.  70,  5  N.  D.  192,  65  N.  W.  674,  hold- 
ing fact  that  warrants  had  not  been  audited  and  surrendered  could  be  proved 
to  show  want  of  consideration  for  issue  of  bonds. 

25  L.  R.  A.  377,  CUTTER  v.  POLLOCK,  4  N.  D.  205,  50  Am.  St.  Rep.  644,  59 

N.   W.    1062. 
Transfer  of   partnership  property  as   security. 

Cited  in  Smith  v.  Baker,  5  Okla.  335,  49  Pac.  61,  and  Dyson  v.  St.  Paul  Nat. 
Bank,  74  Minn.  447,  73  Am.   St.  Rep.  358,  77  N.  W.  236,  holding  members  of 
copartnership  can  transfer  whole  of  copartnership  assets,  in  good  faith,  to  se- 
cure  a   debt   of   partnership,   though   insolvent. 
How   receiver's    compensation    determined. 

Cited  in  Patterson  v.  Ward,  6  N.  D.  613,  72  N.  W.  1013,  holding  compensa- 
tion of  receiver  is  matter  for  judicial  determination;  Cutter  v.  Pollock,  7  N.  D. 
632,  76  N.  W.  235,  holding  proper  for  court  to  adjudge  three  fifths  of  amount 
deducted  for  fees  and  expenses  of  receivership  from  property  in  which  de- 
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fendants  held  liens;  Nutter  v.  Brown,  58  W.  Va.  247,  1  L.R.A.(N.S.)  1089,  52 
S.  E.  88,  6  Ann.  Cas.  94,  holding  the  allowance  of  expenses  and  compensation  of 
receivers  is  appealable. 

Cited  in  note   (25  L.R.A.  (N.S.)  416)  on  liability  for  cost  of  receivership  where 
final  judgment  is  against  the  moving  property. 
Unlawful  preferences. 

Cited  in  footnotes  to  Re  Fixen,  50  L.R.A.  605,  which  holds  payment  of 
money  by  insolvent  to  unsecured  creditor  in  ordinary  course  of  business-,  an 
unlawful  preference;  Tatman  v.  Humphrey.  63  L.R.A.  738,  which  holds  insolvent 
mortgagor's  permitting  mortgagee  to  take  possession  of  mortgaged  chattels  under 
unrecorded  mortgage  an  act  of  bankruptcy;  Re  George  M.  Hill  Co.  66  L.R.A.  68, 
which  holds  forbidden  transfer  not  effected  by  bank's  appropriation  of  balance 
of  bankrupt's  deposit  account  in  payment  of  his  indebtedness  to  it  after  knowl- 
edge of  bankruptcy. 

Cited  in  note  (58  Am.  St.  Rep.  87)   on  fraudulent  assignments  for  creditors. 

25  L.  R.  A.  383,  HOSMER  v.  SHELDON  SCHOOL  DIST.  NO.  2,  4  N.  D.   197, 

50   Am.   St.   Rep.   639,   59   N.   W.    1035. 
Teacher's  contract. 

Cited  in  Bryan  v.  Fractional  School  Dist.  No.  1,  111  Mich.  70,  69  N.  W.  74, 
holding  contract  made  with  teacher  not  legal  certificate  of  qualification,  being 
prohibited  by  law,  cannot  be  made  basis  of  recovery. 

Cited  in  footnote  to  Mayor  v.  Cayce,  30  L.  R.  A.  697,  which  holds  valid,  con- 
tract giving  school  teacher  right  to  charge  extra  from  pupils  taking  special 
studies. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Partlow,  30  Tex.  Civ.  App.  602, 
71  S.  W.  584,  holding  person  without  certificate  prevented  from  making  con- 
tract to  teach  because  of  neglect  to  deliver  telegraph  message  may  recover 
damages,  if  certificate  obtained  before  school  year  began. 

25  L.  R.  A.  386,  LITTLE  ROCK  &  M.  R.  CO.  v.  BARRY,  58  Ark.   198,  23   S. 

W.    1097. 
"Who  are   fellow  servants. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  201,  102  Fed.  108,  Af- 
firming 2  Ind.  Terr.  421,  51  S.  W.  1067;  Clyde  v.  Richmond  &  D.  R.  Co.  69 
Fed.  678;  Baltimore  &  0.  R.  Co.  v.  Camp,  13  C.  C.  A.  240,  31  U.  S.  App.  213, 
65  Fed.  960,  holding  train  despatcher  not  fellow  servant  with  train  hands; 
Wallace  v.  Boston  &  M.  R.  Co.  72  N.  H.  517,  57  Atl.  913,  holding  train  de- 
spatcher having  direction  of  trains  not  fellow  servant  of  brakeman  injured 
through  improper  issuance  of  orders;  Edge  v.  Southwest  Missouri  Electric  R. 
Co.  206  Mo.  493,  104  S.  W.  90,  holding  a  car  despatcher  who  gives  orders  over  a 
telephone  as  to  where  cars  should  side  track  is  not  a  fellow  servant  with  the 
operators  of  a  car;  Morrison  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  95,  88 
Pac.  998;  Root  v.  Kansas  City  S.  R.  Co.  195  Mo.  374,  6  L.R.A.  (N.S.)  223,  92  S. 
W.  621, — on  the  determination  of  where  employees  may  be  said  to  be  fellow 
servants. 

Cited  in  footnote  to  Hankins  v.  New  York,  L.  E.  &  W.  R.  Co.  25  L.  R.  A. 
396,  which  holds  train  despatcher  and  fireman  not  fellow  servants. 

Cited  in  notes  (54  L.  R.  A.  38,  91)  on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  the  injury:  (25  L.  R.  A.  387,  389) 
on  train  despatcher  and  telegraph  operator  as  fellow  servants  of  trainmen : 
(7  L.R.A.  (X.S.)  651)  on  despatcher  as  fellow  servant,  at  common  law,  of  train 
employees:  (41  Am.  St.  Rep.  94;  75  Am.  St.  Rep.  588,  596,  599,  602,  638,  639) 


1373  L.  R.  A.  CASES  AS  AUTHORITIES.  [25  L.R.A.  396 

on  who  is  a  vice  principal;   (48  L.  ed.  U.  S.  1007)  on  railway  telegraph  operators 
as  fellow  servants  of  railway  trainmen;    (17  Eng.  Rul.  Cas.  242)    on  who  are 
fellow  servants. 
Master's   duty   in   respect    to   rules. 

Cited  in  footnote  to  Sprague  v.  New  York  &  N.  E.  R.  Co.  37  L.  R.  A.  638, 
which  holds  railroad  company's  duty  to  employees  not  performed  per  se  by  pre- 
paring time-table  and  printed  rules  for  running  of  trains  on  regular  time. 

Cited  in  note   (43  L.  R.  A.  347)    on  duties  of  master  and  servant  as  to  rules 
promulgated  for  safe  conduct  of  business. 
Measure  of  damages. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  63  Ark.  569,  40  S.  W.  463, 
and  Foster  v.  Pitts,  63  Ark.  395,  38  S.  W.  1114,  holding  instruction  as  to  dam- 
ages which  introduces  elements  not  in  evidence,  erroneous;  St.  Louis,  I.  M.  &  S. 
R.  Co.  v.  Leamons,  82  Ark.  509,  102  S.  W.  363  (dissenting  opinion),  on  the 
measure  of  damages  for  personal  injuries  received  through  the  negligence  of  a 
carrier. 
Instructions. 

Cited  in  Taylor  v.  McClintock,  87  Ark.  280,  112  S.  W.  405,  on  the  necessity 
that  instructions  be  confined  to  the  issue  and  be  based  on  the  evidence, 

25  L.  R.  A.  396,  HANKINS  v.  NEW  YORK,  L.  E.  &  W.  R.  CO.  142  N.  Y.  416, 

59  N.  Y.  S.  R.  802,  40  Am.  St.  Rep.  616,  37  N.  E.  466. 
"Who  are  fellow  servants. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Heck,  151  Ind.  314,  50  N.  E.  988; 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  200,  102  Fed.  96;  Clyde  v.  Rich- 
mond &  D.  R.  Co.  69  Fed.  678;  Baltimore  &  O.  R.  Co.  v.  Camp,  13  C.  C.  A.  240, 
31  U.  S.  App.  213,  65  Fed.  952,  —  holding  train  despatcher  not  fellow  servant 
of  trainmen;   Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten,  57  N.  J.  L.  402, 
51  Am.  St.  Rep.  604,  31  Atl.  619,  holding  agent  selected  to  keep  machinery  and 
appliances  in  repair  not  fellow  servant  with  those  using  them  unless  also  using 
them;  Norfolk  &  W.  R.  Co.  v.  Houchins,  95  Va.  411,  46  L.  R.  A.  367,  64  Am.  St. 
Rep.   791,  28  S.  E.  578,  holding  conductor  of  train  not  necessarily  superior  of 
rest  of  crew  because  he  has  work  of  operating  or  moving  train;  Jackson  v.  Nor- 
folk &  W.  R.  Co.     43  W.  Va.  395,  46  L.  R.  A.  350,  27  S.  E.  278,  holding  con- 
ductor and  brakeman  of  freight  train  are  fellow  servants;   Sutter  v.  New  York 
C.  &  H.  R.  R.  Co.  79  App.  Div.  367,  79  N.  Y.  Supp.  1106,  holding  locomotive  en- 
gineer   inspecting   engine    not    fellow    servant   of    conductor    of   train    to   which 
engine  is  attached ;    Meehan  v.  Judson,  43  App.  Div.  51,  59   X.   Y.   Supp.   578, 
holding    superintendent    of    street    railway    vice    principal    as    to    duty    of    fur- 
nishing suitable  machinery  and  keeping  it  in  repair;   Gann  v.  Nashville,  C.  & 
St.  L.  R.  Co.   101  Tenn.  384,  70  Am.  St.  Rep.  687,  47   S.  W.  493,  holding  sec- 
tion boss  operating  brake  of  hand  car  is  fellow  servant  to  section  hand  injured 
by  negligent  operation  of  brake;  Bryant  v.  New  York  C.  &  H.  R.  R,  Co.  81  Hun, 
168,  30  N.  Y.  Supp.  737,  holding  railroad  not  liable  for  injury  to  engineer  by 
collision    because    train    despatcher    had    not    sent    order    where    rules    of    com- 
pany,  if  observed  by  engineer   of  other   train   would   have   prevented   collision; 
Vitto  v.  Keogan,   15  App.  Div.  332,  44  N.  Y.   Supp.   1,  holding  foreman  fellow 
servant  with  workman  whom  he  had  sent  to  clear  out  of  hole  unexploded  charge 
of  dynamite;  Miller  v.  Thomas,  15  App.  Div.   108,  44  N.  Y.  Supp.  277,  holding 
foreman  of  gang  in  which  injured  man  working  his  fellow  servant;   Kimmer  v. 
Weber,  151  N.  Y.  423,  45  N.  E.  860,  holding  error  of  judgment  by  foreman  and 
\verkmen  as  to  safety  of  scaffold  erected  by  them,  did  not  render  master  liable 
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for  injury  due  to  its  instability;  Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind. 
699,  63  L.  R.  A.  466,  68  N.  E.  262,  holding  foreman  of  railway-bridge  gang 
not  vice  principal  in  directing  operation  of  derrick;  Bagley  v.  Consolidated  Gas. 
Co.  5  App.  Div.  438,  39  N.  Y.  Supp.  302,  Reversing  13  Misc.  7,  34  N.  Y.  Supp. 
187  (dissenting  opinion),  majority  holding  foreman  fellow  servant  with  employee 
injured  by  loose  plank  thrown  from  scaffold  against  which  tank,  being  raised,, 
struck;  Sweeney  v.  Vacuum  Oil  Co.  3  App.  Div.  616,  38  N.  Y.  Supp.  96  (dissent- 
ing opinion),  majority  holding  negligence  of  superintendent  by  which  injury 
occurred,  that  of  coemployee;  Northern  P.  R.  Co.  v.  Dixon,  194  U.  S.  351,  48 
L.  ed.  1012,  24  Sup.  Ct.  Rep.  683  (dissenting  opinion),  majority  holding  that 
telegraph  operator  furnishing  misinformation  to  train  despatcher  as  to  movement 
of  trains  is  fellow  servant  to  fireman  on  train;  Ricker  v.  Central  R.  Co.  73  N.  J. 
L.  754,  7  L.R.A.(N.S.)  652,  64  Atl.  1068,  9  Ann.  Cas.  785,  holding  a  train 
despatcher  is  not  a  fellow  servant  with  a  fireman  on  a  locomotive;  Morrison  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  95,  88  Pac.  998,  holding  a  train  master 
having  the  direction  of  the  movement  of  trains  was  not  a  fellow  servant  of  train 
employees. 

Cited  in  notes  (50  L.  R.  A.  429)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise;  (25  L.  R.  A.  387)  on  train  despatcher  and  telegraph  operator 
as  fellow  servants  of  trainmen;  (51  L.  R.  A.  590,  594)  on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;  (54  L.  R.  A.  39. 
42,  90,  93,  94,  106)  on  vice  principalship  as  determined  with  reference  to 
character  of  act  which  caused  injury;  (7  L.R.A. (N.S. )  652,  657)  on  despatcher 
as  fellow  servant,  at  common  law,  of  train  employees;  (48  L.  ed.  U.  S.  107)  on 
railway  telegraph  operators  as  fellow  servants  of  railway  trainmen;  (17  Eng, 
Rul.  Cas.  242)  on  who  are  fellow  servants. 

Distinguished  in  Savage  v.  Nassau  Electric  R.  Co.  42  App.  Dir.  244,  59  N. 
Y.  Supp.  225,  holding  negligence  of  conductor  in  taking  car  out  on  wrong  track 
on  densely  foggy  morning  imputable  to  motorman  whose  fellow  servant  he  was. 
Absolute  duties  of  muster. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  287,  65  S. 
VV.  681,  and  Franck  v.  American  Tartar  Co.  91  App.  Div.  576,  87  N.  Y.  Supp- 
219,  holding  master  cannot  absolve  himself  from  duty  of  inspection  by  pro- 
viding for  inspection  by  servants  generally  competent;  Hoes  v.  New  York,  N. 
H.  &  H.  R.  Co.  73  App.  Div.  368,  77  N.  Y.  Supp.  117,  and  Wallace  v.  Boston 
&  M.  R.  Co.  72  N.  H.  515,  57  Atl.  913,  holding  negligence  of  train  despatcher 
in  giving  erroneous  orders  to  trains,  resulting  in  injury  to  locomotive  engineer. 
is  that  of  master;  Rollings  v.  Levering,  18  App.  Div.  228,  45  N.  Y.  Supp.  942, 
holding  duty  of  master  to  provide  safe  appliances  cannot  be  delegated;  Yaw 
v.  Whitmore,  37  App.  Div.  102,  55  N.  Y.  Supp.  1091,  holding  master,  furnish- 
ing cable  reasonably  proper  for  work,  is  not  liable  for  break  due  to  manner 
in  which  it  was  used;  Joyce  v.  Rome,  W.  &  0.  R.  Co.  92  Hun,  110,  36  N.  Y. 
Supp.  731,  holding  question  whether  railroad  was  guilty  of  negligence  on 
account  of  condition  of  drawheads  of  cars  being  coupled  is  fw  jury;  Tully 
v.  New  York  &  T.  S.  S.  Co.  10  App.  Div.  468,  42  N.  Y.  Supp.  29,  which 
holds  for  jury  question  of  master's  negligence  where  there  is  no  evidence  of  any 
rules  or  regulations  or  any  directions  required  to  be  given  employees  temporarily 
working  on  steamships  of  precautionary  means  for  their  safety;  Byrne  T.  East- 
mans Co.  163  N.  Y.  465,  57  N.  E.  738,  holding  proper  inspection  of  appliances  is 
question  for  jury;  McGuire  v.  Bell  Teleph.  Co.  167  N.  Y.  212,  52  L.  R.  A.  438, 
60  N.  E.  433,  hoHing  telephone  company  using  poles  under  license  not  relieved 
of  duty  of  inspection;  Denenfeld  v.  Baumann,  40  App.  Div.  »05,  58  N.  Y.  Supp. 
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110,  holding  master  not  liable  for  manner  in  which  safe  freight  elevator  loaded; 
Hatton  v.  Hilton  Bridge  Constr.  Co.  42  App.  Div.  400,  59  N.  Y.  Supp.  272, 
holding  master  should  provide  clamps  properly  adjusted  to  prevent  rod  slipping 
on  girder;  Larkin  v.  Washington  Mills  Co.  45  App.  Div.  9,  61  N.  Y.  Supp.  93, 
holding  notice  to  shipping  clerk  in  charge  of  employee  and  directing  use 
of  elevator  of  a  defective  spring  out  of  order  for  some  weeks  is  notice  to  em- 
ployer; Scherer  v.  Holly  Mfg.  Co.  86  Hun,  41,  33  N.  Y.  Supp.  205,  holding 
master  responsible  for  injury  due  to  faulty  ladle  which  it  was  duty  of  an- 
other employee  to  keep  in  proper  order;  Beresford  v.  American  Coal  Co.  124 
Iowa,  43,  70  L.R.A.  262,  98  N.  W.  902,  holding  the  defendant  company  were 
liable  for  the  killing  of  an  employee  through  the  negligence  of  the  superintendent 
in  sending  away  the  engineer  and  in  attempting  to  operate  the  lifting  of  the 
cage  himself;  Edge  v.  Southwest  Missouri  Electric  R.  Co.  206  Mo.  492,  ]04  S. 
W.  90;  Fitzgerald  v.  Worcester  &  S.  Street  R.  Co.  200  Mass.  107,  19  L.R.A.(N.S.) 
242,  85  N.  E.  911, — holding  defendant  company  liable  for  injuries  to  employee 
received  through  the  negligence  of  its  car  despatcher;  McHugh  v.  Manhattan  R. 
Co.  179  N.  Y.  385,  72  N.  E.  312,  holding  defendant  company  was  liable  for  the 
killing  of  a  coupler  when  the  train  despatcher  negligently  started  the  train  while 
deceased  was  in  a  position  of  danger;  McCarthy  v.  Pennsylvania  R.  Co.  189  N. 
Y.  179,  81  N.  E.  770,  holding  a  recovery  might  be  had  for  the  injury  of  and  death 
of  an  employee  through  the  negligence  of  the  train  despatcher  in  giving  orders 
for  the  movement  of  trains;  Baldwin  v.  Schenectady  R.  Co.  118  App.  Div.  445, 
103  N.  Y.  Supp.  514,  holding  defendant  liable  for  injuries  received  by  a  motor- 
man  in  a  collision  caused  by  a  change  made  in  the  running  time  without  notice 
to  plaintiff  of  the  change. 

Cited  in  note  (43  L.  R.  A.  342,  347)  on  duties  of  master  and  servants  as  to 
rules  promulgated  as  to  safe  conduct  of  business. 

Distinguished  in  Ryan  v.  Third  Ave.  R.  Co.  92  App.  Div.  312,  86  N.  Y.  Supp. 
1070,  holding  that  cable  railway  company,  having  provided  competent  foreman 
to  warn  oiler  in  "pot-hole"  of  approach  of  car,  is  not  responsible  for  fore- 
man's negligence  in  performance  of  that  duty;  Galvin  v.  Pierce,  72  N.  H.  83, 
54  Atl.  1014,  holding  master  not  liable  for  injury  to  servant  from  improper 
direction  of  foreman  respecting  detail  of  service,  which  is  subject  of  delega- 
tion; Dittman  v.  Edison  Electric  Illuminating  Co.  87  App.  Div.  70,  83  N.  Y. 
Supp.  1078,  questioning,  without  deciding,  whether  master  liable  for  failure  of 
servant  to  discover  defect  in  common  appliance  like  leather  belt,  when  same 
might  have  been  discovered  had  inspection  been  performed  with  greater  care. 

25  L.  R.  A.  399,  PEOPLE  v.  CADY,  143  N.  Y.  100,  60  N.  Y.  S.  R.  474,  37  N. 

E.    673. 
It  iuli  t    of  inmates   of  public   institution   to   vote. 

Cited  in  People  ex  rel.  McShane  v.  Hagen,  48  App.  Div.  205,  62  N".  Y.  Supp. 
816,  holding  unpaid  helpers  in  public  hospital  not  residents  entitled  to  vote; 
Powell  v.  Spackman,  7  Idaho,  703,  54  L.  R.  A.  382,  65  Pac.  503,  holding  inmates 
of  soldier's  home  cannot  acquire  right  to  vote  in  county  where  home  is  lo- 
cated. 

Cited  in  notes  (40  L.R.A.  (N.S.)  170)  on  acquiring  voting  residence  while  at- 
tending school  or  public  institution;  (48  Am.  St.  Rep.  717)  on  residence  and 
loss  or  change  thereof. 

25  L.  R.  A.  402,  LYON  v.  MANHATTAN  R.  CO.  142  N.  Y.  298,  31  Abb.  N.  C. 

356,  52  N.  Y.  S.  R.  860,  37  N.  E.   113. 
Physical    examination    before    trial. 

Cited  in  Easier  v.  Southern  R.  Co.  60  S.  C.  120,  38  S.  E.  258,  holding  plain- 
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tiff  cannot  be  compelled  to  be  physically  examined  by  physician  selected  by  op- 
ponent; McGovern  v.  Hope,  63  N.  J.  L.  80,  42  Atl.  830,  upholding  act  provid- 
ing for  physical  examination  before  trial;  Camden  &  Suburban  R.  Co.  v.  Stet- 
son, 177  U.  S.  176,  44  L.  ed.  722,  20  Sup.  Ct.  Rep.  617,  holding  circuit  court  of 
United  States  can  order  surgical  examination  of  plaintiff  before  trial  under 
state  statute  authorizing  it;  Chicago,  R.  I.  &  T.  R.  Co.  v.  Langston,  19  Tex. 
Civ.  App.  578,  47  S.  W.  1027  (dissenting  opinion),  majority  holding  railway 
entitled  to  hare  experts  of  its  own  selection  in  physical  examination  of 
plaintiff,  who  exposed  her  injuries  to  jury;  Re  Davies,  168  N.  Y.  89,  56  L.  R. 
A.  862,  61  N".  E.  118,  holding  effect  of  physical  examination  is  simply  to  qual- 
ify physicians  to  testify  upon  trial;  Lawrence  v.  Samuels,  20  Misc.  280,  45  N. 
Y.  Supp.  743,  Affirming  20  Misc.  16,  44  N.  Y.  Supp.  602,  denying  right  of  coun- 
sel and  referee  to  be  present  at  physical  examination  of  female  plaintiff  by  fe- 
male physician ;  Lawrence  v.  Samuels,  17  Misc.  559,  40  N.  Y.  Supp.  686,  holding 
female  plaintiff  entitled  of  right  to  be  examined  physically  by  female  instead 
of  male  physician;  Neill  v.  Brooklyn  Elev.  R.  Co.  13  Misc.  404,  34  N.  Y.  Supp. 
1144,  refusing  to  compel  plaintiff  to  exhibit  his  knee  to  jury;  People  ex  rel. 
Mosher  v.  Roosa,  43  App.  Div.  612,  60  N.  Y.  Supp.  244,  holding  one  who  has  ob- 
tained mandamus  to  determine  right  to  become  chief  of  police  need  not  submit 
to  physical  examination;  Campbell  v.  Joseph  H.  Bauland  Co.  41  App.  Div. 
477,  58  N.  Y.  Supp.  984,  holding  plaintiff,  though  nonresident,  should  submit  to 
physical  examination  which  law  authorizes;  Green  v.  Middlesex  Valley  R.  Co. 
31  App.  Div.  417,  53  N.  Y.  Supp.  500,  holding  depositions  of  physicians  making 
physical  examinations  of  injured  plaintiff  before  action  cannot  be  read  in  evi- 
dence when  witnesses  can  be  produced;  Whitaker  v.  Staten  Island  Midland  R. 
Co.  76  App.  Div.  354,  78  N.  Y.  Supp.  410,  holding  statute  giving  right  to  physi- 
cal examination  before  trial  does  not  entitle  defendant  to  second  examination 
upon  retrial;  Tirpak  v.  Hoe,  53  Misc.  534,  103  N.  Y.  Supp.  795,  holding  an 
order  for  an  oral  examination  before  trial  of  plaintiff  may  properly  include  a 
provision  for  a  physical  examination  where  the  defendant  makes  affidavit  of  a 
want  of  knowledge  of  the  nature  and  extent  of  plaintiff's  injuries;  Wood  v. 
Hoffman,  56  Misc.  67,  106  N.  Y.  Supp.  940,  holding  a  provision  for  the  examina- 
tion of  a  physician  who  made  a  physical  examination  of  plaintiff  before  the 
trial  of  the  cause  would  be  stricken  from  an  order  to  examine  plaintiff;  Kuper- 
schmidt  v.  Metropolitan  Street  R.  Co.  47  Misc.  354,  94  N.  Y.  Supp.  lr,  holding 
the  striking  from  an  order  for  a  physical  examination  of  plaintiff  of  a  pro- 
vision for  an  oral  examination  was  erroneous. 

Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains 
court's  power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismis- 
sal of  action;  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486.  which 
holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her  re- 
fusal, after  attaining  majority,  to  submit  to  physical  examination;  Stack  v. 
New  York,  N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328,  and  Austin  &  N.  W.  R.  Co,  v.  Cluck, 
64  L.  R.  A.  494,  which  denies  power  of  court  to  order  physical  examination  of 
plaintiff  by  physician,  in  action  for  personal  injury,  in  absence  of  express  legis- 
lative authority;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  36  L.  R.  A. 
681,  which  holds  production  of  plaintiff's  urine  for  examination  should  be  re- 
quired where  claim  of  disease  of  urine  made;  O'Brien  v.  La  Crosse,  40  L.  R.  A. 
831,  which  denies  power  of  court  to  order  examination  as  to  condition  of  plain- 
tiff's bladder  under  evidence  that  it  might  be  dangerous;  Lane  v.  Spokane  Falls 
&  N.  R.  Co.  46  L.  R.  A.  153,  which  sustains  power  of  court  to  order  physical 
examination  of  woman  by  experts  in  action  for  personal  injuries;  State  v. 
Height,  59  L.  R.  A.  438,  which  holds  unlawful,  disclosures  by  physicians  of 
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knowledge  as  to  venereal  disease  obtained  by  examination  against  his  will  of 
one  accused  of  rape;  Hall  v.  Manson,  34  L.  R.  A.  207,  which  denies  right 
to  reject  measurement  in  jury's  presence  of  woman's  foot  and  leg  6  inches  above 
ankle  in  suit  for  injuries;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.  R.  A. 
90,  which  holds  that,  in  physical  examination  of  plaintiff's  eyes  by  defendant's 
physician,  drugs  may  be  used  to  dilate  pupils,  if  not  attended  with  serious 
discomfort  or  deleterious  consequences;  May  v.  Northern  P.  R.  Co.  70  L.R.A. 
Ill,  which  denies  judicial  power  at  common  law  to  compel  plaintiff  to  submit 
to  physical  examination. 

Cited  in  notes  (41  Am.  St.  Rep.  394;  68  Am.  St.  Rep.  246)  on  physical  exami- 
nation of  parties  by  order  of  court. 

Distinguished  in  Green  v.  Middlesex  R.  Co.  10  Misc.  474,  32  N.  Y.  Supp.  177, 
holding  that  where  it  is  made  to  appear  that  defendant  is  ignorant  of  nature 
and  extent  of  injuries,  he  has  shown  enough  to  entitle  him  to  physical  examina- 
tion of  plaintiff. 
Deposition   before   trial. 

Cited   in   Hanks   Dental   Asso.   v.    International   Tooth   Crown   Co.    194   U.   S. 
310,  48  L.  ed.  991,  24  Sup.  Ct.  Rep.  700,  holding  circuit  court  of  United  States 
without   authority   to   order   deposition   of   party   to    cause   to   be   taken   before 
trial. 
Construction  of  statute. 

Cited  in  Morgan  v.  Hedstrom,  164  N.  Y.  230,  58  N.  E.  26,  holding  statute 
and  all  its  amendments  must  be  read  together  as  one  act  passed  at  same  time; 
Gillin  v.  Canary,  19  Misc.  596,  44  N.  Y.  Supp.  313,  holding  that  single  section 
cannot  be  separated  from  provisions  regulating  jurisdiction  of  city  court,  as 
though  such  section  contained  everything  necessary  as  independent  enactment; 
Potter  v.  Hammondsport,  112  App.  Div.  92,  98  N.  Y.  Supp.  186,  holding  a  statute 
allowing  a  physical  examination  of  the  plaintiff  before  trial,  being  in  abrogation 
of  the  common  law  would  be  strictly  construed;  People  v.  Johnson,  185  N.  Y. 
229,  77  N.  E.  1164,  holding  a  statute  permitting  the  unsworn  evidence  of  a  child 
to  be  received  in  evidence  in  a  criminal  case  was  not  unconstitutional;  Gil- 
feather  v.  Groat,  101  App.  Div.  153,  91  N.  Y.  Supp.  533,  on  an  original  statute 
with  amendments  as  to  be  viewed  as  one  statute  passed  at  the  same  time. 

25   L.  R,  A.   406,   FRANCIS  v.   WESTERN  U.   TELEG.   CO.   58   Minn.   252,  49 

Am.   St.  Rep.  507,  59  N.   W.    1078. 
Recovery  for  mental  anguish  because  of  failure  to  deliver  telegram. 

Cited  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  466,  footnote 
p.  463,  43  S.  W.  965;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  73,  54  L.  R. 
A.  849,  footnote  p.  846,  60  N.  E.  674;  Connelly  v.  Western  U.  Teleg.  Co.  100 
Va.  60,  56  L.  R.  A.  668,  93  Am.  St.  Rep.  919,  40  S.  E.  618,  —  holding  that  dam- 
ages for  mental  suffering  merely,  caused  by  delay  or  nondelivery  of  telegram, 
cannot  be  recovered;  Curtin  v.  Western  U.  Teleg.  Co.  13  App.  Div.  255,  42  N. 
Y.  Supp.  1109,  denying  recovery  for  mental  distress,  due  to  failure  to  deliver 
telegram  announcing  brother's  death;  Western  U.  Teleg.  Co.  v.  Ferguson,  26 
Ind.  App.  218,  59  N.  E.  416,  transferring  to  supreme  court,  action  in  which  re- 
covery was  asked  for  mental  suffering  due  to  failure  to  deliver  telegram,  and 
asking  court  to  reverse  rule;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  384,  64 
L.R.A.  550,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  footnote  p.  546,  holding  mental 
anguish  and  suffering  resulting  from  failure  to  transmit  telegraph  message  will 
support  action  for  damages;  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  670, 
—  L.R.A. (N.S.)  — ,  115  Pac.  879,  Ann.  Cas.  1912  D,  824;  Western  U.  Teleg.  Co. 
L.R.A.  Au.  Vol.  III.— 87. 
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v.  Burris,  102  C.  C.  A.  386.  179  Fed.  95, — holding  that  no  recovery  can  be  had 
for  mental  anguish  alone  caused  by  failure  to  deliver  telegram;  Rowan  v.  West- 
ern U.  Teleg.  Co.  149  Fed.  553,  holding  mental  suffering  alone,  unaccompanied 
by  physical  injury,  cannot  be  recovered  for  a  mere  negligent  failure  to  deliver 
a  death  message  by  telegraph  company;  Beaulieu  v.  Great  Northern  R.  Co.  103 
Minn.  55,  19  L.R.A.  (X.S.)  568,  114  N.  W.  353,  14  Ann.  Cas.  462,  holding  in 
actions  for  breach  of  contract  to  transmit  and  deliver  a  telegram  mental  suffer- 
ing occasioned  by  the  breach  furnishes  no  basis  for  the  recovery  of  damages. 

Cited  in  footnotes  to  Morton  v.  Western  U.  Teleg.  Co.  32  L.  R.  A.  735,  which 
denies  sendee's  right  to  recover  for  mental  suffering  alone,  from  failure  to  deliver 
telegram;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram 
announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64 
L.R.A.  546,  which  holds  that  mental  suffering  will  not  sustain  an  action  for 
breach  of  a  contract  promptly  to  transmit  telegram;  Barnes  v.  Western  U.  Teleg. 
Co.  65  L.R.A.  667,  which  sustains  right  to  damages  for  mental  anguish  from 
failure  to  deliver  telegram,  though  unaccompanied  by  physical  suffering;  Green 
v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability  of  telegraph  com- 
pany for  mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive  two 
miles  in  strange  city  after  midnight  with  a  strange  driver  due  to  its  failure  to 
deliver  telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which  denies 
right  to  damages  for  mere  disappointment  and  regret  from  failure  of  telegraph 
company  promptly  to  deliver  a  death  message;  Western  U.  Teleg.  Co.  v.  Reid, 
70  L.R.A.  289.  which  denies  father's  right  to  recover  for  mental  anguish  in 
witnessing  suffering  of  child  because  of  telegraph  company's  failure  promptly 
to  deliver  telegram  summoning  physician. 

Cited  in  note  (117  Am.  St.  Rep.  302)  on  elements  of  damages  recoverable  for 
failure  to  transmit  and  deliver  telegrams. 

Distinguished  in  Wilson  v.  St.  Louis  &  S.  F.  R.  Co.  160  Mo.  App.  658,  142  S. 
W.  775,  holding  that  recovery  may  be  had  for  mental  distress  in  cases  of  wilful 
and  wanton  wrong  committed  with  malice  and  intention  to  cause  mental  anguish. 

Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R. 
A.  73,  footnote  p.  72,  57  Am.  St.  Rep.  294,  62  N.  W.  1,  holding  recovery  may  be 
had  for  mental  suffering  caused  by  nondelivery  of  telegram;  Maley  v.  Western 
U.  Teleg.  Co.  151  Iowa,  233,  —  L.R.A.(N.S.)  — ,  130  N.  W.  1086,  holding  that 
recovery  may  be  had  for  mental  anguish  which  is  natural  consequence  of  negli- 
gent delay  in  delivery  of  telegram;  WTestern  U.  Teleg.  Co.  v.  Hollingsworth,  83 
Ark.  42,  11  L.R.A.(N*S.)  500,  119  Am.  St.  Rep.  105,  102  S.  W.  681,  13  Ann.  Cas. 
397,  holding  a  recovery  may  be  had  for  mental  suffering  for  negligent  failure  to 
deliver  a  telegram  which  would  have  relieved  mental  suffering;  Green  v.  Western 
U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.  992,  103  Am.  St.  Rep.  955,  49  S.  E.  165, 
1  Ann.  Cas.  349,  holding  compensatory  damages  are  recoverable  for  mental  an- 
guish caused  by  failure  to  deliver  message. 
Liability  of  telegraph  companies  in  general. 

Cited  in  Rowan  v.  Western  U.  Teleg.  Co.  149  Fed.  553,  holding  the  statute 
making  the  telegraph  company  liable  for  negligent  failure  to  deliver  a  message, 
creates  no  new  right  of  recovery  not  before  recognized. 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  R,  A.  404,  which 
holds  valid,  condition  against  liability  beyond  amount  paid  for  sending  unre- 
peated  message;  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which  holds 
void  stipulation  limiting  liability  for  mistakes  in  transmitting  unrepeated  tele- 
grams; Shaw  v.  Postal  Teleg.  Cable  Co.  56  L.  R.  A.  487,  which  denies  power 
to  enforce  in  other  state  liability  for  mistakes  in  transmitting  cipher  telegram, 
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without  payment  of  additional  fee  required  to  insure  against  mistake;  Simmons 
v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  007,  which  sustains  statute  rendering 
telegraph  companies  liable  for  delay  in  delivering  messages;  Coit  v.  Western 
U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds  transmission  of  telegram  while  wires 
working  badly  not  gross  negligence  if  wires  working  well  when  actually  sent. 

Cited  in  note  (30  L.R.A.  (X.S.)  ]]33)  on  right  of  addressee  of  telegram  to  sue 
for  delay  in  delivery. 

25  L.   R.  A.  414,  ARTHUR  v.  OAKES,  4  Inters.   Com.  Rep.   744,   11   C.   C.  A. 

209,  24   IT.  S.  App.  239,  63  Fed.  310. 
Eqnitnble  jurisdiction ;   injunction  to  prevent  employee  quitting  service. 

Cited  in  Clemmitt  v.  Watson,  14  Ind.  App.  42,  42  N.  E.  367,  declaring  em- 
ployee will  not  be  compelled  to  specifically  perform  contract  of  service;  Chain 
Belt  Co.  v.  Von  Spreckelsen,  117  Wis.  121,  94  N.  W.  78,  refusing  preliminary 
injunction  against  workman  quitting  service,  contrary  to  contract,  where  answer 
denied  having  acquired  peculiar  skill  or  knowledge  in  plaintiff's  business;  Long- 
shore Printing  Co.  v.  Howell,  26  Or.  542,  28  L.  R.  A.  472,  46  Am.  St.  Rep. 
640,  38  Pac.  547,  holding  general  strike  inaugurated  by  labor  union  not  un- 
lawful, if  purpose  and  means  used  to  uphold  it  not  illegal ;  Wabash  R.  Co, 
v.  Hannahan,  121  Fed.  567,  upholding  right  of  employees,  either  singly  or  as 
labor  organization,  to  impose  conditions  upon  continuance  to  labor,  unless  re- 
strained by  contract  obligations,  or  to  quit  work  if  conditions  not  com- 
plied with;  Beach  v.  Bryan,  155  Mo.  App.  50,  133  S.  W.  635,  holding  that 
equity  will  not  decree  specific  performance  of  contract  for  personal  services j  H.- 
W.  Gossard  Co.  v.  Crosby,  132  Iowa,  174,  6  L.R.A. (N.S.)  1144,  109  N.  W.  483, 
holding  equity  would  not  restrain  an  employee  from  leaving  the  service  of  his 
employer  before  the  expiration  of  the  contract  where  it  contains  no  negative 
covenant;  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  172  Fed.  966,  holding  equity 
would  enjoin  an  attempt  on  the  part  of  a  labor  union  to  work  a  breach  of  a 
contract  whereby  employees  agreed  not  to  join  a  union  and  the  employer  not  to 
employ  union  men;  Citizens  Loan  Asso.  v.  Boston  &  M.  R.  Co.  196  Mass.  531, 
14  L.R.A.(N.S.)  1028,  124  Am.  St.  Rep.  584,  82  N.  E.  696,  13  Ann.  Gas.  365,  on 
the  specific  performance  of  labor  contracts. 

Cited  in  notes  (28  L.R.A.  470)  on  injunction  against  strikes;  (5  L.R.A. (N.S.) 
1097)  on  injunction  to  prevent  enticing  servant  to  quit;  (6  L.R.A. (N.S.)  1128) 
on  enforcement  of  contract  of  service  by  equity;  (90  Am.  St.  Rep.  647,  651) 
on  injunction  against  breach  of  contract  for  personal  services. 

Distinguished    in   Southern   R.    Co.   v.   Machinist's    Local    Union   No.    14,    111 
Fed.  56,  holding  that,  while  equity  will  not  compel   performance  of  employee's 
contract  for  personal   services,  it  will  enjoni  others  from  enticing  him  to  break 
contract. 
—  Injunction    against    "picketing:." 

Cited  in  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  125,  upholding  jurisdiction  of  equi- 
ty to  enjoin  members  of  labor  organization  engaged  in  "picketing"  if  accompanied 
by  acts  of  violence  and  intimidation ;  American  Steel  &  Wire  Co.  v.  Wire  Draw- 
ers' &  Die  Makers'  Unions  Nos.  1  &  3,  90  Fed.  615,  enjoining  strikers  from 
patrolling  streets  adjoining  premises  of  corporation  to  dissuade  others  from  tak- 
ing employment;  Beck  v.  Railway  Teamsters'  Protective  Union,  118  Mich. 
518,  42  L.  R.  A.  415,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  enjoining  maintenance 
of  pickets  and  distribution  of  boycott  circulars  with  intention  to  destroy  busi- 
ness; Davis  v.  Zimmerman,  91  Hun,  493,  36  N.  Y.  Supp.  303,  enjoining  conspiracy 
to  induce  employees  to  leave  service,  and  to  prevent  others  from  entering  it, 
by  means  of  intimidation;  Southern  R.  Co.  v.  Machinists'  Local  Union  No.  14, 
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111   Fed.  56,  holding  state  statute  making  it  unlawful  to  decoy  or  entice  away 
any   one   under    contract   of   employment   strengthens   common-law   right   of   in- 
junction. 
Injunction    to    prevent    Injury    to    business    or    property. 

Cited  in  United  States  v.  Elliott,  5  Inters.  Com.  Rep.  154,  64  Fed.  32,  holding 
equity  may  interfere  to  preserve  rights  of  property,  against  threatened  injury 
by  strikers,  in  advance  of  its  molestation  and  appropriation;  Elder  v.  White- 
sides,  72  Fed.  724,  enjoining  conspiracy  to  prevent  loading  or  unloading  of  vessel 
except  by  labor  acceptable  to  conspirators,  although  no  overt  act  committed; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  McConnell,  82  Fed.  80,  holding  ticket  scalping 
may  be  enjoined  to  prevent  injury  to  business  of  railroads;  Wabash  R.  Co.  v. 
Hannahan,  121  Fed.  565,  holding  bill  alleging  malicious  conspiracy  of  officers  of 
labor  organizations  to  force  recognition  of  union,  to  compel  discharge  of  non- 
union men,  and  to  interfere  with  operation  of  plaintiff's  trains,  the  performance 
of  its  contracts,  and  the  transportation  of  the  mails, — sufficient  to  warrant  tem- 
porary injunction;  Oxley  Stave  Co.  v.  Coopers'  International  Union,  72  Fed.  698, 
holding  combination  and  conspiracy  to  boycott  goods  of  particular  manufacturer 
is  unlawful;  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  104,  49  U.  S.  App.  709,  83 
Fed.  917,  enjoining  labor  organizations  from  executing  boycott  against  barrel 
manufacturer  because  of  use  of  machine  for  hooping  same;  Matthews  v.  Shank- 
land,  25  Misc.  614,  56  N.  Y.  Supp.  123,  holding  conspiracy  on  part  of  labor 
unions  to  boycott  business  of  newspaper  will  be  enjoined  when  irreparable  injury 
probable;  Adams  v.  Oberndorf,  121  111.  App.  502,  holding  an  injunction  would 
lie  to  restrain  the  prosecution  of  suits  in  pursuance  to  a  conspiracy  to  harass 
and  annoy  the  complainant;  Loewe  v.  California  State  Federation  of  Labor,  139 
Fed.  83;  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  444,  22  L.R.A.(X.S.)  616,  128 
Am.  St.  Rep.  492,  114  S.  W.  997;  My  Maryland  Lodge  Xo.  186  of  Machinists 
v.  Adt,  100  Md.  251,  68  L.R.A.  758,  59  Atl.  721,— holding  an  injunction  might 
properlv  be  granted  against  a  combination  to  boycott  plaintiff  and  to  intimidate 
persons  dealing  with  him;  Rocky  Mountain  Bell  Teleph.  Co.  v.  Montana  Federa- 
tion of  Labor,  156  Fed.  817,  holding  to  same  effect;  Sailors'  Union  v.  Hammond 
Lumber  Co.  85  C.  C.  A.  16,  156  Fed.  453,  holding  labor  union  would  be  re- 
strained from  interfering  with  complainant's  business  where  the  strike  carried 
on  by  means  of  threats  and  violence  to  employees  and  persons  patronizing  com- 
plainant's boats;  Karges  Furniture  Co.  v.  Amalgamated  Woodworkers  Local 
Union  No.  131,  165  Ind.  429,  2  L.R.A.(N.S.)  795,  75  N.  E.  877,  6  Ann.  Cas.  829, 
holding  an  injunction  would  not  be  granted  against  a  union  ordering  a  strike 
of  its  members  with  instructions  to  use  no  unlawful  means;  Delaware,  L.  &  W. 
R.  Co.  v.  Switchmen's  Union,  158  Fed.  543,  holding  a  labor  organization  voting 
to  strike  would  not  be  restrained  from  so  doing  where  it  was  not  shown  that 
any  unlawful  act  was  contemplated  nor  any  inducement  made  to  others  to  strike; 
Jetton-Dekle  Lumber  Co.  v.  Mather,  53  Fla.  976,  43  So.  590,  holding  a  modifica- 
tion of  an  injunction  against  a  labor  union  which  allows  it  to  enforce  its  rules 
by  expelling  members  who  work  for  those  employing  nonunion  labor  will  not  be 
disturbed. 

Cited  in  footnote  to  My  Maryland  Lodge  v.  Adt,  68  L.R.A.  752,  which  sus- 
tains right  to  injunction  against  boycott. 

Cited  in  note  (3  L.R.A.  (N.S.)  623)  on  injunction  against  commission  of  crime 
when  property  right  involved. 

Distinguished  in  Longshore  Printing  Co.  v.  Howell,  26  Or.  549,  28  L.  R.  A. 
474,  46  Am.  St  Rep.  640,  38  Pac.  547,  refusing  to  enjoin  boycott,  where  irrepa- 
rable injury  not  apparent,  although  loss  of  business  shown. 
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Sufficiency  of  remedy  at  law. 

Cited  in  Elder  v.  Whitesides,  72  Fed.  725,  holding  equitable  jurisdiction  to  pre- 
vent interference  with  loading  or  unloading  of  vessel  not  taken  away  because 
threatened  act  is  criminal;  Vogelahn  v.  Guntner,  167  Mass.  99,  35  L.  R.  A.  724, 
57  Am.  St.  Rep.  443,  44  N.  E.  1077,  holding  that  criminal  nature  of  act  of  pa- 
trolling street  in  front  of  place  of  business,  to  intimidate  others  from  entering 
employment  of  proprietor,  not  ground  for  refusing  injunction;  Storm  v.  Ben- 
nett, 91  Hun,  303,  36  N.  Y.  Supp.  290,  canceling  deed  where  destruction  of  trust 
in  which  plaintiff  has  contingent  interest  is  averred,  although  no  allegation  that 
trustee  insolvent;  St.  Louis  Southwestern  R.  Co.  v.  Stuttgart  &  R.  B.  R. 
Co.  188  Fed.  376-,  holding  that  to  prevent  court  of  equity  from  interfering  by 
injunction,  remedy  at  law  must  be  plain  and  adequate  and  as  practical  and 
efficient  as  remedy  in  equity. 
Validity  of  combinations  ng-uinst  personal  or  property  rights. 

Cited  in  Clemmitt  v.  Watson,  14  Ind.  App.  42,  42  N.  E.  367,  holding  agreement 
of  employees  to  quit  work  unless  another  employee  is  discharged  not  actionable 
conspiracy;  People  v.  McFarlin,  43  Misc.  600,  89  N.  Y.  Supp.  527,  holding  mem- 
bers of  labor  union  may  lawfully  quit  work,  if  demands  not  complied  with,  and 
persuade  others  to  withdraw,  but  not  threaten  destruction  of  employer's  business 
by  malicious  use  of  boycott;  United  States  v.  Cassidy,  67  Fed  764,  holding  com- 
bination of  employees  to  quit  work  in  order  to  injure  business  or  property  of 
third  party  having  business  relation  with  employer  unlawful;  Ferd  Heim  Brew- 
ing Co.  v.  Belinder,  97  Mo.  App.  72,  71  S.  W.  691,  holding  agreement  between 
brewers  not  to  sell  beer  to  one  indebted  to  either  of  them,  unlawful  combination; 
Kemp  v.  Division  No.  241,  A.  A.  S.  &  E.  R.  E.  153  111.  App.  647  (dissenting 
opinion),  on  right  of  workmen  to  organize  for  purpose  of  securing  improvement 
in  terms  and  conditions  of  labor  and  to  quit  work  as  means  of  compelling  em- 
ployers to  accede  to  terms;  Carter  v.  Fortney,  170  Fed.  467,  on  combination  of 
employees  to  strike  when  unlawful  in  nature ;  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  33  App.  D.  C.  102,  32  L.R.A.  (N.S.)  759,  on  when  a 
combination  among  labor  unions  will  be  regarded  as  unlawful;  Allis-Chalmers 
Co.  v.  Iron  Molders'  Union  No.  125,  150  Fed.  175,  on  a  conspiracy  to  do  an  act 
as  being  unlawful  although  the  act  if  done  by  one  person  alone  would  be  law- 
ful; State  v.  Stockford,  77  Conn.  236,  107  Am.  St.  Rep.  28,  58  Atl.  769,  holding 
a  combination  of  workmen  for  the  purpose  of  increasing  their  wages  and  secur- 
ing shorter  hours  is  criminal  in  nature  where  the  use  of  force,  intimidation  and 
threats  are  contemplated;  Aikens  v.  Wisconsin,  195  U.  S.  205,  49  L.  ed.  159,  23 
Sup.  Ct.  Rep.  3,  holding  a  statute  pohibiting  combinations  for  the  purpose 
of  wilfully  or  maliciously  injuring  another  in  his  reputation,  trade,  business  or 
profession  is  not  unconstitutional;  Iron  Molders'  Union  No.  125  v.  Allis-Chal- 
mers Co.  20  L.R.A. (N.S.)  318,  91  C.  C.  A.  631,  166  Fed.  49,  holding  a  strike 
by  members  of  a  union  in  good  faith  to  secure  better  wages  and  hours  of  labor 
is  not  a  combination  unlawful  as  being  for  the  purpose  of  injuring  the  employer; 
Franklin  Union  No.  4  v.  People,  220  111.  387,  4  L.R.A. (N.S.)  1018,  110  Am.  St. 
Rep.  248,  77  N.  E.  176  (dissenting  opinion),  on  striking  working  men  as  being 
entitled  to  the  use  of  the  streets  for  the  purpose  of  inducing  others  by  means  of 
peaceful  persuasion  from  working  for  particular  employers;  Barnes  v.  Chicago 
Typographical  Union  No.  16,  232  111.  439,  14  L.R.A. (N.S.)  1025,  83  N.  E.  940, 
13  Ann.  Cas.  54  (dissenting  opinion),  on  its  not  being  unlawful  to  attempt  by 
peaceful  methods  to  persuade  others  from  working  for  a  common  employer  in 
order  to  secure  a  higher  wage. 

Cited  in  footnote  to  United  States  v.  Workingrnen'i  Amalgamated   Council, 
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26  L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike 
in  certain  city  unlawful  restraint  of  commerce. 

Cited  in  notes  (17  L.R.A.  (N.S.)  163)  on  controversy  over  "open"  or  "closed0 
shop  as  justificiation  for  means  employed  to  aid  strike:  (61  Am.  St.  Rep.  706, 
707,  708,  711)  on  what  is  an  unlawful  interference  or  intimidation  by  strikers. 

Distinguished  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  223,  64  Fed.  763, 
holding  right  of  workmen  to  strike  does  not  warrant  conspiracy  to  do  unlawful 
thing,  and  advise  strike  in  accomplishment  of  such  purpose. 
—  Hi  v.l' I    of  action. 

Cited  in  Carter  v.  Oster,  134  Mo.  App.  154,  112  S.  W.  995,  holding  a  nonunion 
workman  might  maintain  an  action  for  damages  against  members  of  a  union 
who  by  strikes  and  the  imposition  of  fines  on  employers  secured  his  discharge 
wherever  he  succeeded  in  obtaining  employment;  Branson  v.  Industrial  Workers, 
30  Nev.  297,  95  Pac.  254,  holding  plaintiff  might  maintain  an  action  for  dam- 
ages against  a  union  carrying  on  a  strike  by  means  of  violence  and  intimidation 
and  the  false  publication  of  circulars  declaring  him  to  be  unfair. 

Cited  in  note   (2  L.R.A. (N.S.)   790)   on  right  of  action  against  unincorporated 
association. 
It  in  lit   to   discharge  employee. 

Cited  in  Platt  v.  Philadelphia  &  R.  R.  Co.  65  Fed.  663,  holding  equity  will  not 
interfere  to  prevent  discharge  of  employee  upon  ground  that  he  is  member  of 
labor  union;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  535,  58  L.  R.  A.  751, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098,  refusing  to  sustain  statute  forbidding  dis- 
charge of  employee  because  member  of  union;  Coffeyville  Vitrified  Brick  &  Tile 
Co.  v.  Perry,  69  Kan.  300,  66  L.R.A.  187,  76  Pac.  848,  1  Ann.  Cas.  936,  holding 
a  statute  making  it  unlawful  for  an  employer  to  discharge  an  employee  because 
he  belonged  to  a  labor  union  is  void. 
Jurisdiction  of  Federal  courts. 

Cited  in  Elder  v.  Whitesides,  72  Fed.  725,  holding  Federal  court  has  jurisdic 
tion  of  suit  by  alien  to  enjoin  conspiracy  by  citizens  of  United  States  to  prevent 
loading  or  unloading  of  vessel. 

25  L.  R.  A.  414,  note  FARMERS'  LOAN  &  T.  CO.  v.  NORTHERN  P.  R.  CO.  60 

Fed.  803. 
Conspiracy. 

Cited  in  Allis-Chalmers  Co.  v.  Iron  Moulder's  Union  No.  125,  150  Fed.  175,  on 
when  combinations  are  unlawful  in  nature. 
—  To  injure   business  of   another. 

Modified  in  25  L.  R.  A.  414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  310. 

Cited  in  Davis  v.  Zimmerman,  91  Hun,  492,  restraining  conspiracy  formed 
with  intent  to  intimidate  people  from  seeking  employment  and  to  destroy  busi- 
ness; American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers'  Union  Nos. 
1  &  3,  90  Fed.  615,  denying  right  of  union  to  patrol  street  for  purpose  of  forcibly 
preventing  men  seeking  work  to  gain  access  to  works  of  manufacturer;  State 
ex  re}.  Durner  v.  Huegin,  110  Wis.  259,  62  L.  R.  A.  745,  85  N.  W.  1046,  holding 
executed  conspiracy  to  inflict  malicious  injury  is  actionable;  Union  P.  R.  Co.  v. 
Ruef,  120  Fed.  105,  upholding  jurisdiction  of  equity  to  enjoin  members  of  labor 
organization  engaged  in  "picketing"  if  accompanied  by  acts  of  violence  and  in- 
timidation; State  ex  rel.  Durner  v.  Huegin,  110  Wis.  189,  62  L.  R.  A.  745,  85  N. 
W.  1046,  holding  that  a  combination  of  newspaper  proprietors  to  compel  another 


L.  R.  A.  CASES  AS  AUTHORITIES.  [25  L.R.A.  44P 

newspaper  to  reduce  its  rates  for  advertising  or  lose  customers,  is  within  a  stat 
ute   punishing   conspiracy   to   maliciously   injure   the   business   of   another. 
Intimidation. 

Cited  in  Christensen  v.  People,  114  111.  App.  65,  holding  "picketing"  was 
intimidation  within  the  meaning  of  an  injunctional  order  forbidding  the  same. 
Relief  to  employees  ag-aiiist  acts  of  receiver. 

Cited  in  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  62  Fed.  18,  holding  em- 
ployees may  apply  to  court  for  relief  from  reduction  in  wages  by  receiver  of  rail- 
road. 

Cited  in  note   (28  L.  R.  A.  468)   on  injunction  against  strikes. 

25  L.  R.  A.  434,  STATE  v.  BUTLER,  8  Wash.  194,  40  Am.  St.  Rep.  900,  35  Pac. 

1093. 
"When    attempt    to    commit    crime    indictable. 

Cited  in  Cornwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  203,  40  L.  R.  A.  439,  69  N. 
W.  191,  holding  that  one  who  has  started  to  hunt  prairie  chickens  with  loaded 
gun,  at  unlawful  season,  has  not  committed  offense  of  attempting  to  kill  prairie 
chickens;  Com.  v.  Hutchinson,  6  Pa.  Super.  Ct.  408,  42  W.  N.  C.  141,  holding 
incitement  to  incendiarism  an  indictable  offense;  United  States  v.  Dietrich,  126 
Fed.  667,  holding  agreement  of  member  of  Congress  to  accept  money  from  can- 
didate for  postmaster,  in  consideration  of  influence  in  securing  appointment,  and 
agreement  of  candidate  to  pay  same,  not  conspiracy;  State  v.  Bowles,  70  Kan. 
835,  69  L.R.A.  182,  79  Pac.  726,  holding  the  solicitation  of  a  bribe  is  not  an  at- 
tempt to  commit  a  crime;  State  v.  Thompson,  133  Iowa,  745,  111  N.  W.  319,  on 
the  solicitation  of  one  person  to  commit  an  act  requiring  the  concurrence  of 
both  persons  as  not  constituting  an  attempt  to  commit  a  crime. 

Cited  in  footnotes  to  Groves  v.  State,  59  L.  R.  A.  598,  which  holds  mere  pre- 
paratory acts  for  commission  of  crime  not  an  attempt;  People  v.  Youngs,  47  L. 
R.  A.  108,  which  holds  preparation  for  committing  burglary  prevented  by  arrest 
while  proceeding  towards  house  not  an  attempt;  Reed  v.  Maley,  62  L.R.A.  900, 
which  holds  no  right  of  action  given  by  merely  soliciting  a  woman  to  sexual 
intercourse;  State  v.  Bowles,  69  L.R.A.  176,  which  holds  solicitation  of  bribe 
not  punishable  as  crime. 

Annotation  in  25  L.  R.  A.  434  referred  to  with  approval  in  Reed  v.  Maley,  115 
Ky.  827,  62  L.  R.  A.  904,  74  S.  W.  1079  (dissenting  opinion),  majority  denying 
right  of  action  to  woman  for  mere  solicitation  to  sexual  intercourse. 

25  L.  R.  A.  441,  WEST  PUB.  CO.  v.  LAWYERS'  CO-OP.  PUB.  CO.  64  Fed.  360. 
Reversed  in  35  L.  R.  A.  400,  25  C.  C.  A.  648,  51  U.  S.  App.  216,  79  Fed.  761. 
Infringement   of   copy  rights. 

Cited  in  West  Pub.  Co.  v.  Edward  Thompson  Co.  169  Fed.  856,  on  the  in- 
fringement of  copyrights. 

Cited  in  note  (7  Eng.  Rul.  Cas.  86)  on  new  corrections  and  addition  to 
old  work  as  subject-matter  of  copyright. 

25  L.  R.  A.  449,  STATE  v.  BEHRMAN,  114  N.  C.  797,  19  S.  E.  220. 
Opinion    evidence. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  117  N.  C.  363,  23  S.  E.  277,  permit- 
ting evidence  of  appearance  of  mental  anguish  by  one  in  whose  home  the  one  so 
suffering  lived  and  constantly  associated. 
Proof   of  laws   of   foreign   state. 

Cited  in  Dimpfel  v.  Wilson,  107  Md.  340.  13  L.R.A. (N.S.)    1185,  68   At!.  561, 
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15  Ann.  Cas.  753,  holding  the  laws  of  another  state  may  be  proved  by  the  testi- 
mony of  a  member  of  the  bar  of  such  state. 

Cited  in  footnotes  to  Jackson  v.  Jackson,  34  L.  R.  A.  773,  which  allows  lawyer 
of  other  state  claiming  to  be  familiar  with  its  law  as  to  marriage  to  prove  the 
same;  Goodwin  v.  Provident  Sav.'  Life  Assur.  Soc.  32  L.  R.  A.  473,  which  holds 
volume  of  laws  of  foreign  state  not  purporting  to  have  been  published  under 
authority  of  legislature,  nor  shown  to  be  commonly  admitted  in  evidence  in  such 
state,  not  evidence. 

Cited  in  notes   (40  L.R.A.  574)   on  law  books  as  evidence;    (113  Am.  St.  Rep. 
883)    on  proof  of  foreign  laws  and  their  effect;    (47  L.  ed.  U.  S.  783)   on  proof 
of  statute  law  of  foreign  countries. 
Hijerlit    of    accused    to    confront    witnesses. 

Cited  in  State  v.  Mitchell,  119  N.  C.  786,  25  S.  E.  783,  holding  right  to  be  con- 
fronted by  presence  of  accuser  waived,  if  objection  to  testimony  of  prosecutrix 
taken  on  previous  trial  is  not  based  on  that  ground;  State  v.  Dowdy,  145  N.  C. 
437,  58  S.  E.  1002,  holding  the  constitutional  right  to  confront  accusers  has  no 
application  where  the  facts  are  only  provable  by  duly  authenticated  records. 

Cited  in  footnote  to  People  v.  Elliott,  60  L.  R.  A.  318,  which  sustains  right 
to  read  on  second  trial  testimony  of  witness  dying  after  first  trial. 

Cited  in  note  (129  Am.  St.  Rep.  32,  33)  on  constitutional  right  of  accused  to 
be  confronted  by  witnesses. 

25  L.  R.  A.  470,  CANADIAN  P.  R.  CO.  v.  JOHNSTON,  9  C.  C.  A.  587,  26  U.  S. 

App.  85,  61  Fed.  738. 
"Who    are    fellow    servants. 

Cited  in  notes   (46  L.  R.  A.  352)   on  when  conductor  is  deemed  to  be  coservant 
of  other  railroad  employees;    (51  L.  R.  A.  579,  591)    on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;    (75  Am.  St.  Rep. 
609)   on  who  is  a  vice  principal. 
Statute    of    limitations. 

Cited  in  Hobbs  v.  National  Bank  of  Commerce,  37  C.  C.  A.  514,  96  Fed.  397, 
holding  statute  of  limitations  of  state  applies  to  action  against  stockholder  of 
corporation  of  that  state  but  resident  of  another  state;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Mills,  53  Tex.  Civ.  App.  363,  116  S.  W.  852,  holding  that  statute  of 
limitations  of  state  where  injury  occurred  will  not  bar  action  in  another  state 
unless  both  parties  resided  in  former  state  for  full  period  of  limitation. 

Cited  in  note  (48  L.  R.  A.  638)  as  to  when  statute  of  limitation  will  govern 
action  in  another  state  or  country. 

25  L.  R.  A.  477,  Re  PICKENS,  163  Pa.  14,  29  Atl.  875. 
Presumption  as  to  legitimacy. 

Cited  in  Eddy's  Estate,  8  Pa.  Dist.  R.  701,  and  Learning's  Estate,  25  Pa.  Co.  Ct. 
441,  holding  that  to  repel  presumption,  evidence  must  be  strong,  satisfactory, 
and  conclusive;  Wile's  Estate,  6  Pa.  Super.  Ct.  442,  41  W.  N.  C.  575,  holding  pre- 
sumption that  married  relation  exists  may  be  overcome  by  reputation  and  by 
presumption  of  legitimacy  of  issue  of  second  marriage;  Staiger's  Estate,  7  Pa. 
Dist.  R.  354,  holding  presumption  as  to  legitimacy  is  almost  conclusive  where 
parents  for  many  years  maintained  family  relation  under  general  reputation  of 
being  husband  and  wife;  Locust  v.  Caruthers,  23  Okla.  380,  100  Pac.  520,  holding 
that  legitimacy  will  be  presumed  after  long  lapse  of  time  where  proof  is  given 
that  certain  persons  are  children  of  certain  man  and  woman  and  were  so  recog- 
nized; Osborne  v.  Ramsay,  111  C.  C.  A.  594,  191  Fed.  121,  holding  that  to  raise 
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presumption  that  child  was  born  in  lawful  wedlock,  there  must  be  substantial 
basis  upon  which  to  predicate  it;  Learning's  Estate,  10  Pa.  Dist.  R.  391,  on  the 
legitimacy  of  a  child  as  being  presumed  in  the  absence  of  evidence  to  the  con- 
trary; Murray's  Estate,  15  Pa.  Dist.  R.  543,  holding  children  born  to  a  woman 
with  whom  a  man  lived  as  husband  before  the  death  of  a  first  wife  whom  the 
man  had  left  in  another  country  would  be  presumed  to  be  legitimate. 
Presumption  as  to  validity  of  marriage. 

Cited  in  McCausland's  Estate,  213  Pa.  194,  110  Am.  St.  Rep.  540,  62  Atl.  780, 
holding  where  a  married  man  disappears  and  the  wife  remarries  within  seven 
years  it  will  be  presumed  that  the  marriage  did  not  take  place  until  after  the 
death  of  the  absent  husband;  West  Buffalo  Twp.  v.  Benner  Twp.  16  Pa.  Dist. 
R.  763,  on  lapse  of  time  as  creating  a  presumption  of  marriage  and  legititimacy 
of  children. 

Cited  in  note    (16  L.R.A.  (N.S.)    99)    on  presumptions  flowing  from  marriage 
ceremony. 
Proof. 

Cited  in  Shadley  v.  Schultz,  38  Pa.  Co.  Ct.  310,  20  Pa.  Dist.  R.  645,  holding 
that  testimony  of  woman  who  claimed  to  be  mother  in  law,  of  surety  on  note  in 
suit  was  not  sufficient  to  prove  that  such  surety  was  married  woman  at  time  note 
was  made;  West  Buffalo  Twp.  Poor  Dist.  v.  Benner  Twp.  Poor  Dist.  33  Pa.  Co. 
C't.  523,  holding  that  common  reputation  in  a  family  connection  is  admissible 
to  prove  pedigree,  legitimacy,  and  marriage;  Thewlis's  Estate,  15  Pa.  Dist.  R. 
362,  holding  the  existence  of  a  lawful  marriage  is  established  although  no  mar- 
riage ceremony  performed  where  the  parties  lived  together  as  husband  and  wife 
and  were  known  to  the  community  as  such  and  executed  instruments  in  which 
they  recognized  each  other  as  husband  and  wife. 

Cited  in  note    (36  L.R.A.  (N.S.)    258)    on  proof  establishing  bastardy  of  mar- 
ried woman's  child. 
Proof  of  identity. 

Cited  in  Arnold  v.  Metropolitan  L,  Ins.  Co.  20  Pa.  Super.  Ct.  68,  holding  that 
information  obtained  from  mother-in-law  of  person's  son,  competent  to  prove 
identity;  Re  Charles,  33  Pittsb.  L.  J.  N.  S.  222,  holding  pedigree  and  relation- 
ship of  decedent  may  be  shown  by  testimony  of  witness  to  family  tradition  and 
declarations  of  relatives. 

Cited  in  footnotes  to  Young  v.  State,  47  L.  R.  A.  548,  which  holds  man's 
declarations  as  to  own  history  and  pedigree  provable  after  his  death  for  pur- 
pose of  identification;  Re  Hurlburt,  35  L.  R.  A.  794,  which  holds  general  reputa- 
tion in  family  as  to  death  of  member,  not  derived  from  deceased  members  of 
family,  inadmissible. 

Cited  in  note   (41  L.  R,  A.  449)   on  entries  in  family  Bible  or  other  religious 
books  as  evidence. 
Ripht   of   participation   in   estate   of   decedent. 

Cited  in  Re  Peterson,  34  Pittsb.  L.  J.  N.  S.  299,  holding  right  to  participate 
in  distribution  may  be  raised  upon  audit  or  adjudication  of  account  of  executor 
or  administrator;  Peterson's  Estate,  29  Pa.  Co.  Ct.  30,  holding  the  right  of 
parties  to  participate  in  the  distribution  of  an  estate  may  properly  be  raised  in 
proceedings  for  the  auditing  of  the  account  of  the  personal  representative. 

25  L.  R.  A.  480,  STATE  ex  rel.  ALLISON  v.  BLAKE,  57  N.  J.  L.  6,  29  Atl.  417. 
Restrictions    upon   elective    franchise. 

Followed  in  Allison  v.  Englewood  Twp.  58  N.  J.  L.  141,  32  Atl.  688,  and  Allison 
v.  Corker,  67  N.  J.  L.  596,  60  L.  R.  A.  567,  52  Atl.  362,  holding  public  roads  and 


25  L.R.A.  480]  L.  R.  A.  CASES  AS  AUTHORITIES.  1386 

parks  act  of  1893,  limiting  right  to  vote  for  road  commissioners  to  freeholders 
of  district,  unconstitutional. 

Cited  in  State  ex  rel.  Kimball  v.  Hendee,  57  N.  J.  L.  308,  30  Atl.  894,  holding 
women  cannot  vote  for  school  trustees;  McArdle  v.  Jersey  City,  66  N.  J.  L.  596, 
88  Am.  St.  Rep.  496,  49  Atl.  1013,  holding  provision  of  statute  that  BO  ballot 
shall  contain  name  of  more  than  one  person  for  excise  commissioner,  where  two 
are  to  be  voted  for,  in  conflict  with  constitutional  provision  giving  right  to  vote 
for  all  elective  officers;  Eagle  County  v.  Love,  26  Colo.  305,  57  Pac.  1080,  holding 
general  assembly  impliedly  prohibited  from  adding  other  or  different  qualifi- 
cations to  legal  voters  at  election  for  removal  of  county  seat;  Livesley  v.  Litch- 
field,  47  Or.  257,  114  Am.  St.  Rep.  920,  83  Pac.  142,  holding  a  provision  of  a 
city  charter  prohibiting  from  voting  anyone  who  had  not  paid  his  poll  tax 
for  that  year  was  void;  Coggeshall  v.  Des  Monies,  138  Iowa,  738,  128  Am.  St. 
Rep.  221,  117  X.  W.  309,  on  the  validity  of  legislative  qualifications  or  restric- 
tions upon  the  elective  franchise. 

Annotation  cited  in  Solon  v.  State,  54  Tex.  Crim.  Rep.  293,  114  S.  W.  349,  on 
validity  of  legislative  restrictions  upon  election  franchise. 

Cited  in  footnotes  to  Taylor  v.  Bleakley,  28  L.  R.  A.  683,  which  upholds 
legislative  power  to  adopt  reasonable  restrictions  on  exercise  of  elective  fran- 
chise; Boyd  v.  Mills,  25  L.  R.  A.  486,  which  holds  valid,  act  disfranchising  all 
persons  bearing  arms  against  United  States;  State  v.  Old,  31  L.  R.  A.  837.  which 
holds  valid,  act  making  it  a  crime  to  vote  without  proof  of  payment  of  poll-tax. 

Cited  in  notes  (27  L.R.A.  (X.S.)  523)  on  right  of  women  to  vote;  (45  L.  ed. 
U.  S.  217 )  on  validity  of  registration  laws. 

Distinguished  in  Harris  v.  Burr.  32  Or.  360,  39  L.  R.  A.  771,  52  Pac.  17,  holding 
women  may  vote  for  director  of  school  district  at  school  meeting. 

Disapproved  in  State  ex  rel.  Gibson  v.  Monahan.   72   Kan.  495,   115  Am.  St. 
Rep.  224,  84  Pac.  130,  7  Ann.  Cas.  661,  holding  the  legislature  might  authorize 
the  creation   of   drainage   districts   controlled   by   directors,   required   to   be  free 
holders  elected  by  resident  tax  payers. 
Legislative   discretion   as   to  political  subdivisions   of   state. 

Cited  in  footnote  to  State  ex  rel.  Guerguin  v.  McAllister,  28  L.  R.  A.  523, 
which  upholds  statute  authorizing  each  city  ward  to  elect  one  alderman. 

Distinguished  in  Allison  v.  Corker,  67  N.  J.  L.  596,  60  L.  R.  A.  570,  52  Atl. 
362,  upholding  constitutionality  of  statute  giving  power  of  local  township  gov- 
ernment to  road  and  lamp  districts  thereby  created. 
Regulation    of   elections. 

Cited  in  footnotes  to  Mover  v.  Van  de  Vanter,  29  L.  R.  A.  670,  which  author- 
izes counting  of  ballots  cast  in  good  faith  with  official  stamp  or  election  officers' 
initials  omitted;  Cole  v.  Tucker,  29  L.  R.  A.  668,  which  sustains  statute  making 
official  ballot  compulsory  in  city  elections  and  optional  in  town  elections;  Jones 
v.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's  power  by  living  on  boat  to 
change  voting  residence  to  other  district  of  same  city. 

25  L.  R.  A.  486,  BOYD  v.  MILLS,  53  Kan.  594,  42  Am.  St.  Rep.  306,  37  Pac.  16. 
Effect  of  ballot  laws  on  rights  of  voters. 

Cited  in  Lynip  v.  Buckner,  22  Nev.  439,  30  L.  R.  A.  357,  41  Pac.  762,  holding 
valid,  ballots  from  which  inspectors  unintentionally  omitted  to  take  strips  con- 
taining numbers;  Taylor  v.  Bleakley.  55  Kan.  11,  28  L.  R.  A.  687,  49  Am.  St. 
Rep.  233,  39  Pac.  1045,  holding  ballots  not  marked  with  cross  upon  proper  place 
should  not  be  counted;  Slaymaker  v.  Phillips.  5  Wyo.  4615,  47  L.  R.  A.  847,  40 
Pac.  971,  holding  official  stamp  with  name  or  initials  of  a  judge  of  election  must 
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appear  on  exterior  of  ballot  when  folded;  Hope  v.  Flcntge,  140  Mo.  413,  47  L.  R. 
A.  828,  41   S.  W.   1002    (dissenting  opinion),  majority  holding  mandatory,  pro- 
vision of  ballot  law  requiring  voter  to  cross  out  the  groups  of  officers  he  does  not 
wish  to  vote;   Stackpole  v.  Hallahan,  16  Mont.  56,  28  L.  R.  A.  508,  40  Pac.  80, 
refusing  to  disfranchise  voters  because  of  defects  in  nominating  certificate,  pro- 
visions of  which  were  not  made  mandatory  by  statute;  Jones  v.  State,  153  Ind. 
451,  55  N.  E.  229,  sustaining  election  where  absence  of  party  emblem  at  head  of 
ticket  could  not  have  deceived  voters;  Nail  v.  Tinsley,  107  Ky.  460,  54  S.  W.  187 
(dissenting  opinion),  majority  holding  local  option  election  valid,  notwithstand- 
ing ballots  too  thin:    Montgomery  v.   Henry,   144  Ala.  638,   1  L.R.A.  (N.S.)    660, 
39  So.  507,  6  Ann.  Cas.  965,  holding  ballots  should  not  be  cast  out  as  irregular 
because  not  properly  numbered  by  the  inspectors  as,  provided  by  statute  where 
otherwise  regular  and  there  is  no  complaint  of  fraud;   Ogg  v.  Glover,  72  Kan. 
255,  83  Pac.  1039,  holding  the  absence  of  a  party  emblem  would  not  be  grounds 
for   rejecting   ballots   cast   for   members  of   such   party   where   the  certificate  of 
nomination   filed   showed  no   emblem   and  no  objection   was   raised  prior  to  the 
election. 

Cited  in  notes   (25  L.R.A.  483)   on  how  far  right  to  vote  is  absolute;    (49  Am. 
St.   Rep.   248)    on   distinguishing  marks   invalidating  ballot;    (90   Am.   St.   Rep. 
81)   on  irregularities  avoiding  elections. 
Ex   post    facto   law. 

Cited  in  footnote  to  People  ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834, 
which  holds  statute  not  ex  post  facto  for  abrogating  provision  for  change  of 
magistrate  or  of  venue  for  prejudice. 

25  L.  R.  A.  491,  ROGERS  v.  KENNEBEC  S.  B.  CO.  86  Me.  261,  29  Atl.'  1069. 

.Stipulations    exempting    carrier    from    liability    for    negligence    to    pas- 
senger. 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  495,  33  L.  R.  A.  846,  55  Am.  St. 
Rep.  417,  44  X.  E.  611,  holding  railroad  cannot  relieve  itself  from  liability  to  em- 
ployee riding  on  ticket  with  stipulation  relieving  it,  where  ticket  given  to  one 
living  in  one  part  of  line  and  working  in  another;  Payne  v.  Terre  Haute  &  I. 
R.  Co.  157  Ind.  619,  56  L.  R.  A.  474,  footnote  p.  472,  62  N.  E.  472,  holding  stipu- 
lation in  pass  releasing  carrier  from  liability  for  negligence,  valid ;  Duncan  v. 
Maine  C.  R.  Co.  1 13  Fed.  509,  holding  one  riding  on  pass  usually  bound  to  per- 
form conditions  on  which  it  was  granted;  Northern  P.  R.  Co.  v.  Adams,  192  U. 
S.  452,  48  L.  ed.  517,  24  Sup.  Ct.  Rep.  408,  holding  condition  in  gratuitous  pass 
exempting  carrier  from  liability  for  negligence,  not  against  public  policy ; 
Walther  v.  Southern  P.  Co.  159  Cal.  773,  37  L.R.A. (N.S.)  239,  116  Pac.  51, 
holding  that  statute  against  contract  for  exemption  from  liability  for  gross 
negligence  applies  to  passenger  riding  on  pass;  Harris  v.  Puget  Sound  Electric 
R.  Co.  52  Wash.  293,  100  Pac.  838,  holding  that  where  pass  is  issued  as  part 
of  employee's  compensation  clause  limiting  carrier's  liability  is  void. 

Cited  in  footnotes  to  Crary  v.  Lehigh  Valley  R.  Co.  59  L.R.A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  by 
which  passenger  assumes  risk  of  accident;  McNeill  v.  Durham  &  C.  R.  Co.  67 
L.R.A.  227,  which  holds  that  acceptance  of  free  transportation  which  carrier  is 
prohibited  under  penalty  from  granting  does  not  prevent  a  recovery  for  injuries 
due  to  carrier's  negligence. 

Cited  in  notes  (37  L.R.A. (N.S.)  235,  236,  242)  on  validity  of  stipulation  in 
pass  limiting  carrier's  liability;  (42  L.  ed.  U.  S.  689)  on  validity  and  construc- 
tion of  contracts  exempting  from  liability  for  negligence;  (48  L.  ed.  U.  S.  742, 
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743)    on  validity   and  effect  of  stipulation  in  free  pass   releasing  carrier   from 
liability  for  negligence. 
Who   are    passengers. 

Cited  in  Citizens  Street  R.  Co.  v.  Jolly,  161  Ind.  88,  67  N.  E.  935,  holding 
person  stepping  upon  step  of  rear  platform  of  car,  which  has  stopped  to  take  on 
passengers,  with  intention  to  take  passage  thereon,  is  passenger;  Haselton  v. 
Portsmouth,  K.  &  Y.  Street  R.  Co.  71  N.  H.  591,  53  Atl.  1016,  holding  physical 
contact  with  car  unnecessary  to  constitute  one  passenger;  Dieckmann  v.  Chicago 
&  X.  W.  R.  Co.  145  Iowa,  255,  31  L.R.A.(X.S.)  342,  139  Am.  St.  Rep.  420,  121 
X.  W.  676,  holding  that  person  who  goes  to  station  and  purchases  ticket,  is 
entitled  to  rights  of  passenger  in  crossing  tracks  to  board  train;  Maxfield  v. 
Maine  C.  R.  Co.  100  Me.  83,  60  Atl.  710,  holding  the  relationship  of  a  passenger 
was  established  by  the  purchase  of  a  ticket. 

Cited  in  note   (61  Am.  St.  Rep.  76,  80,  81)    on  who  are  passengers  and  when 
they  become  such. 
Duty   of   carrier   of   passengers. 

Cited  in  Pomroy  v.  Bangor  &  A.  R.  Co.  102  Me.  499,  67  Atl.  561,  on  the  duty 
owed  by  a  common  carrier  to  passengers. 

25  L.  R.  A.  499,  WRIGHT  v.  WOODCOCK,  86  Me.  113,  29  Atl.  953. 
Right   to  cut  and   remove   ice. 

Cited  in  Wilson  v.  Harrisburg,  107  Me.  215,  77  Atl.  787,  holding  that  test  qf 
title  to  ice  on  stream  is  ownership  of  soil  over  which  it  forms. 

Cited  in  footnotes  to  Eidemiller  Ice  Co.  v.  Guthrie,  28  L.  R.  A.  581,  which 
holds  right  to  take  ice  from  pond  in  non-navigable  stream,  in  owner  of  land 
as  against  owner  of  pond  with  right  of  flowage ;  Becker  v.  Hall.  56  L.  R.  A.  573, 
which  holds  marking,  staking,  or  cleaning  ice  not  thick  enough  for  harvesting, 
insufficient  appropriation;  Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829,  which 
holds  taking  of  ice  in  large  quantities  from  public  lake  not  exercise  of  common 
right  in  its  waters. 
liability  for  damming  water. 

Cited  in  note  (59  L.  R.  A.  853)  on  liability  for  damming  back  water  of 
stream. 

25  L.  R.  A.   502,  KIXGSLEY  v.  GOULDSBORO  LAND  IMPROV.   CO.  86  Me. 

279,  29  Atl.  1074. 
When  way  by  necessity  exists. 

Followed  in  Hildreth  v.  Googins,  91  Me.  228,  39  Atl.  550,  denying  right  of  way 
by  necessity  over  land  of  grantor  when  grantee's  property  borders  on  sea. 

Cited  in  Burlew  v.  Hunter,  41  App.  Div.  152,  58  N.  Y.  Supp.  453,  discussing 
right  of  way  by  necessity  where  land  bordered  on  navigable  lake;  Doten  v. 
Bartlett,  107  Me.  355,  32  L.R.A.(N.S-)  1077,  78  Atl.  456,  holding  that  presump 
tion  of  intention  to  include  right  of  access  to  highway  which  arises  when  land 
is  cut  off  from  highway  by  land  of  grantor  is  overcome  where  one  boundary  is 
stated  to  be  upon  other  land  of  grantee  which  has  access;  Mcllquham  v.  Anthony 
Wilson  Live  Stock  Co.  18  Wyo.  61,  104  Pac.  20.  holding  that  person  is  not  en- 
titled to  way  as  way  of  necessity,  where  he  has  one  way  by  which  he  can  reach 
highway. 

Cited  in  footnotes  to  Ellis  v.  Blue  Mountain  Forest  Asso.  42  L.  R.  A.  570, 
which  denies  right  of  way  by  necessity  for  tract  entirely  .surrounded  by  other 
person's  land  in  absence  of  unit}7  of  ownership ;  Ritchey  v.  Welsh.  40  L.  R.  A. 
105,  which  holds  way  by  necessity  created  by  partition  on  lands  in  same  manner 
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as  if  parcel  sold  by  ancestor;  Lebus  v.  Boston,  47  L.  R.  A.  79,  which  holds  parol 
evidenc*  that  grantor  agreed  he  should  have  no  passway  over  land  conveyed  ad- 
missible to  rebut  implied  reservation  of  way  of  necessity;  Ann  Arbor  Fruit  & 
V.  Co.  v.  Ann  Arbor  R.  Co.  66  L.R.A.  431,  which  holds  that  continued  use  of 
right  of  way  originating  in  necessity,  after  necessity  has  ceased,  does  not  become 
adverse  until  notice  of  adverse  claim  is  brought  home  to  owner  of  servient  estate. 

Cited  in  notes  (17  L.R.A.  (N.S.)  1021)  on  way  of  necessity  where  other  means 
of  access  exist;  (26  L.R.A.  (N.S.)  351)  on  easement  of  way  by  necessity  created 
by  severance  of  tract  with  apparent  benefit  existing;  (136  Am.  St.  Rep.  698,  699) 
on  creation  and  conveyance  of  way  by  necessity;  (122  Am.  St.  Rep.  211;  10  En«. 
Rul.  Cas.  59)  as  to  when  grant  of  way  by  necessity  will  be  implied. 

Distinguished  in  Grammar  School  v.  Jeffrey's  Neck  Pasture,  174  Mass.  574, 
55  N.  E.  462,  sustaining  way  of  necessity  over  land  bordering  on  navigable  water, 
where  it  appears  that  for  two  hundred  and  fifty  years  the  land  had  been  used  for 
pasturage. 

25  L.  R.  A.  503,  MITCHELL  v.  ABBOTT,  86  Me.  338,  41  Am.  St.  Rep.  559,  29 

Atl.  1118. 
When  performance   must  be  in  reasonable   time. 

Cited  in  Donworth  v.  Sawyer,  94  Me.  251,  47  Atl.  521,  holding  right  of  selec- 
tion of  certain  number  of  acres  in  deed  to  tenant  in  common,  no  time  being  fixed, 
must  be  made  within  reasonable  time,  or  it  is  lost. 

Cited  in  note  (6  Eng.  Rul.  Cas.  138)  on  performance  of  conditions  as  ac- 
ceptance of  offer  addressed  to  world  at  large. 

Distinguished  in  Wheeler  v.  Harrison,  94  Md.  156,  50  Atl.  523,  holding  agree- 
ment to  pay  for  obtaining  release  of  obligation  to  pay  subscription  to  stock  not 
mere  offer  which  lapsed  before  release  obtained  at  end  of  seven  years;  Hartford 
v.  McGillicuddy,  103  Me.  228,  16  L.R.A. (N.S.)  433,  68  Atl.  860,  12  Ann.  Cas. 
1083,  holding  where  an  agency  was  established  to  secure  the  sale  of  certain  real 
estate  such  agency  would  be  presumed  to  continue  until  the  purpose  is  effected. 
Reward  for  detection  of  criminal. 

Cited  in  footnote  to  Haskell  v.  Davidson,  42  L.  R.  A.  155,  which  holds  person 
informing  proper  person  of  facts  necessary  to  secure  arrest  and  conviction  of  un- 
known perpetrator  of  crime  entitled  to  reward  for  his  "arrest  and  conviction." 

25  L.  R.  A.   504,  STATE  v.  EDWARDS,  86  Me.   102,  41  Am.  St.  Rep.  528,  29 

Atl.  947. 
Waiver  of  rig-lit*. 

Cited  in  Latimer  v.  Equitable  Loan  &  Invest.  Co.  81  Fed.  781,  holding  statu- 
tory right  to  withdraw  from  loan  association  cannot  be  waived;  Dennis  v.  Moses, 
18  Wash.  588,  40  L.  R.  A.  313,  52  Pac.  333  (dissenting  opinion),  majority  hold- 
ing stipulation  in  mortgage  waiving  statutory  right  of  possession  during  time 
for  redemption,  of  no  effect. 
Regulation  of  mutters  of  public  use. 

Cited  in  Briggs  v.  Hunton,  87  Me.  151,  47  Am.  St.  Rep.  318,  32  Atl.  794,  hold- 
ing price  for  service  of  stallion  may  be  recovered,  though  animal  not  registered, 
when  not  kept  for  public  use;  Brown  v.  Gerald,  100  Me.  370.  70  L.R.A.  481,  109 
Am.  St.  Rep.  526,  61  Atl.  785,  on  kinds  of  businesses  that  constitute  a  public  use 
so  as  to  come  under  legislative  regulation;  Ratcliff  v.  Wichita  Union  Stock- 
Yards  Co.  74  Kan.  11,  6  L.R.A. (N.S.)  841,  118  Am.  St.  Rep.  298,  86  Pac.  150, 
10  Ann.  Cas.  1016,  holding  a  union  stockyard  clothed  with  public  interest  and 
subject  to  legislative  regulation. 

Cited   in   notes    (33   L.R.A.   182)    on   legislative   power   to   fix   tolls,   rates,   or 
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prices;    (6   L.R.A.  (N.S.)    836)    on  businesses   affected  with   public   interest   sub- 
jecting them  to  regulation  and  control  in  respect  to  rates  or  prices;    (62  Am. 
St.  Rep.  290)   on  regulation  of  rates. 
Presumption   in   aid   of   pleadings. 

Distinguished  in  Crawshaw  v.  Curtis,  119  111.  App.  47,  as  no  authority  for 
assuming  a  state  of  facts  not  sufficiently  alleged  where  the  facts  are  in  dispute 
under  the  evidence. 

25  L.  R.  A.  506,  WILLIAMSON  v.  LACEY,  86  Me.  80,  29  Atl.  943. 
Immunity   for   official   acts. 

Cited  in  Raymond  v.  Lowe,  87  Me.  329,  32  Atl.  964,  holding  justice  protected 
from  suit  for  injury  resulting  to  party  arrested  and  brought  before  him  ju- 
dicially, for  honest  error  of  judgment;  Webb  v.  Fisher,  109  Tenn.  709,  60  L.  R^ 
A.  793,  97  Am.  St.  Rep.  863,  72  S.  W.  110,  holding  judge  not  liable  in  damages 
to  attorney  against  whom  he  has  maliciously  entered  decree  of  disbarment. 

Cited  in  footnotes  to  Tillman  v.  Beard,  46  L.  R.  A.  215,  which  denies  liability 
of  village  president  for  procuring  arrest  for  violating  void  ordinance;  Webb  v. 
Fisher,  60  L.  R.  A.  791,  which  holds  judge  not  subject  to  private  action  for  cor- 
ruptly entering  decree  disbarring  attorney;  Scott  v.  Fishblate.  30  L.  R.  A.  696r 
which  denies  liability  of  mayor  to  civil  action  for  imprisonment  for  contempt. 

Cited  in  note  (15  Eng.  Rul.  Cas.  52)   on  civil  liability  of  judges. 
Right  to  public  trial. 

Cited  in  State  v.  Osborne,  54  Or.  298,  303  Pac.  62,  holding  exclusion  of  public 
from  court  room  during  taking  of  testimony  in  criminal  trial  presumptively 
prejudicial  to  defendant. 

25  L.  R.  A.  508,  HICKS  v.  CITIZENS'  R.  CO.  124  Mo.  115,  27  S.  W.  542. 
When  negrlig-ence   question   for  jury. 

Cited  in  Montgomery  v.  Lansing  City  Electric  R.  Co.  103  Mich.  55,  29  L.  R. 

A.  290,  61  N.  W.  543,  holding  proximate  cause  of  injury  for  jury  where  gripman 
of  street  car  saw  persons  in  dangerous  situation ;   Citizens'  Street  R.  Co.  v.  Al- 
bright,  14  Ind.  App.  438,  42  N.  E.  238,  holding  contributory  negligence  of  one 
driving  across  track  is  for  jury,  when  evidence  is  that  motorman  could  have  seen 
driver  about  to  cross  track,  and  did  not  attempt  to  prevent  collision;  Robinson  v. 
Louisville  R.  Co.  50  C.  C.  A.  359,  112  Fed.  486,  holding  that  jury  should  deter- 
mine whether   motorman   could   have   prevented   collision   with   plaintiff's   wagon 
trying  to  turn  out  of  track;  Citizens'  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.  124. 
33  S.  W.  920,  holding  negligence  and  contributory  negligence  for  jury  where  one 
driving  across  track  of  street  railway  at  street  crossing  thought  he  had  time  to- 
cross  ahead  of  approaching  car;   Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co. 
120   Iowa,    662,    95   N.    W.    161    (dissenting   opinion),   majority   holding   directed 
verdict  for  defendant  proper,  in  action  for  death,  where  deceased  in  full  posses- 
sion of  senses,  and  with  unobstructed  view,  stepped  in  front  of  street  car  running 
an  unlawful  speed:  Heideman  v.  St.  Paul  City  R.  Co.  105  Minn.  49,  117  N.  W. 
226,    holding   whether    driver    rightfully    on    proper    side    of    street   could    have 
avoided  accident  by  turning  out,  question  for  jury;   Westphal  v.  St.  Joseph  & 

B.  H.  Street  R.  Co.  334  Mich.  243,  96  N.  W.  19,  holding  defendants'  negligence 
question  for  jury  where  plaintiff  used  due  care  in  turning  out  of  track. 

Duty  of  persons  crossing  rail-tray   track. 

Cited  in  Bunyan  v.  Citizens'  R.  Co.  127  Mo.  18,  29  S.  W.  842,  holding  that  it- 
is  duty  of  pedestrian  approaching  street  car  track  to  ascertain  if  cars  are  ap- 
proaching, and  avoid  injury  therefrom;  Hays  v.  Tacoma  R.  &  Power  Co.  106  Fed. 
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48,  holding  pedestrian  crossing  street  railway  track  not  negligent  in  assuming, 
from  observations,  that  collision  will  not  occur  if  car  running  at  lawful  speed; 
Moore  v.  St.  Louis  Transit  Co.  194  Mo.  11,  92  S.  W.  390,  holding  failure  by  one 
approaching  street  car  tracks  to  use  reasonable  precaution  to  avoid  injury 
from  approaching  cars  is  negligence. 

Cited  in  footnotes  to  Johnson  v.  St.  Paul  City  R.  Co.  36  L.  R.  A.  586,  which 
holds  failure  of  aged  person  riding  with  another  to  look  or  listen  for  street  car 
not  negligence;  Citizens'  R.  Co.  v.  Ford,  46  L.  R.  A.  457,  which  holds  ordinance 
requiring  person  "riding  or  driving"  to  check  up  or  halt  at  crossing  not  ap- 
plicable to  electric  car ;  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  37  L.  R.  A.  529, 
which  holds  driving  fire  truck  at  speed  preventing  stopping  before  collision  with 
street  car  at  crossing  negligence. 

Cited  in  note    (32  L.R.A.  (N.S.)    269)    on  driving  across  street  railway  where 
view  obstructed  as  negligence. 
Care  required  of  street  railways  as  to  persons  on  or  near  track. 

Cited  in  Bunyan  v.  Citizens'  R.  Co.  127  Mo.  19,  29  S.  W.  842,  holding  that  it 
is  duty  of  gripman  of  street  car  to  keep  lookout  for  persons  on,  or  approaching, 
track,  and  avoid  injuring  them,  if  in  danger;  Indianapolis  Street  R.  Co.  v. 
Tenner,  32  Ind.  App.  321,  67  N.  E.  1044  (dissenting  opinion),  on  preferential 
right  of  car  running  on  fixed  tracks  to  use  of  that  portion  of  road  covered  by  its 
tracks. 

Cited  in  footnotes  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A. 
350,  which  sustains  motorman's  right  to  assume  that  bicyclists  in  front  of  car 
will  get  out  of  danger;  Montgomery  v.  Lansing  City  Electric  R.  Co.  29  L.  R.  A. 
287,  which  holds  negligent,  motorman  running  with  lever  in  next  the  fastest 
notch  until  within  a  few  feet  of  band  parading  street;  Richmond  R.  &  Electric 
Co.  v.  Garthright,  32  L.  R.  A.  220,  which  holds  company  liable  for  accident  result- 
ing from  overloading  and  unlawful  speed  of  street  car;  Cincinnati  Street  R.  Co.  v. 
Wright,  32  L.  R.  A.  340,  which  holds  boy  catching  ride  on  private  vehicle  not 
chargeable  with  driver's  negligence,  so  as  to  prevent  recovery  for  injury  due  to 
negligence  of  street  railway  company;  Crisman  v.  Shreveport  Belt  R.  Co.  62 
L.R.A.  747,  which  holds  street  railway  company  employing  young  and  inex- 
perienced motorman  liable  for  death  of  horseback  rider  due  to  former's  short- 
comings; Wilson  v.  Chippewa  Valley  Electric  R.  Co.  66  L.R.A.  912,  which  holds 
motorman  who  makes  no  attempt  to  control  speed  of  car  on  seeing  runaway  team 
approaching  crossing  under  circumstances  suggesting  collision  guilty  of  wanton 
and  reckless  disregard  of  human  life  amounting  to  intentional  wrong. 

Distinguished  in  Consolidated  Traction  Co.  v.  Haight,  59  N.  J.  L.  579,  37  Atl. 
135,  holding  it  duty  of  motorman  to  keep  car  in  control  when  approaching  truck 
traveling  ahead  of  it  in  track;  Moore  v.  Kansas  City  &  I.  Rapid  Transit  R.  Co. 
126  Mo.  273,  29  S.  W.  9,  holding  that  greater  care  is  needed  on  part  of  street 
railways  in  more  thickly  populated  portion  of  city  than  where  thinly  settled. 
Hypothetical  questions. 

Cited  in  Holton  v.  Cochran,  208  Mo.  424,  106  S.  W.  1035,  holding  a  hypo- 
thetical question  that  assumes  a  state  of  facts  which  the  evidence  tends  to  estab- 
lish is  unobjectionable  even  though  it  is  varied  to  present  and  cover  different 
theories ;  Order  of  United  Commercial  Travelers  v.  Barnes,  75  Kan.  725,  90  Pac. 
293,  holding  hypothetical  question  framed  on  assumption  that  facts  will  be 
found  in  accordance  with  theory  of  questioner  will  be  allowed  even  though  it 
omits  facts  unfavorable  to  him;  King  v.  Gilson,  206  Mo.  276,  104  S.  W.  52, 
holding  a  hypothetical  question  that  calls  on  witness  to  pass  on  the  weight  of 
evidence  is  objectionable- 
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Imputed   negligence   of   driver  to  passenger. 

Cited  in  note  (8  L.R.A.  (N.S.)  659)  on  imputed  negligence  of  driver  to  pas- 
senger. 

25  L.  R.  A.  514,  GIRARD  v.  ST.  LOUIS  CAR-WHEEL  CO.  123  Mo.  358,  45  Am. 

St.  Rep.  556,  27  S.  W.  648, 
Tender    back:    of   amount    received    under    settlement    before    action. 

Cited  in  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  \vhere  fraud,  or  de- 
ception charged  in  execution  of  settlement  contract  with  railroad  for  personal  in- 
jury, return  or  tender  of  amount  received  not  required;  Sanford  v.  Royal  Ins. 
Co.  11  Wash.  666,  40  Pac.  609,  holding  that  return  of  amount  received  on  settle- 
ment of  loss  under  fire  insurance  policy  need  not  be  tendered  where  it  is  evident 
that  it  would  be  rejected;  Sanford  v.  Royal  Ins.  Co.  11  Wash.  661,  40  Pac.  609, 
sustaining  action  on  fire  insurance  policies  without  requiring  cancelation  in 
equity  of  release  of  liability  signed  by  insured;  Winter  v.  Kansas  City  Cable  R. 
Co.  160  Mo.  190,  61  S.  W7.  606,  Affirming  73  Mo.  App.  203,  setting  aside  compro- 
mise of  judgment  against  railway  company  in  favor  of  infant  ordered  by  court 
on  misstatement  of  facts  without  offer  to  return  amount  paid  under  it;  Smith  v. 
Kander,  85  Mo.  App.  36,  holding  rescission  of  settlement  of  judgment,  obtained 
without  fraud,  not  warranted  without  return  or  offer  to  return  amount  received; 
Carroll  v.  United  R.  Co.  157  Mo.  App.  290,  137  S.  W.  303,  holding  that  under 
section  1812,  of  Revised  Statutes  of  1909,  plaintiff  is  bound  to  prove  tender  of 
amount  received  upon  execution  of  release  before  bringing  suit  or  to  show  that 
tender  would  be  useless;  Malkmus  v.  St.  Louis  Portland  Cement  Co.  150  Mo. 
App.  456,  131  S.  W.  148,  holding  that  where  fraud  inheres  in  execution  of 
release  of  cause  of  action,  and  is  of  character  preventing  contract,  person  im- 
posed upon  need  not  tender  consideration  before  suing  on  cause  of  action;  Lomax 
v.  Southwest  Missouri  Electric  R.  Co.  119  Mo.  App.  199,  95  S.  W.  945,  holding 
tender  of  amount  received  under  settlement  before  action  necessary  to  support 
action  for  personal  injuries  where  damages  are  unliquidated;  Kingman-Moore 
Implement  Co.  v.  Ellis,  125  Mo.  App.  696,  103  S.  W.  127,  holding  tender  of  pay- 
ment made  on  account  unnecessary  where  account  was  obtained  by  fraud  it  ap- 
pearing that  defrauding  party  owes  sum  greater  than  amount  paid;  St.  Louis 
&  S.  F.  R.  Co.  v.  Richards,  23  Okla.  263,  23  L.R.A.  (N.S.)  1055,  102  Pac.  92,  hold- 
ing tender  of  amount  received  under  release,  obtained  by  fraudulent  representa- 
tions as  to  extent  of  injuries,  unnecessary,  it  appearing  railroad  would  reject 
tender. 

Cited  in  note  (35  L.R.A. (N.S.)  665)  on  return  of  consideration  for  release 
of  claim  for  personal  injuries  set  aside  for  fraud. 

Criticized  in  Lyons  v.  Allen,   11   App.  D.  C.  551,  holding  laborer  cannot  sue 
contractor  for  injuries  while  in  his  employ  without  offering  to  return  amount 
received  on  settlement  therefor. 
Sufficiency  of  tender. 

Cited  in  Steckel  v.  Standley,  107  Iowa,  700,  77  N.  W.  489,  holding  tender  on 
mortgage  valid  though  not  in  hand,  where  one  making  it  could  have  got  money 
in  gold  in  a  few  minutes  if  he  had  not  been  assured  by  owner  it  would  not  be 
received. 
'When    fraud   in   contract   no    defense    to   action   at   law. 

Cited  in  Dvryer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  that  question  of 
fraud  in  execution  of  lease  to  railway  for  personal  injury,  may  be  determined  in 
action  for  injury;  Kelly  v.  Chicago  &  P.  R.  Co.  138  Iowa,  281,  128  Am.  St.  Rep. 
195,  114  N.  W.  536,  holding  release  for  wrongful  death  obtained  through  fraud 
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will  be  set  aside;  Perry  v.  M.  O'Neil  &  Co.  78  Ohio  St.  212,  85  N.  E.  41,  holding 
cancelation  of  release  unnecessary  as  foundation  for  suit  at  law  where  injured 
party  was  unable  to  comprehend  what  he  signed;  Pacific  Mut.  L.  Ins.  Co.  v. 
Webb,  84  C.  C.  A.  603,  157  Fed.  158,  13  Ann.  Cas.  752,  holding  release  obtained 
by  misrepresentations  of  fact  available  as  defense  in  action  at  law. 

Distinguished  in  Koffman  v.  Southwest  Missouri  Electric  R.  Co.  95  Mo.  App. 
472,  68  S.  W.  212,  holding  that  in  action  at  law  on  verbal  agreement  to  furnish 
continued  medical  attendance,  evidence  is  not  admissible  to  show  that  substituted 
written  agreement  signed  by  injured  party  was  procured  through  fraud;  Och  v. 
Missouri,  K.  &  T.  R.  Co.  130  Mo.  41,  36  L.  R.  A.  446,  31  S.  W.  982  (Approved  in 
dissenting  opinion),  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  that  fraud 
in  inducing  injured  woman  to  sign  release  to  railway  cannot  be  tried  in  action 
at  law  for  damages  for  such  injury;  Ferrell  v.  Ferrell,  53  W.  Va.  522,  44  S.  E. 
187,  holding  competent  infant  estopped  to  avoid  sealed  power  of  attorney  not 
obtained  by  fraud  although  signed  without  knowledge  of  contents. 
Attacking  sealed  release  for  fraud. 

Cited  in  Olston  v.  Oregon  Water  Power  &  R.  Co.  52  Or.  354,  20  L.R.A.(N.S-) 
926,  96  Pac.  1095,  holding  release  under  seal  may  be  attacked  for  fraud. 

Cited  in  notes   (20  L.R.A.  (N.S.)   920)  on  right,  in  action  at  law,  to  attack  re- 
lease for  fraud;    (55  Am.  St.  Rep.  511)  on  ignorance  of  one's  rights  as  a  ground 
•of  relief  from  release. 
Attacking-  release  by  way   of  reply. 

Cited  in  Berry  v.  St.  Louis  &  S.  F.  R.  Co.  223  Mo.  365,  122  S.  W.  1043,  holding 
fraud  by  railroad  in  procuring  release  for  personal  injuries  may  be  pleaded  by 
reply  in  law  action. 
Objections    not    available    on    appeal. 

Cited  in  Kelly  v.  Thuey,  143  Mo.  437,  45  S.  W.  300,  holding  that  objection  to 
insufficiency  of  answer  not  objected  to  or  in  any  way  raised  at  trial  cannot  be 
availed  of  for  first  time  on  appeal. 

25  L.  R.  A.  523,  AKIN  v.  JONES,  93  Tenn.  353,  42  Am.  St.  Rep.  921,  27  S.  W. 

669. 
When    trust    impressed    on    property   of    insolvent    estate. 

Cited  in  Hallam  v.  Tillinghast,  19  Wash.  27,  52  Pac.  329,  holding  trust  not 
••created  by  collection  of  draft  by  bank,  without  request  that  specific  money  be 
set  aside;  Sayles  v.  Cox,  95  Tenn.  582,  32  L.  R.  A.  723,  49  Am.  St.  Rep.  940,  32 
S.  W.  626,  holding  insolvent  bank  receiving  note  and  mortgage  for  collection,  and 
collecting  same,  before  general  assignment,  not  trustee;  Friberg  v.  Cox,  97  Tenn. 
553,  37  S.  W.  283,  and  Williams  v.  Cox,  97  Tenn.  559,  37  S.  W.  282,  holding  that 
where  check  is  received  by  insolvent  bank  and  credited  as  cash,  the  relation  of 
debtor  and  creditor  arises,  and  depositor  loses  right  of  reclamation;  Williams  v. 
Cox,  97  Tenn.  559,  37  S.  W.  282,  holding  that  where  credit  is  given  for  proceeds 
of  check,  and  paying  bank  fails  same  day,  the  presumption  is  that  it  was  given 
before  failure;  Showalter  v.  Cox,  97  Tenn.  549,  37  S.  W.  286,  holding  that  where 
check  is  sent  to  insolvent  bank  for  collection,  and  by  bank  examiner  forwarded, 
proceeds  received  by  receiver  of  bank  belonged  to  owner;  Bruner  v.  First  Nat. 
Bank,  97  Tenn.  543,  34  L.  R.  A.  534,  37  S.  W.  286,  and  Klepper  v.  Cox,  97  Tenn. 
537,  34  L.  R.  A.  537,  56  Am.  St.  Rep.  823,  37  S.  W.  284,  holding  that  proceeds 
of  check  mingled  with  funds  of  bank  before  its  failure  cannot  be  identified  and 
reclaimed;  Union  Nat.  Bank  v.  Citizens  Bank,  153  Ind.  54,  54  N.  E.  97,  holding 
that  relation  of  trustee  is  not  created  by  bank  collecting  note,  and  sending  re- 
mittance by  draft,  which  is  not  paid  before  failure;  Arbuckle  Bros.  v.  Kirkpat- 
L.R.A.  Au.  Vol.  III.— 88. 
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rick,  98  Term.  230,  36  L.  R.  A.  288,  60  Am.  St.  Rep.  854,  39  S.  W.  3,  holding  trust 
in  favor  of  consignors  of  goods  sold  by  agents  cannot  be  impressed  on  funds  in 
hands  of  assignee  of  agents. 

Cited   in  notes    (32   L.R.A.   738)    on  trust  in   proceeds   of   collection  made  by 
bank  when  insolvent;    (10  L.R.A.  (N.S.)    930)    on  preference  for  money  paid  in- 
solvent bank  for  draft;    (86  Am.  St.  Rep.   797)    on  right  to  recover  money  de- 
posited with  or  collected  by  bank  upon  its  insolvency. 
Effect    of    check    or    draft. 

Cited  in  Pease  v.  State  Nat.  Bank,  114  Tenn.  695,  88  S.  W.  172;  Pennell  v. 
Ennis,  126  Mo.  App.  362,  103  S.  W.  147, — holding  check  drawn  by  a  depositor 
on  his  general  account  not  an  assignment  of  amount  of  check;  Clark  v.  Toronto 
Bank,  72  Kan.  4,  2  L.R.A.  (N.S.)  87,  115  Am.  St.  Rep.  173,  82  Pac.  582,  holding 
ordinarily  the  issuance  of  a  bank  draft  does  not,  prior  to  its  acceptance,  operate 
as  an  assignment  of  a  part  of  the  fund  against  which  it  is  drawn. 

Cited  in  footnotes  to  Cincinnati  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank,  31 
L.  R.  A.  653,  which  holds  acceptance  of  check  necessary  to  give  holder  right  of 
action  against  bank  for  refusal  to  pay;  Raesser  v.  National  Exch.  Bank.  56  L. 
R.  A.  174,  which  holds  bank's  authority  to  pay  check  working  assignment  pro 
tanto  of  fund,  not  revoked  by  depositor's  death;  Love  v.  Ardmore  Stock  Ex- 
change, 67  L.R.A.  617,  which  holds  check  on  open  bank  account  not  an  assign- 
ment of  the  fund  or  superior  to  subsequent  attachment  levied  on  such  fund  be- 
fore presentation  of  check  for  payment. 

Cited    in   note    ( 10    Eng.    Rul.    Cas.    425 )    on   what    constitutes    an   equitable 
assignment. 
Kiiilits   and   duties   of   collecting'  banks. 

Cited  in  notes  (77  Am.  St.  Rep.  629)  on  duties  of  banks  acting  as  collecting 
agents;  (86  Am.  St.  Rep.  782,  787)  on  title  of  bank  to  money  deposited  with  or 
collected  by  it. 

25  L.  R.  A.  527,  CAIRO,  V.  &  C.  R.  CO.  v.  BREVOORT,  62  Fed.  129. 
Surface   waters   and    flood   waters. 

Cited  in  Brandenberg  v.  Zeigler,  62  S.  C.  20,  55  L.  R.  A.  416,  89  Am.  St.  Rep. 
887,  39  S.  E.  790,  holding  that  water  collected  in  basin  surrounded  by  hills,  de- 
pending entirely  on  rain,  and  sometimes  completely  dry,  not  stream,  but  surface 
water  which  cannot  be  drained  onto  land  of  neighboring  owner ;  Kansas  City, 
M.  &  B.  R.  Co.  v.  Smith,  72  Miss.  683,  27  L.  R.  A.  763,  footnote  p.  762,  48  Am. 
St.  Rep.  579,  17  So.  78,  holding  railroad  not  liable  for  damage  to  growing  crop 
by  maintenance  of  embankment  where  flood  occurred  through  natural  causes,  and 
referring  particularly  to  annotation  in  25  L.R.A.  527 ;  Miller  &  Lux  v.  Madera 
Canal  &  Irrig.  Co.  155  Cal.  76,  22  L.R.A.  (N.S.)  398,  99  Pac.  502;  Brinegar  v. 
Copass,  77  Neb.  244.  109  N.  W.  173, — holding  overflow  waters  of  a  stream  part 
of  water  course  and  cannot  be  regarded  or  dealt  with  as  surface  water;  Ford- 
ham  v.  Northern  P.  R.  Co.  30  Mont.  430,  66  L.R.A.  560,  104  Am.  St.  Rep.  729, 
76  Pac.  1040,  holding  all  waters  of  a  river  which  form  one  body  when  flowing 
within  the  boundaries  within  which  they  have  been  immemorially  accustomed 
to  flow  in  times  of  ordinary  floods,  constitute  waters  of  the  river,  and  are  not 
surface  waters;  Jefferson  v.  Hicks,  23  Okla.  69],  24  L.R.A.(N.S.)  219,  102  Pac. 
79,  holding  injunction  will  lie  to  restrain  land  owners  on  one  side  of  a  stream 
from  maintaining  a  levee  upon  bank  thereof  whereby  the  flood  waters  of  the 
stream  unnaturally  overflow  the  lands  of  another;  Cole  v.  Missouri,  K.  &  O. 
R.  Co.  20  Okla.  230,  15  L.R.A. (N.S.)  270,  94  Pac.  540.  holding  railroad  com- 
pany in  bridging  its  streams  must  provide  a  waterway  for  passage  of  water  which 
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flows  into  and  down  the  stream  in  times  of  ordinary  floods;  Ballentine  v.  Ham- 
mond, 68  S.  C.  159,  46  S.  E.  1000,  holding  lower  riparian  owner  cannot  fight 
off  flood  waters  of  a  stream  after  it  has  left  its  natural  channel  as  he  can  sur- 
face water. 

Annotation  cited  in  Broadway  Mfg.  Co.  v.  Leaven  worth  Terminal  R.  &  Bridge 
Co.  81  Kan.  622,  28  L.R.A.(X.S.)  160,  106  Pac.  1034,  holding  duty  of  builder 
of  bridge  to  anticipate  overflow  and  provide  outlet  therefor. 

Cited  in  footnotes  to  Yazoo  &  M.  Valley  R.  Co.  v.  Davis,  32  L.  R.  A.  262,  which 
holds  railroad  company  liable  for  increased  overflow  of  surface  water  by  embank- 
ment; Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's  right  to  drain 
surface  water  from  pond  on  neighbor's  land,  by  cutting  through  natural  rim  of 
basin;  Fordhani  v.  Northern  P.  R.  Co.  66  L.R.A.  556,  which  denies  right  of 
railroad  company  to  so  construct  solid  embankments  across  flats  adjacent  to1 
river  as  to  cast  flood  water  back  on  the  land  of  upper  riparian  owners;  Uhl 
v.  Ohio  River  R.  Co.  68  L.R.A.  138,  which  holds  overflow  waters  of  natural 
stream  in  time  of  ordinary  freshet  a  part  of  the  stream  unless  flowing  in  a 
separate  channel;  Davis  v.  Fry,  69  L.R.A.  460,  which  holds  that  surface  waters 
lose  their  character  as  such  when  by  natural  drainage  they  collect  in  a  natural 
basin  or  depression  on  premises  of  dominant  tenement  and  escape  therefrom 
only  by  percolation  or  evaporation. 

Cited  in  notes  (1  L.R.A.  (X.S.)  757)  on  distinguishing  character  of  water 
course;  (6  L.R.A.  (N.S.)  157)  on  surface  water  as  source  of  water  course; 
(24  L.R.A. (N.S.)  215)  on  right  to  confine  flood  water  within  banks;  (25  Eng. 
Rul.  Cas.  423,  425)  on  liability  for  injury  to  adjoining  land  due  to  protecting 
one's  own  land  from  flood. 

Disapproved  in  Johnson  v.  Gray's  Point  Terminal  R.  Co.  Ill  Mo.  App.  384, 
85  S.  W.  941,  holding  the  flood  water  of  a  stream  which  entirely  escapes  from 
the  bed  of  the  stream  and  passes  even  its  flood  banks  and  spreads  over  the 
adjacent  country  is  surface  water  and  may  be  treated  by  everyone  as  such. 

Disapproved  in  effect  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Speelman,   12  Ind. 
App.  379,  40  N.  E.  541,  holding  that  water  escaping  from  channel  of  stream  in 
flood  time  is  mere  surface  water  and  that  railroad  is  not  liable  for  obstructing 
same  by  its  embankments. 
Injunction    against    interference    with    easement. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Smith,  63  C.  C.  A.  3,  128  Fed.  3,  holding 
that  equity  has  jurisdiction  to  prevent,  by  injunction,  interference  with  ease- 
ment of  railroad  company  in  right  of  way;  Sullivan  v.  Dooley,  31  Tex.  Civ.  App. 
591,  73  S.  W.  82,  holding  that  filling  of  low  places  in  stream,  and  construction 
of  levee  which  will  cause  stream  to  unnaturally  overflow  lands  of  riparian  own- 
er, may  be  enjoined;  Wright  v.  St.  Louis  Southwestern  R.  Co.  175  Fed.  849, 
holding  equity  has  jurisdiction  to  enjoin  interference  with  easement  of  rail- 
road company  in  right  of  way. 
Water  rights. 

Cited   in   Quinlan  v.   Calvert,   31   Mont.   119,   77   Pac.   428,   holding  mere   fact 
that  water  has  its  source    on  land  owned  by  a  person  does  not  of  itself  necessar- 
ily  give   him   exclusive   right   thereto   so   as   to   prevent   others   from    acquiring 
rights  therein. 
Following?   of   state   court   decisions   in   Federal   conrts. 

Cited  in  note  (40  L.R.A.(N.S.)  418)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 
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25   L.   R.   A.   535,   BARROWS   v.   SYCAMORE,    150   111.   588,   41    Am.    St.   Rep. 

400,    37    N.    E.    1096. 
Power  of  city  over  use   of  streets. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  25,  42  L.  R.  A.  703,  68  Am.  St. 
Rep.  155,  51  N.  E.  758,  holding  that  municipality  may  exclude  traffic  from  street 
intended  to  be  pleasure  driveway,  but  cannot  make  it  discretionary  with  board 
of  trustees;  Doyle  v.  Sycamore,  193  111.  505,  61  N.  E.  1117,  Affirming  81  111. 
App.  594,  refusing  to  sustain  action  for  damage  to  property  by  erection  of  stand- 
pipe,  against  which  statute  of  limitation  had  run;  Pennsylvania  Co.  v.  Chicago, 
181  111.  296,  53  L.  R.  A.  226,  54  N.  E.  825,  holding  that  city  cannot  grant  ex- 
clusive use  of  streets  to  any  private  person  for  private  purpose;  McWethy  v. 
Aurora  Electric  Light  &  P.  Co.  202  111.  225,  67  N.  E.  9,  holding  that  municipal- 
ity may  lawfully  authorize  erection  of  electric  lighting  poles  in  streets  by  pri- 
vate corporation  or  individual ;  Lefkovitz  v.  Chicago,  238  111.  29,  87  N.  E.  58, 
holding  city  not  liable  to  abutting  owner  for  temporary  obstruction  of  street; 
Mcllhiuny  v.  Trenton,  148  Mich.  383,  10  L.R.A.  (N.S.)  625,  118  Am.  St.  Rep. 
583,  111  N.  W.  1063,  12  Ann.  Cas.  583,  holding  city  had  no  authority  to  erect 
•electric  light  plant  in  public  street. 

Cited  in  footnote  to  Eddy  v.  Granger,  28  L.  R.  A.  517,  which  denies  power  of 
•city  to  give  vested  right  to  maintain  private  drain  in  highway. 

Cited   in   notes    (61   L.R.A.   77)    on   right  of   public   to   use   of   highway;     (20 
L.R.A.  (N.S.)    543,  602)    on  liability  of  municipality  for  defects  or  obstructions 
in  streets;    (125  Am.  St.  Rep.  345,  347)   on  grant  by  city  of  right  to  use  streets 
;and  sidewalks  for  private  purpose. 
When   special   damage   must   be   shown. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  29,  42  L.  R.  A.  705,  68  Am. 
St.  Rep.  155,  51  N.  E.  758,  holding  that  one  whose  business  requires  use  of  cer- 
tain street  suffers  special  damage  when  excluded  from  its  use  for  traffic  teams; 
Chicago  General  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  181  111.  610,  54  N.  E.  1026, 
refusing  to  enjoin  building  abutments  in  street  which  would  not  interfere  with 
Tunning  of  plaintiff's  cars;  Oehler  v.  Levy,  234  111.  605,  17  L.R.A. (N.S.)  1032, 
85  N,  E.  271,  14  Ann.  Cas.  891,  holding  it  proper  to  refuse  to  enjoin  defendant 
irom  maintaining  a  driveway  to  stable  which  partially  obstructs  sidewalk  where 
it  was  not  shown  that  complainant  suffered  any  speci;M  damage  by  reason  there- 
of. 

25  L.  R.  A.  538,  WILMINGTON  v.  VANDEGRIFT,   1  Marv.    (Del.)    5,  65  Am. 

St.  Rep.  256,  29  Atl.   1047. 
.Jurisdiction   of  municipal   courts. 

Cited  in  Zuchowski  v.  State,  3  Penn.    (Del.)    340,  51   Atl.   877,  and  State  ex 
rel.   Ward  v.   Churchman,   3   Penn.    (Del.)    177,   49   Atl.   381,   holding   that  mu- 
nicipal court  of  city  of  Wilmington  is  inferior  court  within  scope  of  constitu- 
tional  provision   as   to   establishment  of   such   courts. 
Liability   of   city    for   injury    front   acts    permitted. 

Cited  in  Jones  v.  Williamsburg,  97  Va.  727,  47  L.  R.  A.  302,  34  S.  E.  883, 
•denying  recovery  against  city  for  injury  to  pedestrian  by  bicycle  ridden  on  side- 
walk; Landau  v.  New  York,  90  App.  Div.  55,  85  N.  Y.  Supp.  616,  holding  city 
not  liable  in  damages  for  injury  from  explosion  of  fireworks;  Dalton  v.  Wilson. 
118  Ga.  103,  98  Am.  St.  Rep.  101,  44  S.  E.  830,  holding  municipality  not  liable 
for  failure  or  refusal  to  exercise  its  charter  power  to  abate  a  nuisance  main- 
tained by  private  individual  upon  private  property  and  not  amounting  to  an 
obstruction  of  public  street. 
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Cited  in  notes  (1  L.R.A.  (X.S.)  667)  on  distinction  between  private  and 
public  functions  of  municipality  with  respect  to  liability  for  damages;  (23 
L.R.A. (X.S.)  640)  on  liability  of  municipality  for  failure  to  prevent  improper 
conduct  in  or  use  of  streets;  (32  L.R.A.  (X.S.)  894)  on  connection  with  or 
participation  in  nuisance  essential  to  responsibility;  (108  Am.  St.  Rep.  140) 
as  to  what  municipal  corporations  are  answerable  for  injuries  due  to  defects 
in  streets  and  other  public  places. 
Relation  of  municipal  agrents  to  state. 

Cited  in  State  ex  rel.  Ward  v.  Churchman,  3  Penn.  (Del.)  373,  51  Atl.  49, 
holding  municipal  agencies  are  agents  of  state  as  well. 

25  L.  R.  A.  543,  SULLIVAN  v.  SULLIVAN  TIMBER  CO.  103  Ala.  371,  15  So. 

941. 
Jurisdiction. 

Cited  in  Pullman  Palace  Car  Co.  v.  Harrison,  122  Ala.  154,  82  Am.  St.  Rep. 
68,  25  So.  697,  holding  court  without  jurisdiction  in  attachment  for  tort  int 
another  state;  Smith  v.  State,  103  Ala.  69,  15  So.  866,  holding  city  court  has- 
jurisdiction  of  action  for  injiiries  occurring  within  limits  designated  in  statute, 
although  outside  of  city;  Harris  v.  Alabama  G.  S.  R.  Co.  146  Ala.  343,  40 
So.  267,  holding  same;  Kibbler  v.  St.  Louis  &  S.  F.  R.  Co.  147  Fed.  881,  as  to 
jurisdiction  of  state  over  foreign  corporations;  Young  v.  Xiles  &  S.  Co.  122 
Mo.  App.  402,  99  S.  W.  517,  holding  under  statute  foreign  corporations  doing 
business  within  the  state  have  such  a  constructive  residence  in  the  state  as  to 
subject  them  to  the  jurisdiction  of  its  courts. 

Cited   in   notes    (70   L.R.A.   523.   524,   529)    on   right  of   nonresidents   to   sue 
foreign  corporations;    (70  L.R.A.  696)    on  locality  of  jurisdiction  of  state  court 
over  foreign  corporation;    (85  Am.  St.  Rep.  916)  on  jurisdiction  of  foreign  corpo- 
rations. 
When   corporation    is    doing   business    in    state. 

Cited  in  International  Cotton  Seed  Oil  Co.  v.  Wheelock,  124  Ala.  370,  27  So. 
517,  holding  that  continuity  of  business  may  be  inferred,  giving  jurisdiction 
of  action  against  corporation,  from  course  of  business  before  and  after  suit 
brought;  International  Cotton  Seed  Oil  Co.  v.  Wheelock,  124  Ala.  370,  27  So. 
517,  holding  that  business  is  not  done  by  agent  when  everything  to  consummate 
sale  except  transmission  of  mutual  propositions  is  independent  of  agent;  State 
v.  Anniston  Rolling  Mills,  125  Ala.  123,  27  So.  921,  holding  that  manufac- 
turing company  is  not  doing  business  as  corporation  subjecting  it  to  license 
tax  when  all  that  is  done  are  mere  incidents  to  preservation  of  property;  Den- 
son  v.  Chattanooga  Nat.  Bldg.  &  L.  Asso.  46  C.  C.  A.  637,  107  Fed.  780,  hold- 
ing that  foreign  loan  association  is  doing  business  in  state  when  it  lends  money 
to  residents  and  takes  real-estate  mortgages  as  collateral;  Chattanooga  Xat. 
Bldg.  &  L.  Asso.  v.  Denson,  189  U.  S.  414,  47  L.  ed.  874,  23  Sup.  Ct.  Rep.  630, 
holding  that  building  and  loan  association  of  another  state  taking  mortgage  on 
real  estate  in  Alabama  is  doing  business  in  latter  state,  although  contract  drawn 
in  other  state  ,and  made  payable  there;  Ammons  v.  Brunswick-Blake-Collender 
Co.  72  C.  C.  A.  614,  141  Fed.  577,  holding  one  single  act  not  sufficient  to  consti- 
tute "doing  business"  within;  General  Conference  v.  Berkey,  156  Cal.  470,  105 
Pac.  411,  holding  single  sale  by  a  foreign  corporation  of  land  within  the  state 
not  transaction  of  business  within  state  within  meaning  of  statute;  First  Nat. 
Bank  v.  Leeper,  121  Mo.  App.  693,  97  S.  W.  636,  holding  selling  of  some  of  its 
stock  by  a  telephone  company  not  doing  business  within  the  state;  Abraham 
Bros.  v.  Southern  R.  Co.  149  Ala.  551,  42  So.  837;  Berger  v.  Pennsylvania  R. 
Co.  27  R.  I.  586,  9  L.R.A.  (N.S.)  1218,  65  Atl.  261,  8  Ann.  Cas.  941,— holding  mere 
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solicitation  of  business  by  agents  of  a  foreign  corporation  is  not  such  "doing  busi- 
ness'' within  the  state  as  to  subject  the  foreign  corporation  to  the  jurisdiction  of 
the  courts  of  the  state  in  which  the  business  is  solicited. 
Rights   of  foreign   corporations. 

Cited  in  Alabama  Western  R.  Co.  v.  Talley-Bates  Constr.  Co.  162  Ala.  403, 
50  So.  341,  holding  a  foreign  corporation  cannot  sue  in  the  courts  of  this  state 
until  it  has  put  itself  in  a  position  to  be  used  therein  by  complying  with  the 
statute;  Goodgame  v.  Sanders,  140  Ala.  247,  37  So.  200,  holding  under  statute 
contract  of  a  foreign  building  and  loan  association  void  unless  company  has 
complied  with  statute  authorizing  foreign  corporations  to  do  business  in  the 
state. 

25  L.  R.  A.  546,  ELMIRA  SAV.  BANK  v.  DAVIS,  142  N.  Y.  590,  37  N.  E.  646. 

Reversed  in  161  U.  S.  275,  40  L.  ed.  700,   16  Sup.  Ct.  Rep.  502. 
Illegal   preference   by   insolvent    corporation. 

Approved  in  Miller  v.  Miller  Knitting  Co.  23  Misc.  408,  52  X.  Y.  Supp.  184, 
upholding  mortgage  given  after  insolvency  to  secure  debt  incurred  before,  un- 
der agreement  at  that  time  to  secure  debt. 

Distinguished  in  Mathews  v.  Hardt,  79  App.  Div.  579,  80  N.  Y.  Supp.  462, 
holding  that  agreement  by  corporation  that  seller  of  goods  to  it  should  at  all 
times  have  lien  on  all  corporate  assets  gives  seller  unlawful  preference  as  to 
property  taken  thereunder  within  four  months  before  it  is  adjudicated  a  bank- 
rupt. 
By  insolvent  bank. 

Cited  in  O'Brien  v.  Grant,  146  N.  Y.  176,  28  L.  R.  A.  365,  footnote  p.  361, 
40  N.  E.  871,  holding  payment  of  checks  on  insolvent  bank  by  member  of  clear- 
ing house  in  accordance  with  previous  contract,  not  illegal  preference;  Stone 
v.  Jenison,  111  Mich.  604,  36  L.  R.  A.  680,  70  N.  W.  149,  holding  payments  to 
depositor  on  morning  of  day  bank  was  compelled  to  close,  not  preference. 

Cited  in  footnotes  to  Chemical  Nat.  Bank  v.  Armstrong,  28  L.  R.  A.  231, 
which  denies  right  to  deduct  credit  for  collections  from  collateral  made  after  de- 
clared insolvency  of  national  bank;  James  Clark  Co.  v.  Colton,  49  L.  R.  A.  698, 
which  holds  void,  payment  by  insolvent  bank  of  check  of  company  in  which  bank 
president  chief  stockholder  and  of  note  on  which  directors  are  indorsers; 
Standard  Oil  Co.  v.  Hawkins,  33  L.  R.  A.  739,  which  holds  proving  claim  as 
general  creditor  against  bank  receiver  not  conclusive  election  against  following 
fund  fraudulently  obtained;  O'Brien  v.  East  River  Bridge  Co.  48  L.  R.  A.  122, 
which  upholds  notice  by  insolvent  bank  director  to  corporation  of  which  he 
is  president  on  signing  of  check  for  withdrawal  of  notes  deposited;  Woodhouse 
v.  Crandall,  58  L.  R.  A.  385,  which  requires  entire  balance  in  insolvent  bank, 
to  be  turned  over  to  beneficiary  of  trust  fund  exceeding  such  balance. 

Distinguished  in  Re  Bologh,  185  Fed.  830,  holding  that  deposit  of  money  by 
receiver  in  bankruptcy  in  designated  depositary  creates  relation  of  debtor  and 
creditor,  and  is  not  entitled  to  preference. 
Bank's  liability  to  depositors. 

Cited  in  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  789,  59  Am. 
St.  Rep.  572,  69  N.  W.  115,  holding  proceeds  of  note  received  by  bank  for  collec- 
tion only  cannot  be  mingled  with  its  funds  to  defeat  claim  of  owner  against  re- 
ceiver. 

Cited  in  lootnote  to  State  Sav.  Bank  v.  Foster,  42  L.  R.  A.  404,  which  holds 
bank  holding  certificate  of  deposit  of  other  bank  for  amount  of  which  it  has 
given  credit  on  its  own  books  not  within  statute  making  stockholders  liable  to 
depositors. 
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Distinguished  in  Davis  v.  Knipp,  92  Hun,  301,  36  N.  Y.  Supp.  705,  denying 
right  to  set  off  against  holder  of  note  of  defendant  claim  purchased  subsequent 
to   insolvency   of  holder  and   before  appointment  of   receiver  for  it. 
Cleariii}?    house    business. 

Cited  in  note    (25  L.  R.  A.  831)    on  clearing  house  business. 

25   L.   R.   A.   552,    ILLINGSWORTH   v.   BOSTON   ELECTRIC   LIGHT   CO     161 

Mass.  583,  37  X.  E.  778. 
Care   due   licensees   and   others    from    electric   company. 

Cited  in  Barker  v.  Boston  Electric  Light  Co.  178  Mass.  510,  60  N.  E.  2,  hold- 
ing electric  lighting  company  bound  to  use  reasonable  care  for  protection  of  mem- 
bers of  fire  alarm  department  using  its  poles  under  license  to  city;  Perham  v. 
Portland  Electric  Co.  33  Or.  476,  40  L.  R.  A.  809,  72  Am.  St.  Rep.  730,  53  Pac. 
14,  holding  that  workman  repairing  bridge  over  which  electric  wires  strung 
has  right  to  assume  that  they  are  properly  protected;  Wagner  v.  Brooklyn 
Heights  R.  Co.  69  App.  Div.  350,  74  N.  Y.  Supp.  809,  holding  lineman  of  city 
police  department  repairing  city  wire  carried  over  structure  of  elevated  rail- 
road for  hire,  entitled  to  recover  for  injury  from  uninsulated  trolley  wire 
belonging  to  defendant;  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  456, 
90  N.  W.  818,  holding  electric  lighting  company  having  wires  supported  on  poles 
which  support  other  electrical  wires,  negligent  if  it  fails  to  use  proper  insula- 
tion to  protect  linemen  of  other  companies;  Geismann  v.  Missouri-Edison  Electric 
Co.  173  Mo.  678,  73  S.  W.  654,  holding  it  duty  of  electric  lighting  company  to  use 
every  protection  reasonably  accessible  to  insulate  its  wires,  to  use  utmost  care 
to  keep  them  so,  and  that  death  of  sign  hanger  through  contact  with  wire  de- 
fectively insulated  conclusive  proof  of  negligence;  Fitzgerald  v.  Edison  Electric 
Light  Co.  19  Lane.  L.  Rev.  339,  holding  lighting  company  permitting  elec- 
tric wire  strung  13  inches  above  roof  of  building  to  become  uninsulated,  liable 
for  injury  to  painter;  Riley  v.  New  England  Teleph.  &  Teleg.  Co.  184  Mass. 
155,  68  N.  E.  17,  by  Lathrop,  J.,  dissenting,  who  holds  that  statute  imposing 
liability  upon  proprietors  of  telegraph  poles  and  wires  for  injuries  caused  there- 
by, not  applicable  to  injuries  from  poles  of  telephone,  electric  light,  or  power 
companies;  Logansport  v.  Smith,  47  Ind.  App.  73,  93  N.  E.  883,  holding  that 
relative  positions  of  telephone  and  electric  light  wires  are  not  controlling  in 
case  where  user  of  telephone  wire  is  injured  by  reason  of  negligence  in  construct- 
ing such  light  plant;  La  Dow  v.  Oklahoma  Gas  &  Electric  Co.  28  Okla.  34,  119 
Pac.  250,  holding  that  electric  light  company  using  streets  is  required  to 
use  highest  degree  of  care,  and  to  maintain  best  appliances  known  to  science  to 
render  its  business  safe;  Greenville  v.  Pitts,  302  Tex.  3,  14  L.R.A. (N.S.)  980, 
132  Am.  St.  Rep.  843,  107  S.  W.  50,  holding  proprietor  of  electric  lighting  system 
owed  no  duty  to  policeman  climbing  upon  top  of  a  private  residence  to  detect 
gambling  in  the  adjoining  house  and  injured  by  defective  insulation  of  wires. 

Cited  in  footnotes  to  Hector  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  554, 
which  holds  no  duties  assumed  by  electric  light  company  to  employees  of  tele- 
graph company  allowed  to  use  former's  support  for  wires;  Mitchell  v.  Raleigh 
Electric  Co.  55  L.  R.  A.  398,  which  sustains  telephone  company  employee's  right 
to  presume  that  electric  light  wires  properly  insulated;  Giraudi  v.  Electric  Im- 
prov.  Co.  28  L.  R.  A.  596,  which  holds  failure  to  raise  electric  light  wires  on 
roof  of  hotel  high  enough  to  prevent  shock,  negligence. 

Cited  in  notes  (46  L.  R.  A.  99)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties; 
(32  L.R.A.  402)  on  negligence  as  to  electric  wires  on  or  in  buildings;  (34  L.R.A. 
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(X.S.)    1091)    on  duty  of  company  maintaining  electric  wire  over  private  prop- 
erty;   (100  Am.  St.  Rep.  537)   on  duties  and  liabilities  of  electric  corporations. 

Distinguished  in  Huber  v.  La  Crosse  City  R.  Co.  92  Wis.  649,  31  L.  R.  A. 
588,  53  Am.  St.  Rep.  940,  66  N.  W.  708,  holding  negligence  of  defendant  not 
proximate  cause  of  accident,  where  injured  person  engaged  in  changing  loca- 
tion of  hanging  street  lamps  came  in  contact  with  charged  span  wire  in  way  com- 
pany could  not  have  foreseen. 
When  negligence  for  jury. 

Cited  in  Griffin  v.  United  Electric  Light  Co.  164  Mass.  493,  32  L.  R.  A.  403, 
49  Am.  St.  Rep.  477,  41  N.  E.  675,  holding  for  jury  question  of  due  care  of 
tinsmith  injured  by  electric  wire  where  it  was  shown  that  he  was  not  an  ex- 
pert; Reagan  v.  Boston  Electric  Light  Co.  167  Mass.  413,  45  X.  E.  743,  hold- 
ing that  jury  should  determine  question  of  contributory  negligence  of  roofer 
receiving  injuries  by  coming  in  contact  with  electric  wires;  Reagan  v.  Boston 
Electric  Light  Co.  167  Mass.  413,  45  X.  E.  743,  holding  that  contributory  neg- 
ligence of  man  working  on  roof  of  building  in  taking  hold  of  imperfectly  in- 
sulated wife,  question  for  jury;  Braun  v.  Buffalo  General  Electric  Co.  200  X. 
Y.  495,  34  L.R.A.(X.S.)  1098,  140  Am.  St.  Rep.  645,  94  X.  E.  206,  holding  that 
jury  should  determine  as  to  contributory  negligence  of  person  who  in  working 
on  building  takes  hold  of  wire  for  purpose  of  passing  under  it  and  is  killed  by 
electric  shock;  Tipton  v.  Racobs,  47  Ind.  App.  688,  95  X.  E.  265,  holding  that 
person  is  not  guilty  of  contributory  negligence  as  matter  of  law,  in  taking  hold 
of  apparently  insulated  electric  light  wire,  for  purpose  of  fastening  it  so  that 
his  children  would  not  come  in  contact  therewith;  Trout  v.  Laclede  Gaslight  Co^ 
151  Mo.  App.  222,  132  S.  W.  58,  holding  that  contributory  negligence  was  for 
jury,  where  lineman,  while  working  on  top  of  pole  on  which  was  strung  electric 
light  wires,  came  in  contact  with  live  wire  and  was  killed ;  Mangan  v.  Hudson 
River  Teleph.  Co.  50  Misc.  392,  100  X.  Y.  Supp.  539,  as  to  question  of  con- 
tributory negligence  of  licensee  injured  by  reason  of  defective  insulation  of  tele- 
phone wire  being  for  jury;  Gentzkow  v.  Portland  R.  Co.  54  Or.  121,  135  Am. 
St.  Rep.  821,  102  Pac.  614,  holding  whether  an  employee  of  a  telephone  com- 
pany coming  in  contact  with  an  electrically  charged  iron  peg  in  a  telegraph  pole. 
in  consequence  of  the  negligence  of  an  electric  railway  company,  was  guilty  of 
contributory  negligence  was  for  jury;  Ohrstrom  v.  Tacoma,  57  Wash.  127,  106 
Pac.  629,  holding  evidence  sufficient  to  carry  question  of  defendant's  negligence 
to  jury  in  an  action  for  death  caused  by  deceased  coming  in  contact  with  de- 
fendant's electric  light  system:  Leque  v.  Madison  Gas  &  Electric  Co.  133  Wis. 
552,  113  X.  W.  946,  holding  sufficient  evidence  of  negligence  on  part  of  telephone 
company  to  warrant  submission  to  jury  in  an  action  for  death  of  a  lineman 
killed  by  contact  with  charged  wire. 

Cited  in  footnotes  to  Block  v.  Milwaukee  Street  R.  Co.  27  L.  R.  A.  365,  which 
holds  question  for  jury  as  to  trolley  company's  liability  for  injury  by  contact 
with  broken  telephone  wire  lying  across  trolley  wire;  Xeeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.  64  L.  R.  A.  146,  which  holds  negligence  question  for  jury,  where 
evidence  such  that  fair-minded  men  may  draw  different  conclusions. 

Distinguished  in  Woodward  v.  Taunton,  203  Mass.  67,  89  X.  E.  114,  holding 
under  facts  in  cas<e  plaintiff  was  guilty  of  contributory  negligence  as  matter  of 
law  in  grasping  electric  wire. 
Assumption  of  risk. 

Cited  in  Warren  v.  Boston  &  M.  R.  Co.  163  Mass.  488,  40  X.  E.  895,  holding 
that,  in  action  between  injured  person  and  railway,  plaintiff  must  have  appre- 
ciated danger  and  voluntarily  put  himself  in  way  of  it  to  be  said  to  liave  assumed 
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risk;  Carver  v.  Minneapolis  &  St.  L.  R.  Co.  120  Iowa,  351,  94  N.  W.  862,  hold- 
ing risk  of  injury  from  throwing  mail  bags  from  moving  train  so  aa  to  fall  on 
platform  in  front  of  station,  not  assumed  by  carrier  accustomed  to  stand  at 
point  removed  from  such  spot. 

Cited  in  note    (47  L.  R.  A.  165)   on  volenti  non  fit  injuria,  as  defense  to  ac- 
tions  by   injured   servants. 
Negligence   of   joint    users   of   structures. 

Cited  in  Downs  v.  Andrews,  145  Mo.  App.  179,  130  3.  W.  472;  Gentzkow  v. 
Portland  R.  Co.  54  Or.  121,  135  Am.  St.  Rep.  821,  102  Pac.  614, — holding  where 
two  companies  producing  and  using  electricity  jointly  use  a  structure  to  which 
the  wires  of  each  are  attached,  each  is  under  the  same  obligation  to  the  other 
not  to  negligently  place  a  dangerous  substance  on  common  territory  where  it 
may  be  reasonably  anticipated  that  others  having  common  rights  may  be 
injured. 
Duty  of  electric  companies  to  Insulate  wires. 

Cited  in  Woodward  v.  Taunton,  203  Mass.  66,  89  N.  E.  114,  as  to  failure  to 
properly   insulate  wire  being  negligence;    Lord  v.   Wakefield,   185  Mass.   218,   70 
N.  E.  123,  as  not  passing  on  question  as  to  effect  of  statute  requiring  wires  to 
be  insulated  on  right  of  action  private  person. 
Injuries    caused    by    electricity. 

Cited  in  Gould  v.  Winona  Gas  Co.  100  Minn.  261,  10  L.R.A. (N.S.)  892,  111 
N.  W.  254,  as  to  law  of  negligence  being  applied  to  injuries  caused  by  elec- 
tricity. 

25  L.  R.  A.  554,  HECTOR  v.  BOSTON  ELECTRIC  LIGHT  CO.  161  Mass.  558,  37 

N.   E.   773. 
Care   due   licensees   and   others   from   electric   company. 

Followed  on  second  appeal  in  174  Mass.  213,  75  Am.  St.  Rep.  300,  54  N.  E. 
539,  holding  lineman  injured  by  contact  with  electric  wires  of  another  com- 
pany bound  to  show  that  he  was  invited  or  licensed  by  that  company  to  go 
where  injury  occurred. 

.  Cited  in  Illingsworth  v.  Boston  Electric  Light  Co.  161  Mass.  585,  25  L.  R. 
A.  552,  37  N.  E.  778,  denying  liability  of  electric  light  company  for  injuries 
from  posts,  wires,  or  other  apparatus,  under  statute,  in  absence  of  evidence  of 
defect  in  insulation;  Griffin  v.  United  Electric  Light  Co.  164  Mass.  494,  32 
L.  R.  A.  403,  49  Am.  St.  Rep.  477,  41  N.  E.  675,  holding  that  electric  light 
company  owed  duty  of  keeping  wires  properly  insulated  to  all  persons  right- 
fully on  premises;  Jackson  &  Suburban  Street  R.  Co.  v.  Simmons,  107  Tenn. 
406,  64  S.  W.  705,  holding  that  lineman  whose  duty  was  to  inspect  wires  had 
no  right  to  assume  their  sufficient  insulation;  Riley  v.  New  England  Teleph.  & 
Teleg.  Co.  184  Mass.  155,  68  N.  E.  17,  by  Lathrop,  J.,  dissenting,  who  holds  that 
statute  imposing  liability  upon  proprietors  of  telegraph  poles  and  wires  for 
injuries  caused  thereby,  not  applicable  to  injuries  from  poles  of  telephone, 
electric  light,  or  power  companies;  Hickok  v.  Auburn  Light,  Heat  &  P.  Co.  200 
N.  Y.  471,  93  N.  E.  1113,  holding  that  electric  light  company  owes  no  duty 
to  volunteer  or  trespasser,  to  keep  wires  at  top  of  pole  in  courthouse  court  yard 
safe  and  free  from  danger;  Minneapolis  General  Electric  Co.  v.  Cronon,  20 
L.R.A. (N.S.)  824,  92  C.  C.  A.  345,  166  Fed.  661,  holding  electric  light  company 
not  liable  for  injuries  caused  by  defective  wiring  of  house  to  person  entering 
uninvited  therein  for  purpose  of  extinguishing  a  fire;  Rowe  v.  Taylorville  Elec- 
tric Co.  213  111.  323,  72  N.  E.  711,  holding  defective  insulation  of  an  electric 
light  wire  does  not  give  rise  to  an  action  for  negligence  against  the  electric  light 
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company  for  death  of  a  telephone  lineman  who,  with  knowledge  of  the  condi- 
tions, allowed  a  telephone  wire  to  come  in  contact  with  an  electric  light  wire, 
thinking  there  was  no  current  on;  New  Omaha  Thomson-Houston  Electric  Light 
Co.  v.  Anderson,  73  Neb.  94,  102  N.  W.  89,  holding  electric  light  company  not 
liable  to  fireman  injured,  while  upon  private  property  in  discharge  of  his  duty 
but  without  invitation  of  owner,  by  reason  of  defective  insulation  of  wires; 
Greenville  v.  Pitts,  102  Tex.  3,  14  L.R.A.(N.S.)  980,  132  Am.  St.  Rep.  843,  107 
S.  W.  50,  holding  proprietor  of  electric  lighting  system  owed  no  duty  to  police- 
man climbing  upon  roof  of  a  private  residence  to  detect  gambling  in  the  adjoining 
house  and  injured  by  defective  insulation  of  wires;  Mangan  v.  Hudson  River 
Teleph.  Co.  50  Misc.  393,  100  N.  Y.  Supp.  539,  holding  electric  light  company 
owed  to  licensee  or  trespasser  no  duty  to  keep  its  wires  properly  insulated  at 
cross  arm  at  top  of  pole. 

Cited  in  footnotes  to  Giraudi  v.  Electric  Improv.  Co.  28  L.  R.  A.  596,  which 
holds  failure  to  raise  electric  light  wires  on  roof  of  hotel  high  enough  to  pre- 
vent shock,  negligence;  Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398,  which 
sustains  telephone  company  employee's  right  to  presume  that  electric  light  wires 
properly  insulated. 

Cited  in  notes  (46  L.  R.  A.  100)  on  right  of  servant  to  recover  damages 
from  persons  other  than  his  master  for  injuries  received  in  performance  of 
duties;  (32  L.R.A.  402)  on  negligence  as  to  electric  wires  on  or  in  building; 
(3  L.R.A.  (N.S.)  989)  on  duty  of  company  maintaining  electric  wires  on  another's 
premises,  toward  trespasser  or  licensee;  (100  Am.  St.  Rep.  538)  on  duties  and 
liabilities  of  electric  corporations. 

Distinguished  in  Perham  v.  Portland  Electric  Co.  33  Or.  478,  40  L.  R.  A. 
810,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  that  workman  rightfully  repairing 
bridge  over  which  electric  wires  strung  has  right  to  assume  them  properly  in- 
sulated; Commonwealth  Electric  Co.  v.  Melville,  210  111.  70.  70  N.  E.  1052.  hold- 
ing the  accidental  placing  of  plaintiff's  hand  upon  a  defectively  insulated  electric 
wire  placed  under  an  elevated  sidewalk  by  authority  of  an  ordinance,  while  he 
was  under  the  walk  to  ascertain  location  and  cause  of  fire  occasioned  by  the 
wire  is  not  such  an  act  of  trespass  as  relieves  the  electric  company  from  liability. 
Care  due  servants  from  electric  company. 

Distinguished    in   Musolf   v.   Duluth   Edison    Electric    Co.    108    Minn.    373,    24 
L.R.A. (N.S.)   453,  122  N.  W.  499,  holding  telephone  company  liable  to  employe 
injured  in  course  of  his  duty  by  reason  of  defective  insulation  of  wires. 
Bill    of   exceptions. 

Cited  in  Sullivan  v.  Crave  &  M.  Co.   193  Mass.   437,  79   N.   E.   792;    Dorr  v. 
Schenck,    187   Mass.   543,   73   N.   E.   532, — holding   bill   of   exceptions   cannot   be 
amended  after  time  for  filing  same  has  expired. 
Statutory    regulation   of    electric    Tviring. 

Cited  in  A.  M.  Richards  Bldg.  Moving  Co.  v.  Boston  Electric  Light  Co.  188 
Mass.  267,  74  N.  E.  350,  as  to  effect  of  statute  governing  the  erection  and 
maintenance  of  electric  light  wires. 

25  L.  R.  A.  560,  STATE  ex  rel.  WOODS  v.  TOOKER,  15  Mont.  8,  37  Pac.  840. 
Construction   of  constitutional   provisions. 

Cited  in  State  v.  Mitchell,  17  Mont.  77,  42  Pac.  100;  State  v.  Camp  Sing, 
18  Mont.  137,  32  L.  R.  A.  638,  56  Am.  St.  Rep.  551,  44  Pac.  516;  Palmer  v. 
Helena,  19  Mont.  68,  47  Pac.  209.  —  advocating  decision  against  validity  of 
legislative  act  rather  than  establish  precedent  for  nullification  of  Constitution 
by  loose  and  questionable  interpretations;  Durfee  v.  Harper,  22  Mont.  363, 
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56  Pac.  582,  holding  provisions  of  Constitution  prescribing  legislative  proceed- 
ings for  submission  of  proposed  amendment  to  Constitution  mandatory;  Kad- 
derly  v.  Portland,  44  Or.  134,  74  Pac.  710,  holding  same. 

Cited  in  footnotes  to  State  ex  rcl.  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which 
holds  submission  to  popular  vote  of  proposal  for  constitutional  convention 
properly  made  by  legislature;  Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568, 
which  holds  governor's  approval  of  proposed  constitutional  amendment  unneces- 
sary. 

Cited  in  note  (10  L.R.A.  (N.S.)  153)  on  effect  of  noncompliance  with  pre- 
scribed method  of  amending  constitution. 

Distinguished  in  State  ex  rel.  Thompson  v.  Winnett,  78  Neb.  389,  10  L.R.A. 
(N.S.)  156,' 110  N.  W.  1113,  15  Ann.  Cas.  781,  holding  where  there  is  a  sub- 
stantial compliance  with  constitutional  requirement  as  to  publication  of  pro- 
posed constitutional  amendments  the  fact  that  the  publication  was  made  for  one 
week  less  than  the  required  time  in  one  court  of  the  state  will  not  invalidate  the 
amendment. 
Time  for  mandamu*. 

Cited  in   State   ex  rel.   Lloyd  v.   Rotwitt,   15  Mont.   38,  37   Pac.  845,  holding 
where  officer  refuses  performance  of  ministerial  duty  in  advance  of  time  fixed 
by  law,  mandamus  will  at  once  lie  to  compel  performance  at  proper  time. 
Jurisdiction    as    to    adoption    of    constitutional    amendment. 

Cited  in  McConaughy  v.  Secretary  of  State,  106  Minn.  409,  119  N.  W.  408, 
holding  whether  constitution  has  been  legally  amended  is  a  judicial  question. 

25  L.  R.  A.  564,  SHELLENBERGER  v.  RANSOM,  41  Neb.  631,  59  N.  W.  935. 
Murderer  as   beneficiary   of  deceased. 

Cited  in  Carpenter's  Estate,  170  Pa.  210,  29  L.  R.  A.  149,  footnote  p.  145,  50 
Am.  St.  Rep.  765,  32  Atl.  637,  holding  son  inherits  from  father  whom  he  has 
killed;  Re  Fleming,  16  Misc.  444,  38  N.  Y.  Supp.  611,  holding  remainderman 
under  will  has  no  right  to  possession  of  fund  while  under  indictment  for  mur- 
der of  tenant  for  life;  Holdom  v.  Ancient  Order  of  U.  W.  159  111.  625,  31  L. 
R.  A.  70,  footnote  p.  67,  50  Am.  St.  Rep.  183,  43  N.  E.  772,  holding  insane 
beneficiary  can  recover  under  policy  on  insured  whom  he  has  murdered;  Lauier 
v.  Box,  64  L.  R.  A.  463,  holding  murderer  of  wife  not  entitled  to  common-law 
right  of  succession  to  wife's  property;  Carpenter's  Estate,  1  Lack  Leg.  News, 
162,  holding  that  widow  and  heir  can  inherit  from  ancestor  whom  they  murdered, 
for  purpose  of  getting  immediate  possession  of  estate;  McAllister  v.  Fair,  72- 
Kan.  539,  3  L.R.A.  (N.S.)  732,  115  Am.  St.  Rep.  233,  84  Pac.  112,  7  Ann.  Cas, 
973,  holding  under  statute  husband  could  inherit  from  wife  he  murdered;  Well- 
ner  v.  Eckstein.  105  Minn.  451,  117  N.  W.  830,  as  to  right  of  widow  to  inherit 
from  husband  she  murdered;  Box  v.  Lanier,  2  Tenn.  Ch.  App.  37,  as  dissenting; 
from  the  New  York  rule  that  murderer  cannot  inherit  from  victim. 

Cited  in  footnotes  to  New  York  L.  Ins.  Co.  v.  Davis,  44  L.R.A.  305,  which 
holds  only  assignee's  interest  in  policy  forfeited  by  his  murder  of  insured ; 
Lanier  v.  Box,  64  L.R.A.  458,  which  holds  that  the  proceeds  of  a  policy  which 
the  administrator  of  the  insured  could  not  receive  because  the  insured  wilfully 
took  the  life  of  his  wife  to  whom  the  policy  had  been  assigned,  passed  to  her 
distributees  instead  of  escheating  to  the  state. 

Cited  in  note  (3  L.R.A. (N.S.)  729)  on  homicide  as  affecting  devolution  of 
property. 

Distinguished  in  Schmidt  v.  Northern  Life  Asso.   112  Iowa,  45,  51  L.  R.  A. 
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144,  84  Am.  St.  Rep.  323,  83  N.   W.  800,  holding  beneficiary  who  murders  as- 
sured   forfeits    amount    of    policy. 
Rights  of  descent. 

Cited  in  Johnson  v.  Colby,  52  Neb.  331,  72  N.  W.  313,  holding  intestate's  es- 
tate vests  in  heirs  though  it  may  be  defeated  by  proceedings  for  sale  to  pay 
debts;  Douglas  v.  Cameron,  47  Neb.  361,  66  N.  W.  430,  holding  effect  must  be 
given  statutes  of  descent  regardless  of  consequences:  Lewon  v.  Heath,  53  Neb. 
709,  74  N.  W.  274,  holding  ejectment  can  be  maintained  by  heirs  of  intestate 
against  all  except  such  as  claim  under  administrator. 

Cited   as   overruled   in   Veeder   v.   McKinley-Lanning   Loan   &   T.   Co.   61    Neb. 
912,  86  N.  W.  982,  holding  survivor  of  two  children  of  intestate  took  real  es- 
tate subject  only  to  life  estate  of  father  as  tenant  by  curtesy. 
Rights   of   Throng-doers   under   statute. 

Cited  in  note   (28  L.  R.  A.  749)    on  whether  wrongdoer  may  take  advantage 
of  general  statutory  imposition  of  damages  for  negligent  injuries. 
Statute  of  limitations. 

Cited  in  footnotes  to  Lewey  v.  H.  C.  Frick  Coke  Co.  28  L.  R.  A.  283,  which 
holds  limitation  of  action  for  removal  of  coal  by  wrongfully  extending  mine  un- 
der land  of  others  does  not  run  till  discovery  or  reasonable  possibility  of  same; 
Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  running  of  limitation  against  ac- 
tion to  recover  back  money  not  prevented  by  fraud  unless  investigation  prevented 
by  affirmative  efforts;  Sanborn  v.  Gale,  26  L.  R.  A.  864,  which  holds  running  of 
limitation  against  action  for  alienation  of  wife's  affections  not  prevented  by 
agreement  of  parties  to  adultery  known  to  husband  to  deny  same;  Pietsch  v. 
Milbrath,  68  L.R.A.  945,  which  holds  that  the  fraudulent  concealment  of  a 
cause  of  action  at  law  will  not  prevent  running  of  limitations  where  the  statute 
expressly  states  that  it  shall  not  run  under  such  circumstances  in  equity  cases. 

Annotation  in  25  L.  R.  A.  564,  particularly  referred  to  in  Mereness  v.  First 
Nat.  Bank,  112  Iowa,  14,  51  L.  R.  A.  411,  footnote  p.  410,  84  Am.  St.  Rep.  318,  83 
N.  W.  410,  holding  running  of  limitations  on  demand  certificate  of  deposit,  not 
interrupted  by  bank's  misrepresentations  in  denial  of  liability. 
Capital    punishment    as    affecting-    life    insurance. 

Cited   in   McCue   v.   Northwestern    Mut.   L.    Ins.   Co.   --   L.R.A. (N.S.)    — ,    93 
C.  C.  A.  71,   167   Fed.  440;   Collins  v.  Metropolitan  L.  Ins.  Co.  232  111.  43,   14 
L.R.A. (N.S.)   359,  122  Am.  St.  Rep.  54,  83  N.  E.  542,  13  Ann.  Cas.  129,— holding 
legal  execution  of  insured  for  crime  does  not  bar  suit  on  life  insurance  policy. 
Construction   of   statutes. 

Cited  in  Barnes  v.  Carter,  120  Ga.  898,  48  S.  E.  387,  holding  where  law  is 
clear  and  explicit  its  consequences  can  only  be  avoided  by  change  in  law  itself 
and  not  by  judicial  construction. 

Cited  in  note  (14  Eng.  Rul.  Cas.  833)   on  rules  for  interpretation  of  statute. 

25  L.  R.  A.  577,  Re  LANAUX,  46  La.  Ann.  1036,  15  So.  708. 
Requisites   of   pledge. 

Cited  in  Cameron  v.  Orleans  &  J.  R.  Co.  108  La.  105,  32  So.  208,  holding  deliv- 
ery of  bills  of  lading  to  members  of  company  purchasing  goods  does  not  consti- 
tute pledge  in  favor  of  bank  advancing  price:  Re  Pleasant  Hill  Lumber  Co.  126 
La.  756,  52  So.  1010,  holding  that  property  to  be  pledged  must  exist  at  time  of 
pledge,  and  while  logs  from  which  lumber  comes  may  be  pledged,  pledging  lumber 
does  not  operate  as  pledge  of  logs;  Burnes  v.  Daviess  County  Bank  &  T.  Co. 
<Burnes  v.  Anderson)  ]35  Ky.  360,  25  L.R.A. (N.S.)  528,  135  Am.  St.  Rep. 
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467,  122  S.  W.  182,  holding  to  be  valid  as  to  creditors  a  pledge  of  property  can 
only  be  created  by  actual  or  symbolical  delivery  of  the  property  to  pledgee. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Harkness,  32  L.  R.  A.  408,  which  holds 
oil  in  tank  effectively  pledged  by  written  order  to  owner's  agent  to  hold  .for 
pledgees. 

Cited  in  note  (25  L.R.A.(N.S.)  526,  527)  on  setting  aside  property  retained 
on  premises,  or  under  control  of  pledgeor  or  mortgagor  as  a  delivery  or  change 
of  possession. 

Distinguished  in  Grand  Ave.  Bank  v.  St.  Louis  Union  Trust  Co.  135  Mo. 
App.  384,  115  S.  W.  1071,  holding  where  property  pledged  was  in  the  custody  of 
a  third  person  a  receipt  from  such  custodian  held  by  pledger  was  not  a  ware- 
house receipt,  a  delivery  of  which  to  pledger  would  be  constructive  delivery  of 
property,  such  third  person  not  being  a  warehouseman,  also  citing  annotation 
on  this  point. 

25  L.  R.  A.  591,  STATE  v.  TAYLOR,  46  La.  Ann.  1332,  49  Am.  St.  Rep.  351,  16 

So.  190. 
Forgery  lay  false  assumption  of  agency. 

Cited  in  note  (31  L.  R.  A.  831)  on  forgery  by  false  assumption  of  authority  in 
Bigning  another's  name  as  agent  for  him. 
Making  of  false   instrument. 

Cited  in  note  (5  L.R.A.  (N.S.)  376)  on  making  of  false  instrument  as  within 
statute  against  the  false  making  of  an  instrument. 

25  L.  R.  A.  598,  Re  FOSS,  102  Cal.  347,  41  Am.  St.  Rep.  182,  36  Pac.  669. 
Surrender   of    fugitive    -without    extradition. 

Cited  in  Greene  v.  United  States,  85  C.  C.  A.  251,  154  Fed.  410,  holding  where 
foreign  government  has  surrendered  fugitive  he  may  be  tried  although  offense  is 
not  within  the  treaty.  /'V;M 

Trial   of   extradited   person   for   other  offense. 

Cited  in  Knox  v.  State,  164  Ind.  235,  108  Am.  St.  Rep.  291,  73  N.  E.  255, 
3  Ann.  Cas.  539,  holding  upon  fugitive's  surrender  to  the  state  demanding  his 
return  from  another  state  he  may  be  tried  in  the  former  state  for  any  other 
offense  than  that  specified  in  the  extradition;  Ex  parte  Fischl,  51  Tex.  Crim. 
Rep.  64,  100  S.  W.  773,  holding  discharge  of  person  surrendered  under  extradition 
proceedings  on  setting  aside  an  indictment  against  him  does  not  prevent  his 
arrest  upon  a  subsequent  complaint  for  same  offense. 

25  L.  R.  A.  598,  WHITING  v.  ADAMS,  66  Vt.  679,  44  Am.  St.  Rep.  875,  30  Atl. 

32. 
Measure  of  damages   for  conversion. 

Cited  in  Anderson  v.  Besser,  131  Mich.  486,  91  N.  W.  737,  holding  in  trover 
for  timber  unlawfully  cut  and  sold  by  defendant,  but  in  good  faith,  measure  of 
damage  is  value  of  logs  at  place  of  sale,  less  cost  of  cutting  and  hauling;  Dart- 
mouth College  v.  International  Paper  Co.  132  Fed.  95,  holding  damages  for  cut- 
ting and  removing  timber  done  in  good  faith  stumpage  value  of  trees  at  time 
cut. 

Cited  in  footnotes  to  Keys  v.  Pittsburg  &  W.  Coal  Co.  41  L.  R.  A.  681,  which 
holds  damages  for  unauthorized  mining  of  coal  by  tenant  in  good  faith  value  of 
coal  in  place;  Keystone  Lumber  Co.  v.  Kolman,  34  L.R.A.  821,  which  requires 
licensee  to  repay  trespasser  enhanced  value  of  timber  before  recovering. 

Cited  in  note  (18  L.R.A. (N.S.)  249)  on  measure  of  damages  for  wrongful 
cutting  or  destruction  of  standing  timber. 
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Vendee's    interest    in    crops    reserved    under    land    contract.. 

Distinguished  in  Joslyn  v.  Taplin,  76  Vt.  425,  57  Atl.  995,  holding  under  a 
contract  for  sale  of  land  providing  that  vendor  "reserves  the  ownership  and 
control  of  all  crops"  grown  upon  the  premises  until  purchase  money  notes  are 
paid  the  vendee  has  neither  an  equity  of  redemption  or  other  attachable  interest 
in  such  crops  while  the  notes  are  unpaid. 

25  L.  R.  A.  602,  DOWNS  v.  HARPER  HOSPITAL,  101  Mich.  555,  45  Am.  St. 

Rep.  427,  60  N.  W.  42. 
Liability   for   negligent   acts  of  employee   or  agent. 

Cited  in  footnote  to  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429,  which  holds 
department  store  estopped  to  deny  responsibility  for  malpractice  of  dentist. 

Cited  in  note  (54  Am.  St.  Rep.  92)   on  acts  of  servant  for  which  master  is  not 
responsible. 
Of  charitable  or  religious   institution. 

Cited  in  Parks  v.  Northwestern  University,  121  111.  App.  518,  holding  uni- 
versity not  liable  to  student  injured  in  chemical  laboratory  by  reason  of  negli- 
gence of  professor;  Farrigan  v.  Pevear,  193  Mass.  152,  7  L.R.A.  (X.S.)  485, 
118  Am.  St.  Rep.  484,  78  X.  E.  855,  8  Ann.  Cas.  1109,  holding  charitable  school 
if  it  uses  reasonable  care  in  selection  of  its  servants  not  liable  for  their  negli- 
gence; Abston  v.  Waldon  Academy,  118  Tenn.  32,  11  L.R.A.  (X.S.)  1181,  102 
S.  W.  351,  holding  charitable  educational  institution  not  liable  for  personal  in- 
juries resulting  from  negligence  of  officers,  agents,  trustees  or  managers;  Fordyce 
v.  Woman's  Christian  Xat.  Library  Asso.  79  Ark.  564,  7  L.R.A. (X.S.)  491,  96 
S.  W.  155,  holding  property  of  a  charitable  educational  association  cannot  be 
sold  under  execution  issued  on  a  judgment  rendered  for  nonfeasance,  misfeasance 
or  malfeasance  of  its  agents  or  trustees;  Woman's  Christian  Xat.  Library  Asso. 
v.  Fordyce,  79  Ark.  539,  7  L.R.A. (X.S.)  499,  86  S.  W.  417,  as  to  liability  of 
charitable  corporations  for  torts  of  servants. 

Cited  in  notes  (7  L.R.A. (X.S.)  482)  on  liability  of  charitable  institutions  for 
negligence;  (139  Am.  St.  Rep.  894,  896,  902,  903)  on  liability  of  charitable  in- 
stitution for  torts  of  servants  and  agents. 

Distinguished    in   Bruce   v.   Central   M.    E.   Church,    147    Mich.   236,    10   L.R.A. 
(X.S.)    76,  110  X.  W.  951,  11  Ann.  Cas.  150,  holding  church  liable  to  employe 
of  a  contractor  engaged  in  decorating  the  church  building,  for  injuries  sustained 
by  reason  of  breaking  of  defective  scaffolding  furnished  by  agents  of  church. 
Of   institutions    for   treatment   of   sick   or   injured. 

Cited  in  Hearns  v.  Waterbury  Hospital,  66  Conn.  121,  31  L.  R.  A.  231,  footnote 
p.  224,  33  Atl.  595.  holding  charitable  hospital  not  liable  for  alleged  negligence 
in  gratuitous  operation  when  it  lias  exercised  due  care  in  selection  of  surgeon; 
Powers  v.  Massachusetts  Homeopathic  Hospital.  47  C.  C.  A.  128,  109  Fed.  300, 
liolding  charitable  hospital  not  liable  to  paying  patient  for  negligent  act  of 
nurse;  Collins  v.  Xew  York  Post  Graduate  Medical  School,  59  App.  Div.  68,  69 
X.  Y.  Supp.  106,  holding  charitable  hospital  not  liable  for  alleged  negligence  in 
•gratuitous  surgical  operation  upon  patient  paying  for  board  and  other  attend- 
ance; McAndrews  v.  Hamilton  County,  105  Tenn.  406,  58  S.  W.  483,  holding 
«ounty  institution  not  liable  for  negligence  of  its  servant  who  tied  its  mule  so 
close  to  railway  that  it  became  frightened,  ran  away  and  caused  injury  com- 
plained of;  Whittaker  v.  St.  Luke's  Hospital,  137  Mo.  App.  120,  117  S.  W.  1189, 
holding  a  charitable  hospital  not  liable  to  employee  for  injuries  received  by  him 
through  negligence  of  managers  of  the  institution;  Powers  v.  Massachusetts 
homoeopathic  Hospital,  65  L.R.A.  377,  47  C.  C.  A.  122,  109  Fed.  300;  Adams  v. 
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University  Hospital,  122  Mo.  App.  686,  99  S.  W.  453, — holding  charitable 
hospital  not  liable  to  patients  for  negligence  of  its  servants  and  fact  that  hos- 
pital accepts  pay  patients  do  not  impose  any  liability;  Noble  v.  Hahnemann 
Hospital,  112  App.  Div.  665,  98  X.  Y.  Supp.  605,  holding  patient  of  charitable 
hospital  cannot  recover  for  negligence  of  driver  of  its  ambulance;  Gable  v. 
Sisters  of  St.  Francis,  227  Pa.  259,  136  Am.  St.  Rep.  879,  75  Atl.  1087,  holding 
charitable  hospital  not  liable  for  negligence  of  nurse;  Barden  v.  Atlantic  Coast 
Line  R.  Co.  152  X.  C.  328,  —  L.R.A.(X.S.)  — ,  67  S.  E.  971,  holding  railway 
company  not  liable  for  negligence  of  carefully  selected  physician  and  surgeon 
operating  its  relief  department. 

Cited  in  footnotes  to  Eighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296,  which  holds 
railroad  company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily 
maintained  for  injured  employees:  Powers  v.  Massachusetts  Homoeopathic  Hos- 
pital, 65  L.R.A.  372,  which  holds  charitable  hospital  not  liable  for  injury  to 
patient  by  negligence  of  carefully  selected  nurse. 

Distinguished  in  Pepke  v.  Grace  Hospital,  130  Mich,  496,  90  X.  W.  278,  hold- 
ing trustees  of  hospital  not  negligent  in  employing  surgeon  upon  recommenda- 
tion of  board  of  twenty-five  physicians;  Brown  v.  La  Soci^te"  Francaise  De  Bien- 
faisance  Mutuelle,  138  Cal.  476,  71  Pac.  516,  holding  society  established  on  basis 
of  mutuality  for  treatment  of  sick  members,  and  for  others  for  compensation,  lia- 
ble to  paying  patient  for  negligence  of  surgeon;  Haggerty  v.  St.  Louis,  K.  &  X. 
W.  R.  Co.  100  Mo.  App.  443,  74  S.  W.  456,  holding  railroad  relief  department  not 
to  be  deemed  charitable  institution  so  as  to  exempt  railroad  from  liability  for 
negligence  in  selecting  physician  to  treat  injured  employee;  Kellogg  v.  Church 
Charity  Foundation,  128  App.  Div.  215,  112  X.  Y.  Supp.  566,  holding  charitable 
hospital  liable  for  negligence  of  driver  of  ambulance  in  running  down  pedestrian; 
Hewett  v.  Woman's  Hospital  Aid  Asso.  73  X.  H.  565,  7  L.R.A. (X.S.)  499,  64 
Atl.  190,  holding  charitable  hospital  liable  for  injuries  resulting  from  a  negligent 
failure  to  warn  its  servant  concerning  dangers  of  the  employment. 

Disapproved  in  Ward  v.   St.  Vincent's  Hospital,  78  App.  Div.  320,   79  X.  Y. 
Supp.  1004,  holding  authority  of  sister  of  charity  in  charge  of  hospital  to  bind 
institution  by  contract  to  furnish  skilled  nurse,  question  for  jury. 
Departments    of    government. 

Cited  in  Lyne  v.  Xational  Home,  170  Fed.  845,  holding  Xational  Home  for 
Disabled  Soldiers  and  Sailors  not  liable  to  action  in  tort  for  negligence  of  its 
officers  and  agents  in  polluting  plaintiff's  spring;  Leavell  v.  Western  Kentucky 
Asylum,  122  Ky.  216,  4  L.R.A. (X.S.)  271,  91  S.  W.  671,  12  Ann.  Cas.  827,  hold- 
ing state  insane  not  liable  for  injuries  inflicted  on  servant  by  lunatic  in  its 
charge. 
Operation  of  hospital  enjoined. 

Cited  in  Deaconess  Home  &  Hospital  v.  Bontjes,  104  111.  App.  492,  restraining 
as  nuisance  operation  of  hospital  built  within  3  feet  of  private  residence. 
What    are    charitable    institutions. 

Cited  in  Cathedral  of  St.  John  the  Evangelist  v.  Denver,  37  Colo.  387,  86  Pac. 
1021,  holding  land  and  building  thereon  donated  to  corporation  organized  and 
used' for  home  for  consumptives  are  exempt  from  taxation  under  statute  exempt- 
ing real  estate  "used  for  strictly  charitable  purposes"  notwithstanding  that  pay- 
ment is  exacted  from  patients  for  actual  necessities  furnished. 

Cited  in  notes  (2  L.R.A.  (N.S.)  556)  on  what  are  charitable  institutions  with- 
in rule  exemption  from  liability  for  negligence;  (29  L.R.A. (X.S.)  193)  on  re- 
quiring payment  from  inmates  as  affecting  right  of  charitable  institution  to 
public  aid  or  exemption  from  taxation. 
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Distinguished  in  Logan  v.  Agricultural  Soc.  156  Mich.  541,  121  N.  W.  485, 
bolding  agricultural  society  not  charitable  institution  so  as  to  exempt  it  from 
liability  for  damages  for  negligence. 

>5  L.  R.  A.  605,  BULLARD  v.  THORPE,  66  Vt,  599,  44  Am.  St.  Rep.  867,  30 

Atl.  36. 
When   prohibition   lies. 

Cited  in  Eastham  v.  Holt,  43  W.  Va.  619,  27  S.  E.  883,  holding  writ  of  prohibi- 
tion will  not  lie  to  stop  proceedings  on  indictment  found  by  one  grand  jury  after 
another  has  refused  bill  and  been  discharged  by  judge;  State  ex  rel.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  v.  Second  Judicial  Dist.  Court,  22  Mont.  232,  56  Pac. 
219,  refusing  writ  of  prohibition  to  arrest  proceedings  in  appointment  of  receiver 
pendente  lite  in  suit  alleging  unlawful  taking  of  ore  of  one  company  to  use  of 
another;  Clark  County  v.  Warner,  116  Ky.  810,  76  S.  W.  828,  holding  pro- 
hibition lies  to  prevent  inferior  tribunal  from  acting  outside  its  jurisdiction. 

Cited  in  notes  (51  L.R.A.  35,  36,  101,  108)  on  superintending  control  and 
supervisory  jurisdiction  of  the  superior  over  the  inferior  or  subordinate  tribunal; 
(111  Am.  St.  Rep.  933,  945)  on  writ  of  prohibition. 

Distinguished  in  Wilkins  v.  Stiles,  75  Vt.  45,  98  Am.  St.  Rep.  804,  52  Atl.  1048, 
holding  writ  will  not  lie  to  restrain  proceedings  on  erroneous  judgment  by  justice 
of  peace  having  jurisdiction. 
Splitting    cause    of    action. 

Cited  in  Parker  v.  Boston  &  M.  R.  Co.  84  Vt.  336,  79  Atl.  865,  holding  that 
motion  for  verdict  on  each  count  should  be  denied  where  all  counts  rely  on 
same  cause  of  action,  as  granting  of  motion  would  be  much  like  splitting  entire 
cause  of  action. 

25  L.  R.  A.  608,  COWHICK  v.  SHINGLE,  5  Wyo.  87,  63  Am.  St.  Rep.  17,  37  Pac. 

689. 
Limitation   of  actions. 

Followed  in  Bergman  v.  Ely,  66  Fed.  41,  13  C.  C.  A.  321,  27  U.  S.  App.  650, 
holding  payment  by  one  of  joint  makers  of  note  does  not  prevent  running  of  stat- 
ute against  others. 

Cited  in  Oleson  v.  Wilson,  20  Mont.  550,  63  Am.  St.  Rep.  639,  52  Pac.  372.  and 
First  Nat.  Bank  v.  Bullard,  20  Mont.  122,  49  Pac.  658,  holding  part  payment  on 
past-due  note  by  one  joint  maker  does  not  stop  running  of  statute  of  limitations 
as  to  other  maker;  Stubblefield  v.  McAuliff,  20  Wash.  446,  55  Pac.  637,  holding 
part  payment  by  maker  of  note,  secured  by  mortgage  upon  property  held  in  com- 
mon with  wife,  does  not  prevent  running  of  statute  as  to  wife's  interest; 
Monidah  Trust  v.  Kemper,  44  Mont.  6,  118  Pac.  811,  Ann.  Cas.  1912  D,  1326, 
holding  that  part  payment  on  note  by  one  joint  debtor,  will  not  suspend  running 
of  statute  of  limitations  as  to  his  joint  obligors-.  Union  Stockyards  Xat.  Bank 
v.  Maika,  16  Wyo.  148,  125  Am.  St.  Rep.  1032,  92  Pac.  619,  14  Ann.  Cas.  977, 
holding  an  involuntary  part  payment  does  not  have  the  effect  of  arresting  the 
running  of  the  statute  of  limitations  upon  a  demand  founded  on  contract;  Co- 
lumbia Sav.  &  L.  Asso.  v.  Clause.  13  Wyo.  173,  78  Pac.  708,  holding  where  it 
appears  on  the  face  of  the  petition  that  statute  of  limitations  has  run  against 
a  claim  the  objection  may  be  taken  by  demurrer. 

Cited  in  note  (65  Am.  St.  Rep.  685,  686,  689)  on  part  payment  or  acknowledg- 
ment of  barred  claim  by  persons  jointly  liable. 

Distinguished  in  Sheak  v.  Wilbur,  48  Or.  377,  86  Pac.  375,  11  Ann.  Cas.  58, 
holding  under  statute  a  part  payment  on  an  existing  obligation  by  trustee  in 
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bankruptcy  of  one  obligor  extends  the   life  of  the  obligation  as  to  all  the  ob- 
ligors. 
"When   decision  of  state  court   not  binding   on   Federal  court. 

Cited  in  Hale  v.  Wharton,  73  Fed.  749,  holding  service  of  process  on  person, 
exempt  from  service  at  time,  invalid,  notwithstanding  contrary  ruling  of  state 
court;  Marks  v.  Uinta  County,  11  Wyo.  493,  72  Pac.  894,  holding  statute  of  lim- 
itations not  available  on  demurrer,  unless  petition  showfe  affirmatively  statutory 
period  had  elapsed  before  commencement  of  suit. 
"Common  law." 

Cited  in  Johnson  v.  Union  P.  Coal  Co.  28  Utah,  57,  67  L.R.A.  511,  76  Pac. 
1089,  holding  phrase  "common  law  of  England"  used  in  statute,  does  not  include 
judicial  decisions  of  England  rendered  subsequent  to  July  4th,  1776. 

25  L.  R.  A.  613,  BARXARD  v.  TAGGART,  66  N.  H.  362,  29  Atl.  1027. 
Effect   of   award    liy    arbitrators. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  132,  51  Atl.  651,  holding  award  of  arbi- 
trators binds  parties  to  proceedings  and  persons  claiming  under  them. 
When  vacancy  occurs  in  public  office. 

Cited  in  Nome  v.  Rice,  '3  Alaska,  C05,  holding  resignation  of  officer  implies 
an  expression  of  intention  in  some  form  of  his  intention  to  surrender,  renounce, 
or  relinquish  his  office,  and  an  acceptance  by  competent  and  lawful  authority; 
Watkins  v.  Mooney,  114  Ky.  656,  71  S.  W.  622,  holding  word  "absence"  in  stat- 
ute authorizing  president  of  board  of  aldermen  to  act  in  absence  of  mayor  is  not 
merely  physical  absence  of  mayor  from  city  but  such  an  absence  as  renders  him 
incapable  for  time  being  of  performing  the  act  which  may  be  in  question. 

Cited  in  footnotes  to  Ijams  v.  Duvall,  36  L.  R.  A.  127,  which  holds  vacancy  not 
created  by  decision  in  contested  election  case  that  judge  commissioned  was  not 
elected  and  order  for  new  election;  State  ex  rel.  Sadler  v.  La  Grave,  35  L.  R.  A. 
233,  which  sustains  right  of  lieutenant  governor  to  governor's  salary  while  acting 
as  governor  after  governor's  death;  People  ex  rel.  Lynch  v.  Budd,  34  L.  R.  A. 
46,  which  denies  right  of  election  to  fill  vacancy  in  office  of  lieutenant  governor; 
State,  Clifford,  Prosecutor,  v.  Heller,  57  L.  R.  A.  312,  which  denies  right  of  presi- 
dent of  senate  to  act,  after  resignation,  as  governor  in  place  of  governor  resign- 
ing office. 
Jurisdiction  in  mandamus. 

Cited  in  Nome  v.  Rice,  3  Alaska,  608,  holding  that  incorporated  town  may  by 
mandamus  compel  member  of  common  council  to  attend  and  perform  duties; 
Lauritsen  v.  Seward,  99  Minn.  323,  109  N.'  W.  404,  holding  under  constitution 
mandamus  could  not  issue  except  in  proceeding  where  it  would  issue  at  com- 
mon law. 

Cited  in  notes  (58  L.R.A.  834-836,  862,  867)  on  original  jurisdiction  of  court 
of  last  resort  in  mandamus  case;  (98  Am.  St.  Rep.  874)  on  mandamus  as  proper 
remedy  against  public  officers;  (16  Eng.  Rul.  Cas.  786)  on  right  to  mandamus 
against  a  public  officer. 

25  L.  R.  A.  618,  GREGORY  v.  LEE,  64  Conn.  407,  30  Atl.  53. 
Minor's   contracts. 

Cited  in  Ennis  v.  Beers,  84  Conn.  613,  80  Atl.  772,  holding  that  attorney  is 
not  entitled  to  recover  any  sum  stipulated  in  agreement  with  minor  but  only 
reasonable  value  of  services;  Mauldin  v.  Southern  Shorthand  &  Business  Univ. 
3  Ga.  App.  802,  60  S.  E.  358;  Wallin  v.  Highland  Park  Co.  127  Iowa,  133,  102 
N.  W.  839;  Calahan  v.  Bessemer  &  L.  E.  R.  Co.  17  Pa.  Dist.  R.  133;  Jones  v. 
L.R.A.  Au.  Vol.  III.— 89. 
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Valentines'  School  of  Telegraphy,  122  Wis.  320,  99  X.  W.  1043,— holding  an  in- 
fant is  bound  by  implied  contract  to  pay  for  necessaries  furnished  him  but  is 
not  liable  upon  an  executory  contract  to  furnish  them  nor  upon  an  express 
contract. 

Cited  in  footnotes  to  Peacock  v.  Linton,  53  L.  R.  A.  192,  which  denies  father's 
liability  for  tutoring  of  minor  son  during  vacation,  without  his  knowledge;  Good- 
man v.  Alexander,  55  L.  R.  A.  781,  which  authorizes  recovery  against  infant  for 
food  and  lodging  without  alleging  that  defendant  an  orphan. 
Recission  of  contracts. 

Cited  in  Coburn  v.  Raymond,  76  Conn.  492,  100  Am.  St.  Rep.  1000,  57  Atl. 
116,  holding  court  of  equity  will  not  set  aside  deed  of  incompetent  persons  wher* 
grantee  has  acted  in  good  faith  unless  consideration  can  be  refunded. 

Cited  in  note  (42  L.  ed.  U.  S.  327)  on  right  of  infants  to  disaffirm  contract 
without  restoring  consideration. 

25  L.  R.  A.  621,  SIOUX  FALLS  v.  KIRBY,  6  S.  D.  62,  60  X.  VV.  156. 
When  action  on  city  ordinance  civil. 

Cited  in  Lead  v.  Klatt,  11  S.  D.  Ill,  75  N.  W.  896,  holding  trial  in  police  court 
for  violating  health  ordinance  not  criminal  action  making  rules  of  criminal  plead- 
ing applicable;  Lead  v.  Klatt,  13  S.  D.  143.  82  X.  W.  391,  denying  arrest  of  judg- 
ment in  action  in  police  court  for  failure  to  demur  to  complaint  charging  viola- 
tion of  ordinance;  Madison  v.  Homer,  15  S.  D.  360,  89  N.  \V.  474,  vacating  writ 
of  error  from  judgment  in  action  in  police  court  for  violation  of  ordinance,  since 
appeal  is  proper  way  to  review  civil  action. 

Cited    in   note    (4   L.R.A. (X.S.)    782)    on   character   of   proceeding   for    viola- 
tion of  ordinance  as  civil  or  criminal. 
Validity   of   ordinance   affecting   erection   of   liuild  iiii;*. 

Cited  in  Richmond  v.  Model  Steam  Laundry,  111  Va.  761,  69  S.  E.  932,  hold- 
ing that  ordinance  requiring  permit  from  council  for  erection  of  furnaces  which 
prescribes  no  fixed  rules  for  conduct  of  business,  but  gives  arbitrary  power  to 
council  is  void;  State  ex  rel.  Omaha  Gas.  Co.  v.  Withnell,  78  Xeb.  38,  8  L.R.A. 
(X.S.)  982,  126  Am.  St.  Rep.  586,  110  X.  W.  680,  holding  city  ordinance  provid- 
ing that  it  shall  be  unlawful  to  erect  a  gas  tank  without  written  consent  of 
owners  of  all  the  property  within  a  radius  of  1000  feet,  void. 

Cited  in  footnote  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthor- 
ized, ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  con- 
forming in  size,  appearance,  etc.,  to  existing  buildings. 

Cited  in  notes  (13  L.R.A.  (X.S.)  738)  on  power  of  municipality  to  require 
building  permit:  (93  Am.  St.  Rep.  407)  on  constitutionality  of  building  regu- 
lations. 

Distinguished  in  Fischer  v.  St.  Louis,  194  U.  S.  372,  48  L.  ed.   1024,  24  Sup. 
Ct.  Rep.  673,  sustaining  validity  of  ordinance  prohibiting  erection  of  dairy  or  cow 
stable  within  city  limits  without  permission  of  municipal  assembly. 
Delegation    of    power. 

Cited  in  Schaake  v.  Dolley,  85  Kan.  610,  37  L.R.A.  (X.S.)  883,  118  Pac.  80, 
holding  that  statute  providing  that  charter  board  shall  refuse  bank  charter  if, 
upon  examination  it  shall  determine  that  public  necessity  does  not  require 
existence  of  such  bank,  is  valid  exercise  of  police  power. 

Cited  in  note  (1  L.R.A. (X.S.)  942)  on  validity  of  ordinance  vesting  in  of- 
ficer's discretion  as  to  subject-matter. 

Disapproved  in  Xew  York  ex  rel.  Lieberman  T.  Van  De  Carr,  199  U.  S.  561, 
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50  L.  ed.  310,  26  Sup.  Ct.  Rep.  144,  holding  ordinance  requiring  permit  of  board 
of  health  before  one  may  sell  milk,  valid. 
Ultra   vires  acts  of  municipal   officer*. 

Cited  in  Wilson  v.  Mitchell,  37  S.  D.  520,  65  L.R.A.  160,  106  Am.  St.  Rep. 
784,  97  N.  W.  741,  holding  city  having  no  power  to  connect  its  waterworks  with 
artesian  well  of  plaintiff  without  his  consent  the  acts  of  city  officers  in  doing 
so  did  not  make  city  liable  for  water  so  appropriated. 

25  L.  R.  A.  625,  PHELPS  v.  PHELPS,  143  N.  Y.  197,  62  N.  Y.  S.  R,  156,  38  N. 

E.  280. 
Married    woman's   rig-lit    in    huntmnd's    realty. 

Cited  in  Nichols  v.  Park.  78  App.  Div.  97,  79  N.  Y.  Supp.  547,  denying  right  of 
dower  in  property  purchased  by  husband,  but  which  he  caused  to  be  conveyed  to 
brother;  Poillon  v.  Poillon,  90  App.  Div.  75,  85  N.  Y.  Supp.  689,  holding  wife 
without  inchoate  right  of  dower  in  real  estate  held  by  corporation,  in  which  hus- 
band holds  practically  all  the  stock. 

Cited  in  footnotes  to  Walker  v.  Walker,  27  L.  R.  A.  799,  which  holds  fraudu- 
lent, transfer  of  corporate  stock  to  defeat  wife's  distributive  share;  Smith  v. 
Smith,  34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  before  death,  of  deed 
of  all  realty  made  years  before,  fraudulent  as  to  wife;  Stroup  v.  Stroup,  27  L.  R. 
A.  523,  which  holds  dower  right  attaches  to  land  paid  for  by  husband  but  con- 
veyed by  invalid  trust  to  another  for  his  benefit. 

Distinguished  in  Starbuck  v.  Starbuck,  62  App.  Div.  450,  71  N.  Y.  Supp.  104, 
holding  divorce  procured  by  wife  in  one  state  for  cruelty  does  not  deprive  her  of 
dower  in  real  estate  in  another  state,  where  absolute  divorce  only  granted  for 
adultery,  though  property  in  name  of  third  party  under  naked  trust;  Brownell 
v.  Briggs,  173  Mass.  532,  54  N.  E.  251,  holding  void,  conveyance  of  husband  to 
third  party  without  consideration  for  purpose  of  cutting  off  dower  of  wife  from 
whom  he  had  been  separated. 

Disapproved  in  Redmond  v.  Redmond,  112  Ky.  766,  66  S.  W.  745,  holding 
widow  entitled  to  dower  in  land  conveyed  by  husband  before  his  decease  to  son 
for  purpose  of  defeating  dower  right. 

25  L.  R.  A.  627,  HEIXLEIN  v.  IMPERIAL  L.  INS.  CO.  101  Mich.  250,  45  Am. 

St.  Rep.  409,  59  N.  W.  615. 
Insnrable  interest. 

Cited  in  Ashford  v.  Metropolitan  L.  Ins.  Co.  80  Mo.  App.  642,  holding  policy 
valid  which  is  procured  by  insured  on  his  own  life  for  benefit  of  one  who  has  no 
insurable  interest;  Clement  v.  New  York  L.  Ins.  Co.  101  Tenn.  36,  42  L.  R.  A.  251, 
70  Am.  St.  Rep.  650,  46  S.  W.  561,  holding  policy  issued  to  assured  payable  to  his 
executors,  but  under  agreement  with  others  having  no  insurable  interest,  to  pay 
premiums,  a  wagering  contract;  Taylor  v.  Travelers'  Ins.  Co.  15  Tex.  Civ.  App. 
255,  39  S.  W.  185,  holding  woman  lias  insurable  interest  in  life  of  fiance;  Foster 
v.  Preferred  Acci.  Ins.  Co.  125  Fed.  539,  holding  in  suit  on  policy  taken  by  in- 
sured on  own  life,  in  which  "friend"  named  as  beneficiary,  insurer  cannot  set  up 
beneficiary's  want  of  insurable  interst:  Rupp  v.  Western  Life  Indemnity  Co. 
138  Kv.  21,  29  L.R.A.(N.S.)  676,  127  S.  W.  490,  holding  that  one  may  insure 
his  own  life  for  benefit  of  another  having  no  insurable  interest  therein  where  he 
pays  premium  himself-.  Russell  v.  Grigsby.  94  C.  C.  A.  61.  168  Fed.  588,  holding 
where  insured  made  an  assignment  of  policy  to  one  having  no  insurable  inter-st 
the  insurer  was  still  liable  to  those  originally  named  as  beneficiaries:  Hess  v. 
Se-enfelter.  127  Ky.  351.  14  L.R.AJN.S.)  1174,  128  Am.  St.  Rep.  343,  105  S. 
W*  476-  New  York  L.  Ins.  Co.  v.  Neal,  114  La.  661,  38  So.  485,— holding 
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policy  valid  which  is  procured  by  insured  on  his  own  life  for  benefit  of  one  hav- 
ing no  insurable  interest. 

Annotation  cited  in  Deal  v.  Hainley,  135  Mo.  App.  516,  118  S.  W.  1,  as  to 
validity  of  insurance  taken  out  by  insurer  on  his  own  life  in  favor  of  one  having 
no  insurable  interest. 

Cited  in  footnotes  to  Union  Fraternal  League  v.  Walton,  46  L.  R,  A.  424,  which 
sustains  right  to  take  insurance  on  own  life  making  policy  payable  to  one  with- 
out insurable  interest;  Exchange  Bank  v.  Loh,  44  L.  R.  A.  372.  which  holds  cred- 
itor's insurable  interest  limited  to  amount  of  indebtedness;  Adams  v.  Reed,  35 
L.  R.  A.  692,  which  holds  woman  has  insurable  interest  in  life  of  son-in-law. 

Cited  in  notes  (54  L.R.A.  229)  on  insurable  interest  in  life  of  parent  or  child 
or  other  relative  by  blood;  (16  L.R.A. (X.S.)  555,  557)  on  designation,  as  bene- 
ficiary of  insurance,  of  one  without  insurable  interest,  as  affected  by  public 
policy;  (16  L.R.A.  (N.S.)  1021)  on  insurance  on  life  of  officer  for  benefit  of 
corporation;  (128  Am.  St.  Rep.  311)  on  life  insurance  in  favor  of  persons 
having  no  insurable  interest;  (13  Eng.  Rul.  Cas.  397)  on  insurable  interest  in 
life. 
Forfeiture  of  policy. 

Cited  in  Supreme  Council,  C.  B.  L.  v.  Grove,  —  Ind.  — ,  36  L.R.A.(N.S.)  921, 
96  N.  E.  159,  holding  that  fraternal  society  which  for  years  gave  notice  of  time 
assessments  were  payable,  waives  right  to  forfeit  certificate  for  nonpayment  by 
failing  to  give  notice;  Kavanaugh  v.  Security  Trust  &  L.  Ins.  Co.  117  Tenn. 
42,  7  L.R.A.(NJS.)  259,  96  S.  \\.  499,  10  Ann.  Cas.  680,  holding  forfeiture  for 
nonpayment  of  premium  will  not  be  enforced  where  insurer  does  not  give  notice 
in  accordance  with  its  custom  where  its  custom  has  been  so  uniform  and  so  long 
continued  as  to  induce  insurer  to  believe  that  forfeiture  will  not  be  insisted  upon 
without  notice. 

Cited  in  footnotes  to  Johnson  v.  New  York  L.  Ins.  Co.  50  L.  R.  A.  99,  which 
holds  necessity  of  giving  notice  before  forfeiting  policy  for  nonpayment  of  pre- 
mium dispensed  with  by  converting  life  policy  into  nonforfeitable  policy  for  fixed 
term  of  years;  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A.  233, 
which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after  default 
without  notice  of  any  condition  affixed;  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R.  A. 
127,  which  requires  notice  of  accrual  of  premium  before  forfeiting  policy  for  non- 
payment. 
Equitable  jurisdiction  of  -nit  for  fraud. 

Cited  in  footnotes  to  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  566, 
which  holds  suit  for  cancelation  of  receipt  renewing  lapsed  life  policy  obtained 
by  fraud  within  jurisdiction  of  equity;  Titus  v.  Rochester  German  Ins.  Co.  28  L. 
R.  A.  478,  which  holds  fraudulent  representations  inducing  compromise  through 
mistake  as  to  legal  rights  ground  for  relief. 
Tender  of  premium. 

Cited  in  Hicks  v.  Northwestern  Aid  Asso.  117  Tenn.  218,  96  S.  W.  962,  holding 
tender  of  premium  according  to  contract  rate  is  unnecessary  where  an  illegally 
increased  rate  is  insisted  on. 

25  L.  R,  A.  632,  STATE  v.  HAMLIN,  86  Me.  495,  41  Am.  St.  Rep.  569,  30  AtL 

76. 
Validity  of  inheritance  tax   laws   in  general. 

Cited  in  Knowlton  v.  Moore,  9  Pa.  Dist.  R.  308;  Re  Inheritance  Tax,  23  Colo. 
493,  48  Pac.  535;  Re  Wilmerding,  117  Cal.  284,  49  Pac.  181;  Knowlton  v.  Moore, 
178  U.  S.  55,  44  L.  ed.  975,  20  Sup.  Ct.  Rep.  747, — holding  Congress  can  levy 
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succession  tax;  State  v.  Alston,  94  Tenn.  C81,  28  L.  R.  A.  180,  30  S.  W.  750, 
holding  right  to  tax  inheritance  is  reasonable  since  right  of  inheritance  depends 
on  statute;  Black  v.  State,  113  Wis.  216,  90  Am.  St.  Rep.  853,  89  N.  W.  522, 
holding  reasonable  succession  taxes  unobjectionable  if  Constitution  not  violated; 
State  ex  rel.  Fath  v.  Henderson,  160  Mo.  216,  60  S.  W.  1093,  holding  succession 
tax  as  to  collateral  kindred,  and  exempting  lineal  descendants,  not  unlawful  and 
arbitrary  classification;  Re  Stixrud,  58  Wash.  350,  33  L.R.A. (N.S.)  637,  109 
Pac.  343,  Ann.  Cas.  1912  A,  850,  to  the  point  that  inheritance  tax  on  property 
to  be  received  by  alien  is  not  tax  on  property  but  upon  privilege  of  receiving 
it. 

Cited  in  footnotes  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession 
tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax;  Minot  v.  Win- 
throp,  26  L.  R.  A.  259,  which  upholds  reasonable,  succession  tax  on  transmission 
of  decedents'  property. 

Cited  in  notes  (62  Am.  St.  Rep.  454)  on  situs  of  personal  property  for  pur- 
poses of  inheritance  taxation;  (127  Am.  St.  Rep.  1037,  1045,  1048,  1051)  on 
inheritance  taxation;  (33  L.R.A. (N.S.)  609)  on  nature  of  inheritance  tax; 
(33  L.R.A. (N.S.)  594,  597,  599,  602;  23  Eng.  Rul.  Caa.  106)  on  validity  of 
inheritance  taxes. 
Validity  of  tax  as  respects  uniformity. 

Approved  in  State  ex  rel.  Fath  v.  Henderson,  160  Mo.  218,  60  S.  W.  1093,  hold- 
ing uniformity  is  satisfied  when  tax  uniform  as  to  entire  class  affected. 

Cited  in  State  ex  rel.  Garth  v.  Switzler,  143  Mo.  333,  40  L.  R.  A.  290,  footnote 
p.  280,  65  Am.  St.  Rep.  653,  45  S.  W.  245,  holding  succession  tax  invalid  because 
classification  not  uniform;  State  v.  Alston,  94  Tenn.  683,  28  L.  R.  A.  180,  foot- 
note p.  178,  30  S.  W.  750,  holding  inheritance  tax  act  not  invalid  because  of  dis- 
crimination between  direct  descendants  and  collateral  kindred  and  strangers; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  288,  42  L.  ed.  1041,  18  Sup.  Ct. 
Rep.  594,  sustaining  collateral  inheritance  tax  act  which  operates  uniformly  on 
all  persons  in  same  degree  of  relationship;  State  v.  Clark,  30  Wash.  446,  71  Pac. 
20,  holding  statute  imposing  proportional  inheritance  tax  not  violation  of  consti- 
tutional provision  requiring  uniformity  of  taxation;  Dixon  v.  Ricketts,  26  Utah, 
218,  72  Pac.  947,  holding  inheritance  tax  upon  all  estates  of  decedents  above 
$10,000,  after  payment  of  debts,  not  unconstitutional  for  want  of  uniformity. 

Cited  in  footnotes  to  Drew  v.  Tifft,  47  L.  R.  A.  525,  which  requires  uniformity 
and  equal  application  in  exemption  from  inheritance  tax;  State  ex  rel.  Gels- 
thorpe  v.  Furnell,  39  L.  R.  A.  170,  which  sustains  exemption  from  succession  tax 
of  estate  less  than  $7,500;  Billings  v.  People,  59  L.  R.  A.  807,  which  sustains 
transfer  tax  on  lineal  descendants  to  whom  life  estate  given  with  remainder  to 
lineal  descendants,  but  exempting  lineal  descendants  taking  fee;  State  ex  rel. 
Schwartz  v.  Ferris,  30  L.  R.  A.  218,  which  holds  void  for  lack  of  uniformity  ex- 
empting estates  less  than  $20,000  in  value. 

Cited  in  notes  (60  L.R.A.  340)  on  power  of  legislature  to  classify  taxpayers; 
(6  L.R.A.  (N.S.)  736)  on  classification  for  purposes  of  succession  tax  on  basis 

of  amount. 

Distinguished  in  Herriott  v.  Bacon,  110  Iowa,  346,  81  N.  W.  701,  holding  col- 
lateral heir  not  exempt  from  inheritance  tax  to  extent  of  $1,000. 
Upon    what    tax    is    imposed. 

Cited  in  Gelsthorpe  v.  Furnell,  20  Mont.  304,  39  L.  R.  A.  173,  51  Pac.  267,  and 
Union  Trust  Co.  v.  Wayne  Probate  Judge,  125  Mich.  492,  84  N.  W.  1101,  holding 
succession  tax  imposed  on  privilege  to  inherit,  and  not  on  g^<W*"£ 
Russell  76  N.  J.  L.  35,  69  Atl.  476;  Re  Macky,  46  Colo.  82,  23  L.R.A. (N.S.) 
12] 2,  102  Pac.  1075,— holding  same;  People  v.  Koenig,  37  Colo.  289,  85  Pac. 
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1129,  11  Ann.  Cas.  140,  holding  inheritance  tax  a  special  tax  and  not  a  general 
tax  directly  on  property;  Booth  v.  Com.  130  Ky.  100,  33  L.R.A.  (X.S.)  603,  113 
S.  W.  61,  holding  an  inheritance  tax  not  "tax  on  property"  within  meaning  of 
constitution  requiring  uniformity  and  equality;  Atty.  Gen.  v.  Lovitt,  35  X.  S. 
229,  holding  provincial  debentures  exempt  from  taxation  subject  to  payment  of 
succession  duty. 

Cited  in  note  (9  L.R.A. (X.S.)-  123)  on  nature  of  right  to  take  by  will  or  in- 
heritance. 

Distinguished  in  Eidman  v.  Martinez,  184  U.  S.  591,  46  L.  ed.  704,  22  Sup.  Ct. 
Rep.  515,  holding  United  States  inheritance  tax  law  does  not  apply  to  property 
passing  either  by  will  executed  in  foreign  country  or  by  intestate  laws  of  that 
country. 

25  L.  R.  A.  637,  FORWARD  v.  COXTIXEXTAL  INS.  CO.  142  N.  Y.  382,  59  X. 

Y.  S.  R.  777,  37  X.  E.  615. 
Insurance;    waiver    of    conditions    in    policy. 

Cited  in  Thebaud  v.  Great  Western  Ins.  Co.  155  N.  Y.  522,  50  N.  E.  284,  hold- 
ing implied  seaworthiness  of  insured  vessel  waived  where  company  knew  that 
fact  on  issuing  policy;  Stewart  v.  Union  Mut.  L.  Ins.  Co.  155  X.  Y.  269,  42  L. 
R.  A.  152,  49  X..E.  876,  holding  forfeiture  of  policy  for  nonpayment  of  premium 
may  be  waived  by  general  manager  of  foreign  corporation  extending  time  of  pay- 
ment of  premium  note;  McElwain  v.  Metropolitan  L.  Ins.  Co.  50  App.  Div.  66, 
63  N.  Y.  Supp.  293,  denying  recovery  of  amount  of  premiums  paid  on  irregularly 
issued  life  policy,  the  irregularity  of  which  had  been  waived;  Roblee  v.  Masonic 
Life  Asso.  38  Misc.  482,  77  XT.  Y.  Supp.  1098,  forfeiting  policy  issued  to  appli- 
cant after  his  death  Avhen  application  required  policy  to  be  delivered  to  him  in 
life;  Stage  v.  Home  Ins.  Co.  76  App.  Div.  511,  78  X.  Y.  Supp.  555,  and  Lewis  v. 
Guardian  Fire  &  Life  Assur.  Co.  93  App.  Div.  160,  87  X.  Y.  Supp.  525,  holding 
provision  in  policy  against  other  insurance  may  be  waived  by  local  agent  receiv- 
ing application  for  insurance;  Equitable  Trust  Co.  v.  Xewman,  69  Misc.  501,  127 
X.  Y.  Supp.  243,  holding  that  delivery  of  life  insurance  policy  by  agent,  without 
payment  of  premium  operates  as  waiver  of  clause  providing  that  policy  should 
not  be  binding  until  premium  was  paid;  Farmers'  Feed  Co.  v.  Insurance  Co.  of 
X.  A.  162  Fed.  383,  sustaining  recovery  on  policy  on  unseaworthy  vessel  where 
insurer  had  knowledge  of  its  condition  at  time  policy  was  issued;  X'ew  York 
Mut.  Sav.  &  L.  Asso.  v.  Westchester  F.  Ins.  Co.  110  App.  Div.  766,  97  X.  Y.  Supp. 
436,  holding  insurer  liable  on  policy  on  unoccupied  building  where  agent  knew 
it  was  unoccupied  at  time  policy  issued,  though  it  contained  provision  that  it 
should  be  avoided  if  building  became  vacant. 

Cited  in  notes  (13  L.R.A. (X.S.)  847)  on  effect  of  nonwaiver  agreement  on 
conditions  existing  at  inception  of  policy;  (107  Am.  St.  Rep.  107,  122,  139) 
on  waiver  of  provisions  of  nonwaiver  or  written  waiver  of  conditions  and  for- 
feitures in  policies. 

Distinguished  in  Roblee  v.  Masonic  L.  Asso.  38  Misc.  482,  77  N.  Y.  Supp.  1098, 
holding  rule  that  general  agent  of  insurance  company  may  waive  conditional 
clauses  in  policy,  not  applicable  to  membership  in  benefit  association  where  in- 
sured died  before  issue  of  certificate:  Parsons  v.  Lane  (Re  Miller's  &  Mfrs.  Ins. 
Co.)  97  Minn.  107,  4  L.R.A. (X.S.)  236,  106  X.  W.  485,  7  Ann.  Cas.  1144,  hold- 
ing condition  as  to  ownership  not  waived  by  issuing  policy  without  inquiry, 
where  insurer  or  its  agent  had  no  knowledge  of  a  breach  existing  at  time  policy 
was  issued. 
"When  forfeiture  effected  by  -want  of  ownership. 

Cited  in  Xeafie  v.  Woodcock,  15  App.  Div.  621,  44  N.  Y.  Supp.  768,  holding  un 
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delivered  chattel  mortgage  on  insured  property  has  no  legal  inception  to  work 
forfeiture;  Wood  v.  American  F.  Ins.  Co.  149  N.  Y.  386,  52  Am.  St.  Rep.  733,  44 
N.  E.  80,  holding  sale  under  execution  does  not  work  forfeiture  of  policy  for 
breach  of  condition  of  change  of  ownership;  Franklin  Ins.  Co.  v.  Feist,  31  Ind. 
App.  396,  68  N.  E.  188,  holding  recorded  deed  not  otherwise  delivered,  and  in- 
tended to  take  effect  only  upon  death  of  grantor,  who  remained  in  possession,  not 
breach  of  condition  of  sole  ownership  of  assured. 

Cited  in  footnotes  to  Arkansas  F.  Ins.  Co.  v.  Wilson,  48  L.  R.  A.  510,  which 
holds  policy  not  affected  by  mere  agreement  to  buy  premises,  definite  only  as  to 
price;  Farmers'  &  M.  Ins.  Co.  v.  Jensen,  44  L.  R.  A.  861,  which  holds  policy  void 
by  conveyance  to  wife  of  insured  through  third  person. 

Cited  in  note  (3  L.R.A.  (N.S.)  107)  on  contract  to  convey  as  breach  of  condi- 
tion in  insurance  policy  against  change  in  title  or  interest. 

Distinguished  in  Rosenstein  v.  Traders'  Ins.  Co.  79  App.  Div.  483,  79  N.  Y. 
Supp.  736,  holding    deed    by  insured    to  son,    to    hinder    judgment    creditor,  is 
"change  of  title"  avoiding  policy. 
Effect    of    notice    to    a&ent. 

Cited  in  Robbins  v.  Springfield  F.  &  M.  Ins.  Co.  149  N.  Y.  484,  44  N.  E.  159, 
holding  insurance  company  barred  from  claiming  policy  void  because  of  incum- 
brance,  where  its  agent  was  informed  of  its  existence  upon  issuance  of  policy; 
Weber  v.  Germania  F.  Ins.  Co.  16  App.  Div.  600,  44  N.  Y.  Supp.  976,  holding 
notice  to  agent,  when  negotiating  insurance,  of  unpaid  property  on  instalment 
plan  notice  to  company;  McGuire  v.  Hartford  F.  Ins.  Co.  7  App.  Div.  584,  40  N. 
Y.  Supp.  300,  holding  company  estopped  to  deny  liability  under  policy  fssued  to 
illiterate  man  by  agent,  with  authority,  on  unfulfilled  promise  to  indorse  waiver 
of  condition  as  to  chattel  mortgage;  Georgia  Home  Ins.  Co.  v.  Goode,  95  Va.  756, 
30  S.  E.  366,  sustaining  estoppel  on  company  whose  soliciting  agent,  informed  of 
lien,  stated  it  to  be  too  small  to  be  noted,  and  dictated  in  application  that  there 
was  no  encumbrance;  Strause  v.  Palatine  Ins.  Co.  128  N.  C.  65,  38  S.  E.  256, 
holding  company  estopped  to  set  up  want  of  "unconditional  ownership"  by  knowl- 
edge of  soliciting  agent  that  goods  bought  on  credit;  Ames  v.  Manhattan  L.  Ins. 
Co.  40  App.  Div.  467,  58  N.  Y.  Supp.  244,  holding  knowledge  by  company's  agent 
when  he  delivered  policy  and  accepted  premium,  of  bad  health  of  insured,  waived 
condition  as  to  issuing  policy  only  "during  good  health"  of  insured;  Koenig  v. 
United  L.  Ins.  Asso.  16  Misc.  534,  38  N.  Y.  Supp.  506,  holding  life  policy  not  vi- 
tiated by  false  statement  as  to  refusal  by  other  insurers,  when  knowledge  brought 
home  to  company  through  its  medical  examiner;  Will  v.  Postal  Teleg.  Cable  Co. 
3  App.  Div.  26,  37  N.  Y.  Supp.  933,  holding  messenger  boy  asking,  waiting  for, 
and  receiving  telegram  in  answer  to  another,  agent  of  company,  and  not  of 
sender;  Wisotzkey  v.  Niagara  F.  Ins.  Co.  112  App.  Div.  602,  98  N.  Y.  Supp.  760, 
holding  insurer  bound  by  knowledge  of  agent  as  to  ownership  of  property  in- 
sured, though  policy  contained  provision  that  agent  could  not  waive  conditions 
otherwise  than  by  writing  on  policy;  Welch  v.  Fire  Asso.  of  Philadelphia,  120 
Wis.  469,  98  N.  W.  227,  holding  insurer  estopped  to  set  up  as  defense  to  liability 
on  policy,  facts  which  were  known  to  its  agent  at  time  policy  was  issued;  Ger- 
man-American Ins.  Co.  v.  Yeagley,  163  Ind.  661,  71  N.  E.  897,  2  Ann.  Cas.  275, 
on  same  point;  Dimick  v.  Metropolitan  L.  Ins.  Co.  69  N.  J.  L.  403,  62  Atl. 
774,  55  Atl.  291,  on  effect  of  knowledge  by  agent  where  insured  had  knowledge  of 
limitation  upon  agent's  authority. 

Distinguished  in  Traders  Ins.  Co.  v.  Cassell,  24  Ind.  App.  242,  56  N.  E.  259, 
holding  policy  void  because  of  chattel  mortgage  though  known  to  local  agent,  but 
concealed  from  adjuster;  Gray  v.  Germania  F.  Ins.  Co.  155  N.  Y.  184,  49  N.  E. 
675,  holding  knowledge  of  insurance  company's  agents  of  intention  to  procure 
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other  insurance  after  valid  policy  issued  not  waiver  of  condition  in  policy  as  to 
other  insurance;  Dimick  v.  .Metropolitan  L.  Ins.  Co.  69  X.  J.  L.  403,  62  L.  R.  A. 
783,  55  Atl.  291,  holding  warranty  in  application  cannot  be  avoided  on  ground 
that  insurer's  agent  knew  facts,  and  incorrectly  entered  them  in  application 
where  latter  contains  express  limitation  upon  powers  of  agent. 
Sufficiency  of  pleading:. 

Cited  in  Hickey  v.  Hartford  F.  Ins.  Co.  92  Hun,  194,  36  X.  Y.  Supp.  329,  hold- 
ing complaint  sufficient  to  recover  for  loss  by  fire,  which  alleged  contract  of  in- 
surance, destruction  by  fire,  offer  of  proofs  of  loss  and  their  refusal  on  ground 
that  policy  was  canceled. 

25  L.  R.  A.  640,  EELS  v.  AMERICAN  TELEPH.  &  TELEG.  CO.  143  N.  Y.  133, 

38  N.  E.  202. 
What    constitutes   additional    servitude    on    street. 

Followed  in  Kester  v.  Western  U.  Teleg.  Co.  108  Fed.  926,  holding  that  Federal 
statute  permitting  construction  of  telegraph  lines  along  post  roads  of  United 
States  does  not  affect  right  of  owner  to  claim  damages  for  additional  burden  on 
fee. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Bruen,  39  X.  Y.  Supp.  221;  Andrews  v. 
Delhi  &  S.  Teleph.  Co.  36  Misc.  26,  7f  I?.  Y.  Supp.  50;  Krueger  v.  Wisconsin 
Teleph.  Co.  106  Wis.  108,  50  L.  R-  ^..  304,  81  X.  W.  1041;  Bronson  v.  Albion 
Teleph.  Co.  67  Xeb.  115,  60  L.R.^  ^28,  93  X.  W.  201,  2  Ann.  Cas.  639;  Donovan 
v.  Allert,  11  N.  D.  295,  58  L.R.;,.  779,  95  Am.  St.  Rep.  720,  91  X.  W.  441,— hold- 
ing telephone  poles  impose  additional  servitude  on  street  use;  Castle  v.  Bell 
Teleph.  Co.  49  App.  Div.  442,  63  N.  Y.  Supp.  482,  and  Halleran  v.  Bell  Teleph. 
Co.  64  App.  Div.  43,  71  X.  Y.  Supp.  685,  denying  right  of  abutting  owner,  with- 
out title  to  center  of  highway,  to  compel  removal  of  telephone  poles;  Utica  v. 
Utica  Teleph.  Co.  24  App.  Div.  364,  48  X'.  Y.  Supp.  916,  holding  legislature  may 
authorize  use  of  city  streets  for  any  purpose  not  inconsistent  with  public  use; 
Johnson  v.  Xew  York  &  P.  Teleph.  &  Teleg.  Co.  76  App.  Div.  564,  78  X.  Y.  Supp. 
598,  holding  village  street  may  be  used  for  erection  of  telephone  poles  and  wires, 
with  permission  of  municipality,  without  consent  of  abutting  proprietors;  Gray 
v.  York  State  Teleph.  Co.  41  Misc.  110,  83  X.  Y.  Supp.  920,  affirmed  on  appeal. 
92  App.  Div.  90,  86  X.  Y.  Supp.  771,  holding  state  franchise  does  not  give  right 
to  erect  telephone  poles  and  wires  along  suburban  highway  without  compensation 
to  abutting  proprietors;  Myers  v.  Bell  Teleph.  Co.  83  App.  Div.  624.  82  X.  Y. 
Supp.  83,  holding  owner  under  deed  reserving  highway  entitled  to  maintain 
ejectment  against  telephone  company,  to  compel  removal  of  poles  erected  without 
right  along  country  highway;  Hodges  v.  Western  U.  Teleg.  Co.  133  X.  C.  232,  45 
S.  E.  572,  holding  owner  of  land  entitled  to  compensation  for  use  of  railroad 
right  of  way  for  telegraph  poles,  erected  with  consent  of  railroad  company; 
Weeks  v.  Xew  York  &  N.  J.  Teleph.  Co.  86  App.  Div.  258,  83  X.  Y.  Supp.  678, 
questioning,  without  deciding,  right  of  telephone  company  to  erect  poles  in  rural 
part  of  city  street,  without  condemnation  or  consent  of  abutting  proprietor: 
Jayne  v.  Cortland  Waterworks  Co.  42  Misc.  265,  86  N.  Y.  Supp.  571,  holding  vil- 
lage without  authority  to  grant  permission  to  construct  water  main  in  street 
which  had  never  been  accepted,  without  compensation  to  abutting  owners ;  Cater 
v.  Northwestern  Teleph.  Exch.  Co.  60  Minn.  550,  28  L.R.A.  315,  footnote  p.  310, 
63  N.  W.  Ill  (dissenting  opinion),  majority  holding  erection  of  telephone  poles 
does  not  impose  additional  servitude;  Re  Grade  Crossing,  6  App.  Div.  339,  40 
N.  Y.  Supp.  520  (concurring  opinion),  majority  holding  owner  of  land  taken 
for  street  crossing  also  entitled  to  compensation  for  injury  to  remnant  of  land; 
Weed  v.  McKeg,  37  Misc.  113,  74  N.  Y.  Supp.  250,  holding  servient  estate,  over 
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which  right  of  way  passes,  cannot  be  made  to  yield  to  use  of  way,  by  a  building 
over  it  not  contemplated  in  original  grant;  Peck  v.  Schenectady  R.  Co.  170 
N.  Y.  306,  63  N.  E.  357,  and  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  649,  39 
L.R.A.  757,  74  N.  W.  G7,  holding  poles  and  wires  of  electric  railway  in  street 
impose  an  additional  burden  upon  street  entitling  abutting  owner  to  damages; 
Coatsworth  v.  Lehigh  Valley  R.  Co.  156  N.  Y.  457,  51  N.  E.  301,  Affirming  24 
App.  Div.  278,  48  X.  Y.  Supp.  511,  holding  owner  of  land,  on  which  was  public 
street,  in  which  railroad  maintained  abutment  for  bridge,  entitled  to  have 
such  erection  removed;  Sun  Printing  &  Pub.  Asso.  v.  New  York,  8  App.  Div. 
283,  40  N.  Y.  Supp.  607  (dissenting  opinion),  majority  holding  rapid  transit  act 
affecting  city  only  is  valid  as  for  city  purpose;  Richards  v.  Citizens'  Water 
Supply  Co.  140  App.  Div.  210,  125  N.  Y.  Supp.  116,  holding  laying  of  water 
mains  and  placing  of  hydrants  in  street  is  proper  exercise  of  urban  easement 
which  imposes  no  new  burden  upon  fee;  Re  Alexander  Street,  145  App.  Div. 
500,  129  N.  Y.  Supp.  944  (dissenting  opinion),  on  right  of  abutter  to  recover 
damages  because  of  erection  of  railroad  trestle  in  street;  Osborne  v.  Auburn 
Teleph.  Co.  189  N.  Y.  396,  82  N.  E.  428,  Reversing  111  App.  Div.  704,  97  N.  Y. 
Supp.  874,  holding  that  telephone  line  in  city  street  is  an  additional  servitude; 
Powers  v.  State  Line  Teleph.  Co.  116  App.  Div.  738,  102  N.  Y.  Supp.  34,  holding 
telephone  line  in  street  of  village  of  less  than  10,000  population  to  be  additional 
servitude;  Cosgriff  v.  Tri-State  Teleph.  Co.  15  N.  D.  215,  5  L.R.A. (N.S.)  1145, 
107  N.  W.  525,  holding  that  telephone  and  telegraph  line  upon  rural  highway  is 
an  additional  servitude;  Hudson  River  Teleph.  Co.  v.  Forrestal,  56  Misc.  137, 
106  X.  Y.  Supp.  404,  holding  that  telephone  company  cannot  erect  poles  in 
village  street  without  permission  of  abutting  owner,  though  permitted  by  vil- 
lage authorities;  McCann  v.  Johnson  County  Teleph.  Co.  69  Kan.  222,  66  L.R.A. 
179,  76  Pac.  870,  2  Ann.  Cas.  156  (dissenting  opinion),  on  use  of  highway  for 
telephone  line;  Re  Rapid  Transit  R.  Comrs.  197  N.  Y.  98,  36  L.R.A.(N.S.)  655, 
90  N.  E.  456,  18  Ann.  Cas.  366,  holding  subway  to  be  additional  burden  upon 
street;  Jayne  v.  Cortland  Waterworks  Co.  107  App.  Div.  522,  95  N.  Y.  Supp. 
227,  on  right  of  water  company  to  lay  pipes  in  street  without  compensation; 
Lent  v.  Tilyou,  106  App.  Div.  192,  94  N.  Y.  Supp.  479,  on  what  constitutes  public 
use  of  highway. 

Cited  in  footnotes  to  Coburn  v.  New  Teleph.  Co.  52  L.R.A.  672,  which  holds 
occupation  of  sidewalk  with  trench  and  pipes  for  conduit  for  telephone  wires  not 
additional  burden;  McCann  v.  Johnson  County  Teleph.  Co.  66  L.R.A.  171,  which 
holds  construction  and  maintenance  of  telephone  line  on  rural  highway  not 
additional  servitude. 

Cited  in  note  (106  Am.  St.  Rep.  262,  263)  on  what  are  additional  servitudes 
in  highways. 

Distinguished  in  Magee  v.  Overshiner,  150  Ind.  139,  40  L.  R.  A.  374,  65  Am. 
St.  Rep.  358,  49  N.  E.  951,  holding  reasonable  use  of  street  for  telephone  poles 
and  wires  not  additional  servitude;  Palmer  v.  Larchmont  Electric  Co.  158  N.  Y. 
234,  43  L.  R.  A.  674,  52  N.  E.  1092,  Reversing  6  App.  Div.  12,  39  N.  Y.  Supp. 
522,  holding  electric  light  pole  in  country  highway  not  additional  burden;  State 
Line  Teleph.  Co.  v.  Ellison,  121  App.  Div.  500,  106  N.  Y.  Supp.  130,  holding  city 
owning  fee  of  street  not  entitled  to  compensation  for  telephone  line  in  street; 
Gannett  v.  Independent  Teleph.  Co.  55  Misc.  559,  106  N.  Y.  Supp.  3,  holding 
telephone  line  in  city  street  not  additional  servitude. 

Disapproved  in  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  419,  3  L.R.A. 
(N.S.)  324,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,  holding  that 
telephone  poles  and  wires  in  street  are  not  an  additional  servitude. 


25  L.R.A.  640]  L.  R.  A.  CASES  AS  AUTHORITIES.  1418 

Rights    of    abutting-    owner. 

Cited  in  Linton  v.  Coupe,  138  App.  Div.  523,  123  N.  Y.  Supp.  321,  holding  that 
by  dedication  of  land  for  street  o\yner  only  parts  with  right  of  possession  for 
street  purposes  and  not  with  title;  Wells  v.  Croton-on-Hudson,  69  Misc.  101, 
124  N.  Y.  Supp.  1058,  holding  that  owner  of  fee  in  street  may  lay  water  pipes 
below  surface  to  supply  dwellings;  Donahue  v.  Keystone  Gas  Co.  181  N.  Y.  321, 
70  L.R.A.  764,  106  Am.  St.  Rep.  549,  73  N.  E.  1108,  holding  gas  company  liable 
to  abutting  owner  for  injury  to  trees  in  front  of  his  lot  from  escaping  gas;  Brown 
v.  Asheville  Electric  Co.  138  N.  C.  540,  69  L.R.A.  635,  107  Am.  St.  Rep.  554, 
51  S.  E.  62,  holding  electric  company  liable  in  damages,  to  abutting  owner 
for  cutting  down  shade  tree  in  front  of  his  premises  for  convenience  in  stringing 
its  wires;  McMillan  v.  Klaw  &  E.  Constr.  Co.  107  App.  Div.  411,  95  X.  Y.  Supp. 
365,  holding  that  city  has  no  power  to  authorize  a  structure  on  private  building 
to  extend  into  the  street  without  compensation  to  adjoining  owner  damaged 
thereby. 
Effect  of  long  acquiescence  in  act. 

Cited  in  Wilcox  v.  American  Teleph.  &  Teleg.  Co.  73  App.  Div.  615,  76  N.  Y. 
Supp.  1037,  Spring,  J.,  dissenting,  who  holds  right  to  maintain  ejectment  to  com- 
pel removal  of  telephone  poles  erected  on  plaintiff's  lands  without  his  knowledge 
not  lost  by  acquiescence;  Rathbone  v.  Wirth,  6  App.  Div.  307,  40  N.  Y.  Supp. 
535,  denying  validity  of  act  intended  to  equally  divide  police  board  of  city  be- 
tween political  parties  without  reference  to  majority,  although  act  uniform  and 
acquiesced  in  for  long  time. 
Powers  of  telegraph  companies. 

Cited  in  American  Teleph.  &  Teleg.  Co.  v.  Secretary  of  State,  159  Mich.  196, 
123  N.  W.  568,  on  telegraph  company  as  having  power  to  conduct  telephone 
business. 

25  L.  R.  A.  645,  JAFFRAY  v.  JENNINGS,  101  Mich.  515,  60  N.  W.  52. 
When  attachment  will  not  lie. 

Cited  in  Cottrell  v.  Hatheway,  108  Mich.  623,  66  N.  W.  596,  holding  attach- 
ment will  not  lie  for  several  acts  of  joint  debtors  unless  so  alleged  in  affidavit; 
Schoenfeld  v.  Bourne,  159  Mich.  142,  30  L.R.A. (X.S.)  126,  123  X.  W.  537,  hold- 
ing that  published  notice  to  "Dunton"  is  not  sufficient  to  support  attachment 
against  property  of  Denton,  where  no  personal  service  was  secured;  Bowman  v 
Wade,  54  Or.  359,  103  Pac.  72  (dissenting  opinion),  on  construction  of  statute 
giving  right  to  attachment  of  property. 

Cited  in  footnote  to  Davis  v.  Dodson,  29  L.  R.  A.  496,  which  denies  right  to 
attach  property  of  one  member  of  law  firm  for  copartner's  failure  to  account  for 
money  collected. 

25  L.  R.  A.  649,  BYERS  v.  SCHLUPE,  51  Ohio  St.  300,  38  N.  E.  117. 
Jurisdiction   in  attachment. 

Cited  in  Halliday  Hay  Co.  v.  Cline,  9  Ohio  C.  C.  283,  6  Ohio  C.  D.  145,  holding 
justice  may  acquire  jurisdiction  in  attachment  proceeding  against  firm  by 
publication. 

Cited  in  footnote  to  State  use  of  Burt  v.  Allen,  50  L.  R.  A.  284,  which  holds 
nonresidence,  preventing  claim  of  exemption,  determinate  as  of  date  of  sale  of 
property. 
Partnership   as   legal   entity. 

Cited  in  First  Nat.  Bank  v.  Cochran,  8  Ohio  N.   P.  700,  12  Ohio  S.  &  C.  P. 
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Dec.   35,  as   to  whether  partnership   is  legal   entity  with  residence  or  domocile 
distinct  from  individuals  composing  it. 

25  L.  R.  A.  654,  MONTGOMERY  v.  SANTA  ANA  &  W.  R.  CO.  104  Cal.  186,  43 

Am.  St.  Rep.  89,  37  Pac.  780. 
lTse   of   street    for   railroad. 

Cited  in  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont.  517,  36  L.R.A.(N.S.)  669, 
310  Pac.  237,  21  Ann.  Cas.  1372,  holdiing  that  narrow  gauge  railway  operated 
exclusively  within  city  by  power  other  than  steam  to  carry  ore  from  mine  and 
supplies  to  it,  is  not  additional  burden;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Muncie  &  P.  Traction  Co.  174  Ind.  177,  91  N.  E.  600,  holding  that  with  permis- 
sion of  city  interurban  railroad  may  operate  cars  upon  streets  and  across  tr;icks 
of  steam  railroad;  Howe  v.  West  End  Street  R.  Co.  167  Mass.  50,  44  N.  E.  386; 
Wagner  v.  Bristol  Belt  Line  R.  Co.  108  Va.  601,  25  L.R.A. (N.S.)  1282,  62  S.  E. 
391, — holding  that  electric  street  car  line  in  street  is  not  an  additional  servi- 
tude; Kinsey  v.  Union  Traction  Co.  169  Ind.  616,  81  N.  E.  922,  holding  that 
operation  of  interurban  railroad  over  tracks  of  street  railway  does  not  impose 
an  additional  servitude  though  it  carry  freight  also;  Mordhurst  v.  Ft.  Wayne 
&  S.  W.  Traction  Co.  163  Ind.  277,  66  L.R.A.  115,  106  Am.  St.  Rep.  222,  71  N. 
E.  642,  2  Ann.  Cas.  967,  holding  interurban  railway  line  carrying  freight  and 
passengers  not  an  additional  servitude  upon  city  street;  Gurnsey  v.  Northern 
California  Power  Co.  7  Cal.  App.  542,  94  Pac.  858,  holding  poles  and  wires  of 
electric  company  used  for  lighting  street  and  also  conveying  power  are  not  an 
additional  servitude. 

Cited  in  notes  (36  L.R.A.(N.S.)  715,  728,  830)  an  butter's  right  to  com- 
pensation for  railroads  in  streets;  (106  Am.  St.  Rep.  235,  239,  248,  234,  255; 
on  what  are  additional  servitudes  in  highways. 

Distinguished  in  Colegrove  Water  Co.  v.  Hollywood,  151  Cal.  431,  13  L.E.A. 
(N.S.)  909,  80  Pac.  1053,  holding  that  owner  of  fee  of  street  maj  lay  water 
pipes  under  the  surface  for  his  own  use,  so  long  as  not  interfering  with  the 
public  use  of  the  street;  Coats  v.  Atchison,  T.  &  S.  F.  R.  Co.  1  Cal.  App.  443, 
82  Pac.  640,  on  right  of  abutting  owner  to  compensation  for  damage  from  rail- 
road in  street. 

Questioned  in  O'Connor  v.  Southern  P.  R.  Co.  122  Cal.  684,  55  Pac.  688,  sus- 
taining injunction  against  construction  of  railroad  in  public  street  in  front  of 
plaintiff's  premises. 

Disapproved  in  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ.  App.  37,  66  S.  W.  324, 
holding  street  railway  for  transportation  of  freight  additional  servitude  entitling 
abutting  owner  to  damages  not  suffered  in  common. 
Ejectment    for   land   dedicated    for   street. 

Cited  in  footnote  to  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  sustains 
city's  right  of  ejectment  for  land  dedicated  for  street. 

Cited  in  note   (116  Am.  St.  Rep.  585)   on  maintainability  of  ejectment  for  en- 
croachments on  highways  by  railroads,  telegraph  companies,  etc. 
Nature   of    title   to   highway. 

Cited   in  Madera  R.   Co.   v.   Raymond  Granite  Co.  3   Cal.  App.   679,  87   Pac. 
27,   holding  land  of  public  highway  subject  to  condemnation  for  railway   right 
of  way  under  statute. 
"What  is  a  railway. 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R,  A.  246, 
which  holds  elevated  railroad  a  "railway." 
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25  L.  R.  A.  658,  O'DONNELL  v.  MAINE  C.  R.  CO.  86  Me.  552,  30  Atl.  116. 
Volunteers. 

Cited  in  Ryan  v.  O'Brien  Boiler  Works,  68  Mo.  App.  151,  holding  servant  of 
shipper  injured  while  assisting  railway  employees  to  load  car  so  as  to  facilitate 
his  own  work  not  volunteer;  Louisville  &  X.  R.  Co.  v.  Ward,  98  Tenn.  127,  60  Am. 
St.  Rep.  848,  38  S.  W.  727,  holding  employee  of  shipper  of  potatoes,  assisting  in 
moving  car  for  his  own  convenience  in  loading  not  volunteer;  Hendrickson  v.. 
Wisconsin  C.  R.  Co.  143  Wis.  187,  122  N.  W.  758,  holding  railroad  company 
not  liable  to  one  injured  by  negligence  of  engineer  while  such  person  was  assist- 
ing conductor  to  fix  brake,  but  who  was  not  employed  by  conductor  and  no- 
emergency  existed;  Santa  Fe,  P.  &  P.  R,  Co.  v.  Ford,  10  Ariz.  209,  85  Pac. 
1072,  holding  that  consignee  of  freight  assisting  in  its  unloading,  at  request  of 
conductor  of  train  is  not  a  mere  volunteer;  Meyer  v.  Kenyon-Rosing  Mach.  Co. 
95  Minn.  332,  104  N.  W.  132,  holding  that,  one  having  an  interest  in  the  work, 
who  assists  the  servants  of  another  at  their  request  or  by  their  consent  is  not 
a  mere  volunteer;  Kelly  v.  Tyra,  103  Minn.  181,  17  L.R.A.  (X.S.)  343,  114  N. 
W.  750,  holding  that  servant  of  one  master  who  is  interested  in  the  work, 
assisting  the  servant  of  another  at  his  request  is  not  a  volunteer;  Belt  R.  Co. 
v.  Charters,  123  111.  App.  328,  on  liability  to  volunteers. 

Cited  in  footnotes  to  Cincinnati  N.  0.  &  T.  P.  R.  Co.  v.  Finnell,  57  L.  R.  A.. 
266,  which  denies  liability  to  one  helping  brakemen  at  their  request  to  load 
piano;  Cleveland  Terminal  &  Valley  R.  Co.  v.  Marsh,  52  L.  R.  A.  142,  which  de- 
nies liability  for  injury  to  small  boy,  employed  by  station  agent  to  put  up  switch 
light,  from  explosion  of  torpedo  fund  by  him  on  track;  Atlanta  &  W.  P.  R.  Co. 
v.  West,  67  L.R.A.  701,  which  holds  one  into  whose  service  another  volunteers 
not  required  to  anticipate  or  discover  the  peril  of  such  volunteer. 

Cited    in   note    (13   L.R.A.  (N.S.)    562)    on   liability   of   master   for    injury   to 
volunteer. 
Measure    of    damages    for    causing1    death. 

Cited  in  Ramsdell  v.  Grady,  97  Me.  322,  54  Atl.  763,  holding,  in  case  of  mal- 
practice resulting  in  death,  physician  liable  to  estate  only  for  loss  sustained  by 
deceased  in  his  lifetime. 

Cited  in  footnote  to  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R.  A.  573,. 
which  holds  only  pecuniary  damages  recoverable  for  causing  death. 
"When  master  liable. 

Cited  in  Hoveland  v.  National  Blower  Works,  134  Wis.  347,  14  L.R.A. (N.S.) 
1256,  114  N.  W.  795,  on  liability  of  master. 

Cited  in  footnote  to  Mitchell-Tranter  Co.  v.  Ehmet,  55  L.  R.  A.  710,  which  au- 
thorizes recovery  for  injury  during  noon  intermission  to  servant  removing  broken 
timbers  at  superior's  direction. 

Cited  in  notes  (26  L.R.A.  527)  on  liability  to  employees  of  contractor  for  un- 
safe appliances  or  place  of  labor;  (40  L.  ed.  U.  S.  768)  on  duty  to  provide  safe 
place  to  work. 

25  L.  R.  A.  663,  WALLACE  v.  CITY  &  SUBURBAN  R.  CO.  26  Or.  174,  37  Pac. 

477. 
"When    nonsuit    -warranted. 

Cited  in  Perkins  v.  McCullough,  36  Or.  148,  59  Pac.  182.  and  Barr  v.  Rader,  33 
Or.  376,  54  Pac.  210,  holding  nonsuit  will  not  be  granted  unless  evidence  for 
plaintiff  will  not  authorize  finding  of  jury  or  would  require  setting  aside  verdict 
for  want  of  evidence;  Haines  v.  McKinnon,  35  Or.  582,  57  Pac.  903  (dissenting 
opinion),  majority  holding  nonsuit  cannot  be  sustained  where  there  was  enough 
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evidence  to  go  to  jury  upon  bona  fides  of  sale  of  property;  First  Nat.  Bank  v. 
Fire  Asso.  33  Or.  188  53  Pac.  8,  refusing  to  set  aside  verdict  that  fire  was  of  in- 
cendiary origin,  when  competent  evidence  before  jury  from  which  it  might  have 
drawn  such  inference;  Lowe  v.  Salt  Lake  City,  13  Utah,  98,  57  Am.  St.  Rep.  708, 
44  Pac.  1050,  holding  if  facts  are  such  that  reasonable  men  may  differ  it  is  for 
jury  to  decide;  Mayes  v.  Stephens,  38  Or.  521,  64  Pac.  319,  refusing  nonsuit 
where  jury  might  have  inferred  that  lien  of  mortgage  still  subsisted. 

Cited  in  note   (35  Eng.  Rul.  Cas.  72)    on  right  to  withdraw  civil  action  from 
jury  for  insufficiency  of  proof. 
Contributory   negligence   of   children. 

Cited  in  Chicago  City  R.  Co.  v.  Tuohy,  196  111.  426,  58  L.  R.  A.  275,  63  N.  E. 
•Q97,  holding  it  will  not  be  presumed  that  child  of  tender  years,  who  had  to  cross 
tracks  to  reach  school  near  by,  ran  some  risk  as  at  another  point;  Frauenthal 
v.  Laclede  Gaslight  Co.  67  Mo.  App.  6,  holding  child  contributed  directly  to  his 
death  where  he  took  hold  of  live  wire  while  watching  others  trying  to  avoid  con- 
tact with  it;  Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  434,  62  N.  E.  661, 
holding  infant's  negligence  in  going  upon  track  in  front  of  approaching  street 
car,  when  attention  attracted  in  opposite  direction,  question  for  jury;  Schleiger 
v.  Northern  Terminal  Co.  43  Or.  15,  72  Pac.  324,  holding  whether  child  of  tender 
years  stepping  in  front  of  moving  train,  approaching  with  little  noise,  guilty  of 
contributory  negligence,  question  for  jury. 

Cited  in  footnote  to  Cincinnati  Street  R.  Co.  v.  Wright,  32  L.  R.  A.  340,  which 
holds  boy  catching  ride  on  private  vehicle  not  chargeable  with  driver's  negli- 
gence. 

Cited  in  notes    (11  L.R.A.  (N.S.)    170)   on  what  acts  of  child  in  attempting  10 
cross  car  tracks  are  negligence  per  se;    (18  L.R.A.(N.S.)   371)   on  duty  of  motor- 
man  to  anticipate  that  child  may  leave  place  of  safety;   (49  Am.  St.  Rep.  431,  432) 
on  negligence  in  dealing  with  children. 
Negligence    of   railway   employees. 

Cited  in  Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  431,  62  N.  E.  661, 
holding  that  presumption  that  person  will  leave  street  railway  track  upon  seeing 
approaching  car,  does  not  relieve  motorman  from  exercising  care  required  by 
circumstances ;  McDermott  v.  Severe,  25  App.  D.  C.  288,  holding  question  whether 
motorman  was  negligent  in  failing  to  obtain  control  of  his  car  after  seeing 
children  on  and  near  track  to  be  for  jury. 

Cited  in  footnotes  to  Montgomery  v.  Lansing  City  Electric  R.  Co.  29  L.  R.  A. 
287,  which  holds  negligent,  motorman  running  with  lever  in  next  the  fastest 
notch  until  within  a  few  feet  of  band  parading  street;  Roberts 'v.  Spokane  Street 
R.  Co.  54  L.  R.  A.  184,  which  holds  street  car  company  not  free  from  negligence 
per  se  in  having  cars  meet  at  busy  street  crossing  while  running  at  rate  of  2J 
miles  an  hour;  Smith  v.  Union  Trunk  Line,  45  L.  R.  A.  169,  which  holds  running 
two  cable  cars  past  each  other  at  much  frequented  crossing  without  signal,  gross 
negligence;  Consolidated  Traction  Co.  v.  Scott,  33  L.  R.  A.  122,  which  holds  neg- 
ligence of  motorman  and  boy  injured  on  street  car  track  for  jury  under  evidence; 
Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186,  which  requires  high  de- 
gree of  care  from  motorman  to  prevent  injury  to  small  children;  Chicago  City  R. 
Co.  v.  Tuohy,  58  L.  R.  A.  270,  which  denies  right  to  run  electric  car  at  speed  in- 
compatible with  lawful  and  customary  use  of  street  by  others;  Rack  v.  Chicago 
City  R.  Co.  44  L.  R.  A.  127,  which  denies  negligence  of  gripman  in  failing  to 
slacken  speed  of  car  on  seeing  boys  standing  in  front  of  car  12  feet  from  track; 
Citizens'  R.  Co.  v.  Ford,  46  L.  R.  A.  457,  which  holds  ordinance  requiring  person 
"riding  or  driving"  to  check  up  or  halt  at  crossing  to  avoid  injury  to  pedestrian, 
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not  applicable  to  electric  car;  Bamberger  v.  Citizens'  Street  R.  Co.  28  L.  R.  A. 
486,  which  holds  instruction  as  to  motorman's  negligence  in  not  stopping  car 
not  erroneous  under  circumstances. 

Cited  in  notes  (25  L.R.A.  292)  on  duty  to  maintain  lookout  on  railroad  train; 
(21  L.R.A.  (N.S.)  882)  on  right  of  motorman  to  assume  that  person  on  track  will 
get  out  of  way. 

Distinguished  in  Hanley  v.  Ft.  Dodge  Light  &  P.  Co.  133  Iowa,  332,  107  N. 
W.  593,   holding  that  where  a  motorman  saw  a  child  crossing  the  track  at  a 
speed  which  ordinarily  would  take  it  out  of  danger,  he  was  not  bound  to  slacken 
the  speed  of  his  car  unless  he  had  reason  to  believe  that  the  child  would  stop. 
Inferences    on    motion    for    nonsuit. 

Cited  in  Harrison  v.  Birrell,  58  Or.  422,  115  Pac.  141,  holding  that  on  motion" 
for  non-suit  every  intendment  and  every  fair  legitimate  inference  which  can  arise 
from  evidence  must  be  made  in  favor  of  plaintiff. 

25  L.  R.  A.  667,  NEGUS  v.  BECKER,  143  N.  Y.  303,  62  X.  Y.  S.  R.  313,  42  Am. 

St.  Rep.  724,  38  N.  E.  20. 
Liability  for  neglig-ence  of  independent  contractor. 

Cited  in  Burke  v.  Ireland,  166  N.  Y.  314,  59  N.  E.  914,  holding  owner  of  build- 
ing being  erected  not  liable  to  employee  of  subcontractor  for  architectural  de- 
fect when  competent  architect  had  been  employed;  Missouri,  K.  &  0.  R.  Co.  Y. 
Ferguson,  21  Okla.  271,  196  Pac.  755,  holding  one  not  liable  for  negligence  of  in- 
dependent contractor  engaged  to  do  work  which  was  lawful  and  not  intrinsically 
dangerous. 

Cited  in  footnotes  to  Sanford  v.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  564, 
which  denies  liability  of  street  railway  company  for  negligence  of  contractor 
building  road;  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  lia- 
bility for  injury  by  fall  of  bricks  through  negligence  of  independent  contractor 
repairing  chimney;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which  holds  assent  of 
owner's  agent  to  independent  contractor's  placing  sand  in  street  in  front  of 
premises,  does  not  render  owner  liable  for  injury  resulting  therefrom;  Peer- 
less Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds  landlord  liable  for  inde- 
pendent contractor's  negligence  in  putting  in  automatic  fire  extinguisher;  Leavitt 
v.  Bangor  &  A.  R.  Co.  36  L.  R.  A.  382,  which  denies  liability  of  railroad  company 
for  contractor's  negligence  in  communicating  fire  from  cooking  car  while  cutting 
wood  for  railroad  company;  Thompson  v.  Lowell,  I.  &  H.  Street  R.  Co.  40  L. 
R.  A.  345,  which  holds  street  railway  company  liable  for  injury  to  spectator 
at  free  exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  which  requires  one  employing 
independent  contractor  to  excavate  near  neighbor's  house  to  notify  neighbor  or 
see  that  contractor  exercises  due  care;  Wertheimer  v.  Saunders,  37  L.  R.  A. 
146,  which  holds  landlord  liable  for  independent  contractor's  negligence  in  put- 
ting new  roof  on  building. 

Cited  in  note   (65  L.R.A.  836)   on  liability  for  injuries  caused  by  performance 
of  work  by  independent  contractor  which  is  dangerous  unless  certain  precautions 
are  observed. 
Rights    in    party    wall. 

Cited  in  Pearsall  v.  WTestcott,  30  App.  Div.  105,  51  N.  Y.  Supp.  663,  holding 
party  wall  can  be  used  by  party  without  title  if  use  not  detrimental  to  other; 
Batt  v.  Kelly,  75  App.  Div.  322,  78  N.  Y.  Supp.  142,  enjoining  use  by  owner  of 
party  wall  of  flues  built  into  it  for  exclusive  use  of  other  though  extending  2 
inches  beyond  center;  Moeller  v.  Wolkenberg,  67  App.  Div.  492,  73  N.  Y.  Supp. 
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890  (dissenting  opinion),  majority  refusing  to  cancel  Us  pendens  in  action  to  en- 
join defendant  from  so  constructing  addition  to  party  wall  as  to  weaken  plain- 
tiff's house;  Bright  v.  Bacon  &  Sons,  131  Ky.  855,  20  L.R.A.  (N.S.)  390,  116  S.  W. 
268,  holding  that  one  owner  of  party  wall  may  add  thereto  on  his  side  and  use 
the  party  wall  to  extend  his  building  upward  so  long  as  he  does  not  interfere  with 
the  other  owner's  right  to  do  the  same. 

Cited  in  footnote  to  Barry  v.  Edlavitch,  33  L.  R.  A.  294,  which  holds  easement 
acquired  by  possession  in  party  wall  appurtenant  to  estate. 

Cited  in  note  (89  Am.  St.  Rep.  931)  on  party  walls. 

25  L.  R.  A.  670,  CASSGNE  v.  MARVIN,  143  N.  Y.  292,  38  N.  E.  285. 

25  L.  R.  A.  674,  LOUGH  v.  OUTERBRIDGE,  143  N.  Y.  271,  62  N.  Y.  S.  R.  324, 
42  Am.  St.  Rep.  712,  38  N.  E.  292. 

Motion  for  reargument  granted  in  144  N.  Y.  642,  39  N.  E.  494. 

Reaffirmed  on  reargument  in  145  N.  Y.  602,  65  N.  Y.  S.  R.  866,  40  N.  E.  164. 
Combinations  in  restraint  of  trade. 

Cited  in  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  54 
App.  Div.  227,  66  N.  Y.  Supp.  615,  Affirming  30  Misc.  679,  64  N.  Y.  Supp.  276, 
holding  manufacturers  may  combine  for  purpose  of  enforcing  contracts  made  in. 
sale  of  goods  to  jobbers  and  retailers;  Kellogg  v.  Lehigh  Valley  R.  Co.  61  App. 
Div.  39,  70  N.  Y.  Supp.  237,  holding  complaint  charging  conspiracy  to  injure 
plaintiff's  business  and  refusal  of  defendant  railroads  to  carry  grain  shipped 
through  his  elevator,  sufficient  to  make  case  of  unlawful  combination;  Walsh  v. 
Dwight,  40  App.  Div.  518,  58  N.  Y.  Supp.  91,  holding  contract  between  manu- 
facturer and  jobbers  and  retailers  to  deal  exclusively  in  his  goods  with  advantage 
of  lower  price  than  to  others  legal;  Reynolds  v.  Plumbers'  Material  Protective 
Asso.  30  Misc.  717,  63  N.  Y.  Supp.  303,  holding  advice  to  members  of  a  plumber's 
association  not  to  sell  goods  to  debtor  until  he  has  settled  for  goods  already  pur- 
chased is  not  unlawful  interference  with  trade;  Central  New  York  Teleph.  & 
Teleg.  Co.  v.  Averill,  129  App.  Div.  757,  114  N.  Y.  Supp.  99,  Reversing  55  Misc. 
347,  105  N.  Y.  Supp.  378,  holding  valid  agreement  by  which  telephone  company 
installed  exchange  in  hotel  and  by  which  it  was  given  exclusive  right  to  install 
telephones  therein;  Whitaker  v.  Kilby,  55  Misc.  343,  106  N.  Y.  Supp.  511,  holding 
valid  agreement  between  telephone  companies  as  to  use  of  certain  instruments  and 
division  of  territory  and  interchange  of  business  over  their  lines;  People  v.  Klaw, 
55  Misc.  86,  106  N.  Y.  Supp.  341,  holding  valid  contracts  with  theatrical  producers 
containing  agreement  not  to  produce  the  same  plays  at  rival  theaters;  United 
States  v.  American  Tobacco  Co.  164  Fed.  721;  State  ex  rel.  Hadley  v.  Standard 
Oil  Co.  218  Mo.  457,  116  S.  W.  902, — on  what  constitutes  a  monopoly. 

Cited  in  note  (22  L.R.A. (N.S.)  1226)  on  liability,  in  absence  of  element  of 
conspiracy,  for  driving  away  another's  customers. 

Distinguished  in  Central  New  York  Teleph.  &  Teleg.  Co.  v.  Averill,  199  N.  Y. 
139,  32  L.R.A.(N.S.)   499,  139  Am.  St.  Rep.  878,  92  N.  E.  206,  holding  that  con- 
tract giving  telephone  company  exclusive  right  to  furnish  connections  with  hotel 
for  term  of  years,  is  void  as  against  public  policy. 
Motive. 

Cited  in  Locker  v.  American  Tobacco  Co.  121  App.  Div.  452,  106  N.  Y.  Supp. 
115,  holding  motive  immaterial  where  a  legal  right  is  exercised  in  a  lawful  man- 
ner. 
Discrimination    by    public    corporations. 

Cited  in  Gould  v.  Edison  Electric  Illuminating  Co.  29  Misc.  243,  60  N.  Y. 
Supp.  559,  holding  reasonableness  and  uniformity  of  charges  of  quasi-public  cor- 
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poration  subject  to  inquiry  by  court;  Sanford  v.  American  Dist.  Teleg.  Co.  13 
Misc.  91,  34  N.  Y.  Supp.  144,  holding  district  telegraph  company  having  "call" 
instrument  in  bank,  liable  for  loss  of  property  which  it  undertook  to  carry  for 
bank's  employee,  who  used  instrument  to  call  messenger;  Fairford  Lumber  Co.  v. 
Tombigbee  Valley  R.  Co.  165  Ala.  285,  51  So.  770,  holding  that  shipper  may  recover 
from  carrier  excessive  rates  charged  as  condition  of  receipt  of  goods  for  carriage, 
where  paid  under  protest;  New  York  Teleph.  Co.  v.  Siegel-C'ooper  Co.  202  X.  Y. 
508,  36  L.R.A.(X.S.)  563,  96  N.  E.  109,  Affirming  137  App.  Div.  161,  120  N.  Y. 
Supp.  1033,  holding  that  telephone  company  may  make  special  rates  to  charitable 
institution,  and  clergymen,  without  entitling  all  customers  to  same  rate ;  State  v. 
Central  Vermont  R.  Co.  81  Vt.  469,  130  Am.  St.  Rep.  1065,  71  Atl.  194,  holding 
that  allegation  that  carrier  charged  less  rates  of  a  specified  person  for  carrying 
certain  freight  between  specified  points  is  not  of  itself  sufficient  under  statute  re- 
quiring charges  to  be  "reasonable  and  equal;"  Wright  v.  Glen  Teleph.  Co.  112  App. 
Div.  746,  99  N.  Y.  Supp.  85,  holding  plaintiff  entitled  to  telephone  service  from 
company  at  reasonable  rates. 

Cited  in  footnotes  to  Griffin  v.  Goldsboro  Water  Co.  41  L.  R.  A.  240,  which 
holds  discrimination  in  rates  charged  consumers  for  water,  unlawful;  Western 
U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R.  A.  622,  which  authorizes  difference  in 
telegraph  rates  to  morning  and  evening  paper;  State  v.  Southern  R.  Co.  41  L.  R. 
A.  246,  which  denies  carrier's  right  to  discriminate  in  favor  of  high  official, 
larger  shipper,  or  powerful  politician;  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co. 
66  L.R.A.  453,  which  holds  contract  between  carrier  and  manufacturer  to  main- 
tain same  rates  on  goods  shipped  by  him  between  competitive  points  as  are  main- 
tained from  other  points  where  same  factories  are  located  not  a  forbidden  dis- 
crimination. 

Cited  in  notes  (62  Am.  St.  Rep.  296)  on  regulation  of  rates;  (5  Eng.  Rul.  Cas. 
379)  on  carrier's  duty  as  to  accepting  and  carrying  goods. 

Distinguished  in  Graver  v.  Edison  Electric  Illuminating  Co.  126  App.  Div.  380, 
110  X.  Y.  Supp.  603   (dissenting  opinion),  as  not  being  fully  applicable  to  public 
service  corporations. 
What     constitutes    common    carrier. 

Cited  in  Faucher  v.  Wilson,  68  X.  H.  339,  39  L.  R.  A.  432,  38  Atl.  1002,  holding 
truckman,  whose  business  is  limited  to  trucking  for  special  customers,  not  com- 
mon carrier  so  as  to  make  him  insurer  of  goods  carried;  Jackson  Architectural 
Iron  Works  v.  Hurlbut,  158  X.  Y.  38,  70  Am.  St.  Rep.  432,  52  X.  E.  665,  holding 
general  truckmen  are  common  carriers. 
Effect  of  motive  upon  validity  of  action. 

Cited  in  note  (62  L.  R.  A.  706)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

Limited  in  People  v.  Duke,  19  Misc.  297,  44  X.  Y.  Supp.  336,  holding  officers 
and  agents  of  trading  corporation  may  become  criminally  liable  for  conspiracy  to 
secure  monopoly  by  threats  and  menaces  against  competitors. 
Waiver    of    jnry    trial. 

Cited  in  Hawkins  v.  Mapes-Reeve  Constr.  Co.  82  App.  Div.  78,  81  X.  Y.  Supp. 
794,  holding  jury  trial  waived  in  suit  for  foreclosure  of  mechanics'  lien  if  not 
asked  for  after  parties  had  notice  personal  judgment  could  be  recovered,  though 
lien  denied. 
"\\iii  •.  fr  of  defense  of  adequate  remedy  at  law. 

Cited  in  Stuyvesant  v.  Weil,  26  Misc.  448,  57  X.  Y.  Supp.  592,  holding  de- 
fense of  adequate  remedy  at  law  waived  if  not  taken  by  answer ;  Wakeman  v. 
Wilbur,  147  X.  Y.  664,  42  X.  E.  341;  Xickerson  v.  Canton  Marble  Co.  35  App. 
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Div.  114,  54  N.  Y.  Supp.  705;  Stiefel  v.  New  York  Novelty  Co.  14  App.  Div. 
373,  43  N.  Y.  Supp.  1012;  Reilly  v.  Freeman,  1  App.  Div.  564,  37  N.  Y.  Supp. 
570, — holding  that  defense  of  adequate  remedy  at  law  cannot  be  first  set  up  on 
appeal;  Irving  v.  Bruen,  110  App.  Div.  560,  97  N.  Y.  Supp.  180;  People  ex  rel. 
De  Groat  v.  Marlett,  41  Misc.  153,  83  N.  Y.  Supp.  962,— holding  that  defense  that 
plaintiff  has  an  adequate  remedy  at  law  must  be  pleaded;  Faulkner  v.  Cody,  45 
Misc.  71,  91  N.  Y.  Supp.  633,  on  same  point. 

Distinguished  in  Weller  v.  Bartlett,  79  N.  Y.  S.  R.  627,  45  N.  Y.  Supp.  626, 
rescinding  contract  which  proof  shows  not  to  have  been  intentionally  fraudulent 
where  objection  that  action  was  at  law  not  raised  at  beginning  of  trial;  Everett 
v.  De  Fontaine,  78  App.  Div.  223,  79  N.  Y.  Supp.  692,  holding  the  want  of  rem- 
edy at  law,  being  essential  to  plaintiff's  case,  need  not  be  pleaded;  Vincent  v. 
Moriarty,  31  App.  Div.  494,  52  N.  Y.  Supp.  519,  holding  equitable  action  can- 
not be  changed  into  legal  action  with  money  judgment  where  contract  denied 
and  no  opportunity  offered  for  trial  by  jury;  Erste  Sokolower  Congregation  v. 
First  United  Royatiner  Sokolower  Verein,  32  Misc.  270,  66  N.  Y.  Supp.  356,  hold- 
ing defense  of  adequate  remedy  at  law  available  where  its  nonexistence  is  al- 
leged in  complaint  and  denied  in  answer;  McCann  v.  Hazard,  36  Misc.  11,  72 
N.  Y.  Supp.  45,  holding  answer  to  complaint  by  administrators  of  partner  for 
accounting,  that  plaintiffs  have  adequate  remedy  at  law,  not  demurrable. 

25  L.  R.  A.  679,  PHENIX  INS.  CO.  v.  OMAHA  LOAN  &  T.  CO.  41  Neb.  834, 

60  N.  W.  133.  "V 

Rights   of  mortgagee   tinder   insurance   policy  to  mortgagor. 

Reaffirmed  in  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  747,  58  Am.  St.  Rep.  719, 
67  N.  W.  774,  holding  sale  by  mortgagor  subsequent  to  insurance,  without  writ- 
ten consent  of  company,  does  not  invalidate  mortgagee's  interest 

Cited  in  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb.  724,  36  L.  R.  A. 
674,  footnote  p.  673,  53  Am.  St.  Rep.  663,  66  N.  W.  646,  holding  provisions  of 
policy  not  made  applicable  to  mortgagee's  interest  by  rider  attached,  do  not 
affect  that  interest;  State  Ins.  Co.  v.  New  Hampshire  Trust  Co.  47  Neb.  70,  66 
N.  W.  1106,  holding  mortgagee  may  recover  notwithstanding  omission  to  state 
in  application  existence  of  another  mortgage  or  use  of  building  for  other  pur- 
pose than  livery  barn;  Farmers  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  507,  78  N.  W. 
933,  holding  action  to  foreclose  mortgage  in  which  stay  after  judgment  obtained 
does  not  involve  the  property  in  litigation  to  defeat  mortgagee's  interest;  Bald- 
win v.  German  Ins.  Co.  105  Iowa,  385,  75  N.  W.  326,  holding  that  attaching  of 
mortgage  clause  to  void  policies  does  revive  them  or  create  valid  contracts; 
Lowry  v.  Insurance  Co.  of  N.  A.  75  Miss.  46,  37  L.  R.  A.  779,  46  Am.  St.  Rep. 
587,  21  So.  664,  discussing  right  of  mortgagee  to  maintain  action  on  policy  when 
it  does  not  appear  that  mortgage  debt  is  unpaid;  Oakland  Home  Ins.  Co.  v.  Bank 
of  Commerce,  47  Neb.  724,  36  L.  R.  A.  674,  footnote  p.  673,  53  Am.  St.  Rep.  663, 
66  N.  W.  646,  holding  policy  not  avoided  as  to  mortgagee's  interest  by  insured's 
violation  of  provision  against  transfer  of  property  without  consent;  Key  ex  rel. 
Heaton  v.  Continental  Ins.  Co.  101  Mo.  App.  356,  74  S.  W.  162,  holding  indorse- 
ment of  mortgage  note,  and  deposit  of  policy  of  insurance  as  collateral  security, 
gives  indorser  sufficient  interest  to  maintain  action  on  policy;  People's  Sav. 
Bank  v.  Retail  Merchants'  Mut.  Fire  Asso.  146  Iowa,  539,  31  L.R.A.(N.S.)  456, 
123  N.  W.  198,  holding  that  recovery  can  be  had  on  mortgagee  clause  though 
mortgagor  cannot  enforce  policy  because  of  his  misstatement  of  his  title;  Bacot 
v.  Phenix  Ins.  Co.  96  Miss.  245,  25  L.R.A.(N.S-)  1232,  50  So.  729,  Ann.  Cas. 
1912  B,  262,  holding  insurer  liable  on  mortgage  clause  in  policy  though  as  to  in- 
sured policy  was  invalid  because  interest  of  owner  was  incorrectly  set  forth;  Col- 
L.R.A.  Au.  Vol.  III.— 90. 
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linsville  Sav.  Soc.  v.  Boston  Ins.  Co.  77  Conn.  681,  69  L.R.A.  926,  60  Atl.  647, 
on  rights  of  parties  under  mortgage  clause  in  policy. 

Cited  in  footnotes  to  Hocking  v.  Virginia  F.  &  M.  Ins.  Co.  39  L.  R.  A.  148,. 
which  denies  mortgagee's  right  to  recover  where  mortgagor  burns  building; 
Syndicate  Ins.  Co.  v.  Bohn,  27  L.  R.  A.  614,  which  holds  mortgagee's  rights  un- 
der mortgage  clause  in  policy  not  affected  by  mortgagor's  false  statements;  Far- 
mers' Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A.  710,  which  denies  mort- 
gagee's lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  benefit; 
Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  A.  461,  which  holds  mortgagee  not  entitled 
to  insurance  procured  by  donee  for  own  benefit,  by  latter's  knowledge  of  mort- 
gagor's failure  to  keep  agreement  to  insure;  Pioneer  Sav.  &  L.  Co.  v.  Providence- 
Washington  Ins.  Co.  38  L.  R.  A.  397,  which  holds  change  of  title  by  deed  from 
mortgagor  to  mortgagee  pending  application  for  insurance  not  fatal  to  insur- 
ance; Whiting  v.  Burkhardt,  52  L.  R.  A.  788,  which  holds  mortgagee's  rights  in 
policy  not  affected  by  conveyance  of  mortgagor's  interest  in  property;  Southern 
Home  Bldg.  &  L;  Asso.  v.  Home  Ins.  Co.  27  L.  R.  A.  844,  which  holds  standard 
mortgage  clause  not  relieve  mortgagee  from  necessity  of  proof  of  loss;  Boyd  v. 
Thuringia  Ins.  Co.  55  L.  R.  A.  165,  which  holds  question  of  forfeiture  of  pol- 
icy payable  to  mortgagee  not  determined  by  provisions  as  to  mortgagor's  acts: 
Eddy  v.  London  Assur.  Corp.  25  L.  R.  A.  686,  which  construes  provision  against 
mortgagee's  interest  in  policy  being  "invalidated"  by  owner's  acts,  as  preventing 
reduction  for  other  insurance  taken  without  his  knowledge;  Delaware  Ins.  Co. 
v.  Greer,  61  L.  R.  A.  137,  which  holds  mortgagee's  indemnity  placed  at  risk  of 
every  act  and  omission  of  mortgagor  which  would  avoid  latter's  interest;  Collins- 
ville  Savings  Soc.  v.  Boston  Ins.  Co.  69  L.R.A.  924,  which  denies  mortgagee's  right 
to  participate  in  arbitration  proceedings  to  fix  amount  of  loss  under  open  mort- 
gage clause  attached  to  insurance  policy  providing  for  payment  of  loss  to  a  mort- 
gagee as  his  interest  may  appear. 

Cited  in  notes  (30  L.R.A.  636)  on  effect  of  riders  or  slips  attached  to  insur- 
ance policies;  (9  L.R.A. (N.S.)  490)  on  insurable  interest  of  one  secondarily 
liable  in  property  primarily  charged  with  obligation;  (18  L.R.A.  (N.S.)  205)  on 
effect  of  breach  of  insurance  policy  by  mortgagor  on  rights  of  mortgagee;  (58 
Am.  St.  Rep.  672)  on  applicability  to  mortgagee  of  condition  in  policy  for  for- 
feiture; (135  Am.  St.  Rep.  750,  754)  on  fire  insurance  as  security  for  a  mortgagee 
or  other  lien  holder. 

Distinguished   in   Jaskulski   v.   Citizens'   Mut.   F.   Ins.   Co.    131   Mich.   605,   92 
N.  W.  98,  holding  that  under  ordinary  mortgage  rider  on  policy  issued  to  mort- 
gagor, mortgagee  is  bound  by  condition  making  policy  void  on  transfer  of  prop- 
erty without  consent  of  insurer. 
Forfeiture  under  policy. 

Cited  in  Haas  v.  Mutual  L.  Ins.  Co.  84  Neb.  697,  26  L.R.A. (N.S.)  754,  121  N. 
W.  996,  holding  life  insurance  policy  not  forfeited  by  failure  to  pay  premiums 
when  due,  where  the  policy  contains  no  clause  declaring  such  forfeiture. 

25  L.  R.  A.  686,  EDDY  v.  LONDON  ASSUR.  CORP.  143  N.  Y.  311,  62  N.  Y.  S. 
R.  316,  38  N.  E.  307. 

Followed  in  Eddy  v.  Williamsburgh  City  F.  Ins.  Co.  143  N.  Y.  656,  38  N.  E. 
307,  without  discussion. 
Effect    of    mortgagor's    acts    on    mort«n«r<-'s    interest    under    policy. 

Cited  in  Genesee  Falls  Permanent  Sav.  &  L.  Asso.  v.  United  States  F.  Ins.  Co. 
16  App.  Div.  588,  44  N.  Y.  Supp.  979,  holding  mortgagor's  failure  to  state  cor- 
rectly interest  in  insured's  premises,  not  within  mortgagee  clause  that  policy 
shall  not  be  invalidated  by  "act  or  neglect  of  mortgagor;"  Hardy  v.  Lancashire 
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Ins.  Co.  166  Mass.  214,  33  L.  R.  A.  244,  55  Am.  St.  Rep.  395,  44  N.  E.  209,  hold- 
ing mortgagee's  right  to  full  payment  of  loss  under  mortgagee  clause  not  af- 
fected by  mortgagor's  taking  other  insurance,  though  former  policy  contains 
pro  rata  provision;  Baldwin  v.  German  Ins.  Co.  105  Iowa,  385,  75  N.  W.  326, 
holding  attaching  mortgage  clauses  to  void  policies  does  not  revive  them  or 
create  valid  contracts;  Reed  v.  Firemen's  Ins.  Co.  81  N.  J.  L.  526,  35  L.R.A. 
(N.S.)  345,  80  Atl.  462,  holding  that  policy  of  fire  insurance  may  be  valid  as  to- 
mortgagee  when  mortgagee  clause  in  usual  form  is  attached  to  policy  although 
void  as  to  owner  because  of  breach  of  warranty;  Heilbrunn  v.  German  Alliance  Ins. 
Co.  140  App.  Div.  564,  125  X.  Y.  Supp.  374  (dissenting  opinion),  on  attachment 
of  mortgagee  clause  to  fire  policy  as  giving  rise  to  separate  contract  of  insurance 
between  mortgagee  and  company;  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla.  583,. 
33  So.  473;  Reed  v.  Newark  F.  Ins.  Co,  74  N.  J.  L.  405,  65  Atl.  1053,— holding 
that  invalidity  of  policy  for  acts  done  by  mortgagor  cannot  be  set  up  to  defeat 
recovery  under  mortgage  clause;  Smith  v.  Union  Ins.  Co.  25  R.  I.  267,  105  Am. 
St.  Rep.  882,  55  Atl.  715,  holding  that  under  policy  containing  mortgage  clause, 
insurer  cannot  set  up,  against  mortgagee,  that  policy  is  void  because  interest  of 
owner  is  improperly  described;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Field,  18  Colo, 
App.  72,  70  Pac.  149,  holding  mortgagee  not  bound  by  agreement  between  insurer 
and  owner  as  to  amount  of  loss;  Uhlfelder  v.  Palatine  Ins.  Co.  Ill  App.  Div.  61r 
97  N.  Y.  Supp.  499,  Reversing  44  Misc.  155,  89  N.  Y.  Supp.  792,  holding  mortgagee,, 
who  has  bid  in  the  property  before  the  fire,  entitled  to  recover  under  mortgage 
clause. 

Cited  in  footnotes  to  Syndicate  Ins.  Co.  v.  Bohn,  27  L.  R.  A.  614,  which  holds 
mortgagee's  rights  under  mortgage  clause  in  policy  not  affected  by  mortgagor's 
false  statements;  Farmers'  Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A. 
710,  which  denies  mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  gran- 
tee for  own  benefit;  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  vio- 
lation of. provision  against  transfer  of  property  without  consent;  Delaware  Ins. 
Co.  v.  Greer,  61  L.  R.  A.  137,  which  holds  mortgagee's  indemnity  placed  at  risk 
of  every  act  and  omission  of  mortgagor  which  would  avoid  latter's  interest; 
Boyd  v.  Thuringia  Ins.  Co.  55  L.  R.  A.  165,  which  holds  question  of  forfeiture 
of  policy  payable  to  mortgagee  not  determined  by  provisions  as  to  mortgagor's 
acts. 

Cited  in  notes  (6  L.R.A. (N.S.)  450)  on  right  to  insurance  where  loss  occurrs 
during  period  of  redemption  from  foreclosure;  (18  L.R.A. (N.S.)  206)  on  effect  of 
breach  of  insurance  policy  by  mortgagor  on  rights  of  mortgagee;  (58  Am.  St. 
Rep.  672)  on  applicability  to  mortgagee  of  condition  in  policy  for  forfeiture; 
(135  Am.  St.  Rep.  754)  on  fire  insurance  as  security  for  a  mortgagee  or  other 
lien  holder. 

Distinguished  in  Queen  Ins.  Co.  v.  Dearborn  Sav.  Loan  &  Bldg.  Asso.  75  111. 
App.  377,  holding  parts  of  policy  indicated  therein  as  applicable  to  contract  with 
mortgagee  makes  complete  contract  to  exclusion  of  remainder  of  policy;  Sun 
Ins.  Office  v.  Varble,  103  Ky.  768,  41  L.  R.  A.  794,  46  S.  W.  486,  holding  fire 
insurance  company  bound  to  pay  loss  sustained  by  lessor  under  policy  issued 
to  her,  notwithstanding  payment  of  portion  of  loss  contracted  for  under  policies 
to  lessees,  where  lessee  not  required  to  rebuild. 
Trustee's  liability  for  misapplied  insurance  money. 

Cited  in  Re  Olmstead,  52  App.  Div.  518,  66  N.  Y.  Supp.  212,  holding  trustee 
liable  for  amount  of  insurance  directed  by  him  to  be  paid  to  person  in  posses- 
sion on  mere  verbal  understanding  that  it  be  used  in  repair  of  building. 
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25  L.  R.  A.  691,  McGRAW  v.  DISTRICT  OF  COLUMBIA,  3  App.  D.  C.  405, 
Liability    for    safety   of   bathers. 

Cited  in  Phillips  v.  Orr.  152  X.  C.  586,  67  S.  E.  1064,  on  duties  and  liabilities 
of  persons  or  corporations  maintaining  bathing  resorts. 

Cited  in  footnote  to  Brotherton  v.  Manhattan  Beach  Improv.  Co.  33  L.  R.  A. 
598,  which  requires  keeper  of  bathing  resort  to  take  proper  precautions  for 
safety  of  bathers. 

Cited  in  note  (3  L.R.A.  (X.S.)   982)   on  care  required  from  proprietor  of  bath* 
ing  resort. 
Liability  of   District  of  Columbia. 

Cited  in  Parsons  v.  District  of  Columbia,  35  App.  D.  C.  338,  holding  that 
District  of  Columbia  is  liable  as  municipality  for  breach  of  contract  with  build- 
ing contractor  made  by  Secretary  of  Treasury  and  district  commissioners  under 
act  of  Congress  of  June  6,  1902;  Smith  v.  District  of  Columbia,  25  App.  D.  C~  375,. 
Tiolding  commissioners  of  district  not  liable  for  injury  in  street  railway  from 
use  of  improper  cars  where  act  of  Congress  gave  them  no  control  over  the  con- 
struction. 
Liability  of  municipality  for  unsafe  conditions  in  public  ground*. 

Cited  in  note  (33  L.R.A.  (N.S. )  523)  on  liability  of  municipality  for  injuries- 
through  unsafe  conditions  in  parks  or  other  public  grounds. 

25  L.  R.  A.  694,  WOOSTER  v.  MULLIXS,  64  Conn.  340,  30  Atl.   144. 
Right   to   give   casting   vote. 

Cited  in  footnotes  to  State  ex  rel.  Morris  v.  McFarland,  39  L.  R.  A.  282,  which 
holds  auditor's  right  to  give  casting  vote  on  tie  vote  by  township  trustees  not 
limited  to  vote  by  ballot;  Gate  v.  Martin,  48  L.  R.  A.  613,  which  denies  mayor's 
power  to  veto  action  by  aldermen  in  passing  on  election  for  member  of  board; 
State  ex  rel.  Young  v.  Yates,  37  L.  R.  A.  205,  which  holds  mayor's  right  to  cast- 
ing vote  in  case  of  tie  not  restricted  by  provision  requiring  majority  vote  of 
all  members  of  council;  Brown  v.  Foster,  31  L.  R.  A.  116,  which  authorize* 
mayor  to  vote  only  to  break  tie. 
Record  of  ayes  and  nays. 

Cited  in  footnote  to  Board  of  Education  v.  Best,  27  L.  R.  A.  78,  which  holds 
mandatory,  provision  for  requiring  ayes  and  nays  on  motion  to  employ  teacher. 

25  L.  R.  A.  695,  Re  ROOSEVELT,  143  N.  Y.  120,  62  X.  Y.  S.  R.  130,  38  N.  E.  281. 
\Vhat    law    governs    taxable    transfers. 

Cited  in  State  ex  rel.  Garth  v.  Switzler,  143  Mo.  327,  40  L.  R.  A.  280,  65  Am. 
St.  Rep.  653.  45  S.  W.  245,  holding  collateral  succession  tax  is  governed  by  law 
in  force  at  death  of  testator;  Re  Meyer,  83  App.  Div.  384,  82  X.  Y.  Supp.  329, 
holding  vested  remainder  of  uncertain  value  taxable  according  to  law  in  force 
at  death  of  testator. 
Interests  subject  to  succession  tax. 

Cited  in  Talmadge  v.  Seaman,  85  Hun,  246,  32  X.  Y.  Supp.  906,  holding  con- 
tingent estate  in  remainder  subject  to  succession  tax  under  statute  existing  upon 
termination  of  life  estate,  though  statute  enacted  subsequent  to  will  creating  it; 
Re  Westurn,  152  X.  Y.  100,  46  X.  E.  315,  holding  transfer  tax  cannot  be  fixed 
until  finally  determined  whether  will  valid  or  property  passes  under  interstate 
laws;  Re  Sloane,  154  X.  Y.  114,  47  X.  E.  978,  holding  transfer  tax  assessable  on 
value  of  legacy,  dependent  on  widowhood  or  widow's  death,  after  deducting  value 
of  widow's  estate  during  widowhood;  Re  Hoffman,  143  X.  Y.  334.  38  X.  E.  311, 
holding  collateral  inheritance  tax  is  assessable  only  on  present  ownership  or  ab- 
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>solute  right  of  future  enjoyment;  Coxe's  Estate,  193  Pa.  Ill,  44  Atl.  256,  holding, 
under  statute  laying  transfer  tax  upon  value  of  estate  when  right  of  possession 
.accrues,  remainder  taxable  only  on  value  of  property  when  possession  acquired; 
Me  Yanderbilt,  68  App.  Div.  33,  74  X.  Y.  Supp.  450,  and  Billings  v.  People,  189 
111.  4.7-2,  5.9  L.  R.  A.  814,  59  X.  E.  798,  holding  future  contingent  remainders  not 
taxable  at  death  of  testator;  Re  Plum,  37  Misc.  471,  75  X.  Y.  Supp.  940,  holding 
remainders,  under  will  of  property  to  trustees  to  invest  and  divide  upon  con- 
tingencies happening  to  life  tenant,  not  presently  taxable;  Re  Babcock,  37  Misc, 
446,  75  X.  Y.  Supp.  926,  holding  taxation  of  remainders  when  life  tenant  has. 
power  to  reduce  principal  postponed  until  value  determined;  Re  Eldridge,  291 
Misc.  73:8,  62  X.  Y.  Supp.  1026,  holding  legacies  to  remainder  men  dependent 
upon  survival  at  death  of  life  tenant  not  taxable  until  determinable;  Billings  v. 
People,  189  111.  487,  59  L.  R.  A.  814,  59  X.  E.  798,  holding  transfer  tax  cannot 
be  assessed  on  remainder  until  life  estate  terminates;  People  v.  McCormick,  208. 
111.  445,  64  L.  R.  A.  779,  70  X.  E.  350,  holding  estate  in  remainder,  if  subject  to1 
defeasance,  is  not  liable  to  inheritance  tax  until  it  becomes  indefeasible;  Lick's 
Estate,  28  Pa.  Co.  Ct.  122,  holding  payment  of  inheritance  tax  by  executor  within 
three  months  after  death  of  testator,  erroneous,  where  payment  of  bequests  post- 
poned by  trust  created  by  will;  Re  Vanderbilt,  172  N.  Y.  77,  64  N.  E.  782  (dis- 
senting opinion),  majority  holding  trust  estate,  with  remainder  to  beneficiary 
-contingent  only  upon  his  surviving  stated  period,  immediately  taxable;  Re  Pell, 
J71  JST.  Y.  54,  57  L.  R.  A.  543,  89  Am.  St.  Rep.  791,  63  X.  E.  789,  Reversing  60 
App,  Div.  290,  70  X.  Y.  Supp.  196,  holding  remainder,  vesting  prior  to  act,  but 
not  in  possession  until  subsequent  thereto,  not  taxable;  State  ex  rel.  Garth  v. 
Switzler,  143  Mo.  329,  40  L.  R.  A.  288,  65  Am.  St.  Rep.  653,  45  S.  W.  245,  holding 
tax  upon  whole  estate  of  deceased  payable  by  personal  representatives  of  estate, 
not  succession  tax,  but  one  upon  property;  Re  Dows,  52  L.  R.  A.  433,  which  holds 
real  property  subject  to  power  of  appointment,  converted  into  personalty,  subject 
to  transfer  tax  on  personalty;  State  ex  rel.  Gage  v.  Probate  Ct.  112  Minn.  287, 
.128  N.  W.  18,  holding  that  inheritance  tax  must  be  computed  upon  value  at 
time  of  decedent's  death  of  right  to  receive  amount  actually  paid  upon  date  of 
payment;  Lynch  v.  Union  Tryst  Co.  90  C.  C.  A.  147,  164  Fed.  165,  holding  share 
of  net  income  from  residuary  estate  before  final  distribution  not  liable  to  the 
tax;  Vanderbilt  v.  Eidman,  196  U.  S.  495,  49  L.  ed.  568,  25  Sup.  Ct.  Rep.  331; 
Lick's  Estate,  12  Pa.  Dist.  R.  579, — holding  collateral  inheritance  tax  not  due 
on  legacies  until  they  are  to  be  distributed,  and  then  only  on  amount  to  be  paid 
to  distributees. 

Distinguished  in  Re  Dows,  167  X.  Y.  234,  52  L.  R.  A.  436,  88  Am.  St.  Rep.  509, 
60  X.  E.  439,  holding  absolute  remainders  alienable,  devisable,  and  descendible, 
are  taxable;  Re  Hite,  159  Cal.  396,  32  L.R.A.(N.S.)  1170,  113  Pac.  1072,  Ann. 
Cas.  1912  C,  1014,  holding  that  money  lost  to  estate  by  misappropriation  by 
executor  must  be  included  in  computing  inheritance  tax  on  residuary  legatee. 
Validity  of  succession  tax. 

Cited  in  Re  Tracy,  179  X.  Y.  508,  72  X.  E.  519,  as  pointing  out  defects  in 
Transfer  Tax  Law  which  were  subsequently  cured  by  amendments. 

Cited  in  footnote  to  Minot  v.  Winthrop,  26  L.  R.  A.  259,  which  upholds  rea- 
sonable succession  tax  on  transmission  of  decedent's  property. 

Cited  in  note   (127  Am.  St.  Rep.  1077,  1082)   on  inheritance  taxation. 
Exemption    from    succession    tax. 

Cited  in  Stellwagen  v.  Wayne  Probate  Judge,  130  Mich.  171,  89  N.  W.  728 
(dissenting  opinion),  majority  holding  exemption  of  $5,000  from  tax  is  to  be 
taken  from  estate  as  a  whole. 
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Penalty  for  nonpayment  of  tax. 

Cited  in  Re  Davis,  91  Hun,  64,  36  N.  Y.  Supp.  822,  holding  per-cent  penalty 
for  nonpayment  of  transfer  tax  on  personal  property,  of  which  remainderman 
cannot  get  possession  until  death  of  life  tenant,  does  not  begin  to  run  until 
death  of  life  tenant. 

25  L.  R.  A.  697,  HARDIE  v.  HARDIE,  162  Pa.  227,  29  Atl.  886. 
Gronnds    for    divorce. 

Cited  in  Mendenhall  v.  Mendenhall,  12  Pa.  Super.  Ct.  296,  holding  desertion 
not  justified  on  ground  of  cruel  and  barbarous  treatment,  where  there  was  only 
short  struggle  resulting  in  slight  physical  injury;  Roth  v.  Roth,  15  Pa.  Super. 
Ct.  202,  holding  annoyance  by  husband  coming  to  house  and  rapping  on  door 
and  window  of  house  where  wife  lived  apart  is  not  sufficient  indignity  to  support 
action  for  divorce. 

Cited  in  footnotes  to  Tirrell  v.  Tirrell,  47  L.  R.  A.  750,  which  holds  mere 
payment  of  allowance  to  abandoned  wife  under  order  of  court  will  not  prevent 
divorce  for  desertion;  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  right  to 
divorce  for  cruelty  from  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food;  Ring  v.  Ring,  62  L.  R.  A.  878,  which  holds  habitual  and  intemperate  use 
••of  morphine  not  cruel  treatment  entitling  other  spouse  to  divorce. 

Cited  in  note  (65  Am.  St.  Rep.  74)   on  cruelty  as  ground  for  divorce. 

25  L.  R.  A.  699,  PRICE  v.  SCHAEFFER,  161  Pa.  530,  29  Atl.  279. 
When   foreign   judgments   may   be   impeached. 

Cited  in  Jones  v.  Quaker  City  Mitt.  F.  Ins.  Co.  23  Pa.  Co.  Ct.  531,  9  Pa.  Dist. 
R.  214,  holding  judgment  of  another  state  can  be  impeached  to  show  want  of 
jurisdiction  through  failure  to  serve  process;  Wilmer  v.  Lewis,  24  Pa.  Co.  Ct. 
616,  holding  judgments  entered  solely  on  authenticated  transcripts  of  judgments 
of  another  state  void  ab  initio;  Com.  v.  Bolich,  18  Pa.  Co.  Ct.  406,  holding  judg- 
ment of  divorce  in  another  state,  void  because  process  not  served,  unavailing 
elsewhere;  Levison  v.  Blumenthal,  10  Kulp,  256,  holding  judgment  of  another 
state  will  not  be  given  "faith  and  credit"  when  cause  of  action  had  ceased  to 
exist  before  judgment  rendered;  JLevison  v.  Blumenthal,  8  Northampton  Co.  Rep. 
38,  holding  judgment  rendered  in  favor  of  defendant  in  one  state  good  defense 
to  action  on  judgment  subsequently  obtained  by  plaintiff  on  same  cause  of  action 
in  another  state;  Aurora  Automatic  Machinery  Co.  v.  Reading  Standard  Co. 
39  Pa.  Dist.  R.  364,  holding  that  judgment  of  another  state,  regular  on  its  face, 
mav  be  impeached  upon  ground  that  court  was  without  jurisdiction;  Haight  v. 
Nolt,  14  Pa.  Dist.  R.  45,  21  Lane.  L.  Rev.  274;  Farrow  v.  Farrow,  16  Pa.  Dist. 
R.  979,  34  Pa.  Co.  Ct.  464;  Fischer  v.  Sterling,  14  Luzerne  Leg.  Rep.  393, — hold- 
ing that  record  in  foreign  judgment  may  be  contradicted  by  evidence  impeach- 
in<*  the  jurisdiction  of  the  court;  Levison  v.  Blumenthal,  10  Pa.  Dist.  R.  414, 
holding  that  foreign  judgment  may  be  attacked  by  showing  want  of  jurisdiction 
of  the  subject  matter;  Splane  v.  Splane,  29  Pa.  Super.  Ct.  188,  holding  that 
sheriff's  return  on  summons  in  foreign  judgment  may  be  attacked  by  parol 
evidence;  Wilmer  v.  Lewis,  10  Pa.  Dist.  R.  138,  holding  that  foreign  judgment 
can  be  enforced  only  by  new  action  thereon. 

Cited  in  note   (103  Am.  St.  Rep.  309)   on  judgments  of  courts  of  other  states. 

Distinguished  in  Schnader  v.  Bender,  8  Northampton  Co.  Rep.  262,  19  Lane. 
L.  Rev.  198,  holding  personal  judgment  against  nonresident  in  action  in  rem 
not  subject  to  attack  in  action  thereon  in  another  state,  where  defendant  sub- 
mitted himself  to  jurisdiction  oi  court. 
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25  L.  R.  A.  701,  WALTON  v.  KENDRICK,  122  Mo.  504,  27  S.  W.  872. 
Proof  of  execution  of  will. 

Cited  in  Schierbaum  v.  Schemme,  157  Mo.  16,  80  Am.  St.  Rep.  604,  57  S.  W. 
526,  and  Gordon  v.  Burris,  141  Mo.  013,  43  S.  W.  642,  holding  declarations  of 
testatrix  made  subsequent  to  execution  of  will,  inadmissible;  Throckmorton  v. 
Holt,  180  U.  S.  571,  45  L.  ed.  673,  21  Sup.  Ct.  Rep.  474,  holding  declarations  of 
deceased,  and  letters  written  after  execution  of  will,  inadmissible  upon  question 
of  its  having  been  forged;  Ortt  v.  Leonhardt,  102  Mo.  App.  43,  74  S.  W.  423 
(concurring  opinion),  holding  witnesses  attesting  testator's  signature  must  know 
instrument  is  ''last  will,"  and  be  able  to  so  testify  upon  proof  of  will;  Lipphard 
v.  Humphrey,  209  U.  S.  269,  52  L.  ed.  786,  28  Sup.  Ct.  Rep.  561,  14  Ann.  Cas. 
872,  holding  affirmative  proof  of  knowledge  of  contents  of  will  by  testator  who 
is  unable  to  read,  unnecessary  in  the  absence  of  any  evidence  of  fraud. 

Cited  in  notes  (38  L.R.A. (X.S.)  171)  on  wills;  necessity  that  witnesses  see 
testator  sign,  or  that  they  see  his  signature;  (107  Am.  St.  Rep.  463)  on  ad- 
xnissibility  of  testator's  declarations  to  sustain,  defeat  or  aid  in  construction 
of  alleged  will. 

Distinguished  in  MendenhalPs  Will,  43  Or.  557,  73  Pac.  1033,  holding  recitals 
in  attestation  clause  cannot  prevail  against  positive  and  convincing  proof  that 
•will  was  not  signed  when  witnessed;  Ewing  v.  Mclntyre,  141  Mich.  517,  104  X. 
W.  787;  Mann  v.  Balfour,  187  Mo.  305,  86  S.  W.  103, — holding  declarations  of 
testator  subsequent  to  making  will  admissible  in  probate  of  lost  will. 

Disapproved  in  Miller's  Will,  49  Or.  466,  124  Am.  St.  Rep.  1051,  90  Pac.  1002, 
14  Ann.  Cas.  277,  holding,  in  probate  of  lost  will,  declarations  of  testatrix  subse- 
quent to  its  execution  and  within  a  reasonable  time  of  her  death  admissible. 

25  L.  R.  A.  710,  NORFOLK  &  W.  R.  CO.  v.  HOOVER,  79  Md.  253,  47  Am.  St. 

Rep.  392,  29  Atl.  994. 
Who    are     fellow    servants. 

Cited  in  Hearn  v.  Quillen,  94  Md.  45,  50  Atl.  402,  holding  operating  sawmill 
is  not  same  general  business  as  that  of  erecting  shed  roof  over  mill;  Missouri 
P.  R.  Co.  v.  Lyons,  54  Neb.  640,  75  N.  W.  13,  holding  each  member  of  two  switch- 
ing crews,  switching  same  cars  under  general  supervision  of  yardmaster,  fellow 
servants,  although  each  crew  with  different  foreman ;  Missouri,  K.  &  T.  R.  .Co.  v. 
Elliott,  42  C.  C.  A.  204,  102  Fed.  Ill,  holding  superior  servant  is  fellow  servant 
of  those  under  him  unless  lie  has  entire  management  of  business;  Maryland 
Clay  Co.  v.  Goodnow,  95  Md.  355,  51  Atl.  292  (dissenting  opinion),  majority 
holding  superintendent  of  company  is  fellow  servant  with  laborers  engaged  by 
another  employee  to  do  work;  Pasco  v.  Minneapolis  Steel  &  Machinery  Co.  10.) 
Minn.  134,  18  L.R.A.  (X.S.)  155,  117  N.  W.  479,  holding  nature  of  duty  or 
service  to  be  the  decisive  test  to  distinguish  between  fellow  servant  and  vice- 
principal;  Bentley,  S.-&  Co.  v.  Edwards,  100  Md.  659,  60  Atl.  283,  holding  that 
where  facts  are  uncontradicted  question  who  are  fellow  servants  is  for  the 
court;  American  Bridge  Co.  v.  Leeds,  11  L.R.A. (N.S.)  1044,  75  C.  C.  A.  407, 
144  Fed.  608,  holding  that  servant  assumes  the  risk  of  negligence  of  superior 
fellow  servant  in  directing  the  work. 

Cited  in  notes  (50  L.  R.  A.  429)  on  what  servants  are  deemed  to  be  in  same 
common  employment,  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise;  (51  L.  R.  A.  515,  567,  578,  584,  612)  on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;  (54  L.  R.  A.  95) 
on  vice  principalship  as  determined  with  reference  to  character  of  act  which 
caused  injury;  (25  L.  R.  A.  387,  392)  on  train  despatcher  and  telegraph  operator 
as  fellow  servants  of  trainmen;  (7  L.R.A.  (N.S.)  655)  on  despatcher  as  fellow 
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servant,  at  common  law,  of  train  employees;    (48  L.  ed.  U.  S.  1007)   on  railway 
telegraph   operators   as   fellow   servants   of   railway   trainmen. 

Disapproved  in  Wallace  v.  Boston  &  M.  R.   Co.   72   N.  H.   517,  57   Atl.   913, 
holding  train  despatcher  causing  collision  through   erroneous   orders  not  fellow 
servant  of  brakeman   injured  thereby. 
Knowledge    as    element    of    master's    liability. 

Cited  in  Weeks  v.  Scharer,  49  C.  C.  A.  377,  111  Fed.  335,  holding  notice  of  in- 
competence to  shift  boss  without  authority  to  discharge  men  not  notice  to 
master;  Smith  v.  Philadelphia,  B.  &  W.  R.  Co.  Ill  Md.  279,  73  Atl.  818,  on 
master  as  not  being  liable  for  negligence  of  fellow  servant  in  absence  of  evidence 
of  negligence  in  their  employment. 

Cited  in  notes   (41  L.  R.  A.  47,  97,  98)   on  knowledge  as  element  of  employer's 
liability   to   injured   servants;    (40   L.   R.   A.    146)    on   intoxication   as   affecting 
negligence. 
Master's    duty    as    to    rules    and    employment    of    servants. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Day,  —  Tex.  — ,  34  L.R.A.  (N.S.)  115,  136 
S.  W.  435,  holding  that  master  who  retains  dangerous  employee,  whose  repu- 
tation is  such  that  master  might  foresee  danger,  is  liable  to  employee  for  injury 
caused  by  assault  by  such  dangerous  servant. 

Cited  in  notes  (43  L.  R.  A.  347)  on  duty  of  master  and  servant  as  to  rules 
promulgated  for  safe  conduct  of  business;  (48  L.  R.  A.  390)  on  duty  of  master 
as  to  employment  of  servants;  (20  L.R.A. (N.S.)  324)  on  inference  as  to  breach 
of  duty  to  employ  or  retain  none  but  competent  servants,  from  fact  of  incompe- 
tence; (30  L.R.A. (N.S.)  Ill)  on  disobedience  as  incompetency  within  rule  as 
to  master's  duty  to  furnish  competent  fellow  servants. 

Disapproved   in   Baltimore   &   O.   R.    Co.   v.   Henthorne,    19   C.    C.   A.    629,   43 
U.   S.  App.   113,   73   Fed.   640,   holding  officer  entitled  to   suspend   servant  tem- 
porarily is  one  authorized  to  receive  notice  for  company  of  his  incompetency. 
Evidence  of  incompetence  of.  servants. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Henthorne,  19  C.  C.  A.  627,  43  U.  S.  App. 
113,  73  Fed.  638;  Stoll  v.  Daly  Min.  Co.  19  Utah,  284,  57  Pac.  295;  Park  v. 
New  York  C.  &  H.  R.  R.  Co.  85  Hun,  186,  32  N.  Y.  Supp.  482,  —  holding  evidence 
of  reputation  as  to  care  and  prudence  of  brakeman  admissible  on  subject  of 
notice  to  master  before  employment;  Gier  v.  Los  Angeles  Consol.  Electric  R.  Co. 
108  Cal.  134,  41  Pac.  22,  holding  servant's  reputation  for  carelessness  not  proof 
of,  but  admissible  upon,  question  of  actual  unfitness;  Green  v.  Western  American 
Co.  30  Wash.  116,  70  Pac.  310,  holding,  in  action  for  personal  injury  to  coal 
miner  from  fall  of  roof,  evidence  of  specific  acts  of  incompetence  of  pit  boss  is 
competent;  Southern  P.  Co.  v.  Hetzer,  1  L.R.A.  (N.S.)  292,  68  C.  C.  A.,  26,  135 
Fed.  278,  holding  evidence  of  specific  acts  of  negligence  known  to  master  or  so 
notorious  that  he  should  have  known,  admissible  in  question  of  negligence  in 
retaining  incompetent  servant. 

Cited  in  notes  (14  L.R.A. (N.S.)  757,  758,  759,  763,  766)  on  evidence  of 
specific  instances  to  prove  character;  (11  Eng.  Rul.  Cas.  245)  on  admissibility 
of  fact  collateral  to  issue. 

25  L.  R.  A.  719,  DEYO  v.  HAMMOND,  102  Mich.  122,  60  N.  W.  455. 
Merger    of    conversation    in    •written    contract. 

Cited  in  Leffel  v.  Piatt,  126  Mich.  453,  86  N.  W.  65,  holding  prior  conversation 
as -to  testing  machinery  merged  in  \vritten  contract  of  sale,  under  which  pur 
chaser  was  to  accept  or  return  machinery  within  thirty  days. 
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25  L.  R.  A.  V21,  MULLEN  v.  SANBORX,  79  Md.  364,  47  Am.  St.  Rep.  421,  29 

Atl.  522. 
Immunity    of   nonresident   .suitor   or   witness. 

Cited  in  Cooper  \.  Wyinan,  122  X.  C.  785,  65  Am.  St.  Rep.  731,  29  S.  E.  947, 
holding  process  in  another  action  cannot  be  served  on  nonresident  coming  into 
state  solely  as  suitor  or  witness;  Monroe  v.  St.  Clair  Circuit  Judge,  125  Mich. 
285,  52  L.  R.  A.  190,  footnote  p.  189,  84  X.  W.  305,  holding  vendor  of  libeled 
vessel  coming  into  state,  at  request  of  purchaser,  to  procure  release,  not  exempt 
from  arrest  in  another  suit  brought  by  such  purchaser;  Guynn  v.  McDaneld,  4 
Idaho,  610,  95  Am.  St.  Rep.  158,  43  Pac.  74,  holding  nonresident  attending  term 
of  Federal  court  as  plaintiff1  in  action,  not  exempt  from  service  of  summons  in 
action  in  state  court,  brought  by  defendant  in  former  suit;  Murray  v.  Wilcox, 
122  Iowa,  192,  64  L.  R.  A.  537,  101  Am.  St.  Rep.  263,  97  N.  W.  1087,  holding 
nonresident  defendant  in  criminal  proceeding  brought  into  state  on  extradition, 
not  subject  to  service  of  original  notice  in  civil  action,  and  referring  with  ap- 
proved to  annotation  in  25  L.  R.  A.  721;  Long  v.  Hawken,  114  Md.  239,  42 
L.R.A.  (X.S.)  1108,  79  Atl.  190,  holding  that  nonresident  witness,  who  is  party 
defendant,  who  comes  into  state  to  testify  is  exempt  from  service  of  process  in 
another  civil  action,  while  in  attendance  upon  trial;  Underwood  v.  Fosha,  73 
Kan.  413,  85  Pac.  564,  9  Ann.  Cas.  833,  holding  witness  attending  court  in 
county  other  than  his  residence  exempt;  Martin  v.  Bacon,  76  Ark.  160,  113  Am. 
St.  Rep.  81,  88  S.  W.  868,  6  Ann.  Cas.  336;  Breon  v.  Miller  Lumber  Co.  83  S.  C. 
225,  24  L.R.A.  (N.S.)  278,  65  S.  E.  214, — holding  witness  summoned  to  testify 
in  suit  to  which  he  is  also  a  party  exempt,  citing  specially  full  annotation  on 
this  point;  Chittenden  v.  Carter,  82  Conn.  590,  74  Atl.  884,  18  Ann.  Cas.  125, 
holding  same  as  to  witness  not  a  party  but  interested  in  the  suit,  citing  specially 
annotation  on  this  point;  Sewanee  Coal,  Coke  &  Land  Co.  v.  Williams  &  Co. 
120  Tenn.  343,  107  S.  W.  968,  holding  witness  subpoenaed  as  witness  in  Federal 
court  exempt. 

Annotation  cited  in  Netograph  Mfg.  Co.  v.  Scrugham,  197  N.  Y.  380,  27  L.R.A. 
(N.S.)  334,  134  Am.  St.  Rep.  886,  90  N.  E.  962,  holding  nonresident  released  on 
bail  in  criminal  prosecution,  not  exempt. 

Cited  in  footnotes  to  Greenleaf  v.  People's  Bank,  63  L.R.A.  500,  which  holds 
nonresident  attorney  not  exempt  from  service  of  process  while  coming  into 
state  to  transact  business  before  courts  in  interest  of  his  client;  Murray  v. 
Wilcox,  64  L.R.A.  534,  which  holds  defendant  in  criminal  case  coming  into 
state  to  attend  the  trial  exempt  from  service  of  civil  process  during  pendency 
of  the  proceedings. 

Cited  in  notes  (24  L.R.A. (X.S.)  277)  on  validity  of  service,  in  action  against 
corporation  upon  nonresident  officer  within  state  as  party  or  witness;  (27 
L.R.A. (N.S.)  333)  on  right  of  nonresident  to  exemption  from  process  while 
within  jurisdiction  pursuant  to  condition  of  bail  bond;  (76  Am.  St.  Rep.  537) 
on  exemption  from  service  of  civil  process. 

Annotation  in  25  L.  R.  A.  721,  referred  to  approvingly  in  Greenleaf  v.  People's 
Bank,  133  X.  C.  299,  63  L.  R.  A.  503,  98  Am.  St.  Rep.  709,  45  S.  E.  638,  holding 
nonresident  attorney  not  exempt  from  service  of  process  when  coming  into  state 
to  transact  business  before  courts  for  client. 

Distinguished  in  Linn  v.  Hogan,  121  Ky.  629,  87  S.  W.  1101,  holding  that 
witness  may  be  served  with  notice  of  appeal  to  court  of  appeals,  while  going, 
returning  or  attending  in  obedience  to  subpoena. 
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25  L.  R.  A.  739,  BALDWIN  v.  HOSMER,  101  Mich.  119,  59  N.  W.  432. 
Right  to  a«sets  of  insolvent  corporation   in  hands  of  receiver. 

Cited  in  Wheeler  v.  Dime  Sav.  Bank,  116  Mich.  271,  72  Am.  St.  Rep.  521, 
74  N.  W.  496,  holding  member  of  benevolent  association  of  another  state,  over 
which  receiver  appointed  in  that  state,  cannot  by  garnishment  in  this  state  obtain 
advantage  over  other  members;  Baldwin  v.  Hosmer,  101  Mich.  436,  59  X.  W.  669, 
holding  injunction  petitioned  by  ancillary  receiver  of  foreign  benevolent  associa- 
tion against  garnishment  proceedings  by  local  creditor  to  subject  fund  held 
within  jurisdiction,  properly  refused;  Sands  v.  E.  S.  Greeley  &  Co.  31  C.  C.  A. 
425,  50  U.  S.  App.  610,  88  Fed.  132,  holding  that  appropriation  of  local  assets 
to  claims  of  local  creditors  to  prejudice  of  title  of  foreign  receiver  is  matter  of 
judicial  discretion,  and  refusal  to  make  such  appropriation  will  not  be  disturbed 
on  appeal  where  claims  of  creditors  of  equal  validity  and  equity;  MacMurray  v. 
Sidwell,  155  Ind.  566,  80  Am.  St.  Rep.  255,  58  N.  E.  722,  holding  local  receiver 
of  foreign  building  association  should  not  pay  local  creditors  in  full,  but  turn 
over  net  proceeds  of  fund  to  general  receiver  appointed  in  foreign  state,  for  gen- 
eral distribution,  but  under  conditions  protecting  rights  of  local  creditors;  Smith 
v.  Taggart,  30  C.  C.  A.  567,  57  U.  S.  App.  493,  87  Fed.  98,  holding  that  ancillary 
receivers  of  benevolent  association  should  transmit  to  receiver  appointed  in  state 
where  association  was  incorporated,  all  funds  in  their  hands  belonging  to  su- 
preme lodge;  Hale  v.  Bugg,  82  Fed.  37,  refusing  upon  petition  for  appointment 
of  ancillary  receiver  for  foreign  corporation  to  interfere  with  sheriff's  possession 
of  property  under  previous  attachment  proceedings  in  state  court. 

Cited  in  footnotes  to  Failey  v.  Fee,  32  L.  R.  A.  311,  which  requires  payment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign  in- 
solvent corporation;  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies  re- 
ceiver's power  to  consent  to  decree  in  other  state  for  payment  of  assessments  by 
stockholders  to  creditors. 

Cited  in  notes  (34  L.  R.  A.  740)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation;    (38  L.  R.  A.  98)   on  distribution  of  assets  of  in- 
solvent insurance  company. 
Right    of    foreign    receiver   to    sue. 

Cited  in  Gray  v.  Josselyn,  117  Mich.  24,  75  N.  W.  96,  referring  to,  without 
deciding,  the  question  whether  foreign  receiver  will  be  permitted  to  sue  for  debt 
due  estate  in  contravention  of  rights  of  local  creditors. 

Cited  in  note   (47  L.  ed.  U.  S.  383)   on  right  of  receiver  to  enforce  liability 
of  corporate  stockholder  outside  state  of  appointment. 
Contempt    proceedings    to    determine   title. 

Cited  in  State  ex  rel.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  v.  Judicial 
Dist.   Ct.  30  Mont.   118,  75  Pac.  956,  holding  contempt  proceedings  not  proper 
for  purpose  of  determining  title  not  determined  in  the  injunction  proceeding. 
Jurisdiction   of   eauity   over   voluntary   unincorporated   associations. 

Cited  in  note  (68  Am.  St.  Rep.  860)  on  jurisdiction  of  equity  over  voluntary 
unincorporated  associations. 

25  L.  R.  A.  744,  POOLE  v.  CONSOLIDATED  STREET  R.  CO.   100  Mich.  379, 

59  N.  W.  390. 
Contributory    negligence    of   injured   passenger. 

Cited  in  Fillingham  v.  St.  Louis  Transit  Co.  102  Mo.  App.  589,  77  S.  W.  314, 
holding  passenger  on  street  car  not  negligent  in  alighting  at  dangerous  place, 
when  invited  to  do  so  by  conductor;  Richard  v.  Detroit,  R.  R.  &  L.  0.  R.  Co. 
129  Mich.  462,  89  N.  W.  52,  holding  street  car  passenger  alighting  upon  erroneous- 
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call  of  stopping  point  by  conductor,  and  injured  by  sudden  starting  of  car,  not 
negligent. 

Distinguished  in  Selby  v.  Detroit  R.  Co.  141  Mich.  115,  104  N.  W.  376,  hold- 
ing passenger   in  street   car   justified   as   matter  of  law,   in  alighting  when  car 
stops  pursuant  to  his  signal,  though  such  stop  may  not  be  at  the  usual  place. 
Jury  trial. 

Cited  in  Hennig  v.  Globe  Foundry  Co.   112  Mich.  618,  71  N.  W.  156,  holding 
defendant  has  right  to  have  his  theory  of  case  presented  to  jury  by  judge. 
Duty   of    street    railroad    us    to    places    for   alighting. 

Cited  in  footnote  to  Haley  v.  St.  Louis  Transit  Co.  64  L.R.A.  295,  which  holds, 
carrying  street  car  passenger  beyond  destination  not  proximate  cause  of  his. 
falling  on  slippery  pavement. 

Cited  in  notes  (26  L.R.A.  (N.S.)  1217)  on  duty  and  liability  of  street  rail- 
way to  passenger  attempting  to  enter  or  leave  car  on  wrong  side;  (32  L.R.A. 
(N.S.)  887)  on  duty  of  street  railway  as  to  condition  of  approaches  to  cars. 

25  L.  R.  A.  746,  WARREN  v.  FIRST  NAT.  BANK,  149  111.  9,  38  N.  E.  122. 
Preferences    by    insolvent    corporation. 

Cited  in  State  Nat.  Bank  v.  Union  Nat.  Bank,  168  111.  526,  48  N.  E.  82,  hold- 
ing insolvency  does  not  deprive  corporation  of  power  to  mortgage  corporate 
property  to  bona  fide  creditor,  although  mortgagee  thereby  secure  preference  to 
other  creditors;  O'Donnell  v.  Illinois  Steel  Co.  53  111.  App.  332,  holding  deed 
made  by  corporation  to  trustee  to  secure  indebtedness  upon  which  the  directors 
were  liable  should  be  set  aside;  Blair  v.  Illinois  Steel  Co  159  111.  362,  31  L.  R. 
A.  274,  42  N.  E.  895,  holding  insolvent  corporation  may  bona  fide  prefer  a 
creditor,  though  she  be  aunt  of  three  of  its  directors;  Illinois  Steel  Co.  v.  O'Don- 
nell, 156  111.  630,  31  L.  R.  A.  266,  47  Am.  St.  Rep.  245,  41  N.  E.  185,  and  Gottlieb 
v.  Miller,  154  111.  52,  39  N.  E.  992,  holding  that  insolvent  corporation  may  prefer 
creditors  subject  to  same  conditions  as  individuals;  J.  W.  Butler  Paper  Co.  v. 
Robbins,  151  111.  621,  38  N.  E.  153,  holding  president  of  corporation  may  not 
prefer  his  wife  as  creditor  in  pursuance  of  plan  to  exchange  her  holdings  of 
stock  into  demand  judgment  notes;  Peterson  v.  Brabrook  Tailoring  Co.  150  111. 
295,  37  N.  E.  242,  holding  entry  of  judgment  by  confession  of  corporation  and 
issue  of  execution  thereon  is  not  of  itself  a  diversion  or  misappropriation  of  a 
trust  fund. 

Cited  in  footnote  to  Adams  &  W.  Co.  v.  Deyette,  31  L.  R.  A.  497,  which  denies 
right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its  own  stock. 

Cited  in  notes   (45  Am.  St.  Rep.  828;  57  Am.  St.  Rep.  77,  78)   on  preferences 
by  insolvent  corporations. 
Extraterritorial    effect    of    laws    and    decisions. 

Cited  in  Nathan  v.  Lee,  152  Ind.  239,  43  L.  R.  A.  824,  52  N.  E.  987,  upholding 
mortgage  on  local  real  estate  given  by  insolvent  foreign  corporation  to  preferred 
creditors,  notwithstanding  decision  of  court  of  corporation's  residence  that  dis- 
position of  property  must  be  for  equal  benefit  of  all  creditors;  Stack  v.  Detour 
Lumber  &  Cedar  Co.  151  Mich.  27,  16  L.R.A. (N.S.)  620,  114  N.  W.  876,  14  Ann. 
Cas.  112,  holding  that  statute  providing  that  no  corporation  shall  set  up  usury 
as  defense,  has  no  extraterritorial  effect. 
\ssifinin.-iit  of  fund  not  yet  in  existence. 

Cited  in  Smith  v.  Bates  Mach.  Co.  182  111.  169,  55  N.  E.  69,  Affirming  79  111. 
App.  526,  and  Young  v.  Jones,  180  111.  220,  54  N.  E.  235,  holding  equitable  assign- 
ment of  part  of  fund  valid  though  fund  only  potentially  in  existence;  Brewer  v. 
Griesheimer,  104  111.  App.  331,  holding  unearned  wages  or  salary  assignable. 
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Cited  in  note   (10  Eng.  Rul.  Cas.  478)   on  legal  title  of  assignee  under  assign- 
ment of  future  chattels  as  security. 
Equitable   assignments. 

Cited  in  What  Cheer  Sav.  Bank  v.  Mowery,  149  Iowa,  120,  128  N.  W.  7,  hold- 
ing that  delivery  by  shipper  to  bank  of  bill  of  lading  with  draft  on  consignee 
to  secure  bank  for  advances  takes  precedence  of  subsequent  garnishment  by 
creditor  of  shipper;  Golsen  v.  Golsen,  127  111.  App.  88,  holding  that  written 
order  by  creditor  to  debtor  to  pay  amount  of  debt  to  a  third  party  constitutes 
an  equitable  assignment  thereof;  Alexander  v.  Munroe,  54  Or.  509,  135  Am.  St. 
Rep.  840,  101  Pac.  903,  holding  that  partial  assignment  of  judgment  operates 
as  an  equitable  assignment  which  is  binding  upon  the  judgment  debtor  having 
notice;  Rogers  v.  Penobscot  Min.  Co.  83  C.  C.  A.  380,  154  Fed.  615,  holding  that 
assignee  of  a  part  of  a  chose  in  action  may  maintain  suit  in  equity  thereon ; 
Rivers  v.  Wright,  117  Ga.  84,  43  S.  E.  499,  holding  that  a  partial  assignment 
is  enforceable  in  equity  though  the  debtor  did  not  assent  to  the  same,  if  all  the 
parties  in  interest  are  before  the  court. 
Sufficiency  of  transcript. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Gaulter,  165  111.  235,  46  N.  E.  256,  holding 
transcript  sufficient  which  contains  true  and  complete  transcript  of  the  record. 

25  L.  R.  A.  755,  STATE  ex  rel.  CHILDS  v.  MIXNETONKA,  57  Minn.  526,  59 

N.  W.  972. 
Incorporation    of    villages. 

Followed  in  State  ex  rel.  Childs  v.  Fridley  Park,  61  Minn.  146,  63  N.  W.  613, 
and  State  ex  rel.  Douglas  v.  Holloway,  90  Minn.  272,  96  N.  W.  40,  holding  inclu- 
sion of  large  tracts  of  agricultural  land  not  suburban  in  character,  nor  having 
unity  of  interest  with  platted  lands  having  compact  nucleus  of  population, 
illegal. 

Cited  in  State  ex  rel.  Hammond  v.  Dimond,  44  Xeb.  160,  62  N.  W.  498,  holding 
under  statute  permitting  incorporation  of  sections,  or  parts  thereof,  platted  into 
blocks  and  lots  and  adjacent  territory,  only  such  lands  as  have  a  nucleus  of 
population  and  those  really  suburban  in  character  can  be  included;  State  ex  rel. 
•Railroad  &  W.  Comrs.  v.  Minneapolis  &  St.  L.  R.  Co.  76  Minn.  474,  79  X.  W. 
510,  holding  statute  requiring  building  of  stations  and  stopping  trains  at  villages 
refers  to  incorporated  villages;  St.  Paul  Gaslight  Co.  v.  Sandstone,  73  Minn.  231, 
75  N.  W.  1050,  holding  valid,  statute  delegating  to  thirty  petitioners  the  initia- 
tive in  organizing  village  from  certain  lands;  State  ex  rel.  Holland  v.  Lammers, 
113  Wis.  414,  89  N.  W.  501,  holding  power  to  incorporate  village  limited  to  such 
land  as  has  a  reasonably  compact  center  or  nucleus  of  population,  and  is  not 
merely  agricultural:  State  ex  rel.  Simpson  v.  Dover,  113  Minn.  457,  130  X.  W. 
74,  holding  that  whether  unplatted  territory,  included  within  limits  of  village 
Corporation,  is  so  conditioned  as  to  be  subject  to  village  government,  is  largely 
question  of  fact  to  be  decided  by  voters:  Harris  v.  Martindale,  42  Ind.  App. 
635,  86  X.  E.  494,  holding  that  out-lots  to  be  incorporated  within  limits  of  town 
must  be  such  as  could  properly  be  used  for  some  appropriate  town  use;  State 
ex  rel.  Young  v.  Gilbert,  107  Minn.  366,  120  X.  W.  528;  State  ex  rel.  Simpson 
v.  Alice,  112  Minn.  332,  127  N.  W.  1118,— holding  that  test  of  whether  territory 
platted  may  be  incorporated  is  whether  it  has  such  natural  connection  and  people 
residing  thereon  have  such  community  of  interest  that  whole  may  be  subjected 
to  village  government;  Bisenius  v.  Randolph,  82  Xeb.  523,  118  X'.  W.  127,  uphold- 
ing decree  disconnecting  unplatted  lands  from  incorporated  city;  State  ex  rel. 
Railroad  &  Warehouse  Comrs.  v.  Minneapolis  &  St.  L.  R.  Co.  76  Minn.  474,  75 


L-  R-  A.  CASES  AS  AUTHORITIES.  [25  L.R.A.  761 

N.  W.  510,  on  the  requisites  necessary  to  admit  of  the  incorporation  of  a  village; 
State  ex  rel.  Young  v.  Harris,  102  Minn.  341,  13  L.R.A.  (N.S.)  536,  113  N.  °W. 
887,  12  Ann.  Cas.  260,  holding  that  a  village  could  not  include  large  portions  of 
territory  not  suburban  or  adjacent  to  the  platted  portion  or  nucleus  of  population. 

Cited  in  note   (35  L.R.A.  397)  on  what  constitutes  a  village. 
Proper    remedy    to    oust    municipal    corporation. 

Cited  in  State  ex  rcl.  Childs  v.  Crow  Wing  County,  66  Minn.  529,  35  L.  R.  A. 
746,  69  N.  W.  925,  holding  quo  warranto  will  lie  to  oust  municipal  corporation 
from  specific  territory  over  which  it  wrongfully  exercises  jurisdiction. 
"What  forum  must  determine  legality  of   municipal   incorporation. 

Cited  in  State  ex  rel.  Holland  v.  Lammers,  113  Wis.  415,  89  N.  W.  501,  holding 
question  of  legality  of  attempted  incorporation  of  village,  judicial,  and  not  legis- 
lative. 

25  L.  R.  A.  759,  STATE  v.  HOSKINS,  58  Minn.  35,  59  N.  W.  545. 
Class   legislation. 

Cited  in  State  v.  Sherod,  80  Minn.  450,  50  L.  R.  A.  663,  81  Am.  St.  Rep.  268, 
83  N.  W.  417,  declaring  valid,  exercise  of  police  power  to  regulate  manufacture 
and  sale  of  baking  powder;  State  v.  Whitaker,  160  Mo.  71,  60  S.  W.  1068,  holding 
act  requiring  screens  to  protect  electric  motormen  from  weather  not  class  legis- 
lation; State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  98,  126  N.  W.  527,  hold- 
ing that  legislature  may  impose  special  restrictions  regulating  sale  of  one  class 
of  commodities,  unless  beyond  doubt  no  substantial  conditions  differentiate  that 
class  from  others;  State  v.  Creamery  Package  Mfg.  Co.  110  Minn.  432,  136  Am. 
St.  Rep.  514,  126  N.  W.  126,  holding  that  foreign  corporation  accepts  license  ad- 
mitting it  to  do  business  in  state,  subject  to  proper  exercise  by  state  of  police 
power. 

Cited  in  footnotes  to  State  v.  Nelson,  26  L.  R.  A.  317,  which  holds  valid,  re- 
quirement of  glass  or  other  material  to  protect  motormen  on  electric  cars;  In- 
dianapolis Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787,  which  sustains  statute  mak- 
ing railroad  company  liable  to  employees  for  injuries  by  negligence  of  specified 
servants;  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L.  R.  A.  718,  which  up- 
holds act  requiring  examination  and  certificate  from  employing  or  master 
plumbers;  Re  Morgan,  47  L.  R.  A.  52,  which  holds  void,  eight -hour  law  applying 
to  smelters. 

Cited  in  notes  ( 32  L.  R,  A.  853 )  on  police  power  to  protect  health  of  employees ; 
31  L.  R.  A.  804,  805,  on  police  regulation  of  electric  companies;  (30  L.R.A. (N.S.) 
428)  on  liability  of  street  railway  to  employees  for  failure  to  perform  statutory 
duty  to  provide  vestibules;  (104  Am.  St.  Rep.  647)  on  municipal  regulations  of 
street  railways  for  protection  of  public. 
Impairing;  obligation  of  contract. 

Cited  in  note    (50  L.  R.  A.   145)    on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 
Cruel  or  unusual  punishments. 

Cited  in  note   (35  L.  R,  A.  577)   on  cruel  and  unusual  punishments. 

25  L.  R.  A.  761,  AVERELL  v.  SECOND  NAT.  BANK,  2  App.  D.  C.  470. 
Admissibility    of    evidence. 

Cited  in  Stafford  v.  St.  John,  164  Ind.  291,  73  N.  E.  596,  holding  inadmissible 
evidence  as  to  what  a  party  would  or  might  have  done  had  he  had  knowledge  of 
the  facts. 
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25  L.  R.  A.  766,  CASE  v.  HALL,  52  Ohio  St.  24,  38  N.  E.  618. 
Legacy  as  charge  upon  devise. 

Cited  in  Mohn  v.  Mohn,  148  Iowa,  303,  126  X.  W.  1127,  holding  a  devisee  by 
electing  to  accept  a  devise  obligated  himself  and  heirs  to  pay  charges  against 
the  devise. 

Cited  in  notes  in  129  Am.  St.  Rep.  1058,  1058,  1062,  1063,  on  personal  liability 
of  devisees  for  charges  imposed  by  the  will;   30  L.R.A. (N.S.)    826,  oti?  remedies 
for  enforcement  of  legacy  charged  upon  devise. 
Merger    of    mortgage    in    title. 

Cited  in  Hulshoff  v.  Bowman,  19  Ohio  C.  C.  558,  10  Ohio  D.  343,  holding  that 
merger  of  mortgage  in  deed  may  be  prevented  by  agreement. 
Merger    of    lien    with    legal    estate. 

Cited  in  Kahle  v.  Nisley,  74  Ohio  St.  335,  78  N".  E.  526,  holding  tax  title  not 
merged  in  legal  title  where  the  former  is  the  better  and  superior  title. 

25  L.  R.  A.  770,  BOARD  OF  EDUCATION  v.  STATE,  51  Ohio  St.  531,  46  Am. 

St.  Rep.  588,  38  N.  E.  614. 
Taxing    power    of    legislature. 

Cited  in  Caldwell  v.  Cuyahoga  County,  15  Colo  C.  C.  171,  8  Ohio  C.  D.  56, 
Affirming  5  Ohio  X.  P.  162,  holding  unconstitutional,  statute  fixing  amount  re- 
coverable for  injuries  from  mob  violence  without  regard  to  damages  sustained; 
New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  45  C.  C.  A.  241,  106  Fed.  131,  revers- 
ing 99  Fed.  852,  holding  act  authorizing  commissioners  of  county  to  issue  bonds 
in  payment  of  property  obtained  through  unconstitutional  legislation  valid. 

Cited  in  footnotes  to  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds  bounty 
for  killing  coyotes;  State  ex  reL.Sayre  v.  Moore,  25  L.  R.  A.  774,  which  author- 
izes appropriation  to  reimburse  county  for  expenses  of  murder  trial. 
.Imposition   of    debt    on    pnblic   corporation    by    legislature. 

Cited  in  State  v.  Gibson,  2  Ohio  X.  P.  X.  S.  228,  15  Ohio  S.  &  C.  P.  Dec.  78, 
'holding  legislature  may  pass  law  creating  debt  in  respect  of  past  transaction 
when  public  body  is  morally  bound  to  pay;  State  V.  Wall,  2  Ohio  X.  P.  N.  S. 
:521,  15  Ohio  S.  &  C.  P.  Dec.  352,  holding  municipal  council  may  authorize  pay- 
.rnent  of  claim  which  is  just  but  not  collectable  at  law,  but  cannot  so  find  facts 
as  to  estop  municipality  to  contest  them  in  court  wherein  enforcement  of  ordi- 
.nance  is  sought;  Caldwell  v.  Cuyahoga  County,  15  Ohio  C.  C.  171,  8  Ohio  C.  D. 
58,  holding  legislature  cannot  provide  that  person  who  is  assaulted  by  mob 
shall  recover  specific  sum  from  county. 
Encroachment  of  legislature  upon  judiciary. 

Cited  in  New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  99  Fed.  856,  declaring  de- 
termination of  question  of  equitable  or  moral  obligation  to  pay  public  in- 
debtedness is  judicial,  and  not  legislative;  Mitchell  v.  Champaign  County,  5 
lOhio  N.  P.  162,  5  Ohio  S.  &  C.  P.  Dec.  263,  holding  law  for  suppression  of  mob 
violence  is  encroachment  of  legislature  upon  judiciary,  violates  right  to  jury 
trial,  and  takes  owner's  property  without  due  process  of  law. 

25  L.  R,  A.  774,  STATE  ex  rel.  SAYRE  v.  MOORE,  40  Neb.  854,  59  N.  W.  755. 
Attorney's    lien. 

Cited  in  footnote  t<>  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
.bid  in  by  mortgagee  or  assignee. 

Cited  in  note  (51  Am.  St.  Rep.  252)   on  lien  of  attorneys. 
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What    is    appropriation. 

Cited  in  footnotes  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  holds 
unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which  no  obligation  exists;  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds 
bounty  for  killing  coyotes. 

Cited  in  note  (42  L.  R.  A.  37,  49)  on  what  claims  constitute  valid  demands 
against  a  state. 

Distinguished  in  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v.  Moore,  50  Neb.  99, 
61  Am.  St.  Rep.  538,  69  N.  W.  373,  holding  act  providing  for  beet-sugar  bounties 
not  an  appropriation  because  not  specific  or  limited. 
\V  ln-ii    mandamus    will    issue. 

Cited  in  State  ex  rel.  Simons  v.  Cornell,  51  Neb.  555,  71  N.  W.  300,  denying 
mandamus  to  compel  auditor  to  pay  salary  of  public  officer  who  has  failed  to 
swear  to  or  affirm  his  claim;  State  ex  rel.  Society  of  Home  for  Friendless  v. 
Cornell,  54  Neb.  160,  74  N.  W.  398,  refusing  mandamus  to  compel  auditor  to 
issue  warrant  for  claim  disallowed  by  him;  State  ex  rel.  New  Orleans  Canal  & 
Bkg.  Co.  v.  Heard,  47  La.  Ann.  1693,  47  L.  R.  A.  523,  18  So.  746,  compelling 
state  auditor  to  pay  claim  against  state  in  pursuance  of  resolution  of  legislature; 
State  ex  rel.  Butler  County  Agri.  Soc.  v.  Coufal,  1  Neb.  (Unof.)  132,  95  N.  W. 
362,  holding  allowance  by  county  supervisors  of  statutory  sum  due  county  agri- 
cultural society  may  be  compelled  by  mandamus. 

Cited  in  notes  (58  L.  R.  A.  843)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case;  (47  L.  R.  A.  516)  on  unconstitutionality  of  statute  as  defense 
against  mandamus  to  compel  its  enforcement. 

Distinguished  in  Burton  v.  Furman,  115  N.  C.  172,  20  S.  E.  443,  holding  that 
mandamus  Avill  not  lie  against  state  officers  to  compel  them  to  audit  and  pay 
from  statutory  fund,  claim  of  attorney  for  services  rendered  to  state. 
Contracts    to    procure    legislation. 

Cited  in  Richardson  v.   Scott's  Bluff  County,  59  Neb.  406,  48  L.  R.  A.  297, 
80  Am.  St.  Rep.  682,  81  N.  W.  309,  declaring  void  an  agreement  to  compensate 
lobbyist  for  procuring  passage  of  act  to  reimburse  county  for  expense  of  murder 
trial. 
Appointment    of    police    board    li>     governor. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb.  523,  41  L.  R.  A.  638,  76 
N.  W.   175    (dissenting  opinion),  majority  holding  act  granting  governor  power 
to  appoint  metropolitan  police  board  invalid. 
Claims  adjustable  by  State  Auditor. 

Cited  in  Lancaster  County  v.  State,  74  Neb.  213,  104  N.  W.  187,  holding  that 
statute  of  limitations  as  to  claims  against  the  state  does  not  apply  to  claim 
which  could  not  be  presented  to  auditor  for  allowance,  but  could  only  be  sued 
upon  by  consent  of  the  legislature. 

25  L.  R.  A.  781,  Re  GAGE,  141  N.  Y.  112,  56  N.  Y.  S.  R.  662,  35  N.  E.  1094. 
Legislative   power   over   elections   and   removals   from   office. 

Cited  in  Spitzer  v.  Fulton,  33  Misc.  266,  68  N.  Y.  Supp.  660,  holding  legisla- 
ture may  determine  persons  qualified  to  vote  for  village  officers  and  as  to  such 
officers  constitutional  provisions  as  to  elections  do  not  apply ;  People  ex  rel.  Goring 
v.  Wappingers  Falls,  83  Hun,  135,  31  N.  Y.  Supp.  758,  holding  office  of  justice  of 
peace,  having  been  determined  by  legislature  to  be  elective,  came  under  constitu- 
tional provisions  as  to  election  by  the  people;  Harris  v.  Burr,  32  Or.  362,  39 
L.  R.  A.  771,  footnote  p.  768,  52  Pac.  17,  holding  women  may  vote  at  school 
meeting  for  director  notwithstanding  constitutional  provision  limiting  right  to 
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"vote  at  all  elections  authorized  by  law"  to  male  citizens ;  People  ex  rel.  Coffey  v. 
Democratic  General  Committee,  164  N.  Y.  348,  51  L.  R.  A.  679,  58  N.  E.  124 
(dissenting  opinion),  majority  denying  power  of  county  committee  of  political 
party  to  remove  one  of  its  members;  People  v.  Dooley,  171  X.  Y.  82,  63  N.  E. 
815,  holding  legislature  cannot  provide  for  election  of  local  magistrates  in  one 
division  of  city  borough  and  for  appointment  of  same  class  of  magistrates  in 
another  division;  Coggeshall  v.  Des  Moines,  138  Iowa,  738,  128  Am.  St.  Rep.  221, 
117  N.  W.  309,  holding  that  constitutional  provision  as  to  qualifications  of 
electors  applies  only  to  such  elections  as  were  contemplated  by  the  constitution; 
State  ex  rel.  Gibson  v.  Monahan,  72  Kan.  495,  115  Am.  St.  Rep.  224,  84  Pae. 
130,  7  Ann.  Cas.  661,  holding  that  constitutional  prohibition  against  requiring 
property  qualification  for  voting  or  holding  office,  applies  only  to  offices  con- 
templated by  the  constitution. 

Cited  in  footnote  to  Gougar  v.  Timberlake,  37  L.  R.  A.  644,  which  denies  right 
of  women  to  vote  under  provision  giving  right  to  "male"  citizens. 

Cited  in  note   (27  L.R.A.  (N.S.)   525)   on  right  of  women  to  vote. 

15  L.  R.  A.  784,  BOTTOMS  v.  SEABOARD  &  R.  R.  CO.  114  N.  C.  699,  41  Am. 

St.  Rep.  799,  19  S.  E.  730. 
(mimijililt*    negligence. 

Cited  in  Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  362,  47  Atl.  735,  refusing 
to  impute  to  infant  of  three  years  negligence  of  parent  in  permitting  it  to  go  un- 
attended upon  street  through  which  street  railway  ran;  South  Covington  &  C. 
Street  R.  Co.  v.  Herrklotz,  104  Ky.  414,  47  S.  W.  265,  holding  negligence  of 
father  not  imputable  to  child  under  four  years  whose  arm  was  crushed  by  street 
car;  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed.  312,  refusing  to 
impute  to  infant  of  three  months  the  negligence  of  father  and  mother  with 
whom  it  was  riding;  Berry  v.  Lake  Erie  &  W.  R.  Co.  70  Fed.  683,  refusing  to 
impute  mother's  negligence  to  child  of  seven  years  crossing  railroad;  Evansville 
v.  Senhenn,  151  Ind.  54,  41  L.  R.  A.  732,  footnote  p.  728,  68  Am.  St.  Rep.  218, 
47  N.  E.  634,  refusing  to  impute  negligence  of  parent  to  child  of  five  years 
crippled  by  fall  of  pile  of  lumber  in  street;  Bradley  v.  Ohio  River  R.  Co.  12(5 
N.  C.  742,  36  S.  E.  181,  upholding  instruction  to  jury  that  deceased  killed  by  cars 
backing  onto  stage  not  responsible  for  conduct  of  driver  unless  she  assumed  to 
direct  or  control  him;  Duval  v.  Atlantic  Coast  Line  R.  Co.  134  N.  C.  349,  65 
L.  R.  A.  729,  101  Am.  St.  Rep.  830,  46  S.  E.  750,  holding  negligence  of  driver  of 
buggy  not  imputable  to  daughter  riding  with  him. 

Cited  in  footnotes  to  Ploof  v.  Burlington  Traction  Co.  43  L.  R.  A.  108,  which 
holds  parent's  negligence  in  permitting  ten-year  old  boy  in  street  not  proximate 
cause  of  accident  from  his  attempt  to  cross  street  in  front  of  street  car;  Ives 
v.  Welden,  54  L.  R.  A.  854,  which  holds  child  injured  by  explosion  of  unlabeled 
gasoline,  not  affected  by  father's  negligence;  Nashville  R.  Co.  v.  Howard,  64 
L.  R.  A.  437,  which  holds  negligence  of  mother  not  imputable  to  child  four  ycar.s 
old  thrown  from  street  car  by  jolting;  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
70  L.R.A.  503,  which  holds  parent's  or  guardian's  negligence  not  imputable  to 
child  non  sui  juris  in  action  by  it  for  injuries  to  his  person. 

Cited   in   notes    (18   L.R.A.  (N.S.)    320)    on  contributory   negligence  of   parent 
or  custodian  as  bar  to  action  by  child  for  negligent  injuries;    (110  Am.  St.  Rep. 
284,   286)    on    imputed   negligence. 
Duty    of    railroad    to    trespasser. 

Explained  in  Jeffries  v.  Seaboard  Air  Line  R,  Co.  129  N.  C.  240,  39  S.  E.  836, 
holding  railroad  liable  if  engineer  by  looking  ahead  could  have  seen  child  on 
track  in  time  to  avoid  striking  it. 
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Cited  in  Mason  v.  Soutliern  R.  Co.  58  S.  C.  81,  53  L.  R.  A.  918,  footnote  p.  913, 
79  Am.  St.  Rep.  826,  36  S.  E.  440,  holding  railroad  company  liable  for  death  of 
child  on  track  from  failure  to  keep  reasonable  lookout;  Gunn  v.  Ohio  River  R.  Co 
42  W.  Va.  681,  36  L.  R.  A.  578,  36  S.  E.  546,  holding  engineer's  duty  to  try  to  avoid 
injuring  child  seen  on  railroad;  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C.  749,  25 
L.  R.  A.  296,  19  S.  E.  863,  holding  railroad  liable  for  neglect  of  engineer  to 
exercise  due  care  in  discovering  and  avoiding  injuries  to  helpless  persons  on 
track;  Jacksonville  Electric  Co.  v.  Adams,  50  Fla.  440,  39  So.  183,  7  Ann.  Cas. 
241,  holding  it  to  be  duty  of  motorman  on  electric  car,  who  sees  child  danger- 
ously near  track  to  take  proper  precautions  to  avoid  injuring  him;  Anderson 
v.  Great  Northern  R.  Co.  15  Idaho,  529,  99  Pac.  91,  holding  it  to  be  the  duty 
of  an  engineer,  who  sees  child  four  years  of  age  on  track,  to  take  immediate 
steps  to  stop  his  engine  to  avoid  injuring  the  child. 

Cited  in  footnotes  to  Gunn  v.  Ohio  River  R.  Co.  36  L.  R.  A.  575,  which  holds 
it  duty  of  engineer  and  fireman  to  keep  lookout  for  persons  on  track;  Ashworth 
v.  Southern  R.  Co.  59  L.  R.  A.  592,  which  holds  company  liable  for  injury  to 
young  child  while  riding  on  running  board  of  engine  according  to  known  custom 
of  children;  Trudell  v.  Grand  Trunk  R.  Co.  53  L.  R.  A.  271,  which  holds  engineer 
justified  in  believing  good-sized  boy  will  leave  track  in  time  to  avoid  injury; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99,  which  denies  duty 
towards  trespassers  on  track  before  discovery;  Barney  v.  Hannibal  &  St.  J.  R.  Co. 
26  L.  R.  A.  847,  which  denies  duty  of  railroad  company  to  fence  switch  yards 
for  protection  of  children;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which 
denies  railroad  company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties 
in  unused  portion  of  street;  Craddock  v.  Louisville  &  N.  R.  Co.  63  L.R.A.  657, 
which  holds  those  in  charge  of  locomotive  not  bound  to  discover  presence  of 
infant  on  track  remote  from  highway  at  earliest  possible  moment. 

Cited  in  notes  (25  L.  R.  A.  287)  on  duty  to  maintain  lookout  on  railroad  train; 
(55  L.  R.  A.  456)  on  doctrine  of  last  clear  chance;  (69  L.R.A.  513,  526,  540) 
on  care  due  to  sick,  infirm,  or  helpless  persons,  with  whom  no  contract  relation 
is  sustained;  (6  L.R.A. (N.S.)  283)  on  right  of  engineer  of  train  to  presume 
that  child  will  get  out  of  danger;  (16  L.R.A. (N.S.)  1103)  on  duty  of  railroad 
to  fence  against  children;  (21  L.R.A. (N.S.)  723,  724)  on  duty  of  locomotive 
crew  to  keep  lookout,  as  affected  by  other  duties;  (31  L.R.A. (N.S.)  861)  on 
constitutionality  of  statutes  requiring  railroad  to  fence  tracks  and  build  cattle 
guards;  (32  L.R.A. (N.S.)  568)  on  maintenance  of  lookout  for  trespassing  child 
on  track;  (49  Am.  St.  Rep.  426,  428)  on  acts  and  omissions  constituting  negli- 
gence toward  children. 

Disapproved  in  Palmer  v.  Oregon  Short  Line  P.  Co.  34  Utah,  482,  98  Pac.  689, 
16  Ann.  Cas.  229,  holding  that  it  is  not  the  duty  of  a  railroad  company  to  keep 
lookout  for  trespassers  on  its  track  though  such  trespassers  may  be  children. 
Contributory   negligence   of   children. 

Cited  in  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  680,  36  L.  R.  A.  578,  26  S.  E. 
546,  holding  child  under  five  killed  on  railroad  track  not  guilty  of  contributory 
negligence;  Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  434,  62  N.  E.  658, 
holding  question  for  jury,  whether  contributory  negligence  imputable  to  child 
crossing  street  in  front  of  approaching  car. 

Cited  in  footnote  to  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  29  L.  R.  A.  757,  which 
holds  negligence  of  nine-year  old  child  climbing  over  coupling  of  car  standing  on 
crossing  for  jury. 

Cited  in  note   (49  Am.  St.  Rep.  410)   on  contributory  negligence  of  children. 
L.R.A.  Au.  Vol.  Ill— 91. 
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Action  for  death  of  child  due  to  parent's  negligence. 

Cited  in  Bamberger  v.  Citizens'  Street  R,  Co.  95  Tenn.  28,  28  L.  R.  A.  490,  foot- 
note p.  486,  49  Am.  St.  Rep.  909,  31  S.  W.  163,  holding  father  of  child  killed 
on  street  railway  cannot  maintain  action  as  administrator  when  he  is  sole  bene- 
ficiary and  death  due  to  his  contributory  negligence. 

Cited   in   note    (49   Am.   St.   Rep.  408)    on   recovery  by  parent  for   injury   to 
child. 
Action  by  child  for  personal  injury  on  coming  of  age. 

Cited  in  Scarlett  v.  Norwood,  115  N.  C.  286,  20  S.  E.  459,  discussing  question 
whether  seduced  minor,  after  action  by  parent,  can,  on  arriving  of  age,  bring 
another  action  herself. 

25  L.  R,  A.  794,  PEOPLE  v.  EWER,  141  N.  Y.  129,  56  N.  Y.  S.  R,  668,  38  Am. 

St.  Rep.  788,  36  X.  E.  4. 
Police   power. 

Cited  in  People  ex  rel.  Nechamcus  v.  City  Prison,  144  N.  Y.  536,  27  L.  R.  A. 
721,  39  Ni  E.  686,  sustaining  validity  of  act  requiring  certificate  of  state  exam- 
ining board  before  engaging  as  master  plumber;  Grannan  v.  Westchester  Racing 
Asso.  153  X.  Y.  461,  47  N.  E.  896,  holding  racing  association  organized  for  public 
purpose  subject  to  authority  of  legislature  to  determine  conditions  upon  which 
it  should  exercise  rights;  People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  147, 
43  L.  R.  A.  276,  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  ma- 
jority holding  act  invalid  making  it  a  penal  offense  to  sell  passage  tickets  on 
vessels  and  railroads  except  by  specially  authorized  agents;  People  v.  Havnor. 
149  N.  Y.  201,  31  L.  R.  A.  691,  52  Am.  St.  Rep.  707,  43  N.  E.  541,  upholding  act 
prohibiting  barber  from  carrying  on  business  on  Sunday,  as  it  tends  to  promote 
public  health;  People  ex  rel.  Zeese  v.  Hasten,  79  Hun,  583,  29  X.  Y.  Supp.  891, 
holding  commitment  of  child  for  commission  of  crime  to  a  house  of  refuge  was 
for  "general  comfort,  health,  and  prosperity  of  the  state;"  People  ex  rel.  Ordway 
v.  St.  Saviour's  Sanitarium,  34  App.  Div.  372,  56  X.  Y.  Supp.  431,  releasing 
female  committed  to  inebriate  asylum  on  ground  she  was  without  notice  of  pro- 
ceedings; People  v.  Buffalo  Fish  Co.  164  X.  Y.  Ill,  52  L.  R.  A.  810,  79  Am.  St. 
Rep.  622,  50  X.  E.  34  (dissenting  opinion),  majority  holding  fish  dealer  cannot 
be  indicted  for  having  in  his  possession  fish  imported  under  revenue  laws  of 
United  States  during  close  season;  State  v.  Bailey,  157  Ind.  330.  59  L.  R.  A.  437, 
footnote  p.  435,  61  X.  E.  730,  holding  compulsory  education  law  not  an  unauthor- 
ized invasion  of  parental  rights;  State  v.  Theriault,  70  Vt.  627,  43  L.  R.  A.  294, 
67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  act  restraining  owner  of  stream 
from  fishing  in  it  for  a  certain  period;  People  v.  Lochner,  177  X.  Y.  152,  101  Am. 
St.  Rep.  773,  69  X.  E.  373,  Affirming  73  App.  Div.  124,  76  X.  Y.  Supp.  396,  up- 
holding validity  of  provision  of  labor  law  restricting  time  of  employment  of 
bakers  to  sixty  hours  per  week,  Reversed  in  198  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539;  State  v.  Cantwell,  179  Mo.  272,  78  S.  W.  569,  upholding  validity 
of  statute  prohibiting  employment  of  laborers  under  ground  longer  than  eight 
hours  a  day;  New  York  v. 'Chelsea  Jute  Mills,  43  Misc.  269,  88  X.  Y.  Supp. 
1085.  upholding  validity  of  statute  prohibiting  employment  of  child  under  four- 
teen years  of  age  during  school  year;  Viemeister  v.  White,  88  App.  Div.  50, 
84  N.  Y.  Supp.  712,  upholding  validity  of  statute  prohibiting  unvaccinated 
children  from  attending  school;  Whiteley  v.  Terry,  83  App.  Div.  200,  82  N.  Y. 
Supp.  89,  upholding  validity  of  statute  making  it  misdemeanor  in  cities  of  first 
and  second  class  to  offer  real  estate  for  sale  without  written  authority  of  owner ; 
St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  189,  137  S.  W.  929, 
holding  that  ordinance  regulating  construction  of  bill  boards  on  vacant  lots  is 
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valid;  Viemeister  v.  White,  179  N.  Y.  239,  70  L.R.A.  797,  103  Am.  St.  Rep.  859, 
72  X.  E.  97,  1  Ann.  Cas.  334,  holding  valid  statute  excluding  unvaccinated 
persons  from  the  public  schools;  Inland  Steel  Co.  v.  Yedinak,  172  Ind.  436,  87 
N.  E.  229;  State  v.  Rose,  125  La.  468,  26  L.R.A.  ( N .S. )  82,  51  So.  496;  Bryant 
v.  Skillman  Hardware  Co.  76  X.  J.  L.  48,  69  Atl.  23, — holding  valid  child  labor 
law;  People  v.  McGuire,  113  App.  Div.  633,  99  X.  Y.  Supp.  91,  holding  valid 
statute  prohibiting  junk  dealer  from  purchasing  from  child  under  16  years; 
State  v.  Shorey,  48  Or.  398,  24  L.R.A.  (N.S.)  1123,  86  Pac.  881,  holding  valid 
statute  prohibiting  the  employment  of  child  under  16  years  for  more  than  ten 
hours  per  day;  People  ex  rel.  Wineburgh  Advertising  Co.  v.  Murphy,  195  N.  Y. 
136,  21  LJR.A.(XT.S.)  741,  88  N.  E.  17,  holding  invalid  ordinance  limiting  abso- 
lutely the  height  of  advertising  signs  on  private  property;  People  v.  Bishopp,  106 
App.  Div.  268,  94  X.  Y.  Supp.  773,  holding  valid  statute  regulating  the  sale  of 
veal;  Wright  v.  Hart,  182  X.  Y.  350,  2  L.R.A. (X.S.)  349,  75  X.  E.  404,  3  Ann. 
Tas.  263,  Reversing  103  App.  Div.  221,  93  X.  Y.  Supp.  60  (dissenting  opinion), 
on  validity  of  act  regulating  sales  in  bulk;  People  ex  rel.  Lodes  v.  Health  Dept. 
117  App.  Div.  863,  103  X.  Y.  Supp.  275,  on  police  power  over  certain  occupations. 

Cited  in  footnote  to  Collins  v.  State,  35  L.  R.  A.  501,  which  holds  boy  almost 
as  large  as  father  not  "child"  within  laws  preventing  cruelty  to  children. 

Cited  in  notes  (49  L.  R.  A.  114)  on  constitutionality  of  discrimination  against 
women  in  police  regulations;  (32  L.  R.  A.  853)  on  police  power  to  protect  health 
of  employees;  (17  L.R.A. (X.S.)  604)  on  constitutionality  of  child-labor  laws. 

25  L.  R,  A.  798,  Re  REISS,  46  La.  Ann.  347,  15  So.  151. 
Custody  of  infants. 

Cited  in  footnote  to  Re  Young,  36  L.  R.  A.  224,  which  upholds  grandparents' 
right  to  custody  of  children  to  exclusion  of  father's  sister  appointed  guardian  by 
his  will. 

Distinguished  in  Voiers  v.  Atkins  Bros.  113  La.  303,  36  So.  974,  holding  that 
where  welfare  of  child  demands  it,  the  court  may  deny  to  father  its  custody. 

25  L.  R.  A.  800,  RIDGELY  v.  RIDGELY,  79  Md.  298,  29  Atl.  597. 
Jurisdiction    of    action     to    annul    marriage. 

Cited  in  Henneger  v.  Lomas,  145  Ind.  299,  32  L.  R.  A.  852,  footnote  p.  848, 
44  X.  E.  462,  holding  courts  have  jurisdiction  of  marriages  procured  by  fraud 
independently  of  divorce  law. 

Cited  in  footnote  to  Kelley  v.  Kelley,  25  L.  R.  A.  806,  which  denies  authority 
of  court  of  chancery  to  annul  marriage  without  statutory  authority. 

Cited  in  note   (37  L.  R.  A.  786)   on  whether  court  of  equity  can  protect  per- 
sonal rights. 
Who    may   maintain    action. 

Cited  in  Re  Hollopeter,  52  Wash.  47,  21  L.R.A. (N.S.)   850,  132  Am.  St.  Rep. 
952,  100  Pac.  159,  17  Ann.  Cas.  91,  holding  that  parents  cannot  maintain  action 
to  annul  marriage  entered  into  by  their  minor  child. 
Effect   of   fraud   upon   marriage. 

Cited  in  Lenoir  v.  Lenoir,  24  App.  D.  C.  162,  on  contract  of  marriage  as  being 
vitiated  by  fraud  in  its  procurement. 

25  L.  R.  A.  806,  KELLEY  v.  KELLEY,  161  Mass.  Ill,  42  Am,  St.  Rep.  389,  36 

N.  E.  837. 
Presumption   as   to   laVrs   of  another   state. 

Cited  in  McMahon  v.  Eagle  Life  Asso.  169  Mass.  541,  61  Am.  St.  Rep.  306,  48 
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N,  E.  339,  holding  court  of  general  jurisdiction  of  another  state  presumed  to 
have  jurisdiction  in  action  at  law  to  enforce  contract;  Dickey  v.  Pocomoke  City 
Xat.  Bank,  89  Md.  298,  43  Atl.  33,  holding  statute  law  of  one  state  altering 
common  law  not  presumed  to  have  been  adopted  in  another  state;  Atty.  Gen.  v. 
Supreme  Council  A,  L.  H.  196  Mass.  163,  81  X.  E.  966,  holding  that  common  law 
in  foreign  state  is  presumed  to  be  the  same  as  in  this  state;  Cherry  v.  Sprague, 
187  Mass.  117,  67  L.R.A.  39,  105  Am.  St.  Rep.  381,  72  X.  E.  456,  holding  same 
but  that  there  is  no  such  presumption  as  to  statutory  law;  Demelman  v.  Brazier, 
193  Mass.  592,  79  X.  E.  812,  holding  that  where  common  law  has  been  changed  by 
statute  there  is  no  presumption  that  it  has  been  similarly  changed  in  another 
state. 

Cited  in  footnotes  to  First  Xat.  Bank  v.  Xational  Broadway  Bank,  42  L.  R.  A. 
140,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  in- 
terests of  cestui  que  trust  are  law  of  other  state;  Aslanian  v.  Dostumian,  47 
L.  R.  A.  495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft 
prevails  in  Asiatic  Turkey. 

Cited  in  notes   (25  L.  R.  A.  800)   on  jurisdiction  of  chancery  to  decree  nullity 
or  dissolution  of  marriage;    (67  L.R.A.  38,  48,  56)   on  how  case  determined  when 
proper  foreign  law  not  proved;    (113  Am.  St.  Rep.  880)   on  proof  of  foreign  laws 
and  their  effect. 
Presumption    as    to   jurisdiction. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  19,  64  X.  E.  525,  hold- 
ing court  of  another  state  having  judge,  clerk,  and  seal,  presumed  to  be  one  of 
general  jurisdiction,  and  that  proceedings  leading  to  judgment  were  regular; 
Olds  v.  City  Trust,  S.  D.  &  Surety  Co.  185  Mass.  506,  102  Am.  St.  Rep.  356,  70  X. 
E.  1022,  holding  that  when  jurisdiction  of  local  courts  depends  upon  statute  no 
presumption  arises  that  courts  in  foreign  state  have  similar  jurisdiction ; 
Swing  v.  Karges  Furniture  Co.  123  Mo.  App.  378,  100  S.  W.  662,  on  question 
whether  foreign  court  can  be  presumed  to  have  jurisdiction  over  subject  matter  of 
suit  where  dependent  upon  statutory  grant  of  power. 
Credit  due  judgments  of  another  state. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  18/64  X.  E.  525,  hold- 
ing judgment  of  court  having  jurisdiction  of  subject-matter  and  of  parties  conclu- 
sive on  merits  in  other  states;  De  Vail  v.  De  Vail,  57  Or.  137,  109  Pac.  755,  hold- 
ing that  decisions  of  sister  state  construing  statute  thereof,  not  offered  in  evi- 
dence, will  be  examined  only  so  far  as  they  interpret  common  law  existing  in 
such  state. 

Cited  in  footnotes  to  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
credit;  Trowbridge  v.  Spinning.  54  L.  R.  A.  204,  which  holds  judgment  for  ali- 
mony though  subject  to  alteration  final  for  enforcement  in  other  state;  Felt  v. 
Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  substituted  service  in  other  state 
where  complainant  domiciled  entitled  to  recognition  by  interstate  comity. 

Cited  in  note  (103  Am.  St.  Rep.  308,  323)  on  judgments  of  courts  of  other 
states. 

25  L.  R.  A.  810,  STATE  v.  GORHAM,  115  X.  C.  721,  44  Am.  St.  Rep.  494,  20 
S.  E.  179. 

Followed  without  discussion   in   State  v.  Sheppard,   142  N.   C.  590,   55   S.   E. 
146. 
Regulation  of  Interstate  commerce. 

Cited  in  Collier  v.  Burgin,  130  X.  C.  635,  41  S.  E.  874,  holding  sales  of  books 
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:by  foreign  corporation  through  canvassers,  to  be  paid  for  by  instalments,  title 
remaining  in  seller  till  paid  for,  makes  seller  peddler  subject  to  license  tax. 

Cited  in  footnotes  to  South  Bend  v.  Martin,  29  L.  R.  A.  531,  which  holds 
ordinance  imposing  license  on  peddlers  not  interference  with  commerce  as  to  the 
peddling  of  chairs  imported  before  employment  begun ;  Racine  Iron  Co.  v.  Mc- 
Commons,  51  L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  dis- 
tributing contents  of  original  package  among  customers,  not  engaged  in  inter- 
state commerce;  Croy  v.  Epperson,  51  L.  R.  A.  254,  which  holds  one  taking 
orders  in  own  name  for  articles  manufactured  in  other  state,  and  delivering  sepa- 
rate articles  to  customers,  not  engaged  in  interstate  commerce;  French  v.  State, 
52  L.  R.  A.  160.  wnich  holds  agent  of  nonresident  company  selling  organ  taken 
with  him,  or  taking  orders  for  others  to  be  delivered  by  him,  engaged  in  inter- 
state commerce;  State  v.  Willingham,  52  L.  R.  A.  198,  which  holds  interstate 
commerce,  delivery  of  portraits  and  frames  by  agent  previously  taking  order  for 
nonresident  manufacturer;  Re  Wilson,  48  L.  R.  A.  417,  which  holds  void  as  ap- 
plied to  sale  of  original  packages  territorial  statute  requiring  license  for  sale 

•of  coal  oil;  Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent  collecting 
garments  and  sending  them  to  laundry  outside  of  state  and  redelivering  to  owners, 
not  engaged  in  commerce;  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase 

•of  frame  for  portrait  in  accordance  with  option  included  in  order  for  making 
portrait  in  other  state  not  within  statute  against  peddling. 

Cited  in  notes  (19  L.R.A.  (N.S.)  314)  on  license  or  occupation  tax  on  hawkers, 
peddlers,  and  persons  engaged  in  soliciting  orders  by  sample  or  otherwise,  as 
violating  the  commerce  clause;  (129  Am.  St.  Rep.  278)  on  constitutional  lim- 
itations on  power  to  impose  license  or  occupation  taxes;  (46  L.  ed.  U.  S.  791) 
on  peddlers  and  drummers  as  related  to  interstate  commerce. 

Distinguished  in  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  519,  47  S.  E. 
658,  holding  license  tax  on  itinerant  persons  peddling  ranges  unconstitutional  as 
interference  with  interstate  commerce,  in  respect  to  goods  brought  from  another 
state,  and  sold  in  original  packages. 
Police    power. 

Cited  in  footnotes  to  Brownback  v.  North  Wales,  49  L.  R.  A.  446,  which  holds 
valid  as  to  residents,  ordinance  requiring  license  for  sale  of  goods  on  street  or  by 

.soliciting  orders  from  house  to  house;   Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A. 

'497,  which  sustains  state  statute  requiring  every  company  selling  sewing  machines 
in  state  to  pay  license  tax;  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which 
sustains  validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 

'.Construction  of  license  act. 

Cited  in  State  v.  Sheppard,  138  X.  C.  582,  50  S.  E.  231,  holding  license  not 
required  for  single  act  of  putting  up  lightning  rod  under  statute  requiring  license 
for  business  of  putting  up  lightning  rods. 

25  L.  R.  A.  813,  GASKIXS  v.  DAVIS,  115  N.  C.  85,  44  Am.  St.  Rep.  439,  20  S.  E. 

188. 
Right   of  action   for  cutting;   timl»er. 

Cited  in  footnotes  to  Alliance  Trust  Co.  v.  Nettleton  Hardware  Co.  36  L.  R.  A. 
155,  which  authorizes  trover  or  trespass  by  true  owner  after  re-entry  for  value 
•of  trees  cut  during  disseisin;  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821, 
-which  requires  licensee  to  repay  trespasser  enhanced  value  of  timber  before  re- 
covering. 
Measure  of  damages. 

Cited  in  Wall  v.  Holloman,  156  N.  C.  278,  72  S.  E.  369,  to  the  point  that  in 
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action  for  trespass  upon  land,  owner  of  timber  removed  could  recover  no  more 
than  value  of  timber  at  place  of  severance,  together  with  damage  done  in 
removing  it;  Davis  v.  Wall,  142  N.  C.  451,  55  S.  E.  350,  holding  plaintiff  in 
action  for  trespass  in  cutting  and  removing  trees  entitled  to  recover  the  value 
of  the  trees  and  any  damage  caused  by  their  removal;  Whitfield  v.  Rowland 
Lumber  Co.  152  N.  C.  214,  67  S.  E.  512,  holding  landowner  entitled  to  damages 
to  land  and  undergrowth  caused  by  the  cutting  of  under-size  trees  under  con- 
tract for  cutting  trees,  of  a  specified  size. 

Cited  in  notes  (18  L.R.A.  (N.S.)  248)  on  measure  of  damages  for  wrongful 
cutting  or  destruction  of  standing  timber;  (17  Eng.  Rul.  Cas.  882,  883)  on 
measure  of  damages  against  one  mining  beyond  the  limits  of  his  property. 

Distinguished  in  Williams  v.  Elm  City  Lumber  Co.  154  N.  C.  310,  70  S.  E. 
631,  Ann  Cas.  1912  A,  917,  holding  that  in  action  against  grantee  in  timber 
deed  for  damages  by  cutting  timber  of  less  dimensions  than  specified,  jury  may 
consider  species  of  trees,  whether  of  rapid  growth,  etc.,  in  determining  value  and 
effect  of  cutting. 
Iloiui  fide  purchaser  of  confused  goods. 

Cited  in  note  (101  Am.  St.  Rep.  921)  on  rights  of  bona  fide  purchaser  of  con- 
fused goods. 

25  L.  R.  A.  815,  GRAND  RAPIDS  ICE  &  COAL  CO.  v.  SOUTH  GRAND  RAPIDS 

ICE  &  COAL  CO.  102  Mich.  227,  47  Am.  St.  Rep.  516,  60  N.  W.  681. 
Rights  of  riparian  owners. 

Cited  in  Pittsburgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  118  Mich.  124r 
76  N.  W.  395,  holding  party  to  contract  fixing  boundary  in  lake  cannot  have 
apportionment  on  other  lines  because  of  alleged  reliance  on  mistake  in  decision 
subsequently  overruled;  Oliver  v.  Olmstead,  112  Mich.  484,  70  N.  W.  1036,  hold- 
ing riparian  owners  entitled  to  ice  formed  on  surface  of  river :  Kean  v.  Calumet 
Canal  &  Improv.  Co.  190  U.  S.  489,  47  L.  ed.  1149,  23  Sup.  Ct.  Rep.  651  (dis- 
senting opinion),  majority  holding  patent  to  state  under  swamp  land  act  con- 
veying certain  fractional  sections  bordering  on  non-navigable  lake  gave  title  to 
lands  under  water;  Foss  v.  Johnstone,  158  Cal.  130,  110  Pac.  294,  on  question 
whether  title  to  patented  lands  should  be  extended  beyond  lines  of  subdivision 
bordering  on  pond,  if  they  were  extended  into  pond,  so  as  to  include  other  sub- 
divisions lying  wholly  within  pond:  A.  M.  C'ampau  Realty  Co.  v.  Detroit,  162 
Mich.  245,  139  Am.  St.  Rep.  555,  127  N.  W.  365,  holding  that  boundary  line  be- 
tween two  riparian  owners  as  to  land  covered  by  water,  is  not  dependent  upon 
direction  of  lines  on  land,  but  lines  from  shore  should  run  as  near  as  may  be, 
perpendicular  to  course  of  stream;  Rhodes  v.  Cissel,  82  Ark.  371,  101  S.  W.  758, 
holding  that  shore  owner  owns  to  center  of  lake  in  proportion  to  his  frontage 
thereon;  Fuller  v.  Bilz,  161  Mich.  592,  126  N.  W.  712,  holding  that  shoreowner 
owns  to  center  of  lake  and  may  plat  and  sell  the  submerged  land;  Calkins  v. 
Hart,  64  Misc.  151,  118  N.  Y.  Supp.  1049,  holding  that  owner  of  land  abutting 
upon  a  lake  takes  to  the  thread  of  the  lake. 

Cited  in  footnotes  to  Fuller  v.  Shedd,  33  L.  R.  A.  146,  which  holds  grant  of 
meandered  lake  goes  only  to  water's  edge;  Xoyes  v.  Collins.  26  L.  R.  A.  609,  which 
holds  unnavigable  lake  not  to  belong  to  riparian  owners;  Smoulter  v.  Boyd,  66 
L.R.A.  829,  which  denies  right  of  any  riparian  grantee  to  use  of  entire  lake 
where  boundary  lines  are  run  through  the  lake. 

Cited  in  notes  (25  L.R.A. (N.S.)  262)  on  division  of  water  front,  alluvion,  and 
flats  between  adjoining  riparian  owners;  (122  Am.  St.  Rep.  985)  on  apportion- 
ment of  accretions. 

Distinguished   in  Edinger  v.   Woodke,    127   Mich.   44,   86   N.   W.   397,   holding 
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"east  half  and  "west  half"  in  a  deed  of  lands  by  government  survey  have  refer- 
ence to  dividing  line  running  to  lake  according  to  act  of  Congress,  and  not  to 
equal  quantities. 
Knowledge  of  law  presumed. 

Cited  in  Pittsburgh  &  L.  A.  Iron  Co.  v.  Cleveland  Iron  Min.  Co.  178  U.  S.  276r 
44  L.  ed.  1067,  20  Sup.  Ct.  Rep.  931,  appeal  dismissed  because  no  Federal  ques- 
tion involved  and  because  state  court  decided  there  was  laches  on  part  of  plain- 
tiff; Pittsburgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  118  Mich.  132,  76 
N.  W.  395,  holding  everyone  is  presumed  to  know  law  and  is  guilty  of  laches 
in  keeping  silent  when  he  should  speak. 

25  L.  R.  A.  819,  COIT  &  CO.  v.  SUTTON,  102  Mich.  324,  4  Inters.  Com.  Rep. 

768,  60  N.  W.  690. 
State    control    of    foreign    corporations. 

Cited  in  M.  I.  Wilcox  Cordage  &  Supply  Co.  v.  Mosher,  114  Mich.  66,  72  N.  W. 
117,  holding  debt  to  foreign  corporation  incurred  for  goods  sold  by  its  itinerant 
salesman  collectable  although  corporation  had  not  paid  fee  for  doing  business  in 
state;  Toledo  Commercial  Co.  v.  Glen  Mfg.  Co.  55  Ohio  St.  222,  45  N.  E.  197, 
holding  that  foreign  corporation  is  not  required  to  obtain  certificate  "to  do 
business  in  state"  in  order  to  sell  and  deliver  goods  manufactured  out  of  state; 
Aultman,  M.  &  Co.  v.  Holder,  68  Fed.  471,  holding  act  imposing  tax  upon  foreign- 
corporation  for  privilege  of  selling  wares  in  state  invalid  under  interstate  com- 
merce act;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.  55  C.  C.  A.  97,  IIS 
Fed.  243,  holding  franchise  tax  upon  foreign  corporation  doing  business  in  state 
is  upon  the  occupation  of  the  corporation  in  state;  Havens  &  G.  Co.  v.  Diamond, 
93  111.  App.  565,  holding  act  requiring  foreign  corporations,  before  doing  business 
in  state,  to  do  certain  things,  does  not  apply  to  orders  solicited  by  drummers; 
Vaughn  Mach.  Co.  v.  Lighthouse,  64  App.  Div.  142,  71  N.  Y.  Supp.  799,  holding 
procuring  of  orders  to  be  filled  by  foreign  corporation  in  another  state  is  not 
doing  business  in  state  requiring  certificate;  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa. 
Super.  Ct.  191,  holding  act  requiring  foreign  corporation  doing  business  in  state 
to  have  office  and  agents  does  not  apply  to  sales  by  order  or  samples;  Michigan 
Aluminum  Foundry  Co.  v.  Aluminum  Casting  Co.  190  Fed.  885,  to  the  point 
that  where  foreign  corporation  sends  salesmen  through  state  to  solicit  orders  to 
be  shipped  into  state,  such  corporation  is  not  doing  business  in  state;  Despres, 
Bridges  &  Noel  v.  Zierleyn,  163  Mich.  402,  128  N.  W.  769,  holding  that  foreign 
corporation  is  entitled  to  recover  for  goods  sent  into  state  upon  orders  given  by 
mail,  without  showing  compliance  with  state  statute;  Sucker  State  Drill  Co.  v. 
Wirtz,  17  N.  D.  317,  18  L.R.A.  (N.S.)  140,  115  N.  W.  844,  holding  that  statute 
regulating  doing  business  in  state  by  foreign  corporations  has  no  effect  upon 
their  right  to  transact  interstate  business;  International  Trust  Co.  v.  A.  Leschen 
&  Sons  Rope  Co.  41  Colo.  306,  92  Pac.  727,  14  Ann.  Cas.  861,  holding  that  sale 
and  delivery  of  goods  from  another  state  pursuant  to  an  order  taken  by  an  agent 
is  interstate  business;  Fifth  Avc.  Library  Soc.  v.  Hastie,  155  Mich.  60,  118  N. 
W.  727,  holding  contract  not  made  within  state  where  order  was  taken  and  pay- 
ment was  to  be  made  within  the  state,  for  books  from  a  publisher  in  another 
state;  La  Moine  Lumber  &  Trading  Co.  v.  Kesterson,  171  Fed.  983,  on  state  as 
having  no  power  to  interfere  with  interstate  business  carried  on  by  individuals 
or  by  corporations;  Flint  &  W.  Mfg.  Co.  v.  McDonald,  21  S.  D.  530,  14  L.R.A. 
(NS  )  676  130  Am.  St.  Rep.  735,  114  N.  W.  684,  holding  that  a  contract  by  a 
foreign  corporation  to  erect  a  water  tank  and  tower  is  valid  though  the  corpora- 
tion did  not  file  its  articles  of  incorporation  as  required  by  statute,  since 
transaction  was  within  the  commerce  clause  of  the  Federal  constitution. 
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Cited  in  notes  (57  L.  R.  A.  92)  on  taxation  of  corporate  franchises  in  the 
United  States;  (60  L.R.A.  680)  on  corporate  taxation  and  the  commerce  clause: 
(9  L.R.A. (X.S.)  1216)  on  soliciting  trade  as  doing  business  within  state;  (46 
L.  ed.  U.  S,  787)  on  peddlers  and  drummers  as  related  to  interstate  commerce. 

Distinguished  in  Moline  Plow  Co.  v.  Wilkinson,  105  Mich.  60,  62  X.  W.  1119, 
upholding  act  requiring  foreign  corporation  doing  business  in  state  to  pay  same 
franchise  fee  as  domestic  corporation:  Hastings  Industrial  Co.  v.  Moran,  143 
.Mich.  681,  107  X.  W.  706,  holding  contract  to  erect  canning  factory  not  inter- 
state commerce  though  the  machinery  and  appliances  were  brought  from  another 
state  and  the  contractor  was  a  foreign  corporation:  People  v.  Smith,  147  Mich. 
397,  110  X.  W.  1102,  holding  that  agent  of  foreign  corporation  selling  goods 
by  sample  and  filling  the  orders  from  stock  on  hand  and  from  goods  shipped  to 
him  by  his  principal  is  not  engaged  in  interstate  commerce. 
•Construction  of  statutes. 

Cited  in  People  v.  Smith,  108  Mich.  534,  32  L.  R.  A.  857,  66  N.  W.  382,  hold- 
ing statute  should  always  be  so  construed  as  to  bring  it  within  constitution,  if 
•can  be  reasonably  done;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.  84 
C.  C.  A.  167,  156-  Fed.  19,  on  construction  of  state  laws  so  as  not  to  conflict  with 
the  constitutional  provisions  as  to  interstate  commerce. 

25  L.  R,  A.  821,  CRIPPEX  v.  ROGERS,  67  X.  H.  207,  30  Atl.  346. 
Action   by   foreign   receiver  against   resident   shareholder. 

Cited  in  Tompkins  v.  Blakey,  70  X.  H.  587,  49  Atl.   Ill,  holding  receiver  of 
foreign   corporation,   appointed   in   another   state,   may   maintain   action   in   this 
^tate  for  assessment  against  resident  shareholder. 
Transfer   of   property  out    of   state   by   insolvency   proceedings. 

Cited  in  note  (65  L.R.A.  368)  on  transfer  of  property  out  of  state  by  bank- 
ruptcy or  insolvency  proceedings  or  assignment  for  creditors. 

25  L.  R.  A.  824,  YARDLEY  v.  PHILLER,  62  Fed.  645,  10  C.  C.  A.  562,  17  U.  S. 
App.  647. 

Reversed  in  167  U.  S.  344,  42  L.  ed.  192,  17  Sup.  Ct.  Rep.  835. 
Preferences  by   insolvent  banks. 

Cited  in  footnotes  to  O'Brien  v.  Grant,  28  L.  R.  A.  361,  which  holds  payment 
of  checks  on  insolvent  bank  by  member  of  clearing  house  in  accordance  with  pre- 
vious contract  not  illegal  preference;  Voltz  v.  Xational  Bank,  30  L.R.A.  155, 
which  sustains  right  of  guaranteeing  bank  to  recover  against  drawers  of  certified 
check  paid  according  to  guaranty. 

Cited  in  note  (25  L.  R.  A.  548)  on  exceptions  to  prohibition  of  preferences  by 
insolvent  national  banks. 

Distinguished  in  Crane,  P.  &  Co.  v.  Fourth  Street  Xat.  Bank,  38  W.  X.  C. 
114,  Affirming  16  Pa.  Co.  Ct.  275,  4  Pa.  Dist.  R.  133,  holding  bank,  member  of 
clearing-house  association,  liable  to  customer  for  proceeds  of  draft,  deposited  with 
association  by  such  bank  to  offset  indebtedness  due  from  another  and  insolvent 
debtor  to  association. 
Sufficiency  of  notice  of  withdrawal  of  deposit. 

Cited  in  footnote  to  O'Brien  v.  East  River  Bridge  Co.  48  L.  R.  A.  122,  which 
upholds  notice  by  insolvent  bank  director  to  corporation  of  which  he  is  president 
on  signing  of  check  for  withdrawal  of  notes  deposited. 
Who   estopped   from    denying   genuineness    of    drawer's   signature. 

Cited  in  footnote  to  First  Xat.  Bank  v.  Xorthwestern  Xat.  Bank,  26  L.  R.  A, 
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289,  -which  holds  both  collecting  bank  and  drawee  oank  estopped  to  dear  genuine- 
ness of  drawer's  signature. 
Effect    of    clearing-    house    rules. 

Cited  in  footnote  to  Croeker-Woolworth  Nat.  Bank  v.  Nevada  Bank,  63  LJLA. 
245.  which  holds  statutory  provision  that  a  general  indorsement  warrants  the 
paper  to  be  in  all  respects  what  it  purports  to  be  abrogated  by  clearing  house 
rules  that  paper  deposited  for  clearance  shall  bear  the  stamped  indorsement 
guaranteeing  validity  of  all  prior  indorsements, 

25  L.  R.  A.  833,  ST.  LOUIS,  I.  M.  &  S.  R,  CO.  v.  NEEDHAM,  63  Fed.  107,  11 

C.  C.  A.  56..  27  U.  S.  App.  227. 
Who    are    fello-w    servants. 

Followed  in  Northern  P.  R.  Co.  v.  Mase,  11  C.  C.  A.  64,  27  U.  &  App,  238, 
63  Fed.  115,  holding  conductor  of  railroad  train  through  whose  negligence  in 
leaving  open  switch  employee  of  another  train  injured  i§  fellow  servant  of  such 
employee. 

Cited  in  Parker  v.  New  York  &  N.  E.  R.  Co.  18  R.  L  775,  30  AtL  849,  and 
Denver  &  R.  G.  R.  Co.  v.  Sipes,  23  Colo.  229,  47  Pac.  287,  holding  yard  «o*~ 
due-tor  neglecting  to  close  switch,  fellow  servant  of  locomotive  fireman  injured 
thereby:  Southern  P.  Co.  v.  Schoer,  57  I-  R,  A.  709,  52  C.  C.  A.  271,  114  Fed. 
469,  holding  engineer  running  second  section  of  train  into  the  first  at  yard 
limits,  fellow  servant  of  train  employee,  notwithstanding  state  statute  roaming 
him  vice  principal ;  Brady  v.  Chicago  &  G.  W.  R,  Co.  57  L.  R,  A.  715,  52  C.  C.  A. 
51,  114  Fed.  103,  holding  engineer  running  train  through  yard  at  night  with 
caboose  forward,  fellow  servant  of  switchman,  whose  death  was  caused  thereby; 
Jackson  v.  Norfolk  i  W.  R.  Co.  43  W.  Va.  400,  46  L.  R.  A,  355,  31  S.  E  258 
holding  conductor  of  train  fellow  servant  of  brakeman  crushed  between  cars 
through  negligence  of  former  in  ordering  engineer  to  back  train;  Donnelly  v. 
San  Francisco  Bridge  Co.  117  Cal.  424,  49  Pac,  559,  holding  superintendent  calling 
to  workman  throwing  down  blocks  to  other  workmen,  that  all  was  clear,  acts  as 
fellow  servant  of  workmen;  Missouri  P.  R,  Co.  v.  Lyons.  54  Neb.  640.  75  N.  W. 
13,  holding  members  of  two  switching  crews  of  same  railway  under  sole  control 
of  same  yardmaster  and  switching  cars  in  same  yard  are  fellow  servants;  Martin 
v.  Chicago  &  A.  R.  Co.  65  Fed.  385,  holding  train  master  giving  order  to  take 
out  cars  from  train,  fellow  servant  of  brakeman  caught  between  switch  engine 
and  car  while  coupling:  Pennsylvania  Co.  v.  Fishack,  59  C.  C.  A.  273.  123  Fed. 
469.  holding  yardmaster  directing  train  to  take  track  which  he  represented  as 
clear,  fellow  servant  of  fireman  injured  by  collision  with  cars  standing  on  track; 
Louisville  &  N.  P.  Co.  v.  Dillard.  114  Tenn.  247.  69  L.R.A.  748,  108  Am.  St.  Rep. 
S94.  SO  S.  W.  313.  4  Ann.  Cas.  1028.  holding  conductor  on  passenger  train  to  be 
fellow  servant  with  brakeman  on  freight  train:  Indiana  Union  Traction  Co.  v. 
Fring.  41  Ind.  App.  251.  S3  N.  E.  733,  holding  that  trainmaster  personally  taking 
charge  of  car  is  a  fellow  servant  with  other  employees:  Chicago,  I.  &  L,  R.  Co, 
v.  Barker.  169  Ind.  677,  17  L.R.A.  iN.S.)  547.  S3  N.  E.  369.  34  Arm.  Cas,  375, 
holding  that  opening  and  closing  switch  is  work  of  fellow  servant  of  other  em- 
ployees engaged  in  operating  the  road:  Peterson  v.  New  York.  N.  H.  4  H.  R.  Co, 
77  Conn.  357.  59  Atl.  502.  holding  master  not  liable  for  injury  to  employee 
caused  by  negligence  of  sub- foreman  in  operating  turntable:  Shaw  T.  Manchester 
Street  R.  Co.  73  N.  H.  67.  58  Atl.  3073,  holding  master  not  liable  for  injury 
to  employee  caused  by  negligence  of  car  starter  in  sending  out  defective  car. 

Cited  in  notes  (50  L.  R-  A.  432)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  *o  vice  prin- 
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cipalship  arise;    (46  L.  R.  A.   358)    on  when  conductor  is  deemed  to  be  a  co- 
servant  of  other  railroad  employees. 
When    employee    vice    principal. 

Cited  in  Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind.  699,  63  L.  R.  A.  466, 
68  X.  E.  262,  holding  foreman  of  bridge  construction  gang  not  representative  of 
master,  who  negligently  directed  raising  stone  by  derrick  when  train  passing, 
•causing  injury  to  employee;  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  203, 
102  Fed.  110  (dissenting  opinion),  majority  holding  train  despatcher  vice  prin- 
cipal. 

Cited  in  notes  (54  L.R.A.  112,  114,  129)  on  vice  principalship  as  determined 
with  reference  to  character  of  act  which  caused  injury;  (75  Am.  St.  Rep.  637) 
on  who  is  a  vice  principal. 

Distinguished  in  Southern  R.  Co.  v.  Cleaves,  84  Miss.  589,  36  So.  691,  holding 
engineer  vice-principal  as  to  his  fireman  under  statute. 
Assumption     of    risk. 

Cited  in  Sofield  v.  Guggenheim  Smelting  Co.  64  X.  J.  L.  613,  50  L.  R.  A.  431, 
46  Atl.  711,  holding  neglect  of  fellow  workman  to  cover  pit  of  hot  water  with 
planks  furnished  by  master  part  of  risk  assumed  by  employee  falling  therein; 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Jackson,  12  C.  C.  A.  509,  27  U.  S.  App.  519,  65  Fed. 
•50,  holding  sectionman  took  increased  hazard  in  the  work  of  dismantling  old  track 
and  laying  new  one;  Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  44  Ind.  App. 
556,  88  X.  E.  853,  holding  that  master  who  furnishes  proper  place  and  proper 
tools  is  not  liable  to  servant  injured  because  of  improper  use  thereof  by  servants; 
American  Bridge  Co.  v.  Seeds,  11  L.R.A.  (X.S.)  1046,  75  C.  C.  A.  407,  144 
Ted.  611;  Floyd  v.  Colorado  Fuel  &  Iron  Co.  18  Colo.  App.  157,  70  Pac.  452,— 
holding  master  not  liable  for  failure  of  employers  to  properly  use  safe  appliances 
furnished  them  for  their  use;  United  States  Cement  Co.  v.  Koch,  42  Ind.  App. 
261.  85  X.  E.  490,  holding  master  not  liable  for  injury  to  employee  caused  by 
accumulation  of  coal  dust  incident  to  the  progress  of  the  work  done;  Young  v. 
Federal  Match  Co.  76  X.  J.  L.  116,  69  Atl.  500,  holding  master  not  liable  for 
injury  to  servant  from  negligence  of  fellow  servant  in  permitting  floor  in  match 
factory  to  become  slippery. 
Proximate  cause. 

Cited  in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Xeedham,  16  C.  C.  A.  457,  32  U.  S. 
App.  635,  69  Fed.  824.  holding  for  jury  to  determine  whether  absence  of  target  on 
switch  proximate  cause  of  injury  to  employee  on  derailed  train. 
"When    general    verdict    not    sustained. 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  McGreevy,  55  C.  C.  A.  547,  118  Fed.  419, 
refusing  to  sustain  general  verdict  with  several  issues  submitted  to  jury  one  of 
which  erroneous;  Lyon,  P.  &  Co.  v.  First  Xat.  Bank,  29  C.  C.  A.  50.  55  U.  S. 
App.  747,  85  Fed.  125,  refusing  to  sustain  general  verdict  when  a  false  issue  was 
submitted  to  jury,  since  it  may  have  been  based  on  this  issue;  Durant  Min.  Co. 
v.  Percy  Consol.  Min.  Co.  35  C.  C.  A.  256,  93  Fed.  170,  refusing  to  sustain  gen- 
eral verdict  which  might  have  been  based  upon  instruction  which,  on  one  theory, 
was  harmless,  but  on  another,  erroneous. 
Appeal ;  erroneous  admission  of  evidence. 

Cited  in  United  States  v.  Honolulu  Plantation  Co.  58  C.  C.  A.  281,  122  Fed. 
583,  holding  admission  of  evidence,  in  condemnation  proceeding,  as  to  value  of 
improvements  on  part  of  land  not  taken,  reversible  error,  where  land  taken  will 
not  affect  remainder. 
Delegation   of  master's   duties. 

Approved  in  Richey  v.  Southern  R.  Co.  69  S.  C.  399,  48  S.  E.  285    (dissenting 
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opinion),  on  opening  and  closing  a  switch  as  not  being  one  of  the  non-assignable 
duties  of  a  master. 

Cited  in  Knickerbocker  Ice  Co.  v.  Smith,  45  Ind.  App.  450,  91  N.  E.  28,  hold- 
ing that  master  may  delegate  to  fellow  servants  his  duty  as  to  proper  handling 
of  appliances  furnished,  and  thereby  free  himself  from  liability  for  negligence; 
Dixon  v.  Grand  Trunk  W.  R.  Co.  147  Mich.  669,  111  N.  W.  200,  holding  that 
railroad  may  delegate  to  employee  the  duty  to  keep  switches  closed  and  locked. 

Cited  in  note  (17  L.R.A.  (X.S.)  542,  544)  on  delegability  of  duty  to  keep  switch 
closed. 

25  L.  R.  A.  838,  MARTIX  v.  TYLER,  4  N.  D.  278,  60  N.  W.  392. 
Validity   of   drainage   statutes. 

Followed  in  Birchall  v.  Griggs,  4  X.  D.  305,  50  Am.  St.  Rep.  654,  60  X.  W.  842, 
holding  county  commissioners  may  be  enjoined  at  suit  of  taxpayer  from  issuing 
bonds  to  defray  costs  of  drain  constructed  under  invalid  statute. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  467,  70  X.  W.  812,  holding  appropriation 
of  land,  without  compensation,  cannot  be  made  for  purpose  of  constructing  drains 
to  promote  public  health;  Redmon  v.  Chacey,  7  X.  D.  233,  73  X.  W.  1081,  holding 
warrants  drawn  by  drainage  commissioners  against  fund  to  be  raised  by  special 
tax  create  no  liability  against  municipality;  Ross  v.  Prante,  17  X.  D.  268,  115 
X.  W.  833,  holding  that  in  drainage  proceeding  damages  may  be  assessed  bv  a 
jury  and  benefits  determined  by  the  drainage  commissioners;  Erickson  v.  Cass 
County,  11  X.  D.  505,  92  X.  W.  841,  on  validity  of  drainage  acts  generally. 

Cited  in  note   (60  L.  R.  A.  175,  201,  227)    on  procedure  for  the  establishment 
of  drains  and  sewers. 
I :  in  i  n<- ii  i    domain;   sufficiency  of  payment. 

Cited  in  Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  66  Xeb.  112,  92  X.  W.  128,  hold- 
ing actual  payment  or  its  equivalent  essential  before  land  can  be  taken  under 
eminent  domain;  Sisson  v.  Buenna  Vista  County,  128  Iowa,  465,  70  L.R.A.  450, 
104  X.  W.  454,  holding  that  compensation  must  be  actually  paid  or  adequate 
security  given. 

Cited  in  footnotes  to  Steinhart  v.  Superior  Court,  59  L.  R.  A.  404,  which  holds 
payment  into  court  of  sufficient  to  compensate  landowner,  not  payment  authorizing 
giving  possession  of  land  sought  to  be  condemned;  Harrisburg,  C.  &  C.  Turnp. 
Road  Co.  v.  Harrisburg  &  M.  Electric  R.  Co.  34  L.  R.  A.  439,  which  holds  pay- 
ment into  court  of  award  appealed  from  in  eminent  domain  case  insufficient. 
'When  subject  expressed  in  title. 

Cited  in  State  ex  rel.  Carey  v.  Cornell,  50  Xeb.  531,  70  X.  W.  56,  holding  pro- 
vision for  payment  of  stenographer  germane  to  act  providing  for  "courts;"  Re 
Monk,  16  Utah,  103,  50  Pac.  810,  holding  title  of  act  "providing  for  the  manner 
of  locating  and  recording"  mining  claims,  includes  means  of  locating  and  re- 
cording and,  therefore,  the  instrumentality  for  recording. 

Cited  in  notes  (64  Am.  St.  Rep.  94)  on  sufficiency  of  title  of  statute;    (79  Am. 
St.  Rep.  470)    as  to  when  title  of  statute  embraces  only  one  subject,  and  what 
may  be  included  thereunder. 
Presumption   as    to   validity   of   statute. 

Cited  in  State  ex  rel.  Comstock  v.  Stewart,  52  Xeb.  251,  71  X.  W.  998,  holding 
no  presumption  of  validity  in  favor  of  remaining  portions  of  statute,  a  part  of 
which  has  been  declared  invalid;  Western  U.  Teleg.  Co.  v.  Austin,  67  Kan.  213, 
72  Pac.  850,  holding  presumption  in  favor  of  constitutionality  of  statute  not 
indulged,  when  already  adjudged  unconstitutional  in  part,  aud  legislative  intent 
that  remainder  should  stand  not  apparent. 
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Limitation    to    legislative    povrer. 

Cited  in  McDermont  v.  Dinnie,  6  X.  D.  284,  69  N.  W.  294,  holding  legislature 
cannot  abolish  police  courts  established  by  Constitution ;  State  ex  rel.  McCue 
v.  Lewis,  18  X.  D.  133,  119  X.  W.  1037,  upholding  statute  providing  for  state  care 
of  indigent  insane  and  feeble  minded  persons. 

25  L.  R,  A.  848,  COXSOLIDATED  COAL  &  MIX.  CO.  v.  FLOYD,  51  Ohio  St. 
542,  38  X.  E.  610. 

Followed  in  Coal  &  Min.  Co.  v.  Devault,  52  Ohio  St.  605,  44  X.  E.  1133,  without 
discussion. 

Followed  without  discussion  in  Corwin  Coal  Co.  v.  Parker,  5  Ohio  L.  Rep.  67; 
Coal  &  Min.  Co.  v.  Devault,  52  Ohio  St.  605,  44  N.  E.  1133. 
Duty   to    furnish   safe   place   for   employees. 

Cited  in  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R.  A.  438,  foot- 
note p.  435,  66  X.  W.  951,  holding  the  timbering  up  a  stope  with  lagging  for 
purpose  of  temporarily  supporting  roof  of  mine  to  enable  miners  to  continue 
work  not  under  rule  of  "safe  place"  required  by  owner;  Callan  v.  Bull,  113  Cal. 
604,  45  Pac.  1017,  holding  building  of  appliance  as  part  of  the  construction  of  a 
jetty  does  not  come  under  rule;  Carolan  v.  Southern  P.  Co.  84  Fed.  87,  holding 
railroad  not  liable  for  injuries  to  laborer  falling  from  pile  of  boxes  of  tea  he 
was  loading  into  cars;  Kelly  Island  Lime  &  Transport  Co.  v.  Pachuta,  69  Ohio 
St.  471,  100  Am.  St.  Rep.  706,  69  X.  E.  988,  holding  rule  not  applicable  where 
place  becomes  unsafe  through  negligence  of  fellow  servant  during  progress  of 
common  employment.  Holland  v.  Durham  Coal  &  Coke  Co.  131  Ga.  720,  63  S.  E. 
290;  Rolla  v.  McAlester  Coal  Co.  6  Ind.  Terr.  410,  98  S.  W.  141;  Heald  v.  Wallace, 
109  Tenn.  365,  71  S.  W.  80, — holding  that  duty  of  master  to  furnish  safe  place  to 
work  is  not  applicable  to  employees  in  mine;  Herancourt  Brewing  Co.  v.  Frank, 
11  Ohio  C.  C.  X.  S.  506,  31  Ohio  C.  C.  279,  holding  place  the  furnishing  and 
preparation  of  which  is  part  of  work  servants  are  employed  to  perform  is  not  a 
place  furnished  by  master:  Squilache  v.  Tidewater  Coal  &  Coke  Co.  64  W.  Va. 
344,  62  S.  E.  446,  holding  statutory  duty  of  ventilating  mine  so  that  air  will 
dilute  and  carry  off  noxious  and  dangerous  gases  is  not  imposed  upon  mine 
operator,  regardless  of  duties  of  fire-boss  and  mine-boss. 

Cited  in  footnotes  to  Finn  v.  Cassidy,  53  L.  R.  A.  877,  which  holds  safety  of 
place  question  for  jury  where  contractor  sent  employee  to  Avork  in  trench  near 
foundation  of  chimney,  with  the  knowledge  that  the  undisturbed  earth  was 
saturated  with  water;  Victor  Coal  Co.  v.  Muir,  26  L.  R.  A.  435,  which  holds  mine 
owner's  nonobservance  of  statutory  regulation  as  to  safety  of  place  will  not  sup- 
port action  for  injury  due  to  laborer's  own  neglect  to  attend  to  propping  of  roof 
with  materials  furnished;  Tradewater  Coal  Co.  v.  Johnson,  61  L.  R.  A.  161,  which 
holds  master  liable,  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine 
rendering  it  unsafe  for  other  employees;  Ellsworth  v.  Metheney,  51  L.  R.  A.  389, 
which  holds  mine  owner  required  to  properly  guard  electric  wire  in  passage  way 
where  miners  accustomed  to  go;  Beesley  v.  F.  W.  Wheeler  &  Co.  27  L.  R.  A.  266, 
which  denies  ship  builders'  liability  for  negligence  of  carpenters  in  preparing 
scaffold  for  other  workmen. 

Cited  in  note  (87  Am.  St.  Rep.  566,  585,  589),  on  duty  of  mine  owners  to  pre- 
vent injury  to  employees. 

Distinguished  in  Corson  v.  Coal  Hill  Coal  Co.  101  Iowa,  230,  70  X.  W.  185, 
holding  inapplicable,  act  making  it  misdemeanor  for  miner  or  mining  employee- 
to  neglect  or  refuse  to  prop  entry  to  mine,  if  entry  is  not  under  his  control  r 
Hanley  v.  California  Bridge  &  Constr.  Co.  127  Cal.  238,  47  L.  R.  A.  600,  footnote- 
p.  597,  59  Pac.  577,  holding  that  portion  of  tunnel  which  has  been  completed  must 
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be  kept   in   reasonably   safe   condition   for   workmen   employed   in   extending  it; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  75,  55  L.  R.  A.  101,  87  Am.  St.  Rep.  547, 
61  N.  E.  143,  holding  entry  in  mine  furnished  by  company,  through  mine  boss, 
must  be  kept  in  reasonably  safe  condition  by  boss. 
Duty    of    employee. 

Cited  in  Smith  v.  Hecla  Min.  Co.  38  Wash.  466,  80  Pac.  779,  holding  it  to  be 
duty  of  employee  in  mine  to  use  diligence  to  protect  himself  against  dangers 
which  he  knows  are  liable  to  occur;  Morris  Coal  Co.  v.  Donley,  73  Ohio  St.  302, 
76  N.  E.  945,  holding  that  statutory  duty  of  minor  to  prop  roof  is  not  abrogated 
because  inconvenient  while  working  a  certain  machine;  Heald  v.  Wallace,  109 
Tenn.  370,  71  S.  W.  80,  holding  that  custom  in  mine  cannot  relieve  miner  from 
statutory  duty  to  timber  and  prop  the  place  where  he  is  working;  Brunelle  v. 
Lowell  Electric  Light  Corp.  194  Mass.  411,  80  N.  E.  466,  holding  that  a  prac- 
tice of  violating  an  ordinance  cannot  be  set  up  to  avoid  effect  of  its  violation. 
Duty  of  master  to  employ  competent  men. 

Cited  in  Binder  v.  Cincinnati,  P.  &  V.  R.  Co.  16  Ohio  C.  C.  268,  9  Ohio  C.  D. 
98,  holding  lack  of  averment  of  knowledge  on  part  of  master  of  incompetence  of 
fellow  servant  of  injured  party  demurrable. 

Cited  in  footnote  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787, 
which  sustains  statute  making  railroad  company  liable  to  employees  for  injuries 
by  negligence  of  specified  servants. 

Cited  in  note    (25  L.R.A.  713)    on  liability  of  master  for  injuries  to  servant 
by  incompetency  of  fellow  servant. 
"Validity    of    statutory    regulations    for    protection    of    employees. 

Cited  in  footnotes  to  Durkin  v.  Kingston  Coal  Co.  29  L.  R.  A.  808,  which  holds 
void,  imposition  of  liability  on  mine  owner  for  certified  foreman's  failure  to  per- 
form duty;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  48  L.  R.  A.  554,  which  sus- 
tains statute  for  inspection  of  mines  at  cost  of  mine  owners;  Consolidated  Coal 
Co.  v.  People,  56  L.  R.  A.  266,  which  sustains  statute  for  inspection  of  coal  mines 
as  often  as  inspector  deems  necessary  at  owner's  expense;  Mapel  v.  John,  32 
L.  R.  A.  800,  which  upholds  act  prohibiting  mine  owners  from  digging  within 
5  feet  of  division  line  without  adjoining  owner's  consent;  Re  Morgan,  47  L.  R.  A. 
52,  which  holds  void,  eight-hour  law  applying  to  smelters. 

Cited  in  note  (32  L.  R.  A.  854)  on  police  power  to  protect  health  of  employees. 
Contributory  negligence  of  employee. 

Cited  in  note   (49  L.  R.  A.  46,  47)   on  contributory  negligence  in  entering  or 
remaining  in  employment. 
Assumption    of    risk    as    contributory    negligence. 

Cited  in  Toomey  v.  Avery  Stamping  Co.  20  Ohio  C.  C.  185,  11  Ohio  C.  D.  221, 
on  necessity  of  averment  in  petition  in  action  by  employee  against  employer  for 
negligent  injury  that  employee  had  no  means  of  knowing  danger. 

Cited   in   note    (19   L.R.A.(N.S.)    354)    on  servant's  assumption  of  risk  from 
changing  condition  of  working  place  during  progress  of  work. 
\\  !n>    is   vice   principal. 

Cited  in  notes   (75  Am.  St.  Rep.  628)   on  who  is  a  vice  principal;    (54  L.R.A. 
111,  138)   on  vice  principalship  as  determined  with  reference  to  character  of  act 
causing  injury. 
Police   power   to   protect   employees. 

Cited  in  notes  (32  L.R.A.  854)  on  police  power  to  protect  health  of  employees; 
(47  L.R.A.  52)  on  statutory  provisions  to  secure  health  and  safety  of  employees. 
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25  L.  R.  A.  856,  CRAFT  REFRIGERATING  MACH.  CO.  v.  QUINNIPIAC  BREW- 
ING CO.  63  Conn.  551,  29  Atl.  76. 
Operation   of  practice   act. 

Cited  in  Greenthal  v.  Lincoln,  67  Conn.  377,  35  Atl.  266,  holding  practice  act 
abandoned  aim  of  common  law  to  bring  controversy  to  a  single,   certain,   and 
material  point. 
Sufficiency    of    complaint. 

Cited  in  Baxter  v.  Camp,  71  Conn.  251,  42  L.  R.  A.  517,  71  Am.  St.  Rep.  169, 
41  Atl.  803,  holding  cause  of  action  arising  out  of  single  transaction  should  not 
be  separated  into  two  or  more  counts;  Dawson  v.  Marsh,  74  Conn.  500,  51  Atl. 
529,  holding  complaint  of  tenant  against  landlord  for  dispossessing  her,  detaining 
part  of  furniture,  and  removing  remainder  into  street,  should  be  set  forth  in  one 
count;  Morehouse  v.  Throckmorton,  72  Conn.  451,  44  Atl.  747,  holding  com- 
plaint alleging  performance  of  services,  their  value,  acceptance  of  service  by  de- 
fendant, death  of  plaintiff,  appointment  of  administratrix,  and  nonpayment  of 
indebtedness  by  defendant  states  cause  of  action  under  practice  act;  Goodrich  v. 
Stanton,  71  Conn.  424,  42  Atl.  74,  holding  single  transaction  resulting  in  in- 
dorsement of  two  notes  cannot  be  set  forth  in  six  counts  of  complaint;  Palmer 
v.  Hartford  Dredging  Co.  73  Conn.  187,  47  Atl.  125,  holding  that  single  cause  of 
action  should  be  stated  in  a  single  count;  Metropolis  Mfg.  Co.  v.  Lynch,  68  Conn. 
471,  36  Atl.  832,  holding  if  facts  alleged  and  proved  show  cause  of  action  for 
breach  of  contract,  plaintiff  is  entitled  to  judgment,  although  he  treated  action 
as  one  in  trover;  Dunnett  v.  Thornton,  73  Conn.  5,  46  Atl.  158,  holding  only 
rule  as  to  pleading  is  plain  and  concise  statement  of  facts ;  Lewisohn  v.  Stoddard, 
78  Conn.  590,  63  Atl.  621,  holding  that  a  number  of  transactions  affecting  the 
cause  of  action  and  connected  therewith  may  be  set  out  in  a  complaint. 
Joinder  of  causes  of  action. 

Cited  in  Maisenbacker  v.  Society  Concordia,  71  Conn.  376,  71  Am.  St.  Rep. 
213,  42  Atl.  67,  holding  question  whether  two  causes  of  action  are  improperly 
joined  in  one  count  is  waived  by  failure  to  demur  to  complaint;  Knapp  v.  Walker, 
73  Conn.  461,  47  Atl.  655,  holding  that  causes  of  action  for  breach  of  contract  for 
personal  property,  and  for  fraud  in  inducing  party  to  part  with  his  property  on 
false  representations  may  be  united  if  growing  out  of  same  transaction;  Plumb 
v.  Curtis,  66  Conn.  174,  33  Atl.  998,  holding  separate  count  founded  on  estoppel 
cannot  be  added  to  complaint  founded  on  original  liability;  Swenson  v.  Colvin, 
130  Fed.  627,  holding  cause  of  action  for  deceit,  based  on  misrepresentations  in- 
ducing written  contract,  cannot  be  united  with  action  for  breach  of  such  contract; 
Knapp  v.  Walker,  73  Conn.  461,  47  Atl.  655,  holding  damages  for  breach  of  con- 
tract may  be  recovered  under  complaint  setting  forth  such  cause  of  action,  and 
also  one  for  fraud,  in  single  count,  although  no  fraud  found ;  McArthur  v.  Moffett, 
143  Wis.  572,  33  L.R.A.(N.S.)  268,  128  N.  W.  445,  holding  that  physical  presence 
of  person  injured  is  not  necessary  to  effect  "transaction"  within  meaning  of 
statute  permitting  joinder  of  causes  arising  out  of  same  transaction;  Fairfield 
v.  Southport  Nat.  Bank,  80  Conn.  100,  67  Atl.  471,  holding  that  action  for  con- 
version of  bonds  and  action  for  the  proceeds,  may  be  joined  in  one  complaint  by 
setting  forth  the  facts  thereof. 
How  defense  should  be  pleaded. 

Cited  in  Botsford  v.  Wallace,  72  Conn.  200,  44  Atl.  10,  holding  that  answer  to 
single  cause  of  action  or  one  founded  on  transaction  with  several  causes  of  action 
not  distinguishable  from  each  other,  should  be  single  and  only  divided  into 
paragraphs. 
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Effect   of   noncompliance   -with   order   of   trial   court. 

Cited  in  footnote  to  Campbell  v.  Justices  of  Superior  Court,  69  L.R.A.  311, 
which  denies  plaintiff's  absolute  right  to  proceed  with  trial  of  equity  case  while 
in  contempt  of  court  for  refusal  to  obey  order  enforceable  by  mandamus. 

Distinguished  in  Dunnett  v.  Thornton,  73  Conn.  17,  46  Atl.  158,  reversing 
judgment  for  material  error  though  nonsuit  granted  for  disobedience  of  order 
to  file  bill  of  particulars. 

25  L.  R.  A.  862,  STATE  ex  rel.  TAYLOR  v.  PENNOYER,  26  Or.  205,  37  Pac. 

906,  41  Pac.  1104. 
Suit  by  private  Individual  to  restrain  acts  of  public  officials. 

Reaffirmed  on  subsequent  appeal  in  28  Or.  498,  31  L.  R.  A.  473,  43  Pac.  471. 

Cited  in  Burness  v.  Multnomah  County,  37  Or.  468,  60  Pac.  1005,  holding  in- 
dividual taxpayer  may  maintain  suit  to  prevent  carrying  out  of  contract  be- 
tween county  officials  and  individual  for  collection  of  taxes;  Brownfield  v. 
Houser,  30  Or.  537,  49  Pac.  843,  holding  taxpayer  may  bring  action,  in  his  own 
name,  to  have  county  clerk  restrained  from  issuing  to  sheriff  order  for  services 
performed  by  such  officer. 
Suit  by  state  to  prevent  official  action. 

Distinguished  in  State  ex  rel.  McCain  v.  Metschan,  32  Or.  383,  41   L.  R.  A. 
694,  footnote  p.  692,  46  Pac.  791,  holding  that  action  can  be  maintained  by  state, 
without  showing  special  injury  to  restrain  state  treasurer  from  paying  warrant 
issued  without  authority  for  purchase  of  land  for  insane  asylum. 
Power  of  court   over  mandate. 

Cited  in  Livesley  v.  Johnston,  47  Or.  196,  82  Pac.  854,  holding  that  supreme 
court  has  power  to  recall  a  mandate. 
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